OPINIONS OF THE ATTORNEY-GENERAL FROM JANUARY 10, 1917, TO
JANUARY 8, 1918.

1.

STATE BOARD OF PUBLIC BUILDINGS—FORCE AND EFFECT OF ACT
CREATING SAME—MEMBERSHIP ON SAID BOARD—ITS DUTIES—
DUTIES OF ADJUTANT GENERAL IN REGARD TO PUBLIC BUILD-
INGS.

The act providing for a state board of public buildings is still in force and
effect and is not obsolete, due to its special nature.

Membership on said board ceases at the same time that the terms of office cease
in the bodies from which the members are appointed; and this though the members
should be re-elected or reappointed io the bodies from which they were originally
appointed.

There is no conflict between the provisions of this act and the provisions of
the act found on page 319 of the 105-106 Year Book, which has to do with the duties
of the adjutant general. The duties of the board are special and limited. The duties
of the adjutant general are general and continuous.

Corumsus, OHI0, January 13, 1917.

Hon~. Georee H. Woop, 4Adjutant General, Columbus, Ohio,

DEar Sir:—In accordance with your oral communication of recent date, I am
rendering you an opinion in reference to an act passed by the eighty-first general
assembly to provide for the appointment of a state board of public buildings.

“l. Is said act still in full force and effect, or has it become obsolete,
due to the fact that it is of a special nature?”

It is my opinion that this act is still in full force and effect and that the mem-
bers of said board have the authority to proceed further in carrying out the pro-
visions of the same. There are many cases having a bearing upon this question
which might be cited with profit.

In Homer v. Commonwealth, 106 Pa. St. 221, the court held in the syllabus:

“An act of assembly cannot be repealed by non-user. It can be repealed
only by express provision of a subsequent law, or by a clause of such sub-
sequent law so positively repugnant to its provisions that the two cannot
stand together, or be consistently reconciled.”

In its opinion on page 226 the court holds:

“It was long ago settled that an act of parliament cannot be repealed
by non-user. That this is al%o the rule in this state accords with reason

(5)
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and the absence of authority to the contrary. The settled rule is, that a

statute can be repealed only by express provision of a subsequent law or
by necessary implication.”

In 1 Bland Ch. (Md.) 550, Snowden v. Snowden, the court lays down the law
in the syllabus as follows:

“The express provisions of a constitutional act of assembly cannot be-
come obsolete and are of superior authority to any usage or adjudged case
whatever.”

In the opinion at page 556 the court say:

“No judge or court, either of first or last resort, can have any right
to legislate; and there can be no difference between the power to declare
an act of assembly obsolete, and the power to enact a new law. The power
to repeal and to enact are of the same nature.”

I merely cite the following cases without quoting:

72 Ta. 348.
26 Wash. 405.

Further in answer to above query, it is plainly évident, from the authority given
to the board and the duties imposed upon them in said act, that their authority and
duties are not at an end. In section 4 they are empowered:

“to inspect and cause to be made or to procure surveys, measurements
and drawings of the state house, judiciary building and state house grounds,
for the purpose of determining whether alterations in or additions to the
state house or the judiciary building, or in or to both of them, and im-
provements and embellishments of the state house grounds can be made.”

In the same section they are to determine:

“(b) Whether improvements or changes can be made in the state
house and judiciary building to provide for a more economical and efficient
conduct of the business of the state and to promote the health and welfare
of the officers and employes therein.

“(¢) Whether repairs are needed for the proper preservation of the
state house and judiciary building. R

“(d) Whether the state house grounds can be improved and embel-
lished in a manner to make them conform to and more nearly express the
function and dignity of the state of Ohio.”

Under section 5 of said act the board is authorized and empowered, under
subdivision 1 of said section, to proceed with additions to or alterations in or re-
pair of the state house, judiciary building or other building or buildings which
may be acquired for the use of the state, and under subdivision 2 of said section
to proceed with the improvement and embellishment of the state house grounds.

‘ In view of all the above, I am of the opinion that said law is still in full force
and effect.

“2. Does the term of office upon the board of public buildings of those
members appointed from the general assembly and the Ohio board of ad-
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ministration cease when said members cease to be members of the general
assembly and the Ohio board of administration, or is the membership upon
said board of public buildings continuous and indefinite ?”

Section 1 of said act provides that the board of public buildings shall be com-
posed of seven members; that not more than four of them shall be of the same
political faith; that the adjutant general is ex officio a member; that the governor
in appointing the members of said board must appoint two members from each
branch of the general assembly and two from the Ohio board of administration.
From this it is evident that this board is to have a certain complexion; that there
is a limitation upon the membership of the board; that it was the intention of the
legislature that two members of the board should be members of the house of
representatives, two should be members of the senate and two should be members
of the Ohio board of administration. Or in other words, the board of public
buildings must from time to time be composed of the adjutant general ex officio,
two members from each branch of the general assembly and two members from the
Ohio board of administration.

Hence, it is my opinion, if a member of the board of public buildings cease
to be a member of the general assembly or of the Ohio board of administration,
due to the expiration of his term, removal or resignation, that he at the same time
ceases to be a member of the board of public buildings, this for the reason that
he no longer has the qualifications for membership on said board. It is my opinion’
that he ceases to be a member for all time. And the mere fact that he might be
re-elected for another term in the general assembly or be reappointed on the
board of administration, would not reinstate him upon the board of public build-
ings. Vacancies on thé board of public buildings would be filled in the same man-
ner and with the same limitations as set out in item one of said act.

“3. Do the provisions of the act creating a state board of public
buildings and the duties imposed upon said board conflict with the pro-
visions of the act relative to the duties of the adjutant general, which act
is found on page 319 of the 105-106 Year Book?”

It is my opinion that there is no conflict of duties to be performed by said
board and the adjutant general. The only part of the duties of the adjutant gen-
eral, as set forth in said act, that could in any way conflict with the duties of the
board of public buildings, is found in section 146 G. C. as follows:

“Sec. 146. * * He shall have the supervision and control of * *
the grounds and appurtenances thereof and all work or materials required
in or about them. * ¥ ¥’

These duties are general; they are continuous; they extend from year to year.
The adjutant general takes the buildings and the grounds as they are or as they
may be put by the law-making body or its agents, and exercises supervision over
them. He has no authority to erect buildings or make general and costly repairs
upon the same. While on the other hand the duties of the board are special, are
limited. They take one general survey of the whole situation in order to enable
them to ascertain what ought to be done, if anything. When this is ascertained by
the board, they do the work necessary to be done to the buildings or to the grounds.
Then the general oversight of the property and the grounds as they leave them
passes to the adjutant general.

From this it is my opinion that there is no conflict between the two provisions.

Respectfully,
Josepar MCGHEE,
Attorney-General.
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APPROVAL, LEASE FOR CERTAIN CANAL LANDS, CITY OF MASSIL-
LON, OHIO, TO JACOB WISE.

CorLunmsus, OrIo, January 18, 1917,

HonN. FRaNK R. FAUVER, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I acknowledge receipt of your communication of January 2, 1917,
transmitting to me for examination a lease of certain canal lands in the city of
Massillon, Ohio, to Jacob J. Wise, said lands being valued at two hundred dollars.

I find that this lease has been executed according to the provisions of the
statutes governing the leasing of canal lands, and am, therefore, returning the same
with my approval endorsed thereon.

Respectfully,
Joserr McGHEE,
Attorney-General.

3.

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VIL-
LAGE OF SOUTH NEWBURGH, CUYAHOGA COUNTY, OHIO.

CoLuMmsus, OHIo, January 18, 1917,

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of the village of South Newburgh, Cuyahoga county,
Ohio, in anticipation of the collection of special assessments for sewer con-
struction purposes, in the sum of $29,875.00, being one bond of $875.00 and
twenty-nine bonds of one thousand dollars each.”

I have examined the transcript of council and other officers of the village of
‘South Newburgh relative to the above bond issue, also the bond and coupon form
attached, and I find the same regular and in conformity with the provisions of
the General Code.

I am of the opinion that said bonds drawn in accordance with the form sub-
mitted and executed by the proper officers will, upon delivery, constitute valid and
binding obligations of the village of South Newburgh.

) Respectfully,
Joserm MCcGHEE,
Attorney-General,
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APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VIL-
LAGE OF SOUTH NEWBURGH, CUYAHOGA COUNTY, OHIO.

CoLumsus, OHIO, January 18, 1917,

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—~—Bonds of the village of South Newburgh, Cuyahoga county,
Ohio, in anticipation of the collection of special assessments for the con-
struction of a sewer in Turney road, in the amount of $19,208.96, being
one bond of $208.96 and nineteen bonds of one thousand dollars each.”

I have examined the transcript of the proceedings of council and the other
officers of the village of South Newburgh relative to the above bond issue, also
the bond and coupon form attached, and I find the same regular and in conformity
with the provisions of the General Code.

I am of the opinion that said bonds drawn in accordance with the form sub-
mitted and executed by the proper officers will, upon delivery, constitute valid and
binding obligations of the village of South Newburgh.

Respectfully,
’ Joserr McGHEE,
Attorney-General.

5.

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE,
MAPLE HEIGHTS VILLAGE SCHOOL DISTRICT, CUYAHOGA,
COUNTY, OHIO.

CoLumsus, OnIo, January 18, 1917.

Industrial Commission of Ohio, Columbus, Ohio. I
GENTLEMEN :— )

“RE:—Bonds of Maple Heights village school district, Cuyahoga
county, Ohio, in the sum of $25,000.00, being fifty bonds of $500.00 each.”

I have examined the transcript of the proceedings of the board of education
and other officers of Maple Heights village school district relative to the above
bonds, also the bond and coupon form attached, and I find the same regular and
in conformity with the provisions of the General Code. ’

I am of the opinion that said bonds when drawn and properly executed will,
upon delivery, constitute valid and binding obligations of the said school district.

Respectfully,
Joserr McGHEE,
Attorney-General.
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6.

MUNICIPAL CORPORATION—INTERPRETATION OF SECTION 12912 G. C.
IN REGARD TO ONE YEAR CLAUSE THEREOF—STREET INSPEC-
TOR-—OFFICER OF MUNICIPAL CORPORATION MAY ACT AS SAME
WITHIN ONE YEAR AFTER TERM EXPIRES—WHEN FORMER
DIRECTOR OF PUBLIC SERVICE MAY ACT AS STREET INSPECTOR.

The one year provision of Section 12912 G. C. serves merely as a prohibitiom
against an officer described therein acting as commissioner, architect, superintend-
ent or engineer in work undertaken or prosecuted by such corporation or township.
within one year after his term had expired.

A position of street inspector is not one of the prohibited positions under said)
one year provision of said section.

A former director of public service may act as strecet inspector within one year
after his term of office expires, no mafter whether his compensation is paid by the
city or the contractor, or paid by the city and afterwards deducted from the estimate
allowed the contractor on his contract.

CoLuvmeus, Onro, January 20, 1917.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GeNTLEMEN :(—Under date of January 9, 1917, you submitted to me for my
opinion the following request:

“In view of the provisions of section 12912, General Code:

“(1) May a former director of public service of a municipality, within
one year after the term for which he was appointed. legally act as inspector
on street improvement work if his compensation is paid by the city and
borne by the city?

“(2) May a former director of public service of a municipality, within
one year after the term for which he was appointed, legally act as inspector
on street improvement work if his compensation is paid by the contractor
and borne by the contractor?

“(3) May a former director of public service of a municipality, within
one year after the term for which he was appointed, legally act as
inspector on street improvement work if his compensation is paid by the
city and later deducted in payments for work rhade by the city to the
contractor, and therefore borne by the contractor?”

Section 12912 G. C. reads as follows:

“Section 12912. Whoever, being an officer of a municipal corpora-
tion or member of the council thereof or the trustee of a township, is inter-
ested in the profits of a contract, job, work or services for such corporation
or township, or acts as commissioner, architect, superintendent or engineer,
in work, undertaken or prosecuted by such corporation or township during
the term for which he was elected or appointed, or for one year thereafter,
or becomes the employe of the contractor of such contract, job, work, or
services while in office, shall be fined not less than fifty dollars nor more
than one thousand dollars. or imprisoned not less than- thirty days nor more
than six months, or both, and forfeit his office.”
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In order to determine the proper answers to your questions it will be necessary
first to ascertain what meaning the expression, “during the term for which he
was elected or appointed, or for one year thereafter,” has with respect to the
rest of said section.

This department has considered the bearing of this portion of said section
heretofore and its interpretation of same is set forth in an opinion rendered by
Hon. U. G. Denman, Attorney-General, under date of January 21, 1910, to Hon,
L. C. Barker, city solicitor, Galion, Ohio, found in the report of the Attorney-
General for the years 1910-1911, at page 1033, and cited with approval by Hon.
Timothy S. Hogan, Attorney-General, in an opinion rendered on March 7, 1914, to
Hon. William B. James, city solicitor, Bowling Green, Ohio, found in the report
of the Attorney-General for that year at page 386, which is as follows:

“It will be noted with respect to the original act that the subject ‘no
member of the council or any officer of the corporation’ is repeated; in
fact the entire structure of the original section indicates clearly that the
portion thereof which follows the parenthesis is absolutely separate and
distinct from that which precedes and that it would have been proper
grammatically to have placed a period at the division point. This con-
clusion eliminates one of the possible meanings suggested and indicates
clearly that the phrase ‘during the term for which he was elected or
appointed, or for one year thereafter’ does not modify the verb
‘is interested.””

Hon, Timothy S. Hogan, Attorney-General of Ohio, considered same further
in an opinion rendered May 27, 1912, to Hon. James L. Leonard, city solicitor,
Mt. Vernon, Ohio, found in the report of the Attorney-General for that year, at
pages 1744-1745, as follows: .

“The purpose of this section is to prevent an officer of a municipality
from having any interest in the profits of any contract or work done for
the city. It specifically prohibits such officer from acting as commissioner,
architect, superintendent or engineer, in work undertaken by the munici-
pality during the term for which he was elected or appointed and for one
year thereafter. The statute seeks to prevent any officer from securing
any interest in any contract with the municipality, so that he might not be
tempted to use his official position to further the interests of a contractor
or of himself.

“It is not the purpose of the statute to prevent an officer from holding
another office in the village or city, at the expiration of the term of his
first office, even though the second office has duties which pertain to work
undertaken by the municipality. Likewise this section does not prevent
an officer resigning a position in the city government and accepting ap-
pointment to another office in the service of the city.”

It has always been considered by this department that the one year pro-
vision served merely as a prohibition against such officer acting as commissioner,
architect, superintendent or engineer in work undertaken or prosecuted by such
corporation within one year after his term had expired.

Inasmuch as one holding a position of street inspector cannot be considered
a commissioner, architect, superintendent or engineer, and being of the same
opinion on the one year provision of said section, as this department has held
heretofore, I can see no objection to a former service director acting as a street
inspector within the one year period, no matter whether his compensation is paid
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by the city or contractor, or paid by the city and afterwards deducted from the
estimate allowed the contractor on his contract.
Respectiully,
Josepr McGHEE,
Attorney-General.

7.

SCHOOLS—INTERPRETATION OF SECTION 7735 G. C. IN REGARD TO
NOTICE REQUIRED THEREIN—TUITION FOR NON-RESIDENT
PUPILS.

Tuition for non-resident pupils, provided for by section 7735 G. C. is not an
obligation against the school district of the residence of such pupils until aften
notice of such attendance is filed with the board of education of such district.

. Notice must be given to the board of education of a school district in which
pupils reside before tuition for such pupils attending school in another district, as
provided by section 7735 G. C. becomes an obligation against the district of the
residence of such pupils.

CoLumsus, Omio, January 22, 1917,

Hon. Benton G. Hav, Prosecuting Attorney, Wooster, Ohio.

DEear Sir:—I acknowledge the receipt of your letter of January 6, 1917, wherein
you request my opinion upon the following state of facts:

“Suppose pupils in Plain township attend school in Chester township,
the school in Plain township being more than a mile and a half from their
residence, but the school in Chester township less than a mile and a half
from their residence.

“There was no agreement between the boards and the Chester town-
ship board did not notify the Plain township board of such attendance
by said pupils until about a year after such pupils commenced to go to
school in Chester township. Can the Chester township board collect
tuition for such past year, the demand having been made at the end thereof
and not at the beginning?”

General Code section 7735 provides as follows:

“When pupils live more than one and one-half miles from the school
to which they are assigned in the district where they reside, they may
attend a nearer school in the same district, or if there be none nearer
therein, then the nearest school in another school district, in all grades
below the high school. In such cases the board of education of the
district in which they reside must pay the tuition of such pupils without
an agreement to that effect. But a board of education shall not collect
tuition for such attendance until after notice thereof has been given to
the board of education of the district where the pupils reside. Nothing
herein shall require the consent of the board of education of the district
where the pupils reside, to such attendance.”

You will note that under the provisions of the above section no agreement of
the several boards is necessary to be made, but the board of education of the
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district where such pupils are in attendance shall not collect tuition for such
attendance until after notice thereof has been given to the board of education
where the pupils reside.

The first question to be determined, then, is the effect of the requirement of
notice. Notice in its legal sense, is the information given of some act done, or the in-
terpellation by which some act is required to be done. Whenever the giving of notice
is a condition precedent to the right to recover, no liability attaches until such
notice is given, It is held in Moore vs. Given, 39 O. S. 661, that where a statute
requires notice to be given, actual notice alone will satisfy such requirement. So
that until the Plain township board of education gave actual notice to the
Chester township board of education of such attendance by said pupils, no liability
existed against said Chester township board.

Our position, however, is fortified also by an opinion of former Attorney-
General Timothy S. Hogan, rendered April 22, 1912, to Hon. R. H. Sutphen, prose-
cuting attorney of Defiance county, and found in the reports of the Attorney-
General for the year 1912, at page 1273, wherein the following language is used:

“While it is true that the statute says ‘shall not collect tuition for such
attendance,’ yet from a reading of the entire section and the fact that it
does not require any agreement or consent from the board of education
of the district in which the pupil resides, I am of the opinion that the
liability to pay for such attendance will not attach until the notice pro-
vided for in the section (7735) has been given, I do not believe that the
section means that the notice merely establishes a right to collect for tui-
tion of pupils who have attended prior to the giving of such notice as it
would seem to me that the object of the notice, since no contract is
necessary, is to fix the time when the obligation for the tuition com-
nmences.”

I agree with the above holding and adopt the same as a part of my opinion,
in answer to your question.

To answer your question specifically, then, I am of the opinion that the
Chester township board cannot collect the tuition from such Plain township board
for such past year because of the want of notice.

Respectiully,
Joserr McGHEE,
Attorney-General.

8.

OFFICER OHIO NATIONAL GUARD—ON RETIRED LIST—ELIGIBLE TO
MEMBERSHIP ON STATE ARMORY BOARD.

An officer of the Ohio National Guard on the retired list is eligible to mem-
bership on State armory board.
Corumsus, OHio, January 22, 1917.

Hon. Georce H. Woop, Adjutant General, Columbus, Ohio.

Dear Sir:—I am in receipt of your letter of January 15th, wherein you
inquire as follows:

“Section 5254, Revised Statutes, provides that the ‘armory board shall
consist of four officers of the Ohio National Guard’ and, at present, I
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desire a ruling from your department as to whether a retired officer of
the national guard is eligible as a member of the armory board.

“Section 5201 makes a provision for the retirement of an officer and
provides, further, that ‘the commander-in-chief may detail officers so re-
tired on various duties. ’

“As Colonel Bryant, one member of the armory board, is now on the
retired list, and Lieutenant-Colonel Rieger, another member of the armory
board, has made application to be placed on the retired list, the above
question becomes a serious one, as an answer in the negative would make
it necessary for the governor to appoint two members to fill the vacancies.”

Section 5254 of the General Code provides:

“The State armory board shall consist of four officers of the Ohio na-
tional guard to be appointed by the governor, by and with the consent of
the senate, each of whom shall serve four years. * * **

There is nothing in the above provision which states that the officers so
appointed shall be from the active list. The only requirement in the statute is
that they shall be officers of the Ohio national guard.

Section 5201 of the General Code, to which you call my attention, provides
as follows:

“Any commissioned officer who has served as a member of the na-
tional guard for a period of ten years, five of which have been as a com-
missioned officer, at his own request may be placed upon the retired list,
which shall be kept in the office of the adjutant general. * * “* The
commander-in-chief may detail officers so retired upon duty other than
in the command of troops, and when so detailed, they shall receive like
pay and allowance as officers on the active list detailed or employed under
like conditions.”

It appears from the above section that an officer on the retired list is still an
officer of the Ohio national guard and as such, subject to detail.

In view of the fact that section 5254 G. C. does not provide that the members
of the State armory board shall be chosen from the officers of the Ohio national
guard on active duty, I am of the opinion that an officer of the Ohio national guard
on the retired list is eligible as a member of the State armory board.

Respectfully,
Joserr MCcGHEE,
Attorney-General.

9.
APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VIL-

LAGE OF BEDFORD, SCHOOL DISTRICT, CUYAHOGA COUNTY,

OHIO.
CoLumeus, O=HIo, January 23, 1917,

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of the village of Bedford school district, Cuyahgoa
county, Ohio, in the amount of $50,000.00 for the purpose of erecting a
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new school building in said school district, being twenty bonds of $500.00
each and forty bonds of $1,000.00 each.”

I have examined the transcript of the proceedings of the board of education
and other officers of the said village school district relative to the above. described
bonds, also the bond and coupon form attached, and I find the same regular and in
conformity with the provisions of the General Code.

I am of the opinion that said bonds when properly drawn and executed by the
proper officers will, upon delivery, constitute valid and binding obligations of the
Bedford village school district.

Respectfully,
Joserr McGHEE,
Attorney-General.

10.

APPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE—VIL-
LAGE OF BREWSTER, STARK COUNTY, OHIO.

CoLumsus, OHIO, January 23, 1917,

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN i

“RE:—Bonds of the village of Brewster, Stark county, Ohio, in the
amount of $3,000.00 to complete the sanitary sewer system of said vil-
lage, being three bonds of $1,000.00 each.”

I have examined the transcript of proceedings of the council and other officers
of the village of Brewster relative to the above bond issue, also the bond and coupon
form attached, and I find the same regular and in conformity with the provisions
of the General Code. )

I am of opinion that said bonds when properly drawn and executed by the
proper officers will, upon delivery, constitute valid and binding obligations of said
village.

Respectiully,
Josepa McGHEE,
Attorney-General.



16 OPINIONS
11,

TOWNSHIP TRUSTEES—TOWNSHIP TREASURER PERSONALLY RE-
SPONSIBLE FOR POSTAGE USED IN COMMUNICATING WITH
TOWNSHIP BANK DEPOSITORY.

Township trustees cannot legally reimburse a township treasurer for money ex-
pended by him for postage used in commnunicating with the township bank depository
in the performance of his duties as such public official.

CorumBus, OHIO, January 24, 1917.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Under date of January 8, 1917, you request my opinion on the
following :

“If a township treasurer does a portion of his transactions with the
bank, or banks, which have the custody of the township funds, by mail, is
there any authority of law under which the township trustees can reim-
burse him for moneys expended for postage?”

Section 3318 G. C. reads as follows:

“Sec. 3318. The treasurer shall be allowed and may retain as his fees
for receiving, safe keeping and paying out moneys belonging to the town-
ship treasury, two per cent of all moneys paid out by him upon the order
of the township trustees.” .

The above section provides for the compensation of a township treasurer and
specifies what services are to be rendered by him in return for said compensation.

It is a well known principle of law, sustained by a long line of authorities, that
a public official is not entitled to compensation for services rendered, unless such
compensation is fixed by statute, and then only for the particular duties specified.
This principle applies to a township treasurer, as held in Debolt v. Trustees, 7
0. S. 237.

Said section 3318 contains the only provisions in the Code relating to com-
pensation of a township treasurer for performing his general duties as such official.
Under the provisions of this section said treasurer receives compensation for the
receiving, safe keeping and paying out of township funds.

It is my opinion that any dealings that the treasurer might have with the town-
ship bank depository would be a part of the duties of receiving, safe keeping and
paying out township funds, for which he is entitled to a two per cent fee. If the
township treasurer found it necessary to use the mails in communicating with the
bank depository, he should pay for the postage required, out of the two per cent
allowed him by law.

Hence, for the reasons given above, I am of the opinion that the township
trustees cannot legally reimburse a township treasurer for money expended by him
for postage used in communicating with the township bank depository in the per-
formance of his duties as such public official.

Respectfully,
Josepr McGHEE,
Attorney-General.

.
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12.

APPROVAL, RESOLUTION FOR IMPROVEMENT OF STEUBENVILLE-
CAMBRIDGE ROAD IN JEFFERSON COUNTY.

CoLuMmsus, OHIo, January 27, 1917.

Honx. Cuinton CowkN, State Highway Commissioner, Columbus, Ohio.

DEear Sir:—I have your communication of January 23, 1917, transmitting to me,
for examination, final resolution, in duplicate, relating to the following road im-
provement:

Jefterson county, Steubenville-Cambridge road, section “K,” 1. C. H.
No. 26, Petition No. 2538.

I find this resolution to be in regular form and am, therefore, returning the
sdme with my approval endorsed thereon.
Very truly yours,
JosepH MCGHEE,
Attorney-General.

13.

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS
IN JEFFERSON, SCIOTO AND CUYAHOGA COUNTIES.

CorumBus, OHio, January 27, 1917,

Hon. CrinToN CoweN, State Highway Commissioner, Columbus, Ohio.

DEear Sir:—I acknowledge the receipt of your communications of January 19
and 20, 1917, transmitting to me for examination final resolutions relating to the
improvement of the following roads:

Jefferson county, Petition No. 1231, 1. C. H. No. 7, Sec. “1.”
Scioto county, Petition No. 2906, I. C. H. No. 406, Sec. “M.”
Cuyahoga county, Petition No. 2245, 1. C. H. No. 3, Sec. “A.”

I find these resolutions to be in regular form and am, therefore, returning the
same with my approval endorsed thereon.
Very truly yours,
Josern McGHEE,
Attorney-General,

14,

APPROVAL, LEASES FOR CERTAIN CANAL LANDS, CITY OF LOGAN,
OHIO, AND VILLAGE OF NEWCOMERSTOWN, OHIO.

CorumMmsus, OHIo, January 27, 1917.

Hon. Frank R. FAUVER, Superintendent of Public Works, Columbus, Ohio.

Dear SR:—I have your communication of January 22, 1917, transmitting to
me for my approval the following leases of canal lands:
Lease to W. E. Shaw and A. R. Kelch, of Logan, Ohio, of certain canal lands
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in the city of Logan, Hocking county, O., for residence and agricultural purposes;
valuation $400.00; annual rental $24.00.

Lease to F. W. Wise, of Newcomerstown, Ohio, of certain canal lands in the
village of Newcomerstown, Tuscarawas county, Ohio, for garage purpose; valua-
tion $400.00; annual rental $24.00.

I find that these leases have been executed in regular form and am, therefore,
returning the same with my approval endorsed thereon.

Very truly yours,
JosepH MCcGHEE,
Attorney-General.

15.

APPROVAL, LEASE FOR CERTAIN CANAL LANDS, CITY OF TOLEDO,
OHIO, TO CITY OF TOLEDO.

Corumsus, Omio, January 31, 1917.

HoN. FranKk R. FAUVER, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of January 29, 1917, transmitting to
me for my examination the following lease of canal lands:

Lease to the city of Toledo, Ohio, of a portion of what is known as Swan
Creek canal in Toledo, Ohio; valuation .$200.00; annual rental $12.00.

I find that this lease has been executed in regular form and am therefore
returning the same with my approval endorsed thereon.

Very truly yours,
Josepa McGHEE,
Attorney-General.

16.

COMMON PLEAS JUDGES—NOT ENTITLED TO ADDITIONAL COM-
PENSATION FOR SERVICES RENDERED UNDER ASSIGNMENT OF
CHIEF JUSTICE BY VIRTUE OF SECTION 1469 G. C—IF ELECTED
PRIOR TO AMENDMENT OF SECTION 2253 G. C.

Common pleas judges elected prior to amendment of section 2253 G. C., 104
0. L. 251, are not entitled to additional compensation of $10.00 for each day on
which they render services under assignment of the chief justice of the supreme
court acting by virtue of section 1469 G. C.

Opinion to that effect by Attorney-General Turner, rendered March 1, 1915,
concurred in.

CoLumBus, OHIo, January 31, 1917.

Hon. James W. TarseLy, Judge of Common Pleas Court, Georgetown, Ohio.

Dear Sir:—I have carefully considered the question submitted by you in your
letter of January 17, which is whether or not common pleas judges, elected prior
to the amendment and taking effect of section 2253 G. C. (104 O. L. 251), are
entitled to the additional compensation of ten dollars for each day on which they
render services under the assignment of the chief justice of the supreme court,
acting by virtue of section 1469 G. C.
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In an accompanying letter you call my attention to inconsistent opinions of
former attorneys general on this subject, one rendered by Hon. Timothy S. Hogan
in August, 1914 (Vol. I, Annual Report for that year, 1057), and the other by
.Hon. Edward C. Turner (Opinions of the Attorney-General for the year 1915,
Vol. 1, 206).

My conclusion agrees with that of Mr. Turner, who holds that the common
pleas judges in the above described situation are not entitled to the special com-
pensation referred to, for the reason. that to allow them such compensation would
be violative of article IV, section 14 of the Constitution of this state.

I do not feel that I can add anything to Mr. Turner’s statement of the
reasons by which he supports this view, and inasmuch as you have made reference
to the opinion, I take it that you are familiar with it.

Respectiully,
JoseprE MCcGHEE,
Attorney-General,

17.

AUTOMOBILE DEPARTMENT—CASHIER IN UNCLASSIFIED SERVICE
—NOT PRACTICABLE TO DETERMINE FITNESS OF SAID OFFICIAL
BY COMPETITIVE EXAMINATION.

It is not practicable to determine the wmerit or fitness of applicants for the
position of cashier in the automobile department by competitive examination, and
such position 1s, therefore, in the unclassified service.

CoLumsus, OHIo, January 31, 1917.

Hon. W. D. FuLton, Secretary of State, Columbus, Ohio.

Dear Sir:=—On January 11, 1917, you addressed an inquiry to this department
in reference to your authority to appoint a cashier in the automobile department,
and as to whether such position is included in the classified civil service.

Your request is by letter as follows:

“I desire an opinion from you relative to my power to appoint a person
to the vacancy in the position of cashier in the automobile department.

“Am advised that the civil service commission has a list of names from
which they can certify a list to me from which to select. Am I bound to
appoint from this list so furnished, or can I ignore it and appoint whom-
soever I choose? In the event that the appointment must finally be made
from the list furnished by the commission have I the power to make a
temporary appointment of a person of my own selection, and for what
period of time?

“I am especially interested in this position and desire to obtain a man
for the place, if possible, who possesses the highest standard of qualifica-
tions, honesty and integrity, as all the funds and receipts of that depart-
ment pass through the hands of the person holding the place.

“Kindly advise me upon these points at your earliest convenience, and
oblige.”

' It transpires upon examination that this is not a question of detail as to a
ramification of the power possessed by the civil service commission, but it goes
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to the very marrow in the spine of the civil service act itself—its scope and mean-
ing with reference to the organic law upon which it is founded.
The constitutional provision is as follows:

“Appointments and promotions in the civil service of the state, the
several counties and cities, shall be made according to merit and fitness,
to be ascertained, as far as practicable, by competitive examinations.
Laws shall be passed providing for the enforcement of this provision.”

Article XV Section 10.

The legislature then must have passed this law in question for the enforcemnent
of this provision. The law is found in Vol. 106 p. 400, G. C. 486 to 486-31. The
portion of this law applicable to the question in hand is that part defining the
classified and unclassified service beginning at Sec. 486-8. Under subdivision (a)
of this section, in subsections numbered from 1 to 12, is what purports to be a
complete schedule of all positions in the unclassified service, but which, as shall
presently be submitted, has one important limitation—the constitutional one.

If this particular position be unclassified under the letter of the act, it is by
virtue of sub-section 9,

“the deputies of elective or principal executive officers authorized by
law to act for and in place of their principals and holding a fiduciary
relation to such principals.”

There might be doubt as to whether this cashier is a deputy but that doubt
should probably be resolved in the affirmative under the description of his duties
contained in your inquiry and with reference to this provision containing a
qualification of the meaning of deputy and with reference to the change made in
that qualification from the law in force immediately before this, and the word
“generally,” qualifying “to act,” having been dropped out of the old law. This
functionary though not called a deputy substantially is one in a particular depart-
ment of the duty of the secretary of state. There is no doubt as to his holding
a fiduciary relation, superlatively so, almost exclusively so. There is no doubt of
his being authorized to act in the place of his principal. There is a doubt,
however, as to whether he is “authorized by law” to so act, there being no statute
making any specific provision in that respect, so that it may at least be considered
doubtful as to whether he comes under the description of unclassified, as the
same is expressly set forth in the law. He does, however, come within that
designation by the necessary test of the law by its constitutional foundation.

The addition to the unclassified service alluded to above consists of all those
officials. whose merit and fitness it is not practicable to ascertain by competitive
examination. This class of officials is recognized in the act itself expressly.

Passing to subdivision (b) of the section in question—there is a preliminary
statement that all other persons in the public employment not specifically men-
tioned in subdivision (a) are in the classified service, which is there subdivided
into the competitive and the unskilled labor classes.

The recognition of the constitutional qualification above referred to, and
creating additional unclassified service appears in subsection 1 of this subdivision
in the following language:

“(1) The competitive class shall include all positions and employ-
ments * * % for which it is practicable to determine the merit and
fitness of applicants by competitive examinations.”
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Now this is the exact language of the constitutional qualification, except that
in one case we have “for which,” and in the other “as far as,” a mere verbal
difference. The conclusion is irresistible that this language was employed to
effectuate this constitutional qualification. It can do so in no other way than
by including as unclassified all those positions for which it is impracticable to
determine the merit and fitness of applicants by competitive examinations, To so
hold is to hold the statute in accordance with the constitution, a construction
which is always adopted where possible, even though it be a forced one. To
hold otherwise would be to suppose that the law attempts to exceed its constitu-
tional bounds, in which case it would be of no effect and void to the exact extent
that it did so. The express list, then, of positions in the unclassified service is
only a complete list of those which can be included within the operation of the
law at all, viz: those whose merit, etc, it is practicable to determine in this
manner. It then only remains to consider whether it is practicable to ascertain the
merit and fitness of the cashier by an examination, or to determine between two
applicants for such position by a competitive examination.

In no place does the letter of the statute commit the determination of this
question to any authority. The spirit of the act, however, would seem to place the
responsibility of such decision upon the civil service commission, subject to control
by the courts, and there, generally speaking, it is the disposition of this department
to leave it. In any case where there could be any doubt upon the subject it should
first be left to the decision of the commission., There are, however, some posi-
tions that in the common knowledge of everyone are not practicably subject to
the test of such examinations, in which case, if there can be no doubt what the
commission would find, or what the courts would determine upon the subject,
such conclusion may be acted upon as a matter of law, in the first instance, by
the appointing authority or its advisers without the unnecessary circumlocution
and circumvention of going through the proceedings and records of the com-
mission. This office is such position, and it may safely be said, as a matter of
law, that the fitness and merit of a cashier cannot be determined by an examination
for the obvious reason that more than ninety-nine per cent of such fitness is a
question of integrity, which is inscrutable, past finding out, by any such test, and
which no man can' determine except as a result of intimate acquaintance or careful
observation thereof on his part, or of someone in whom he confides. What would
be said of a board of bank directors who would select a cashier for the bank by
a competitive examination? Yet the nature of that duty would render it much
more appropriate than this cashier, for that cashier has other very prominent
duties and requirements aside from the handling of money.

Suppose a warden of the penitentiary wanted a cashier. He would not have
to go outside his own walls to find a goodly number from which to make a
selection, most of whom could stand the test of a very severe examination, and yet
their very reason for being his involuntary guests is that they are unfit to be
cashiers.

It is a matter of common knowledge that this cashier will handle over a
million dollars a year. His clerical duties are purely negligible compared to this
main consideration. He is not like a bank cashier, required to increase the busi-
ness. Fle has no competition. All the vast multitude of people who do this
particular business can go to nobody but him. It is correct to state, as a matter
of law, that it is not practicable to ascertain his merit or fitness by an examination
whereby his intellectual acumen or scientific or literary attainments may be com-
pared with those of other persons seeking the same position. He is once for all
in the unclassified service.

In so holding there is no underestimate of the exalted object of the civil
service law, or disregard of the disinterested purpose of those entrusted by the
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state with the duty of enforcing it, nor intention of establishing a precedent of
deciding as a matter of law anything which should be left to the civil service
commission to draw as inference from facts. This action is taken with reference
to this case alone, because, as shown above, it is so peculiarly and exclusively an
unfit case for the test of an examination, that there could be no doubt but what
the commission would so hold or that the courts would so hold in the event of its
reaching them.

This, of course, is taking the duties of the position as set forth in the
inquiry. Not being specified by law they will be prescribed by the head of the
department.

In this holding we are not without precedent in this office. Each of the last
two incumbents have expressed an equivalent opinion. On May 28, 1914, in an
opinion to the State civil service commission, in reference to the inclusion or
- exclusion of certain officers in the classified service, Attorney-General Hogan says:

“As to some positions it can be determined as a matter of law that
it is impracticable to hold examinations therefor.”
Vol. I Attorney-General’s Report, p. 715.

On January 16, 1915, Attorney-General Turner, in an opinion rendered to the
State civil service commission, gives a practical application of this general state-
ment as follows:

“I have no hesitancy in saying, as a matter of law, that the secretary to
- the governor * * * are not within the classified service, for the reason
that it is impracticable to determine their merit and fitness by competitive
examination.”
Vol. I Opinions Attorney-General, p. 3.

It is true in. the latter opinion the attorney-general held that the matter was
for the determination of the commission, but inasmuch as he expressly declares
what that determination must be as a matter of law, I see no reason why the
appointing power may not cut cross-lots and assume the decision without going
to the Commission for the main purpose of a determination of that which is already
pre-determined. .

This opinion, of course, is based entirely upon the state of facts as set forth
in the inquiry set out herein.

Very truly yours,
Josepr McGHEE,
Attorney-General,

18.

APPROVAL—LEASE OF CERTAIN LANDS FOR OIL AND GAS IN ROSS
AND MORGAN COUNTIES.

CoruMmsus, OHIO, February 2, 1917.

Hon. A. V. DoNaREY, Auditor of State Columbus, Ohio.

DeAR Sir:—Your communication of January 26, 1917, transmitting to me four
leases in triplicate in which certain lands are leased by the state for oil and gas,
was received, which leases are as follows:
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1. To W. V. Walton, lands in Ross county.
2. To J. D. Varney and D. G. Coyner, lands in Ross county.
3. To George R. Barrett, lands in Morgan county.

‘4, To George R. Barrett, lands in Ross county, the latter lease
embodying two different tracts of land.

I have carefully examined those leases and find them legal in form and that they
protect the interests of the state of Ohio in the premises so leased.

I therefore am returning the same properly endorsed.

Your communication states that there are five leases. I am assuming that the
lease to George R. Barrett of two tracts in one lease accounts for this, as there
were only four separate leases enclosed in your communication to me.

Very truly yours,
Joserr McGHEE,
Attorney-General.

19.

APPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE MAG-
NETIC SPRINGS VILLAGE SCHOOL DISTRICT—UNION COUNTY,
OHIO.

Corumsus, Onio, February 2, 1917.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE :—Bonds of Magnetic Springs village school district, Union county,
Ohio, in the sum of $6,000.00, issued to extend the time of payment of
certain valid indebtedness of said district, being twelve bonds of five
hundred dollars each.”

I have examined the transcript of proceedings of the board of education and
other officers of the said district relative to the above bond issue; also the bond
and coupon form which was submitted to me some time ago, and returned to the
clerk of the district; and I find the same regular and in conformity with the
provisions of. the General Code.

I am of opinion that said bonds drawn in accordance with the form heretofore
submitted and executed by the proper officers will constitute valid and binding
obligations of said district.

Respectfully,
Joserr McGHEE,
Attorney-General.
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20.

MUTUAL FIRE INSURANCE COMPANY—-MAY INCORPORATE ONLY
FOR PURPOSES DESIGNATED IN FIRST PARAGRAPH OF SEC-
TION 9510 AND IN SECTION 9556 G. C—DISAPPROVAL ARTICLES
OF INCORPORATION OF “THE MUTUAL FIRE AND AUTOMOBILE
INSURANCE COMPANY.”

A mutual fire insurance company under the provisions of the act of February
6, 1914 (104 O. L. 202 et seq.—sections 9607-1 to 9607-29 G. C.) may incorporate
only for the purposes designated in the first paragraph of section 9510 and in
section 9556 of the General Code; and such company cannot incorporate for pur-
poses designated in paragraph 2 of section 9510 General Code.

CoruMmsus, Oxio, February 3, 1917.

Hon. WiLiaM D. Furton, Secretary of State, Columbus, Ohio.

DEeAR Sir:—I am herewith returning to you without approval the articles of
incorporation of “THE MUTUAL FIRE AND AUTOMOBILE INSURANCE
COMPANY.” The purpose clause of the articles of incorporation of this com-
pany reads as follows: .

“Said corporation is formed for the purpose of insuring houses, build-
ings, automobiles and automobile accessories and all other kinds of prop-
erty in and out of the state against loss or damage by fire, lightning, and
tornadoes; and to insure against loss or damage by theft of automobiles
and accessories and damage thereto from said cause; and also to insure
against loss or damage on account of public liability in the operation of
automobiles and automobile accessories by collision, and damage to auto-
mobiles and accessories from any other cause whatsoever.”

No provision is made in these articles for the capital stock of the proposed
company, but the same evidently contemplate the incorporation of the proposed
company as an insurance company on the mutual plan.

In the case of State v. Pioneer Live Stock Company, 38 O. S. 347, it was
held that the purposes for which a domestic insurance company may be incor-
porated are limited to those purposes which are specified in the statutory pro-
visions as to insurance companies, and that the general corporation statutory
provisions which, with certain exceptions, permit incorporation for any purpose
for which individuals may lawfully associate themselves, are not applicable to
such companies.

Looking, therefore, to the statutory provisions applicable to insurance com-
panies it will be noted that the only provisions authorizing the incorporation of
insurance companies, other than life, on the mutual plan are those contained in the
act of February 6, 1914 (104 O. L. 202). which have been carried into the General
Code as sections 9607-1 to 9607-29, inclusive.

Sections 2 and 26 of the said act (Secs. 9607-2 and 9607-26 General Code)
provide as follows:

“9607-2. A domestic mutual company may be organized with such
powers to transact the business of insurance as are, or may be, granted
by law to stock fire insurance companies organized under the laws of this
state.”
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“Sec. 9607-26. The laws of this state governing corporations and the
laws relating to insurance, to the extent they are now or hereafter may be
applicable to any such mutual companies and not in conflict with the pro-
visions of this act (G. C. sections 9607-1 to 9607-29) are hereby made
specifically applicable to such mutual companies.”

An examination of section 9510 of the General Code which provides specifically
as to the purpose for which insurance companies other than life may be incor-
porated reveals that this section by separately enumerated paragraphs thereof
divides all such insurance companies into four distinct classes with reference to
the purposes for which they may be organized and may issue policies, as follows:

1. Insurance companies covering losses against fire, lightning, tornadoes;
and insurance companies covering losses upon goods in the process of trans-
portation.

2. Insurance companies covering losses against casulty other than fire.
3. Live stock insurance companies, and
4. Deposit insurance companies insuring the safekeeping of books, stocks, etc.

Paragraph 1 of said section 9510 of the General Code provides that a company
may be organized and admitted to

“Insure houses, buildings, and all other kinds of property in and out of
the state against loss or damage by fire, lightning and tornadoes, and make
all kinds of insurance on goods, merchandise and other property in the
course of transportation on land, water, or on a vessel, boat, or wherever
it may be.”

Section 9556 of the General Code provides as follows:

“All companies organized or admitted for the purpose of insuring
against loss or damage by fire, may insure against loss or damage by water,
caused by the breakage or leakage of sprinklers, pumps, tanks, water pipes
and fixtures connected therewith, and by lightning, explosions from gas,
dynamite, gunpowder, and other like explosions, and tornadoes; and may
also insure against loss by the theft of automobiles and accessories, and
against damage thereto from this cause.”

In view of the provisions of Section 2 of the act of February 6, 1914 (Sec.
9607-2), granting to a mutual fire insurance company such as is here contemplated
such powers to transact the business of insurance as are granted by law to stock
fire insurance companies organized under the laws of this state it follows from
the provisions of the first paragraph of Section 9510 of the General Code, and
those of Section 9556 of the General Code, that the company here contemplated
would have authority to incorporate for the purpose of insuring houses, buildings,
automobiles and automobile accessories and all other kinds of property in and
out of the state against loss or damage by fire, lightning and tornadoes, and also
to insure against loss or damage by theft of automobiles and accessories and
damage thereto from said cause. However, the articles of incorporation submitted
indicate a further purpose on the part of the proposed company to

“insure against loss or damage on account of public liability in the opera-
tion of automobiles; and also to insure against loss or damage to auto-
mobiles and automobile accessories by collision, and damage to automobiles
and accessories from any other cause whatsoever.”
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Paragraph 2 of section 9510 of the General Code provides that a company may
be organized to

“make insurance against loss or damage resulting from accident to prop-
erty, from cause other than fire or lightning.”

and to

“make insurance to indemnify employers against loss or damage for per-
sonal injury or death resulting from accidents to employes or persons
other than employes and to indemnify persons and corporations other
than employers against loss or damage for personal injury or death result-
ing from accidents to other persons or corporations.”

These statutory provisions in the second paragraph of section 9510 of the
General Code are broad enough in their terms to authorize insurance covering
the purpose above quoted, stated in the latter part of the purpose clause of the
articles of incorporation herein questioned. However, section 9511 of the General
Code, which was formerly a part of the same section of the Revised Statutes
(Sec. 3641) with section 9510 of the General Code, provides as follows:

“No company shall be organized to issue policies of insurance for .
more than one of the above four mentioned purposes, and no- company
organized for either one of such purposes shall issue policies of insurance
of any other.”

Inasmuch as under the provisions of section 2 of the act of February 6, 1914
(Secs. 9607-2 G. C.), a mutual fire insurance company such as is contemplated by
the articles of incorporation here in question can exercise no greater powers than
any other fire insurance company organized for the purpose indicated in the first
paragraph of section 9510 of the General Code, it follows by force of the provisions -
of section 9511 of the General Code, above quoted, that this company cannot be
incorporated for the purpose provided for in the second paragraph of section 9510
of the General Code, and inasmuch as the purpose stated in the latter part of the
purpose clause of these articles, above quoted, are sanctioned only by the provi-
sions in the second paragraph of section 9510, which are rendered inapplicable by
the provisions of said section 9511, I am unable to approve the articles of incor-
poration here submitted.

I also herewith enclose the check accompanying the said articles of incorpora-
tion in the sum of $25.00 payable to your order.

Respectfully,

T Ly s
Joserm McGrzz,

Attorney-General.
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21,

PHILIPPINE GOVERNMENT BONDS—NOT BONDS OF THE UNITED
STATES WITHIN MEANING OF SEC. 10933 G. C—GUARDIAN NOT
AUTHORIZED TO INVEST MONEY OF WARD IN SUCH BONDS.

Philippine government four per cent registered gold bonds are not “bonds of
the United States” within the meaning of section 10933 of the General Code authior-
szing the guardian of a minor ward to invest the money of the ward in such bonds.

CoLumsus, OnIo, February 3, 1917.

Hon. WiLLiam H. Leupers, Probate Judge, Cincinnati, Ohio.

Dear Sir:—I have your letter of January 17, 1917, asking my opinion as to

whether or not Philippine government four per cent registered gold bonds are
“bonds of the United States within the meaning of section 10933 author-
izing the guardian for a minor ward to invest the money of his ward in
such bonds?”

With respect to the question at hand, section 10933 of the General Code reads
as follows:

“* * * he may invest such money in bonds of the United States,
or of a state on which default has never been made in the payment of in-
terest, or bonds of a county or city in this state, issued in conformity to
law; * * *7 ’

It is an elementary rule in the construction of statutes that terms therein con-
tained should be taken in their ordinary and natural import unless the context in-
dicates otherwise, and should be given such meaning as comports with common
sense or the understanding of the community and which will effectuate the manifest
purpose of the statute. (Allen v. Little, 5 Ohio, 65, 71; State v. Peck, 25 O. S,,
26, 28.)

The manifest purpose of this statute, in so far as it designates the manner in
which the guardian shall invest the money of his ward, is to provide for the se-
curity of such fund, and giving effect to the rule above noted—that terms in a
statute should be taken in their ordinary and natural import—it is my opinion that
the words “bonds of the United States” mean bonds which are the direct and
primary obligation of the United States government issued in pursuance of its
constitutional power “to borrow money on the credit of the United States” and
for the payment of which the full faith of the United States is solemnly pledged
by the act of congress under date of April 18, 1869 (Revised Statutes Sec. 3693).

I assume that the bonds of the Philippine government, which are the subject
of your inquiry, are bonds issued by the Philippine government pursuant to an
act of congress under date of February 6, 1905 (U. S. Stat. at Large, Public Laws,
Vol. 33, page 689) ; which provides, in part, as follows:

“For the purpose of providing funds to construct port and harbor
works, bridges, roads, buildings for provincial and municipal schools, court
houses, penal institutions, and other public improvements for the develop-
ment of the Philippine islands by the general government thereof, the said
government is authorized from time to time to incur indebtedness, borrow
money, and to issue and sell therefor (at not less than par value in gold
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coin of the United States) registered or coupon bonds of such denomina-
tions and payable at such time or times, not later than forty years after
the date of the approval of this act, as may be determined by said gov-
ernment, with interest thereon not to exceed four and one-half per centum.
Provided, that the entire indebtedness of said government created by the
authority conferred by this section shall not exceed at any one time the
sum of five million dollars: And provided further, That the law of said
government creating the indebtedness and authorizing the issue of the bonds
under this section shall be approved by the President of the United States.

“All bonds issued by the government of the Philippine islands, or by
its authority, shall be exempt from taxation by the government of the
United States, or by the government of the Philippine islands or of any
political or municipal subdivision thereof, or by any state, or by any county,
municipality, or other municipal subdivision of any state or territory of the
United States, or by the District of Columbia.”

With respect to the question at hand it may possibly be of some significance to
note that although with respect to the external and political affairs of the United
States its insular possessions are in no way to be considered as foreign countries,
yet with respect to the internal affairs of the nation, though our island possessions
are territories appurtenant to the United States, they are not a part thereof.

In Vol. 29 of the American and English Encyclopaedia of Law, at page 146, it
is said:

“It was held by the supreme court at a very early day that the term
‘United States,’ even when employed in our internal affairs, designated ‘our
great republic, which is composed of states and territories.” But the supreme
court has recently departed from this early doctrine, and held that, in our
internal affairs, the term ‘United States’ must not be understood as including
any territory which is merely appurtenant to the United States, but as em-
bracing only those states whose people united to form the constitution, as
also such other states as are or shall be admitted to the Union on an equality
with them, and such territory as is incorporated into and forms a part of
the United States.” :

In the case of Downes v. Bidwell, 118 U. S. 244, it was held that the island of
Porto Rico by treaty of cession with Spain became territory appurtenant to the
United States, but not a part of the United States within the revenue clauses of
the constitution, such as article I, section 8, requiring duties, imposts and excises
to be uniform

“throughout the United States.”

However, it seems manifest that whatever may be concluded with respect to
the general question of the status of the Philippine islands in their relation to the
United States, it is manifest that bonds issued by the Philippine government under
authority of the act of congress above noted are direct and primary obligations of
the Philippine government and in no proper sense bonds of the United States.

To my mind, there is no more reason for considering these bonds as bonds
of the United States by reason of said act of congress authorizing the Philippine
government to issue them than there would be for holding that the bonds of a
county to be state bonds in any sense by reason of the fact that the legislature of
the state authorized the county to issue bonds for any purpose. To this point,
the court in the case of First National Bank of Brunswick v. County of Yankton,
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101 U. S. 129, in its opinion says:

“All territory within the jurisdiction of the United States not included
in any state must necessarily be governed by or under the authority of
congress. The territories are but political subdivisions of the outlying do-
minion of the United States. Their relation to the general government is
much the same as that which counties bear to the respective states, and con-
gress may legislate for them as a state does for its municipal organizations.”

An extended search discloses a dearth of authorities not only on the precise
question, but on any question relating to the matter of United States bonds, but in
keeping with the rule of construction before noted that unless the context of a
statute indicates otherwise the terms therein employed are to receive their natural
and ordinary meaning I note the case In Re Hamilton-Bazely v. The President
and Governors of the Royal National Hospital, etc., a case decided by an English
Court of Appeals in 1900, and reported in Vol. 6, Times Law Reports, at page 173,
in which it was held that the words:

“‘Government stocks or securities’ as used in a bequest do not include
Indian or colonial securities.”

Lord Justice Cotton, in his opinion in the case above cited, said that the question
was whether the court could say that colonial securities or Indian railway stock
guaranteed by the Indian government passed under the words “bonds or other se-
curities.” He said that he could not come to that conclusion; that it was conceded
that “government stock or securities” according to the ordinary meaning of those
words in legal documents, would not include colonial or Indian government securi-
ties, and that he could not find anything in the will to induce the court to give to
those words a meaning other than their prima facia meaning.

‘With reference to the precise question at hand it will be noted that the act of
congress authorizing the Philippine government to issue the bonds in question itself
indicates a legislative recognition that bonds issued by the Philippine government
are not bonds of the United States in any complete or proper sense by specifically
providing that such bonds shall be exempt from taxation by the government of the
United States or by the government of the Philippine islands, or by any state or
political subdivision thereof. For, if bonds of the Philippine government are to be
considered as bonds of the United States, it would follow that there was no neces-
sity for the provision in the act of 1905 specifically exempting such bonds from
taxation for the reason that by the provisions of section 3701 United States Revised
Statutes enacted many years prior to 1905 all bonds and other obligations of the
United States are exempt from taxation by any authority.

In this conneetion it will be conceded that a territory of the United States and
the political subdivisions thereof are federal agencies in the performance of govern-
mental functions, and on this consideration it has been held that the bonds issued
by a municipality within such territory are exempt from state taxation. (Farmers.
and Mechanics Savings Bank of Minneapolis v. State of Minnesota, 232 U. S. 516.)
There is nothing in the opinion of the court in the case just cited, however, in-
dicating that such bonds are in any sense obligations of the United States or to be
considered as United States bonds.

On the foregoing considerations I am of the opinion that.the bonds of the
Philippine government are not bonds of the United States within the meaning of
such term as used in section 10933 of the General Code.

Respectfully,
JoserH MCGHEE,
Attorney-General.
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22,

A JUSTICE OF THE PEACE—MAY SENTENCE WOMEN TO OHIO RE
FORMATORY FOR WOMEN—IN MISDEMEANOR CASES OF WHICH
HE HAS FINAL JURISDICTION.

This opinion holds that a justice of the peace in all misdemeanor cases in which
he may rightfully exercise final jurisdiction, has authority to sentence wonien so
convicted to the Ohio reformatory for women,

‘CoruMmBus, Onro, February 3, 1917,

Hox. D. H. PeorLEs, Prosecuting Attorney, Pomeroy, Ohio.
Dear Sir:—I have your letter of January 16, 1917, as follows:

“Mr. E. R. Titus, one of the justices of the peace in and for this county
(Meigs), this day came to my office relative to the following: A notorious
character has been arrested upon a warrant of assault and battety upon one
of her brothers-in-law. She always enters a plea of guilty to all charges
and never has money to pay her fine. She has been sent to the work house
four times and confined in the county jail more than a dozen times within
the past year, and is a great expense to this county. After a time the com-
missioners release her,

“Under section 2148, 5-6-7-8, has the justice jurisdiction to sentence this
party to the Ohio reformatory for women upon a plea of guilty to a charge
of assault and battery?”

Section 2148-5 G. C. provides:

“As soon as the governor shall be satisfied that suitable buildings have
been erected, and are ready for use and for the reception of women con-
victed of felony, he shall issue a proclamation to that effect, attested by the
secretary of state, and the secretary of state shall furnish printed copies of
such proclamation to the county clerk of courts and from the date of said
proclamation all portions of this act except those relating to the commitment
of misdemeanants and delinquents shall be in full force and effect. 'When-
ever additional buildings have been completed so as to care for misde-
meanants and delinquents, a proclamation shall be issued and published in
the same manner and copies furnished to county clerks of courts and to all
judges and magistrates having authorities to sentence misdemeanants and
deiinquentis aind from and after the date of this proclamation all portions of
this act relating to the commitment of persons to said reformatory shall be
in full force and effect.

“All female persons convicted of felony, except murder in the first de-
-gree without the benefit of recommendation of mercy, shall be sentenced to
the Ohio reformatory for women in the same manner as male persons are
now sentenced to the Ohio state reformatory. And in so far as applicable,
the laws relating to the management of the Ohio state reformatory and the
control and management thereof, shall apply to the Ohio reformatory for
women.”

Section 2148-6 G. C. provides:

“Female persons over sixteen years of age found guilty of a misde-
meanor by any court of this state shall be sentenced to the Ohio reforma-
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tory for women and be subject to the control of the Ohio board of admin-
istration, but all such persons shall be eligible to parole under the pro-
visions of this act.”

Section 2148-7 G. C. provides:

“After the issuance of the first proclamation hereinbefore referred to,
it shall be unlawful to sentence any female convicted of a felony to be con-
fined in either the Ohio penitentiary or a jail, workhouse, house of correc-
tion or other correctional or penal institution, and after the issuance of the
second proclamation, it shall be unlawful to sentence any female convicted
of a misdemeanor or delinquency to be confined in any such place, except in
both cases the reformatory herein provided for, the girls’ industrial school
or other institution for juvenile delinquency, unless such person is over
sixteen vears of age and has been sentenced for less than thirty days, or is
remanded to jail in default of payment of either fine or costs or both,
which will cause imprisonment for less than thirty days, provided that this
section shall not apply to imprisonment for contempt of court.”

Section 13510 G, C. provides:

“When a person charged with a misdemeanor is brought before a mag-
istrate on complaint of the party injured and pleads guilty thereto, such
magistrate shall sentence him to such punishment as he may deem proper,
according to law, and order the payment of costs. If the complaint is not
made by the party injured, and the accused pleads guilty, the magistrate
shall require the accused to enter into a recognizance to appear at the proper
court as is provided when there is no plea of guilty.”

Section 13511 G. C. provides:

“When the accused is brought before the magistrate and there is no
plea of guilty, he shall inquire into the complaint in the presence of such
accused. If it appear that an offense has been committed and that there
is probable cause to believe the accused guilty, he shall order him to enter
into a recognizance, with good and sufficient surety, in such amount as he
deems reasonable, for his appearance at the proper time and before the
proper court; otherwise he shall discharge him from custody. If the of-
fense charged is a misdemeanor and the accused; in a writing subscribed
by him and filed before or during the examination, waive a jury and sub-
mit to be tried by the magistrate, he may render final judgment.”

I shall assume for the purpose of this opinion that the justice of the peace
referred to had final jurisdiction under sections 13510 and 13511, above quoted. I
take it that what you really want to know is whether or not a justice of the peace,
in misdemeanor cases in which he may rightfully exercise final jurisdiction, may
sentence to the Ohio reformatory for women instead of to the work house, county
jail or other such institution. I am informed by the Ohio board of administration
that Governor Willis, on December 27, 1916, issued the second proclamation re-
ferred to in section 2148-5, above quoted.

That the legislature meant to include justices of the peace in the term “any
court of this state,” used in section 2148-6 G. C, is clear from the wording of
.section 2148-5 G. C. providing that copies of the governor’s proclamation opening
the institution shall be furnished by the secretary of state to “the county clerks of
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courts and to all judges and magistrates” having authority to commit to said in-
stitution,

In Tissier v. Rhein, 130 III, p. 114, the court was construing section 29 of
article VI of the constitution, providing :

“All judicial officers may be commissioned by the governor. All laws
relating to courts shall be general and of uniform operation,”

and the court say:

“A justice of the peace is a judicial officer, and, by section 8 of chapter
79 of the Revised Statutes, the legislature has required his commission to
be issued by the governor. A court has been defined to be that ‘body in
the government to which the public administration of justice is delegated.’
The public administration of justice is delegated to justices of the peace.
They are among the bodies, in whom the constitution vests the judicial
powers of the state. While engaged in the performance of their public
duties as judicial officers, they are ‘courts’ within the meaning of said sec-
tion 29.”

In view of these sections of the General Code, above quoted, and the author-
jties herein cited, I am of the opinion that a justice of the peace has jurisdiction
to sentence the women referred to to the Ohio reformatory for women.

The question of cost is not passed upon in this opinion.

Respectfully,
JoserH McGHEE,
Attorney-General.

23.

1. NAVAL MILITIA OFFICER—SAID OFFICER IS IN THE ARM OF
THE EXECUTIVE DEPARTMENT OF STATE AND COMES WITHIN
PURVIEW OF SEC. 2313-3 G. C.

2. EMERGENCY BOARD—MUST ACT UNDER SEC. 23133 G. C.
WHETHER LEGISLATURE IS IN SESSION OR NOT.

1. A navel militia officer is an officer in the arm of the executive department
of the state and as such comes within the purview of Sec. 2313-3 G. C.

2. The duties imposed upon the emergency board by section 2313-3 G. C. have
no reference to whether or not the legislature is in session, and the allowance under
said section must be obtained at all times, whether necessary during a recess or
session of the legislature.

CoLumeus, OHIo, February 5, 1917,

GeN. Georce H. Woobp, Adjutant General of Ohio, Columbus, Ohio.
Dear Sir:—I have your communication of January 25, 1917, wherein you state:

“The annual meeting of the naval militia association will be held in
Washington, D. C, February 9, 1917. It would be wise to send representa-
tives of the Ohio naval militia to this meeting. A construction is requested
on two propositions:
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“(a) Does an officer of the naval militia (and if delegates are sent
they will be officers) come within the purview of section 2313-3?

“(b) The legislature being in session, would the emergency board have
authority to act under this statute?”

Answering your first question, I would call your attention to the fact that
section 5189 of the General Code provides that the commander-in-chief shall or-
ganize the Ohio national guard in such tactical units of the several arms and
branches of the service, and the departments thereof, as he shall from time to time
prescribe, conforming as nearly as practicable to the organization of the armies of
the United States, etc.

Section 5214 of the General Code reads:

“There shall be allowed as a part of the organized militia of Ohio, and
in addition to the Ohio national guard, not more than two ship-companies
of Ohio naval militia as hereinafter provided.”

Article 3, section 1 of the Ohio constitution provides:

“The executive department shall consist of a governor * * *”

Article 3, section 10 of the Ohio constitution provides:

“He shall be commander-in-chief of the military and naval forces of
the state, except when they shall be called into the service of the United
States.”

In Wright’s Ohio Report, at page 424, the court says:

“The faithful execution of the laws when enacted, expounded and ap-
plied by the courts to cases when necessary, is confided to the executive.
The governor is our chief executive officer; and, as such, is made com-
mander-in-chief of the militia, except when in the service of the general
government. The militia is an arm of the executive power; * * *”

In view of the foregoing it is my opinion that an officer of the naval militia
is a part of the executive branch of the government,

Section 2313-3 G. C. provides:

“No executive, legislative or judicial officer, board, commission or em-
ploye of the state shall attend at state expense any association, conference
or convention outside the state unless authorized by the emergency board.
Before such allowance may be made, the head of the department shall make
application in writing to the emergency board showing necessity for such
attendance and the probable cost to the state. If a majority of the mem-
bers of the emergency board approve the application, such expense shall be
paid from the emergency fund.”

Since an officer of the naval militia is a part of the executive branch of the
government and the above quoted section provides that no executive officer shall
attend, at state expense, any association, conference or convention outside the state,
unless authorized by the emergency board, it is plainly evident that such naval
militia officer comes within the purview of said section 2313-3 G. C.

2—Vol. I—A. G.
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Answering your second inquiry, an examination of the history of the laws ap-
pertaining to the emergency board discloses that on March 11, 1889, 8 O. L,
p. 77, after making it unlawful for the trustees of state institutions, and officers of
the state, to create a deficiency, incur a liability or expend a greater sum of money
than is appropriated by the general assembly for the use of any public institution
or department, section 3 of the act provided:

“In case of an emergency requiring the expenditure of a greater sum
than the amount appropriated by the general assembly for such institution
or department in any one year, or for the expending of money not spe-
cifically provided for by law, the said officers may, on the written advice
and consent of the governor, auditor of state, and attorney general, incur
such liability as circumstances may require.”

In 89 O. L., at page 407, section 3 of the act of March 11, 1889, was amended
and read as follows:

“In case of an emergency requiring the expenditure of a greater sum
than the amount appropriated by the general assembly for such institution
or department in any one year or for the expending of money not specifically
provided by law, there is hereby created an emergency board consisting of
the governor, auditor of state, attorney general, chairman of thc house
finance committee, and chairman of the senate finance committee, to author-
ize deficiencies to be made. The governor shall be the president and the
chairman of the house finance committee shall be the secretary of the
board. The secretary will keep a complete record of all the proceedings.
Any officer contemplated in this act desiring to ask authority to create a
deficiency will notify the secretary in writing setting forth fully the facts in
connection with the case. As soon as can be done conveniently the secre-
tary will arrange for a meeting of the board, and will notify the officer of
the time and place of meeting and requesting his presence. Before a per-
mit is granted it must have the approval of not less than four members of
the board who shall sign the same. The necessary expenses of the chair-
men of the senate and house finance committees while engaged in the dutfes
herein specified shall be paid out of the fund for expenses of legislative
committees upon itemized vouchers approved by themselves, and the auditor
of state is hereby authorized to draw his warrant upon the treasurer of
state for the same.”

This section was carried into the General Code under sections 2312 and 2313.
These sections wer

1 supplemented in 103 O. L., p. 444, and following.
Section 2313, as amended in

ds
03 O. L., reads as follows:

“In case of any deficiency in any of the appropriations for the expenses
of an institution, department or commission of the state for any biennial
period, which may lawfully and by any unforeseen emergency happen when
the general assembly is not in session, the trustees, managers, directors or
superintendent of such institution, or the officers of such department or
commission, may make application to the board for authority to create ob-
ligations within the scope of the purpose for which such appropriations
were made. Such applicant shall fully set forth to the secretary in writing
the facts in connection with the case. As soon as can be done conveniently,
the secretary shall arrange for a meeting of the board, and shall notify the
applicant of the time and place of the meeting, and request his presence.
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No authority shall be granted with the approval of less than four members
of the board, who shall sign it.”

The supplemental section 2313-1 provides what the written authority shall
specify and where filed and section 2313-2 G. C. provides for a contingent appro-
priation for the uses and purposes of the emergency board and how same shall be
applied.

It will be noted that section 2313, above quoted, provides for deficiencies “by
any unforeseen emergency happen when the general assembly is not in session.”
The last general assembly, as evidenced by 106 O. L., 182, amended sections 2312
and 2313 of the Code and supplemented section 2313 by the enactment of section
23!3-3. The amended section 2312 merely made a change of the secretary of the
board.

Section 2313 G. C, as found in 106 O. L. 183, reads as follows:

“In case of any deficiency in any of the appropriations for the expenses
of an institution, department or commission of the state for any biennial
period, or in case of an emergency requiring the expenditure of money not
specifically provided by law, the trustees, managers, directors or superin-
tendent of sueh institution or the officers of such department or commis-
sion, may make application to the emergency board for authority to create
obligations within the scope of the purpose for which such appropriations
were made or to expend money not specifically provided for by law. Such
applicant shall fully set forth to the secretary in writing the facts in con-
nection with the case. As soon as can be done conveniently, the secretary
shall arrange for a meeting of the board and shall notify the applicant of
the time and place of the meeting and request his presence. No authority
to make such expenditure shall be granted with the approval of less than
four members of the board, who shall sign it.”

It will be noted that the amended section omits that portion of the former
section which provides for a deficiency “by any unforeseen emergency happen
when the general assembly is not in session,” and adds the provision “to expend
money not specifically provided for by law.” So that the present emergency board
act provides for a board constituted as in the statute set forth and provides how
authority is obtained to make expenditures in case of deficiency, but makes no
reference as to whether the board acts during the recess of the legislature or
otherwise.

Section 2313-3 G. C. provides:

“No executive, legislative or judicial officer, board, commission or em-
ploye of the state shall attend at state expense any association, conference
or convention outside the state unless authorized by the emergency board.
Before such allowance may be made, the head of the department shall make
application in writing to the emergency board showing necessity for such
attendance and the probable cost to the state. If a majority of the members
of the emergency board approves the application, such expense shall be’
paid from the emergency fund.”

Now since we have determined that a naval militia officer is an officer in the
arm of the executive department, and since said section 2313-3 seems to have im-
posed further duties upon the board known as the emergency board, and since it
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further appears there is nothing in the present statute which limits the time of
meetings or the transaction of business of the emergency board to the time of
the recess of the legislature, it is my view, and in answer to your second inquiry I
would say, that if an officer of the naval militia could, under the law, attend, at
state expense, any convention outside of the state (a matter concerning which no
opinion is asked and concerning which I make no ruling), the head of his de-
partment would have to make application in writing to the emergency board, show-
ing necessity, etc., and such application would have to be approved before any ex-
pense could be paid from the emergency fund; and that the fact that the legislature
was in session would make no difference.
Respectfully,
JosepE McGHEE,
Attorney-General.

24

DEED OF LAND TO GOVERNOR IN TRUST FOR RELIGIOUS PURPOSES
—CONTAINING NO DEFEASANCE CLAUSE—DOES NOT REVERT
UPON FAILURE TO USE SAME FOR PURPOSES OF SAID TRUST.

The deed made by the heirs of John Garrett to the governor of Ohio and his
successors in office, in trust, for certain religious purposes, but containing no clause
of defeasance whereby the title is to revert upon the failure of the use of the prop-
erty for the purposes of the trust, conveys the whole title without reversion. The
remedy in such case, if the trust were violated, would be in favor of the beneficiaries,
by preventing the misuse and compelling execution of the trust. No remedy is left
to the heirs of the grantor.

The governor, as such trustee, will not consent to, or connive at, a perversion
of the terms of the trust.

CoLuMBus, OHio, February 6, 1917,

Hon. James M. Cox, Governor of Ohio, Columbus, Ohio.

My Dear GoverNor:—In reference to deed from John Garrett to Jeremiah
Morrow, governor of Ohio, submitted by you to this department with letter attached
from J. J. Jackson for an opinion, the letter is as follows:

“The enclosed letters are self-explanatory.

“You will confer a great favor upon the young people of Garrettsville,
Ohio, if after reading the enclosed documents, you wili advise me how we
may obtain possession of this property by purchase or lease, without its
reverting to the original owners through a false step on our part.

“We would like to build a community house and gymnasium on this
property which is now idle.

“Kindly let me hear from you by return mail and oblige.”

It will be noticed that this is really an inquiry from Mr. Jackson of you,
rather than an inquiry on your part to this office, yet it is safe to assume that what
you desire is information in reference to this property and your relation to it as
trustee, especially as to the inquiry made.

A number of different considerations are involved both of fact appearing from
the deed and the communication and of law arising on the facts thus disclosed,
which will be stated separately and briefly.
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John Garrett, of Garrettsville, in his will devised a piece of land “to the Baptist
Society of Christians for the purpose of a burying ground, and also of erecting
thereon buildings for public worship for said society,” being the land conveyed in
the deed in question.

This will failed through some defect in its execution, but the intention of the
testator was carried into effect by his heirs in the execution of this deed.

We will assume that the deed was delivered to Jeremiah Morrow and that he
thereby accepted the trust.

The terms of this trust are set forth in the deed as follows:

“Unto the said Jeremiah Morrow, governor of the said state of Ohio,
and his successors in office forever in trust for and for the use of the said
Baptist society holding and believing the doctrines and tenets contained in a
confession of faith adopted by the Baptist Association met in Philadelphia,
September 25, 1742, for the purpose of sepulture interment or burial of the
dead, and of erecting buildings for public worship for said society and no
other.”

There is no clause of defeasance or condition in the deed providing for re-
entry or for reversion of the title in the event of the failure of the designated use.

No information is given as to whether there has ever been any ‘use of the land
for the purpose of this trust as set out in the deed.

The trust is what is known as passive. No active duties are devolved upon
the governor as such trustee and he is merely the repository of the naked legal title
in trust for the objects above set out.

The description of the use for which the property is given, as stated above, is
by a uniform current of authority classed as covenant and not condition. That
is to say, Jeremiah Morrow, for himself and his successors, by accepting this deed
agreed to the use of the property for the purpose of the trust thereby created; and
his acceptance amounts to a covenant upon his part, and the provision describing
the use is not a condition upon the violation of which the heirs of the original
grantor may enter upon the land or recover possession of it, as would be the case
were it expressly provided that the title should be defeated upon the failure of
the use.

It is perfectly apparent that the use sought to be made of this land by “the
young people of Garrettsville” is very far removed from that intended by John
Garrett and indicated by his heirs in the deed. Their purpose is to use it for a com-
munity house and a gymnasium—his for a church and graveyard. Their purpose is
temporary or at least temporal—his eternal. Every comparison unavoidably be-
comes a contrast. Therefore, the use now desired and suggested would be a per-
version of the terms of the trust as set forth in the deed.

It follows from what is set forth above that what is technically known as the
doctrine of cy pres can have no application and be of no assistance, that doctrine
meaning in ordinary terms that where lands are devised to a charitable use and
that use becomes impossible, the courts may apply the gift to some other related
charity.

On account of the exalted station of this trustee, it cannot be supposed that he
would consent to, or connive at, any artifice or measure to defeat the real intent
of the trust and no means are apparent whereby the purchase or lease of this prop-
erty could be obtained from any other source or by any other agency.

It follows from what is stated above that if the good people of Garrettsville
were to use this property as they desire, there would be no danger that thereby the
title would revert to the Garrett heirs. The only consequence of such use, or
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misuse, would be that the adherents of that faith, for whose use John Garrett in-
tended the property, and no other, might prevent the continuance of such use by
those who are exercising the same, in which event, if such interference were suc-
cessful, those who expended money upon the land for modern purposes for which
it is desired, might lose it.
Very truly yours,
Josepr MCcGHEE,
Attorney-General.

25,

OHIO CANAL COMMISSION—BOARD OF PUBLIC WORKS—DUTIES OF
SAME DEVOLVE ON SUPERINTENDENT OF PUBLIC WORKS—
CHIEF ENGINEER OF BOARD OF PUBLIC WORKS—OFFICE OF
SAID OFFICER ABOLISHED.

The necessary jurisdictional steps leading up to the making of the deed for
said sale have all been taken, the duties of the Ohio canal commission and the
board of public works now devolving upon the superintendent of public works and
the office of chief engineer having been abolished.

CoLuMmsus, OHIo, February 7, 1917.

Hon. FranNk R. FAUVER, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of January 22, 1917, transmitting to
me resolutions providing for the private sale of certain canal lands in Ohio, town-
ship of Madison, county of Licking and state of Ohio, to C. M. Johnson.

I note that the valuation of the land to be sold is less than five hundred
dollars and that all the jurisdictional facts have been found by you to exist.

I would like to suggest, however, that section 13971 G. C,, among other things,
provides that:

“such land or lands shall not be sold or offered for sale unless the said
commission, board of public works, and the chief engineer of the board of
public works shall have, by a majority vote in joint session, determined
that such land or lands are not necessary or required for the use, mainte-
nance, and operation of any of the canals of this state.”

Under the second “Whereas” of the resoiutions you sei out the fact that you
alone as superintendent of public works have found and determined that the land
so sold is not necessary or required for the use, maintenance and operation of
any of the canals of the state.

Under section 464 G. C. the duties of the Ohio canal commission and board
of public works devolve upon the superintendent of public works, but there is no
provision in the statutes that the duties of the chief engineer shall so devolve upon
the superintendent.

Section 421 G. C. provides for the bond of the chief engineer and section 420
G. C. provides for the appointment of engineers, but there is no provision in the
statute for the appointment of a chief engineer, and your department informs me
that there is no such employe or officer in your department as chief engineer. If
there were such an employe or officer, he would be compelled to join with you,
under the provisions of section 13971 G. C., in finding that the lands so sold are
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not required for the use, maintenance and operation of any of the canals of this
state.

The seeming uncertainty of the statutes in reference to the office of chief
engineer in the department of public works arises from the fact that the statute
providing for said officer was repealed in the act found in 103 O. L. 119; while the
act providing for the deposit of all bonds with the secretary of state, found in 103
O. L. 528 (530) and being section 421 of the General Code, provides that the bond
of the chief engineer of public works shall be deposited with the secretary of
state, notwithstanding the fact that the office of chief engineer had been abolished
by the said act found in 103 O. L. 119.

Inasmuch as there is no such employe or officer in your department, I have
attached my signature to the duplicate copies of the two resolutions providing for
the sale of the lands in question, and I am herewith returning the same to you.

Respectfully,
JosepE MCGHEE,
Attorney-General.

26.

APPROVAL—RESOLUTION FOR IMPROVEMENT OF DENNISON-
CADIZ ROAD IN HARRISON COUNTY.

CoLumBus, Onio, February 9, 1917.

Hon. Crinton CoweN, State Highway Commissioner, Columbus, Ohio.

DEear Sir:—I have your communication of February 1, 1917, in which you ask
my approval of the final resolution for the following road improvement:

“Harrison county—Section ‘J° Dennison-Cadiz road, Pet. No. 942,
I. C. H. No. 3707

I have examined said resolution carefully and find the same regular and legal,
and am therefore returning the same with my approval.
Very truly yours,
JosepH McGHEE,
Attorney-General.

27.

APPROVAL—RESOLUTIONS FOR SALE OF CERTAIN CANAL LANDS
IN CITY OF TOLEDO, OHIO, AND PICKAWAY COUNTY, OHIO.

Corumsus, OH10, February 9, 1917.
Hon. FRaNK R. FaAuver, Superintendent of Public Works, Columbus, Ohio.
Dear Sir:—I have your communications of February 6, 1917, in which you ask

my approval of certain resolutions leading up to sales of canal lands:

“l. In the city of Toledo, Ohio, to The Investors Realty Company,
for the sum of $265.00.
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“2. In Pickaway county, Ohio, to J. S. Caldwell, for the sum of
$480.00.”

Both of said tracts to be sold at private sale.

I have carefully examined the resolutions and find that they contain all juris-
dictional matters required by law.

I am therefore returning said resolutions with my approval of the sale of said
lands. Very truly yours,
Josepa McGHEE,

Attorney-General,

28.

APPROVAL—LEASES OF CERTAIN CANAL LANDS IN MAUMEE, OHIO,
AND SIDNEY, OHIO.

Corumsus, OHio, February 9, 1917.

Hon. FrRaNK R. Fauver, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of February 6, 1917, in which you ask
my approval of the following leases of canal lands:

“To Henry N. Perrin, lands in Maumee, Ohio, valuation $700.00.
“To David Oldham, lands in Sidney, Ohio, valuation $150.00.”

I have examined carefully the above leases and find them regular in every
respect and that they protect the interests of the state of Ohio in said lands.
I am therefore returning said leases to vou with my approval.
Very truly yours,
Josepn McGHEE,
Attorney-General.

29. »

BOARDS OF EDUCATION-—WHICH FAIL TO ORGANIZE ON FIRST
MONDAY OF JANUARY AFTER ELECTION—SHALL ORGANIZE AS
SOON THEREAFTER AS SUCH FAILURE IS CALLED TO THEIR
ATTENTION—PRESIDENT AND VICE-PRESIDENT HOLD OVER
UNTIL SUCCESSORS ARE CHOSEN AND QUALIFIED.

1. Boards of education which fail to organize on the first Monday of January
next after the election of members of such board. should organize under the pro-
visions of section 4747 G. C. as soon as the matter of their failure to organize is
called to their attention.

2. The president and wice-president of such boards hold over only until the
board of which they are members may reorganize.

CoLumsus, Ownio, February 10, 1917,

Hon. EuGceNE WRIGHT Prosecuting Attorney, Logan, Ohio.

DeAr Sir:—In your communication of February 6, 1917, you submit the fol-
lowing proposition for my opinion:

“Under section 4747, if the school board of a rural school district
should fail to organize and elect a president and vice-president on the first
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day of January, in any one year, could they after that date meet and
organize by electing a president and vice-president, or would the old presi-
dent and vice president hold over their term until the next regular date
for organization, namely, the following first Monday in January?”

General Code section 4838 provides as follows:

“All elections for members of boards of education shall be held on the
first Tuesday after the first Monday in November in the odd numbered
years.”

General Code Section 4745 provides as follows:

“The terms of office of members of each board of education shall begin
on the first Monday in January after their election, and each such officer
shall hold his office for four years except as may be specifically provided in
chapter 2 of this title (G. C. sections 4698 to 4707), and until his successor
is elected and qualified.”

General Code Section 4747 provides in part:

“The board of education of each city, village and rural school district
shall organize on the first Monday of January after the election of members
of such board. One member of the board shall be elected president, one
as vice-president and a person who may or may not be a member of the
board shall be elected clerk. * * *”

You will note from the above the time of the election of members of the
board of education, the length of the term of such members and the direction to
the members so elected or to those holding over as to the time of the organization
of such board. I do not understand, however, that the language as to the organi-
zation of said board is mandatory. It is a well settled principle of law that the
provisions regarding the duties of public officers, and specifying the time of their
performance, are, in that regard, generally directory, “though a statute directs a
thing to be done at a particular time, it does not necessarily follow that it cannot
be done afterwards.”

Southerland on Statutory Construction, Sec. 612.

As stated by the author just named, the designation of the power in this
instance is not a limitation on the power of the board to act, and since the duty
is enjoined by law, even though it be delayed beyond the particular time designated
in the statute, it can be legally performed at a later date.

It is also provided by General Code section 8 that a person holding an office
of public trust shall continue therein until his successor is elected or appointed and
qualified and the members of boards of education, being school officers, I am of the
opinion would also come under the provisions of said section 8. Tt has also been
frequently held, and particularly in Marvin v. Withrow, 21 O. C. D., 215, that a
president of a board of education is an officer within the meaning of said section 8
of the General Code, and would therefore hold over until his successor is regularly
chosen and qualified.

This identical question was considered in opinion No. 147, Vol. I, Attorney-
General’s Reports for 1911-1912, wherein it was held that a board of education
that had failed to organize on the first Monday of -January next after the election
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of members of such board should organize as provided under section 4747 G. C.
as soon as the matter of their failure to organize is called to their attention.

I agree with the opinion mentioned and advise you.that the president and
vice-president hold over only until the board of which they are members may
reorganize, which reorganization should occur at once.

Very truly yours,
JosepH McGHEE,
Attorney-General.

30.

APPROVAL~SY'NOPSIS OF .PROPOSED CONSTITUTIONAL AMEND-
MENT—BY PEOPLE'S POWER LEAGUE OF CINCINNATIL

The synopsis of the proposed constitutional amendment filed wwith the secretary
of state by the People’s Power League of Cincinnati on -January 30, 1917, is suffi-
cient under the statutory provision that a synopsis of such measure may be so filed.

‘Corumeus, OHio, February 12, 1917.

Hon. W. D. FuLtoN, Secretary of State, Columbus, Ohio.

DEear Sik:—Under date of January 30, 1917, the following communication was
received from your office:

“T have just received a communication from The People’s Power League
of Cincinnati, Ohio, enclosing a draft of a proposed amendment to the
Ohio constitution, together with a synopsis of the same. I enclose them to
you as they desire your approval of the synopsis.

“Will you kindly give this your earliest attention and advise me.”

The constitutional provision referring to this matter is as follows:

“A true copy of all laws or proposed laws, or proposed amendments to
the constitution, together with an argument or explanation, or both, for,
and also an argument or explanation, or both, against the same, shall be
prepared * * * The persons who prepare the argument or explanation,
or both, for any proposed law or proposed amendment to the constitution
may be named in the petition proposing the same.”

Art. II, section 1-g.

The statutory provision providing for synopsis is as follows:

“Whoever seeks to propose a law or constitutional amendment by
initiative petition or to file a referendum petition against any law, section,
or items in any law, may file a duly verified copy of the proposed law, con-
stitutional amendment or the law, section or item to be referred, together
with a synopsis of the same with the secretary of state before circulating
such petition. If such copy is not filed with the secretary of state, the per-
sons primarily directing the circulation of such initiative or referendum
petition shall within ten days after commencing the circulation of such
petition, file with the secretary of state a written notice setting forth the
date when such circulation was commenced, and embodying the title and



ATTORNEY-GENERAL. 43

text of such law, section, item or constitutional amendment, and signed by
one of the persons promoting the circulation of said petition.”

Sec. 5175-29¢ G. C.

It will be observed that this section is permissive and the legislature has not
attempted to impose it as an absolute requirement, but if the synopsis be not filed,
has imposed a regulation probably more difficult than to furnish the synopsis.

Comparing the synopsis as submitted, along with the amendment, there is one
important correction that should be made. Section 2 of the proposed amendment
provides that the income for each eligible person shall be not less than twenty
dollars a month, while the synopsis says it shall not be more than that amount.
The second paragraph states it fixes the maximum pension of twenty dollars a
month. For maximum should be substituted “minimum.” This undoubtedly is
an oversight.

In other respects the proposed synopsis appears to be what it purports to be,
a synopsis of the proposed amendment, though this amendment is drawn with such
brevity and succinctness that it is difficult to make a synopsis shorter than the
amendment itself.

Very truly yours,
JosepH MCcGHEE,
Attorney-General.

31.

HIGHWAY COMMISSIONER—WHEN HE TAKES OVER CONSTRUCTION
" OF ROAD OR BRIDGE—UNDER FORCE ACCOUNT—MUST BE GOV-
ERNED BY SECTION 1209 G. C. '

1. When the state highway commissioner takes over a contract for the con-
struction of a public highway and finishes same under force account, and to finish
same under force account he enters into a contract with another party, he will be
controlled in his future course under the prouvisions of section 1209 G. C. and the
provisions of the contract entered into for completing said highway.

2. When one contract is let by the state highway commissioner, covering the
construction of a steel bridge on the highway as well as the construction of the
highway proper, and the same is taken over and completed under force account,
the same principles of law will apply to the completion of the bridge as apply to
the completion of the other parts of the highway.

3. When the state highway commissioner, in contpleting a contract under force
account, makes certain propositions to parties interested, he should govern his
future conduct by said propositions so made.

CoLumsus, OHio, February 13, 1917.

Hon. CLinToN CoweN, State Highway Commissioner, Columbus, Ohio.

DEear Sir:—I have your communication of January 16, 1917, in which you ask
my opirtion upon certain matters set out in the communication which is as follows:

“The state highway department in 1915 let a contract to Frank J.
Bentz for the construction of a section of highway in Morgan county,
known as section ‘K, intercounty highway No. 162. The contract for the
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construction of the highway included a steel bridge with reinforced con-
crete abutments.

“This office has been informed that Contractor Bentz sub-let the
erection of this steel bridge.

“Because of the unsatisfactory progress made by Mr. Bentz on this
contract, the time of completion having expired, this department appointed
an agent to proceed with the construction of the highway by employing .
labor and purchasing necessary materials, and charging the cost thereof to
money appropriated for the work, all subject to the approval of the high-
way commissioner. The original contractor withdrew, and has since
taken no hand in the management of the work. The substructure of the
bridge above referred to has been completed by the agent of this depart-
ment, and is now ready to receive the steel superstructure. The bonds-
man for the original contractor has been informed by this office of this fact.

“We beg to inquire what method of procedure should be adopted for
procuring a steel bridge for this place, such that the state’s claim against
the bonding company may not be weakened should the cost of doing the
work exceed the amount of the contract.”

To this communication you attached certain correspondence had about the
matter upon which you desire my opinion, but the only parts of said correspond-
ence that have any particular bearing are the following:

A letter. written by The Bellefontaine Bridge and Steel Company to your de-
partment, bearing date November 29, 1916;

A letter of January 2, 1917, from your department to the National Surety
Company, which is as follows:

“Referring to the Frank J. Bentz contract for the construction of
section ‘F* of I. C. H. No. 182, Morgan county, and to my letter of No-
vember 1, 1916, with regard to the steel bridge to be included. in that con-
tract, and subsequent correspondence.

“I beg to advise that Mr. Shoemaker, of the Engineering Service
company, states that the substructure will be ready to receive the steel
superstructure by January 10. As mentioned in my letter to you, dated
November 1, we are informed that Mr. Bentz has a contract with the
Bellefontaine Bridge Company for the erection of the necessary super-
structure. In view of this, it would seem desirable for all concerned,
for Mr. Bentz to cause this bridge to be placed as called for in the con-
tract. We also believe that the National Surety Company, as bondsman
for Mr. Bentz, is directly or indirectly interested in the bridge being
placed for the least possible cost.

“Will you please advise us whether or not we can expect Mr. Bentz
or yourselves to furnish a bridge for this place, and if not, whether there
are any objections to this department, through Mr. Shoemaker, inviting
bids from three or more reputable bridge concerns for placing a bridge
at the earliest possible date? An early reply will bé appreciated. We
would be glad to be advised as to your pleasure in this matter not later
than January 10, at which time, if we do not hear from you, we will pro-
ceed as above indicated.;”

and

A letter of January 5, 1917, to the state highway department from the National
Surety Company. ’
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In your communication you state that the state highway department gave a
contract to Frank J. Bentz for the construction of a section of highway in Morgan
county, which contract included a steel bridge, and that owing to the unsatisfactory
progress made by Mr. Bentz on this contract, and the time for completing the
same having expired, your department took over the contract and appointed an
agent to complete it under force account.

This you did under authority of section 1209 G. C., which is as follows:

“Section 1209. If, in the opinion of the state highway commissioner,
the contractor has not commenced his work within a reasonable time, or
does not carry the same forward with reasonable progress, or is improperly
performing his work, or has abandoned, or fails or refuses to complete
a contract entered into under the provisions of this chapter (G. C.
sections 1178 to 1231-3), the state highway commissioner shall have full
power and authority to enter upon and construct said improvement either
by contract, force account or in such manner as he may deem for the
best interest of the public, paying the full costs and expense thereof from
the balance of the contract price unpaid to said contractor, and in case
there is not sufficient balance to pay for said work, the state highway
commissioner shall require the contractor or the surety on his bond to pay
the cost of completing said work. It shall be the duty of the attorney-
general or the prosecuting attorney of the county in which said improve-
ment or some part thereof is situated, upon request of the state highway
commissioner, to collect the same from the contractor and the surety on
his bond.”

Inasmuch as you have let one contract for not only the construction of the
highway proper, but also for the erection of the steel bridge, you will be governed
in your further proceedings in the matter by this same section 1209, which pro-
vides that the state highway commissioner has full power and authority to enter
upon and construct said improvement, either by contract, force account or in such
manner as he may deem for the best interest of the public.

As you are completing said work under force account under and by virtue
of a contract entered into with the Engineering Service Company, you will be
controlled in your further proceedings not only by section 1209 G. C., but also by
the provisions of this contract, the third item of which reads as follows:

“Third. The party of the second part agrees to act as the agent of
the party of the first part in the purchase of all necessary materials for the
completion of said highway, the character and quality of such materials
and the price to be paid therefor to be subject to the approval of the
party of the first part. The party of the first part shall pay for all such
materials.” -

It will be noted that in this third item the party of the second part, the Engi-
neering Service Company, is to purchase all necessary materials for the comple-
tion of said highway, subject to your approval. This would apply to the material
for the bridge as well as to materials for the other parts of the highway; so
that the Engineering Service Company, subject to your approval, has the right to
purchase the material necessary for the construction of said bridge.

The letter from The Bellefontaine Bridge & Steel Company makes it clear
that said company will not furnish the bridge under the terms of their contract
with Frank J. Bentz. The letter from said company reads as follows:
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“Please be advised that the price we recently quoted you on the 90-foot
span which we originally fabricated for Frank J. Bentz, is herewith with-
drawn. Should you desire to take the matter up with us later, and if the
bridge has not in the meantime been sold to others we shall be glad to
quote you a revised price.”

While you wrote to the National Surety Company as to whether they had any
objections to your inviting bids through Mr. Shoemaker, representing the Engi-
neering Service’ Company, from three or more reputable bridge concerns, for
placing a bridge, yet you were under no obligations to do so. Their letter in
reply to yours of January 2, 1917, is as follows:

“Receipt is acknowledged of your letter of January 2, and while this
company has denied and continues to deny any liability to the state of
Ohio, for the reasons stated in former communications, I have suggested
to Mr. Bentz that he do what he can at once to put Mr. Shoemaker in
possession of his contract with The Bellefontaine Bridge Company, if
this has not already been done. My understanding with Mr. Bentz sev-
eral months ago was that this contract had been assigned to Mr. Shoe-
maker and that all of the superstructure had been fabricated by the bridge
company and was awaiting orders for shipment.

“You have already been advised of our position with respect to this
particular subcontract.”

Now, inasmuch as (a) your department let the construction of the bridge
and the highway under one contract, (b) your department has taken over the
contract and is completing the same under force account, (c¢) the Engineering
Service Company is completing the construction of said highway under a con-
tract to furnish all material, subject to your approval, and (d) your department
wrote to the National Surety Company that you were contemplating the inviting of
bids, it is my opinion that you should proceed along said lines and ask for bids
through the Engineering Service Company from three or more reputable firms, for
the placing of the bridge, one of which firms should be The Bellefontaine Bridge
and Steel Company, and notify both Frank J. Bentz, the original contractor, and
the National Surety Company, who is on his bond, of your action, so they may
be in position to have any other reputable bridge company bid, should they desire
to do so. This course will protect to the fullest extent possible the interests of
Frank J. Bentz, the National Surety Company and the people of the state.

Respectfully,
JoserH McGHEE,
Attorney-General.

32

APPROVAL—LEASE CERTAIN CANAL LANDS IN CITY OF MASSILLON,
O., TO THE MASSILLON ELECTRIC & GAS CO.

CorumMsus, OHio, February 14, 1917.

HoN. FRaNK R. FAUVER, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of February 9, 1917, submitting your
communication of February 6, 1917, in which you ask my approval of the lease of
certain canal lands located in the city of Massillon, O, to the Massillon Electric &
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Gas Company of Massillon, O., for railway switch track, traveling crane and cold
storage purposes, the value of said land being $6,666.66 2-3.

I have made careful investigation of the lease and find same regular in every
respect and that the interests of the state of Ohio are fully protected in said lease.

I am, therefore, delivering said lease to the governor of Ohio, with my approval.

Very truly yours,
JosepHE MCGHEE,
Attorney-General.

33.

CHILDREN'S HOME—INMATES THEREOF ARE ENTITLED TO ATTEND
SCHOOL FREE IN DISTRICT IN WHICH HOME IS LOCATED—TU-
ITION FOR SAME PAID BY COUNTY COMMISSIONERS FROM GEN-
ERAL FUND—STATE COMMON SCHOOL FUND—APPORTIONMENT
IS BASED UPON ENUMERATION.

1. A childrenw’s home maintained for the care, raising and education of chil-
dren, whether said home is maintained by contributions of parents of the children
located therein or contributions from philanthropic bodies, comes within the pro-
visions of section 7681 G. C., and the children who are inmates of the same are en-
titled to attend the schools of the district in which said home is located, free of
charge.

2. The tuition of said children, paid for by the county commissioners of the
county in which the schools are located, as provided for by statute, must be taken
from the general county fund.

3. As the apportionment of the state common school fund by the state auditor
is based upon the enumeration, and the portion paid by the county commissioners
1is based upon enrollment, the enumeration of said children must be taken and the
enrollmment kept. The share of the state common school fund going to the county
commissioners from the county treasurer is lzased upon the enrollment of said
children.

CoLumsus, OHio, February 14, 1917.

Hon~. CuarLes L. FLory, Prosecuting Attorney, Newark, Ohio.

DEar Sir:—In your letter of January 8, 1917, you ask for an opinion based upon
the following statement of facts:

“Located in the Granville village school district, Licking county, is a
children’s home, organized by the American Baptist Foreign Missionary
Society, which has its headquarters in Boston, Massachusetts. Such society
has the general control of the maintenance of the home, but its affairs are
indirectly under the control of what is called a local board, consisting of
fifteen members of the Baptist church in Ohio. The inmates of the home
are the children of foreign missionaries in the service of the Baptist church;
the children being placed in the home for raising and education while the
parents are engaged in their work in foreign countries. When able, the
parents of the children in the home pay a portion of the cost of the main-
tenance of the home, but such parents do not pay enough to cover the full
cost of maintaining their children; the balance of such maintenance is fur-
nished by Baptist societies.

“The children, in the home mentioned, have been attending the schools
in the village of Granville. Under favor of section 7681, General Code, as
amended Ohio Laws 106, page 489, the board of education of the Granville
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village school district has presented to the commissioners of Licking county
a bill for the tuition of such pupils. I shall be grateful for your opinion on
the following propositions:”

Upon the above statement of facts you ask for my opinion upon the following
questions:

“1. 1Is the children’s home mentioned such a home as comes within the
terms of said section 7681, General Code?

“2. From what fund under the control of the county commissioners
shall such tuition be paid to the Granville village school board?

“3. What procedure shall be followed by the commissioners to obtain
a distributive share of school funds from the state for the children of such
home for whom such tuition is paid?”

The answers to these questions are to be found in sections 7681, 5630 and 7582
G. C. Said sections are as follows:

“Sec. 7681. The schools of each district shall be free to all youth be-
tween six and twenty-one years of age, who are children, wards or appren-
tices of actual residents of the district, including children of proper age
who are inmates of a county or district or of any public or private children’s
home or orphan’s asylum located in such a school district, but the time in

- the school year at which beginners may enter upon the first year’s work of
the elementary schools shall be subject to the rules and regulations of the
local boards of education. The board of education in any district in which
a public or private children’s home or orphans’ asylum is located, when
requested by the governing body thereof, shall admit the children of school
age of such home or asylum to the public schools of the school district.
The county commissioners shall pay the tuition of such pupils to the school
or schools maintained by the board of education at a per capita rate which
shall be ascertained by dividing the total expenses of conducting the ele-
mentary schools of the district attended, exclusive of permanent improve-
ment and repairs, by the total enrollment in the elementary schools of the
district, such amount to be computed by the month. An attendance any part
of the month shall create a liability for the whole month. The distribu-
tive share of school funds from the state for the children of such home or
asylum shall then be paid to the county commissioners. But all youth of
school age living apart from their parents or guardians and who work to
support themselves by their own labor, shall be entitled to attend school free
in the district in which they are employed”

“Sec. 5630. The commissioners of any county, at their June session,
annually, may levy not to exceed three mills on each dollar valuation of
taxable property within the county, for county purposes other than for
roads, bridges, county buildings, sites therefor, and the purchase of lands
for infirmary purposes. For the purpose of building county buildings, pur-
chasing sites therefor, and lands for infirmary purposes, they may levy not
to exceed two mills on such valuation.”

“Sec. 7582. The auditor of state shall apportion the state common
school fund to the several counties of the state semi-annually, upon the
basis of the enumeration of youth therein, as shown by the latest abstract
of enumeration transmitted to him by the superintendent of public in-
struction. Before making his February settlement with county treasurers,
he shall apportion such amount thereof as he estimates to have been col-
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lected up to that time, and, in the settlement sheet which he transmits to
the auditor of each county, shall certify the amount payable to the treas-
urer of his county. Before making his final settlement with county treas-
urers each year he shall apportion the remainder of the whole fund col-
lected, as nearly as it can be ascertained, and in the August settlement
sheet which he transmits to the auditor of each county shall certify the
amount payable to the treasurer of his county.”

Now, as to the first question, it will be noted that section 7681 G. C. provides
that:

“The schools of each district shall be free to all youth * * includ-
ing children of proper age who are inmates of a county or district or of
any public or private children’s home or orphans’ asylum located in such a
school district. * * *”

The home mentioned in your agreed statement of facts would come under the
designation of “private children’s home.” The only question that could be raised
is as to whether the limitation found in the first part of said section, namely, that
the children must be children of actual residents of the district, would apply to
the children of the home mentioned by you. )

I am of the opinion that this limitation does not apply and that the only con-
ditions applying are that the children be inmates of the said home and that they
be of school age; further, that the governing body of said home makes the re-
quest that they be admitted to the district schools.

It is my opinion, therefore, that said children’s home comes within the pro-
visions of section 7631 G. C.

Further, as to the answer to the second question:

Section 5630 G. C. provides that the county commissioners may levy not to
exceed three mills on each dollar of valuation, for county purposes other than
certain enumerated purposes mentioned in said section.

It is my opinion that the money to pay said tuition must be taken from the
fund created for county purposes, as the object and purpose for which it is paid
is not in the least related to the other purposes enumerated in said section for
which a levy may be made by the county commissioners.

Now, as to the answer to your last question:

Section 7582 G. C. provides that the auditor of state shall apportion the state
common school fund to the several counties of the state upon the basis of the
enumeration of youth therein.

Section 7681 G. C. provides that the county commissioners shall pay the tuition
of such pupils at a per capita rate which shall be ascertained by dividing the total
expenses of conducting the elementary schools of the district attended, exclusive
of permanent improvement and repairs, by the total enrollment in the elementary
schools of the district. Then said section provides that the county commissioners
shall be paid the distributive share of school funds from the state for the children
of such home. Hence, the enumeration of the children in the home must be taken
with the other children of the district, that they may be included in the distribu-
tion of the state common school fund by the state auditor. Then the county com-
missioners will receive from the county treasurer, out of the state common school
fund, such a percentage of the said state common school fund credited to said dis-
trict as the total enrollment of pupils from the home is of the total enrollment
of pupils in said elementary schools.

Very truly yours,
Joserr McGHEE,
Attorney-General,
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34.

BLIND PERSONS—MUST RESIDE IN COUNTY ONE YEAR BEFORE EN-
TITLED TO RELIEF THEREIN.

1. Under section 2966 G. C. a blind person securing relief in one county of the
state, then removing to another county, cannot secure relief in the county to which
he removes, short of one year's residence therein.

2. The facts submitted not being such as to warrant it, no opinion is expressed
upon a former decision of this department, found in volume 11, page 1432 of the
Opinions of the Attorney-General for the year 1915.

COLUMBUS, Omnro, February 14, 1917.

Hon. T. ALFRED FLEMING, Member of the House of Representatives, Columbus, Ohio,

Dear Sir:—I have your communication of recent date, which communication
was written by Frank Taylor of Lorain, Ohio, to Hon. James M. Cox, governor of
Ohio. The communication to the governor is as follows:

“I am a victim of the present blind pension law. Note, please, a clause
in section 2966 of the General Code of Ohio reads as follows:

“‘In order to receive relief under the above provisions, a needy
blind person must become blind while a resident of the state’

“We have no objections to the above clause.

“Note the following clause:

“‘And shall be a resident of the county one year.’

“Now the point can be raised, does the law apply only to the appli-
cant’s first application, or does it apply to all the following applications?

“Now, if the first proposition is correct, well and good. But if the
second proposition is true, then we hold the clause entirely void of logic.
For example, take my own case. I was born in this state sixty-six years
ago; have been a resident of the state all my life. I had been getting a
blind pension in my original county for five years.

“Now, must I wait one year in Lorain county in order to become a full
fledged citizen of said county, when the basic law of the state requires only
thirty days? It don’t look good to me. It works a hardship on many blind
persons moving from one county to another.

“Suggestion: Could not the attorney-general give a ruling on the mat-
ter? That is to say that clause applied only to an applican’t first applica-
tion and not applications thereafter.

“We hope we have made this matter clear to you and sincerely hope
you will give it favorable consideration, not for myself alone, but for the
sake and relief of the five thousand in the state who are afflicted like my-
self. Do not consider this a personal appeal, but an appeal to relieve many
others who are handicapped like myself.”

The particular matter about which inquiry is made in said letter is this:

If a blind person has become blind while in the state of Ohio; has resided in
a county of the state for one year before making application for relief; makes
application for relief and secures relief in one county of the state; then removes
to another county in the state, is he then compelled to reside in the county, to
which he has removed, one year before he can be granted relief in the county to
which he has removed?
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It will assist in an understanding of the matter to give a brief history of recent
lezislation and decisions in the matter of relief for the blind.

In 103 O. L. 60  we find an act passed by the legislature February 18, 1913,
which act was approved by the governor March 7, 1913. This act repeals sections
2962, 2963 and 2964 of the General Code, and amends sections 2967, 2967-1 and
2968 of the General Code. The legislature during the same session enacted a law
found in 103 O. L. 833, which created an institution for the relief of needy blind
and repeals sections 2962 to 2970, inclusive, of the General Code. This act was
passed April 28, 1913, and was approved by the governor May 9, 1913.

The supreme court, however, in the case reported in 8 O. S. 351 found the
said act passed April 28, 1913, to be unconstitutional for certain reasons set out
in their opinion and found further that the act passed February 18, 1913, was con-
stitutional and in force and effect. Hence, this act (103 O. L. 60) with sections
2965, 2966, 2969 and 2970 of the General Code controls in the matter about which
you make inquiry.

Section 2966 reads as follows:

“In order to receive relief under these provisions a needy blind person
must become blind while a resident of this state, and shall be a resident of
the county for one year.”

Section 2967 of the General Code, as found on page 60 of 103 O. L., reads as
follows:

“At least ten days prior to action on any claim for relief hereunder,
the person claiming shall file with the board of county commissioners a
duly verified statement of the facts bringing him within these provisions.
The list of claims shall be filed in a book kept for that purpose in the order
of filing, which record shall be open to the public. No certificate of qual-
ification of drawing money hereunder shall be granted until the board of
county commissioners shall be satisfied from the evidence of at least two
reputable residents of the county, one of whom shall be a registered phy-
sician, that they know the applicant to be blind and that he has the resi-
dential qualifications to entitle him to the relief asked. Such evidence
shall be in writing, subscribed to by such witnesses, and be subject to the
right of cross examination by the board of county commissioners or other
person. If the board of county commissioners be satisfied upon such tes-
timony that the applicant is entitled to relief hereunder, said board shall
issue an order therefor in such sum as said board finds needed, not to ex-
ceed one hundred and fifty dollars per annum, to be paid quarterly from
the funds herein provided on the warrant of the county auditor, and such
relief shall be in place of all other relief of a public nature.”

Now, it will be noted that the county commissioners of each county have
jurisdiction over the subject of relief for the needy blind.

Section 2966 of the General Code provides that in order to receive rellef under
these provisions a needy blind person shall be a resident of the county one year.

Said section 2967 of the General Code, as found on page 60 of 103 Ohio Laws,
provides that:

“l. At least ten days prior to action on any claim for relief hereunder,
the person claiming shall file with the board of county commissioners a
duly verified statement of the facts bringing him within these provisions.
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“2. No certificate of qualification for drawing money hereunder shall
be granted until the board of county commissioners shall be satisfied, from
the evidence of at least two reputable residents of the county, one of whom
shall be a registered physician, that they know the applicant to be blind,
and that he has the residential qualifications to entitle him to the relief
asked.”

In view of the above, one of the residential qualifications is that the applicant
shall be a resident of the county one year before he can receive.relief. This is a
jurisdictional matter and must exist before a certificate of qualification for draw-
ing money can be granted by the board of county commissioners. Hence, answering
your question directly, it is my opinion that a blind person, under the conditions
set out in your query, cannot secure relief from the county to which he has re-
moved short of a year’s residence in the county.

But there is another matter to which I desire to call your attention, although
it is not directly involved in your question, and that is a former opinion rendered
by Hon. Edward C. Turner, while attorney-general of the state, which opinion is
found on page 1432 of Vol. II of the Opinions of the Attorney-General for the
year 1915, The syllabus of this opinion you will note is as follows:

“Relief under the blind relief laws, sections 2962 to 2970, inclusive, of
the General Code, can only be granted by the county charged with the sup-
port of the applicant under the poor laws of the state.”

The section of the statutes controlling the granting of relief under the poor
laws of the state is section 3477 G. C,, the first paragraph of which reads as follows:

“Sec. 3477. Each person shall be considered to have obtained a legal
settlement in any county in this state in which he or she has continuously
resided and supported himself or herself for twelve consecutive months,
without relief under the provisions of law for the relief of the poor.* * *”

No facts are stated in connection with the present inquiry, calling for the
application of Mr. Turner’s opinion, and I do not wish to be understood as ex-
pressing either concurrence therein or disagreement therewith.

. Very truly yours,
Josepr MCcGHEE,
Attorney-General.

35.
CITY AUDITOR—MAY ACT AS CLERK OF BOARD OF EDUCATION.

This opinion holds that positions of city auditor and clerk of the board of
education in a city school district are not incompatible and may be held by one and
the same person.

CoLuMmsus, Onio, February 14, 1917.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—] have your letter of January 8, 1917, as follows:

“We respectfully request your written opinion upon the following
question : : )
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“May the auditor of a city legally occupy the position of clerk of the
board of education in the school district of that city?”

The rule of common law .incompatibility is stated by the court in the case of
State ex rel. v. Gebert, 12 C. C. (n. s.), page 274, as follows:

“Offices are incompatible when one is subordinate to or in any way a
check upon the other; or when it is physically impossible for one person
to discharge the duties of both.”

After a careful examination of the statutes, I am unable to find anything that
prohibits one person from holding both of these offices, and I am, therefore, of
the opinion, in direct answer to your question, that the city auditor may act as
clerk of the board of education in the school district of the city.

Very truly yours,
Joserr McGHEE,
Attorney-General,

36.

VILLAGE—BOARD OF TRUSTEES OF PUBLIC AFFAIRS—POWERS AND
DUTIES DESCRIBED IN SECTION 4361 G. C. APPLY ONLY TO SAID
BOARD—NOT TO DIRECTOR OF PUBLIC SERVICE.

Section 4361 G. C. refers only to villages and has no application to cities.

The powers and duties of directors of public service in cities are not broad-
ened or affected in any way by section 4361 G. C. Reference to the powers and
duties of directors of public service in said section is made only in a descriptive
way to insure brevity in vesting powers in boards of trustees of public affairs of
villages and of placing duties upon them.

CoLumsus, OHIo, February 14, 1917.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Under date of January 12, 1917, you submit for my opinion the
following request:

“We refer you to section 4361 G. C. as amended 103 O. L. 561, and
would call your attention to the following excerpt from said section:

“‘And all powers and duties relating to water works in any of these
sections shall extend to and include electric light, power and gas plants,
and such other similar public utilities.’

“Question: Does this portion of section 4361, G. C., just quoted, apply
to both cities and villages, or does it apply to villages only?”

Section 4357 G. C. and section 4361 G. C,, as amended 103 O. L. 561, read as
follows: :

“Sec. 4357. In each village in which water works, an electric light
plant, artificial or natural gas plant, or other similar public utility is situated,
or when council orders water works, an electric light plant, natural or ar-
tificial gas plant or other similar public utility, to be constructed, or to be
leased or purchased from any individual, company or corporation, council
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shall establish at such time a board of trustees of-public affairs for the vil-
lage, which shall consist of three members, residents of the village, who
shall be each elected for a term of two years.”

“Sec. 4361. The board of trustees of public affairs shall manage, con-
duct and control the water works, electric light plants, artificial or natural
gas plants, or other similar public utilities, furnish supplies of water, elec-
tricity or gas, collect all water, electrical and gas rents, and appoint neces-
sary officers, employes and agents. The board of trustees of public affairs
may make such by-laws and regulations as it may deem necessary for the
safe, economical and efficient management and protection of such works,
plants and public utilities. Such by-laws and regulations when not repug-
nant to the ordinances, to the constitution or to the laws of the state, shall
have the same validity as ordinances. For the purpose of paying the ex-
penses of conducting and managing such water works, plants and public
utilities, of making necessary additions thereto and extensions thereof, and
of making ‘necessary repairs thereon, such trustees.may assess a water,
light, power, gas or utility rent, of sufficient amount, in such manner as
they deem most equitable, upon all tenements and premises supplied with
water, light, power or gas, and, when such rents are not paid, such trustees
may certify the same over to the auditor of the county in which such vil-
lage is located to be placed on the duplicate and collect as other village
taxes or may collect the same by actions at law in the name of the village.
The board of trustees of public affairs shall have the same powers and per-
form the same duties as are possessed by, and are incumbent upon, the
director of public service as provided in sections 3955, 3959, 3960, 3961,
3964, 3965, 3974, 3981, 4328, 4329, 4330, 4331, 4332, 4333 and 4334 of the
General Code, and all powers and duties relating to water works in any of
these sections shall extend to.and include electric light, power and gas plants
and such other similar public utilities, and such boards shall have such
other duties as may be prescribed by law or ordinance not inconsistent
herewith.”

An examination of the above mentioned sections makes it apparent that the
board of trustees of public affairs described therein refers only to villages, for the
reason that the board is mentioned only in connection with the term “village.”

No difficulty arises in determining the meaning of the first part of the last
sentence of said section 4361 G. C., wherein it is stated that the board of trustees
of public affairs shall have the same powers and perform the same duties as are
possessed by and are incumbent upon the director of public service as provided in
sections 3955, etc., of the General Code. The latter part of said sentence is to the
effect that all powers and duties relating to water works in any of these sections
shall extend to and include electric light, power and gas plants and such other
similar public utilities, and such board shall have such other duties as may be pre-
scribed by law or ordinance not inconsistent herewith.

The question then presents itself, does the statement in said section 4361, that

“all powers and duties relating to water works in any of these sections
shall extend to and include electric light, power and gas plants,” etc,

refer to the powers and duties of said board of trustees of public affairs, to said
director of public service, or both? The proper answer to said question in my
opinion is, that said “powers and duties” refer only to the board of trustees of
public affairs. :
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I am led to this conclusion by the fact that the title of the act amending said
section 4361, in 103 O. L. 561, is as follows:

“An act to amend section 4361 of the General Code, relating to the
powers and duties of the board of trustees of public affairs.”

The title of said act refers only to the powers and duties of boards of trustees
of public affairs and does not make any reference to the powers and duties of
directors of public service who have powers and duties in city governments similar
to those had by said boards in villages.

Article 11, section 16 of the constitution of Ohio provides that:

“* * No bill shall contain more than one subject, which shall be
clearly expressed in its title. * *”

The courts have held that they will look to the title of a bill to determine the
intention and object of the legislature in enacting the law.

Bronson v. Oberlin, 41 O. S. 476.
State ex rel. v. Kinney, 20 O. C. C. 325; 11 O. C. D. 261.

In my opinion, the title of the act amending this section shows clearly that it
was the intention of the legislature to enact a law that would vest powers in and
place duties upon the village board and no other board or official.

Further, the language of said section 4361, wherein reference is made to the
powers and duties of a director of public service and to the sections granting and
fixing same, does not disclose in my opinion any intention to broaden this official’s
powers and duties, but rather a use of these references only in a descriptive way,
to insure brevity in vesting powers in said board and placing duties upon it.

Hence, being convinced that the boards of trustees of public affairs, above
mentioned, refer only to villages, and that the powers granted and duties fixed in
said section 4361 refer only to boards of trustees of public affairs, T am of the
opinion that the portion of said section 4361 quoted by you in your request for
an opinion applies only to villages and has no application to cities. .

Respectfully,
Josern McGHEE,
Attorney-General.

37.

APPROVAL—CONTRACT BETWEEN OHIO BOARD OF ADMINISTRA-
TION AND THE STANDARD PAVING CO. AND BOND SECURING
SAME.

CoLumsus, Onto, February 15, 1917,

The Ohio Board of Administration, Columbus, Ohio.

GENTLEMEN :(—Under date of February 2, 1917, you submitted to this depart-
ment the contract entered into between your board and the Standard Paving Com-
pany of Columbus, Ohio, for the erection and completion of a cottage at the Mas-
sillon state hospital near Massillon, Ohio, together with the bond securing said
contract.

1 have gone over the contract and bond and find the same in compliance with
law.
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I have also received from the auditor of state a certificate to the effect that
there is money available for the purposes of said contract.

I have approved the said contract and two duplicate copies thereof in writing
and have filed the original, together with the bond, in the office of the auditor of
state, and have turned over to Mr. Harry C. Holbrook, your architect, the bal-
ance of the papers submitted. Very truly yours,

Joserr MCGHEE,
Attorney-General.

38.

MUNICIPAL PARK COMMISSION—WHEN AUTHORIZED BY COUNCIL
MAY INSTALL CHRISTMAS TREE IN PLAY GROUNDS-—-HAS NO
AUTHORITY TO PURCHASE GIFTS OR PAY COMPENSATION FOR
EXERCISES IN CONNECTION THEREWITH.

Under sections 4057 and 4058 G. C. a municipal park board or commission, being
properly authoriced by council, may install and decorate and conduct a municipal
Christimas tree in a park or childrew’s play ground. Such authority refers only to
the enjoyment and equipment of parks and children’s play ground property, and
does not sanction the installation of Christmas trees generally and in places not
dedicated to public use for parks or children's play ground purposes; nor does it
permit the purchase and distribution of gifts or the payment of compensation to
persons for services rendered in conducting appropriate exercises in connection with
said tree.

In effect, the authority granted would amount to the right and power to add
to the ornamental features of a park or childrew's play ground, so that same would
be equipped and could be enjoyed in accordance with the spirit and sentiment of the
Christinas season.

Corumsus, Ouio, February 15, 1917.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.

GeNTLEMEN :—Under date of January 8, 1917, you submitted for my opinion
the following proposition:

“Is the expense covering the purchase, decoration, lighting and ex-
pense of conducting a municipal Christmas tree a legal charge against the
municipal funds?

“Is such expense authorized under section 4058 General Code?”

Sections 4057 and 4058 G. C. are as follows:

“Sec. 4057. The board of park commissioners shall have the control
and management of parks, park entrances, parkways, boulevards and con-
necting viaducts and subways, children’s play grounds, public baths and
stations of public comfort located in such parks, of all improvements
thereon and the acquisition, construction, repair and maintenance thereof.
The board shall exercise exclusively all the powers and perform all the
duties, in regard to such property, vested in and imposed upon the director
of public service.”

“Sec. 4058. The board shall have the expenditure of all moneys ap-

- propriated by the city council or received from any other source whatever,
for the purchase, acquisition, improvement, maintenance, equipment or en-
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joyment of all such property, but no liability shall be incurred or expen-
diture made unless the money required therefor is in the treasury to the
credit of the park fund and not appropriated for any other purpose.”

Section 4057 G. C. vests in the board of park commissioners the control and
management of parks and children’s play grounds.

Section 4058 G. C. among other powers authorizes the board to expend money
appropriated by council or received from other sources for the improvement,
equipment or enjoyment of said property mentioned in said section 4057 G. C.;
the authorization being contingent upon the money required therefor being in the
treasury to the credit of the park fund and not appropriated for any other purpose.

The parks and children’s play grounds are established and maintained by pub-
lic agencies for the use of the general public in the way of affording recreation
and serving as ornamental public domain. It would be difficult to establish any
set of rules to govern the exact bounds within which the recreation or ornamental
features of a park or children’s play ground could be limited, as these features are
largely matters of taste and of varying ideas by those in charge.

It is my opinion that the incurring of expense for the installation of a mu-
nicipal Christmas tree in a park or children’s play ground by the park board or
commission, being properly authorized by council and supplied with funds therefor,
would be a rightful exercise of the power to equip or enjoy park or children’s
play ground property.

The authorization as above set forth, however, would extend only to the in-
stalling, decorating and conducting of the Christmas tree proper, and would not be
sufficient to sanction the incurring of expense in the purchase of gifts to be placed
on said tree and distributed therefrom, nor the payment of compensation to per-
sons for special services rendered in conducting appropriate exercises in connec-
tion with said tree.

In other words, the authority granted would refer to decorative features only
and in application would amount to an exercise of the power to add to the orna-
mental features of a park or children’s play ground, so that same would be equipped
and could be enjoyed in accordance with the spirit and sentiment of the Christmas
season.

Further, I am convinced that this authority refers only to the enjoyment and
equipment of parks and children’s play ground property and that these sections
would not authorize the installation of municipal Christmas trees generally and in
places not dedicated to public use for parks or children’s play ground purposes.

It is a well settled principle of law that municipal corporations have only those
powers that are specifically granted by the legislature and the above mentiomed
provisions are the only ones, to my knowledge, that could be construed in any way
to permit the erection of municipal Christmas trees at municipal expense.

Hence, it is my opinion that the expense of the purchase, decoration and
lighting and expense of conducting a municipal Christmas tree, under the law as
it now exists, could be made a legal charge against municipal funds only in the
way above mentioned.

Very truly yours,
JoserH MCGHEE,
Attorney-General.
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39.

TRUSTEES—OHIO STATE AND MIAMI UNIVERSITIES—ABSENCE
FROM MEETINGS NOT ABANDONMENT OF OFFICE—-DOES NOT
CREATE VACANCY.

Mere absence from meetings of the trustees of the Ohio, Ohio State and Miami
universities will not constitute an abandonment of the office so as to produce a va-
cancy,; neither is mere absence a cause for removal under section 13 G. C., or section
6 of the act of 1809,7 O. L. 184. The causes of removal are specifically enumerated
and for them alone can a removal be made, and in the manner provided by law.
Suggestion made that absence be added to the statutory causes for removal.

Corumsus, OHIlo, February 17, 1917.

Hox. James M. Cox, Governor of Ohio, Cblumbus, Ohio.

My Dear GoverNOR:—You have made inquiry of this department concerning the
three educational institutions hereafter mentioned, stating that it has been reported
to you that certain trustees have failed to attend meetings of their respective
boards and that you desire to know:

“First. Would such absence produce a vacancy in the office that could
be filled by appointment under the law?

“Second. If such absence would not constitute a vacancy, would it
constitute a cause for removal?

“Third. What suggestions could be made as to a change of the statutes
that might correct the language used?”

To properly answer the inquiries it would not be amiss to look into the legisla-
tive history of the institutions.

OHIO STATE UNIVERSITY.
Section 7942 G. C. provides:

“The government of the Ohio state university shall be vested in a
board of seven trustees, who shall be appointed by the governor, with the
advice and consent of the senate. One trustee shall be appointed each year
for a term of seven vears from the fourteenth day of May of such year,
and serve until his successor is appointed and qualified. A vacancy in the
office of trustee shall be filled by an appointment to be made in the same
manner as an original appointment, but only for the unexpired term. The
trustees shall not receive compensation for their services, but shall be paid
their reasonable necessary expenses while engaged in the discharge of their
official duties.”

Section 7946 G. C. provides for the meetings of the board.

1 herewith attach references to the acts found in 67 O. L. 20, 74 O. L. 100,
75 O. L. 126. An examination of these acts shows that on March 22, 1870, an act
was passed establishing “The Ohio Agricultural and Mechanical College.” 1In 75
0. L. 126, an act was passed reorganizing and changing the name of The Ohio
Agricultural and Mechanical College to “The Ohio State University.” Sections 2
and 3 of that act have been carried into the General Code as section 7942.
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There is no specific statute providing for the removal of trustees and the ques-
tion of removal of these officers must be found in section 13 of the General Code.
The appointment of the trustees shall be made by the governor, with the advice and
consent of the senate.

THE MIAMI UNIVERSITY.
Section 7939 G. C. provides:

“The government of Miami university shall be vested in twenty-seven
trustees, to be appointed by the governor by and with the advice and con-
sent of the senate. Nine trustees shall be appointed every third year, for
a term of nine years, beginning on the first day of March in the year of
their appointment. Vacancies in the board of trustees shall be filled for
the unexpired term in the same manner.”

I am attaching hereto a legislative history of Miami university, as far as neces-
sary for this opinion, and an examination of it will disclose that the Miami uni-
versity was originally established February 17, 1809, as found in 7 O. L. 184. The
original act, section 6, gave the right to the corporation to suspend and dismiss a
member of the corporation, who by his conduct renders “himself unworthy of the
office, station or place he sustains, or who from age or other infirmity, is rendered
incapable to perform the duties of his office.”

Section 7 of the original act provided that the trustees should have the power
to fill all vacancies which may happen in their board during the recess of the legis-
lature “who shall continue in office until the end of the next session of the legis-
lature,” and that the president should make report thereof to the governor and
enable him to lay the same before the next legislature, which under section 8 should
fill vacancies.

The act itself names the trustees and succeeding acts at different times name
the trustees of this institution. The act of February 10, 1824, found in 22 O. L. 68
amends several acts establishing the Miami university and at section 4 provides for
eighteen trustees to be chosen by the legislature.

On March 7, 1842, as found in 40 O. L. 123, the first section of the act provided :

“Be it enacted, etc., that so much of the act entitled ‘An act to establish
the Miami university,” passed February 17, A. D. 1809, or of any act amend-
atory thereto, which gives authority to the board of trustees to make re-
movals from, or fill vacancies in, their own body, be and the same is hereby
repealed. When any vacancy shall hereafter occur in the said board by
removal from the state, death, or otherwise, it shall be the duty of the
secretary of the board to report such vacancy to the governor of the state,
who shall, thereupon, appoint some suitable person to fill the same, who
shall hold the office until the end of the next succeeding session of the leg-
islature; and it shall be the duty of the governor to report such vacancy to
the legislature, as in case of other offices, and the legislature shall fill the
same for the remainder of the unexpired term, in accordance with the
fourth section of the ‘act further to amend the several acts establishing the
Miami university,” passed February 10, A. D. 1824; provided that the seat
of any member of the board who may absent himself for two vears to-
gether, from the regular meetings of the trustees, may, at the discretion of
the board, be declared vacant, and such vacancy shall be reported to the
governor as other vacancies are.”
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While the matter is not carried into the General Code, section 1, as above
quoted, seems to be the only existing statute referring specifically to the removal
of officers of this corporation. This act takes away from the board of trustees the
authority to make removals and fill vacancies in their own body, yet in the same
section it is provided that “the seat of any member of the board who may absent
himself for two years together, from the regular meetings of the trustees, may,
at the discretion of the board, be declared vacant, and such vacancy shall be re-
ported to the governor as other vacancies are.”

I have not been able to obtain any information as to what the practice has
been since the amendment of 1842, but I am inclined to believe that it has been
treated as if there were no specific statute for the removal of the trustees of Miami
university and in consequence relief as far as this institution would be concerned
would have to be sought under the provisions of section 13 G. C.

Section 13 G. C, provides:

“When not otherwise provided by law, an officer who holds his office
by appointment of the governor with the advice and consent of ‘the senate,
may be removed. from office by the governor with the advice and consent
of the senate, if it be found that such officer is inefficient or derelict in the
discharge of his duties or that he has used his office corruptly. If, in the
recess of the senate, the governor be satisfied that such officer is inefficient
or derelict or corrupt, he may suspend such officer from his office and re-
port the facts to the senate at its next session. If in such report the senate
so advise and consent, such officer shall be removed, but otherwise he shali
be restored to his office.”

This section authorizes the governor, with the advice and consent of the senate,
to remove a trustee of either one of these educational institutions. There is no
question as far as Ohio state university is concerned and there is no other pro-
vision of law which would effectuate a removal, and the present condition of the
statute in relation to Miami university, with the single exception as to absence
from meetings of the board for two years, would provide no other statutory
method of removal, and hence, the manner of removal would have to be found in
the general section 13 G. C, supra.

Since this section makes a finding of inefficiency or dereliction in the discharge
of the duty, or that the office has been used corruptly, the grounds for removal,
under the law, before a trustee of such institution could be removed, it would be
necessary that specific charges under the statute be filed with the governor, that
notice be given to the officer, that a hearing be had and a finding be made of guilty
of the charge preferred. Then, if the senate were in session, a report of such
hearing would have to be made to the senate and no removal could ensue, unless
with the advice and consent of the senate. On the other hand, if the senate were
not in session, and the governor was satisfied that the officer was guilty after a
hearing upon proper charges, after due notice, such officer might be suspended
from office and it would be the further duty of the governor to report all the
facts to the senate at the next session, and if the senate would consent to the gov-
ernor’s report, the officer might then be removed.

Our supreme court in State ex rel. v. Sullivan, 58 O. S. 504, and later in State
ex rel. v. Hoglan et al, 64 O. S. 532, as well as in other cases, has adhered to the
proposition of law settled as far as this state is concerned, that in cases where the
statute fixes the causes for which an officer may be removed, the power of re-
moval cannot be exercised arbitrarily, but only upon complaint and after a hearing
had in which the officer is afforded an opportunity to refute the case made against
him.
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Now, as to these two institutions, I am satisfied that since it would be neces-
sary, under section 13 of the General Code, to find that the officer is “inefficient
or derelict in the discharge of his duties or that he has used his office corruptly”
before an officer could be removed, mere absence from meetings is not a specific
cause for removal, neither would proof of absence alone be sufficient to substan-
tiate either one of the above named charges, which are grounds for removal. There
would have to be something more than mere absence—a failure partial or total in
the performance of some duty—in fine, evidence that would conclusively show that
the officer was either inefficient, or derelict, in the discharge of his duties, or that
he had used his office corruptly. Of course, if continued absence, or wilful ab-
sence were made a ground of removal by the statute, then proof of that fact would
be sufficient.

OHIO UNIVERSITY.

The position of Ohio university is somewhat different from the two institutions
heretofore spoken of. I have attached hereto some legislative history pertaining
to this university, from which it will be seen that the act establishing the university
in the town of Athens in 1804 by the name and style of the “Ohio university” is
found in 2 Q. L. 193, etc. . This is the recognized charter of that institution. There
was a prior act found in 2 Laws of Northwest Territory at page 161 which estab-
lish at the same place “The American Western University.”

What became of the last named corporation, whether it was ever organized
or not, does not appear as far as the state legislature is concerned. It seems to
have been dissolved by the act creating the Ohio university, which act invested the
Ohio university with all the powers and privileges of the American western uni-
versity, for the act of 1804 as a matter of law empowered the obligations of the
contract giving the American western university corporate powers. This last
named act might be unconstitutional, unless the trustees of the American western
university assented to the act of 1804. Since the trustees of the two institutions
were practically the same persons, it may be well argued that there was such assent.

Section 2 of the act of 1804 provides:

“That there shall be and forever remain in the said university, a body
politic and corporate, by the name and style of ‘The president and trustees
of the Ohio university; which body politic and corporate shall consist of
the governor of the state (for the time being), the president, and not more
than fifteen nor less than ten trustees, to be appointed as hereinafter is
provided.”

Section 6 of the act provides:

“That the said corporation shall have power and authority to suspend
or remove the president or any member of the said corporation, who shall,
by his misconduct, render himself unworthy of the office, station or place
he sustains, or who, from age or other infirmity, is rendered incapable to
perform the duties of his office; and the said corporation shall have power
and authority to suspend or remove from the university, any professor,
instructor or resident student, or servant, whenever the corporation shall
deem it expedient for the interest and honor of the university.”

Prior to the adoption of the constitution of 1851, the trustees of the Ohio
university were appointed by resolution of the general assembly, but since then
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they have been appointed by the governor by and with the consent of the senate,
by virtue of sections 2 and 3 of article VII of the constitution.

Section 2 provides:

“The directors of the penitentiary shall be appointed or elected in such
manner as the general assembly may direct; and the trustees of the benev-
olent, and other state institutions, now elected by the general assembly,
and of such other state institutions, as may be hereafter created, shall be
appointed by the governor, by and with the advice and consent of the
senate; and upon all nominations made by the governor, the question shall
be taken by yeas and nays, and entered upon the journals of the senate.”

Section 3 provides:

“The governor shall have power to fill all vacancies that may occur in
the offices aforesaid, until the next session of the general assembly, and,
until a successor to his appointee shall be confirmed and qualified.”

The term of these trustees is for life or until they resign, or are removed by
the board.of trustees for misconduct, for such causes as are set forth in section
6, supra. The legislature at different times has passed acts authorizing an increase
in the number of trustees of colleges and universities, and changing the number
of trustees as provided for originally in the act of 1804.

In 7 Ohio Reports 82, will be found the case of State ex rel. Jacob Linley v.
Thomas Bryce, the syllabus of the case reading as follows:

“A trustee of the Ohio university cannot be regarded as having vacated
his place, if he has not resigned, unless there is a judicial decision that such
vacation has taken place. A legislative appointment of a successor, without
such resignation or adjudication, confers no legal right upon the person
appointed.”

From the facts stated in the above case, Linley was appointed trustee of the
Ohio university in 1805, at which time he resided in Athens, Ohio, and regularly
performed his duties on the board until 1828, He then removed to the neighbor-
hood of Cincinnati, having care of a church on Walnut Hills. In 1829, he re-
moved to the flats of Grave Creek in Virginia, one hundred and twenty miles east
of Athens. Later he removed to Washington county in Pennsylvania, where he
was residing on January 11, 1832, Between the time of his removal from Athens
in 1828, and January 11, 1832, he appears to have been present at but one meeting
of the board in 1830, when he transacted business with them without objection.
This being prior to 1851, the original act providing for appointments of trustees
by the general assembly was in force and in 30 O. L. 326 is found a resolution
that Thomas Bryce was “appointed a trustee of the Ohio university to fill the
vacancy occasioned by Jacob Linley having removed out of the state.”

Judge Lane, at page 83, says:

“Tt is conceded that the legislature have no power of appointment, ex-
cept in the event of ‘a vacancy. Unless, therefore, the noh-residence or
non-attendance of Linley renders his office vacant, the appointment of
Bryce is not good. ’ :
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“It is well settled that neither a neglect to exercise corporate powers,
nor even an abuse of them, ipso facto, works a forfeiture of the fran-
chise; that the corporation subsists until the forfeiture be ascertained and
declared by a competent tribunal, in a judicial proceeding instituted for
that purpose against it by government. 2 Burr. 869; 5 Mass. 230; 16 Mass.
94; 7 Pick. 344; 2 Term 515; 9 Cranch 51; 6 Cowen 23; 5 Johns. 380; 16
Serg. & R. 140; 1 Blackf. 267. It is equally well settled that no member
of a corporation shall be disfranchised, no officer removed, without the
agency of a tribunal competent to investigate the cause and pronounce the
sentence of the loss of right. The office is not vacant by neglect or abuse,
it requires an act done, or the exercise of power, to work the forfeiture and
determine the title to the office. 2 Black. 156; 4 Kent’s Com. 127; for it is
the forfeiture of a vested right for the breach of a condition in law.
Where the charter prescribes the terms under which the power of a motion
is to be exercised, they must be pursued; where the organic law is silent,
the corporation itself possesses the inherent power to ascertain and declare
the forfeiture either of franchise or office. 2 Kent's Com. 297; 1 Burr, 517;
2 Binn. 441 ; 4 Binn. 448; 5 Binn. 486; Angell and Ames on Corp. 237.

“This proceeding is essentially adversary in its character. The justice
of the common law permits no investigation of facts which may be fol-
lowed by the loss of a right, or by the infliction of a penalty, to be con-
ducted ex parte. It is essential to its validity that the party should be duly
summoned. 4 Black. Com. 282; 1 East 638; 6 Conn. 542; 2 Serg. & R. 141;
1 Burr. 540; Doug. 174.

“In the present case, if the relator had forfeited his office by neglecting
his duties, it was necessary that the corporation, after reasonable notice
to him and an opportunity for hearing; should investigate the facts, and
determine his title to the office by sentence, and thus create the vacancy.
Until this was done, the relator was entitled to his seat, and the contingency
had not happened in which the legislature could lawfully appoint a trustee.

“As no statutory provision has prescribed a rule of proceeding in cases
of quo warranto, the forms of proceeding are as at common law. As this
application is made by the prosecuting attorney of the county, and the de-
fense sets up a title to the office without objection to the authority for
prosecuting, the court have adjudicated no other questions.”

In the case of State v. Trustees of the Vincennes University, 5 Ind. 89, the
court held that removal from the state by a trustee of the university or failure to
attend three successive meetings, will not of itself vacate the office. In this case
the charter of the university provided that willful absence constituted a ground of
removal and the court at page 81 said that failure to hold meetings, or that failure
of particular members to attend for three successive meetings would not, per se,
vacate their seats, in fact, that their removal from the state would not vacate
their seats; while these acts would be grounds on which the remaining trustees
might vacate the seats of such absent members, by electing others in their places.
The court further said:

“Indeed, simple absence for three meetings was not, by the charter, a
ground for vacating the seat of a member. It was willful absence that
constituted such ground, and this would present a question to be tried on
an attempt by the remaining trustees to insist on a vacancy for such cause.”

It is my opinion, therefore, that mere absence from meetings, either for the
Ohio State and Miami universities for which the causes are practically iden-
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tical, or for the Ohio university, the causes for removal being as stated supra in
section 6 of the act of 1804, would not be sufficient of itself to constitute a cause
for removal. So, where an attempted removal was by the governor in the one
case, or the board of trustees of the Ohio university in the other, the settled law
of Ohio is that prior to any finding, charges would have to be filed with the officer
or the board authorized to hear the same, due notice would have to be given the
officer charged, a hearing had, and a determination or finding made before the
appointing power could exercise the right of removal.

Conditions as above stated, apply to mere absence, and it might be well to
further consider where and how an officer can abandon his office and thus create
a vacancy. In determining whether there has been an abandonment, the primary
object is the intention of the officer, for ordinarily there can be no abandonment
by him without an intention, actual or imputed, so to abandon. This intention is
a question of fact, to be determined as any other fact, and may be inferred from
his acts, his conduct or his statements. Such a relinquishment, however, which
ipso facto vacates the office, is not to be confounded with non-user or neglect of
duty. The former vacates the office, the latter constitutes a ground for proceeding
in the proper forum against the ofhcer, but it does not of itself produce a va-
cancy in the office without a judicial determination or finding to that effect by the
officer or board authorized to try the cause.

It is said by Justice Marshall, in Page v. Hardin, 47 Ky. (8 P. Mon.) 648:

“A right may be forfeited or lost by neglect or misconduct, though the
party has continually asserted or claimed it. Its vacation by abandonment,
implies a voluntary and intentional rejection, disclaimer or surrender of it
by the party to whom it pertains. An office may be forfeited by non-user
or by official misconduct or misbehavior. A partial neglect to perform cer-
tain duties of an office, may amount to misbehavior, and as such, be cause
for forfeiture. But no partial neglect or non-user can, in itself, be sufficient
evidence of abandonment—which implies a mental renunciation of the office.
And if abandonment may be inferred conclusively from non-user or neglect
of duties, so as to amount, in itself, to an absolute vacation without express
renunciation of the office once lawfully held by the party, it can only be
when the non-user or neglect is not only total or complete, but of such
continuance, or under circumstances so clearly indicating absolute relin-
quishment, as to preclude all future question of the facts.”

My conclusion on this question is that mere absence from meetings by the of-
ficers of the institutions above named would not constitute an abandonment of the
office so as to produce a vacancy. So far as Miami university is concerned, this
is evidenced by the provisions in the act of 1842 which specified that even an ab-
sence for two years would not necessarily create a vacancy and it would be up to
the board at their discretion, which would imply a finding, to make such declaration.

It strikes me that the only safe method to be followed would be in the case of
Ohio state university and Miami university to either, by amendment to sections
7939 and 7942 G. C. make provision that absence without cause from the regular or
special meetings of the board of trustees of the respective institutions for two or
more such consecutive meetings shall constitute dereliction in the discharge of the
duties of such trustee within the meaning of section 13 of the General Code, and
to repeal section 6 of the act of 1804 of the Ohio university, which empowers the
corporation to suspend or remove its members, thus giving the right of removal
to the governor under section 13 G. C. since then there would be no other pro-
vision of law for such removal, or, to amend section 13 G. C. in such a manner
as to provide that whenever a member of the board of trustees of the said educa-
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tional or benevolent institutions or universities which receive state aid, who holds
his office by appointment of the governor on the advice and consent of the senate,
absents himself without cause from the regular or special meetings of such board
of commissioners or trustees for two such consecutive meetings, such absence shall
constitute dereliction in the discharge of the duties of such member.

There is a further observance to be made concerning the Ohio university and
the possible right to amend or repeal section 6 of the act of 1804. Under the rule
in the Dartmouth college case, the right of the legislature to change the corporate
franchise granted in 1804, might be seriously questioned. I would further recom-
mend that since the change in any event could be made with the consent or assent
of the trustees of Ohio university, that as an inducement to such assent, some sort
of an act be passed requiring as a condition precedent for the receipt of state aid
of any incorporated educational institution, that such corporation should first file
with the officer authorized to pay the trustees any levy for state aid, a certified
copy of a resolution properly passed by the board of trustees of such corporation,
assenting to the change or changes above mentioned.

The Ohio university occupies an anomalous position and there is always’ the
question that it is not a state institution under section 2 of article VII of the con-
stitution, although ever since the adoption of the 1851 constitution the trustees
have been appointed and all the trustees now serving were appointed under the
provisions of said section 2. ’

The state of Ohio, as trustee, accepted a land grant made by the act or resolu-
tion of congress of 1787 for the sale of a large tract of land in Ohio “to the
Ohio company” wherein it was provided that:

“Not more than two complete townships to be given perpetually for the
purposes of an university, to be laid off by the purchaser or purchasers as
near the center as may be, so that the same shall be of good land to be
applied to the intended object by the legislature of Ohio.”

The state placed the immediate care and supervision over the lands granied as
aforesaid as well as the affairs of the university in the hands of certain agents of
the state in its behalf appointed by the legislature and denominated the “president
and trustees of the Ohio university.”

There is no duty devolving upon the state to grant further and additional sums
to this university, but an entering wedge was secured in 1875, 72 O. L. 84, when
an act refunding certain funds was passed by the general assembly. Tt was not
until 1896, 92 O. L. 40, that the levy of an annual tax for this institution was passed
in what was known as “the Sleeper bill.” This is followed by an act in 95 O. L. 45,
establishing a normal school there, and later acts of April 2, 1906, 98 O. L. 309,
which determined the policy of the state towards the Ohio and other named uni-
versities, and fixed the state taxes to be thereafter levied for their support.

Inasmuch as this policy is firmly established and each succeeding legislature
has contributed to these institutions, I hardly think the trustees would fail to with-
stand inducement offered for their assent to such a change in the corporate fran-
chise as will place beyond question the appointment of the trustees in the hands of.
the governor under sections 2 and 3 of article VII of the constitution and give him
the right to make removals under section 13 of the General Code.

Miami university, likewise, is not owned and operated by the state, but the
legislature in 1869 passed an act authorizing the governor to make the appointments
of the trustees and this has been acceded to ever since and no question has ever
been raised as to the legislature’s right to make this change. It might be observed

3—Vol. I—A. G.
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that the original act establishing Miami university in section 15 reserved the right
to the legislature to alter the provisions of that charter, which right does not ap-
pear to have been reserved in the incorporation of Ohio university.
Trusting that this fully answers your inquiry, I am,
Very truly yours,
JoserH MCGHEE,
Attorney-General.

40.

INDUSTRIAL COMMISSION—UTILITIES COMMISSION—ACTS CRE-
ATING SAME ARE CONSTITUTIONAL UNDER SECTION 16,
ARTICLE 11.

1. The act creating the public utilities commission of Ohio is not unconsti-
tutional under and by virtue of section 16 of Article 11 of the Constitution. The
_conditions of said section of the Constitution are fully metin said act. The sections
amended or changed are repealed. The act nowhere refers to sections that are re-
pealed. The act is not in the least dependent upon repealed sections for its force
and vitality, but it is one full, complete, rounded out act, embodying within itselfl
everything that is necessary to give it force and wvitality.

2. The act creating the industrial commission of Ohio is not unconstitutional
under and by virtue of said section of the Constitution. This for the same reasons
as set out tn reference to the act creating the public utilities commission; and for
the further .reason that said act specifically provides that the powers and duties
conferred on said industrial commission are such as are conferred by law. Not
conferred by repealed statutes, but by living, vital statutes.

3. There is no aim or intention to find or decide in this opinion as to what
extent or in what respects the Parrett-Whittemore law is unconstitutional under
and by virtue of the recent decision of the supreme court.

Corumsus, Onio, February 17, 1917.

Hon. James M. CoX, Governor of Ohio, Columbus, Ohio.

Dear Sik:—Your communication of January 20, 1917, in which you make
inquiry as to the constitutionality of the acts creating the public utilities commission
and the industrial commission, was received. - The communication reads as follows:

“One of the grounds upon which the Parrett-Whittemore law was
held to be unconstitutional, was that in its construction certain vitals were
carried into it from the Warnes law, by reference to sections from the
Warnes law, and then, in the concluding part of the Parrett-Whittemore
law, the Warnes law was repealed, embodying the sections that were to
be a part of the Parrett-Whittemore law.”

Your inquiry refers to the industrial commission law and the public utilities
commission law, and is as to whether these two laws might possibly be uncon-
stitutional for the same reasons as set out in the recent opinion of our supreme
court, for which the Parrett-Whittemore law was declared unconstitutional.

I will first notice your inquiry as to the act creating the public utilities com-
mission. Let us first consider just what the supreme court decided in the case of
The State of Ohio ex rel. Willis R. Godfrey, a Taxpayer, v. P. C. O’Brien, Treas-
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urer, et al, wherein the court held the Parrett-Whittemore law to be unconsti-
tutional, and why said court so decided. )

In so far as your inquiry is concerned, the criticism of the court was aimed at
section 3 and section 17 of said act (106 O. L. 246).

Section 3 of said act is as follows:

“Section 3. Whenever any person, company, firm, partnership, asso-
ciation or corporation was by any existing provision of any law repealed
by this act required to return property to the district assessor for taxation,
the same shall be returned to the county auditor; and whenever the district
assessor was by any provision of any such law charged with any duty or
vested with any powers in making up the original tax list, or in listing
and valuing any property which has been omitted from the tax list, or in
correcting any returns or statements of property for taxation, either with
respect to its valuation or amount, such duty shall devolve upon and be
performed by the county auditor and such power shall vest in him and be
exercised by him.”

Section 17 of said act is as follows:

“Section 17. At the regular election to be held in November, 1915,
and biennially thereafter, assessors shall be elected in the manner provided
by law for the election of ward, district, city, village and township officers
as follows: In municipal corporations divided into wards, one assessor
shall be elected in each ward; in villages one assessor shall be elected; in
cities not divided into wards, the board of deputy state supervisors of
elections or the board of deputy state supervisors and inspectors of elec-
tions, as the case may be, shall, acting in conjunction with the county audi-
tor, within ten days after this act shall become effective, divide such cities
or such part or parts thereof as may be located in their county, into such
number of assessment districts as in the judgment of the county auditor
may be necessary in order to provide for the assessment of all the property
therein; a division so fixed shall remain in effect for a period of four
years, at the expiration of which and quadrennially thereafter a like di-
vision shall be made in the same manner and by the same authority. One
assessor shall, at the time specified in this section, be elected in each assess-
ment district so created; provided, however, that nothing therein shall be
so construed as to require a division of any municipal corporation or part
thereof into assessment districts when, in the judgment of the county audi-
tor, such division is not necessary, in which event one assessor shall be
elected in the entire municipal corporation or in that part thereof which
may be located in one county as the case may be; in townships not having
a municipal corporation therein, one assessor shall be elected in such town-
ship; in townships composed in part of a municipal corporation, one as-
sessor shall be elected in the territory outside such municipal corporation.
An assessor shall be a citizen possessing the qualifications of an elector
of such ward, district, city, village or township. Such assessor shall take
and hold his office for the term of two years from and after the first day
of January following his election. Upon the election and qualification of
such assessor, the right of the deputy assessor, theretofore appointed
under any provision of law to exercise any powers or perform any duties
as such deputy assessor shall cease and determine, and he shall turn over
to the person so elected and qualified, all the books, records, papers and
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furniture of said office. Such elected assessor shall be the successor of
said appointed officer, with full power to take up, carry on and complete
any and all of the unfinished business thereof, and he shall perform all
the duties, exercise all the powers and be subject to all the liabilities and
penalties devolved, conferred or imposed by law upon the deputy assessor
so appointed.”

The court held that these two sections were not in harmony with section 16
of article II of the Constitution, which reads as follows:

“No bill shall contain more than one subject, which shall be clearly
expressed in the title. And no law shall be revived or amended, unless the
new act contains the entire act revived or the section or sections amended,
and the section or sections so amended shall be repealed.”

The court held in the syllabus as follows:

ok * * * * * * * * *

“6. The provisions of section 16 of article II of the Constitution of
Ohio, providing that no law shall be revived or amended unless the new
act contains the entire act revived, or the section or sections amended, is
mandatory. The inclusion by reference, of the provisions of a repealed
statute is in violation of this provision of the constitution of Ohio, and void.

“7. The statute defining the duties, powers, liabilities and penalties
imposed upon deputy assessors being repealed, the provisions of section
17 of the act of the general assembly of Ohio, passed May 7, 1915 (106 O.
L. 246), that the elected assessor ‘shall perform all the duties, exercise all
the powers and be subject to all the liabilities and penalties devolved, con-
ferred or imposed by law upon the deputy assessor so appointed,” is un-

constitutional and void.
ok * * * * * * * * #7

And in the opinion the court says:

“Section 3 of this act provides that the duties imposed upon the district
assessor, ‘by any existing provision of any law repealed by this act
* * * shall devolve upon and be performed by the county auditor.

ook * * * * * * * * *

“While it was held by this court in the case of Lehman v. McBride,
15 Ohio St. 571, that the clause in section 16 of article II which provides
that, ‘the section or sections so amended shall be repealed,’ is directory
only to the general assembly, and was not intended to abrogate the long
established rule as to repeals by implication; yet it is clear that this court
entertained a different view as to the other provisions in the same section
of the-constitution.

“In the opinion in that case (page 603), it is said that the purpose of
this constitutional provision is to make ‘all acts when amended intelligible
without the examination of the statute as it stood prior to the amendment.
It requires every section intended to supersede a former one to be fully set
out. No amendments are to be made by directing specified words or clauses
to be stricken from or inserted in the section of a prior statute which may
be referred to, but the new act must contain the section as amended.

“Aside from this positive declaration of this court in the case of Leh-
man v. McBride, supra, it is clear that this provision of the constitution
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requiring each new act to contain the entire act as revived, or the section
or sections amended, is mandatory; otherwise repealed sections must be
given the same force and effect as if they were not in fact repealed.

“The repeal of a statute is the end of that statute. To all intents and
purposes it is the same as if it had never existed. A reference in a legis-
lative act to a repealed law, as supplementary or explanatory of the new
act, is an absurdity, prohibited by this provision of the constitution.

“Any other course would lead to endless confusion and uncertainty,
and prevent an intelligent administration of the statutory law of this state,
The fact that a statute is recently repealed, or repealed by the same act
which refers to it, is no argument in favor of such loose legislation, If
that can be done, then reference can be made to a statute repealed half a
century ago, or, the new section might remain unrepealed for the next
half century. In either case it would require that all repealed statutes be
carried into each edition of the General Code published, otherwise there
would be no means available to determine the scope, intent and purpose
of the act which incorporates by reference a part of the provisions of the
repealed law. This, of course, would be wholly impracticable, if not im-
possible.”

From the law as laid down in the syllabus and from the opinion of the
court, it is plainly evident that the part of the Parrett-Whittemore act which the
court criticised, was that part in which the said dct referred to sections of the
former act and then repealed said sections. :

In considering the decision of the court as to the unconstitutionality of the
Parrett-Whittemore law, it must be noted that the Parrett-Whittemore law is
one whole and complete scheme of taxation, and was enacted to take the place of
the Warnes law (103 O. L. 786), and it repealed the entire Warnes law in repealing
sections 5579 to 5624-20 both inclusive, but at the same time that the Parrett-
Whittemore law repealed every provision and every section of the Warnes law,
it provided in section 3 that the county auditor shall perform the duties of the
district assessor, which duties were set forth nowhere but in the law repealed.

Further, section 17 of the Parrett-Whittemore act provided that—

“Such elected assessor shall be the successor of said appointed officer, with
full power to take up, carry on and complete any and all of the unfinished
business thereof, and he shall perform all the duties, exercise all the
powers and be subject to all the liabilities and penalties devolved, conferred
or imposed by law upon the deputy assessor so appointed.”

It was the Warnes law which provided for the appointment of deputy assessors
and conferred upon them their duties. Thus, the Parrett-Whittemore law, at the
same time that it conferred upon the elected assessor the duties then and thereto-
fore devolving upon the appointed deputy assessor, repealed the whole law in
which the duties of the appointed deputy assessor were set forth.

In considering the recent decision of our supreme court, it is very clear that
this is the foundation and whole ground work of its decision.

Now, the question is as to whether the act creating the public utilities com-
mission is unconstitutional by virtue of this same provision of the constitution.
First, let us notice a few things in general as to this act.

The act creating the public utilities commission amended the act creating the
public service commission and conferred further duties and powers upon the public
utilities commission. The title to the public utilities commission act, as found on
page 804 of 103 O. L, is as follows:
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“AN ACT

to create the public utilities commission of Ohio, to prescribe its organiza-
tion, its powers and its duties, and to repeal sections 487 to 499, inclusive,
sections 543 to 551 inclusive, sections 614, 614-24, 614-25, 614-26, 614-69,
614-70, 614-80, 614-81 and 614-83 of the General Code.”

In other words, it created the public utilities commission to take the place of
the public service commission, provided for its organization, prescribed its duties
and repealed certain sections of the public service commission act.

The act creating the public service commission is found in 102 O. L. 549, the
title of which reads as follows:

“AN ACT

“Changing the name of the railroad commission of Ohio, to that of the
Public Service Commission of Ohio, defining the powers and duties of the
latter commission with respect to public utilities, and to amend sections
501, 502 and 606 of the General Code.”

This act created the public service commission to take the place of the railroad
commission and prescribed the duties of the public service commission and repealed
certain sections.

Section 614-1 of the General Code, which is a_part of the act creating the
public service commission, is as follows:

“The railroad commission of Ohio shall hereafter be known as the
Public Service Commission of Ohio. In addition to the powers, duties and
jurisdiction conferred and imposed upon said commission by chapter one,
division two, title three, part first, of the General Code, and the acts man-
datory or supplementary thereto, the public service commission of Ohio
shall have and exercise the powers, duties and jurisdiction provided for in
this act.”

The act creating the railroad commission and prescribing its duties is found
in 98 O. L. 342, the title of which is as follows:

“AN ACT

“To regulate railroads and other common carriers in this state, create a
board of railroad commissioners, prevent the imposition of unreasonable
rates, prevent unjust discriminations and insure an adequate railway
service.”

It will be noticed that each one of these acts is full and complete within
itself. The act creating the railroad commission was one entire, complete act.
The act amending the railroad commission act and creating the public service
commission to take the place of the railroad commission provided that the public
service commission should perform all the duties and have all the powers of the
railroad commission, and in addition thereto such powers and duties enumerated
in the act itself. :

The act amending the public service commission act and creating the public
utilities commission to take the place of the public service commission, provides
that the public utilities commission shall succeed to all the rights, powers and
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authority heretofore exercised by the public service commission, and in addition
gives the public utilities commission further rights, powers and authority enumerated
in the act itself.

Section 20 of the act, which is section 499-7 of the General Code, reads as
follows:

“Section 499-7. The public utilities commission shall succeed to and
be possessed of the rights, authority and powers now exercised by the
public service commission of Ohio and perform all the duties now imposed
upon the public service commission of Ohio, and said powers and authority
shall be exercised and enforced, and said duties performed in the manner
now provided by law for the said public service commission. Said public
service commission of Ohio shall on and after the time when this act shall
take effect have no further legal existence, and the public utilities com-
mission is hereby authorized and directed to assume and continue as suc-
cessor of said public service commission of Ohio. Wherever in the General
Code the terms railroad commission or public service commission occur,
the term public utilities commission shall be substituted therefor.”

And this section is the only section of the act which has any similarity to
sections 3 and 17 of the Parrett-Whittemore act, and is the only section of the act
which could be open to the same criticism as sections 3 and 17 of the Parrett-
Whittemore law.

But section 20 does not contain the provisions which drew the ﬁre of the
supreme court in its recent decision and because of which the supreme court de-
clared the act unconstitutional. Section 20 does not refer to repealed statutes.
It refers to no statutes that are not in full force and effect. It does not even
refer to anything outside the very act which was amended by the act creating
the public utilities commission, and of which section 20 is a part. It does not
pretend to do anything other than to place the powers, duties and authority hereto-
fore devolving upon the public service commission, upon the public utilities com-
mission. So there is no similarity whatever between the provisions of section 20
of the public utilities commission act and sections 3 and 17 of the act declared
unconstitutional by the supreme court.

But let us go further and consider the public utilities commission act in the
light of section 16 of article II of the Constitution, and independent of the late
decision of the supreme court. Said section 16 reads in part as follows:

“And no law shall be revived or amended unless the new act contains
the entire act revived, or the section or sections amended, and the section
or sections so amended shall be repealed.”

The act creating the public utilities commission comes clearly within the above
constitutional provision. The act does not revive a repealed act. It amends a
living act. .

Now, what does the constitution require when this is done? Simply, that
the new act contain the section or sections amended, and secondarily that the
section or sections so amended shall be repealed. These conditions are fully and
completely complied with. The sections of the new act which modify sections of
the old act aws all set out. The sections amended or changed are repealed. The
sections repealed, namely, sections 487 to 499 inclusive, 543 to 551 inclusive, 614,
614-24, 614-25, 614-26, 614-69, 614-70, 614-80, 614-81 and 614-83 of the General
Code do not contain any matter which is not provided for in the new act. The
new act nowhere refers to the sections repealed. Neither is it in the least de-
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pendent upon the repealed sections for its force and vitality. The new act simply
transfers the duties of the old public service commission to the public utilities
commission, and gives the latter commission further duties. The act as amended
is one full, complete, rounded-out act, embodying in itself everything that is
necessary to give it force and vitality. ’ )

Hence, it is my opinion that the act amending the public service commission
act and creating the public utilities commission to take the place of the public
service commission, and prescribing its duties, is clearly constitutional in the light
of section 16 of article II of the Constitution.

Your second query goes to the question of the constitutionality of the act
creating the industrial commission of Ohio, which act is found in 103 O. L. 95.
The title of said act is as follows:

“AN ACT

“Creating the industrial commission of Ohio, superseding the state liability
board of awards, abolishing the departments of commissioner of labor
statistics, chief inspector of mines, chief inspector of workshops and
factories, chief examiner of steam engineers, board of boilers rules and
state board of arbitration and conciliation, merging certain powers and
duties of said departments in and transferring certain powers and duties
of said departments to said industrial commission of Ohio, and granting
such commission certain other powers, and repealing sections 872, 873, 874,
876, 877, 878, 879, 880, 881, 883, 884, 897, 898, 900, 902, 903, 908, 979, 981,
083, 984, 986, 987, 988, 993, 1001, 1028-4, 1038, 1039, 1042, 1043, 1044, 1046,
1058, 1058-6, 1058-9, 1058-13, 1058-14, 1058-15, 1058-27, 1059, 1060, 1061,
1062, 1078 of the General Code.”

It will be noted in the title that this act creates the industrial commission to
supersede the state liability board of awards and abolishes a number of depart-
ments theretofore existing in the state, and grants to the industrial commission
additional powers and repeals certain sections of the General Code.

A careful consideration of the sections repealed by this act will convince
one that this is all that was contemplated by the act. The sections providing for
the duties of the boards and departments abolished are not repealed excepting in
a few minor points. The sections repealed simply refer to the appointment of
the members of the different departments, their organization, their bonds and their
reports, leaving in the statutes the sections which refer to the duties of these
different departments and boards which the act abolishes, and then confers upon
the industrial commission these same duties and powers.

Very much thé same line of reasoning applies to the consideration of the
constitutionality of this act as was used in considering the constitutionality of the
act creating the public utilities commission. There are three sections, and only
three, in the act creating the industrial commission, which must be considered.
The first is section 11 of said act, which is section 871-11 of the General Code.
This section reads as follows:

“Section 871-11. On and after the first day of September, 1913, the
following departments of the state of Ohio, to wit: Commissioner of labor sta-
tistics, chief inspector of mines, chief inspector of worksheps and factories,
chief examiner of steam engineers, board of boiler rules, and the state board
of arbitration and conciliation, shall have no further legal existence, except
that the heads of the said departments, and said boards, shall within ten
days after the said date submit to the governor their reports of their
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respective departments for the portion of the year 1913 during which they
were in existence, and on and after the first day of September, 1913, the
industrial commission of Ohio shall have all the powers and enter upon the
performance of all the duties conferred by law upon the said departments.”

Section 24 of this act is very similar to section 11, this being section 871-24
G. C, and reads as follows:

“Section 871-24. All duties, liabilities, authority, powers and privileges
conferred and imposed by law upon the commissioner of labor statistics,
special agents for the commissioner of labor statistics, chief inspector of
mines, district inspectors of mines, chief inspector of workshops and fac-
tories, first assistant chief inspector of workshops and factories, second
assistant chief inspector of workshops and factories, district inspectors of
workshops and factories, chief examiner of steam engineers, assistant
chief examiner of steam engineers, district examiners of steam engineers,
the board of boiler rules, head of the department of the board of boiler
rules and chief inspector of steam boilers, assistant chief inspector of
steam boilers, general inspectors of steam boilers, special inspector of steam
boilers, state board of arbitration and conciliation, are hereby imposed upon
the industrial commission of Ohio and its deputies on and after the first
day of September, 1913.

“All laws relating to the commissioner of labor statistics, special
agents of the commissioner of labor statistics, chief inspector of mines, -
district inspectors of mines, chief inspector of workshops and factories,
first assistant chief inspector of workshops and factories, second assistant
chief inspector of workshops and factories, district inspectors of work-
shops and factories, chief examiner of steam engineers, assistant chief
examiner of steam engineers, district examiners of steam engineers, the
board of boiler rules, head of the department of the board of boiler rules
and chief inspector of steam boilers, assistant chief inspector of steam
boilers, general inspectors of steam boilers, special inspectors of steam
boilers, state board of arbitration and conciliation, on and after the first
day of September, 1913, shall apply to, relate and refer to the industrial
commission of Ohio, and its deputies. Qualifications prescribed by law for
said officers and their assistants and employes shall be held to apply,
wherever applicable, to the qualifications of the deputies of the commission
assigned to the performance of the duties now cast upon such officers,
assistants and employes.”

t

These sections do not provide that the industrial commission shall perform
duties and exercise powers set out in certain sections repealed by the act, as did
sections 3 and 17 of the Parrett-Whittemore law. These sections simply provide
that the industrial commission is to perform the duties and exercise the powers
which theretofore had been performed and exercised by the boards and depart-
ments abolished, and the legislature was careful to make this clear in the wording
of these sections.

Section 11 of the act under consideration provides that:

“On and after the first day of September, 1913, the industrial com-
mission of Ohio shall have all the powers and enter upon the performance
of all the duties conferred by law upon the said departments.”



74 OPINIONS

Section 24 provides that “all duties, liabilities, authority, powers and privileges
conferred and imposed by law upon” the various boards and departments abolished,
“are hereby imposed upon the industrial commission of Ohio and its deputies, on
and after the first day of September, 1913.”

Now, the language used in these sections is just the reverse of the language
used in sections 3 and 17 of the Parrett-Whittemore law. Under no view that
could be taken of sections 11 and 24 could it be held that repealed statutes confer
powers and duties by law. The only duties and powers to be performed by the
industrial commission are those duties and powers conferred upon the departments
mentioned in sections 11 and 24, as found in living, vital statutes.

We must also note section 12 of the act under consideration. This section was
amended at the same session of the legislature in which the original law creating
the industrial commission was enacted. As amended, it is found in 103 O. L. 656
and reads as follows:

“Section 12. The industrial commission shall supersede and perform
all of the duties of the state liability board of awards, provided in and by
the act of the general assembly of the state of Ohio passed the thirty-first
day of May, 1911 (102 O. L. 524), entitled, ‘An act to create a state insur-
ance fund for the benefit of injured and the dependents of killed employes
and to providé for the administration of such fund by a state liability
board of awards,” and all amendments to said act, and by the act of the
general assembly passed February 26, 1913, approved March 14, 1913, and
filed in the office of the secretary of state March 17, 1913, entitled ‘An act
to further define the powers, duties and jurisdiction of the state liability
board of awards with reference to the collection, maintenance and disburse-
ment of the state insurance fund for the benefit of injured, and the de-
pendents of killed employes and requiring contribution thereto by em-
ployers, and to repeal sections 1465-42, 1465-43, 1465-45, 1465-46, 1465-53,
1465-54, 1465-55, 1465-56, 1465-57, 1465-58, 1465-59, 1465-60, 1465-61, 1465-62,
1465-63, 1465-64, 1465-65, 1465-66, 1465-67, 1465-68, 1465-69, 1465-70, 1465-71,
1465-72, 1465-73, 1465-74, 1465-75, 1465-76, 1465-77, 1465-78, 1465-79 of the
General Code,” on and after the first day of September, 1913; and
said commission on and after the first day of September, 1913, as suc-
cessor of the said liability board of awards, shall be vested with and assume
and exercise all powers and duties cast by lazs upon said liability board of
awards, and on the first day of September, 1913, the term of office of the
members constituting the said state liability board of awards of Ohio shall
cease and terminate, together with all rights, privileges and emoluments con-
nected therewith.”

To understand this section as amended, several facts must be noted:
(a) The original act creating the state liability board of awards is found in
102 O. L. 524, the title of which act is as follows:

“AN ACT

“To create a state insurance fund for the benefit of injured, and the de-
pendents of killed employes, and to provide for the administration of such
fund by a state liability board of awards.”

(b) This act was radically amended by an act which is found in 103 O. L.
72, which act is commonly known as the workmen’s compensation law, the title
of which act is as follows:
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“AN ACT

“To further define the powers, duties and jurisdiction of the state liability
board of awards with reference to the collection, maintenance and dis-
bursement of the state insurance fund for the benefit of injured, and the
dependents of killed employes and requiring contribution thereto by em-
ployers, and to repeal sections 1465-42, 1465-43, 1465-45, 1465-46, 1465-53,
1465-54, 1465-55, 1465-56, 1465-57, 1465-58, 1465-59, 1465-60, 1465-61, 1465-62,
1465-63, 1465-64, 1465-65, 1465-66, 1465-67, 1465-68, 1465-69, 1465-70, 1465-71,
1465-72, 1465-73, 1465-74, 1465-75, 1465-76, 1465-77, 1465-78, 1465-79 of the
General Code.”

Hence, section 12 of the act under consideration confers upon the industrial
commission all the powers and duties originally conferred upon the state liability
board of awards and all amendments to said act, together with all the duties
and powers conferred upon the state liability board of awards by the act passed
February 26, 1913, and found, as above set forth, in 103 O. L. 72. But it confers
upon the industrial commission no duties and powers set out in certain sections of
the statutes which are repealed by the same act. The legislature was again
careful to provide in this section also that—

“said commission on and after the first day of September, 1913, as suc-
cessor of the said liability board of awards, shall be vested with and assume
and exercise all powers and duties cast by law upon said liability board
of awards,”

not duties and powers conferred by repealed statutes, but duties and powers con-
ferred by law. .

I know it might be thought at first sight that, inasmuch as the act found in
103 O. L. 72 repeals many of the sections of the act found in 102 O. L. 524,
conferring duties upon the state liability board of awards, section 12 of the act
under consideration confers duties and powers set forth in repealed sections of
the act; but the legislature was careful to provide that there should be conferred
on the industrial commission the duties of the state liability board of awards pro-
vided for in the act found in 102 O. L. 524 and all amendments to said act, and
by the act of the general assembly passed February 26, 1913, to prevent such a
construction being placed upon said section.

Not the original act alone, but the original act as amended, was in the mind
of the legislature. Not the repealed sections of the original act creating the state
liability board of awards, but the act as amended, is referred to in section 12 of
the act under consideration. Not dead provisions in repealed statutes, but living
principles in an amended law, were in the mind of the legislature.

I am therefore of the opinion that the act creating the industrial commission
of Ohio is not unconstitutional in the light of section 16 of article II of the Con-
stitution. The only theory upon which the acts creating the public utilities com-
mission and the industrial commission could be held unconstitutional in view of
section 16 of article IT of the Constitution, would be the following, that no statute
or section of a statute can be made to refer to the provisions of any other statute
or section thereof. But it is my opinion that said section of the constitution would
not bear this construction. Neither do I consider that the supreme court in its
recent decision placed such a construction upon the same.

I might say, in passing, that sections 1465-37, 1465-40 and 1465-41 G. C. ought
to be repealed. The industrial commission supersedes the state liability board of
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awards and the provisions of said sections are at the present repealed by implica-
tion. Hence they should be repealed in fact.
Very truly yours,
Josepr McGHEE,
Attorney-General.

41.

CORPORATION—CANNOT INCREASE CAPITAL STOCK BY INCREAS-
ING NOMINAL VALUE OF SHARES.

A corporation has no power under the statutes of Ohio to increase its capital
stock by increasing the nominal value of its shares.

Corumsus, OHlo, February 17, 1917.

Ho~. WiLLiam D. Furton, Secretary of State, Columbus, Ohio. I

Dear Sir:—This office is in receipt of a communication from you under date
of February 1, 1917, in which you ask my opinion as follows:

“The Ohio Oil Company, a corporation of Findlay, Ohio, has made ap-
plication to this office to increase its capital stock from $15,000,000.00 to
$60,000,000.00. It is attempting to do this, as shown by the enclosed cer-
tificate, by increasing the par value of its shares without increasing the
number of shares.

“I desire an opinion from you whether this can be done; also whether
the enclosed certificate should be accepted and filed by this office.”

By reference to the certificate of increase tendered you by the corporation and
referred to in your communication to me I note that at a special meeting of the
stockholders of the Ohio Oil Company held at the general offices of the company
at Findlay, Ohio, on January 31, 1917, called in apparent conformity to the pro-
visions of the statutes, the stockholders of the company voted an increase of the
capital stock of the company by resolution, which, in words and figures, is as
follows:

“Resolved, That the capital stock of the Ohio Oil Company be increased
from the present amount thereof, to wit: Fifteen million ($15,000,000.00)
dollars, consisting of six hundred thousand (600,000) shares of the par
value of twenty-five ($25.00) dollars each, to sixty million ($60,000,000.00)
dollars, to consist of six hundred thousand (600,000) shares of the par
value of one hundred ($100.00) dollars each; and

“Be it further Resolved, That the president and secretary of the com-
pany be, and hereby are, directed to file with the secretary of state of state
of Ohio, a certificate of such increase, and to do all acts and things that
may be necessary to comply with the provisions of any law or laws appli-
cable to and regarding the increase of stock.”

The certificate of increase of capital stock above referred to further provides:
“And this is to further certify: That all of the capital stock of the

said the Ohio Qil Company heretofore authorized, amounting to fifteen
million ($15,000,000.00) dollars, has been subscribed fmd fully paid up.”
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With respect to the increase of the capital stock voted by the stockholders of
the Ohio Oil Company, as indicated by your communication and the certificate
thereto attached, I may add that I am in receipt of a communication from the
attorneys representing the Ohio Oil Company in which they say:

“Referring to the certificate of increase of the capital stock of the Ohio
Oil Company, recently presented for filing in your office, we beg to advise
that on January 1, 1916, the assets of the Ohio Qil Company exceeded its
capital stock and all other liabilities by $65,811,743.12, and the capital stock
has been increased in order that it may more nearly equal the assets.

“In notices of the special meeting mailed to all stockholders it was
stated that if a proposed increase of capital stock was authorized the same
would be distributed pro rata to all stockholders and in conformity to this
plan on January 31, 1917, immediately following the adjournment of the
stockholders’ meeting, all of the directors of the Ohio Oil Company met
and unanimously adopted a resolution to distribute this stock, represented
by the increase, pro rata to the stockholders of the Ohio Oil Company.

“By increasing its capital stock the stockholders of the Ohio Oil Com-
pany had only in mind the purpose of eliminating a great disparity be-
tween assets and capital stock and distributing the additional stock pro rata
to all stockholders. This was the plan and it has been consummated.

“This increase is effected by increasing the nominal value of existing
shares to avoid the great additional expense of bookkeeping that would be
required if the increase had been made by increasing the number of shares,
the statute, as we think, plainly contemplating these alternative modes to
suit the accommodations of the stockholders. This places the nominal value
of the shares of stock precisely where it was at the original organization
of the company and where it might now be placed by original articles of
incorporation.”

From the certified copy of the articles of incorporation of this company and
the certificate of increase and reduction of its capital stock heretofore made, it
appears that the company was incorporated in 1887 with a capital stock of $1,000,-
000.00 divided into 10,000 shares of $100.00 each. Thereafter, in 1889, proceedings
were had increasing the capital stock from $1,000,000.00 to $3,500,000.00. In 1890
the capital stock was further increased from $3,500,000.00 to $8,000,000.00. In 1892
a certificate was filed by this company in the office of the secretary of state re-
citing proceedings had by the stockholders of the company reducing the capital
stock from $8,000,000.00 to $2,000,000.00; the action of said stockholders and direc-
tors of the company being indicated by the following taken from the said cer-
tificate:

“KNOW ALL MEN BY THESE PRESENTS, That we, the under-
signed, being all of the stockholders of the Ohio Qil Company; a corpora-
tion organized under the laws of the state of Ohio, do hereby consent and
agree to and with each other, and with all others concerned, that the board
of directors of the said the Ohio Oil Company may reduce the amount of
its capital stock from eight millions of dollars ($8,000,000.00) to two mil-
lions of dollars ($2,000,000.00), and that the board of directors for that
purpose may reduce the nominal value of all the shares of the capital
stock of the said the Ohio Qil Company from one hundred dollars ($100)
per share to twenty-five dollars ($25) per share, and issue certificates

therefor.
* * * * * * * * * *
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“Resolved, That the capital stock of the Ohio Qil Company be, and
the same is hereby reduced from eight millions of dollars ($8,000,000.00)
to two millions of dollars ($2,000,000.00) and that for the purpose of effect-
ing said reduction in the amount of the capital stock of this company, the
par value of each and every share of its capital stock is hereby reduced
from one hundred dollars ($100) to twenty-five dollars ($25) per share;
and

Resolved, That each and every stockholder of this company shall be,
and he is hereby required to surrender the stock certificate which he now
holds, and on such surrender.the president and secretary are hereby in-
structed and directed to issue to him a new certificate for the same number
of shares as represented by the certificate surrendered for cancellation,
at the nominal value of twenty-five dollars ($25) per share, and

“Resolved, That the president and secretary be, and they are hereby
instructed and directed to prepare and file with the secretary of state of
the state of Ohio a certificate under the seal of this company certifying
the action of the stockholders and board of directors decreasing the capital
stock of this company from eight million of dollars ($8,000,000.00) to two
millions of dollars ($2,000,000.00), as required by section 3264 of the Re-
vised Statutes of the state of Ohio.” .

Later, it appears, proceedings were had increasing the capital stock of the -
company to $15,000,000.00.

Section 8625 of the General Code provides that any number of persons, not
less than five, a majority of whom are citizens of this state, desiring to become
incorporated, shall subscribe and acknowledge articles of incorporation, which

must contain;

* * * * * * * * * *

“4, The amount of its capital stock, if it is to have capital stock, and
the number of shares into which it is divided. * * *”

Preceding section 8698 we find the head line “Changes in Capital Stock.” This
is adopted first in the General Code, not appearing in the Revised Statutes. It is,
nevertheless, in three sections, a codification of all the statutory provisions upon
the subject. Section 8719, however, takes up the subject and imposes a restriction,
stating

Section 8699 provides that upon increasing the capital stock the company may
issue and dispose of preferred stock. It will be seen that there is no express
authority for increasing the nominal value of shares of stock. The implication
is against the authority to do so.

Abbreviating section 8698, we have:

“k % * may increase its capital stock or the number of shares into
which it is divided. * * * ‘After organization the increase may be made
by a vote of the holders of a majority of the stock. * * * OQOr the
stock may be increased at a meeting of the stockholders at which all are
present in person, or by proxy. * * ¥’

The increase after organization refers to the same increase mentioned above.
The expression “may increase its capital stock or the number of shares” is capable
of two constructions, either it provides for two separate and distinct things—the
increase of capital stock and the increase of the number of shares, either of which
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might take place without the other, in which case the “or” is used in the disjunctive
sense, but the meaning that seems to be apparent is the other use of the word,
making of the expression following it an equivalent of the one preceding.

Amet v. T. and P. Ry. Co. 117 La. 454-458;

Board of Trustees v. Attorney-General, 228 Mo. 514; syl. 4.
State, etc., v. Chesapeake, etc,, Ry. Co., 98 Md. 35;

Bryan v. Menafee, 21 Okla. 1-11.

To suppose it in the disjunctive and assume that it provides for an entirely
different and new act by a corporation, it would seem to be introduced with very
little ceremony. If the legislature had meant to permit a different thing to be done,
that different thing would have been conspicuous in the legislative intent, and
more conspicuous in the expression of the same. This view is reinforced by the
comparison with section 8700 where the opposite thing is done from what is desired
here and intended to be meant. It is expressly provided that the corporation may
reduce the nominal value of all its shares. Had there been a legislative intent to
permit the corresponding increase, it would have been expressed with the same
clearness, and this presumption of construction is a violent one. Again taking thése
two sections, being the two which provide for increase and reduction of capital
stock, set off the expression in the one against the other.

“Increase its capital stock or the number of shares into which it is
divided.”

“Reduce the amount of its capital stock and the nominal value of all
the shares.”

The first seems to give the method of increase; the second the method of re-
duction. You increase by adding an additional number; you decrease by boiling
down the size. In other words, the expressions in each case are equivalent, and
while in each case a designation of a particular power is given, the additional ex-
pression describes the mode of the exercise of that power and is an implied ex-
clusion of other methods.

It is here important to observe that there is absolutely no power to increase the
stock of a corporation except by the permission of statutes, and in this case, these
statutes are what we are here considering.

“In the absence of express authority from the state, a corporation has
no power whatever to increase or reduce the amount of its stock, and any
attempt upon the part of the corporation, either by the corporation’s of-
ficers or by the stockholders, to do so, is wholly illegal and void.”

(1 Cook on Corporations—7th Ed., Sec. 281.)
The same author, in section 290 of his work on Corporations above noted, says:

“It i5 a well settled principle of law that the number of shares into
which the capital stock has been divided and the par value of those shares
can neither be increased or diminished without express warrant of author-
ity either from the legislature or the charter of the company. When, how-
ever, the charter does not fix the number or amount of the shares it de-
volves upon the stockholders or directors to fix them; and in such a case
it seems that the limit established might lawfully be changed without special
authority.”
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To this point, Beach, in his work on Private Corporations, at section 468, says:

“The shares of a corporation can neither be increased or diminished
in number or in their nominal value, unless this be expressly authorized by
the company’s charter or by act of the legislature.”

‘Supporting the rule noted by Beach, as well as by Cook, the following decisions
may be cited:

. Re Financial Corporations, L. R. 2 Ch. App. 714;
Droytwich Salt Co. v. Curzon, L. R. 3 Exch. 35, 42;
Smith v. Goldsworthy, 4 Q. B. 430;

Tschumi v. Hills, 6 Kan. App. 549;
Seigmouret v. Home Insurance Co., 24 Fed. Rep. 332.

The pedigree of these acts justifies and strengthens the same view, and in the
main is as follows:

The first act permitting an increase of capital stock was April 12, 1865 (62
O. L. 134). It provided that manufacturing bridge and gas corporations might
increase capital stock. Section 3 of the act is as follows:

“Upon the vote of the stockholders owning. two-thirds at least of the
stock of any such company in favor of such increase of its capital, the di-
rectors of such company shall apportion such increase, pro rata, to the
stockholders of said company, in proportion to their stock therein.”

It then went on to say that if anybody didn’t take his in thirty days the direc-
tors might dispose of it otherwise. Now this must have assumed that the increase
would have been made by the issue of additional shares, as otherwise the pro-
visions would have been difficult or incapable of carrying out.

In 1872, 69 O. L. 24, the above provision was amended to include certain other
corporations, and contained a significant provision which parallels the situation in
the present case, that is, that before voting on the proposition to increase the capital
stock, or after such vote and before issuing any certificate of such increase in stock,
it shall be lawful for the directors by and with the consent of the majority in the
interest of the stockholders to cause a correct inventory to be made of all the
earnings and increase of property belonging to the company, that had not already
been divided among the stockholders, and add the aggregate amount thereof to
the then capital stock.

Now this you might naturally have supposed would have been done by in-
creasing the nominal value of shares, but not so, as that provision is followed by
a direction to issue certificates of such additional stock to the stockholders of
such company in proportion to the amount of stock then held by each, and to no
other person. Here you have the exact thing which the Ohio Oil Company seeks
to do—increase of stock by absorbing surplus assets, but the terms of the statute
compel them to do it by increasing the number of shares. This was again amended
in 70 O. L. 37, to include other corporations, and in this form was carried into the
Revised Statutes as section 3262.

In 1883 (80 O. L. 23) this section was amended so as to include any corpora-
tion for profit after its original capital stock is fully paid up, and finally in 1886
(83 O. L. 134), it took its present form by including the words in question, “or
the number of shares into which its capital stock is divided.” It surely seems
from this that the introduction of those words was only a short form of expressing
that understanding which had been in the statute all through.
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It is equally well settled that at common law, upon an increase of stock, the
holders of the stock already issued, have the first option to take the increase.

Sutton v. Stacy Mfg. Co. 17 N. P. (n. s.) 497;
Thompson on Corporations, Sec. 3642.

This last purpose of the law would be defeated, if an increase were permitted
by simply increasing the size of shares. That is, take the proposed increase in
this case. The proposition is to do that thing which was provided for in the act of
1872—give the increase entirely to the existing stockholders, and this could be done
and well done in this form. This, however, is not permitted by the rule. The
stockholder has only the option to take the additional shares allotted to him and is
not compelled to do so. He has a right to say to the company that they shall
sell the additional stock, and directly or indirectly give him the proceeds. That
right is taken away if you simply swell each share of stock to four times its original
size; otherwise, they would be compelled to take up the certificate he already has,
issue a new certificate for the amount he desires, and other certificates for the
residue, represented by his shares, to purchase if any were found. This is not
contemplated in this proceeding. It might be possible to do it because if a man now
has one share worth $25.00 you would issue him one-fourth of a share and sell the
other three-fourths to some one else, and in ordinary cases, say where capital
would enlarge from $25,000.00 to $35,000.00, or something like that, the aliquot
parts into which the shares would be divided, would work out very curiously.

The desired interpretation of this statute finds no encouragement in con-
temporary construction, as, so far as known, it has never yet been done in Ohio,
and presumably for the reasons given above that the law does not contemplate it.

Your inquiry is whether the increase of stock can be made in this manner.
The answer is: Not according to law. You then inquire whether the enclosed
certificate should be accepted and filed by this office. This is not a legal question,
but an administrative one for your own determination. The law does not commit
to your department the power to grant authority to make such increase any further
than may be necessarily involved in your filing or refusing to file the certificate
and certify a copy of it, as you are not required by any statutory provision to
make any certificate as to the legality of it. Undoubtedly, however, if a certificate
be presented to you, showing an increase in a manner now provided by law, you
have authority to refuse to receive and file it.

Very truly yours,
JosepH MCGHEE,
Attorney-General.

42,

APPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY
BROOK PARK VILLAGE SCHOOL DISTRICT.

Corumsus, OHio, February 17, 1917,

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE :—Bonds of Brook Park village school district in the amount of
$10,000.00 issued for the purpose of completing school house in the said
district, being fifty bonds of $200.00 each.”
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I have examined the transcript of proceedings of the board of education and
other officers of Brook Park village school district; also copy of the bond and
coupon form attached thereto; and I find the same regular and in conformity with
the provisions of the General Code.

I am of the opinion that said bonds when drawn in accordance with the form
submitted and executed by the proper officers will, upon delivery, constitute valid
and binding obligations of the said school district.

Very truly yours,
JosepH MCGEEE,
Attorney-General.

43.

SCHOOL DISTRICTS—FUNDS FOR CURRENT EXPENSES MAY NOT BE
RAISED BY BOND ISSUE UNDER SEC. 7625 G. C.

Bonds for school districts may not be voted .and issued under section 7625 of
the General Code for the purpose of raising additional money for current expenses
in conducting the school, but the board of education of such school district may
find under sections 5656 and 5658 of the General Code a wvalid indebtedness so in-
curred, and may make an additional levy for such purpose for a period not excced-
ing five years on a favorable wvote of the electors of the school district under sec-
tions 5649-5 and 5649-5a, General Code.

CoLumsus, OHIo, February 17, 1917.

Hon. GeorGE F. CrRAWFORD, Prosecuting Attorney, Greenville, Ohio.

DEear Sir:—I have the honor to acknowledge receipt of your favor of February
1, 1917, in which you ask my opinion on facts stated as follows:

“There are a number of city, village and rural school districts in my
county that are unable to keep even under the Smith taxation law. There
is one district, notably the Ithaca village district, that will be unable to keep
its schools in session for the period required by law unless some relief is
given soon.

“Borrowing money to extend a debt, as I understand the board may
do, only causes the board more trouble in the future. I do not understand
that section 7625 of the General Code would authorize a bond issue for the
general running expenses of the school. The board has asked for sufficient
money to run its schools, but this has been reduced by the board of equal-
ization. It seems to me that if section 7625 as it now stands would not
authorize a bond issue, it should be so amended as to include the general
running expenses of the school. In other words, it does not seem right
that the efficiency of the schools of a district should be curtailed, when if
the people had a right to vote on the question, they might vote for their
efficiency.

“T wish you would take this matter up at your very earliest con-
venience and give me your opinion as to the relief these people can have
under existing laws.”

The question submitted by you is not specific and therefore does not admit of
an answer as specific as might otherwise be the case.

You are correct in your assumption that section 7625 of the General Code
has no application for the purpose of raising money for the general running ex-
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penses of the taxing district. This section has application only for the purpose
of raising money by bond issues on a vote of the electors of the school district for
purposes incident to the erection or improvement of school buildings.

In saying that the money levied by the board of education of this village school
district to run its school has been reduced by the “Board of Equalization” I pre-
sume that you have reference to the county budget commission, and with respect
to the action of this board it is obvious that it had no discretion to do otherwise
than to see that the tax levy for school purposes in the school district was within
the five mill limitation for school purposes, as provided in section 5649-3a of the
General Code, and that the aggregate tax for all purposes was within the ten mill
limitation of section 5649-2 of the General Code.

By compliance with the provisions of sections 5656 and 5658 of the General
Code, provisions which I infer you have in mind, the board of education of this
school district can fund any existing valid indebtedness created by the board in
the conduct of the schools of the district, which the board may not be able to
pay at maturity by reason of the limits of taxation to which the district is subject.
Such indebtedness may be funded by the issue of bonds or notes, but as you have
observed taxes levied for the purpose of retiring such bonds or notes and the in-
terest thereon would likewise be subject to both the internal limitation of five
mills for school purposes and the external limitation of ten mills for all purposes
provided by the Smith one per cent. law. .

You suggest that section 7625, General Code, should be amended so as to be
available for the purpose of procuring additional money for current expenses of
the school. As to this it may be observed that except that no special election is
authorized therefor practically the same relief can be afforded by a vote of the
electors of the school district under sections 5649-5 and 5649-5a of the General
Code for a period of years not exceeding five. The vote therein provided for
can be taken only at a regular November election, and if the proposition for an
increased tax rate carries, taxes levied in the school district will be subject only
to the limitation provided in section 5649-5b, that the combined maximum rate
for all taxes shall not exceed fifteen mills. This limitation is, of course, the same
as that applicable in the case of a bond issue on a vote of the electors of the
school district under section 7625 of the General Code.

You do not in your communication state facts which suggest a discussion by
me of the question whether or not the school district referred to by you is entitled
to state aid under the statutory provisions providing for state aid for weak school
districts. Such provision is made by sections 7595 and 7596 General Code to which
you are referred. Very truly yours,

JoserE MCGHEE,
Attorney-General.

4,

BONDS OF SAN JUAN, PORTO RICO—NOT TAXABLE UNDER STATE
LAW.

Bonds of the city of San Juan, Porto Rico, owned by residents of the state of
Ohio, are not taxable under the laws of such state.

CoLumsus, OHIo, February 17, 1917.

The Tax Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—I have the honor to acknowledge receipt of your favor under
date of February 8, 1917, asking my opinion on the following question:
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“Are bonds of the city of San Juan, Porto Rico, taxable when owned
by residents of Ohio?”

In March, 1898, congress passed an act applicable generally to the territories
of the United States authorizing municipal corporations in such territories having
a bona fide population of not less than 1,000 persons to issue bonds for sanitary
and health purposes, construction of sewers, water works and the improvement of
streets. (30 Statutes at Large 252.)

Later, in June, 1900, congress passed an act likewise applicable to territories
generally authorizing municipal corporations in such territories having a bona fide
population of not less than 10,000 persons to issue bonds for erecting a city building
and purchasing ground for the same. (31 Statutes at Large 683.)

In the organic act of congress under date of April 12, 1900, providing for the
government of the Island of Porto Rico (31 Statutes at Large 77), it is provided
by section 7 of thé said act that the citizens of Porto Rico and the citizens of the
United States residing therein:

“Shall constitute a body politic under the name of ‘the people of Porto
Rico’ with governmental powers as hereinafter conferred and with the
power to sue and be sued as such.”

Sections 32 and 38 of said organic act of congress read as follows (4 U. S.
Compiled Stat. An. Sec. 3781) :

“The legislative authority herein provided shall extend to all matters
of a legislative character not locally inapplicable, including power to create,
consolidate and reorganize the municipalities, so far as may be necessary,
and to provide and repeal laws and ordinances therefor; and also the power
to alter, amend, modify, and repeal any and all laws and ordinances of
every character now in force in Porto Rico, or any municipality or dis-
trict thereof, not inconsistent with the provisions hereof; provided, how-
ever, that all grants of franchises, rights and privileges or concessions of
a public or quasi-public nature shall be made by the executive council, with
the approval of the governor, and all franchises granted in Porto Rico shall
be reported to congress, which hereby reserves the power to annul or mod-
ify the same.

“Sec. 38. No export duties shall be levied or collected on exports from
Porto Rico; but taxes and assessments on property, and license fees for
franchises, privileges and concessions may be imposed for the purposes of,
the insular and municipal governments, respectively, as may be provided and
defined by act of the legislative assembly ; and where necessary to anticipate
taxes and revenues, bonds and other obligations may be issued by Porto
Rico or any municipal government therein as may be provided by law to
provide for "expenditures authorized by law, and to protect the public
credit, and to reimburse the United States for any moneys which have
been or may be expended out of the emergency fund of the war department
for the relief of the industrial conditions of Porto Rico caused by the
hurricane of August eighth, eighteen hundred and ninety-four; Provided,
however, that no public indebtedness of Porto Rico or of any municipality
thereof shall be authorized or allowed in excess of seven per centum of
the aggregate tax valuation of its property.”

Pursuant to the legislative power granted by section 32, above quoted, the leg-
islative assembly of Porto Rico has from time to time authorized municipalities
therein to issue bonds for various purposes.
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A diligent search fails to reveal any legislation by congress expressly exempting
from taxation bonds issued by the Island of Porto Rico or by any of its munici-
palities. As against the right of taxation of such bonds by the state or under state
laws, however, it seems clear that no act of congress declaring such exemption is
necessary. The question has been conclusively settled by a decision of the supreme
court of the United States in the case of Farmers’ and Mechanics’ Saving Bank
of Minneapolis v. State of Minnesota, 232 U. S. 516, where it was held broadly
that a state may not tax bonds issued by a municipality of a territory of the United
States, and so held as to an attempt by the state of Minnesota to tax bonds issued
by the municipalities of the Indian Territory and the Territory of Oklahoma held
by banks in Minnesota. The court in this case, grounding its decision on the broad
principle that states may not tax agencies of the federal government, held that
territories of the United States are instrumentalities established by congress for
the government of the people within their respective borders, with authority to sub-
delegate that governmental power to the municipal corporations therein, and that
the latter, therefore, are likewise instrumentalities of the federal government. The
court further held that a tax upon the exercise by such municipalities of the func-
tion of issuing bonds is a tax upon the operation of such municipal government,
and that to tax the bonds as property in the hands of the holder is in effect a tax
upon the right of the municipality to issue them.

The Island of Porto Rico is a territory of the United States, and as stated in
the case above cited, it and the municipalities therein acting under delegated power
are instrumentalities or agencies of the federal government, and for this reason,
on authority of the case cited, I am of the opinion that the bonds of the city of San
Juan, Porto Rico, are not taxable when owned by residents of Ohio.

Very truly yours,
JoserE MCGHEE,
Attorney-General.

45,

HIGHWAY CONSTRUCTION—BIDS FOR SAME MUST BE ACCEPTED
WITHIN REASONABLE TIME—OTHERWISE NOT BINDING ON
CONTRACTOR—HIGHWAY COMMISSIONER MAY ASSUME SUCH
PART OF COST OF CONSTRUCTION AS HE DEEMS BEST.

1. When a person bids for the construction of a highway under instructions
from the state highway department, and the contract for said construction is not
let under said bidding for an unreasonable length of time, during which time ma-
terials and labor have greatly increased in price, said person so bidding ought not
in good conscience and morals be held to his bid, and cannot be so held in law.

2. Where the state highway commissioner proceeds to construct an inter-
county highway through o village under the provisions of section 1231-3 G. C., he
can by agreement with said village, either original or supplemental, assume such
part of the costs of said construction as he deems to be for the best interests of
the village and the state at large.

CoLumsus, OHIo, February 17, 1917.

Hown. CriNton CoweN, State Highway Commissioner, Columbus, Ohio.

DEear Sir:—Your communication of February 7, 1917, asking my opinion upon
the matters set out therein, was received. The communication reads as follows:

“Under date of August 30th, this department received bids for the im-
provement of sections ‘H’ and ‘h’ of intercounty highway No. 400 in Jack-
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son county. This improvement lies partly in the village of Oak Hill, and
partly in Jefferson township outside of the village of Qak Hill. The firm
of Charles and George P. Mahl was lowest and best bidder.

“Bids were received on this work before all the proceedings had been
taken by the village of Oak Hill for the financing of its proportion of the
cost of the improvement. I am attaching hereto a transcript of the pro-
ceedings of the village in the matter. No certification has yet been filed
with this department to the effect that the funds of the village are properly
deposited and available for the contract.

“Since the date set for the completion of the improvement was Decem-
ber 15, 1916, and since the above firm wrote this department on December
14th, requesting that they be relieved of the above proposal, for the reason
stated that all quotations had been withdrawn and the prices of labor and

"materials had advanced, this department wrote the council of the village
of Oak Hill on January 12th, expressing its opinion that the justice of the
matter favored releasing the bidder from its proposal, and requested the
opinion of the council of the village in the matter.

“The members of the council of the village of Oak Hill have since
called at this office, and expressed the fear that were the bidder released
from its proposal, it would be impossible to secure another satisfactory
bid at as low a price, and further, that the amount of bonds issued by the
council would not provide for a substantial increase in the cost of the im-
provement.

“The state had proposed paying one-half of the cost of the improve-
ment lying within the village of Oak Hill, and the entire cost, with the
exception of the amount to be assessed abutting property, on the section
td be improved in Jefferson township outside of the village of Oak Hill.

“This department can eliminate part of the proposed improvement out-
side of the village of Oak Hill, and use the funds which were to have been
used on the portion omitted, for the payment of the extra cost of a new
contract for the improvement of the section through the village of. Oak
Hill. In this case, the village of Oak Hill would pay as much of the’cost
of the improvement as their funds would permit, and the state will pay
the balance of the cost.

“In view of the above facts, I respectfully request your opinion as to
whether the bidder may legally be released from his proposal, and the work
be readvertised for improvement on the above basis.”

You also attach copies of resolutions and ordinances as enacted by the vil-
lage council of Oak Hill. )

This legislation is too voluminous to set out in full, but the facts in reference
to your communication, as I understand it, are as follows:

1. Your department received bids on August 30, 1916, for the construction of
a road running through the village of Oak Hill, Jackson county, O., and lying also
partly in Jefferson township of said county.

2. The lowest and best bidder for the construction of said highway was the
firm of Charles and George P. Mahl.

3. The work under said bid was to be completed by December 15, 1916, but
owing to the fact that the village had not enacted the necessary legislation, the
contract was not let nor the work begun upon said improvement up until December
14, 1916, on which date said firm of Charles and George P. Mahl requested that
they be released from their bid or proposal, for the reason that material and labor
had increased in price and that quotations made to said firm for material had been
withdrawn, and that they would suffer a loss owing to the fact they were not
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enabled to begin said improvement in time to complete it by the date set out in
said proposal,

Now, your first question is as to whether the firm ought to be held to their
bid, or whether they should be released from the same. In a letter written to the
village council of Oak Hill you express the opinion that said contractors ought
to be released from their proposal. In this I concur. T do not feel that these
contractors ought in good conscience or morals to be held to their bid or pro-
posal. Neither do I believe they could be held in law. They were not responsible
in any way for the delay in entering upon the construction of the work, but they
were damaged on account of the delay over which they had no control, due to
the rise in price of material and labor.

We come now to the second proposition that you submit. This proposition is
based upon the following state of facts:

1. The highway to be improved lies partly in the village and partly outside
the village. . ' .

2. The part lying outside the village was to be improved entirely at the ex-
pense of the state.

3. The state and the village were to bear equally the expense of constructing
the part of the highway lying within the village.

4. In pursuance of the above, the village enacted the following legislation:

(a) On August 23, 1916, a resolution was adopted by the said village, provid-
ing for the necessary steps in reference to said improvement.

(b) On August 23, 1916, said village passed an ordinance consenting to have
constructed the highway through the village by the state highway commissioner.

(c) On August 23, 1916, said village passed an ordinance approving the
plans, specifications, profiles, cross sections and estimates as prepared and ap-
proved by the state highway commissioner, and provided that the village should
pay one-half the estimated cost of said improvement.

(d) On November 14, 1916, said village passed an ordinance agreeing to pro-
ceed with said improvement; that one-half the total cost be assessed against
abutting property owners; that assessments be paid in ten annual installments; that
bonds be issued in anticipation of collecting said assessments, and that the village
assume the cost of intersections, of appropriation proceedings and of damages
awarded any owner of abutting lands.

(e¢) On November 14, 1916, said village passed an ordinance providing for
issuing bonds to the amount of $13,500.00, for paying one-half of said improve-
ment ; that the proceeds from the sale of said bonds shall be applied to the pay-
ment of one-half the total cost and expenses of said improvement, as hereinbefore
provided, and for no other purposes; and that the bonds issued should set out the
purposes for which the money derived from the sale of the same should be used.
Said ordinance further provided for a levy to take care of the sinking fund and
interest of said bonds.

On December 3, 1916, said village proceeded to advertise that the bonds would
be sold on January 10, 1917. :

Now, in view of all the above, it is clear that the village has provided $13,500.00
from the sale of bonds, to take care of the one-half of the cost of the construction,
provided said construction had been made under the estimate heretofore made by
your department, but the village will not have sufficient funds to pay half under an
increased estimate, which will be necessary, due to increased cost of labor and
material, and the village further suggests that they are not in a position to raise
any further money to take care of their share of an advanced estimate.

What is best to do now under all these circumstances? You have proceeded
under section 1231-3 G. C, which reads as follows:
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“Sec. 1231-3. The state highway commissioner may extend a proposed
road improvement into or through a village when the consent of the coun-
cil of said village has been first obtained, and such consent shall be evi-
denced by the proper legislation of the council of said village duly entered
upon its records, and said council may assume and pay such proportion of
the cost and expense of that part of the proposed improvement within
said village as may be agreed upon between said state highway commis-
sioner and said council. The state highway commissioner may also enter
into an agreement with the council of said village to improve any part of
the road within said village to a greater width than is contemplated by the
proceedings for said improvement, and the state highway commissioner and
the council of said village shall be governed as to all matters in connection
with said improvement within said village by the statutes relating to road
improvements through municipalities, by boards of county commissioners.”

This section states the same course of procedure shall be followed by you as
is followed by county commissioners in similar cases. The procedure of county
commissioners is set forth in section 6949 to 6954, inclusive, G. C.

Section 6949 G. C. reads as follows:

“The board of county commissioners may extend a proposed road im-
provement into or through a municipality when the consent of the council
cof said municipality has been first obtained, and such consent shall be
evidenced by the proper legislation of the council of said municipality en-
tered upon its records, and said council may assume and pay such pro-
portion of the cost and expense of that part of thé proposed improvement
within said municipality as may be agreed upon between said board of
county commissioners and said council.”

Section 6951 G. C. reads as follows:

“If the board of county commissioners approve the same, said board
shall have prepared the mnecessary plans, profiles, cross-sections, specifica-
tions and estimates for the improvement of such portion of said road, to
the width indicated in said resolution of such municipality. The estimates
therefor shall set forth in detail the probable cost and expense of so much
of said improvement as is made necessary by reason of the same being im-
proved to said increased width. After the plans, specifications, profiles,
cross-sections and estimates have been returned to the county commissioners
by the county surveyor, and by them approved, the county commissioners
shall cause a copy thereof to be filed with the clerk of said municipality.
Said plans, profiles, specifications and estimates shall also state what pro-
portion of said increased cost is made necessary by improving street in-
tersections.”

Section 6952 G. C. reads in part as follows:

“Upon receipt of such copy the council of such municipality may ap-
prove such plans, specifications, profiles, cross-sections and estimates, and
such council may enter into an agreement with the board of county com-
missioners of such county as to the part of the estimated cost and ex-
pense of said improvement that is to be paid by said municipality on ac-
count. of the increased width of the said improvement.

* * * * * * * * * *
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“The council of said municipality may assess against abutting property
owners all or any part of the cost and expense of said improvement to be
paid by it under agreement with the county commissioners. Said assess-
ments shall be made in one of the methods provided for in the case of
street improvements wholly within the municipality, and under the ex-
clusive control of the council.”

Section 6953 G. C. provides as follows:

“The municipality shall pay to the county treasurer its estimated propor-
tion of the cost of said improvement as fixed in said agreement between the
council and the county commissibners, out of any funds available therefor,
and in anticipation of the collection of assessments to be made against
abutting property hereinbefore provided, and in anticipation of the collec-
tion of taxes levied for the purpose of providing for the payment of the
municipality’s share of the cost of such improvement, said municipality is
authorized to sell its bonds under the same conditions and restrictions im-
posed by law in the sale of bonds for street improvement under the ex-
clusive jurisdiction and control of the council of a municipality.”

It will be noticed in the legislation had by the said village that all the pro-
visions of these statutes have been complied with.

Section 6954 G. C. provides that after this is done the county commissioners
shall thereupon receive bids and let the contract for improving such portion of
said road as lies within the municipality, either in connection with the remainder
of said improvement or .separate, as such board of commissioners may determine.
This provision governs you also.

So that, in view of the facts and the law, it is my opinion that you should
simply make a new estimate of the cost of the construction of that part of the
highway lying within the village. It is my opinion that this new estimate will not
need to be submitted to the village for its approval, inasmuch as the village has
already approved the estimate so far as the part of the cost of the improvement
which it has to bear. So that after the new estimate is made you would simply
enter into a supplemental agreement with the village, in which agreement the vil-
lage would assume that part of the cost of the improvement which it had already
agreed to assume, and the state, through your department, would agree to assume
all the cost over and above that assumed by the village. You would then be in
position to accept new bids for the construction of the part of the work located
in the village. The auditor of the village should certify that the funds are in the
village treasury.

This opinion is given on the theory that your department has entered into no
contract or agreement with the county commissioners or township trustees in ref-
erence to the part of the highway lying outside of the village. This is evidently
the case, for the reason that you set out in your communication that the state
was to bear all the cost of the improvement lying outside the village.

In passing I would like to call attention to the latter part of section 6952 G. C,,
which provides the manner in which the village shall proceed to make assessments
against the abutting property owners. While this is not involved in your query,
yet it might be well for your department to call the attention of the village to this
matter, so that it would also proceed in the matter according to law.

Very truly yours,
Joserr McGHEE,
Attorney-General.
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46.

APPROVAL—FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN
WARREN, COLUMBIANA AND HAMILTON COUNTIES.

CoLumsus, OHIo, February 19, 1917.

Hon. Crinton CoweN, State Highway Commissioner, Columbus, Ohio.
Dear Sir:—I have your communication in which you enclose three final reso-
lutions, asking for my approval of the same. Said resolutions are as follows:

“l. Warren County—Section ‘b,” Pet.“No. 3054-T, I. C. H. 252.
‘2. Columbiana County—Section 3, Pet. No. 1445, 1. C. H. 86.
“3. Hamilton County—Section ‘A, Pet. No. 2415, 1. C. H. 43.”

I have examined these final resolutions carefully and find them in all respects
regular and according to law, and am, therefore, returning the same to you with
my approval. Very truly yours,

JosepH MCGHEE,
- Attorney-General.

47.

BOARD OF EDUCATION—TO ISSUE BONDS FOR SCHOOL IMPROVE-
MENT MUST DO SO UNDER SEC. 7630 G. C—MUST FIND THAT
FUNDS AT ITS DISPOSAL, OR THAT CAN BE RAISED UNDER
SECS. 7629 AND 7630, ARE INSUFFICIENT—DISAPPROVAL—TRAN-
.SCRIPT OF PROCEEDINGS FOR BOND ISSUE OF VERMILLION
VILLAGE SCHOOL DISTRICT, ERIE CO., OHIO.

Proceedings by a board of education of & school district to issue bonds under
the provisions of section 7630-1 General Code, for the purpose of installing an
improvement in a school building ordered by the departinent of workshops and
factories of the industrial commission of Ohio, must conform with the provisions of
section 7625 General Code, and before the question of a bond issue for said pur-
pose is submitted to the electors of the school district the board of education must
affirmatively find that the funds at its disposal or that can be raised under the pro-
visions of sections 7629 and 7630 are insufficient for the purpose.

Corumsus, OHIo, February 20, 1917.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of Vermillion village school district, Erie county, Ohio,
in the sum of $8,000.00 for the purpose of providing funds to pay the cost
of purchasing and installing a new heating system in the school building of
said school district.”

The transcript furnished to me by the clerk of Vermilion school district shows
that the resolution of the board of education submitting to the electors of the
school district the question of issuing said bonds in the amount stated is in words
and figures as follows:
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" “Be it resolved, by the board of education of Vermilion village school
district, Erie county, Ohio, that in the opinion of said board, it is expedient
and necessary, for the protection of the health and welfare of the pupils
attending the only school in said village school district, to construct a new
heating system in the said school building in said village school district and
also by virtue of the industrial commission of Ohio, directing that a new
heating system be erected in said school building and that in the further-
ance of the same, the necessary legal procedure be taken to bring about a
special election in said village school district on November 7, 1916,

“That the question of the issuing of bonds in the amount of eight
thousand dollars ($8,000.00), for the purchase and erection of said heating
plant in said school building, be submitted to the qualified electors of said
Vermilion village school district.

“The clerk of this board is hereby directed to file a certified copy of
this resolution with the deputy state supervisors of elections of Erie
county, Ohio, not less than ten days before the time of said election and
the deputy state supervisors of elections, shall cause to be prepared and
furnished ballots for said election.”

From the resolution it appears that the contemplated improvement for which
the bonds were issued was directed by the industrial commission of Ohio, and this
fact suggests the consideration of section 7630-1 of the General Code, which reads
as follows: -

“If a school house is wholly or partly destroyed by fire, or other cas-
ualty, or if the use of any school house for its intended purpose is pro-
hibited by any order of the chief inspector of workshops and factories,
and the board of education of the school district is without sufficient funds
applicable to the purpose, with which to rebuild or repair such school house
or to construct a new school house for the proper accommodation of the
schools of the district, and it is not practicable to secure such funds under
any of the six preceding sections because of the limits of taxation applicable
to such school district, such board of education may, subject to the pro-
visions of sections seventy-six hundred and twenty-six and seventy-six
hundred and twenty-seven, and upon the approval of the electors in the
manner provided by sections seventy-six hundred and twenty-five and sev-
enty-six hundred and twenty-six issue bonds for the amount required for
such purpose. For the payment of the principal and interest on such bonds
and on bonds heretofore issued for the purposes herein mentioned and to
provide a- sinking fund for their final redemption at maturity, such board
of education shall annually levy a tax as provided by law.”

It will be noted from the provisions of section 7630-1 of the General Code
that proceedings for the issue of bonds under this section are subject to the pro-
visions of sections 7625, 7626 and 7627, General Code, it appearing further that
the only purpose of the provisions of section 7630-1 is to provide for a bond issue
in the cases therein provided, which shall not be subject to the tax limitation ap-
plicable to bonds issued pursuant to the provisions of sections 7625 and 7629 of the
General Code.

Section 7625 of the General Code, referred to in section 7630-1 G. C., as ap-
plicable to bond issues under said section, provides as follows:

“When the board of education of any school district determines that
for the proper accommodation of the schools of such district it is necessary
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to purchase a site or sites to erect a school house or houses, to complete a
partially built school house, to enlarge, repair, or furnish a school house
or to purchase real estate for play ground for children, or to do any or
all of such things, that the funds at its disposal or that can be raised under
the provisions of sections seventy-six hundred and twenty-nine and seventy-
six hundred and thirty, are not sufficient to accomplish the purpose and
that a bond issue is necessary, the board shall make an estimate of the
probable amount of money required for such purpose or purposes and at a
general election or special election called for that purpose, submit to the
electors of the district the question of the issuing of bonds for the amount
so estimated. Notices of the election required herein shall be given in the
manner provided by law for school elections.”

It appears from the provisions of this section that before the question of a
bond issue for any purpose therein mentioned can be submitted by the board of
education to the electors of a school district it must appear that the funds at the
disposal of the board or that can be raised under the provisions of sections 7629
and 7630 are not sufficient to accomplish the purpose for which the proposed bond
issue is contemplated. ]

Section 7629 of the General Code provides that the board of education may
of itself issue bonds to improve the public school property subject to the pro-
vision that no greater amount of the bonds can be issued in any year than would
equal the aggregate of a tax at the rate of two mills for the year next preceding
such issue.

In submitting to the electors of the school district under section 7625 the
question of a bond issue for any purpose therein provided for, I know of no way
in which the fact that the funds at the disposal of the board or which can be
raised under the provisions of section 7629 are not sufficient for the purpose for
which the bonds are to be issued can be evidenced otherwise than by a finding by
the board of education itself, which finding should be made by the board before
the submission of the question of a bond issue to the electors and regularly should
be incorporated in the resolution providing for the submission of the question of
such bond issue to the electors of the school district.

It will be noted that the resolution here in question does not contain any such
finding by the board of education, nor does it appear that it was made by the
board at any time prior to the submission of the question of bond issue ‘to the
electors of the school district, and for this reason I am of the opinion that the
issue of the bonds in question has not been made in accordance with the laws of
the state of Ohio, and that you should not purchase the same.

I also note in an examination of the transcript that the canvass of votes on
the question of this bond issue was made by the board on November 13, 1916, which
date was the first Monday after the election; whereas section 5120 of the General
Code specifically provides that in school elections the board of education shall can-
vass the returns of such election at a meeting to be held on the second Monday
after election. It is probable that the provisions of this section with reference to
the time when the canvass of votes should be made by the board are directory
rather than mandatory, and T am not disposed to advise you to reject the bonds
on this ground.

I may say, in conclusion, that the transcript fails to disclose the tax duplicate
of the valuation of real and personal property in the school district, the existing
rate, the fact whether or not there is any outstanding bonded indebtedness, whether
or not the school district has a board of sinking fund commissioners, and a num-
ber of other facts which should be in the transcript. These facts could undoubt-
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edly be afforded by a supplemental transcript to be furnished by the clerk of the
board of education of the school district, but inasmuch as the defect in the pro-
ceedings first above mentioned is sufficient to invalidate the bonds here in question,
I herewith enclose the transcript submitted to me.
Respectfully,
JosepH MCcGHEE,
Attorney-General.

48.

COUNTY SURVEYOR—UNLAWFUL FOR SAID OFFICIAL TO SELL
MAPS TO COMMISSIONERS—COMMISSIONERS CANNOT PAY HIM
ADDITIONAL SALARY THAN PROVIDED BY LAW AND PAYMENTS
MAY BE RECOVERED—MAPS MADE BY COUNTY SURVEYOR FOR
USE OF COUNTY—CANNOT BE RECOVERED BY HIM UPON RE-
TURN OF MONEY PAID THEREFOR.

It is unlawful for a county surveyor to sell maps or other supplies to the
county, and unlowful for the county commissioners to contract with him to pay
him additional fees and compensation over and above those provided by law for
the performance of any of his official duties, and any such payments may be re-
covered back.

Maps made by the county surveyor for the use of the county, upon which he
expends time for which he recetved his regular compensation, are the property of
the county, and if he sells maps to the county which are his own private property,
he cannot, upon returning the purchase price, recover back such maps.

CorumBus, OHIo, February 21, 1917,

Hon. Donarp F. MELHORN, Prosecuting Attorney, Kenton, Ohio.

DeAr Sir:—Under date of January 8, 1917, you request an opinion on the
following statement of facts:

“On November 29, 1916, I addressed a letter to Hon. E. C. Turner,
attorney-general of Ohio, asking for an opinion relative to the finding of
Mr. Edwin E. Hall, state examiner, against Mr. L. R. Anspach, former
surveyor of Hardin county. On December 18, 1916, Mr. Turner rendered
his opinion to me (No. 2117), sustaining the finding in question.

“This opinion, while fully responsive to the precise questions sub-
mitted, does not touch upon this further circumstance which I now desire’
to call your attention to. If, agreeably to the examiner’s ruling, Mr.
Anspach pays back into the county treasury the $375.00 drawn by him for
ditch maps, he will doubtless demand, and will be entitled to receive back,
said ditch maps. In such case, the county surveyor’s office will be deprived
of the use of these maps, which, I am informed, are of great utility in that
office.

“Granting that the county commissioners have no authority to contract
with the county surveyor for the purchase of such maps, have the com-
missioners the right to buy them from a person holding no official rela-
tion to the county?”

It also appears from the examiner’s report shown in the opinion of Mr.
Turner referred to in your inquiry, that during the whole period of time in which
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the surveyor was engaged in making these maps, he was also employed as such
officer for the county and receiving his regular per diem of $5.00 for each working
day, and in addition thereto was compensated at the rate of $25.00 per month as
tax map draughtsman, under authority of the statutes governing the same; so that
while the contract in form purports to be one for supplies, yet in reality and
essentially it was a mere additional contract in reference to the performance of
service by the incumbent of the office, for which he was fully paid by the com-
pensation allowed by law for his services as such officer, which he received.

We will consider the matter, however, in both aspects as a contract for supplies
to be furnished the county, which it purports upon its face to be, and as a contract
for the performance of services by the county surveyor for the county. It may
be remarked that if these maps were such as the county had a right to purchase
(which seems to be disputed in the former opinion referred to), then the service
in making them was a duty of the county surveyor especially required by the
statute to be done by him and his deputies. (G. C. 2792.)

Your inquiry states and assumes as a fact a proposition with which I cannot
agree, that is, when Mr. Anspach pays back into the county treasury the $375.00
drawn by him for ditch maps he will be entitled to receive back said ditch maps.
The county commissioners of Hardin county, on the 28th day of December, 1914,
had authority to purchase for a county surveyor’s office any suitable articles which
the board of commissioners might determine necessary for said office. Said
authority is granted by and under the provisions of General Code section 2786,
which reads in part as follows:

“The county surveyor shall keep his office at the county seat in such
room or rooms as are provided by the county commissioners, which shall
be furnished with all necessary cases and other suttable articles, at the
expense of the county. Such office shall also be furnished with all tools,
instruments, books, blanks and stationery necessary for the proper dis-
charge of the official duties of the county surveyor. The cost and expense
of such equipment shall be allowed and paid from the general fund
of the county upon the approval of the county commissioners. * * *7

But, said board of commissioners were not authorized to enter into a contract
for the purchase of said suitable supplies with a county official, for General Code
section 12910 provides in part:

“Whoever, holding an office of trust or profit by election * * *
is interested in a contract for the purchase of * * * supplies * * *
* for the use of the county, * * * with which he is connected, shall be
imprisoned in the penitentiary not less than one year nor more than ten
years.”

The contract between the board of county commissioners and the county sur-
veyor was an illegal one and the money which was paid from the county treasury,
under the terms of such illegal contract, should be recovered upon the finding of
the state inspector by and under authority of section 286 of the General Code of
Ohio. The property being in the possession of the county, the surveyor could not
recover same, for General Code section 2789 provides in part that:

“On going out of office, the county surveyor shall deliver to his suc-
cessor all books, papers and other property and effects belonging to his
office. * * *
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and the illegal contract having been completely executed by delivery on the one
part and payment on the other, neither party may maintain an action against the
other, either for a return of the money (in the absence of statute, which in this
case is covered by section 286 G. C.) or for the specific property.

In Insurance Company v. Hull, 51 O. S, 270, the following language is used:

“The rule that a party who would rescind a contract must restore what
he has received under it, does not apply to contracts founded on an illegal
consideration, and are void for that reason.”

In Hooker et al v. DePalos et al, 28 O. S, p. 251, the following language is
used on page 258:

“Plaintiffs below in their petition base their right of recovery on the
ground that the defendants below had disabled themselves to perform the
contract, by conveying the lands sold to them to other parties, in conse-
quence of which they were justified in regarding the contract as rescinded,
if they chose to do so, and in demanding that they should be placed in
statu guo, by a return of the money paid. This alleged state of facts would,
without doubt, if proved, have entitled the plaintiffs below to recover, pro-
vided the contract had been a legal one, and as such binding upon the
parties. But it was wholly illegal, and bound neither of them. The non-
performance of it by either of the parties gave no right of action to the
other, * * *»

“The maxim ‘Ex turpi causa, non oritur actio,’ is an old and familiar
one, resting on the clearest principles of public policy, and never to be
ignored. In accordance with this maxim, nothing is better settled than
that, in regard to contracts which are entered into for fraudulent or illegal
purposes, the law will aid neither party to enforce them whilst they remain
executory, either in whole or in part, nor, when executed, will it aid either
party to place himself in statu quo by a rescission, but will, in both cases,
leave the parties where it finds them.”

Recovery, then, is made upon the finding of the inspector under and by virtue
of the provision of the section of the General Code above named, to wit: General
Code section 286, and the surveyor having received money out of the county
treasury, other than that specifically provided by law, is liable under the statute
to an action upon his bond and recovery can be had for the amount wrongfully
received.

State v. Kelly, 25 O. S. 421.

If, however, the originé.l contract be considered for services only, recovery of
the illegal payments can still be made under the authorities above cited, and such
recovery would give no right of action to the ex-surveyor to recover the property
from the county. The ex-surveyor was employed by the county for each working
day of the time between the letting of the contract and the payment of the money,
at the rate of $5.00 per day for his services on other matters. Whatever services
he performed during that time should be for the benefit of the county. Good
morals and public policy both require faithful services on behalf of all public
officials. The only thing the county received from him outside of the articles
furnished was his services and he was in duty bound to render these.

Answering your question, then, fully together with all that your inquiry might
suggest, you are advised that this was an illegal payment and should be recovered
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back, illegal if it be considered for supplies, by reason of the law preventing the
officers furnishing them to the county. If it be considered service, illegal because
it is additional pay and perquisite over and above his salary, which he has no
right to receive. That, really being service performed by him for pay for the
county, the maps belong to the county; or if it were supplies illegally sold by him
to the county, he would have no recourse to get them back again and the maps
should be kept in the surveyor’s office as public property.
Very truly yours,
JosepH McCGHEE,
Attorney-General,

49,

OHIO REFORMATORY FOR WOMEN—WOMEN MUST BE SENTENCED
THERETO WHEN SENTENCE WILL RESULT IN IMPRISONMENT
FOR MORE THAN THIRTY DAYS—VIOLATORS OF CITY ORDI-
NANCE NOT TO BE SENTENCED THERETO.

A woman convicted of a misdemeanor must be sentenced to the Ohio reforma-
tory for women when such sentence will result in vmprisonment for more than
thirty days and in such cases where a prisoner is remanded for non-payment of
fines and costs, she must be remanded to the Ohio reformatory for women instead
of to a jail, workhouse or other such institution, when the imprisonment'so caused
will be in excess of thirty days.

CoLumsus, OHIo, February 23, 1917,

Hon. PeErrY SMITH, Prosecuting Attorney, Zanesville, Ohio.
Dear Sir:—I have your letter of January 27, 1917, as follows:

“M. G. was sentenced by the court of common pleas to 30 days in
the workhouse and a fine of $25.00 and costs of $9.76, making a total of
$34.76. It will take 88 days in all to work this fine and costs out. I. L.

- was sentenced to the workhouse from the police court to pay a fine of
$5.00 and costs $3.90, total $8.90, and a fine of $20.00, costs $3.90, total $23.90,
in all $32.80, which amounts to 65 days at 60 cents a day. I desire to know
from you if it is proper for the superintendent of the workhouse of the
city of Zanesville, county of Muskingum, to accept these women.

“Under section 2148-7 of the General Code, as amended in 105-106
Ohio Laws, why should they not have been sentenced to Marysville as
contemplated by this law. Please give me an answer by return mail as
these parties are now confined in the workhouse. We do not desire to
violate this law, but my contention and construction of the law is as
follows:

“So long as the sentence of the court is no more than 30 days, they
are not violating this law. Am I right or wrong in my interpretation of
the statute?”

Section 2148-1 G, C. reads:
“The Ohio reformatory for women shall be used for the detention

of all females over sixteen years of age, convicted of a felony, mis-
demeanor, or delinquency as hereinafter provided, and for the detention
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of such female prisoners as shall be transferred thereto from the Ohio
penitentiary and the girls’ industrial school as hereinafter provided.

Section 2148-7 reads:

“After the issuance of the first proclamation hereinbefore referred to,
it shall be unlawful to sentence any female convicted of a felony to be
confined in either the Ohio penitentiary or a jail, workhouse, house of
correction or other correctional or penal institution, and after the issu-
ance of the second proclamation it shall be unlawful to sentence any
female convicted of a misdemeanor or delinquency to be confined in any
such place, except in both cases the reformatory herein provided for, the
girls’ industrial school or other institution for juvenile delinquency, unless
such person is over sixteen years of age and has been sentenced for
less than thirty days, or is remanded to jail in default of payment of
either fine or costs or both, which will cause imprisonment for less than

thirty days, provided that this section shall not apply to imprisonment
for contempt of court.”

The governor issued the second proclamation above referred to on Decem-
ber 27, 1916.

This department has just rendered an opinion to Hon. D. H. Peoples, prose-
cuting attorney, Pomeroy, Ohio, to the effect that a justice of the peace in mis-
demeanor cases in which he has final jurisdiction may sentence a woman prisoner
to the Ohio reformatory for women.

In reply to your inquiry I beg to state that I am of the opinion that the
provisions of section 2148-7 make it mandatory upon the sentencing court or
magistrate to sentence a woman convicted of a misdemeanor to the Ohio reforma-
tory for women instead of to the workhouse, jail or other such institution when
such a sentence so impgsed is in excess of thirty days, and that when in such
misdemeanor cases a woman is remanded for non-payment of costs, she must be
remanded to the Ohio reformatory for women intead of to a jail, workhouse or
other such institution, when the imprisonment so caused will be in excess of
thirty days.

T note, however, that one of the women referred to in your letter was sen-
tenced to the workhouse from the police court of Zanesville, and the possibility
that she may have been sentenced for a violation of a city ordinance induces me
to take up a question here concerning which official inquiry has been made of
this department frequently within the last week. This question is whether or not
a female person convicted of a violation of a city ordinance can be committed to
the Ohio reformatory for women.

Section 12372 G. C. defines “misdemeanor” as follows:

“Offenses which may be punished by death, or by imprisonment in the
penitentiary, are felonies; all other offenses are misdemeanors.”
Section 2148-1 G. C. provides in part:

“The Ohio reformatory for women shall be used for the detention of
all females over sixteen years of age, convicted of a felony, misdemeanor,
or delinquency”

and section 2148-7 G. C. makes it unlawful to sentence prisoners convicted of
these classes of crimes to the workhouse or jail where the sentence is in excess

4+—Vol.I—A. G.
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of thirty days. The question then is, does the word “misdemeanor” as used in
these sections include violations of municipal ordinances.

Bouvier defines misdemeanors as follows:

“The word is generally used in contradistinction to felony; mis-
demeanors comprehending all indictable offenses which do not amount to a
felony, as perjury, battery, libels, conspiracy and public nuisances, but
not including a multitude of offenses over which magistrates have an ex-
clusive summary jurisdiction, for a brief designation of which our legal
nomenclature is at fault.”

State v. McConnell, 70 N. H., 158, gives the following definition:

“A crime or misdemeanor is an act committed in violation of a public
law, either forbidding or commanding it, which the. state punishes in
criminal proceedings in its own name.”

Also Adams Express Company v. State, 161 Ind. 328.
In the case of Pearson v. Wimbish, 124 Ga. 709, the very question at issue
here was passed upon. In that case the penal code of the state read in part:

“Crimes or misdemeanors shall consist of a violation of a public law,
in the commission of which there shall be a union or joint operation of
act and intention or criminal negligence.”

And also provided:

“Every crime, other than a felony, as therein defined, is a misde-
meanor.”

The court in construing these provisions said:

“This definition appertains to the subject matter of the penal code
wherein only offenses against the public laws of the state are considered.
Municipal offenses are not treated as a violation of public laws, but as any
fractions of the legal laws of the municipality which have no place in the
penal code of the state.” i ’

The holding pointed to by these authorities is strengthened by the fact that
the state institutions are maintained by the state at state expense and were not
intended to care for local municipal charges.

In view of the authorities herein cited, I am of the opinion that women con-

_victed of violations of city or local ordinances cannot be sentenced to the Ohio
reformatory for women at Marysville.

Since you have not stated what crimes the women referred to have been
convicted of, I will not pass upon their individual cases in this opinion, but leave
the application of the rules herein laid down to their cases for yourself.

Very truly yours,
Josepr McGHEE,
Attorney-General.
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OHIO PENITENTIARY—PAROLE OF LIFE PRISONER WHOSE TERM
HAS BEEN COMMUTED TO 20 YEARS BY BOARD OF MANAGERS
VOID—VIOLATION OF SUCH PAROLE DOES NOT FORFEIT “GOOD
TIME” NOR PAROLE DEPOSIT.

A prisoner was sentenced to the Ohio penstentiary in July, 1904, to serve a
life term for murder in the second degree. The sentence was commuted by
the governor in April, 1908, to a term of 20 years, and in August, 1908, he was
paroled by the board of managers of the Ohio penitentiary, and under this rule
was required to deposit $25.00 at the time of the parole. In December, 1908, the
board of managers revoked the prisoner's parole and declared the parole deposit
forfeited. At the time of his parole the prisoner had served less than five years
in the penitentiary, whereas the statute provided that a prisoner serving the
sentence for murder in the first or second degree should not be eligible for parole
until he had served twenty-five years.

HELD: That the board of managers of the Ohio penitentiary had no au-
thority to parole this prisoner, nor to require the parole deposit, and they therefore
had no authority to deduct “good time” from the prisoner for wviolation of parole
under section 2174 G. C., nor to declare the parole deposit forfeited for such
violation. The prisoner should be released at the expiration of his twenty-year
term as though never paroled, and the $25.00 parole deposit should be refunded
to him, :

CoLumMBus, Onro, February 23, 1917,

Hon. F. E. THoMAs, Warden, Ohio Penitentiary, Columbus, Ohio.
Dear Sir:—1I have your letter of February 8, 1917, as follows:

“I respectfiilly request your opinion based on the following facts, as to
the status of the case of Harry Mapleson, serial No. 35623, and advice as
to whether Mapleson should have the benefit of diminution of sentence
so as to release him on February 28, 1917.

“Mapleson was tried at the April, 1904, term of court in Cuyahoga
county on an indictment charging murder in the first degree. His trial
resulted in a disagreement and before his second hearing began Mapleson
volunteered a plea of guilty to murder in the second degree, and was
sentenced to life imprisonment in this institution, which sentence he began
on July 1, 1904.

“On April 29, 1908, Mapleson’s life term was commuted to a term of
20 years, which, with the diminution of sentence allowed by law, expires
on February 28, 1917.

“On August 13, 1908, the then board of managers of the Ohio peni-
tentiary released Mapleson on parole.

“Mapleson was declared. a parole violator and returned to the Ohio
penitentiary on November 13, 1908, and on December 10, 1908, the board
of managers revoked Mapleson’s parole, but held that he should forfeit
no “good time.” This is recorded in the minutes of the proceedings of
the board of managers in session on December 10, 1908, in the following
entry:

“‘Harry Mapleson, serial No. 35623, parole No. 1860, paroled August
13, 1908, was returned to prison November 13, 1908, by Field Officer B. S.
Ogle for violation of his parole. On account of the long time he has
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yet to serve, on motion, his parole was revoked, his parole deposit for-
feited, but no time taken, Warden’s recommendation, which was unani-
mously concurred in)

“At the time Mapleson was paroled the statutes prescribed that a
prisoner serving life for murder in the second degree was not eligible
to parole until he had served twenty-five full years of imprisonment.
Mapleson had served a little more than four years when released on
parole.

“Section 2174 of the General Code, also Opinions of the Attorney-
General (No. 567, July 24, 1912, to the warden of the Ohio penitentiary,
and No. 574, August 8, 1912, to the Ohio board of administration) hold
that a person who violates the conditions of his parole, and whose parole
is revoked, must serve the unexpired period of the maximum term of his
imprisonment, with no “good time” allowance.

“Mapleson has in his possession a “Notice of Action by Board,”
issued to him by the former board of managers, advising him that no
‘good time’ was declared forfeited because of his violation and revocation
of parole. Similar entries also appear on the records of the Ohio peni-
tentiary, which, if held to be proper, will release Mapleson on February
28, 1917. . .

“I wish, therefore, that you would advise me whether Mapleson
should have the benefit of the diminution of sentence and the action of
the former board of managers be discharged -at the expiration of the
original ‘short time’ sentence, February 28, 1917

Sections 2164, 2169 and 2174 of the General Code read as follows:

“Section 2164. The board of managers may deduct from a prisoner a
part or all of the good time gained, for a violation of the rules of disci-
pline, or a want of fidelity and care in the performance of work, accord-
ing to the aggravated nature or the frequency of the offense. The board
may review the conduct-record of a prisoner. If a violation of the rules
and discipline was committed through ignorance or circumstances beyond
his control or abuse by an officer, the managers may restore to the prisoner
the time lost by such violations.”

“Section 2169. The board of managers shall establish rules and regu-
lations by which a prisoner under sentence other than for murder in the
first or second degree, having served the minimum term provided by law
for the crime of which he was convicted, and not previously convicted
of felony or not having served a term in a penal institution, or a prisoner
under sentence for murder in the first or second degree, having served
under such sentence twenty-five full years, may be allowed to go upon
parole outside the buildings and enclosures of the penitentiary. Full
power to enforce such rules and regulations is hereby conferred upon the
board, but the concurrence of every member shall be necessary for the
parole of a prisoner.”

“Section 2174. A prisoner violating the conditions of his parole or
conditional release, having been entered in the proceedings of the board
of managers and declared to be delinquent shall thereafter be treated as
an escaped prisoner owing service to the state, and, when arrested, shall
serve the unexpired period of the maximum term of his imprisonment.
The time from the date of his declared delinquency to the date of his
arrest shall not be cqunted as a part of time served.”
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It will not be necessary in this opinion to discuss the question as to whether
or not the time forfeited under section 2174 by a prisoner for violation of parole,
can be restored to him by the board of managers (now the board of administration)
under section 2164, for the reason that the answer to your question will be based
on other facts stated in your letter.

Section 2169 G. C., above quoted, provided that “the board of managers shall
establish rules and regulations by which a prisoner under sentence other than for
murder in the first or second degree * * * or a person under sentence for
murder in the first or second degree having served under such sentence twenty-
five full years” may be paroled.

Your letter shows that the prisoner M. was tried in April, 1904, and sentenced
at the April, 1904, term of court, and paroled in August, 1908.

This section as above quoted, though amended since, was in force as quoted
at that time. M. was sentenced to the Ohio penitentiary to serve a life term for
murder in the second degree, and the fact that on April 28, 1908, his life term
was commuted by the governor to twenty vears in no way affected the question
of his eligibility for parole.

See Opinions of the Attorney-General, 1912, volume 2, page 1923.

It seems very clear, therefore, that the board of managers at the time they
paroled prisoner M., or rather when they attempted to parole him, had no
authority to do so, and their action was, therefore, null and void. The same
thing is true concerning their action in declaring his parole revoked on December
10, 1908. In other words, they really never paroled him or revoked his parole,
and he, therefore, neither lost nor gained any good time by either attempt. of the
board to do these things. This being the case he is entitled to his release when
his twenty-year sentence, minus the good time gained under section 2163, is served.

The parole statute provides that “the time from the date of his declared
delinquency to the date of his arrest, shall not be counted as a part of the time
served, but inasmuch as he was never really paroled, and never really became
delinquent as a parole violator, he could not be charged with this loss of good
time. However, I am informed that in his case the board declared him delinquent
and revoked his parole at the same time that he was arrested and returned to the
prison, so that this question will not, in his case, affect the date of release.

At the time of his parole the rules of the board of managers of the Ohio
penitentiary provided that a prisoner must deposit with the warden of the
penitentiary the sum of $25.00 at the time of his parole, and that in the event the
board should later find it necessary to revoke his parole they should declare the
deposit of $25.00 forfeited. This you inform me they did in the case of the
prisoner referred to in your request. Inasmuch as the board had no authority to
parole him, they had no authority to require him to make this deposit, and their
action in doing so, and in later declaring the deposit forfeited was null and void.

It might be argued that even though the board of managers of the Ohio
penitentiary had no authority to parole this prisoner, nor to take away lost time
from him because of violation of parole, nevertheless it was in their power to
find him guilty of misconduct for violation of prison rules under section 2164 G. C.,
and that the prisoner M. could lose his good time under this section. If this be
true, and it be held that the old board of managers of the Ohio penitentiary
had authority to take this time from M., not for violation of parole, but for
violation of prison rules, even then their later action of December 10, 1908, in
restoring his time would bind them and leave the prisoner’s date of release
unaffected.
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For these reasons I am of the opinion that the prisoner you refer to should
be released on February 28, 1917, when you state the twenty-year sentence will be
completed, and I am also of the opinion that the $25.00 which the state took from
him as a parole deposit should be returned to him.

Very truly yours,
Josepr McGHEE,
Attorney-General,

51.

RESOLUTION—BY COUNTY COMMISSIONERS PROVIDING FOR ISSU-
ANCE OF BONDS DOES NOT THEREBY ISSUE BONDS—-PROVISION
IN SAID RESOLUTION REQUIRING LEVY ON TAXABLE PROPERTY
FOR INTEREST AND SINKING FUND SUFFICIENT PRIOR TO ISSU-
ANCE OF SAID BONDS—MONEY COMING INTO SINKING FUND
FROM OTHER SOURCES THAN TAX LEVY—MAY BE USED TO
PAY INTEREST ON SAID BONDS.

A resolution by the board of county commissioners providing for the issuance
of bonds under section 1223 of the General Code does not thereby issue said bonds,
and therefore a provision in said resolution requiring an annual levy on the
taxable property of the county in a sum sufficient to pay the interest on such
bonds and to create a sinking fund for their retiremient at maturity is a provision
for such purpose “prior to the issuance of such bonds” within the meaning of said
section,

Moneys legally coming into a county debt or sinking fund with respect to such
bond issues from sources other than the proceeds of the annual tax levy required
by said resolution may be used in paying interest accruing on said bonds after
issue.

CoLumsus, OHio, February 23, 1917,

Hon. BEN A. BickLEY, Prosecuting Attorney, Hamilton, Ohio.

DeAr Sir:—I am in receipt of your favor under date of February 17th, en-
closing copy of the resolutions adopted on January 3, 1917, by the board of county
commissioners of your county providing for bond issues in the sum of $18,000.00,
$45,000.00 and $55,000.00 respectively, to apply on the cost of .a number of inter-
county highway improvements which have been projected in your county. In
your communication you ask my opinion as to the validity of this bond issue, but
inasmuch as I have not the complete transcript of the proceedings relating to
these proposed improvements I shall, as requested by you, address myself to one
question only, to wit: that raised by the auditor of your county, as to whic¢h you say:

“Objection has been made by Quincy A. Davis, county auditor, for
the reason that he claims that the county commissioners have not provided,
prior to the issuing of bonds for levying and collecting annually a tax
upon all taxable property of the county to provide a sum sufficient to pay
the interest on such bonds and to create a sinking fund for their retire-
ment at maturity. He claims that no such provision has been made and
that there will be no money to pay the interest on the bonds if isswed, and
for said reason he has intimated he will not sign the said bonds.”

As before noted, these three bond issues are provided for in the same resolu-
tion. I do not understand that a question has been raised as to this procedure,
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and on the authority of the case of Heffner v. Toledo, 75 O. S. 413, it would
seem that such procedure is entirely regular so far as this question is concerned.

As I understand from the information imparted by you on the occasion of
your visit to this office a few days ago, the proposed intercounty highway improve-
ments were projected by application made to the state highway commissioner by
the commissioners of your county, and that the respective bond issues provided for
in the resolution above mentioned covered the shares of the cost and expense of
such improvement to be ultimately borne by the county and the owners of property
abutting upon said respective improvements, and that the several townships in
which these proposed improvements are located are not to pay any part of the
cost and expense of said improvements, but the county commissioners acting, as I
presume, under the provisions of section 1217 of the General Code have as to
each of said improvements assumed the part of such cost and expense as would
otherwise be apportioned to said respective townships under the provisions of
section 1214 of the General Code.

I do not deem it necessary to discuss or even note all of the various statutory
provisions relating to the improvement of intercounty highways under chapter
8 of the Cass Road Law.

Section 1218 of the General Code provides that where the improvement of
an intercounty highway is projected on the application of the county commissioners
for state aid in such an improvement, no contract shall be let by the state highway
commissioner unless the county commissioners of the county in which the improve-
ment is located shall have made a written agreement to assume in the first instance
that part of the cost and expense of the said improvement over and above the
amount to be paid by the state; while section 1212 of the General Code provides
in such case that the proportion of the cost and expense of constructing such
improvement to be paid by the township, county and property owners shall be
paid by the treasurer of the county in which the highway is located upon the
warrant of the county auditor issued upon the requisition of thé state highway
commissioner.

These provisions, as well as those of section 1223 of the General Code, herein-
after noted, are full warrant for the conclusion that the state in such case has
a right to look to the county for such part of the cost and expense of the improve-
ment as is not to be borne by the state itself.

Section 1223 of the General Code reads as follows:

“The county commissioners, in anticipation of the collection of such
taxes or assessments, and whenever in their judgment it is advisable,
are hereby authorized to sell the bonds of any such county in which such
construction, improvement or repair is to be made to an amount necessary
to pay the respective shares of the county, township or townships, and the
lands assessed for such improvement, but the aggregate amount of such

" bonds issued shall not be in excess of one per cent of the tax duplicate
of such county. Such bonds shall state for what purpose issued and bear
interest at a rate not to exceed five per cent per annum, payable semi-
annually, and in such amounts as to mature in not more than five years
after their issue, as the county commissioners shall determine. Prior to
the issuance of such bonds the county commissioners shall provide for
levying and collecting annually a tax upon all taxable property of the’
county to provide a sum sufficient to pay the interest on such bonds and to
create a sinking fund for their retirement at maturity. The proceeds of
such bonds shall be used exclusively for the payment of the cost and ex-
pense of the construction, improvement or repair of the highway for
which the bonds are issued. If bids are made for a portion of the pro-
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posed issue, the commissioners may accept a combination of bids, if by
so doing the bonds will produce the best price to the county, and at the

" request of the purchaser the bonds may be issued in denominations of
one hundred dollars or multiple thereof, notwithstanding a provision of the
resolution providing for their issue.”

Though, as before noted, the respective bond issues provided for by the
resolution adopted by the commissioners of your county covered not only the share
of the cost and expense of the improvement of these respective improvements to
be ultimately borne by the county, but the share of the cost and expense to be
borne by the owners of the property abutting on said improvements as well, yet
by virtue of the provisions of section 5630-1 of the General Code said bonds,
when issued, are to be deemed county obligations in the full and complete sense
of the word. I presume that the question made by the auditor of your county arises
by reason of the following provision in section 1223:

“Prior to the issuance of such bonds the county commissioners shall
provide for the levying and collecting annually a tax on all taxable prop-
erty of the county to provide a sum sufficient to pay interest on such bonds
and to create a sinking fund for their retirement at maturity.”

This provision, quite identical to that found in section 6929 of the General
Code relating to the issue of bonds by the county commissioners for the con-
struction of county road improvements under section 6 of the Cass Road Law, is
not, as I view it, to be interpreted as making a requirement with respect to the
provision for the issue of bonds under section 1223 in addition to that required
by section 11 of article XII of the State Constitution, which reads as follows:

“No bonded indebtedness of the state, or any political subdivisions
thereof, shall be incurred or renewed unless, in the legislation under which
such indebtedness is incurred or renewed, provision is made for levying
and collecting annually by taxation an amount sufficient to pay the interest
on said bonds, and to provide a sinking fund for their final redemption at
maturity.”

Construing this provision of the state constitution, the court, in the case
of Linke v. Karb, 8 O. S. 326, in its opinion at page 339 of the report, says:

“This, of course, does not require the immediate levying of a tax
certain, either in the amount or rate, for the provision of this amendment
is that this tax shall be levied annually and collected annually, but it does
not mean that, at the time the issue of bonds is authorized, the taxing
authorities proposing to issue such bonds shall provide that a levy shall’
be made each year thereafter during the term of the bonds in an amount
sufficient to pay the interest thereon and retire the bonds, and such provi-
sion, so made at the time the bonds are authorized, shall be binding and
obligatory upon these taxing officers of that political subdivision and
their successors-in office until the purpose of such levy shall have been
fully ‘accomplished by the retirement of the bonds so issued. Such a
provision fills the full purpose of this amendment to the constitution and
is not subject to the objection that it is impossible at the time of issue to
determine either the amount that must be raised for that purpose or the
rate that must be levied to raise such an amount. That amount may be
determined from year to vear, and levied annually, for that is the com-
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mand of the amendment itself; but having declared at the time of the
issue of such bonds that a levy shall be made in an amount sufficient,
there then remains for the taxing officials the mere matter of calculation
as to the amount. The levy must be made at all events in pursuance to the
original provisions therefor, and subsequent taxing authorities must make
such annual levy, regardless of what exigencies may arise in the future.”

With respect to the question here made, the resolution of the board of county
commissioners of your county providing for the bond issue above noted further
provides as follows:—

“Be it further resolved that for the purpose of providing funds to pay
the interest upon the aforesaid bonds as the same fall due, and also to
create and maintain a sinking fund sufficient to discharge the principal
of said bonds at maturity there shall be levied and collected upon all taxable
property in Butler county, for the year 1917, and for each year thereafter
up to and including the year 1922, in addition to all other taxes, taxes to
produce an amount sufficient to pay the interest on such bonds, and pro-
vide a sinking fund for their final redemption at maturity, and all funds
derived from said taxes shall be placed in a separate and distinct fund,
which together with all interest collected on the same shall be irrevocably
pledged to the payment of interest and principal of said bonds as the same
fall due.”

This provision in the resolution seems to be a substantial compliance with the
requirements of section 11 of article XII of the State Constitution, and inasmuch
as the particular provision above quoted from section 1223 of the General Code
is not to be interpreted as adding anything to the constitutional provision I am
of the opinion that the county commissioners have all the provision for levying
and collecting an annual tax for interest and sinking fund purposes as is required.

The resolution of the county commissioners provides for the issuance of these
bonds, but the bonds are not thereby issued; and the provisions above quoted from
said resolution does, therefore, prior to the issuance of said bonds, make pro-
vision for an annual tax levy to secure the payment of interest on these honds
and the creation of a sinking fund to retire them at maturity.

(Linke v. Karb, supra, pages 326, 336 and 339.)

Inasmuch as the proceeds of the first annual levy to be made by the county
commissioners under the direction of the resolution providing for this bond issue
may not be available until the tax distribution of February, 1918, it is obvious
that the first semi-annual installment of the interest on said bonds falling due
August 1, 1917, cannot be paid out of such proceeds.

As to this, however, I note from a memorandum enclosed by you that the
bonds in question, aggregating $118,000.00, have been purchased by the First
National bank of Columbus, Ohio, at a premium of $2,843.80. Section 2295 of the
General Code provides that money paid by way of premium and accrued interest
on the purchase of bonds shall be credited to the sinking fund from which such
bonds are to be redeemed. This being so, I see no objection to the payment of the
first annual installment of interest on these bonds from the amount received for
premium and accrued interest on the sale of the bonds.

In this connection it is plain that neither the constitutional prov151on nor
that of section 1223 of the General Code, above quoted, contemplates that the
proceeds of the annual tax levy directed by these provisions, or by resolution
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issuing the bonds, shall be the sole fund from which these bonds and interest
thereon are paid. On the contrary, the only purpose of this tax levy is to protect
the bonds and the interest thereon as against a deficiency in the collection of
special taxes and assessments laid to cover the respective shares of the cost of the
improvement to be paid by the county (township), and property owners. This is
recognized by the provisions of section 5630-1 of the General Code, and it is
only when there are not other moneys coming into the sinking or county debt
funds applicable to the payment of the bonds or interest thereon that resort to the
levies directed by the constitutional provision and section 1223 of the General Code
must be made. Consistent with other constitutional provisions, this is as far as
the annual tax levies thus directed can go.

Wasson v. Commissioners, 49 O. S. 622;
Hubbard v. Fitzsimmons, 57 O. S. 436;
State ex rel. Brennan v. Benham, 89 O. S. 351.

Therefore, I am of the opinion that if there are in the sinking or debt funds
of the county moneys from any source from which the first semi-annual install-
ment of these bonds can be paid such interest payment can be made from said
moneys, and that unless there are other objections to the validity of these bond
issues, such as would justify the purchaser in refusing to take the same, the fact
that the first semi-annual installment of interest cannot be paid from the pro-
ceeds of the taxes should not avail to defeat said bond issue.

Very truly yours,
JosepH McGHEE,
Attorney-General.

52,

TAX MAPS—COUNTY COMMISSIONERS MAY LET CONTRACT FOR
SAME TO DEPUTY SEALER OF WEIGHTS AND MEASURES.

The law does not prohibit couniy commissioners from letiing contract for
tax maps to the deputy sealer of weights and measures provided the county com-
missioners have advertised for bids and the contract is otherwise properiy let.

CorLumsus, OHio, February 23, 1917.

Hown. C. C. CrHAPMAN, Prosecuting Attorney, Ashland, Ohio.
Dear Sir:—I have your letter of January 2, 1917, as follows:

“The county commissioners of Ashland county have advertised for
bids on making tax maps for the auditor and assessors for the year 1917.
In your opinion can the deputy sealer of weights and measures do this
work if the contract should be awarded to him. The making of the tax
maps would not in any way interfere with his duties as sealer of weights
and measures as the making of the maps would be done outside of his office
hours. Would the opinion No. 205, rendered by Hon. Timothy S. Hogan
on March 30, 1911, apply to this same case?”

Sections 5549, 5550, 5551 and 5552 of the General Code read:
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“Section 5549. If, in the opinion of the county commissioners, it is
necessary to the proper appraisal of the real estate of such county, on or
before their June session, one thousand nine hundred and thirteen, and
every fourth year thereafter, they may advertise for four consecutive weeks
in one or more newspapers of general circulation in the county, for sealed
proposals to construct the necessary maps and plats to enable the assessors
in the county, or any district thereof, to correctly reappraise all real estate.
The maps and plats shall be made under the supervision of the county
auditor, and such advertisement shall particularly specify the extent and
character of the work to be done. Each bid shall be accompanied by a
good and sufficient bond of not less than one thousand dollars conditioned
that said bidder will not fail or refuse to enter into contract in accordance
with the advertised proposals, in case his bid is accepted. The commis-
sioners shall open the bids on the day named in the advertisement, and,
within three days thereafter, award the contract to the lowest and best
bidder, if, in their opinion, it is to the interest of the county so to do, or
they may reject any and all bids. ’

“Section 5550. If the contract is awarded, the bidder to whom it is
awarded shall forthwith give a good and sufficient bond, with two or more
sureties, in an amount of not less than two thousand dollars, nor more
than ten thousand dollars, as required by the county commissioners, ¢on-
ditioned for the prompt, faithful and accurate performance of the work to
be done. On completion of any city, village, township, or district, the work
shall be paid for out of the county treasury, on the warrant of the county
auditor, after it has been duly accepted and approved by the county com-
missioners. No bill shall be allowed until the auditor and commissioners
are satisfied that the labor has been performed in accordance with the
contract on file with the county auditor. In counties or districts having
no map, the commissioners shall furnish it under the provisions of this
chapter.

“Section 5551. The board of county commissioners may appoint the
county surveyor, who shall employ such number of assistants as are nec-
essary, not exceeding four, to provide for making, correcting, and keeping
up to date a complete set of tax maps of the county. Such maps shall
show all original lots and parcels of land, and all divisions, subdivisions
and allotments thereof, with the name of the owner of each original lot or
parcel and of each division, subdivision or lot, all new divisions, sub-
divisions or allotments made in the county, all transfers of property
showing the lot or parcel of land transferred, the name of the grantee,
and the date of the transfer, so that such maps shall furnish the auditor,
for entering on the tax duplicate, a correct and proper description of each
lot or parcel of land offered for transfer. Such maps shall be for the use
of the board of equalization and the auditor, and be kept in the office of
the county auditor.

“Section 5§552. The board of county commissioners shall fix the salary
of the draughtsman at not to exceed two thousand dollars per year.
They shall likewise fix the number of assistants not to exceed four, and
fix the salary of such assistants at not to exceed fifteen hundred dollars
per year. The salaries of the draughtsman and assistants shall be paid
out of the county treasury in the manner as the salary of other county
officers are .paid.”

Assuming that the county commissioners still have the pawer to contract for
tax maps under these sections, which is a very doubtful question in view of the
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present chaotic condition of our tax legislation, I will proceed to answer your
question as to whether or not they may contract with the deputy sealer of weights
and measures.

The opinion you refer to in your letter was rendered by former Attorney-
General Hogan on March 30, 1911, and is found in volume I of the Opinions of
the Attorney-General, 1911-12, page 225. In this opinion it was held that:

“Where the county commissioners advertise for bids for making plats
for the use of the quadrennial real estate appraisers and the recorder of
the same county submitted a bid, was awarded the contract, rendered the
service and was paid the amount of his bid, there should be no recovery
as there is no prohibition in the law against the letting of such a contract
to the county recorder.”

The effect of section 12910 G. C. was not discussed in this opinion for the
reason that the opinion treated the making of the tax plats as a contract for
services and not one for “supplies” within the meaning of the section.

This view, I am inclined to think, is correct, and I am, therefore, of the
opinion that the law does not prohibit the county commissioners from letting the
contract for the tax maps referred to, to the deputy sealer of weights and measures,
providing the county commissioners have advertised for bids and the contract is
otherwise properly let. Very truly yours,

JoserH McGHEE,
Attorney-General.

53.

CORPORATIONS—WHICH ARE ORGANIZED PROVIDING FOR COMMON
STOCK ONLY-—-MAY INCREASE CAPITAL STOCK BY ISSUING
ONLY PREFERRED STOCK—CERTIFICATE OF INCREASE MAY SET
OUT PREFERENCES AND RESTRICTIONS—NOT NECESSARY TO
AMEND ARTICLES OF INCORPORATION.

1. In cases in which corporations for profit are orvganized providing for com-
mon stock only, and the capital stock is increased by providing for the issuing of
preferred stock, the certificate of increase filed with the secretary of state wmay
set out and provide for such preferences and resirictions upon the preferred stock
as are provided for by law.

2. Under such conditions it is not necessary to provide for such preferences
and restrictions by way of amending the articles of incorporation, but they may be
provided for in the certificate of increase.

CorLumBus, Ounio, February 23, 1917.

Hon. W. D. FurtoN, Secretary of State, Columbus, Ohio.

Dear Sir:—I have your communication of February 10, 1917, in which you
ask my opinion upon certain matters therein contained. Said communication is as
follows: '

“T am herewith enclosing a certificate of increase of capital stock of
The Culver Art-and Frame Company, to increase its present capital stock
of $35,000.00, all- common, -to $50,000.00, the -increase to be preferred.
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“The articles of incorporation provide only for common stock, which

has all been subscribed for and issued.

“I desire to know whether preferred stock can be issued as attempted in
this case without any provision for preferred stock in the articles of

incorporation.

“I direct your attention to sections 8667, 8668 and 8669 of the General
Code, and section 8699 of the Code under which the present increase is

attempted to be made.

“I desire an opinion from you whether it is necessary to first amend
the articles to provide for preferred stock before such an increase as is
provided by the enclosed certificate can be made. Also advise me if I shall
accept and file the enclosed certificate without any further procedure

on the part of the corporation.”

The material facts upon which you ask an opinion are as follows:

“(1) The Culver Art and Frame Company incorporated with a

capital stock of $35,000.00, all common stock.

“(2) This stock is all subscribed for and issued and an installment

of 10% paid on each share.

“(3) Said company desires to increase its capital stock to $50,000.00,

an increase of $15,000.00, all to be sold as preferred stock.”

109

The certificate sent to you as secretary of state, to be filed as provided by

law, contains certain preferences, designations, restrictions and qualifications.
said certificate reads as follows:

“The Culver Art and Frame Company hereby certifies that on the 3rd
day of February, A. D. 1917, the capital stock of said company was fully
subscribed for, and an installment of ten per cent on each share of stock
has been paid; that at a meeting of its directors, held at the office of said
company on the 3rd day of February, A. D. 1917, the assent in writing of
three-fourths in number of the stockholders, representing more than three-
fourths of the capital stock of said company, having been first previously

obtained, the following resolution was adopted, viz:

“‘Resolved, That the capital stock of said, The Culver Art and Frame
Company be and the same is hereby increased from $35,000.00 to $50.000.00,
and that $15,000.00 of said increase be issued and disposed of as pre-
ferred stock, in one hundred and fifty (150) shares of $100.00 each, and
that the holders-thereof be entitled to receive a dividend on said preferred
stock of 6% per annum, payable semi-annually out of the surplus profits
of the company for each year, in preference to all other stockholders, and

such dividends shall be —_..___. cumulative.

“‘Such preferred stock may be redeemed at not less than par at the
time and price hereby fixed, and to be also expressed in the stock cer-

tificates thereof; to wit: * * *

““‘The purchasers and owners of the preferred stock shall be entiflgd
to a dividend of 6% per annum payable semi-annually out of the surplus

The

profits for each year, in preference to all other stockholders, and such

dividends shall be cumulative.

“‘The holders of the preferred stock shall have no voting power upon

any question in the management of the corporate business.
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““The preferred stock shall be subject to redemption at par and
accrued dividends and 5 per centum additional at any time on or before
five years from its date of issue.’”

Now your question is as to whether the certificate of increase of stock to
be issued and disposed of as preferred stock can legally contain these pref-
erences, designations, restrictions and qualifications, or must these be provided
by way of an amendment to the original articles of incorporation?

Before answering your question, I want to call your attention to an opinion
rendered by Hon. Edward C. Turner, found in volume II, page 1835, of the
Opinions of the Attorney-General for 1915, In this opinion Mr. Turner held
that the articles of incorporation may be amended after the filing of the certificate
in such a way as to show the preferences, restrictions, etc., of the preferred
stock, but he says that he does not at all pass upon the question as to whether
these same preferences and restrictions might be placed in the certificate of
increase of capital stock. In volume II, page 1856, of the Opinions of the
Attorney-General for 1915, Hon. Edward C. Turner rendered another opinion in
which he held that it is not necessary to set out preferences, restrictions, etc., in
the certificate of increase, but he did not pass upon the question you ask.

The answer to your question is to be found in the following sections of the
General Code, which I quote in full:

“Section 8667. If a corporation be organized for profit, it must have a
capital stock, which may consist of common and preferred, or common
only; but at no time shall the amount of preferred stock at par value
exceed two-thirds of the actual paid in in cash or property.

“Section 8668. When the capital stock is to be both common and
preferred, it may be provided in the articles of incorporation that the
holders of the preferred stock shall be entitled to yearly dividends of not
more than eight per cent, payable quarterly, half yearly, or yearly out of
the surplus profits of the company each year in preference to all other
stockholders. Such dividends also may be made cumulative.

“Section 8669. A corporation issuing both common and preferred stock
may create designations, preferences, and voting powers, or restrictions or
qualifications thereof, in the certificate of incorporation, and if desired,
preferred stock may be made subject to redemption at not less than par,
at a fixed time and price, to be expressed in the stock certificates thereof.

“Section 8699. Upon the assent in writing of three-fourths in number
of the stockholders of a corporation, representing at least three-fourths
of its capital stock, to increase the capital stock, it may issue and dispose
of preferred stock in the manner by law provided therefor. Upon such
increase of stock, a certificate shall be filed with the secretary of state
as provided in the next preceding section.”

Section 8667 G. C. provides that a corporation for profit must have a capital
stock, which may consist of common and preferred, or it may consist of common
stock only.

Section 8668 G. C. provides that when the capital stock is to be both common
and preferred, the articles of incorporation may provide for preferences on behalf
of holders of preferred stock.

Section 8669 G. C. provides that when both common and preferred stock is
issued, the certificate of incorporation may create preferences and restrictions
as to voting power of preferred stock and as to time of redemption of preferred
stock.
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Section 8699 G. C. provides that when three-fourths of the stockholders, rep-
resenting three-fourths of the capital stock, assent in writing to increase of
capital stock, it may issue and dispose of preferred stock in the manner provided
therefor by law.

Now, what is the answer to your question under the above provisions of law?

It is my opinion that the corporation can provide for designations, preferences,
voting powers and restrictions, such as set out in the certificate deposited with
you for filing. It is true sections 8668 and 8669 G. C. state that these preferences,
restrictions, etc.,, must be set out in the articles of incorporation, but this obtains
only when both common and preferred stock are provided for at the time of
the incorporation.

Section 8699 G. C. does not limit the issuing and disposing of preferred stock
to corporations which were incorporated with common and preferred stock, but
it does provide that preferred stock may be issued and disposed of in the manner
by law provided therefor. It is my opinion that the words: “in the manner by
law provided therefor” refer back to sections 8667, 8668 and 8669 G. C. in so far
as the effect; and that preferred stock can be issued and disposed of by way of
increasing the capital stock of the incorporation under the same terms and con-
ditions as it could have been at the time of the incorporation of the company,
even though at the beginning, no preferred stock was provided for; that the
certificate for such increase may contain such preferences, restrictions, etc., as
might have been provided in the original articles of incorporation had both
common and preferred stock been provided for.

You also ask in your communication whether you should file this certificate
without any further procedure on the part of the corporation. It is my opinion
that you should do so. It is true the provision found in section 8667 G. C.
applies to the issuance of preferred stock, which provision is as follows:

“k % * hut at no time shall the amount of preferred stock at par
value ‘exceed two-thirds of the actual capital paid in in cash or property.”

but I take it that this provision has nothing to do with the certificate, but merely
regulates the action of the corporation in the issuance of stock.
Very truly yours,
JoseprE MCcGHEE,
Attorney-General.
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54.

COUNTY COMMISSIONERS—MAY PROVIDE FOR BOND ISSUE UNDER
SEC. 1223 G. C. TO PROVIDE MONEY FOR HIGHWAY CONSTRUC-
TION—BEFORE ACTUAL TAX LEVY IS MADE BY COUNTY OR
TOWNSHIP UNDER SEC. 1222—RESOLUTIONS SHOULD, HOWEVER,
DIRECT ANNUAL LEVY.

A board of county commissioners may under section 1223 General Code pro-
vide for the issue of bonds covering the share of the cost of the construction of
an intercounty highway to be borne by the county, township and abutting property
owners before an actual levy of taxes is made either by the county or township un-
der section 1222 General Code. .

Corumsus, OR10, February 23, 1917.

Hown. CrARLES G. WHITE, Prosecuting Attorney, Batavia, Ohio.
Dear Sir:—This office is in receipt of your communication of January 23,
1917, asking our opinion on the following matter:

“The state highway department and the county commissioners have
agreed to build a piece of road in Ohio township, this county, but as I un-
derstand it neither the county nor the township have made any provision
for the levy of a tax, nor has any arrangement been made for the assessing
of abutting land owners. The commissioners now desire to proceed and
issue bonds under section 1223 of the General Code, provided they have
the right. '

“Will you please inform me whether or not the county commissioners
have the right to issue bonds under section 1223 of the General Code of
Ohio, as amended in 106 Ohio Laws, before any arrangements have been
made for the levy of the county or township tax, and also, before anything
is done toward the assessment against the abutting owners of the property
along the suggested state highway.”

I assume that the road the construction or improvement of which is con-
templated, is either an intercounty highway or a main market road, and with ref-
erence to the matter of the construction or improvement of such road, section 1191
of the General Code provides that the commissioners of any county may make
application to the state highway commissioner for aid from any appropriation by
the state from any fund available for the construction, improvement, maintenance
or repair of such road.

Section 1192 of the General Code provides that if the county commissioners
do not make application for state aid for the construction or improvement of any
such road on or before the time herein designated, the township trustees of any
township within the county may file such application, in which case the state high-
way commissioner may co-operate with such trustees in the construction or im-
provement of such road in the same manner as is provided in cases where the
county commissioners make application.

Section 1193 of the General Code, among other things, provides that each ap-
plication for state aid, whether made by the county commissioners or the town-
ship trustees, shall contain an agreement to pay one-half of the cost and expense
of the surveys and other expenses preliminary to the construction or improvement
of the road.

By section 1195 of the General Code it is provided that if upon receipt of an
application for state aid for any construction or improvement of an intercounty
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highway or main market road, the highway commissioner approves the construction
or improvement of the same, he shall certify his approval of the application or any
part thereof to the county commissioners or township trustees, as the case may be.

With respect to the payment of the cost and expense of the construction or
improvement of such road, section 1212 of the General Code provides that the
state’s portion of the cost and expense shall be paid by the treasurer of state upon
a warrant of the auditor of state, and the proportion of the cost and expense
thereof to be borne by the county, township and property owners shall be paid
by the treasurer of the county in which the road is located upon the warrant of
the county auditor, the same to be issued on the requisition of the state highway
commissioner.

Section 1214 of the General Code provides the manner in which the cost and
expense of the improvement other than the part thereof to be paid by the state
shall be apportioned between the counties, the township or townships and the
abutting property owners, and further provides that the township trustees shall
apportion the amount to be paid by the owners of abutting property according to
the benefits accruing to such owners of the land so located. Thxs section further
provides as follows:

“When bonds are issued in anticipation of taxes and assessments the
interest thereon shall be treated as a part of the cost and expense of the
improvement and apportioned among the county, the township or town-
ships, and the specially benefited property in the proportions to which they
severally contribute to the payment of the total cost and expense thereof
not paid by the state under the provisions of this or any other section.”

Section 1218 of the General Code provides as follows:

“Each contract under the provisions of this chapter (G. C. Secs. 1178
to 1231-3) except as otherwise provided in section 156 of this act (Sec.
7199) shall be made in the name of the state and executed on its behalf
by the state highway commissioner and attested by the secretary of the
department. No contract shall be let by the state highway commissioner
in a case where the county commissioners or township trustees are to con-
tribute a part of the cost of said improvement, unless the county commis-
sioners of the county in which the improvement is located shall have made
a written agreement to assume in the first instance that part of the cost
and expense of said improvement over and above the amount to be paid
by the state. Where the application for said improvement has been made
by the township trustees, then such agreement shall be entered into between
the state highway commissioner and the township trustees. Such agree-
ment shall be £led in the office of the state highway commissioner with the
approval of the attorney-general endorsed thereon as to its form and
legality.”

Sections 1222 and 1223 of the General Code provide for tax levy and the issu-
ance of bonds with respect to the construction or improvement of such road, and
the same read as follows:

“Sec. 1222. For the purpose of providing a fund for the payment
of the county’s proportion of the cost and expense of the construction,
improvement, maintenance and repair of highways under the provisions
of this chapter, the county commissioners are hereby authorized to levy
a tax not exceeding one mill, upon all taxable property of the county. Said
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lpvy shall be in addition to all other levies authorized by law for county
purposes, but subject, however, to the limitation upon the combined maxi-
mum rate for all taxes now in force.

“For the purpose of providing a fund for the payment of the propor-
tion of the cost and expense to be paid by the township or townships for
the construction, improvement, maintenance or repair of highways under
the provisions of this chapter (G. C. 1178 to 1231-3), the township trustees
are authorized to levy a tax, not exceeding two mills, upon all taxable
property of the township in which such road improvement or some part
thereof is situated ; such levy shall be in addition to all other levies author-
ized by law for township purposes and shall be outside of the limitation
of two mills for general township purposes, but subject, however, to lim-
itation upon the combined maximum rate for all taxes now in force.

“A county or township may use any moneys lawfully transferred from
any fund in place of the taxes provided for under the provisions of this
section.

“Sec. 1223. The county commissioners, in anticipation of the collec-
tion of such taxes or assessments, and whenever in their judgment it is
advisable, are hereby authorized to sell the bonds of any such county in
which such construction, improvement or repair is to be made to an amount
necessary to pay the respective shares of the county, township or townships,
and the lands assessed for such improvemient, but the aggregate amount
of such bonds issued shall not be in excess of one per cent. of the tax
duplicate of such county. Such bonds shall state for what purpose issued
and bear interest at a rate not to exceed five per cent. per annum, payable
semi-annually, and in such amounts as to mature in not more than five
years after their issue, as the county commissioners shall determine.
Prior to the issuance of such bonds the county commissioners shall pro-
vide for levying and collecting annually a tax upon all taxable property of
the county to provide a sum sufficient to pay the interest on such bonds
and-to create a sinking fund for their retirement at maturity. The pro-
ceeds of such bonds shall be used exclusively for the payment of the cost
and expense of the construction, improvement or repair of the highway
for which the bonds are issued. If bids are made for a portion of the pro-
posed issue, the commissioners may accept a combination of bids, if by so
doing the bonds will produce the best price to the county, and at the request
of the purchaser the bonds may be-issued in denominations of one hundred
dollars or multiple thereof, notwithstanding a provision of the resolution
providing for their issue.”

The provisions of section 1223 of the General Code requiring that county com-
missioners, before issuing the bonds therein provided for, should provide for the
levying and collecting annually of a tax upon all the taxable property of the county
to provide a sum sufficient to pay the interest on such bonds and to create a sinking
fund for their retirement at maturity is in keeping with the provisions of section
5630-1 of the General Code making all bonds of this kind county obligations and
in itself, in my opinion, evidences an unmistakable intent to authorize the county
commissioners to provide for the issue of the bonds before any tax is levied
either by the county commissioners or the township trustees under the provisions
of section 1222 of the General Code. The township trustees should, of course,
make the assessment on the abutting property in the manner provided for by sec-
tion 1214 of the General Code to pay the cost and expense of the improvement
to be borne by such abutting property, and also make an annual levy of taxes on
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the taxable property of the township to pay the township’s share of the cost of
the improvement.

The county commissioners are required to make an annual levy on the tax-
able property of the county in an amount sufficient to pay the county’s share of
the cost of said improvement and any deficiency in the collection of the assessment
installments for the township’s taxes to the end that said bonds and interest
thereon may be paid from time to time as they respectively mature.

In conclusion I note that specifically your question is whether or not the board
of county commissioners can issue bonds under section 1223 “before any arrange-
ments have been made” for the levy of county or township taxes and before any-
thing is done towards the assessment against abutting or the owners of the prop-
erty along the highway to be improved.

As to this I desire to say that I know of no arrangements that the county
commissioners or township trustees have to make with reference to said tax other
than the actual levy made by them with the rest of the respective budgets which,
under the provisions of section 5649-3a, are to be submitted to the auditor on or
before the first Monday in June each year except, of course, as just before noted,
the county commissioners in the resolution providing for the issue of bonds under
section 1223 should by provision therein, in compliance with the provisions of this
section (Sec. 5630-1 General Code) and section 11 of article XII of the state con-
stitution expressly direct an annual levy by the county commissioners and town-
ship trustees as will be sufficient in amount to pay interest on these bonds as they
accrue and provide a sinking fund for their payment as they may mature.

The township trustees should, of course, proceed to assess the owners of
abutting property for their shares of the improvement, designating the number of
the installments in which said assessments are paid. The issue of bonds, how-
ever, under section 1223 is not contingent on prior assessment by the township
trustees on the property owners for this is a ministerial duty which the township
trustees can be compelled to perform.

Very truly yours,
JoserH McGHEE,
Attorney-General.

55.

TOWNSHIP TRUSTEES—HAVE NO AUTHORITY TO ISSUE BONDS FOR
TOWNSHIP'S SHARE OF COST OF ROAD IMPROVEMENT—WHEN
WORK IS DONE UNDER SUPERVISION OF STATE HIGHWAY COM-
MISSIONER. )

The trustees of a township have no authority to issue bonds to cover the town-
ship’s share of the cost of constructing an intercounty highway improvement when
the work is done under the supervision of the state highway commissioner on an
application for state aid in such improvement made by the county commissioners.

CoLumBus, OH10, February 23, 1917.

Hon. G. B. FiNbLEY, Prosecuting Attorney, Elyria, Ohio.

Dear Sir:—I am in receipt of your letter of January 27, 1917, asking the opinion
of this office, in which you say:

“The trustees of Huntington township, of this county, desire to submit
to-the electors of their township a proposal to issue bonds for the improve~
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ment of an intercounty road lying partially within their township. They
desire to issue sufficient bonds to pay to their county 25% of the construc-
tion cost, and also the 10% to be later assessed upon the abutting property ;
the special assessment of 10% to be collected by the county and thereafter
returned by it to the township, who will use it toward the retirement of the
bonds. The work will be let and managed by Lorain county in conjunction
with the state. Has the township authority to issue its bonds, after a
favorable vote, for 35% of the cost of the work?”

From what you say in the letter above quoted I assume that the improvement
contemplated is one to be constructed under the supervision of the state highway
commissioner on an application for state aid in the construction of said improve-
ment made by the commissioners of the county to the state highway commissioner
under authority of section 1191 General Code.

The construction and improvement of intercounty highways is provided for
by chapter VIII of the Cass road law, which has been carried into the General
Code as sections 1178 to 1231-3, inclusive. I do not deem it necessary in answering
your question to refer to all of the different sections of the General Code direct-
ing the successive steps and proceedings to be taken in the construction of inter-
county highway improvements under the Cass law.

I note, however, that section 1214, General Code, provides as to the manner in
which the cost and expense of such improvement over and above that to be borne
by the state shall be divided between the county, the township or townships and
the owners of abutting property.

Section 1217 General Code provides that the county commissioners of a county
in which such highway is constructed or improved may, by resolution, waive a
part or all of the apportionment of the cost and expense of such highway to be
paid by the township or townships, and assume a part or all of the cost and ex-
pense of such highway improvement, in excess of the amount received from the
state up to the entire cost and expense of such improvement without any assess-
ment or charge whatever upon the township or townships. This section likewise
provides that the township trustees of a township in which such highway is con-
structed may, by resolution, waive a part or all of the apportionment of the cost
and expense of such highway to be paid by the county, and assume any part or
all of the cost and expense of such highway improvement, in excess of the amount
received from the state without any assessment upon the county.

Where application for state aid in the improvement of such highway is made
by the commissioners of the county, section 1218 General Code provides that no
contract shall be let by the state highway commissioner in a case where the county
commissioners or township trustees are to contribute a part of the cost of said
improvement, unless the county commissioners of the county in which the im-
provement is located shall have made a written agreement to assume in the first
instance that part of the cost and expense of sald improvement over and above the
amount to be paid by the state.

By section 1212 General Code it is provided that the state’s proportion of the
cost and expense of the construction or improvement of such highway shall be
paid by the treasurer of state upon the warrant of the auditor of state, upon requi-
sition of the state highway commissioner, and that the proportion of the cost and
expense of such construction or improvement to be made by the county, township -
and property owners shall be paid by the treasurer of the county in which the
highway is located upon the warrant of the county auditor, issued upon the requi-
sition of the state highway commissioner.

Upon thé facts stated in your communication it is evident that the state has
a right to look-solely to the county for the payment of that part of the cost and
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expense of the improvement not paid by the state itself. Funds for the payment
of that part of the cost and expense of the improvement to be borne by the county,
township and property owners are provided for by sections 1222 and 1223 General
Code, which read as follows:

“Section 1222. For the purpose of providing a fund for the payment
of the county’s proportion of the cost and expense of the construction,
improvement, maintenance and repair of highways under the provisions
of this chapter, the county commissioners are hereby authorized to levy a
tax, not exceeding one mill, upon all taxable property of the county. Said
levy shall be in addition to all other levies authorized by law for county
purposes, but subject, however, to the limitation upon the combined maxi-
mum rate for all taxes now in force.

“For the purpose of providing a fund for the payment of the pro-
portion of the cost and expense to be paid by the township or townships
for the construction, improvement, maintenance or repair of highways under
the provisions of this chapter, the township trustees are authorized to levy
a tax, not exceeding two mills, upon all taxable property of the township
in which such road improvement or some part thereof is situated; such
levy shall be in addition to all other levies authorized by law for township
purposes and shall be outside of the limitation of two mills for general
township purposes, but subject, however, to limitation upon the combmed
maximum rate for all taxes now in force.

“A county or township may use any moneys lawfully transferred from
any fund in place of the taxes provided for under the provisions of this
section.

“Section 1223. The county commissioners, in anticipation of the col-
lection of such taxes or assessments, and whenever in their judgment it is
advisable, are hereby authorized to sell the bonds of any such county in
which such construction, improvement or repair is to be made to an amount
necessary to pay the respective shares of the county, township or town-
ships, and the lands assessed for such improvement, but the aggregate
amount of such bonds issued shall not be in excess of one per cent. of the
tax duplicate of such county. Such honds shall state for what purpose
issued and bear interest at a rate not to exceed five per cent per annum,
payable semi-annually, and in such amounts as to mature in not more than
five years after their issue, as the county commissioners shall determine.
Prior to the issuance of such bonds the county commissioners shall provide
for levying and collecting annually a tax upon all taxable property of the
county to provide a sum sufficient to pay the interest on such bonds and to
create a sinking fund for their retirement at maturity. The proceeds of
such bonds shall be used exclusively for the payment of the cost and ex-
pense of the construction, improvement or repair of the highway for which
the bonds are issued. If bids are made for a portion of the proposed
.issue, the commissioners may accept a combination of bids, if by so doing
the bonds will produce the best price to the county, and at the request of
the purchaser the bonds may be issued in denominations of one hundred
dollars or multiple thereof, notwithstanding a provision of the resolution
providing for their issue.”

It is evident from the foregoing statutory provisions and others relating to the
construction and improvement of intercounty highways that the only bond issue
authorized to pay the cost and-expense of .the improvement other than that paid
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by the state is that provided by said section 1223 General Code, which bond issue
is to cover not only the amount to be borne by the county and abutting property
owners, but the township as well, whether the amount to be paid by the township
be the amount apportioned to it by the provisions of section 1214 General Code or
an amount assumed by such township under section 1217 General Code.

In arriving at this conclusion I am not unmindful that section 3295 General
Code, as amended 106 O. L. 536, provides that the trustees of any township may,
among other purposes, issue and sell bonds “for the purpose of providing funds
to pay the township's share of the cost of any improvement made under an agree-
ment with the county commissioners.” In the enactment of this particular provision
into section 3295 the legislature must have had in mind some provisions of then
existing statutory law authorizing the trustees of a township and the commissioners

.of the county to enter into agreement with respect to improvements made under
such agreement.

With respect to road improvements, the only statutory provision that I have
been able to find in terms authorizing a board of county commissioners and the
trustees of a township to make and enter into an agreement with respect to such
road improvements was section 6905 General Code (the same being a part of the
Dodge road law) providing for the construction by county commissioners of road
improvements on the foot frontage plan. However, said section 6905 was repealed
by the legislature in the enactment of the Cass road law. There are now no statu-
tory provisions which authorize the construction of road improvements on agree-
ment between the county commissioners and township trustees, nor are there any
which in terms authorize an agreement between the county commissioners and
township trustees with respect to the division of the cost of a road improvement.
I do not, therefore, know anything in the way of road improvements to which the
language above quoted from the provisions of section 3295 G. C. can apply.

Moreover, it will be-noted that section 3295 General Code is a general statute,
conferring power upon the county commissioners to issue bonds for practically all
purposes having relation to the needs of the township, and the particular language
of section 3295 above quoted has no special reference to road improvements, the
language being that the township trustees may issue bonds for the purpose of pro-
viding funds to pay the township’s share of the cost of any improvement made
under agreement with the county commissioners.

The Cass road law, which was filed in the office of the secretary of state the
same day as the law amending section 3295 G. C. in the above particular, by chapter
IIT thereof makes special and comprehensive provision with respect to the matter
of road construction and improvement by township trustees.

Sections 3298-8, 3298-9 and 3298-10 General Code, the same as enacted being a
part of said chapter of the Cass road law, make provision for the issue by township
trustees of bonds for township road construction, improvement and repair. Inas-
much as the sections of the General Code enacted as chapter III of the Cass road
law have special and exclusive reference to the matter of road construction, im-
provement and repair by township trustees, these sections of the Cass road law,
including those providing for issue of bonds by township trustees, should govern
rather than the general provisions of section 3295, and for this reason I am in-
clined to the view that sections 3298-8, 3298-9 and 3298-10 General Code furnish the
only authority for the issue by township trustees of bonds for road purposes.

I may add that my conclusion with respect to the want of application of the
provisions of section 3295 General Code to bonds issued by township trustees for
road improvement purposes accords with that of my predecessor expressed by him
in Opinion No. 1520, directed to the industrial commission of Ohio under date of
April 27, 1916. :

Answering the question made by you categorically, therefore, I am of the
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opinion that the trustees of the township named in your communication have no
power, either with or without a vote of the electors of the township, to issue bonds
for the improvement of the intercounty highway in question.
Very truly yours,
JoserH McGHEE,
Attorney-General.

56.

APPROVAL—FINAL RESOLUTIONS FOR CONSTRUCTION OF STEU-
BENVILLE-CAMBRIDGE ROAD.

CoLumsus, OHio, February 23, 1917,

Hon. Cuinton CowEN, State Highway Commissioner, Columbus, Ohio.

Dear Sir:—I have your communication of February 19, 1917, in which you
ask my approval of a final resolution of the county commissioners of Jefferson
county, Ohio, for the construction of:

“Sec. ‘L’ Steubenville-Cambridge road, Pet. No. 2538, I. C. H. No. 26"

I have carefully examined these resolutions and find them legal and regular
in every respect, and I am, therefore, returning the same to you this day with my
approval. Very truly yours,

Josepr MCcGHEE,
Attorney-General.

57.

DEPUTY SEALER OF WEIGHTS AND MEASURES—SERVES AT WILL
OF APPOINTING POWER—COMMISSIONERS MAY CHANGE SAL-
ARY DURING TERM OF SERVICE—MANDAMUS WILL LIE IF THEY
DO NOT FIX SALARY.

A deputy sealer of weights and measures serves at the will of the appointing
power. The commissioners have authority to fix his salary and may change same
during his time of service. If they refuse to act, mandamus will lie.

CoLumsus, Onio, February 24, 1917.

Hon. Grorce F. Crawrorp, Prosecuting Attorney, Greenville, Ohio.

DEear Sir:—In your letter of February 1, 1917, you request my opinion upon
the following proposition:

“On January 11, 1916, our present county auditor appointed, under
the statute, a deputy sealer of weights and measures for the term to end
at the time of his own term, to wit: the third Monday of October, 1917.
Thereupon, the county commissioners fixed his salary as provided by law at
$100.00 per month for the term of one year.

“Differences, political and otherwise, have arisen between the county
commissioners and the county auditor; the county commissioners claiming
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that some complaints of inefficiency and neglect of duty have come to them
regarding the deputy. At any rate, they have so far neglected and refused
to make any appropriation for the current year. The deputy sealer and
the county auditor, as county sealer, make the claim that the appointment
of the deputy, having been made to the third Monday on October, 1917,
and the salary having been fixed at $100.00 for the term of one year by the
county commissioners, makes it obligatory upon the said county commis-
sioners to fix the same salary for the remainder of the term.

“I wish you would kindly advise me how to take care of the situation.”

General Code section 2615 provides in part as follows:

“By virtue of his office, the county auditor shall be county sealer of
weights and measures. * * * It shall be the duty of the county auditor
to see that all state laws relating to weights and measures be strictly en-
forced throughout his county and to assist generally in the prosecution of
all violations of such laws.”

General Code section 2622 provides:

“Each county sealer of weights and measures shall appoint by writing
under his hand and seal, a deputy who shall compare weights and measures
wherever the same are used or maintained for use within his county, or
which are brought to the office of the county sealer for that purpose, with
the copies of the original standards in the possession of the county sealer,
who shall receive a salary fixed by the county commissioners, to be paid by
the county, which salary shall be instead of all fees or charges otherwise
allowed by law. Such deputy shall also be employed by the county sealer
to assist in the prosecution of all violations of laws relating to weights and
measures.”

The county auditor by virtue of his office is by law made the county sealer
of weights and measures and is charged with the performance of the duties of said
office as prescribed by law, and also charged with the enforcement of all laws in
relation thereto.

The language of section 2622 G. C. is certain and specific in relation to the
appointment of the deputy sealer; the provision, I think, in relation thereto is
mandatory and very good reasons are apparent why this should be so because the
duties of the sealer in comparing weights and measures, wherever the same are used
or kept for use makes it necessary for the person performing those duties to go
about the county where such weights and measures are so kept and so used and
necessarily makes it impossible on account of the other duties of his office for the
county auditor to perform that portion of the duties of the office of county sealer.

The deputy sealer of weights and measures is not protected by the civil service
laws. Reasons therefor are set forth in an opinion of my predecessor, No. 943,
found in Attorney-General's Reports for 1915, at page 2021, as follows:

“A deputy sealer of weights and measures is a deputy of the county
auditor. * * * The former is appointed under the provisions of section’
2622 G. C., which considered in connection with the provision of section
2616 G. C., as amended, 106 O. L. 169, gives him ample authority to act for
and in the place of the county auditor-in all matters relating to weights
and measures, and as to such transactions his relation to the county auditor
is-a fiduciary one coming clearly within the provisions of paragraph 9 of -
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section 486-8, as amended, 106 O. L. 404, which latter section defines and
specifies the positions in the unclassified service. Said paragraph nine pro-
vides as follows:

“‘The deputies of elective or principal executive officers authorized by
law to act for and in the place of their principals and holding a fiduciary
relation to such principals.’

“Under the provisions of this paragraph and the sections noted above
I conclude that the deputy sealer of weights and measures is in the unclassi-
fied service and not protected by civil service laws.”

The statute authorizing the appointment does not fix any term of service, and
it must, therefore, be held to be within the provisions of General Code section 9
which reads in part as follows:

“# % * A deputy * * * appointed in pursuance of law, shall
hold the appointment only during the pleasure of the officer appointing
him. * * *”

It would, therefore, follow that such deputy sealer of weights and measures
is removable at will, that there is no fixed term of service, but that he serves only
during the will of the appointing power.

There is but one difference betweeen the appointment of a deputy sealer of
weights and measures by the county auditor and the appointment of any other
deputy which he is permitted by law to appoint, that is, that the county commis-
sioners, under the provisions of General Code section 2622, are empowered to fix
the salary of the deputy sealer of weights and measures and inasmuch as the
county auditor, as county sealer, must make said appointment under the mandatory
provisions of said section 2622, and inasmuch as the county commissioners are
empowered to fix such salary, their discretion in fixing the same can only be in-
terfered with by a court of equity in case they have acted unreasonably and have
abused the power reposed in them.

In re Application of Deimer, 17 O. N. P. (n. s.) 369.

The commissioners, then, having once acted, the question is, is their action
functus officio or are they permitted to act again. As noted above, there is no fixed
term of service and an act is functus officio when it is applied to something which
once has had life and power, but which has become of no virtue whatever. Such is
not the discretionary power of the fixing of a salary for service.

A case very similar to the one in question is Collingsworth County v. Meyers,
35 So. W. Reporter, 414, in which case suit was filed by Myers against the county
to recover a balance due him on his ex officio salary:

“On the 16th day of February, 1893, the commissioner’s court of the
county passed, adopted and entered of record the following order: ‘In
the matter of ex officio services to be ordered by the court, that the county
judge, P. W. Meyers, be, and he is hereby, allowed the sum of six hundred
dollars per annum for two years, and the same shall be paid quarterly
at the end of each quarter; * * * on the 13th of November, 1893,
said commissioners passed, adopted, and entered of record the following
order: ‘It is ordered by the court that order No. 16, passed by this court
on Thursday, the 16th day of February, 1893, be and the same is hereby
rescinded and revoked and it is further ordered by the court that the ex
officio salaries of county officers be set at the amounts following each
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name, to wit: P. W. Meyers, county judge, shall receive the sum of four
hundred and twenty dollars per annum on and after the first day of Novem-
ber, 1893 * * * and each officer shall receive his salary quarterly. The
county warrants shall be issued by the clerk for their quarterly allowances
against the general county fund.” It will be observed that this last order
reduces the allowance or ex officio services and it is contended by the ap-
pellee that the first order having fixed the amount of these services for two
years, or for their full term of office the commissioners had no jurisdiction’
or power to change or reduce the salaries and amounts during their terms
of office, which would not expire until November, 1894. * * * |

“Section 15, article V, constitution of Texas, provides that the county
judge ‘shall receive as a compensation for his services such fees and per-
quisites as may be prescribed by law.” The legislature under this provision
of the.constitution, having fixed certain fees of office, and article 2450, Re-
vised Statutes, 1895, provides as follows: ‘For presiding over the com-
missioners’ court, ordering elections and making returns thereof, hearings
and determining civil causes and transacting all other official business not
otherwise provided for, the county judge will receive such salary from

the county treasury as may be allowed him by the order of the commis-

sioners’ court.” * * * This order fixing the salary in February, 1892,
cannot be regarded as a contract, article 4853 Revised Statutes providing
that: ‘The salaries of officers shall not be increased or diminished during
the term of office of the officers entitled thereto,” does not apply to any
officers whose salaries are not fixed by law, * * * and therefore does
not apply to the orders of the commissioners’ courts auditing and fixing
the amounts of the ex officio services to be paid the county judge. * * *
We are of the opinion that in * * * fixing the amount to be paid such
officers for ex cfficio services the commissioners’ court acts in a legislative
capacity more than in a judicial * * * and that whenever the commis-
sioners conclude, for any reason, that such allowances are too great or
too small, they have the right and power at any time before the money is
actually paid out, to the officer to change, modify or even entirely repeal
or revoke the order. It is necessary that they should have such power
and authority in order to properly protect and administer the affairs of
the county. * * *”

It is also held in People v. Supervisors, 65 N. Y. 225:

“The boards of supervisors are mere local legislative bodies, in many
respects of limited power; but where they have jurisdiction they may act
for their county precisely as the legislature may act for the state.”

In People, etc., v. Supervfsors, 105 N. Y, 180, it is held:

“The board of supervisors of the county of K, in whom was vested
the power to fix the compensation of the district attorney, his assistants,
clerks and officers, in August, 1877, fixed the salaries, and among them the
salary of the chief clerk, at $3,000 per annum. In November, 1877, how-
ever, said board fixed the amount to be raised by taxation for the salaries
in that office for the current fiscal year, at a sum considerably less than
the aggregate of the salaries as fixed in August, 1877. The relator was
appointed by the district attorney, whose term of office began January 1,
1878, chief clerk from that date, at a salary of $1,500, the salaries in the
office having been scaled down to come within the appropriation. The
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relator accepted the appointment and continued in the office until August
1, 1881, receiving and accepting the salary so fixed, making no claim for
additional compensation until after his employment had terminated. In
an action to recover the difference between the amount received and the
amount of salary as fixed by the board, HELD, that the action of the
board in November, 1877, plainly indicated an intention on its part to re-
duce the salaries, and authority was thus impliedly given to the incoming
district attorney to make such arrangements with his appointees as would
bring the aggregate within the sum to be raised; that it was fairly presum-
able that, by the voluntary acceptance and retention by the relator of his
employment at the reduced salary, the board was led to omit adopting a
formal resolution reducing the salary to that fixed by the district attor-
ney; and that, therefore, plaintiff was not entitled to recover.”

In Somers v. State, 5 So. Dak., page 321, it is held:

“But the plaintiff contends that section 3, article 12, of the constitution,
declaring that ‘compensation of no public officer shall be increased or dimin-
ished during his term,’ was a plain prohibition upon the legislature from
passing a law reducing his salary from twelve hundred to nine hundred
dollars. This contention is not correct for the reason that under the law
plaintiff had no ‘term.” He was simply appointed by the superintendent
under the powers conferred by section 6, ¢ 56. The law fixed no time for
the continuance of such appointment. He had no title or tenure to the
office beyond the pleasure of the appointing power. The word ‘term’
when used in reference to the tenure of office means, ordinarily, a fixed
and definite term, and does not apply to appointive offices held at the
pleasure of the appointing power. * * * We cannot assent to the the-
ory of the plaintiff that by virtue of the law and his appointment under
it his term was co-extensive with that of the superintendent who appointed
him. Our conclusion is that the demurrer to plaintiff’s complaint must be
sustained and is so ordered.”

I have quoted at length from the above opinions only for the reason that they
are decisions foreign to the state and because of a sometimes lack of accessibility
to same. From the above, then, I conclude that the deputy sealer of weights and
measures holds at the will of the appointing power, that he has no fixed term of
service, that the commissioners having the authority to fix the salary and it being
for no term certain, fhey have the right at any time they desire to do so to change
the same, and that their action can only be questioned by a court of equity in
case of abuse. If, however, the commissioners refuse either to fix the salary or to
appropriate funds for the proper payment thereof, an action in mandamus will lie
to compel them to act.

Very truly yours,
JosepH McGHEE,
Attorney-General.
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DEED—CONVEYING LAND AUTHORIZED UNDER 106 O. L. 141 FROM
STATE TO P. C. C. & ST. L. RY. CO—MUST RESERVE “ALL OIL,
GAS, COAL, ETC,” UNDER 105 O. L. 9.

The act of April 20th, 1915 (106 O. L. 141), authorizing the auditor of state
to execute a deed in fee simple for a strip of land-to the P. C. C. & St. L. Ry. Co.,
is to be read in connection with section 4 of the act of July 20th, 1914 (105 O. L. 9),
and requires that such deed contain a reservation of all gas, oil, coal or other min-
erals under such land.

CoLumeus, QHIo, February 26, 1917,

Hown. A. V. DoNagey, Auditor of State, Columbus, Ohio.

Dear Sr:—On January 18, 1917, you addressed an inquiry to this department
with reference to a deed directed by an act of the legislature to be delivered by
you to the Pittsburgh, Cincinnati, Chicago & St. Louis Ry. Co., your communica-
tion being as follows:

“On April 20, 1915, the general assemibly enacted a law (106 O. L. 141)
requiring the auditor of state to prepare a deed of conveyance for execution
by the governor, for certain Jands, in the Gnadenhutten district.

“The question arises as to the effect, if any, upon this act is had by
the act of July 20, 1914 (105 O. L. 6).

~ “The act of 1915 requires a deed in fee simple of the ‘land’ in question.
While we understand that by the word ‘land’ is meant the surface and all
that lies above and below, and that the act in question requires us to pre-
pare a deed conveying a fee simple title in the subject, namely the land, yet
we are in doubt as to whether the general act of 1914 qualifies the special
act of 1915,

“Will you kindly advise us whether, in such deed, we should make
reservation of minerals as required by the act of 1914.”

This inquiry involves an examination and comparison of the two statutes men-
tioned for the purpose of giving the construction of same in reference to the ex-
tent of the subject matter of-the deed as to whether it should convey the entire
land or merely the surface.

The act first mentioned, being the latter of the two in point of time, in its title
professes to authorize a settlement with this railroad company for a right of way
through two lots of the Gnadenhutten tract. The preamble contains a number of
recitals, stating:

First. Ownership by the state in trust for the use of the common schools.

Second. That the railroad and its predecessors have been in possession of a
right of way across it since 1852

Third. That the railroad with permission of the agents of the state borrowed
earth from the site of this right of way and that it desires to widen the right of
way to one hundred and forty feet and also quiet its title to the entire strip of one
hundred and forty feet, and have all claims for such borrowed earth satisfied.

Fourth. That the trustees, in whose hands the state has placed the adminis-
trative charge of said school lot, and the railroad have agreed to settle the claim
of the state as trustee of said lot by widening the right of way to one hundred and
forty feet, quieting its title by conveyance from the state and release of all claim
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of the state for the earth removed, in consideration of which the railroad was to
pay fifteen hundred dollars ($1,500.00), but that the trustees doubt their authority
to consummate such agreement.

Fifth. That the trustees have by resolution requested the auditor of state
through an act of the general assembly to carry out the settlement.

The above recitals are abbreviated, but the language is, generally speaking, that
of the act, which then proceeds in section 1 of the enacting clause to require the
auditor of state to prepare a deed conveying in fee simple to the Pittsburgh, Cin-
cinnati, Chicago & St. Louis Ry. Co., a tract of which a description by metes and
bounds follows, but fails to state the section or sections a part of which is conveyed.

The second section requires the railroad to maintain a farm crossing.

The third requires the governor to sign the deed and cause the great seal of
the state to be affixed and the secretary of state to countersign it, and requires its
delivery to the auditor of state.

The fourth section requires the auditor to deliver the deed to the railroad on
the payment of fifteen hundred dollars, in full satisfaction of the claim of the
state for the earth so removed, and in full payment for the land so conveyed.

Volume 106 O. L., p. 141-143.

The former act referred to is found in volume 105, pages 6 to 9, which is
found in the very beginning of the volume above cited. It is entitled, “An act
for the conservation of oil, gas, coal and other minerals upon the school and min-
isterial lands of the state, and to amend sections 3209-1, 3210, 3214, 3222, 3223 G. C.
and enact new sections 3211-1 and 3229-1.”

Section 3210 in this revision, found on page 8, authorizes sale of lands in sec-
tion 16 and all lands instead thereof, granted for school purposes, but makes no
reference to section 29 and provides for the manner of effectuating such sale by
a conveyance and then contains a proviso that such sales shall exclude all oil, gas,
coal and other minerals on such lands, and that the deed by the state to the pur-
chaser shall expressly reserve the same with the right of entry, etc.

Section 4 of the act, found on page 9, is as follows:

“All sales or leases of canal, public or other state land shall exclude
all oil, gas, coal or other minerals on or under such lands, and all deeds
executed and delivered by the state shall expressly reserve to the state
all gas, oil, coal or other minerals on or under such lands with the right
of entry in and upon said premises for the purpose of selling or leasing the
same, or prosecuting, developing or operating the same and this provision
shall affect and apply to pending actions.”

This act was passed July 20, 1914, and approved the same day.

The other act above quoted was passed April 20, 1915, and approved the next
day.

Another act was passed upon May 5th, or as it will be noticed, just a half a
month after the act requiring the deed from the railroad company and by the
same general assembly, which is an amendment of section 4, quoted above, and
makes some exceptions to the lands out of which such reservations were to be made.

The answer to your inquiry involves a consideration of the act of April 20,
1915, as affected by the other two referred to above if it is affected by them or
either of them. That it is so affected by at least the former act of July 20, 1914,
and that the last act, May 5, 1915, may also be looked to for its construction, is
a consequence of the intimate connection of all three in point of time and identity
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of subject-matter. Even taking the act of May 20th alone, it contains ambiguity
and might well be said to involve doubt as to whether the reservation of the min- .
erals is not contemplated by it. This ambiguity arises out of the fact that the
subject under consideration was a right of way, simply an easement, and the affirm-
ative enactment requires the execution of a deed in fee simple, which is an ex-
pression ordinarily used by laymen and very frequently by lawyers to express the
idea of the whole absolute property without reservation or exception. Having the
other act, however, to look to, the ambiguity disappears and the legislative intent
assumes certainty.

This kind of a question arising in this manner may always best be disposed of
by reference to the general maxims for the construction of statutes. These, so far
as comparison is involved, are two principal ones:

Ut res magis valeat quam, pereat
Leges posteriores priores contrarias abrogant.

The former signifies that contradictions should be reconciled so that effect
may be given to all that the legislature has expressed, if pessible. It is more gen-
erally used with reference to different parts of the same statute which present ap-
parent conflict, but logically its application is just as strong to different statutes,
especially when the intimate connection above referred to exists. The latter is
rather of necessity a rule of logic than of positive law, or is such rule of law by
reason of its logical character reduced to its ultimate essencé, which means no
more than what the legislature has said last is to stand against what it said for-
merly, and is the foundation and initial original statement of repeal by implica-
tion. It will be seen that the former maxim always prevails where its application
is possible, and the latter only where there is hopeless irreconcilability. If there
be such positive contradiction in the present case between the act of April 20, 1915,
and the former act of July 14, 1914, then the provision of the last act is to prevail
and the railroad gets the minerals. -

There is no such contradiction. The provisions of both acts can stand and
be given reasonable enforcement. In fact, the whole language of all parts of the
act of April 20th, indicates almost with the certainty of expressed reference that
it is to be read in connection with the other law. It is true these two laws were
passed by different general assemblies, but the last one recognized the full force of
the provision on this subject made by the first, when one-half month after the
enactment of the act in question it made the slight change in section 4 quoted above.
The only language in the act of April 20th, giving rise to any doubt upon the sub-
ject is the insertion of the three little words “in fee simple,” and then by being
too strongly attracted to that which is the ordinary every day import of those
words and overlooking their technical signification, or rather their real meaning
in law. .

The expression “in fee simple” is not used with reference to the amount or
description of all the tangible property conveyed, but with reference to the quality
of the estate and its extent. Right of way and fee simple are not at all autono-
mous, and it would be perfectly possible to have an estate in fee simple in a right
of way or an estate in fee simple in the minerals alone; a fortiori, in the land it
may be subject to the reservation of the minerals.

This statute upon consideration is subject to the provision of the former
statute by such necessary inference that it is almost, if not entirely, as controlling
as would be a direct reference. The first recital is that the railroad is in possession
of a “right of way.” The second, that it seeks to have its title quieted to the en-
tire strip of one hundred and forty feet in width. Now what title, except the title
to the thing it was talking about above? The next recital is that they have agreed
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with the trustees that the “right of way” shall be widened to one hundred and
forty feet and its title THERETO quieted by deed.

Now these are all the reasons given for the execution of the deed, and it would
be strange, and even remarkable, if the legislature should solemnly set forth a
series of recitals for giving a railroad company a right of way over land and then
give the whole land, including valuable minerals in no sense necessary to the uses
for which the corporation exists and exercises the right of eminent domain. The
words “in fee simple” have no such meaning when used by lawyers to express an
exact idea, and it is apparent from the whole context in this act, as well as com-
parison with the others, that they have no such meaning here. It follows conse-
quently, that the deed provided for in such act should reserve to the state “all oil,
gas, coal or other minerals on or under said lands, etc.,” as set out in said section 4.

Yours very truly,
JoserH MCcGHEE,
Attorney-General.

59.

ORDINANCE—DETERMINING NUMBER OF POSITIONS IN DEPART-
MENT AND FIXING SALARY AND BOND, IS OF A GENERAL NA-
TURE—CANNOT BE PASSED WITH REGULAR SEMI-ANNUAL AP-
PROPRATION ORDINANCE—SEC. 4214 G. C. CONSTRUED.

The act of council of a municipality in appropriating, in the regular semi-an-
nual appropriation ordinance, sufficient>moneys to cover the compensation of a cer~
tain position in detail, and specifying the title of the position, does not constitute
a compliance with the provisions of section 4214 G. C. in creating said position and
fixing the compensation thereof.

" CoLuMBus, OHIo, February 26, 1917.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GeNTLEMEN :—Under date of January 27, 1917, you submitted for my opinion
the following question, to wit:

“In view of the provisions of section 4214 General Code:

“Does the act of council, in appropriating in the regular semi-annual
appropriation ordinance sufficient moneys to cover the wages of a certain
position, in detail and specifying the title of the position, constitute a com-
pliance with the provisions of section 4214 General Code in creating said
position and fixing the compensation ?”

Section 4214 G. C. reads as follows:

“Except as otherwise provided in this title, council, by ordinance or
resolution, shall determine the number of officers, clerks and employes
in each department of the city government, and shall fix by ordinance or
resolution their respective salaries and compensation, and the amount of
bond to be given for each officer, clerk or employe in each department of
the government, if any be required. Such bond shall be made by such of-
ficer, clerk or employe, with surety subject to the approval of the mayor.”
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It seems to be clear from said section that.its force and effect is to require
council to act by way of ordinance or resolution in exercising its power and
authority, where it has the power and authority of determining the number of
officers, clerks and employes in a certain department and fixing their compensa-
tion and bond, if any, and we assume such to be the facts in the particular case in
question.

The following sections and parts of sections of the General Code are pertinent
to a discussion of your question, to wit:

“Sec. 3797. At the beginning of each fiscal half year, the council shall
make appropriations for each of the several objects for which the ¢or-
poration has to provide, or from the moneys known to be in the treasury,
or estimated to come into it during the six months next ensuing from the
collection of taxes and all other sources of revenue. All expenditures
within the following six months shall be made from and within such ap-
propriations and balances thereof.

“Sec. 5649-3a. * * * each year, * * * the council of each mu-
nicipal corporation, * * * ghall submit. * * *

“Sec. 5649-3d. At the beginning of each fiscal half year the various
boards mentioned in section 5649-3a of this act shall make appropriations
for each of the several objects for which money has to be provided, from
the moneys known to be in the treasury from the collection of taxes and
all other sources of revenue, and all expenditures within the following
six months shali be made from and within such appropriations and bal-
ances thereof, but no appropriation shall be made for any purpose not set
forth in the annual budget nor for a greater amount for such purpose
than the total amount fixed by the budget commissioners, exclusive of re-
ceipts and balances.”

The effect of these sections is to place upon the council of a municipality the
duty of making appropriations semi-annually for the various municipal purposes,
and to provide that all expenditures within the following six months shall be made
from and within such appropriations and balances thereof.

Section 5649-3d, in addition to the foregoing, requires that no appropriation
shall be made for any purpose not set forth in the annual budget, nor for a
greater amount for such purpose than the total amount fixed by the budget com-
missioners, exclusive of receipts and balances.

The evident intent and purpose of these sections are to place the express duty
upon council of handling the finances in a certain way as regards appropriations.
Hence the action of council in performing this duty of making appropriations
should be considered only as pertaining to the one subject of making appropriations.

The determination of the number of positions in a department of a municipal-
ity, the fixing of the compensations and bonds, if any, thereof, would be the exer-
cise of a discretionary power vested in said body by virtue of the provisions of
section 4214 G. C. and would be something altogether different from the perform-
ance of an express duty as contemplated in the passing of a semi-annual appro-
priation ordinance-

In consequence, to hold that council could not only appropriate money in the
semi-annual appropriation ordinance, but could also determine the number of of-
ficers, clerks and employes of a certain department and.fix their compensation
and bonds, would be in effect to sustain the proposition that more than one sub-
ject could be contained in one ordinance.
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Section 4226 G. C. provides that no ordinance, resolution or by-law shall con-
tain more than one subject which shall be clearly expressed in its title; and hence
such a holding would be contrary to the provisions of said last mentioned section.

Further, an ordinance determining the number of positions in a department and
fixing the compensation and bonds thereof would be an ordinance that would be
general in its scope. In effect it would operate on the public as a whole, since it
would involve the expenditure of money raised by taxation and would grant powers
and place duties upon the occupants of said positions that would be public in their
nature.

It must necessarily follow, therefore, that an ordinance of such a character
would be one of a general nature within the meaning of section 4227 G. C., which
provides that ordinances of a general nature or providing for improvements shall
be published as hereinafter provided, before going into operation. I am sustained
in this view by an opinion rendered by Hon. U. G. Denman, attorney-general, to
Hon. Van A. Snider, city solicitor, Lancaster, O., under date of January 10, 1910,
found in the Annual Report of the Attorney General of Ohio, 1910-1911, page 1045,
in which he held that an ordinance like the one in question was an ordinance of a
general nature requiring publication.

As to the nature of a semi-annual appropriation ordinance, the following ex-
cerpt from an opinion rendered by Hon. Timothy S. Hogan, attorney-general, to
Hon. H. R. Schuler, city solicitor, Galion, O., under date of January 25, 1911, found
in Vol. IT of the Annual Report of the Attorney-General of Ohio, 1911-1912, page
1501, is in point:’

“I am aware it has been the ruling of this department heretofore that
the semi-annual appropriation ordinance was an ordinance of a general
nature which required publication in two newspapers of opposite politics
of general circulation in the municipality. However, this identical question
was decided by the circuit court of Jackson county, Ohio, in the past year,
holding that the semi-annual appropriation ordinance was not an ordinance
of general nature which required publication in two newspapers of opposite
politics of general circulation in the municipality. The style of the case
was The Transcript Printing Co. vs. The City of Wellston, Ohio, decided
in May, 1910. The case was not taken to the supreme court. I do not think
there is any other decision in Ohio upon this question.

“T will, therefore, hold that the semi-annual appropriation ordinance
is not an ordinance of general nature requiring publication in two news-
papers of opposite politics of general circulation in the municipality.”

Hence, assuming that said semi-annual appropriation ordinance had not been
published for the reason that publication is not required by law, it would follow
that said positions have not been legally determined, nor said compensation legally
fixed therein, within the meaning of said section 4214 G. C. since when an ordinance
is used as the mode of action the ordinance required by said last mentioned section
contemplates an ordinance of a general nature, which to become effective must be
published as required by the provisions of section 4227 G. C. as follows:

“Sec. 4227. * * * Qrdinances of a general nature, or providing for
improvements shall be published as hereinafter provided before going into
operation. No ordinance shall take effect until the expiration of ten days

% %M

after the first publication of such notice. * *
Sec. 4227-2 G. C,, as amended in 104 O. L. 239, reads in part as follows:

“Sec. 4227-2. Any ordinance, or other measure passed by the council
of any municipal corporation shall be subject to the referendum except as
hereinafter provided. No ordinance or other measure shall go into effect

5—Vol. I—A. G.
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until thirty days after it shall have been filed with the mayor of a city or
passed by the council in a village, except as hereinafter provided. * * *”

Sec. 4227-3 G. C., as enacted in 103 O. L. 212, reads as follows:

“Sec. 4227-3. Whenever the council of any municipal corporation is
by law required to pass more than one ordinance or other measure to
complete the legislation necessary to make and pay for any public improve-
ment, the provisions of this act shall apply only to the first ordinance or
other measure required to be passed and not to any subsequent ordinances
and other measures relating thereto. Ordinances or other measures pro-
viding for appropriations for the current expenses of any municipal cor-
poration, or for street improvements petitioned for by the owners of a
majority of the feet front of the property benefited and to be especially
assessed for the cost thereof as provided by statute, and emergency ordi-
nances or measures necessary for the immediate preservation of the public
peace, health or safety in such municipal corporation, shall go into imme-
diate effect. Such emergency ordinances or measures must, upon a yea and
nay vote, receive the vote of two-thirds of all the members elected to the
council or other body corresponding to the council of such municipal cor-
poration, and the reasons for such necessity shall be set forth in one section
of the ordinance or other measure. The provisions of this act shall apply
to pending legislation providing for any public improvement.”

Section 4227-2, supra, provides in effect that all ordinances or measures passed
by council shall be subject to the referendum, except as hereinafter provided. It
also provides that no ordinance or other measure shall go into effect until thirty
days after it has been filed with the mayor of the city, except as hereinafter
provided.

The exceptions are set forth in section 4227-3, supra, and while an ordinance
providing for appropriations for the current expenses of a municipal corporation
is excepted from the referendum, nothing is said about an ordinance determining
the number of officers, clerks and employes in a certain department and fixing
their compensation and bond, if any. Hence, we must assume that the latter ordi-
nance is subject to the referendum.

It would seem clear, therefore, that it was the intent and purpose of the leg-
islature that an ordinance of such a character, being general in scope, should be
subject to ‘the referendum of electors of the municipal corporation, so that they
might have a chance to either approve or disapprove of the number of officers,
clerks and employes determined by council for a certain department and the amount
of compensation and bond, if any, fixed therefor.

Hence, to permit these matters to be determined and fixed in the semi-annual
appropriation ordinance would defeat the evident intent and purpose of the legisla-
ture to have these matters subject to the referendum of the electors of said cor-
poration, since we have seen that the act of the council of a municipal corporation
in making semi-annual appropriations for its needs and in performing this express
duty placed upon it by the legislature is not subject to the referendum and goes
into immediate effect.

I am, therefore, of the opinion, for the reasons given above, that the act of
council in appropriating in the regular semi-annual appropriation ordinance suffi-
cient moneys to cover the compensation of a certain position in detail.and specify-
ing the title of the position, does not constitute a legal compliance with the pro-
visions of section 4214 G. C. in creating said position and fixing the compensation
thereof. Very truly yours,

JoserH MCGHEE,
Attorney-General.



ATTORNEY-GENERAL. 131
60.

DIRECTOR OF REFERENCE AND RESEARGH—AS TEACHER WITHIN
MEANING OF SEC. 7838—AND ELIGIBLE TO MEMBERSHIP ON CITY
BOARD OF EXAMINERS.

A teacher in the city schools who is assigned to the position of director of refer-
ence and research in which capacity all the work he does is in connection with the
educational department, may contine to serve as a member of the city board of
examiners.

CorumBus, OHIo, February 26, 1917.

Hon. FrRaNK R. Prarson, Superintendent of Public Instruction, Columbus, Ohio.

DEear Sir:—T1 have your request of January 25, 1917, asking my opinion on the
following proposition :

“Mr. C. W. Sutton is a member of the city board of school examiners
of Cleveland, Ohio. He is a regular teacher and was reappointed as teacher
last June. He is assigned, however, to the position of director of reference
and research, in which capacity all the work he does is in connection with
the educational department. The action of the board of education in creat-
ing this place required that it be filled by a regular teacher. Until last
May Mr. Sutton was supervisor of requisitions and reports. The title of
his position was then changed. Is he eligible to serve as a member of the
city hoard of examiners for the city school district?”

General Code section 7838 provides as follows:

~ “There shall be a city board of school examiners for each city school
district. Such board shall consist of the city superintendent of schools and
two other competent teachers serving full line in the day schools of such
city to be appointed by the city board of education. The term of office of
such examiners shall be two years each, one to be appointed each year;
and shall expire on the thirty-first day of August.”

You will note from the above that the qualifications necessary to be a member
of the board of examiners of a city school district are either a superintendent of
schools or a competent teacher serving full time in the day schools of such city.

Teacher is defined by “Webster” as one who instructs or one whose business
or occupation is to instruct others. The “Century” says:

“To teach is to point out, to direct, or to show.”

It is provided by General Code section 7881 :

““The term ‘teacher’ in this chapter shall include all teachers regularly
employed by either of such boards in the day schools, including the super-
intendent of schools, all superintendents of instruction, principals, and
special teachers. * * *’ :

While the above definition is given under the teachers’ pension laws, yet it is
an indication of what our legislators termed as teacher, and the above statutory
definition is given verbatim in Vol. 8 Words and Phrases, page 6892, as applying
to city schools.
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In Venable v. Schafer, 28 O. C. C. R. 202, the following language is used:

“In construing a statute, a word should not be given a limited or spe-
cialized meaning, unless such meaning is made by legislative enactment;
hence * * * the word ‘teacher’ not being specifically restricted in its
meaning, will comprehend within its purview such instructors as shall have
spent a part of the time required in teaching in schools not supported in
whole or in part by public taxation.”

Again,

“A statute punishing any guardian of any female under the age of
eighteen years or any other person in whose care such female shall have
been confided, who shall casually know her, includes a school teacher, and
the, relation of ‘teacher’ and pupil, as well after the child reaches home
as it does in the school room. It exists on Sunday as well as on a school
day.” :

State v. Hesterly, 81 S. W. 624.

You state in your letter that Mr. Sutton has been appointed to the position of
director of reference and research, a position in the schools and educational in char-
acter, created to assist in the cultivation and instruction of the youth who attend
such schools, and, that one of the requirements for such place is that he be a reg-
ular teacher, so that by the action of the board itself appointing Mr. Sutton to the
position of director of reference and research, which position must be filled by a
regular teacher, it is only fair to assume that he is not only a regular teacher, but,
in the words of the statute, “a competent teacher” as well. The only other quali-
fication found necessary by the provisions of section 7838, above quoted, is that he
serve full time in the day schools of said city. There is nothing in your letter to
indicate that he is serving in the night schools, and, therefore, I must assume that
he is serving in the day schools. -

Answering then your question specifically, I advise you that under the statement
*of facts given in your letter Mr. Sutton is eligible to serve as a member of the city
board of examiners of the Cleveland school district. ’

' Yours very truly,
JoserH MCcGHEE,
Attornev-General.
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61

TRUSTEES OF CHILDREN’S HOME—MAY BE REMOVED FOR PROPER
CAUSE—DEADLOCK IN SELECTION OF SUPERINTENDENT NOT
IN ITSELF SUFFICIENT CAUSE FOR REMOVAL—REPORT TO
CIVIL SERVICE COMMISSION AS TO TIME OF MAKING DIREC-
TORY.

County commissioners may remove Itrustees of childrew’s homes only for
proper cause, a deadlock in the selection of a superintendent 4s not of itself proper
cause but sufficient cause.

Report to civil service commission directory and not mandatory as to time
of making.

Corumsus, Onio, February 26, 1917.

Hon. E. A. Scorr, Prosecuting Attorney, West Union, Ohio.

Dear Sir:—I have your communication of January 25, 1917, in which you
ask my opinion upon the following statement of facts:

“Last October, 1916, a vacancy occurred in the superintendency of the
Adams county children’s home by reason of death. There being no
cligible list for the trustees to select from an examination was held in
the month of December, and an eligible list of three persons was certified
to the trustees by the civil service commission on January 5, 1917. The
trustees have had two meetings to employ a superintendent and have failed
to do so, being deadlocked, two for one applicant and two for another.
They have allowed the time fixed by law to hire and report to the com-
mission to pass and appear to be hopelessly divided, leaving the institu-
tion without a head. Can the county commissioners remove a part or all
members of the board of trustees and appoint others to fill their places
so as to relieve the situation?”

Section 3077 G. C., 103 O. L. 889, is in part as follows:

“When in their opinion the interests of the public so demand, the
commissioners of a county may, or upon the written petition of two
hundred or more taxpayers, shall, provided the approval of the hoard of
state charities has been first obtained, at the next regular election submit
to the qualified electors of such county, or the counties forming a district,
the question of establishing a children’s home for such county or district,
and the issue of county bonds or notes to provide funds therefor, * * *”

Section 3078 G. C. is as follows:

“I{ at such election a majority of electors voting on the proposition
are in favor of establishing such home, the commissioners of the county,
or of any adjoining counties in such district, having so voted in favor
thereof, shall provide for the purchase of a suitable site and the erection
of the necessary buildings and provide means hy taxation for such pur-
chase and the support thereof. Such institution shall be styled the chil-
dren’s home for such county or district.”

Section 3081 G. C. is as follows:

“When the necessary site and buildings are provided by the county,
the commissioners shall appoint a board of four trustees, as follows: One
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for one year, one for two years, one for three years, and one for four
years, from the first Monday of March thereafter. Not more than two
of such trustees shall be of the same political party. Annually there-
after on the first Monday of March, the county commissioners shall
appoint one such trustee, who shall hold his office for the “term of four
years and until his successor is appointed and qualified.”

Section 3082 G. C. is as follows:

“The commissioners shall immediately fill a vacancy caused by death,
resignation or removal, by appointment for the unexpired term. They
may remove any trustee appointed by such board of commissioners for
cause impairing faithful, efficient and intelligent administration, or for
conduct unbecoming to such office, after an opportunity is given to be heard
upon written charges, but no removal shall be made for political reasons.”

Section 3084 G. C. is as follows:

“The board of trustees shall designate a suitable person to act as
superintendent of the home, who shall also be clerk of such board, and
who shall receive for his services such compensation as the board of
trustees designates at the time of his appointment. He shall perform

such duties, and give security for their faithful performance, as the trus-

tees require.”

The above sections and parts of sections quoted contain the statute laws of
our state in relation to the organization and management of children’s homes,
and as noted above, the county commissioners of the county in which the home
is located are given the authority to appoint the trustees to manage said home.
It is also noted in section 3082 G. C., above quoted, that they (the commissioners)
may remove any trustee for certain causes set forth. The causes seem to be two
in number.

First, “for cause impairing faithful, efficient and intelligent administration,”
and second, “for conduct unbecoming to such office” Tt is also to be noted
from the provisions of said section that no trustee can be removed without written
charges being filed, and while the section is silent, T take it, the charges must be
filed before the. appointing board, and that said trustee against whom said written
charges are filed is given an opportunity to be heard in relation to said charges
and that no removal shall be made for political reasons. but the section is plain
that if the appointing board finds that a member of the board of trustees has
been unfaithful, inefficient and non-intelligent in the administration of the affairs
of his position, or if the appointing board finds that a member of said board of
trustees is guilty of conduct unbecoming to such office, such trustee may be
removed for either or both of the above causes.

It is for the board of commissioners to say, after hearing the evidence in
relation to said charges and acts performed by such trustee against whom said
charges are filed, whether or not such trustee is guilty of the act or acts com-
plained of, and whether or not such acts be covered by the above mentioned
grounds of removal. In your letter you mention the fact that the board is dead-
locked, two voting for one person and two voting for another. This fact of
itself is not cause for removal, but the facts which caused the deadlock may or
may not be cause for removal, depending on said facts.

It is suggested by you that the time fixed by law to hire and report to the
commission has passed. By the above, I take it you mean the report to be
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given to the civil service commission, but that provision, ‘I am satisfied, is only
directory and not mandatory: .

So that, answering your question specifically, I advise you that the mere
fact that the board is deadlocked is not cause for removal but that the facts
which caused the deadlock may or may not be cause for removal, depending
on whether or not the same are within the causes of removal set out in section
3082 G. C. )

. Very truly yours,
JoserH McGHEE,
Attorney-General.

62.

APPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF
THE CITY OF BARBERTOWN, OHIO.

CoLumsus, Ouio, February 27, 1917.

Tudustrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of the city of Barberton, Ohio, in the sum of $54,443.00,
issued for the purpose of paying the city’s portion of the expense of
abolishing- certain grade crossings on Huston St., Robinson Ave, and
Tuscarawas Ave, in said city, being one bond of $443.00, and 108 bonds
of $500.00 each.”

I have examined the transcript of the proceedings of the council and other
officers of the city of Barberton in connection with the above bond issue, also
the bond and coupon form attached, and T find the same regular and in con-
formity with the provisions of the General Code.

I am of the opinion that said bonds drawn. in accordance with the form sub-
mitted and signed by the proper officers will, upon delivery, constitute valid and
binding obligations of the city of Barberton.

Very truly yours,
JoserH McGHEE,
Attorney-General.

63.

APPROVAL—RESOLUTION FOR SALE OF CANAL LAND TO FRANK
E. WILSON MFG. CO.. OF LANCASTER, OHIO.

Corumeus, OHIo, February 27, 1917.

Hon. Frank R. FAuver, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of February 17th transmitting to
me certain resolutions providing for the sale of the easement of the state of Ohio
in and to a certain basin on the abandoned Focking Canal property to The
Frank E. Wilson Manufacturing Company, of Lancaster, Ohio.
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I have examined carefully the different steps leading up to the sale of this
property and find that all jurisdictional matters pertaining thereto are legal and
regular.

I, therefore, have approved said resolutions and am this day forwarding the
same to the governor for his approval.

Very truly yours,
Josepr McGHEE,
Attorney-General.

4.

MOTOR VEHICLES—NOT IN MOTION NOT REQUIRED TO DISPLAY
LIGHTS—FINE PAID UNDER A MISTAKE OF LAW—CANNOT BE
RECOVERED UNLESS PAID INVOLUNTARILY.

Section 12614 G. C. is applicable only to motor vehicles which are in motion.
There can be no recovery for or restitution of a fine paid under a mistake of
laws unless the payment of same was made tnvoluntarily under duress.

CorumBus, OHIio, February 28, 1917.

Hown. Cawvin D. Sertier, Prosecuting Attorney, Tiffin, Ohio.

Dear Sir:—I have your communication under date of January 15, 1917,
enclosing a request from the mayor of Tiffin, Ohio, for an interpretz}tion of section
12614 G. C. on the following point, to wit:

“The question has been raised in Tiffin as to whether or not under
section 12614 G. C. an automobile operated upon the public streets of this
city may stop temporarily and have the driver of same put out its front
and rear lights without being in violation of said section. It is contended
by some auto drivers in the community that the aforesaid section only
applies to an automobile which is actually moving, and if it stops in front
of a place of business or residence, no matter for what purpose, or how
short, or how long it is standing there, that the driver may extinguish
his front and rear lights, and not be in conflict or violate the aforesaid
section.”

Section 12614 G. C., as amended in 103 O. L. 766, reads as follows:

“Sec. 12614. Whoever operates or drives a motor vehicle upon the
public roads and highways without providing it with sufficient brakes to
control it at all times and a suitable and adequate bell or other device
for signalling, or fails during the period from thirty minutes after sunset
to thirty minutes before sunrise to display a red light on the rear thereof
and three white lights, two on the front and one on the rear thereof,
the rays of which rear white light shall shine upon and illumninate each
and every part of the distinctive number borne upon such motor vehicle,
the light of which front lamps to be visible at least two hundred feet in
the direction in which such motor vehicle is proceeding, shall be fined not
more than twenty-five dollars. Provided, that motor vehicles of the type
commonly called motor cycles shall display one white light in front to be
visible at least two hundred feet in the direction in which such motor
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vehicle is proceeding, and one rear combination red and white light, show-
ing red in the direction from which such motor vehicle is proceeding,
and such rear light to be so placed that it will reflect its white light
upon and fully and clearly illuminate the distinctive license identification
mark of such motor vehicle.”

Under date of November 13, 1916, my predecessor in office, Hon. Edward
C. Turner, considered the particular matter in question in an opinion to Hon.
Joseph W, Horner, prosecuting attorney, Newark, Ohio, which opinion provides
in part as follows:

“A motor vehicle which is not in motion could not be said to be op-
erated or driven. It might be argued that the provision making it an
offense to operate or drive a motor vehicle without sufficient brakes or
without a signaling device is not related to the provision making it an
offense to fail to display lights and that the latter provision applies to
all motor wehicles on the public roads or highways without regard to
whether they are being operated or driven. This construction of the
statute is, however, rendered untenable by the provision that the light of
the front lamps shall he visible at least two hundred feet in the direction
in which the motor vehicle is proceeding. This latter provision is, to my
mind, conclusive of the intention of the legislature to make the provisions
of section 12614 G. C. applicable only to motor vehicles which are in
motion.”

1 concur in the reasons given in this opinion and in the decision reached,
and am of the opinion that section 12614 supra is applicable only to motor vehicles
which are in motion.

Under date of January 29, 1917, you submitted a supplemental request with
reference to the above matter, with which was enclosed a communication of the
same date addressed to you by the mayor of Tiffin, Ohio, in which the following
request for an opinion was made:

“On January 8 last I sent a communication to you asking you to
procurc an interpretation of section 12614 G. C. as to whether there was
an offense under this section when autos were standing and not in
motion. At that time [ neglected to ask for the additional information as
to whether the fines and costs so assessed in such cases could be re-
covered back by the offenders, some of which plead guilty and some
plead not guilty and were tried and found to be guilty, and which fines
have all been paid into the county treasury. All of these cases were tried
hefore former Attorney-General Turner had rendered his opinion, which
I believe was on November 13, 1916, to Hon. Joseph W. Horner, prose-
cuting attorney, Newark, Ohio.”

As to this last mentioned request, which has reference to the recovery of
fines paid under a mistake of the law, the following principles, set forth in volume
19, of Cyc., pages 558-559, are in point:

“A fine illegally imposed may be recovered back where it was paid
involuntarily or under duress, for example, where it was paid to avoid
or obtain release from imprisonment; but there can be no recovery where
the fine, although illegally imposed, was voluntarily paid under a mistake
of law, as for instance, where the payment was induced, not because of
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threatened imprisonment but to avoid further inconvenience and trouble.
The mere fact, however, that the judgment imposing a fine is void as
being in excess of the jurisdiction of the court does not, it has been held,
constitute a sufficient ground for recovering back money paid without
objection or protest.

“Restitution of a fine after the reversal of a judgment imposing it is
not a matter of right, but it is for the court to determine whether the
payment was voluntarily or involuntarily made, and therefore whether
defendant is entitled to a restitution.”

The above principles are sustained by numerous authorities. Their applica-
bility to the question presented by you depends upon the particular facts in the
cases tried before the mayor of Tiffin. The general principle of law, that money
voluntarily paid under a mistake of law cannot be recovered, is unquestioned.

The particular facts in each individual case have not bee: presented to me .
and hence it would be impossible for me to apply the principles of law to the facts.
As a practical matter, the fines which have been paid under mistake of law
should remain in the county treasury until some action is taken by the party who
paid same. The party paying same would have no right to insist upon recovery
of the amount paid unless he could show that he had been compelled, under
duress of threatened imprisonment, to pay said sum.

It is my opinion that the general principles of law above stated will enable
vou to determine what action should be taken on the fines paid under a mistake
of law in case the persons paying same should attempt to bring an action for the
recovery of same.

Very truly yours,
JoserH McGHEE,
Attorney-General.

65.

INDIGENT POOR—TOWNSHIP TRUSTEES MUST MAKE PROVISION
FOR IN TOWNSHIP—WHEN CONFINES OF CITY OR VILLAGE
THEREIN IS NOT CO-EXTENSIVE WITH SAID TOWNSHIP.

In township wherein either villages or cities, or both, are situated, so long
as the confines of such willage or city is not co-extensive with the township, the
township trustees are required to provide for the tndigent poor of such municipal
corporations in the same manner as they provide for the indigent poor in the part
of the towmship outside the municipal corporation.

CorLumsus, Onio, February 28, 1917.

Hon. Benton G. Hay, Prosecuting Attorney, Wooster, Ohio.

Dear Sir:—In your communication of January 6, 1917, you ask for an opinion
on the question of whether it is the duty of the township trustees or of the
municipal corporation in said township to take care of the poor who reside
within the limits of a municipality, especially if such municipality is a village, the
corporate lines not being co-extensive with the township,” but there being both a
township and municipal organization. You further inquire what the “law is in
regard to a city in the township.”
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Section 3476 G. C. provides:

“Subject to the conditions, provisions and limitations herein, the trus-
tees of each township or the proper officers of each municipal corporation
therein, respectively, shall afford at the expense of such township or
municipal corporation public support or relief to all persons therein who
are in condition requiring it.”

This secction was formerly section 1491 G. C., and previous to 1898 read
as follows:

(73 O. L. 233, Sec. 11.) *“That the trustees of each township in this
state shall afford, at the expense of their township, public support or relief
to all persons therein who may be in condition requiring the same, subject
to the conditions, provisions and limitations of this act.”

In this act of April 12, 1876, there seems to have been attempted a revision
of the statutes for the relief of the poor, and in a subheading, under the title
of “city infirmaries,” section 23 of the act provides certain duties of city infirmary
directors of such infirmaries and makes the provisions of the section applicable
only to counties in which there is a county and city infirmary. Under that scction
the directors of the city infirmaries furnished relief and support to persons in the
city infirmary applying therefor the same as county directors are required to do
and had other like powers that the county infirmary directors had under the law.

In 93 Ohio Laws, at page 261, an act was passed revising and improving the
statutes of Ohio relating to the care -of the poor, section 957 R. S. providing for
a board of county infirmary directors, expressly stating that they are chosen by
the electors of the county “unless part of the county is not taxed for the support
of the county infirmary. In such case they shall be voted for by the residents
of the territory so taxed.” This act repealed old section 1491 and amended it so
as to read as follows:

Section 1491 R. S.

“The trustees of each township in the state or the proper officers of
the corporation therein shall afford, at the expense of their township or a
corporation, public support or relief to all persons therein who may be
in condition requiring the same, subject to the conditions, provisions and
limitations thereon.”

Section 1491 R. S. was carried into the General Code as section 3476, supra,
and is, with kindred sections, found in part 1, title II, division 4 “Charity,” chapter
1 “Poor.”

Section 3480 G. C. reads:

“When a person in a township or municipal corporation requires public
relief * * * complaint thereof shall be forthwith made by a person
having knowledge of the fact to the township trustees, or proper munici-
pal officer. * * *¥ )

Section 3481 G. C. provides:
“When complaint is made to the township trustees or to the proper

officers of a municipal corporation that a person therein requires public
relief or support * * *”
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. Section 3485 G. C. provides:

“The township trustees or proper officers of a municipal corporation
shall keep accurate accounts of expenses so incurred. * *.* The clerk of
the township or municipality shall record the accounts in the proper
records * * *  Such trustees or proper officers shall issue orders on
the treasurer thereof for such demands when they accrue”

In sections 3486, 3487, 3490, 3492, 3493, 3494 and 3495 the same phraseology will
be found and the trustees and the proper officers of the mmunicipal corporation
are coupled together and the ambiguity appearing in section 3476 continues in the
sections of the chapter above quoted.

Section 4089 General Code provides:

“The management of the affairs of corporation infirmaries and the
care of the inmates thereof, the erection and enlargement of infirmary
buildings and additions thereto, the repair and furnishing thereof, the im-
provement of the grounds therewith connected, and the granting of out-
door relief to the poor, shall be vested in the director of public safety.”

Section 4356 gives to councils of villages the care, supervision and manage-
ment of public institutions, including infirmaries.

Section 5646 G. C. provides: -

“The trustees of each township, on or before the fifteenth day of
May, annually, shall determine the amount of taxes necessary. for all
township purposes, and certify it to the county auditor. * * *”’

This section further provides:

“The county auditor shall levy, annually, for township purposes,
including the relief of the poor * * * such rates and taxes as the
trustees of the respective townships certify to him to be necessary, * * *”

Section 5647 G. C. provides:

“In counties where there are no county infirmaries, a township tax
in addition to the tax provided in the next preceding section, and not to
exceed one mill and five-tenths of a mill on each dollar of the taxable
property of the township may be levied for the relief of the poor, to be’
applied solely to that purpose.”

Section 5648 G. C. provides:

“The trustees of any.township which incurs liabilities for the relief
of the poor, beyond the amount raised by the levy authorized by law, may
make an additional levy, for the purpose of discharging such liabilities,
not exceeding six-tenths of one mill on- the dollar of the taxable prop-
erty of such township.”

It will be noted that the township levy is on all the property of the township,
including municipalities situated therein. It certainly could not have been the
legislative intent to provide for a levy on the taxable property of the municipali-
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ties and then have this tax expended for a purpose limited to persons outside
the municipality.

It is my opinion, in view of all the foregoing, that in townships where
either cities or villages are situated, so long as the confines of the city or village
are not co-extensive with the township, the township trustees are required to
provide for the indigent poor of the municipal corporations in the same manner
as they provide for the indigent pocr who live in that part of the township
outside of the municipal corporation.

Section 3512 G. C. provides:

“When the corporate limits of a city or village become identical
with those of a township, all township offices shall be abolished, and the
duties thereof shall thereafter be performed by the corresponding officers
of the city or village, except that justices of the peace and constables
shall continue the exercise of their functions under municipal ordinances
providing offices, regulating the disposition of their fees, their compen-
sation, clerks and other officers and employes. Such justices and con-
stables shall be elected at municipal elections. All property, moneys,
credits, books, records and documents of such township shall be delivered
to the council of such city or village. All rights, interests or claims in
favor of or against the township may be enforced by or against the cor-
poration.”

A similar statutory provision to section 3512 G. C. was construed in McGill
v. State, 34 O. S. 228, and it was held that such provision was intended to
comply with the constitutional requirement that justices of the peace should be
elected by townships, and that for all other purposes the township organization
in municipal corporations was abolished. At that time the office of justice of the
peace was a constitutional office and for that reason was excepted in the statute.
So it is evident that there would not be any township trustees in cities or villages
whose corporate limits become identical with those of a township.
The question you submit was passed on by former Attorney-General Timothy
S. Hogan, in an opinion found in the Reports of the Attorney-General for the
years 1911-1912, volume 1, page 250. In this opinion I have reached the same
conclusion and concur with that opinion.
Very truly yours,
JosepHE MCGHEE,
Attorney General.
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66.

CONTRACT—BETWEEN BOARD OF EDUCATION OF THE RURAL
SCHOOL DISTRICT OF SCIOTO TOWNSHIP—PICKAWAY COUNTY
AND DEPOSITORY—WAS MADE FOR ONE YEAR—BOARD SHOULD
ENTER INTO NEW CONTRACT TO EXTEND TO CONTRACTING
PERIOD.

A contract establishing a depository as provided by G. C. 7604-9 was made for
one year certain on January 31, 1916.

The board of education should enter into a new coniract to cextend to the
contracting period, i. e., within thirty days after the first Monday of January, 1918.

CoLumsus, Oxio, February 28, 1917.

MRr. J. L. Heisg, Prosecuting Attorney, Circleville, Ohio.
DEeAr Sir:—In your letter of February 14, 1917, you request my opinion upon
the following proposition:

“The contract between the board of education of the rural school
district of Scioto township, Pickaway county, Qhio, and a banking com-
pany for the deposit of school funds, was made on form 1807 published
by the Ruggles-Gale Company, Columbus, Ohio, a blank form of which
is enclosed herewith, and is supposed to comply with Sec. 3968 or Sec.
76049 G. C.

“Said contract contains the following statement, to wit: ‘It is agreed
between said board of education and said Scioto bank that the funds of
said school district shall be deposited in and received and safely kept by
said bank, from and after the date hereof for the period of one year,
and thereafter until this contract is terminated by one of the parties to
it, as hereinafter provided.’

“This contract took effect January 31, 1916, continued for one year
and terminated January 31, 1917, according to its terms unless it is
automatically continued in force by either or both parties neglecting to
notify, in writing, the other party of its intention to terminate said con-
tract. Neither party has so notified the other so far as I have been in-
formed. Is this a valid contract under amended sections 7604 and 7605
G. C.,, on account of the two years mentioned therein?

“Is this contract in force at the present time?

“If the clerk of the board of education of said Scioto township issues
a certificate on the county auditor to pay the February distribution of
school funds over to said Scioto hank is he safe in doing so, or should
he do it?”

From our conversation with you on February 23, 1917, T learn the following
additional facts: . :

That there is but one bank in Scioto township rural school district,
and that is the bank with which the contract for the depository was made
in January of 1916, and that it was the only bank located in said rural
school district at that time.

Your inquiry involves the construction of those sections of the General Code
which provide for the establishment of a depository for the school funds of any
school district.
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General Code section 7604 provides in part:

“Within thirty days after the first Monday of January, 1916, and every
two years thereafter, the board of education of any school district, by
resolution, shall provide for the deposit of any and all moneys coming
into the hands of its treasurer. * * *”

General Code section 7605 provides in part:

“# ® = hut no contract for the deposit of school funds shall be
made for a longer period than two years.”

Section 7607 of the General Code provides:

“In all school districts containing less than two banks, after the
adoption of a resolution providing for the deposit of its funds, the board
of education may enter into a contract with one or more banks that are
conveniently located and offer the highest rate of interest, which shall not
be less than two per cent. for the full time the funds or any part thereof
are on deposit. Such bank or banks shall give good and sufficient bond,
or shall deposit bonds of the United States, the state of Ohio, or county,
municipal, township or school bonds issued by the authority of the state
of Ohio, at the option of the board of education, in a sum at least equal
to the amount deposited. The treasurer of the school district must see
that a greater sum than that contained in the bond is not deposited in
such bank or banks, and he and his bondsmen shall be liable for any loss
occasioned by deposits in excess of such bond.”

General Code section 7609 provides in part:

ok * * qupon the failure of the board of education of any school
district to provide a depository according to law, the members of the
board of education shall be liable for any loss occasioned by their failure
to provide such depository and in addition shall pay to the treasurer of
the school funds two per cent. on the average daily balance on -the school
funds during the time said school district shall be withont a depository.
Said moneys shall be recovered from the members of the board of educa-
tion for the use and benefit of the school funds of the district upon the
suit of any taxpayer of the school district.”

General Code section 4763 provides in part:

“ % * In * * rural school districts which do not provide legal
" depositories, as provided in section 7604 and 7608 inclusive, the county
treasurer shall be the treasurer of the school funds of such district.”

Prior to May 15, 1915, at which time section 7604 was amended to read as
above, a board of education could provide for a depository for the school funds
of the school district at any time during the year, but under the provisions of
the section as it now stands the board of education must, within thirty days
after the first Monday of January, in the even numbered years, provide for the
deposit of all moneys coming into the hands of its treasurer and a failure to do
so makes the members of the board of education personally liable for any loss
occasioned by their failure to provide for such depository, and other penalties. The
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statute does not say that the contract shall be for any certain length of time,
but it does designate the time when the contract for the deposit of said funds
shall be made and that it shall be made for not more than two years. I do not
believe, however, that the time mentioned for entering into said contracts is
such a mandatory proposition as will prevent the board of education from entering
into the same after the said period of thirty days, in case there should be a failure
to enter into the same within that time, but I do think that the language is clear
enough that the contract thus entered into should, when entered into during said pe-
riod, be so entered into for the term of two years, and I am further of the opinion
that said period of thirty days following the first day of January, in the even
numbered years, is made a beginning and an ending time for such depository
contracts. In your case, however, the contract was not entered into for two
years but for one year certain, with a conditional extension, and without passing
upon the question as to whether or not such conditional extension is or is not
valid, T am of the opinion that under the provisions of section 7607, above
quoted, there being only one bank in the district, and from my interpretation that
the language is directory and will permit a hoard of education to enter into such
depository contract outside of the thirty-day period, above mentioned, the board
of education should at once adopt a resolution providing for the deposit of its
funds from now until some time within the thirty-day period from and after the
first Monday in January, 1918, and that then a new contract covering said period
should be entered into with said bank and that the bank should give a good and
sufficient bond, or deposit bonds of the United States, the state of Ohio or
county, municipal, township or school bonds, as security for the safe keeping and
the return of said money so deposited, and thus avoid all question as to what might
or might not happen under the terms of the contract of January 31, 1916. :
Very truly yours,
Josepr McGHEE,
Attorney-General.

67.

TAXES—BECOME LIEN ON REAL PROPERTY AS OF THE DATE PRE-
CEDING SECOND MONDAY OF APRIL-BOARD OF EDUCATION
PURCHASING SUCH PROPERTY HOLD SAME SUBJECT TO SAID
LIEN—COUNTY COMMISSIONERS HAVE NO AUTHORITY TO RE-
FUND SAID TAXES AFTER PAYMENT.

1. Taxes lawfully assessed become a lien on real property as of the date
preceding the second Monday of April, and a board of education of the school
district thereafter procuring such real property for school purposes either by pur-
chase or appropriation holds such property subject to said tax lien until the same
is paid.

2. The board of county commissioners have no power either to remit said
taxes or any part thereof or to refund the sawme to the board of education after
the payment thereof.

Corumsus, OmHio, February 28, 1917.

Hon. Harry S. CoRrE, Prosecuting Attorney, Ottawa, Ohio.

Dear Sir:—I have at hand your letter under date of January 26, 1917, in
which you say: .

“On the 20th day of May, 1916, the board of education of Columbus
Grove village school district, passed a resolution appropriating lots Nos.
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446 and 452 in said school district for school purposes.

“Thereafter, trial was had in the probate court in appropriate pro-
ceedings, in which a judgment for $35,000.00 was awarded in favor of
property owners. :

“This judgment or verdict included all of the buildings and machinery
attached to same, and thereafter, on the __._day of December, 1916, the
case and matter was compromised by the said village school district
paying to the proprietors or owners the sum of $3,250.00, they taking
from the said premises all of the buildings.

“The real estate, as placed on the tax duplicate for the lands is $365.00,
and that for the buildings $845.00.

“About December, a quit claim deed was delivered from owners of
land to said board of education, and the entry filed in the probate court
showing and stating that the said entry acted as a conveyance of the said
premises to the board of education.

“Taxes have been levied for the year 1916 against the said premises in
the amount of $18.38, this including the whole property. Is the school
district liable for the payment of said taxes, or any part of said taxes?

“If yes, the property being appropriated for school purposes only,
have the commissioners authority to rebate the taxes if paid. or issue a
refunder for the same or any part of the same.”

Applicable to a consideration of the question presented by you I note the
provisions of sections 7624 and 5671, General Code, which are as follows:

“Sec. 7624. When it is necessary to procure or enlarge a school site
or to purchase real estate to be used for agricultural purposes, athletic
field or play ground for children, and the board of education and the
owner of the property needed for such purposes are unable to agree upon
the sale and purchase thereof, the board shall make an accurate plat and
description of the parcel of land which it desires for such purposes, and
file them with the prohate judge, or court of insolvency, of the proper
county. Thereupon the same proceedings or appropriation shall be had
which are provided for the appropriation of private property by municipal
corporations.

“Sec. 5671. The lien of the state for taxes levied for all purposes, in
each year, shall attach to all real property subject to such taxes on the
day preceding the second Monday of April, annually, and continue until
such taxes, with any penalties accruing thereon, are paid. All personal
property subject to taxation shall be liable to be seized and sold for
taxes. The personal property of a deceased person shall be liable, in the
hands of an executor or administrator, for any tax due on it from the
testator or intestate.”

Inasmuch as no steps were taken by the board of education of the school
district to appropriate the property in question until after the day preceding the
second Monday of April, 1916, it is not necessary to discuss the question as to
the particular time when title to the property passed to the board of education by
virtue of the appropriation proceedings, although as to this T may say, inter alia,
that it seems clear that title does not pass until full compensation has been paid
or secured to be paid to the owner or owners of the property appropriated.

Although taxes on property in your county for the year 1916 were not levied
until a date much later than the day preceding the second Monday of April, 1916,
nevertheless said taxes when levied related back as a lien on the real property
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within the county as of the day preceding the second Monday of April, 1916.
(State ex rel. vs. Roose, auditor, 90 O. S. 345). The lien for taxes on the
property appropriated by the board of education was not divested by the con-
demnation proceedings, and although the amount of the tax lien could, and properly
should, have been paid out of the compensation awarded the owner or owners
of the property appropriated, vet the same not having been done the taxes are
still a lien on the property as against the board of education, present owners,
and the board is liable for the payment of such taxes. (Cincinnati v. Jones, 24
C C, n s 374)

As to your second inquiry as to whether or not the commissioners of the
county have authority to rebate or refund the taxes if paid by the board of
education, T am of the opinion that, under the decision of the supreme court in
the case of Peter v. Parkinson, treasurer, 83 O. S. 36, the county commissioners
have no pgwer either to remit the taxes before payment or refund them afterwards.

Under section 2416 of the General Code the county commissioners have the
power to release in whole or in part any debt to the county, and under section
2589 of the General Code the county commissioners have power under certain
circumstances to order refunded taxes that have been erroneously charged and
collected. It was held by the supreme court in the case just cited that under
neither of the sections of the General Code above noted did the board of county
commissioners have power to remit or release, either in whole or in part, taxes
.that stand charged on the duplicate and are unpaid. )

As section 2580 of the General Code, relating back to section 2588, gives the
county commissioners power only to refund taxes levied on exempted property
or taxes which have been erroneously assessed, it is apparent that inasmuch as
the taxes here in question were not exempted at the time the lien therefor became
effective and it does not appear that the assessment of taxes on this property was
made through error of any kind there is no power in the county commissioners to
remit the taxes on this property or refund the same after payment.

Very truly yours,
Joserr McGHEE,
Attorney-General.

- 68

APPROVAL—TRANSCRIPT OF PROCEEDINGS OF COUNTY COMMIS-
SIONERS OF CLARK COUNTY FOR BOND ISSUE.

Corumaus, OnHio, February 28, 1917.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN —

“RE :—Bonds of Clark county, Ohio, in the sum of $6,000.00, for the
erection of a new barn and silo at the Clark county mfirmary.”

I have examined the transcript of the proceedings of the board of county
commissioners and other officers of Clark county, Ohio, relating to the above bond
issite, also the bond and coupon form attached, and I find the same regular and
in conformity- with the provisions of the General Code.

I am of the opinion that said bonds drawn in accordance with the form sub-
mitted and signed by the proper officers will, upon delivery. constitute valid and
hinding obligations of said county. Very truly yours,

Josepn McGHEE,
Attorney-General.
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69.

STATUTE—WHEN SAME IS REPEALED ALL RIGHTS, ETC, ARE LOST
UXNDER IT—\WHERE OFFICER UNDER REPEALED STATUTE OR
REAPPOINTMENT QUALIFIES UNDER NEW STATUTE HE SUR-
RENDERS ALL RIGHTS UNDER FIRST APPOINTMENT—FIRST AP-
POINTMENT CEASES WHEN NEW ACT TAKES EFFECT—CLINTON
COWEN.

1. When a statute repeals a former statute, all rights, titles and intcrests in the
statute repealed are lost, excepting those embodied in pending suits and executed
contracts, wiless there is something in the repealing statute which manifests a dif-
ferent intention on the part of the legislature.

2. Where there is a stmultaneous repeal and re-enactmnent of a statute and the
provisions of the repealing statute are identical or practically identical with those
of the statute repealed, and there is nothing in the repealing statute to indicate that
the legislature intended to repeal the former act, the repealing statute is an affirm-
ance of the original act and not a repeal in the strict or constitutional sense of that
term. ' '

3. When the title of the repealing act creates a system or departinent and pro-
vides for the repeal of all sections and acts inconsistent thercwith; and the new act
provides for a repeal of all acts and sections inconsistent with it; provides that it
shall supersede all former acts and parts of acts; provides that certain matters are
saved by specifically mentioning them; and the new act is a complete, compre-
hensive and all inclusive act; providing a complete and comprehensive scheme, and
not in any way depending upoi the former act, it would be assumed that the legis-
lature intended that wnothing whatever of the former act remains effective or in
force, other than what is preserved in the saving clause of the act.

4. Where the officers, who have to do with the putting into effect of the pro-
visions of the new act, proceed along certain lines and principles in reference thereto,
their acts may be taken into consideration in arriving at a conclusion as to what
was the real intention of the legislature and those vitally interested in having the
new legislation enacted.

5. Where an officer was appointed under a former act and he is reappointed to
take office under the act repealing the former act, and qualifies under the pro-
visions of the new act, he surrenders all the rights he might have had under the
first appointment and is precluded from all rights excepting those he hus by virtue
of his appointment under the new act. Further, all his rights under the first ap-
pointment cease when the new act takes effect, and he is relegated to his rights un-
der the second appointment.

Cor.uMBus, OHrio, February 28, 1917,

How. Jamres M. Cox, Governor of Qhio, Columbus, Ohio.

DEear Sir:—I1 have your communication of February 1, 1917, in which you ask
my opinion upon matters set out in said communication, which reads as follows:

“On May 27, 1915, under the provisions of section 1178 of ‘the General
Code, Clinton Cowen was appointed and commissioned state highway com-
missioner, for the term ending June 16, 1919, the appointee being confirmed
by the senate the day of appointment.

“By act of the general assembly, passed May 17, 1915, approved by the
governor June 2, 1915, said section 1178 of the General Code was repealed,
and a new section under the same number enacted, the new section under
the constitutional provisions becoming effective on or about September 6,
1915,
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“Subsequent to May 27, 1915, no highway commissioner has been ap-
pointed, Mr. Cowen still acting in that capacity.

“Under the above statement of facts, I beg to be advised as to the
present status of the head of this department.”

Your inquiry has to do with the construction of what is known as the Cass
highway law, which was enacted by the eighty-first general assembly and is found
in 106 O. L. 574. In order to understand the provisions of this act, especially the
provisions relating to the repeal of former acts, it will be necessary to note briefly
the recent history of laws relating to highways.

In 99 O. L. 308 a state highway department was created. In 101 O. L. 200
‘there is an act providing that the state highway commissioner be directed to rec-
ommend a system of highway laws for Ohio, to take the place of all existing
road laws. At page 341 of said 101 O. L. there is an act which simply authorized
the township trustees to expend certain moneys levied and collected under a former
act.

In 102 Q. I.. 333 there is an act, the title of which is as follows:

“Creating a state highway department, defining the duties thereof, and
providing aid in the construction and maintenance of highways, and to re-
peal certain sections of the General Code.”

This act repeals many sections of statutes; then provided in the very last sec-
tion that:

“This act shall supersede all sections and parts of sections or acts and
parts of acts, not herein expressly repealed, which are inconsistent here-
with.”

But Governor Harmon, when the bill was presented to him, vetoed the section
of said act which provided for a levy to create a fund to carry out the provisions
of the act, and also vetoed the two sections which repealed all former sections
and acts inconsistent with the said act.

Then the legislature, in order to provide for a fund to carry out the provisions
of the act found in 102 O. L. 333, enacted the law found in 103 O. L. 155, which
merely provided for a levy and did not seek to repeal any former statutes or sec-
tions thereof. -

Now, with this short history of our recent legislation, in reference to highways
and highway departments, in mind, let us turn to the act found in 106 O. L. 574,
which is the act now in force. Let us first notice the title of the act, which pro-
vides as follows:

“To provide a system of highway laws for the state of Ohio, and to
repeal all sections of the General Code, and acts inconsistent herewith.”

Let us next look to the repealing clause. In the first part of the repealing
section, the legislature repealed over eight hundred sections of statutes, thus en-
deavoring to repeal all sections of statutes inconsistent therewith, as provided for
in the title of the act. But the legislature fearing that it might have omitted some-
thing, specifically repealed the entire acts as found in:

101 O. L. 200-201.
101 O. L. 341. B
102 O. L. 333-349. o
103 O. L. 155.

v
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The language used in said repealing section is as follows:

“An act entitled, ‘An act to provide for a new highway law for Ohio
to take the place of all existing road laws.’ Passed May 10, 1900 (101
O. L. pp. 200-201).

“An act entitled, ‘An act to authorize the township trustees to expend
certain moneys levied and collected under the authority of an act entitled,
‘An act to further supplement section 4889 of the Revised Statutes of Ohio,
passed April, 1902, passed May 10, 1901 (101 O. L. p. 341.)

“Sections 1, 2, 4, 5, 6, 7, 8 and 9 of an act entitled, ‘An act providing a
levy and to create a fund for the purposes provided in the act passed May
31, 1911, entitled, “An act creating a state highway department, defining the
duties thereof and providing aid in the construction and maintenance of
highways and to repeal certain sections of the General Code, approved
June 9, 1911 (102 O. L. pp. 333-349), and for other purposes defined herein.
(103 O. L. p. 155.)

“An act entitled, ‘An act creating a state highway department, defining
the duties thereof, and providing aid in the construction and maintenance
of highways, and to repeal certain sections of the General Code.’” (102
O. L. p. 333)

These acts, which are repealed in whole, embody all the recent legislation had
in reference to highways and highway departments, as will be noted by referring to
the brief history of highway legislation set out herein.

But lest it might have still overlooked some section or provision relating to
highways and highway departments, the legislature used the following strong lan-
guage in the last paragraph of the repealing section:

“This act shall supersede all acts and parts of acts not herein expressly
repealed, which are inconsistent herewith.”

Then lest a repeal of some act might be construed to revive some law repealed
by the act repealed, the legislature further provided as follows:

“And the repeal herein of any acts or sections of the General Code
shall not revive a law repealed by any act or section herein repealed.”

Thus the legislature swept the statutes of Ohio three times, in order to clear
them of every vestige of matter that might in any way relate to highways or officers
connected with highway matters. If there ever was a statute enacted by the leg-
islature in which it was the intention of the legislature to clear away everything
that ever existed upon the subject-matter with which the statute dealt, and leave

“itself absolutely a clear field, the statute under consideration did this.

We are safe in assuming that it was the intention of the legislature to leave
unrepealed no statutes or sections thereof pertaining to highways or matters relating
thereto, other than the act under consideration, commonly known as the Cass high-
way law.

Now, what force and effect can be given to these repealed statutes and sections
thereof, in arriving at a conclusion as to any questions pertaining to the highways
or the highway department? None whatever.

Judge Donahue, in rendering the opinion of the court in the late case of The
State of Ohio ex rel. v. P. C. O'Brien, et al., has this to say of repealed statutes:

“The repeal of the statute is the end of that statute. To all intents and
purposes it is the same as if it had never existed.”
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This language used by Judge Donahue, in rendering the opinion of the court,
is none too strong.

The language used by Judge Donahue in said case is not new or strange. It
embodies the principle which has been followed for almost one hundred years in
the interpretation of the effect of repealing statutes upon the statutes repealed.

Lord Chief Justice Tindall in Key v. Goodwin, 4 Moore and Payne 341, 351
(decided in 1830), used the following language:

“The effect ‘of a repealing statute I take to be to obliterate the statute
repealed as completely from the records of parliament as if it had never
passed, and that it must be considered as a law that never existed, except
for the purpose of those actions or suits which were commenced, prose-
cuted and concluded while it was an existing law.”

This language of Chief Justice Tindall has been quoted and approved in many
decisions in our own country, of which the following are a few:

36 Wis. 344, 349.
133 Wis. 183.

61 III. 31, 34.

4 Kas. 489, 500.

35 Barb. 599, 600. .
50 Miss. 677, 681.

4 Ore. 119, 122.

In approving the principle laid down by Chief Justice Tindall, the court in the
case reported in 50 Miss. 677 says:

“Sustained, as this case is, by so great a weight of authority, we ac-
cept it as an accurate statement of the general rule.”

In 4 Ore. 119 the court, in approving the above language, says:
“Such is the recognized rule in this country.”

Possibly there is no case decided in our country that 'goes into this matter as
fully as the one reported in 1 Hill (N. Y.) 324. In this case the court went to
great length in discussing the following question, using the language of the court:

“The question is thus reduced to one of mere construction on the re-
pealing clause before us.”

In the opinion Cowen, J., reviews the cases fully. He approves the finding of
Lord Chief Justice Tindall. He quotes from Lord Mansfield; from Best, C. J.
He investigates Bracton’s and Coke’s Institutes. He looks into the Roman law. He
investigates the civil law and it is his conclusion that all these, without one dis-
senting voice, leads to this conclusion as set out by the court, namely :

“On authority, then, at least, no rights arising under the repealed
statutes can be saved, except by express reservation in the repealing statute,
or when those rights have been perfected, by taking every step which de-
pended for its force upon the former act. Dwarris expresses the result of
the cases this way:
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“*When an act of parliament is repealed, it must be considered, except
as to those transactions passed and closed, as if it never existed.””

But I am not unmindful of another line of decisions which have to do with
statutes that merely re-enact other statutes and repeal the statutes which have
theretofore existed. The principle derived from this line of cases might be stated
as follows:

The simultaneous repeal and re-enactment of a statute is a mere affirmance of
the original act, and not a repeal in the strict or constitutional sense of the term.
But to have this effect the authorities are nearly unanimous that the following con-
ditions must obtain:

1. The language or the provisions of the repealing statute must be identical or
practically identical with the language and the provisions found in the act repealed.

2. That nothing is to be found in the repealing statute which would indicate
that the legislature intended to repeal the former act.

There are a great many decisions which seem to sustain the aforesaid two
propositions, but I want to quote from only a few.

In a case reported in 7 N. D. 135, the court in the syllabus found as follows:

“It is only when the provisions of a repealing statute are identical,
or practically identical, with the provisions in the statute repealed, that the
provisions can be considered as continuing in force without intermission.”

In 45 Neb. 724, the court lays down the law in the syllabus as follows:

“It had before that time (the adoption of the constitution) been defi-
nitely settled as a rule of construction that the simultaneous repeal and
re-enactment of a statute in terms, or in substance, is a mere reaffirmance
of the original act, and not a repeal in the strict or constitutional sense of
the term.”

In 117 N. C. 753 the syllabus sets forth the finding of the court as follows:

“The re-enactment by the legislature of a law in the terms of a former
law at the same time it repeals the former law is not in contemplation of
law a repeal, but it is a reaffirmance of the former law, whose provisions
are thus continued without intermission.”

In the opinion the court says that the re-enacting statute in this case was
verbatim with the statute repealed.

To support the second proposition set out above, namely, that the intention of
the legislature controls, I desire also to quote from a few cases.

In 138 T11. App. 297, the following principle was laid down in the syllabus:

“Where there is apparent no conflict or intention to supersede, a re-en-
actment of an earlier statute has been held a continuance, not a repeal, even
though a later act expressly repeals the earlier.”

In 115 Towa 657, 665, the court lays down the following principle:

“But where the prohibitory part of the law in the revision is in sub-
stantially the same language as in the original act, and there is a manifest
purpose to continue the old law, we do not think such re-enactment repeals
the prior law in such sense as to annul or abrogate decrees and proceed-
ings had thereunder.”
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In 48 N. Y. 540, the court discussed the proposition as to the effect of re-
enacted statutes upon statutes in whose place the statutes were re-enacted. The
court laid down the rule stated in many cases of this nature, but in the opinion the
court gives the reasoning as follows:

“Although the first seven sections of chapter 29 are contained in this
chapter, I do not think it was the intention of the legislature to repeal them
or suspend their operation until chapter 41 should go into effect, * * *
or they probably would have said so in some appropriate language and
would not have left it to mere inference.”

In a case reported in 139 Wis. 37, the court finds as follows:

“Provisions of a prior law retained in an amendatory act are not
deemed to have been repealed and again re-enacted, but as having existed
and continued from the time of their original enactment.”

In the opinion the court reasons as follows:

“This act is entitled ‘An act to amend sections 1, 2, 3, 6 and 7, chapter
30, laws of 1903, etc. * * * The petitioner avers that the effect of this
amendment was to repeal all of chapter 230, laws of 1903, and to enact a
new law on the subject of the sanitary regulation of bakeries, which is
embraced in chapter 486, laws of 1907. To effect such a result the new lez-
islation must show with reasonable clearness that such was the legislative
intent. This we do not find from this chapter. The title declared that it is
an act to amend certain provisions of the former law and to enact new
sections.”

Thus we see that in all these cases we are after all driven to the necessity of
going to the law itself and ascertaining what really was the intention of the legis-
lature in enacting the law.

When we look at the language of the act under consideration in order to arrive
at the intention of the legislature, it seems to me that there can be no question
that the legislature intended not merely to re-enact an old statute, but to enact a
new one and repeal everything in conflict with it. This seems evident from the
reasons heretofore given in this opinion.

In considering this matter, it must be remembered that Hon. Clinton Cowen
was appointed state highway commissioner for a term of four years, under and by
virtue of section 1 of the act found in 102 O. L. 333, which section reads as follows:

“Section 1. There shall be a state highway department for the pur-
pose of affording instruction, assistance, and co-operation in the construc-
tion, improvement, maintenance and repair of the public roads and hridges

of the state, under the provisions of this chapter. This department shall

be divided into three bureaus to be known as the bureau of construction,

the bureau of maintenance and repair, and the bureau of bridges. The

governor, with the advice and consent of the senate, shall appoint a state

highway commissioner who shall serve for the term of four years. He
shall be a competent civil engineer and experienced in the construction,
improvement, maintenance and repair of roads and bridges, and shall give

his whole time and attention to the duties of his office.”
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This act created a highway department and placed a state highway commis-
sioner at the head of the department, with a four-year tenure of office. As said
before, Hon. Clinton Cowen was appointed as head of the department under the
provisions of this act. But when the act was repealed, the department fell and
necessarily the head of the department fell at the same time, and this, notwith=
standing the fact that the term of office for which he had been appointed had not
expired.

It is true that the language uscd in sections 171 and 174 of the act (106 O. L.
574, 623) creating the present state highway department is very similar to the lan-
guage used in sections 1 and 4 (102 O. L. 333). The language used in the latter
two sections is as follows:

“Section 1. There shail be a state highway department for the purpose
of affording instruction, assistance, and co-operation in the construction,
improvement, maintenance and repair of the public roads and bridges of
the state, under the provisions of this chapter. This department shall be
divided into three bureaus to be known as the bureau of construction, the
bureau of maintenance and repair, and the bureau of bridges. The gov-
ernor, with the advice and consent of the senate, shall appoint a state high-
way commissioner who shall serve for the term of four years. He shall
be a competent civil engineer and experienced in the construction, improve-
ment, maintenance and repair of roads and bridges, and shall give his whole
time and attention to the duties of his office.

“Section 4. Subject to the approval of the governor, the state high-
way commissioner shall appoint three deputy highway commissioners, not
more than one of whom shall be of the same political party as himself, who
shall be competent civil engineers, and serve during the pleasure of the
commissioner. One of these deputy highway commissioners shall be ex-
perienced in road construction and improvement, and acting under the di-
rection of the highway commissioner, shall have supervision of all matters
pertaining to road construction and improvement as provided for in this
chapter. Another of said deputies shall he experienced in réad maintenance
and repair, and acting under the direction of the highway commissioner
shall have supervision of all matters pertaining to road maintenance and
repair. Another of said deputies chall be experienced in the design, con-
struction, and maintenance and repair of culverts and bridges, and acting
under the direction of the state highway commissioner, shall have super-
vision of all matters pertaining to the design, construction, maintenance
and repair of culverts and bridges. The deputy highway commissioner in
addition to performing the duties above assigned to them, shall perform
such other duties in connection with this department as may be desig-
nated by the state highway commissioner. The salary of each of said deputy
highway commissioners shall be $3,000 per annum. In addition to their
salaries, the deputy highway commissioners shall each be paid their actual
traveling expenses not to exceed $1,200 in any one year. The highway com-
missioner shall require each deputy highway commissioner to give bond in
the sum of $5,000 with such sureties as he approves.”

The language used in the former is as follows:

“Section 171. There shall be a state highway department for the pur-
pose of affording instruction, assistance and co-operation in the construc-
tion, improvement, maintenance and repair of the public roads and bridges
of the state, under the provisions of this chapter. The governor, with the
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advice and consent of the senate, shall appoint a state highway commis-
sioner who shall serve for the term of four years, unless sooner removed
by the governor. He shall give his whole time and attention to the duties
of his office.

“Section 174. The state highway commissioner shall appoint three dep-
uty highway commissioners, one of whom he shall designate as chief high-
way engineer and all of whom shall be competent civil engineers and serve
during the pleasure of the commissioner. One of these deputy highway com-
missioners shall be experienced in road construction and improvement, and
acting under the direction of the highway commissioner, shall have super-
vision of all matters pertaining to road construction and improvement as
provided for in this chapter. Another of said deputies shall be experienced
in road maintenance and repair, and acting under the direction of the state
highway commissioner shall have supervision of all matters pertaining to
road maintenance and repair. Another of said deputies shall be experienced
in the design, construction, maintenance and repair of culverts and bridges,
and acting under the direction of the state highway commissioner, shall have
supervision of all matters pertaining to the design, construction, maintenance
and repair of culverts and bridges. The deputy highway commissioners
in addition to performing the duties above assigned to them, shall perform
such other duties in connection with this department as may be designated ’
by the state highway commissioner. The salary of each of said deputy high-
way commissioners shall be three thousand dollars per annum. [n addition
to their salaries, the deputy highway commissioners shall each be paid their
actual traveling expenses not to exceed one thousand two hundred dollars
in any one year. The state highway commissioner shall require each dep-
uty highway commissioner to give bond in the sum of five thousand dollars
with such sureties as he approves.”

But the mere fact that the wording of the act creating the present highway
department is much the same as the language used in the act creating the former
highway department, and under which Hon. Clinton Cowen on May 27, 1915, was
appointed state highway commissioner, has no further bearing other than to aid
in arriving at the intention of the legislature in enacting the new law, which after
all is what controls. :

Whether the language in the two acts is similar or dissimilar, the department
created under the act now in force entirely and completely replaces the department
provided for in the act repealed by the act now in force. An entirely new order
of business is adopted and under this new order of business the governor of the
state is authorized to appoint a state highway commissioner. Not the state highway
commissioner appointed under the ‘act repealed is to perform the duties and carry
out the provisions of the present act, but a state highway commissioner appointed
by the governor of the state, under the authority of the act now in force, is to per-
form the duties and carry out the provisions of the present act.

That this was the intention of the legislature when it enacted the Cass highway
law seems evident from the “saving provisions” of the act, found in sections 302 and
303 thereof (106 O, L. 663).

Section 302 reads as follows:

“This act shall not affect pending actions or proceedings, civil or crim-
inal, pertaining to the construction, improvement, maintenance, supervision
or control of highways, bridges or culverts, brought by or against the county
commissioners, county surveyor, township trustees, or road superintendent
under the provisions of any statute hereby repealed, but the same may be



ATTORNEY-GENERAL, 155

prosecuted or defended to final determination in like manner, as if such
statute had not been repealed.”

Section 303 reads in part as follows:

“This act shall not affect or impair any contract or any act done, or right
acquired of any penalty, forfeiture or punishment incurred prior to the
time when this act or any section thereof takes effect, under or by virtue
of any law so repealed, but the same may be asserted, completed, enforced,
prosecuted or inflicted as fully and to the same extent as if such laws had
not been repealed. * * *”

By these sections the legislature aimed to save pending suits and also to save
contracts already entered into, but there is no effort made on the part of the leg-
islature to save any other provisions or parts of former acts, and it is proper
to assume that the legislature did not intend to save any other parts or provisions
of former acts.

Another circumstance that has a direct bearing upon the question submitted is
this: :

The act now in force is a complete, comprehensive and all inclusive act. It
not only repeals all previous acts and sections thereof having to do with highway
matters, but it provides a complete and entire scheme for road building and neces-
sary officials for carrying out the same.

Hence, from any angle we may view the question, from any standpoint we
may consider it, the conclusion is reasonably inferable that the highway depart-
ment created under the act found in 102 O. L. 333 was entirely repealed and super-
seded by the-highway department created under the act now in force (106 O. L.
574) ; and at the same time that the old department fell, the officer at the head of
the department fell and his term of office ceased.

Tn 57 O. S. 415, the court lays down the law in the syllabus as follows:

“An office created by an ordinance is abolished by the repeal of the or-
dinance, and the incumbent thereby ceases to be an officer.”

At page 423 of the opinion we have the following language:

“There is no question but that the council had the power to repeal the
former ordinance; and this being so, and all the offices created by it,
whatever they were, being thus abolished, the incumbents ceased to be ofh-
cers, for there can be no incumbent without an office.”

In rendering this opinion I am mindful of the fact that a former attorney-
general of the state rendered an opinion in which he held the opposite view in refer-
ence to this act. His opinion is found in Vol. I of the Opinions of the Attorney-
General for the year 1915, page 1814, While I am aware that there is some author-
ity in law which would warrant a conclusion such as he draws, and while there
might be some doubt as to the correctness of my conclusion reached herein, yet it
seems to me that the weight of authority sustains the opinion herein reached. He
bases his opinion upon the fact that the Cass highway law does not provide that
the new department shall succeed to all the rights, powers and duties of the old
department. A part of his opinion reads as follows:

“There is, however, one omission in said bill which is so potent, in my
judgment, as to preclude any construction other than that the legislature
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intended the new department merely to succeed the old. This omission is
the failure of the legislature, in said bill, to make any provisions that said
new department shall succeed to all the rights, powers and duties of the
old department.”

But it must be remembered that the Cass highway law repeals specifically every
section and every act that theretofore had anything to do with highway matters,
excepting those matters set out in the saving clause of the new act. There were no
rights, powers and duties of the old department left to be performed; the acts
providing for the old department had all been repealed; and if the legislature had
made such provisions, they would have been unconstitutional under the ruling of the
supreme court in the late case of The State of Ohio ex rel v. P. C. O’Brien et al.

The opinion so rendered by the former attorney-general, was based mainly
upon the opinion which he rendered, found on page 1704 of said second volume of
the 1915 Opinions of the Attorney-General. The meat of this opinion.is found on
page 1709, in the following language:

“Upon this analysis of section 1082, therefore, it appears that though
designed for the purpose of providing for the transition of activities and
functions from the one state board to the other, it does not preserve the
continuity of the subordinate bureaus, departments, etc., or the personnel
of the departmental force as it formerly existed, in the face of the fact
that the general assembly had bhefore it, in the shape of original section
1089 as enacted in 1913, language appropriate for such a purpose.

“The conclusion irresistibly follows, then, that the general assembly
did not intend that the subordinate positions in the department of the agri-
cultural commission should continue to exist, notwithstanding the abolition
of the commission itself ; but that, on the contrary, the whole departmental
organization should be abolished and a new one should he provided for by
the board of agriculture.”

His opinion holds that the act creating the agricultural board did not preserve
the continuity of the subordinate bureaus, departments, etc., of the act creating the
agricultural commission or the personnel of said hureaus or departments. Let us
take this argument as correct. As shown in my opinion above, there is nothing
whatever in the Cass highway law to preserve the continuity of the state highway
department, or the personnel of said department, from the act under which the Hon.
Clinton Cowen was appointed state highway commissioner and the law now in force.

Hence, I am of the opinion as ahove set forth, notwithstanding the opinion
heretofore rendered.

Further, in arriving at the conclusion as to what was the intention of the leg-
islature in passing the said Cass highway law and the intention of those vitally
connected with the passage of the same, there is another circumstance which to
me is very significant and which strengthens my opinion that it was the intention of
the legislature, in enacting said law, and the intention of Hon. Frank B. Willis,
governor of the state of Ohio, in signing the same and filing it with the secretary of
state and thus making it a law, that said law should supersede and take the place
of all former acts and parts of acts in every respect. And especially was it the
intention of the legislature and those vitally connected with the passage of said
law that it should supersede the act found in 102 O. L. 333, as it related to the
head of the state highway department, namely, the state highway commissioner.

This circumstance is to be found in the state records. The said records show
that on April 1, 1915, Hon. Clinton Cowen was appointed to the position of state
highway commissioner, to take the place of Hon. James R. Marker. The said
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records show that on April 1, 1915, Hon. Frank B. Willis, governor, appointed Hon.
Clinton Cowen to the position of state highway commissioner, to take the place
of Hon. James R. Marker, resigned, said Clinton Cowen’s term to begin on April
1, 1915, with no limit fixed as to when his term of appointment should expire.
Under the appointment his bond was fixed at $10,000.00.

On May 27, 1915, Hon. Frank B. Willis, governor, appointed Hon. Clinton
Cowen to the position of state highway commissioner, term to begin on June 17,
1915, with no limit fixed as to when his term of appointment should expire, so
far as the report made to the state auditor shows. Under the appointment his
bond was fixed at $10,000.00.

On August 31, 1915, Hon. Frank B. Willis, governor, appointed Hon. Clinton
Cowen to the position of state highway commissioner, term to begin on September
4, 1915. Under this appointment the term of said Clinton Cowen was to end Sep-
tember 3, 1919, and his bond was fixed at $20,000.00.

Under each one of these appointments the records show that Hon. Clinton
Cowen gave bond and took the oath as provided by law.

Let us further remember, in connection with the above facts, that Hon. James
R. Marker’s term as state highway commissioner would have expired on June 16,
1915, had he served until the end of the term for which he was originally ap-
pointed. This the said records show. Further, the Cass highway law was passed
May 17, 1915; was approved by the governor June 2, 1915; and was filed with the
secretary of state, June 5, 1915, which would make said law become effective under
the constitution at the end of ninety days after filing the same with the secretary
of state, or on September 4, 1915.

Now, let us recapitulate:

1. Hon. James R. Marker’s term expired June 16, 1915, had he served his full
term under his appointment.

2. On April 1, 1915, Hon. Clinton Cowen was appointed for a term to begin
on April 1, 1915, but no time was fixed at which it should expire. Why? Because
he was appointed to fill the unexpired term of Hon. James R. Marker.

3. On May 27, 1915, Hon. Clinton Cowen was appointed to the position of
state highway commissioner, term to begin on June 17, 1915, and in the report to
the state auditor no time limit was fixed as to the length of his term. Why was
his term to begin June 17, 19152 Because Hon. James R. Marker’s term would have
expired June 16, 1915, which term was completed by Hon. Clinton Cowen. Why
was no time fixed in the report to the state auditor at which his term of office would
expire under the second appointment? Because at the time of his second appoint-
ment a new highway law had been enacted by the legislature and would, unless
referred to the people, become effective in due course of time; and it was the in-
tention of the parties interested at that time that said Clinton Cowen should
merely serve up until the time that the new act would become effective.

4. On August 31, 1915, Hon. Clinton Cowen was appointed to the position of
state highway commissioner, his term to bhegin September 4, 1915, and to end
September 3. 1919. \Why was he reappointed? Why was he reappointed with his
term to begin on September 4, 19157 Because it was the intention of those con-
nected with the enactment of the new highway law that the new law should super-
sede and replace the old. and that it was necessary, therefore, to reappoint him to
take his place under the new law because he could no longer hold under the old,
it expiring on September 3, 1915.

5. The bond under the first two appointments was fixed at $10,000.00, which
is the bond provided for under the old act, but under his third appointment, to
take effect on September 4, 1915, the hond was fixed at $20,000.00, the amount fixed
under the new law. ,
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6. Hon. Clinton Cowen under each appointment took the oath and subscribed
to the affidavit as provided for by law.

The conclusion to be drawn from all the above is irresistible, and that is, that
it was the intention of the legislature and those vitally concerned with the enact-
ment of the Cass highway law, that it should supersede and take the place of all
former acts in reference to all matters, except those matters provided for in the
saving clause.

Some of these latter facts set out in the opinion are not embraced in your
communication, but they are matters of record and are important in the matter of
answering your query.

Now, what is the status of Hon. Clinton Cowen in reference to the position of
state highway commissioner? He was appointed state highway commissioner by
Hon. Frank B. Willis for a term of four years, with his term of office to begin on
September 4, 1915, and to end on September 3, 1919. His bond was fixed at $20,-
000.00, which bond he gave. He also took the oath of office as provided by law
under and by virtue of his appointment.

As said before, Septemebr 4, 1915, was the day upon which the Cass highway
law became -effective. The Cass highway law provided for a bond of $20,000.00,
while the old law provided for bond of $10.000.00. Hence, on September 4, 1915,
Hon. Clinton Cowen began his duties under and by virtue of the Cass highway law,
and he is still serving under said appointment and under said law.

But section 171 of the Cass highway law, being section 1178 G. C., provides
that the appointment must be made with the advice and consent of the senate. The
records develop that the appointment of Hon. Clinton Cowen for the term begin-
ning on September 4, 1915, has never been confirmed by the senate. Hence. his
appointment must be sent to the senate for confirmation.

I am aware that the Hon. Frank B. Willis on December 29, 1916, in almost the
last act he performed while governor. placed upon the records of the governor's
office an order revoking his appointment of Hon. Clinton Cowen to the position
of state highway commissioner, for the term beginning September 4, 1915, but this
order could have no legal effect. Mr. Cowen had taken his position under the
appointment, had given bond in the sum of $20.000.00 and filed the same with the
secretary of state as provided by law, had taken the oath of office and had per-
formed the duties of the office under said appointment for almost sixteen months.
No mere order, placed upon the journal in the governor’s office, could have any
effect upon all this, in the way of revoking said appointment.

Furthermore, even though we should assume that the Cass highway law did not
entirely supersede the act under which Hon. Clinton Cowen was appointed state
highway comimissioner to take effect on June 16, 1915, yet when he elected to take
office under the appointment to become effective on September 4, 1915, he gave up
the office and position he was holding under the appointment effective on June 16,
1915, and all the rights he had under and by virtue of said appointment. Hence, it
is clearly .evident that Hon. Clinton Cowen has no rights to the office which he
now holds, excepting under the appointment which became effective on September
4, 1915. And if this appointment could be considered as revoked under the order
of Hon. Frank B. Willis, governor, made on December 29, 1916, he would have
no rights in the office and would simply bé performing the duties of the same as a
de facto officer.

That Hon. Clinton Cowen cannot hold his present position untler the appoint-
ment made to becone effective June 17, 1915, but only under the appointment made
to become effective on September 4, 1915, is sustained by the courts, from a few of
which I desire to quote. In Handy, et al,, v. Hopkins, et al, 59 Md. 157, we find
the following facts were before the court: Four persons were elected county com-
missioners in 1879, and were in office at the time of the election in 1881. Their
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term not having expired, these same four persons with a fifth were returned as
elected and commissioned under the election of 1881. The court afterwards de-
clared the election of 1881 null and void. The question then was as to the status of
these four officials. Upon this matter the court held in the syllabus as follows:

“Four persons were elected county commissioners at the general elec-
tion of 1879, and were in office at the time of the election of 1881. They
were candidates for re-election, and together with a fifth person were
returned as elected, at the last mentioned election ; and they were thereupon
duly commissioned as such newly elected commissioners. They accepted
the commissions thus issued, and professed to enter upon the discharge of
the duties of their office, in pursuance and by virtue of the last election and
commissions. They in no manner claimed that they were in office, or were
entitled to hold office, by virtue of the election of 1879, but, on the con-
trary, they distinctly claimed that they had been duly elected at the election
of 1881, and that they were rightly holding under that election. Held:

“That under such circumstances, the court having declared the election
of 1881 null and void, these parties could not ke heard to claim that they
were entitled to hold over by virtue of the election of 1879.”

Upon page 171 of the opinion the court say:

“Four of the five appellants, were elected county commissioners at the
general election of 1879, and were in office at the time of the election of
1831. They were candidates for re-election, and were returned as elected,
at the last mentioned election, and they were thereupon duly commissioned
as such newly elected commissioners. They accepted the commission, thus
issued, and professed to enter upon the discharge of the duties of their
office, in pursuance and by virtue of the last clection and commission. These
facts were distinctly charged by' the contestants, and were as distinctly ad-
mitted by the appellants. They in no manner claimed that they were in
office, or were entitled to hold office, by virtue of the election of 1879; but
on the contrary, they distinctly claimed that they had been duly elected
at the election of 1881, and that they were rightly holding under that elec-
tion. Now, under such circumstances, how is it possible that they can be
heard to claim that they are entitled to hold over by virtue of the election
of 18792 Their acts and professions must be allowed their full meaning
and import, and by those all claim to hold by virtue of the election of
1879, is shown to have been surrendered and given up. Good faith to the
public required that there should be no doubt or equivocation as to the
authority by virtue of which the parties claimed to hold their office, and
having assumed and professed to hold under the election of 1881, they
are not at liberty to repudiate their own acts and professions, and attempt
to resume a title that they had abandoned or surrendered, if, under other
circumstances, such title could be maintained. Nor is it any answer to say
that because the court, after investigation, declared the election of 1881 null
and void, therefore, they were remitted to their former right to hold by
virtue of their election in 1879, and that they are entitled to be regarded
as having continuously held office by virtue of that election. The election
of 1881 was not in effect null and void, until declared so, by the judgment
of a competent tribunal; it was in all respects good and valid until de-
clared otherwise; and the appellants were fully authorized to act in the
discharge of the duties of their office, and all their official acts are as valid
as if the election had been declared in all respects legal. They had not
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only the color of a due election, but they had all the forms necessary to
invest them with full authority of the office; and these they accepted and
complied with, with an intention to hold under the last election and none
other.”

It will be noted that this case is ecven stronger than the case which is presented
to me for an opinion because in this case the officers werc elected by the pcople
of the county while in the case before me it is merely an appointive office.

There is also a case reported in 45 Conn. 191 (Farrell v. The City of Bridge-
port) which is very much in point with the case before me. In the syllabus of
this case we find the following facts and conclusions of law set out:

“The charter of the city provided for the appointment of policemen to
hold office until regularly removed or suspeuded. I had held the office of
policeman for three years under the charter, when the common council,
under a power given by the charter to make ordinances relative to the city
police, passed an ordinance that the appointments should be for one year.
I was nominated and confirmed under the ordinance for one year, and
accepted and exercised the office. Held that, if the commissioners and
council had no right by a mere new appointment of I¥ for the limited term,
to terminate his tenure of office under his former appointment, yet as he
accepted and exercised the office under the new appointment, he could not
claim that his tenure of the office was a continuance of his original tenure.”

And in the opinion of the court at page 193 we find the following language:

“The council could not of itself, by the enactment of an ordinance de-
claring that a policeman should hold his office by virtue of an annual ap-
pointment, put an end to the right of Farrell to hold the office to which
he had been duly appointed in 1869; but ‘the commissioners. accepted the
ordinance as the rule of their conduct, and subsequently to the passage
thereof made all nominations for policemen for the term of one year; and
Farrell, in consideration of the new and limited appointment, waived all
claim to hold office under the former one; he accepted in 1872 an office for
one year expressly established in place of and as a substitute for one of a
different tenure; he intentionally discharged the duties and received the
salary belonging to it: and by his acceptance and exercise of this new
and substituted office surrendered all claim to, and must be holden to have
resigned, the former one. It will not, therefore, now avail him to insist
that the commissioners and council were not authorized to allow him to
exercise the last one.”

This case also is directly in point to the effect that Hon. Clinton Cowen cannot
be holding under the appointment to become effective June 17, 1915.
Very truly yours,
JosepH MCcGHEE,
Attorney-General.
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70.
CITY COUNCIL—OF CITY OF SPRINGFIELD—MAY CHANGE SALARY

OF POLICE JUDGE—DURING TERM OF OFFICE—ARTICLE II, SEC-
TION 20 OF CONSTITUTION DOES NOT APPLY.

The city council of the city of Springfield may change the amount contributed
by the city to the salary of the police judge of that city, so as to make suchi
change effective during the term of the incumbent, provided that the amount of
such contribution does not exceed two thousand dollars.

Corumers, Ouio, February 28, 1917.

Hoxn. Gorpex C. Davis, Police Judge, Springfield, Ohio.

Dear Sik:—1 acknowledge receipt of your letter of February 3rd in which
you state that you are the judge of the police court of the city of Springfield,
serving by virtue of an election for a term of four years, ending December 3lst,
1919; and inquiring whether if the city commission of the city of Springfield
should increase the compensation paid by the city to the judge of the police court,
such increase would affect the compensation to which you are entitled during
your present term. You state in this connection that no change in the amount
paid by the city to the judge of the Springfield police court has been made since
some time prior to the year 1900.

1 assume in the consideration of vour question that the police court of the
city of Springfield has a legal existence, although my attention has not been
directed to the act under which it exists. The special compensation referred to
by you is payable under the provisions of section 4568 of the General Code, which
is as follows:

“The judge of the police court shall receive no fees or perquisites,
but shall receive such annual compensation, not to exceed two thousand
dollars, as the council prescribes, payable quarterly, from the city treasury,
and such further compensation, payable from the county treasury, as the
commissioners of the county deem proper. Nothing in this section shall
prohibit the police judge from receiving the fees for or taking the ac-
knowledgment of instruments, depositions, and affidavits which are allowed
to justices of the peace for like services.”

If Springfield were governed by the general municipal code of the state,
the question which would arise here would be whether or not in the exercise or
the power and duty prescribed by the section which is quoted its council would
be governed or limited by section 4213 of the General Code, which is as follows:

“The salary of any officer, clerk or employe shall not be increased or
diminished during the term for which he was elected or appointed, and,
except as otherwise provided in this title, all fees pertaining to any office
shall be paid into the city treasury.”

I think that there is grave doubt as to whether there is any relation between
these two sections. As it originally stood in the municipal code of 1902 (96 O. L.
61), the provision now found in section 4213 G. C. was a part of section 126 thereof,
which provided as follows:

“Council shall fix the salaries of all officers, clerks and employes in the
city government, except as otherwise provided in this act, and, except as

6—Vol. I—A. G.
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otherwise provided in this act, all fees pertaining to any office shall be
paid into the city treasury. The salary of any officer, clerk or employe so
fixed, shall not be increased or diminished during the term for which he
may have been elected or appointed. * * *”

I do not think that the judge of the police court was to be considered as an
officer “in the city government” within the meaning of said original section 126.
The police courts owed their existence to special acts of the legislature establishing
courts. Their judges were not in every sense of the word municipal officers,
certainly not officers of the municipal corporations as such. Rather, they were
officers of courts established by the legislature. It is true that sections 190 to 192
of the municipal code of 1902 in a way referred to existing police courts as if the
general assembly had regarded them as constituting the judicial departments of
the municipalities in which they existed. However, no change whatever was made
and all laws relating to police courts were expressly continued in effect by section
192,

For these reasons, I would incline strongly to the opinion that original section
126 of the municipal code did not apply to the council in fixing the contribution
of a municipal corporation to the salary of the police judge.

Section 4213 G. C. is mercly a revision of section 126 of the municipal code,
no amendment of the section having taken place otherwise than in process of
codification; it must, therefore, be given the same meaning as that of the original
section.

But, whether or not section 4213 G. C. would apply were the city of Springfield
governed by the general municipal code, I am satisfied that it does not apply to
that city because it is part of the municipal code, whereas Springfield is governed

by a charter. I find the following provision in the charter of Springfield, section
27:

“The city commission shall fix by ordinance the salary or rate of com-
pensation of all officers and employes of the city entitled to compensation,
other than their own; and may require any officer or employe to give a
bond for the faithful performance of his duty, in such an amount as it
may determine, and it may provide that the premium thereof shall be paid
by the city.” ’

There is no limitation here respecting a change of compensation during the
term of office of the officer affected thereby. It is apparent, therefore, that the
commission of the city of Springfield may change the compensation of an officer
of the city and make the change effective during the term for which he was
elected or appointed.

It seems clear that the city commission of the city of Springfield is the
“council” referred to in section 4568 of the General Code. It has all legislative
power of the city. Section 2 of the charter provides as follows

“There is hereby created a city commission to consist of five electors
of the city elected at large, who shall hold office for a term of four years
beginning January st after their election, excepting that the two members
elected at the first election by the lowest vote shall hold office for the term
of two years only.

“All the powers of the city, except such as'are vested in the board of
education and in the judge of the police court, and except as otherwise
provided by this charter or by the constitution of the state, are hereby
vested in the city commission; and, except as otherwise prescribed by
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this charter or by the constitution of the state, the city commission may
by ordinance or resolution prescribe the manner in which any power of
the city shall be exercised. In the absence of such provision as to any
" power, such power shall be exercised in the manner now or hereafter
prescribed by the general laws of the state applicable to municipalities.”

It is my opinion, therefore, that so far as municipal questions are concerned
the city commission of Springfield, acting as the ‘“council” for the purpose of
section 4568 of the General Code, may within the limits of that section change
the compensation payable by the city to the judge of the police court of Springfield
at any time, making the change effective during the term of office of the judge
who is in office.

Article 11, section 20 of the Constitution of the state provides:

“The general assembly, in cases not provided for in this constitution,
shall fix the term of ofice and the compensation of all officers; but no
change thercin shall affect the salary of any officer during his existing
term, unless the office be abolished.”

Clearly, the limitation in the latter part of this section is coextensive only
with the duty laid down in the first part. That is to say, the provision that ‘“no
change therein” shall affect the salary during the existing term, etc., relates only
to changes made by the general assembly in salaries fixed by the general assembly.

Whether or not it is competent for the general assembly in creating a court
such as a police court to authorize the county commissioners and the council of a
municipal corporation to fix the salary of the judge thereof, instead of fixing such
salary itself is a question which might be raised and upon which authority perhaps
on both sides might be found. (Sec¢ State ex rel. v. Board of Education, 21
C. C. 785); to decide this question would be to pass upon the constitutionality
of section 4568 G. C., which has been in force for a considerable period of time
and has been acted upon during that period. T have no disposition to consider
this question, hut will assume that section 4568 G. C. is constitutional. If it is
valid and it is competent for the council of Springfieid, or any other city acting
under it, to fix thé salary of the police judge, payable from the city treasury,
then it is clear that the last part of section 20 of article Il of the Constitution
does not apply to the city council and the judge for the reason that such salary
is not one of those to which the section applies at all.

I may add that on the authority of State ex rel. v. Madigan, 16 C. C., n. s,
202, the municipal questions above discussed might be decided the other way
and yet the same result reached because of the fact, as stated by you, that no
change has been made in the city’s portion of the salary of the police judge of
Springfield since before the municipal code of 1902 was adopted.

It is not necessary, however, to rely upon this decision, but for the other
reasons above stated, T am of the opinion that assuming the constitutionality of
section 4568 of the General Code and the legality of the existence of the police
court of Springfield, the city commission of that city, acting under said section.
may at any time change the salary payable by the city to the judgé of the court,
provided that such contribution may not exceed two thousand dollars; and that
such change would affect the salary of the incumbent in office at the time it was
made and apply to him during the remainder of his term.

Very truly yours,
Josepr MCcGHEE,
Attorney-General.
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71.

VALENTINE ANTI-TRUST LAW-—SENATE BILL No. 152 WOULD EF-
FECT RADICAL CHANGE THEREIN AND RENDER IT OF UNCER-
TAIN AND VARIABLE APPLICATION.

The operation of senate bill No. 152 upon the Valentine Anti-Trust Law would
effect a radical change in the enforcement of such law and render it of uncertain
and variable application by submitting to a jury or court in cverv case the question
of what acts are wviolative of its provisions.

Corumsus, Onro, March 1, 1917.

Hon. Huce R. GiLmorg, -Ohio Senate, Columbus, Ohio.

DEear Sir:—Your communication of date February 27, 1917, is received, which
is an inquiry as to the effect of a bill, a copy of which is enclosed, upon existing
law. The inquiry is as follows:

“Senate bill No. 152, now pending in the senate, provides for a new
or supplemental section of the General Code, relating to ‘Trusts,” com-
mounly known as the “Valentine Law.

“A copy of the bill is herewith enclosed, and you will note that it
does not change or amend the ‘Valentine Law, but attempts to provide
that in any suit or proceedings under that chapter, a reasonable restraint
of trade is a question for the jury.

“Kindly advise me what effect senate bill No. 152 would have, if
passed, on the ‘Valentine Law.

The proposed bill is as follows:

“Section 1. That section 6401 of the General Code be supplemented by
the enactment of section 6401-1 to read as follows:

“Section 6401-1. In any suit or proceeding, civil or criminal, brought
by or on behalf of the state, or by or on behalf of any person. under the
provisions of this chapter, the jury shall acquit the defendants, and each
and all of them, or the court or jury shall find for the defendants and
each and all of them, if it appear that the combination of capital, skill, or
acts complained of, was in reasonable restraint of trade; or not to acquire
private monopoly, or fix a figure or standard whereby prices to the public
or consumer are unreasonably controlled or established.”

The Valentine anti-trust law was passed April 19th, 1898, and was in response
to an urgent need and universal public demand for restraint upon the evil of
constant formation and growth of combinations in restraint of trade, the tendency
of which was to subject the common mass of people to economic and industrial
domination of aggregations of capital.

It has remarkable clearness and perspicuity, and carries intrinsic evidence of
being drawn by some person, or persons, well acquainted with the law as to trans-
actions in restraint of trade, and also familiar with the remedial law and practice.

It commences with a succinct, though comprehensive, enumeration, or rather
description, of the practices which it proposes to restrain, regulate or prevent,
which it makes under the form of a definition of the much used word “trust.”
This is defined as follows:
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“Section 6391. A trust is a combination of capital, skill or acts by two
or more persons, firms, partnerships, corporations or associations of per-
sons, for any or all of the following purposes.”

These purposes are five and the examination of the effeet of the proposed act
may be made by taking them up in order with that end in view, without complete
references to the other thirteen sections which further define the harmful practices
set out, and, with greater particularity, fix and determine the *application of the
law to concrete conditions, and especially provide penalties for and consequences
of its violation, and adequate remedies for its enforcement.

Reverting to the five paragraphs of definition of “trust,” which are descriptive
of the unlawful practices under the purview of the act, the first is generic and
includes the other four, which in turn describe, define and limit it. They are as
follows:

“l. To create or carry out restrictions in trade or commerce.

“2. To limit or reduce the production or increase, or reduce the price
of merchandise or a commodity.

“3. To prevent competition in manufacturing, making, transportation,
sale or purchase of merchandise, produce or a commodity.

“4. To fix at a standard or figure, whereby its price to the public or
consumer is in any manner controlled or established, an article or com-
modity of merchandise, produce or commerce intended for sale, barter, use
or consumption in this state.

“5. To make, enter into, cxecute or carry out contracts, obligations
or agreemenis of any kind or description, by which they bind or have
hound themselves not to sell, dispose of or transport an article or com-
modity, or an article of trade, use, merchandise, comtherce or consumption '
helow a common standard figure or fixed value, or by which they agree in
any manner to keep the price of such article, commaodity or transportation
at a fixed or graduated figure, or by which they shall in any manner
establish or settle the price of an article, commodity or transportation
between them or themselves and others, so as directly or indirectly to
preclude a free and unrestricted competition among themselves, pur-
chasers or consumers in the sale or transportation of such article or com-
modity, or by which they agree to pool, combine or directly or indirectly
unite any interests which they have connected with the sale or transporta-
tion of such article or commodity that its price might in any manner be
affected. Such trust as is defined herein is unlawful, against public policy
and void.”

Let us now take up each of these four paragraphs which embody the ultimate
effect of the law, and inspect it with the purpose of determining the effect of the
proposed addition to the law, as follows:

“2. To limit or reduce the production or increase, or reduce the price
of merchandise or a commodity.”

Is it proposed now to submit to a jury the question of whether or not a com-
bination of capital is in reasonable restraint of trade, when that combination is
formed for the purpose of “reducing the production of merchandise.” Right here
you encounter the very thing you are looking for. The Valentine law makes that
act unlawful, so to speak, per sc, or rather in all cases, but this bill proposes to
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change that and leave it in each case to a jury or court, or both. The one pro-

hibits it by positive immutable law; the other tests it in each and every case by

the transient and variable judgment of men. The question to each omne, doubting .
and hesitating over a contemplated act would not be “Is it lawful or criminal?”

but “What will be done about it?”

The same condition will exist as to ‘“such combination to increase or reduce
price.” Also the same when the combination is to prevent competition in manu-
facture, transportation, and in dealing. Also when the combination is to fix a
price to hold up the consumer.

Down to this point this wise, beneficial law, positively, inhibits the indicated
acts as being necessarily harmful and essentially wrong. They are briefly stated
and absolutely prohibited.

The fifth class of acts is enumerated and defined in detail and the legislature
evidently considered that they might not all be universally baneful, for after the
enumeration of certain prohibitions in the section, it fixes a qualification which is
here put in italics:

“5. To make, enter into, execute or carry out contracts, obligations
or agreements of any kind or description, by which they bind or have
bound themselves not to sell, dispose of or transport an article or com-
modity, or an article of trade, use. merchandise, commerce or consumption
below a common standard figure or fixed value, or by which they agree
in any manner to keep the price of such article, commodity or transporta-
tion at a fixed or graduated figure, or by which they shall in any manner
establish or settle the price of an article, commodity or transportation
between them or themselves and others. so as directly or indirectly to
preclude a free unrestricted competition among themselves, purchasers or
consumers in the sale or transportation of such article or conunodity, or by

" which they agree to' pool, combine or directly or indirectly unite any
interests which they have connected with the sale or transportation of
such article or commodity, that its price might in any manner be affected.
Such trust as is defined herein is unlawful, against public policy and void.”

None of the contracts specified are unlawful unless they have the effect of
restricting competition. And this would be in each case a question for a jury or
court.

The framers of this act, therefore, carefully determined what question should,
in their judgment, be submitted to a jury, and those things which in and of them-
selves were considered a general public injury, were declared so and inhibited
as a matter of law. The proposed supplement to the law iz, therefore, not a
mere change in detail as to the mode or degree of its enforcement, but an essential
change in the character of the law itself, taking away from it the certainty of
illegality as to every act forbidden by it, and making it in every case either a
question of fact for a jury or court or of mixed law and fact for a court and jury.

There may have been decision on cases arising under the provisions of this
law where its enforcement worked a hardship, but in such brief examination as 1
have been able to give to the subject, I have found none that seems to work
injustice, by applying the hard and fast definition and prohibition of the statute,
or suggests the necessity of putting an equity into it by legislation. Whether
* such attempts have been made heretofore in the nineteen years it has been in
force I do not know, but the statute has stood for that period in its integrity and
it is now proposed bv this supplementary matter to modify it in its very nature
and essence and take away at least some of the certainty it possesses, and remove
some part of the fear that might attend its infraction.
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Contracts in partial restraint of trade have always been permitted, the degree
of restraint to make the contract void, as against public policy. being generally a
question of law, sometimes of mixed law and fact. This privilege of partial re-
straint of trade is preserved in the qualification above referred to in the fifth
paragraph of section 6391, and indeed no strictly common law right is taken away
by it, the whole effect of the act being rather to restore what might properly be
termed a case of arrested judicial development than to create new doctrines of
law. All equivalent abuses had been capable of correction, in a more primitive
condition of society, by punishment for the common law offenses of forestalling,
engrossing and regrating, all of which became obsolete, and conspiracy. Had the
three former been retained in the law, and developed along with the last, no statute
would have been necessary to prevent unlawful combinations in restraint of trade.

A learned and exhaustive discussion of the subject of contracts in restraint
of trade is found in the opinion of Judge Minshall in

Lufkin Rule Co. v. Fringeli et al. 57 C.B. 596.
On page 607 he says:

“All monopolies, combinations and agreements of whatever nature,
formed for the purpose of controlling the production and manufacture of
commodities are generally considered against public policy, as thereby
prices may be unreasonably increased to the consumer, and are almost
uniformly entered into for such purpose. Heretofore the right of any
trade or business to determine for itself the extent of production and the
price that shall prevail, has been stoutly denied by the public. This can only
be done by the government, and then only in extreme cases, amounting to a
necessity. So general have these agreements become and their attendant
evils, as to have arrested the attention of the legislatures of some of the
states; and laws have been passed to correct, as far as possible, the evils.”

The learned judge commenting on the disposition of sclfishness creating the
necessity for such laws, seriously remarks:

“Certainly we are not called on to relearn how little human cupidity
can be trusted when it has the opportunity to enrich itself at the expense
of others.”

The opportunity of human cupidity to enrich itself at the expense of others,
in respect to the subject of this law, is greatly curtailed by the law itself, but
will be perceptibly relieved of restraint hy the enactment of this bill.

Answering the inquiry directly, the effect of this bill upon the Valentine law
will be to render it less efficacious and its enforcement more difficult by removing
all acts now in contravention of its terms as pure matter of law, and making them
only conditionally so when found by the verdict of a jury or judgment of a court.

Very truly yours,
Joserr McGHEE,
Attorney-General.
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72.

PAUPERS—COUNTY COMMISSIONERS MUST PAY BURIAL EXPENSE
WHEN NOTIFIED BY TOWNSHIP TRUSTEES OR PROPER MU-
NICIPAL OFFICERS.

Under section 3495 G. C., providing the {rustees of the township or the propen
officials of the municipality notify the county commissioners, said county com-
missioners must pay the burial expenses of all deceased paupers required to be
buried at public expense. Opinions of former attorney-generals in volume I, pagd
547, Attorney-General's Report for 1915, and wvolume II, page 1357, Attorney-
General's Report for 1912 followed.

CoLumsus, Onio, March 2, 1917.

Hon. Franx B. Grove, Prosecuting Attorney, Cadiz, Ohio.
Dear Sir:—I am in receipt of yours of January 27 in which you state:

“On April 24, 1915, ex-Attorney-General Turner, at my request, ren-
dered an opinion as to the proper construction of section 3465 G. C. This
opinion is found in volume I, page 547, Opinions of Attorney-General for
1915.

“Under this opinion and rulings of the state bureau of accounting
prior thereto, the county commissioners have been paying the burial ex-
penses of all deceased paupers required to be buried at public expense.

“Recently they have been objecting to paying these burial expenses,
claiming that they have been informed by the state board of charities,
indirectly, that the expenses of burial of a deceased pauper must be borne
by the township in which he had a legal settlement at the time of his
death.

“T am aware of no ruling on the question except that cited above. I
would ask that you refer to above opinion and state whether or not you
concur in the view therein expressed, and whether, 'in your opinion, the
county or the township must pay the burial expenses of a deceased pauper
having a legal settlement in a township, and who is required to be buried
at public expense.”

In the opinion of my predecessor he says:

“Section 3495 provides for burial at public expense of the body of a
person having a legal settlement in the county or whose legal settlement
is not in the state or is unknown, provided such deceased person may not
have been at the time of his death an inmate of a penal. reformatory,
benevolent or charitable institution, and provided said body is not claimed
bv any person for private interment at his own expense or delivered to
a medical college.

* * * = * * * *

“To my mind, the statute is clear that it is the duty of the county
commissioners, they being the successors of the county infirmary directors,
to cause to be buried, not only the body of a person who has a legal
settlement in the county, but also the body of a persopn who did not have
a legal settlement in the state or who is unknown.” .
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Section 3495 G. C. provides:

“When information is given to the trustees of a township or proper
officer of a municipal corporation, that the dead body of a person, having
a legal settlement in the county, or whose legal settlement is not in the
state or is unknown, and not the inmate of a penal, reformatory, benevolent
or charitable institution, has been found in such township or corporation
and is not claimed by any person for private interment at his own expense
or delivered for the purpose of medical or surgical study or dissection in
accordance with law, they shall cause it to be buried at the expense of the
township or corporation, but, if such trustees or officer notify the infirmary
directors, such directors shall cause the body to be buried at the expense
of the county.”

In an opinion of Hon, T. S. Hogan, found in Vol. II of the Annual Report
of the Attorney-General for 1912, page 1357, construing sections 3495 and 3496
G. C,, he uses this language (p. 1358):

“The fact that the county is saved the expense of providing for the
indigent poor who are taken care of hy private henevolent institutions, is
no reason why these institutions should have the burden of burying
the pauper dead. A pauper may be kept at some private residence without
extra expense to the county out of the goodness of heart of the owner.
On his death, he may not desirc to have the expense and trouble of
burial and he can notify the proper authorities and burial will be provided
for by law.”

It will be seen that the ahove ruling of Attorney-General Turner was based
upon the same reasonings in a similar construction of the statute as was the
opinion of 1912,

It seems to me the meaning of sections 3495 G. C. is plain. especially when
reference is made to the latter part of the section which provides that if trustees
or other officer notify the infirmary directors, such directors shall cause the body
to be buried at the expense of the county. There may be some ambiguity, owing
to the fact that the term “infirmary directors” is used and probably the legislature
when it amended section 3496 G. C. would have also amended section 3495 G. C,
had attention been called to the fact that the notice was to the infirmary directors.

Section 3496 G. C., prior to the Jast amendment, read as follows:

“In a township in which is located a state benevolent institution, the
trustees of the township shall pay all expenses of the burial of a pauper
that dies in such institution, and send an itemized bill of the expenses
thereof to the infirmary directors of the county from which the pauper
was sent to the institution. Such infirmary directors shall immediately
pay the bill to such township trustees.”

The above section was amended in 103 O. L. 58, and now reads:

“In a county in which is located a state benevolent institution, the
board in control of said institution shall pay all expenses of the burial of
a pauper that dies in such institution, except when the body is delivered
in accordance with the provisions of section 9984 of the General Code, and
send an itemized bill of the expenses thereof to the county commissioners
of the county from which the pauper was sent to the institution. Such
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county commissioners shall immediately pay the bill to such board in
control.”

Sections 3495 and 3496 G. C. were formerly one section, namely section 1500a
Revised Statutes, and the codifving commission separated them.

The amendment of section 3496 supra evidences an intention on the part of
the legislature that the expense of the burial of paupers should be taken care of
by the county commissioners, for it provides that the bill of a pauper dying in
such institution be finally paid by the county commissioners.

In Rockel's Complete Guide, 15th Ed. 1916, compiled after the amendment
in 103 O. L. supra, will be found a form of certificate to county commissioners
to be signed by the trustees of the township, notifying the commissioners of the
expenses incurred in the burial of the dead body of the pauper found in their
township and who was not the inmate of a penal, reformatory, benevolent or
charitable institution, and whose body was not claimed by any person for private
interment at his own expense, or delivered for the purpose of medical or surgical
study or dissection in accordance with law.

As Judge Rockel says at p. 456, immediately following section 3495 G. C.:

-

“The trustees had better notify the infirmary directors before acting
under this section if they expect the county to reimburse them, for if
they go ahead and act without so doing, they cannot compel the infirmary
directors to reimburse them for the amount expended.”

This admonition applies, now that the office of infirmary directors has been
abolished, and the duties formerly provided by law for infirmary directors have-
been by statute imposed upon county commissioners as shown in sections 2522
et seq. G. C.

In view of all the foregoing, I concur in the ruling of the opinion found in
Vol. I, page 547 of the Opinions of the Attorney-General for 1915.

Very truly yours,
Josepr McGHEE,
Attorney-General.

73.

MOTHER’S PENSION—WOMAN DOES NOT LOOSE LEGAL RESIDENCE
BY REMOVING TO ANOTHER STATE FOR LIMITED TIME * =* *
UNLESS ACCOMPANTED BY INTENTION TO REMAIN TN SUCH
OTHER STATE.

A mother who with her family has acquired a legal residence in a county of
this state within the purview of section 1683-2 General Code, providing for
mothers’ pensions, does not loose such legal residence by moving with her family
to another state for a limited time, in the absence of facts or circumstances shoiwing
unequivocally an intention on the part of such wmother and family to make such
other state their legal residence.

CoLumsus, OH”io, March 2, 1917.

Hox, WiLBerT J. Bissman, Probate Judge, Mansfield, Ohio.

Dear Sir:—I have the honor to acknowledge receipt of your letter of I‘ehru-
ary 19, 1917, asking opinion, in which you say:

“The mothers’ pension act provides that the residence of the applicant
must be two vears; we also have an opinion as to the liberal construction
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that shall be given some parts of this law, but 1 desire your opinion and
direction of an application under the following circumstances and facts,
as follows:

“The applicant has been a resident of the state since last April, 1916,
and for two years prior to that date because of the health of the husband
they were in the south (in Florida), and prior to that time they lived in
this city for a period of about 15 years. At the time of leaving the state
for the two years, they left the state not knowing whether they would
return and the question now is whether by their leaving they have now
lost their residence so as to bar the wife from getting a pension. This
is a very worthy case, the husband being sick and unable to earn anything
for the support of the children.

"Please give me your opinion in this matter.”

Applicable to the consideration of the question made by you section 1683-2
General Code provides that for the partial support of women whose husbands
are dead, or become permanently disabled by reason of physical or mental in-
firmity, or whose husbands are prisoners or whose hushands have deserted, and
such desertion has continued for a period of three vears, when such women are
poor, and are the mothers of children not entitled to receive age and schooling
certificate, and such mothers and children have a legal residence in any county
of the state for two years, the juvenile court may, for the purpose of affording
such partial support, make an allowance to each of such women in monthly
amounts as therein specified.

This section of the General Code and those immediately following, composing
the “Mothers’ Pension Law” so-called, were originally enacted (103 O. L. 877)
as a part of the juvenile court act, a liberal construction of the provisions of
which is enjoined by the provisions of section 1683, General Code, and I doubt
not that the provisions of the mother’s pension law are to be so liberally con-
strued in order to secure the ends for which the law was enacted, to wit, such
support as will enable women coming within its provisions to maintain their homes
and keep their children together—things which they might not be able to do
without such support.

Hon. T. S. Hogan, attorney-general, in an opinion to the bureau of inspection
and supervision of public offices, under date of June 29, 1914, held that the two
years’ residence qualifications mentioned in section 1683-2, General Code, bore
no proper analogy to the settlement statutes in the poor laws providing for relief
to paupers, but that in contradistinction to such settlement statutes the provisions
of the mothers’ pension law were to be liberally rather than strictly construed; and
applying such principle of construction to the provisions of section 1683-2 Mr.
Hogan held that the phrase “in any county of the state,” as used in the first
sentence of section 1683-2, is to be given its broad and primary meaning, and
that as a result thereof legal residence on the part of the mother and child in any
county of the state would entitle the mother to an allowance by the juvenile court
in any county of the state, whether that county be the county in which the two
vears’ residence has been established or not.

Likewise applying this principle of liberal construction to the provisions of
section 1683-2 as to residence qualification, my predecessor, Hon. Edward C.
Turner, in an opinion to Hon. George M. Hoke, probate judge of Seneca county,
under date of December 13, 1915, held that a woman who was the mother of
children and who had theretofore always resided in said county was not deprived
of her right to apply for a mother’s pension therein by reason of the fact that
she and her husband and family had moved to another county in this state, where
they resided for about a year, and thereafter moved to Michigan, where they
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resided more than a year, but that it appearing that the husband had died while
the family were living in Michigan she was entitled to make application for and
receive support under this act upon her return with her family to Seneca county.

I do not find it necessary to express any opinion on the facts under consid-
eration in the opinions of my predecessors just noted, although I may say I am
convinced that their views, that the provisions of section 1683-2 G. C. under
consideration are to receive a liberal rather than a strict construction. are correct
and in keeping with the manifest purpose and intent of the mothers’ pension act.

In the instant case, however, 1 have no difficulty in reaching the conclusion
that the applicant is entitled to relief as far as the question made by you is cou-
cerned, when that question is viewed in the light of the facts stated by you.

With respect to the question under consideration the qualification named in
the statute is not merely residence, but legal residence, and as here used is prac-
tically synonymous with the term *“‘domicile,” and in this view it does not appear
that the applicant and her family lost their legal residence by going to Florida
for the period of time mentioned by you.

In the case of Smith v. Delton, 1 Cin. Sup. Ct. Rep., page 150, it was held
that mere non-residence for any length of time, unless aided by some unequivocal
act showing intention not to return, will not cause the loss of domicile in the
state; and on application of this principle of law it was held that where a man
left Ohio with his family for New York with the intention to return if he could
compromise with his creditors there, or to remain in New York if he could not
do so and could there get employment, neither of which contingencies happened,
he did not thereby become a non-resident of Ohio.

There is nothing in the facts stated by you to indicate any intention on the
part of the applicant and her family to make the state of Florida their future
legal residence or domicile. On the contrary, the very reason for which they went
to that state in itself tended to make the question as to the place of their future
residence uncertain, and mere uncertainty as to such future residence would not
operate to defeat their legal residence in Richland county.

I am therefore of the opinion that if the applicant is otherwise qualified -
under the statute to apply for and receive relief under the section of the General
Code above considered the same should be awarded to her.

Very truly yours,
Josepr McGHEE,
Attorney-General.

74.

APPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF
THE CITY OF NELSONVILLE, OHIO.

Corumsus, OxIo, March 2, 1917,

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of the city of Nelsonville in the sum of $4,500.00 for
waterworks improvement, being ten bonds of $450.00 each.”

I have examined the transcript‘of the proceedings of council and 6ther
officers of the city of Nelsonville relative to the above bond issue, also the bond
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and coupon form attached, and I find the same regular and in conformity with
the provisions of the General Code.

I am of the opinion that said bonds drawn in accordance with the form sub-
mitted and executed by the proper officers will, upon delivery, constitute valid and
binding obligations of the said city.

Very truly yours,
JosepH MCGHEE,
Attorney-General.

75.

FARM LOAN BONDS—COMMERCIAL BANKS NOT AUTHORIZED TO
INVEST IN SAME—SAVINGS BANKS AND TRUST COMPANIES
MAY INVEST IN SAME-.STATE BANKS WIIICH ARE MEMBER
BANKS UNDER FEDERAL RESERVE ACT MAY INVEST—INSUR-
ANCE COMPANIES MAY INVEST UNDER SECTIOXN 9519 G. C.

1. Farm loan bonds issued under the provisions of the “Federal Farin Loan
Act” being the act of congress approved July 17, 1916, are not included in the
list of securities in which commercial banks of Qhio are authorized to invest.

2. Investments in such bonds by savings banks and trust companies allowable
by savings banks and trust companies

3. Such bonds are proper investments for all state banks which are member
banks under the Federal Reserve Act.

4. Such bonds are not proper investments for insurance companies, except
under section 9519 G. C.

Corumsus, Onro, March 2, 1917.

How~. PuiL. C. BerG, Superintendent of Banks, Columbus, Ohio.

DeArR Sir:—I am in receipt of a request from you, for my opinion, under date
of February 6, 1917, which is as follows:

“Will you please give me your opinion as to whether or not the funds
of commercial banks, savings banks, trust companies and insurance com-
panies, organized under the laws of Ohio, may be loaned upon or invested
in farm loan bonds to be issued under provisions of the act of congress
approved July 17, 1916?”

The act of congress to which you refer, is commonly known as the “Federal
Farm Loan Act.” It provides, among other things, for a new kind of bank, with
power to issue an entirely new kind of bonds; two classes of banks are provided
for, known respectively as federal land banks and joint stock land banks, both of
which have power to issue bonds. National farm loan associations are also
provided for, but have not the power to issue bonds. For the purpose of your
inquiry, there is no difference between the bonds issued by federal land banks
and joint stock land banks. It may be said in regard to these farm loan bonds,
that they are to be issued in series of $50,000.00 or more, in denominations of
$25.00, $50.00, $100.00, $500.00 and $1,000.00 and to bear a maximum rate of
interest of 5%. The act provides in detail for conditions which must be complied
with before bonds may be issued; the essential condition being that when any
federal land bank, or joint stock land bank, applies to the federal farm loan board
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for authority to issue farm loan bonds it must tender to the farm loan registrar
(an official provided for by the Federal Farm Loan Act) first mortgages on farm
lands or United States government bonds, not less in aggregate amount than the
sum of the bonds proposed to be issued. The act provides conditions and re-
strictions as to first mortgages which can be acquired by farm loan banks and
used for this purpose. If the application to issue bonds is granted, then the first
mortgages or government bonds tendered to the farm loan registrar are held
by him as collateral security for the farm loan bonds authorized to be issued;
and the land bank which is to issue the bonds is required to transfer to the said
farm loan registrar, by assignment, in trust, all such first mortgages or govern-
ment bonds, as such collateral security. The farm loan bonds when issued are
non-taxable. What has been stated is sufficient to show that these farm loan
bonds are quite different from what are commonly known as mortgage bonds or
collateral trust bonds, which are directly secured by a mortgage or deed of trust.
These farm loan bonds are issued to the applicant bank upon the deposit by it of
first mortgages given to secure a loan from the applicant bank. That is. the
prospective borrower gives a first mortgage to a land bank to secure a loan from
it; and the land bank uses that mortgage to make a deposit against which to issue
bonds on its own. account. The mortgages are collateral security for the farm
loan bonds; United States government bonds may be used as such collateral instead
of first mortgages if desired by the land bank issuing the farm loan bonds.

The fact that land banks can only make loans upon first mortgages, the
careful restrictions and limitations that are made by the act in regard to such
loans, as well as to the issuance of the farm loan bonds, makes it apparent that
these bonds will prove a desirable and safe investment, of much higher char-
acter than some of the securities in which our state banks are now permitted to
invest their funds, but an examination of our statutes shows that they are not
included, specifically, in the list of securities which the legislature has designated
as proper investments for the banks of this state.

Section 9758 specifies the securities in which the capital, surplus and deposits
of commercial banks may be invested. This section is as follows:

“Subject to the provisions of the preceding section commercial banks
may invest their capital, surplus and deposits in, or loan them upon:

“a. Personal or collateral securities.

“b. Bonds or other interest-bearing obligations of the United States,
or those for which the faith of the United States is pledged to provide
payment of the interest and principal, including bonds of the District of
Columbia; also in bonds or other interest-bearing obligations of any for-
eign government. ’

“c. Bonds or interest-bearing obligations of this or any other state of _
the United States.

“d. The legally issued bonds or interest-bearing obligations of any
city, village, county, township, school district or other district, or political
subdivision of this or any other state or territory of the United States
and of Canada.

“e. Mortgage bonds or collateral trust bonds or any regularly incor-
porated company, which has paid, for at least four years, dividends at
the rate of at least four per cent. on their capital stock. Such loan shall
not exceed eighty per cent. of the market or actual value of such bonds,
the purchase of which first has been authorized by the directors. All
such securities having a fixed maturity shall be charged and entered upon
the books of the bank at their cost to the bank, or at par, when a premium
is paid, and the superintendent of banks shall have the power to require
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any security to be charged down to such sum as in his judgment represents
its value. The superintendent of banks may order that any such securi-
ties which he deems undesirable be sold within six months.

“f. Notes secured by mortgage on real estate, where the amount
loaned thereon inclusive of prior incumbrances does not exceed forty per
cent. of the value of the real estate if unimproved, and if improved sixty
per cent. of its value, including improvements, which shall be kept ade-
quately insured. Not more than fifty per cent. of the amount of the
paid in capital, surplus and deposits of such bank at any time shall be
invested in such real estate securities.”

175

Section 9765 G. C. specifies the securities in which savings banks may invest.
This section is as follows:

“A savings bank may invest the residue of its funds in, or loan money
on, discount, buy, sell or assign promissory notes, drafts, bills of exchange
and other evidences of debt and also invest its capital, surplus and deposits
in, and buy and sell the following:

“

a. The securities mentioned in section ninety-seven hundred and
fifty-eight, subject to the limitations and restrictions therein contained,
except that savings banks may not loan more than seventy-five per cent.
of the amount of the paid-in capital, surplus and deposits on notes se-
cured by mortgage on real estate. But all loans made upon personal
security shall be upon notes with two or more signers or one or more
indorsers, payable and to be paid at a time not exceeding six months from
the date thereof. In the aggregate, not exceeding thirty per cent. of the
capital, surplus and deposits of a savings bank shall be so invested.

“h. Stocks, which have paid dividends for five consecutive years next
prior to the investment, bonds, and promissory notes of corporations,
when this is authorized by an affirmative vote of a majority of the board
of directors or by the executive committee of such savings bank. No
purchase or investment shall be made in the stock of any other corpora-
tion organized or doing business under the provisions of this chapter.
The superintendent of banks may order any such securities which he deems
undesirable to be sold within six months.

“

c. Promissory notes of individuals, firms, or corporations, when
secured by a sufficient pledge of collateral approved by the directors, sub-
ject to the provisions of sections ninety-seven hundred and fifty-four
and ninety-seven hundred and fifty-five.”

Section 9813 authorizes savings hanks to invest in first mortgage bonds of
steamship companies, under certain conditions.

Section 9781 specifies the recurities in which trust companies may invest.
This section is as follows:

“Moneys or properties received on deposits or in trust by such corpora-
tions, unless by the terms of the trust some other mode of investment is
prescribed, together with its capital and surplus, excepting such as is re-
quired to be kept as a reserve, shall be invested in or loaned only on the
following :

“a. The securities mentioned in paragraphs b, c. d, e, f of section
ninety-seven hundred and fifty-eight, subject to the limitations and re-
strictions contained in said paragraphs, except that trust companies shall
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not loan more than sixty per cent. of the amount of their paid-in capital,
surplus and deposits on notes secured by mortgage on real estate;

“b. Stocks, which have paid dividends for five consecutive years next
prior to the investment, and honds of corporations when they are author-
ized by the affirmative vote of the majority of the board of directors
or of the executive committee of such trust company; but the superin- -
tendent of banks may order that amy such securitics which he deems
undesirable shall be sold within six months;

“c. Promissory notes of individuals, firms or corporations, when
secured by a sufficient pledge of collateral, approved by the directors,
subject to the provisions of sections ninety-seven hundred and ffty-four
and ninety-seven hundred and fifty-five.”

Trust companies may also purchase, lease, hold and convey real estate in the
same manner as commercial banks.

It will be seen that the farm loan bouds provided for by the federal farm
loan act do not come under any of the specifications of section 9758, and, there-
fore, cannot be classed as proper investment for commercial banks.

Section 9765, which details the list of securities in which savings banks may
invest, gives a wider latitude to such banks as to investments than is given to
commercial banks by section 9758. It will be noted, under paragraph b (9765)
investment may be made in “stocks * * ¥ bonds and promissory notes of
corporations.” This provision undoubtedly was intended to refer to the bonds
of ordinary commercial corporations, rather than banks, for, at the time of its
enactment, the only banks authorized by law in this state, were national banks,
which are not actually corporations, but banking associations, and state banks,
neither of which had, nor now has, the power to issué ordinary bonds, and, in
addition banking corporations are covered by special provisions of our corporation
code and have always heen regarded as a class of corporations distinct from the
corporations governed by our general laws; but, the language of the section is
general, and as it stands would authorize investment in the bonds of any cor-
poration; and so could be held to include bonds issued by federal land banks and
joint stock land banks; for while neither these institutions nor their bonds were
in existence or thought of at the time of the passage of section 9765, still these
banks, as a matter of fact, are “corporations” and the “farm loan bonds” issued
by them are “bonds.”

Section 9781, above quoted, specifies the securities in which trust companies
may invest, and it will be noted that paragraph (b) of this section gives the same
power to invest in “bonds” of “corporations” as does paragraph (b) of section
9765, and what I have said as to that section, also applies to this.

It thus appears that while it may possibly be held that these farm loan bonds
may be included as legitimate investments for savings banks and trust companies,
they are prohibited as such for commercial banks. That is, to classify these farm
loan bonds as investments listed by the legislature in sections 9758, 9765 and 9781,
we must assume that the legislature, knowing that federal land banks and joint
stock land banks were to be established with power to issue farm loan bonds, .
provided that savings funds and trust funds could be invested in such bonds, but
that funds of the ordinary, or commercial bank, could not be so invested. This
is a violent assumption, and leads me to the conclusion that the safe course to
follow in determining what are proper investments for banks—as the legislature

" has seen fit to specify in detail the different securities in which state banks may
invest their funds—is to construe the statutory provisions strictly and only allow
investments which are clearly authorized: that farm loan bonds cannot be
classed as authorized investments for commercial banks, and, while they may
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be allowed as investments for savings banks and trust companies, it would be pref-
erable if they were specifically designated as such by law.
Section 27 of the Federal Farm Loan Act is as follows:

“That farm loan bonds issued under the provisions of this act by
federal land banks or joint stock land banks shall be a lawful investment
for all fiduciary and trust funds, and may be accepted as security for all
public deposits.

“Any member bank of the federal reserve system may buy and sell
farm loan bonds issued under the authority of this act.

“Any federal reserve bank may buy and sell farm loan bonds issued
under this act to the same extent and subject to the same limitations
placed upon the purchase and sale by said banks of state, county, district
and municipal bonds, under subsection (b) of section 14 of the Federal
Reserve Act approved December 23, 1913.”

Section 9796-2 of the General Code grants the right of state banks to hecome
a member bank under the federal reserve act. This section is as follows:

“Every state bhank, in addition to the powers, rights and privileges
possessed by it under the laws of Ohio shall have the right and power to
become a member bank under the federal reserve act upon the terms and
conditions set forth in said federal reserve act, or hereafter provided by
law, in order to become a member bank as contemplated by said federal
reserve act. Every state bank which becomes a member bank shall have
the right and power to do everything required of or granted by said
federal reserve act to member banks which are organized under the state
laws; and compliance by state banks with the requirements of said federal
reserve act shall be accepted in lieu of the reserve requirements provided
by the laws of Ohio. Nothing contained in this section of the act shall in
any way or manner affect or have reference to state banks which do not
become member banks under said federal reserve act except as provided
in this act.”

My opinion, therefore, upon this branch of your inquiry, is that farm loan
bonds issued under the provisions of the act of congress, approved July 17, 1916,
entitled “The Federal Farm Loan Act” are not included by the laws of Ohio now
in force, in the list of securities or evidences of debt in which the funds of a
commercial bank may be invested, nor directly included in the list of investments
for savings banks or trust companies, or upon which said funds may be directly
loaned. Loans made directly by such banks upon promissory notes of individuals,
firms, or corporations, secured by the deposit of farm loan bonds as collateral,
would probably be valid under paragraph (a) of section 9759; paragraph (c) of
section 9765 and paragraph (c) of section 9780; but it would be preferable
(though no question might be raised as to such loans or investments on account
of the high character of farm loan bonds as security) that such bonds be spe-
cifically included in the list of lawful investments for the banks.of this state.

Commercial banks, savings banks, or trust companies, which have become
member banks under the federal reserve act, may invest their funds in, and buy
and sell farm loan bonds, by virtue of section 9796-2 G. C. and section 27 of the
Federal Farm Loan Act, above quoted.

The second part of your inquiry is whether the funds of insurance com-
panies may be loaned upon or invested in farm loan bonds. The main provisions
of the General Code governing the investment of the funds of insurance companies,
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life, and other than life, domestic and foreign, arc 9343, 9357, 9358, 9367, 9373,
9518, 9519, 9520, 9565 and 9569. 1 do not deem it necessary to incorporate these
sections in this opinion, for, from an examination of the same, 1 am convinced that
only one section, viz.: 9519, relating to domestic insurance companies other than
life, could be construed as authorizing an investment in farm loan bonds. This
section is as follows:

“Funds accumulated in the course of business, or surplus money over
and above the capital stock of a company, may be loaned on or invested in
the above named securities, or:

“1. Bonds and mortgages on unincumbered real estate within this or
any other state of the United States worth fifty per cent. more than the
sum loaned thereon, exclusive of huildings, unless buildings are insured
in some company authorized to do business in this state, and the policy
is transferred to a company making the investment.

“2. Bonds of any state, county, township, municipal corporation.
school district, or other political subdivision in the United States, issued
in conformity with law and upon which default in the payment of interest
has not been made;

“3. Stocks, bonds, or other evidences of indebtedness of any solvent,
dividend-paying institution incorporated under the laws of this or any
other state, or of the United States, except its own stock:

“4. Negotiable promissory notes maturing in not more than six
months from the date thereof, secured by collateral security through the
transfer of any of the preceding sections, with absolute power of sale
within twenty days after default in payment at maturity.”

This section, by virtue of sections 9568 and 9569, also relates to the deposit
required of domestic and foreign guaranty companies.

What I have said as to the propriety of farm loan bonds being specifically
designated as proper investments for banks, also relates to the question as to
their being proper investments for insurance companies: and, as the legislature
has carefully listed the securities in which insurance companies may invest, and as
these bonds cannot be included even hy inference, in any of the lists except that
given by section 9519, my opinion is that farm loan honds should not he classed
as authorized investments for the funds of insurance companies, except in so far as
the same may be authorized by section 9519 G. C., until specifically designated as
such by law.

Very truly yours,
Josepr McGHEE,
Attorney-General.
ADDENDA.

I desire to call your attention to paragraph (b) of section 9765 quoted on
page five of this opinion; the first part of the first sentence of this paragraph is
as follows: “Stocks, which have paid dividends for five consecutive vears next
prior to the investment, bonds, and promissory notes of corporations * * *?
The comma which appears after the word “bonds” has evidently been inserted by
mistake in codifying this section, for as originally passed, this particular provision
appears as follows (99 O. L. 282): *'Stocks, which have paid dividends for five
consecutive vears next prior to the investment, bonds and promissory notes of
corporations * * *”  This error should be corrected and the original pro-
vision followed: otherwise it could be contended with much force that invest-
ments could be made by savings banks in any kind of bonds.
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MILK BOTTLES—ACT OF MARCH 24, 1915 (106 O. 1. 108), RELATIVE TO
USE OF SAME BY COMPANIES OTHER THAN OWNERS—CONSTI-
TUTIONAL.

The act of the legislature passed March 24, 1915 (106 O. L. 108) beiny an
amendinent of section 13169 G. C. and for the registration of bottles, is a police
regulation, within the power of the legislature and not unconstitutional.

Said act is free from the objections to the former law upon the same subject
for which the same was found unconstitutional by the supreme court in State .
Schmuck, 77 0. S. 438,

CoruMmsus, OHlo, March 3, 1917.

The Board of Agriculture, Columbus, Ohio.

GENTLEMEN :—Your inquiry to this office under date of January 22, 1917, through
the chief of the dairy and food division, in reference to the validity of the bottling
act, is as follows:

“I have been receiving a great many complaints from milk companies
and bottling works relative to other dealers using their bottles without their
permission, and they seem to feel that this department ought to assist them
in getting relief in this matter,

“I would appreciate very much if you would give me an opinion rela-
tive to bringing cases against these violators under section 13169, 13169-1,
13169-2 and 13169-3.

“There seems to be some question about the validity of this law and I
would like to be placed right before getting into any litigation.”

The statutes in question are section 13169 and sub-sections 1, 2 and 3, and are
of considerable length, and it is not necessary that they be set forth herein.

The question as to the validity of this law arises from the fact that a former
act on the same subject was held unconstitutional by the supreme court.

State v. Schmuck, 77 O. S. 438.
The syllabus of that case is as follows:

“Sections 4364-42, 4364-43, 4364-44, 4364-45, Revised Statutes, making
it a crime to have in possession for use or sale certain bottles or other ves-
sels without the written ‘consent of the owner, and providing for search
warrant to seize and restore such property to the owner, are invalid, being
in conflict with sections 1, 14 and 19 of article T of the constitution of Ohio.”

It would seem sufficient to remark that there is nothing in the present act
contrary to the letter or spirit of the sections of the constitution referred to above,
but it is also true that the framer of this act has been careful to eliminate all pro-
visions condemned or criticised by Judge Price in the opinion in the case, which
were principally the following:

The search-warrant feature. The provision that buying and selling such bot-
tles as are mentioned in the act, or possession of the same by any person without
the written consent of the owner, as shown by the stamp on the bottle, should be
prima-facie evidence of unlawfully receiving the same.
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The provision that taking a deposit or compensation for the non-return of a
bottle should not be construed as a sale.

And the omission of any exception in a case where the original owner of the
bottle had parted with such ownership that it might be thereafter dealt in as other
property.

All these things have been carefully avoided in the new statute, and inasmuch
as it was stated in the opinion that the decision was rather out of line with the
current of authority and followed the doctrine laid down by the Illinois supreme
court, these modifications undoubtedly remove from the present statute all ob-
jection found by the supreme court with the former one.

: Yours very truly,
- JosepHE MCGHEE,
Attorney-General.

77.

OHIO REFORMATORY FOR WOMEN—MAGISTRATES SENTENCING
WOMEN THERETO MUST SPECIFY AMOUNT OF FINE AND COSTS
—ALSO CREDIT PER DAY TO BE GIVEN PRISONER—MUST RE-
LEASE PRISONER WHEN FINE AND COSTS ARE PAID—IF PRIS-
ONER IS CONFINED FOR SAID REASON.

When a woman is committed to the Ohio reformatory for women for non-
payntent of fine and costs, the sentencing court or magistrate must specify the
amount of the fine and costs and the rate of credit per day to be given the pris-
oner, so that the superintendent of the reformatory can compute the number of
days to be served from the commitment.

When the sentencing court or magistrate certifies to the superintendent of the
Ohio reformatory for women that a woman commiited to that institution for non-
paymient of fine and costs has fully paid the same, it is the duty of the superin-
tendent of such reformatory to release such prisoner.

CoLumBus, OH10, March 3, 1917.

The Ohio Board of Administration, Columbus, Ohio.

GENTLEMEN :—Several attorneys have written this department asking how the
superintendent of the Ohio reformatory for women at Marysville is to determine
the length of time to be served by prisoners committed to that institution because
of non-payment of fines and costs; also whether prisoners committed to the Ohio
reformatory for women for non-payment of fines and costs may be discharged
from such institution at any time during their imprisonment upon the payment to
the proper authorities of such fines and costs. I am addressing the answer to these
questions to you since your board has charge of the reformatory for women and
am sending copies of the same to the parties asking the question.

Sections 1445, 4559, 12376, 12387 and 13717 G. C. provide:

“Sec. 1445, Whoever violates any provision of sections fourteen hun-
dred and nine to fourteen hundred and forty-four, both inclusive, shall be
fined not less than twenty-five dollars nor more than two hundred dollars,
“and the costs of prosecution, and upon default of payment of fine and costs
“shall be committed to the jail of the county or to some workhouse and there
confined one day for each dollar of the fine and costs against him. He shall
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not be discharged or released therefrom by any board or officer except upon
payment of the portion of the fine and cost remaining unserved or upon the
order of the board of agriculture.

“Sec. 4559. When a fine is the whole or part of a sentence, the court
or mayor may order that the person sentenced shall remain confined in the
county jail, workhouse, or prison, until the fine and costs be paid, or se-
cured to be paid, or the offender be otherwise legally discharged.

“Sec. 12376. When, under the provisions of law, a convict may be im-
prisoned in the county jail, the court, upon the recommendation of the
prosecuting attorney, may sentence such convict to hard labor therein; and
when a person may be committed to jail for the non-payment of fines and
costs, the court may commit him to hard labor therein until the value of his
labor at the rate of one dollar and fifty cents a day equals such fine and
costs, provided that no commitment under this section shall exceed six
months, and this section shall not affect the laws relating to workhouses.

“Sec. 12387. 1n cases where a fine may be imposed in whole or part in
punishment of an offense, or for a violation of an ordinance of a munici-
pality, and such court or magistrate could order that such person stand
committed to the jail of the county or municipality until the fine and the
costs of prosecution are paid, the court or magistrate may order that such
person stand committed to such workhouse until such fine and costs are
paid, or until he is discharged therefrom by allowing a credit of sixty
cents per day on the fine and costs for each day of confinement in the work-
house, or until he is otherwise legally discharged.

“Sec. 13717. When a fine is the whole or a part of a sentence, the
court or magistrate may order that the person sentenced remain imprisoned
in jail until such fine and costs are paid or secured to be paid, or he is
otherwise legally discharged, provided that the person so imprisoned shall
receive credit upon such fine and costs at the rate of sixty cents per day
for each day’s imprisonment.”

It is clear from a reading of these sections that different rates are provided
by statute for serving out fines and costs and it is for the sentencing court to de-
termine under what statute sentence is to be imposed and to specify in such sen-
tence at what rate the fine and costs are to be paid.

In the case of Hamilton v. State, 78 O. S. page 76, the statute provided that
in default of payment of fine and costs the defendant “shall stand committed to
such workhouse until the fine and costs are paid or until he be discharged there-
from by allowing a credit of sixty cents per day on such fine and costs.” The
court held it was error for the sentence to simply provide and require that the
.accused “shall stand committed to such workhouse until the fine and costs are
paid” without adding thereto the further words of the statute “or until he be dis-
charged therefrom by allowing a credit of sixty cents per day on such fine and
costs.” The court said at page 85:

“The sentence of imprisonment in a criminal case, to be a valid sen-
tence, must in and of itself be definite and complete in all its material terms,
and so certain and accurate as to the time of its commencement and proper
termination as that it shall not be necessary for either the prisoner, or
the officers charged with its execution, to apply to a court to ascertain its
meaning. Pickett v. State, 22 O. S. 405. In other words, to borrow the
language of Norris J. in re Moore, 14 C. C. R. 244, ‘a man who is compelled
to have a law suit to get into jail ought not, by reason of the uncertainty
of his sentence, be compelled to have another law suit to get out. * * *
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We are of the opinion that the sentence of imprisonment pronounced by
the court in the above case is not the one provided and required by law,
in that, it does not include therein all the conditions of release prescribed
by the statute. Such sentence is, therefore, unauthorized and erroneous
and should be reversed.”

This case indicates plainly, I think, that in commitment for nonpayment of
fine and costs, the sentencing court or magistrate must specify in its order the rate
of credit to be allowed the prisoner and section 13716 G. C. makes it his duty to
send a copy of such judgment to the jailer when committing the prisoner.

Section 13716 G. C. reads:

“When a person convicted of an offense is sentenced to imprisonment
in jail, the court or magistrate shall order him into the custody of the sheriff
or constable, who shall deliver him, with the record of his conviction, to
the jailer, in whose custody he shall remain, in the jail of the county, until
the term .of his imprisonment expires or he is otherwise legally discharged.”

In view of the foregoing, therefore, it is my opinion, in answer to your first
question, that when a woman is committed to the Ohio reformatory for women
for nonpayment of fine and costs, the sentencing court or magistrate must specify
the amount of the fine and costs and the rate of credit per day to be given the
prisoner, so that the superintendent of the reformatory can compute the number
of days to be served from the commitment.

Answering the second question in regard to the release of such prisoners from
the Ohio state reformatory for women, upon the payment of fine and costs, the
common law rule is laid down in 19 Cyc., p. 555, as follows:

“At common law commitment is until the fine be paid.”

In the case of Ex parte Kelly, 28 Cal. 414, it was held that where the court
sentenced an offender to pay a fine of $5,000.00, and directed that he be imprisoned
in the county jail at the rate of $2.00 per day until the samme was paid, the pris-
oner was entitled to a credit of $2.00 per day for each day he remained in prison,
and that he might at any time pay the sum then remaining unsatisfied and claim
his discharge from custody.

The court say:

“The former (imprisonment) by way of enforcing payment or satis-
faction of the fine, is no part of the punishment per se, but is merely onc
of the modes by which the law enforced the satisfaction of a fine which
is in itself the punishmeiit or a part of it. The -punishment fixed by the
statute is imprisonment in the state prison, or fine, or both; all beyond is
mere mode and manner of enforcement. The first is to be satisfied by
serving out the prescribed term in the state prison and in that way only;
but the latter may be satisfied in either of three ways, by voluntary pay-
ment of the amount of the fine, or by its collection under execution, as in
the case of a judgment in a civil action, or by imprisonment in the county
jail not exceeding one day for every two dollars of the fine.” The alleged
incongruity is apparent only when the mere mode and manner of enforc-
ing the punishment is confounded with the punishment itself and regarded
as part of it, but it whol]ly disappears when the obvious distinction be-
tweén the two js kept in view.

“There js no force in the point that the defendant is bound to satisfy
the whole fine by imprisonment, and cannot be allowed to pay the unsat-
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isfied portion of his fine and be thereupon discharged from custody. For
each day which he does, or may hereafter pass in prison, he is entitled to
a credit of $2.00 upon his fine, and he may at any time pay the sum then
remaining unsatisfied and claim his discharge from custody.”

In the case of Brock v. Georgia, 22 Ga. 98, the court, speaking of a defendant
imprisoned to enforce the payment of a fine, said:

“A penalty for the offense of which the defendant was convicted is
pecuniary altogether. The court, on imposing the penalty, may enforce its
payment by adjudging that the party convicted be committed until the fine
and costs are paid. The imprisonment is no part of the penalty imposed,
but is the means and the legal means of enforting the judgment of the
court. Such is the judgment in this case. The imprisonment is not or-
dered as penalty, and the judgment is not in the alternative, and the im-
prisonment, when suffered, is not a discharge of the penalty. That still
remains. The judgment, as pronounced, is milder and more favorable
to the prisoner than the ordinary judgment—to stand committed until the
fine is paid, for under this sentence if he pays the fine and costs before the
expiration of three months, he is to be discharged, and whether he pays
or not, at the expiration of three months he is to be discharged.”

Our statutes providing for imprisonment for any default in payment of fines,
to my mind, clearly indicate that the imprisonment is simply a means of enforc-
ing the judgment of the court, and no part of the penalty imposed. This being
the case the order of commitment has accomplished its purpose whenever the de-
fendant pays the fine and costs, and it is, therefore, my opinion that when the
sentencing court or magistrate certifies to the superintendent of the Ohio reforma-
tory for women that a woman committed to that institution for nonpayment of
fine and costs, has fully paid the same, it is the duty of the superintendent of such
reformatory to release such prisoner.

Very truly yours,
JoserH MCGHEE,
Attorney-General.

78.

JOINT BOARD OF COUNTY COMMISSIONERS—MUST PROVIDE SAME
METHOD OF ASSESSING COSTS OF IMPROVING AND CONSTRUCT-
ING HIGHWAY ALONG COUNTY LINE AGAINST THE DIFFERENT
TOWNSHIPS.

A joint board of county commissioners in constructing or improving a highway
along the county line are not authorized in law to choose different methods to pro-
vide for the proportion of the costs and expenses assessed against the different
townships inlerested, but the same method must be pursued as to all the town-
ships. Opinion No. 1441, Hon. Edward C. Turner, affirmed.

Corumsus, Onro, March 5, 1917.

Ho~N. EarL K. SoLETHER, Prosecuting Attorney, Bowling Green, Ohio.

Dear Sir:—Your communication of February 3, 1917, in which you ask my
opinion in reference to certain matters therein set out, has been received. Your
communication reads as follows: '
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“1 herewith submit to you the following facts and ask that you give
me an opinion thereon: .

“Proceedings for a joint county road improvement are being contem-
plated by the boards of county commissioners of Wood and Seneca coun-
ties. The proposed road improvement is on the county line between Wood
and Seneca county for a distance of six miles, and lying between Jackson
township in Seneca county and Perry township, in Wood county. This
county line road runs northerly from the city of Fostoria, and if the same
could be improved, would be a very important road to the citizens of north-
ern Ohio, as the same would be a direct connection with the city of Fos-
toria and other roads leading to the city of Toledo and other towns in
northern Ohio.

“Heretofore Jackson "township, Seneca county, have improved their
roads by a general levy over Jackson township, while the roads in Perry
township,. Wood county, have been built and constructed by a levy of two-
fifths of the costs against the land owners within one mile of the improve-
ment and three-fifths of the cost assessed against the township. Both
Jackson township and Perry township have been constructing roads for
some time under their respective plans of assessment.

“The joint board of county commissioners of Wood and Seneca county
desire to construct this improvement by resolution, and wish to apportion
the costs of constructing the same by allowing Jackson township, Seneca
county, to pay their share of the cost of the improvement by a general
levy over their township, and the cost assessed against Perry township,
Wood county, to be paid by a levy of two-fifths against the land owners
within one mile of the improvement and three-fifths of the cost against the
township.

“The land owners residing in Jackson township, Seneca county, along
this proposed improvement, are unwilling to pay for the cost of con-
structing the road other than by a general levy over Jackson township,
for the reason that they have*been making a general levy for a number of
years to pay for the improvement of roads in Jackson township, and they
think it unfair to compel them to pay special assessments for the con-
struction of this road inasmuch as they have been pai'ing the general as-
sessment for a number of years to build roads in other parts of their
township. ] -

“The joint county board of commissioners of Wood and Seneca coun-
ties desire to know whether the joint board, after granting the improvement
under a resolution, can, under the law, allow each county to choose its own
method of assessment for the payment of the cost of constructing said
improvement. If you answer this question in the affirmative, then will
you advise the procedure which the joint hoard should take in making
their respective assessments.

“The opinions above requested call for a construction of the so-called
‘Cass Road Law,’ and T wish to call your attention to Opinion No. 1441,
dated March 30, 1916, and Opinion No. 2118, dated December 21, 1916, ren-
dered by former Attorney-General Edward C. Turner, upon facts which
are identical with the situation which I herein present to you.

“You will note from reading Opinion No. 1441 of former Attorney-
General Edward C. Turner, no mention is made of sections 6921, 6927 and
6928 of the General Code, and it would seem from reading these sections
that the legislature has enacted a law which is applicable to just such a
case as we have here.
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“lf you are unable, for any reason, to give a favorable opinion upon
the facts hereinbefore presented, I would further request that this matter
be called to the attention of the legislature which is now in session with
the idea in view that the Cass road law should be amended or new sec-
tions enacted to take care of cases of this kind.

“I am quite sure that there are a great many county line roads in the
state of Ohio which are in the same situation, and in the future improve-
ments will be desired for these roads, and some relief will be needed, either
in the way of a favorable opinion under the present law, or the enacting
of new sections applying to such cases.”

I note that you arc familiar with the opinions rendered by my predecessor in
office, being Opinions Nos. 1441 and 2118, rendered in 1916, One of the questions
decided in said opinions is the following:

Where the joint boards of county commissioners of two counties resolve to
improve a highway upon the line of said two counties, is each county at liberty to
choose its own method of assessment, or must the respective proportions of the
costs and expenses payable by each county be raised by the same method of as-
sessment in each county? That is, could a township on one side of the county
line raise the full amount assessed by a levy upon the whole property of the
township, and a township on the other side of the county line provide for its
assessment by assessing a part of the costs and expenses against the property
owners and raise the other part by a levy upon all the property of the township?

This question was answered by my predecessor in office, to the effect that the
proportion of the costs and expenses of the said improvement assessed against
cach would have to be raised by the same method of assessment in each county.

In your communication you call attention to the fact that my predecessor in
office seemed to give no force or effect to sections 6921, 6927 and 6928 G. C., which
sections you feel would give authority for a different method of raising the amount
proportioned to each county. ’

Before noticing the provisions of section 6921 G. C, T would like to call atten-
tion to section 6910 G. C. This section provides that:

“The county commissioners may, without the presentation of a peti-
tion, take the necessary steps to construct, improve or repair a public road
or part thereof as hereinbefore provided upon the passage of a resolu-
tion by unanimous vote declaring the necessity therefor, and the cost and
expense thereof may be paid by either of the methods hereinafter pro-
vided.”

That is, by one of the methods provided for in section 6919 G. C.

Now you will note that section 6921 in part is very similar to this section 6910,
other than that it does not provide that the cost and expense under said section
shall be paid by one of the methods provided for in section 6919. Section 6921 in
short provides that the county commissioners, or joint board, upon a unanimous
vote, may without a petition order that all the compensation and damages, costs
and expenses of constructing any improvement be paid out of the proceeds of any
levy or levies for road purposes on the grand duplicate of the county, that is, the
county commissioners may provide that all of the cost and expense will be paid
by the county. Such is the first part of section 6921. Now the latter part of this
section provides that the county commissioners, or joint board, may agree with the
trustees of the township or townships in which said improvement is in whole or in
part situated, to the effect that said county and township, or one or more of them,
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may pay such proportion or amount of the damages, costs and expenses as may be
agreed upon between them. In other words, in the latter part of this section the
county and the township pay the total cost of the improvement, while in the first
part of the section the provision is made for the county commissioners paying the
total cost themselves. But there is no provision in this section whatever as to as-
sessing a part of the costs against benefited property owners, so that I do not feel
that this section warrants a conclusion that the joint board of county commissioners
could proceed in the manner suggested by you in your communication.

You call attention also to section 6927 G. C. This section provides merely
that the county commissioners, in order to provide by taxation a fund for the pay-
ment of the costs and expense of an improvement to be paid by the township or
townships interested, are authorized to levy a tax upon all the taxable property of
the township or townships, but this section has nothing to do as to the matter of
assessing all or any part of the cost and expense of an improvement against bene-
fited property owners. So that I am of the opinion that the provisions of said two
sections, or the provisions of said section 6928, do not warrant the joint board of
county commissioners to proceed in the manner suggested by you in your com-
munication. o

Therefore, in-answering your communication directly, I am of the opinion that -
Hon. Edward C. Turner’s opinion in reference to this matter is correct.

You suggest that it would be advisable for the general assembly to take this
matter up at this session and provide a method by which highways may be con-
structed along the plan which your joint board of county commissioners desire to
follow. I will say that such provision is made in the bill which has to do with
highways and which is now before the legislature.

Very truly yours,
Joserr McGHEE,
Attorney-General.

79.

APPROVAL—TRANSCRIPT OF PROCEEDING FOR BOND ISSUE OF THE
BOARD OF EDUCATION OF MIAMI TOWNSHIP RURAL SCHOOL
DISTRICT.

Corumsus, OHr10, March 6, 1917.

The Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of Miami township rural school district, Hamilton county,
Ohio, in the sum of $4,500.00, issued for the purpose of remodeling and
repairing certain school houses in said school district.”

I have examined the corrected transcript of the proceedings of the board of
education and other officers of Miami township rural school district, Hamilton
county, Ohio, in connection with the above bond issue; also the bond and coupon
form prepared, and find the same regular and in conformity with the provisions of
the General Code.

I am of the opinion that said bonds, drawn in accordance with the form sub-
mitted and signed by the proper officers, will, upon delivery, constitute valid and
binding obligations of the said school district. Very truly yours,

. JoserE MCGHEE,
Attorney-General.
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COUNTY COMMISSIONERS—MUST KEEP COURT HOUSE CLEAN IN-
CLUDING LAW LIBRARY—JANITORS NOT ENTITLED TO EXTRA
COMPENSATION.

It is the duty of the county commissioners to keep the entire court house clean,
law library and all, and the court house janitor is not entitled to extra compensation
for cleaning the law library.

CoLtnsus, Onro, March 6, 1917.

Hon. Harry S. Core, Prosecuting Attorney, Ottawa, Ohio.
DEeAR Sir:—1 have your letter of February 1, 1917, as follows:

“Putnam county has at its court house room lighted, heated and partly
shelved for library purposes. There is a library association, as provided by
law, librarian and assistant librarian and custodian.

“The court house is cared for by two janitors, both required to take
civil service examination before entering upon their duties.

“Will the janitors be required to do the janitor work in and about the
above mentioned room? If not, are they entitled to extra compensation
for services if they should perform the duty of janitor of this room?”

Section 2410 General Code reads:

*“T'he board may employ a superintendent, and such watchmen, janitors
and other employes as it deems necessary for the care, and custody of the
court house, jail, and other county buildings, and of bridges, and other
property under its jurisdiction and control.”

Section 3055 G. C. reads:

“For the use of such law library, the board of county commissioners
of the county shall provide at the expense of the county, a suitable room
or rooms with sufficient and suitable bookcases, in the county court house,
or if there is no suitable room or rooms to be had therein, any other suit-
able room or rooms at the county seat, and shall heat and light them. The
hooks and furniture of the law library association used exclusively in such
library, shall be exempt from taxation.”

The county commissioners are the legal custodians of the court house and it is
their duty to see that the entire building, law library and all, is kept clean. The
particular duties of each janitor are fixed by the commissioners. There is nothing
statutory about their duties, and if in the case you refer to the commissioners
order the janitors in question to keep the law library clean, it is my opinion that
they must do so without any increase in compensation.

Very truly yours,
JosepH McGHEE,
Attorney-General.
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81.

PROBATE JUDGE—REQUIRED TO PROVIDE CLOTHING FOR PATIENTS
COMMITTED TO INSTITUTION FOR FEEBLE MINDED—COSTS TO
BE PAID FROM COUNTY TREASURY.

When a person is commitied to the institution for feeble minded, the probate
judge is required to furnish such patient with clothing, provided for in section 1963
G. C., when the same is not otherwise provided, and the cost of the same shall be
paid on the certificate of the probate judge and the order of the county auditor from
the county treasury.

CoLumsus, O"10, March 6, 1917.

Hown. MeLr G. Unperwoop, Prosecuting Attorney, New Lexington, Ohio.
Dear Sir:—I have your letter of February 14, 1917, as follows:

“It is a prerequisite condition to their admission into the institution
for feeble-minded youth, that each patient be furnished with necessary and
proper clothing. :

“Has the probate judge the power to furnish each patient sent to that
institution with proper clothing to'be paid for on his certificate and the
order of the county auditor on the county treasury?

“If he should not have the power to furnish the patient with the neces-
sary clothing, how and by whom should the same be furnished?”

Sections 1902, 1962 and 1963 of the General Code read:

“Sec. 1902. TFeeble minded persons of such inoffensive habits as to
make them proper subjects for classification and discipline in the institution
may be admitted, on pursuing the same course of legal commitmgnt as gov-
erns admission to the state hospital for the insane.

“Sec. 1962. If not otherwise furnished, the probate judge shall supply
cach patient sent to a hospital for the insane with proper clothing, which
shall be paid for on his certificate and the order of the county auditor
from the county treasury. Such clothing shall be new or as good as new.
the woolens of dark color, and with such patient be delivered in good order
to the superintendent. The superintendent will not be bound to receive the
patient without such clothing.

“Sec. 1963. The clothing required by the preceding section is as fol-
lows: For a male patient, a coat, vest and two pairs of pantaloons, all of
woolen cloth, two pairs of woolen socks, two pocket handkerchiefs, two
cravats, one hat or cap, a pair of shoes or boots, a pair of slippers, three
cotton shirts, two pairs of drawers, two undershirts and an overcoat or
other outside garment sufficient to protect him in severe weather;

“For a female patient, two substantial gowns or dresses, two flannel
petticoats, two pairs of woolen stockings, one pair of shoes, one pair of
slippers, two handkerchiefs, a good bonnet, two cotton chemises, and a large
shawl or cloak.”

It will be noted that section 1902, above quoted, provides for the admission
of patients to the institution for feeble minded and states that they “may be ad-
mitted on pursuing the same course of legal commitment as governs admission to
the state hospital for the insane.” Section 1902, therefore, adopts the same method
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for admitting patients to the feeble minded institution as to the state hospitals
of the state. It will be noted that section 1962 provides that each patient admitted
to a hospital for the insane shall be supplied with certain clothing by the probate
judge, not otherwise furnished, and that “the superintendent will not be bound to
receive the patient without such clothing”” This being a provision of law in con-
nection with admission of patients to state hospitals, it applies with equal force by
reason of section 1902 to the admission of patients to the feeble minded institution,
and I am, therefore, of the opinion that when a patient is committed to the insti-
tution for the feeble minded, the probate judge is required to furnish such patient
with the clothing provided in section 1963 G. C., when the same is not otherwise
provided, and the cost of such clothing shall be paid on the certificate of the probate
judge and the order of the county auditor from the county treasury.
Very truly yours,
Josera McGHEE,
Attorney-General.

82. '

HOUSE BILL NO. 386—-EFFECT OF SAME AS INTRODUCED IN 82ND
' GENERAL ASSEMBLY.

House bill No. 386, as introduced in the 82nd general assembly, has the practical
effect of creating limited partnerships with perpetual succession as corporations.
Said house bill is vague in its terms and lacks provisions necessary to give certainty
to its operation.

COLUM-BUS, OHio, March 6, 1917.

Hon. James M. Cox, Gowvernor of Ohio, Columbus, Ohio.

My Dear GoverNoOr :—Under date of February 6, 1917, you submitted the fol-
lowing request for opinion to this office :

“Will you please let me have your opinion on the enclosed bhill to amend
section 8667 of the General Code, etc.? Also have your legal survey supple-
mented by report from the secretary of state as to the probable effects that
might come to the state from its passage. 1 would be glad also to have
vour unofficial statement as to what effect it might have on the revenues
of the state.”

The bill referred to is H. B. No. 386, and is as follows:

“Section 1. That section 8667 of the General Code be amended to reacl
as follows:

“Section 8667. Tf a corporation be organized for profit, it must have a
capital stock, which may consist of common and preferred, or common
only; but at no time shall the amount of preferred stock at par value ex-
ceed two-thirds of the actual capital paid in cash or property.

“Any corporation for profit, except a public utility, banking, safe de-
posit and trust, safe deposit or trust company, building and loan associa-
tion, collateral loan company, savings and-loan association, tltle guarantee
and trust company, or insurance company, may provide in its articles of
incorporation for the issuance of shares of common capital stock without
any nominal or par value, each of which shares shall be equal to every
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other share of such stock, and without stating the amount of such capital
stock. When, upon organization, ten per cent. of the capital stock without
nominal or par value, of a corporation, is subscribed, the subscribers to the
articles of incorporation, or a majority’ of them, shall at once so certify
in writing to the secretary of state; and such certificate shall be in lieu of
the certificate provided for by section 8633 of the General Code. The fee
payable to the secretary of state for the filing of articles of incorporation,
or a certificate of increase, providing for shares without nominal or par
value, shall as to such shares be computed and paid at the rate of five cents
for each such share, and in no event shall such fee be less than ten dol-
lars, and the annual franchise tax provided for by section 5498 of the
General Code shall, as to such shares, be computed and paid at the rate of
seven and one-half cents for each such share. The number of shares of
such stock may be increased or decreased in the ‘same manner as is pro-
vided with respect to shares of stock-having par value. A corporation issu-
ing stock without par value may borrow such sums of money as its board
of dil:ectors may approve, and may issue its notes or coupons or registered
bonds therefor bearing any legal rate of interest and secure their payment
by a mortgage upon its property, real or personal, or both. All other pro-
visions of law relating to stock having par value, so {ar as applicable, shall
apply to and govern stock without par value. '

“Section 2. That said original section 8667 of the General Code be,
and the same is hereby repealed.”

The first paragraph of this bill down to and including line 7 is the existing
section verbatim. All the balance of it is an addition to the law, in effect giving
partnerships perpetual succession like corporations, and limiting, or rather extin-
guishing the liability of individual partners.

One serious objection to the form of expression of this bill appears at the very
outset. It is that lines 8 to 14 contain a virtual contradiction of the first thirteen
words. Those words make the express, mandatory, positive and necessary re-
quirement of capital stock. It MUST have capital stock. The new portion of
the statute excuses this requirement except so far as in the nature of the case cap-
ital stock is represented by actual assets. The corporation formed under this per-
mission would have no stated amount of capital stock. Like an individual or firm
it would have property, or possibly, very frequently, like many individuals, it would
have none. The corporation would have shares, but just what these shares would
be, or what they would represent is entirely indefinite. In corporations, as at
present existing, the intrinsic value of shares varies possibly from hour to hour,
although not absolutely capable of ascertainment. In the proposed corporation,
having no nominal value, exactly the same thing would be true, but they would
lack even the semblance of certainty given by this nominal value, which, under
safeguarding regulations, always represents their actual original value.

The first expression upon this subject is in lines 11 and 14 providing for articles
of incorporation which must provide for shares. The shares must be equal, must
have no nominal value, and the articles of incorporation shall not state the amount
of the capital stock. As there is no express revocation of that requirement of
section 8625 which requires the articles of incorporation to state the number of
shares into which the capital stock is divided, and as the new bill follows with a
provision requiring a certificate when ten per cent. of the stock has been sub-
scribed, this requirement of the articles must be construed to be still in effect, al-
though it is only the latter part of paragraph four of section 8625, and is in and
of itself an incomplete sentence, so that in construing the new law and reading it
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1 connection with the old, you have to read into the new bill the end of paragraph
4 beginning after the comma. The probable effect of this would be immediate and
continued litigation, and the law, instead of being enacted by this bill would be
made hereafter by the decision of courts, until which time it was so established, it
would have no certainty and could not be said to have any definite existence.

A very important provision is inserted in lines 27-31, giving the directors con-
trol of borrowing, and issuing bonds and obligations. They may have that author-
ity at present; do have it within certain limits, but one familiar rule in the con-
struction of statutes is that new words inserted are intended to have additional
meaning. This is incontrovertible where a new provision is inserted. Just what
the legislative intent will be as to the power of directors over this important branch
of corporate activity is only left to conjecture, and like the other feature of the
case will be moulded into law by the practice of corporations and decisions of the
courts in the future.

The bill is modeled after the New York statute upon the same subject, but
differs from it in some important particulars which give a degree of certainty to a
portion of the New York law.

The New York law provides that every stock certificate shall have plainly
written or printed upon its face “the number of shares which it represents and the
number of such shares which the corporation is authorized to issue.” The ab-
sence of a provision to this effect in the bill in question is very important, as
lacking certainty, which the New York law has in that respect.

The New York law has a provision restricting the increase of indebtedness
upon an increase of stock which is absent in the proposed bill. The New York
law provides that the corporation shall have capital of not less than the amount
of the preferred stock authorized to be issued, and an additional five dollars, or
some multiple of five dollars, for every share of common stock. :

The omission of all these requirements, and in fact of every provision or reg-
ulation requiring or producing any certainty as to the capital stock, size of share,
number of stockholders, or in fact anything in reference to the actual assets of
such proposed corporation, or the manner in which it is held and owned, makes
the proposed act of such indefinite character as scarcely to amount to legislation
at all, except to invite proceedings of every species and character of vagary, until
the law take tangible shape in actual practice.

I am not called upon to advise the legislative and cxecutive departments of
the government farther than to state the nature of the apparent purposes of the pro-
posed act and the manner in which it is proposed by it to effectuate them.

As to its effects upon the state’s income from this source, it is evident that
it will be reduced. An estimate of the amount of such loss can most readily and
accurately be given by the auditor of state.

Very truly yours,
JoserH McGHEE,
Attorney-General.
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8.

TREASURER OF TOWNSHIP AND VILLAGE FUNDS—LAW PROVIDING
SAID OFFICER TO BE TREASURER OF SCHOOL FUNDS REPEALED
—NOT ENTITLED TO COMPENSATION AFTER DEPOSITQRY HAS
BEEN PROVIDED.

The treasurer of village and township funds who continues to act as treasurer
of the school funds after a depository has been provided under 7604-7608 G. C. is
not cntitled to compensation for such services.

The law providing that the treasurer of the wvillage or township shall be ireas-
urer of the school funds having been repealed makes the act of such treasurer an
unlawful act for which no compensation can be had.

Corumsus, Onio, March 7, 1917.

Hox~. GeorGe S. MAay, Prosecuting Attorney, Napoleon, Olio.

DeAr Sir:—In your letter of February 12, 1917, you ask my opinion upon the
following statement of facts:

“The board of education of the Malinta village school district desig-
nated a depository for its school funds in accordance with the provisions
of section 7604 of the General Code, but failed to adopt any resolution
dispensing with the treasurer of the school moneys belonging to said school
district, as required by section 4782 General Code.

“The treasurer of the village and township funds continued to act as
treasurer of the school funds belonging to said district after the designa-
tion of a depository, and the question arises as to whether or not he is
entitled to compensation for the services rendered after the designation of
such depository.” .

1

The above mentioned section 7604 G. C. provides that within thirty days after

the first Monday in January, 1916, and every two vears thereafter, the board of

education of any school district shall provide a depository for all of the moneys
coming into the hands of its treasurer and section 4782 provides:

“When a depository has been provided for the school moneys of a dis-
trict, as authorized by law, the board of education of the district, by reso-
lution adopted by a vote of a majority of its members, shall dispense with
a treasurer of the school moneys, belonging to such school district. In
such case, the clerk of the board of education of a district shall perform
all the services, discharge all the duties and be subject to all the obligations
required by law of the treasurer of such school district.”

But I note by your letter that your board of education neglected or failed to
adopt any such resolution, as is provided by section 4782, and that the treasurer
of the village has been performing the duties of the treasurer of the school district.

1 cannot understand, however, how the village treasurer can act as the treas-
urer of vour school district in any event. Under the provisions of section 4747 G. C.
the board of education of each village school district shall organize on the first
Monday of January after the election of members of such board, and elect one
member as president, one member as vice-president and a person who may or may
not be a member shall be elected clerk. Now, said scheme of organization provides
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for no election of treasurer, and section 4763 provides that in village school districts
not having a depository, as provided by section 7604, the county treasurer shall be
the treasurer of the school funds of such districts.

You say in your letter that after designating a depository for its school funds,
in accordance with the provisions of section 7604 of the General Code, and as I
take it, the succeeding sections thereto relating, the board of education failed to
adopt the resolution provided for in section 4782, dispensing with the treasurer of
the school moneys. I am satisfied that the language of section 4782 is such that
an action in mandamus will not lie to compel a board of education to adopt such
a resolution, for the section provides “by resolution adopted by a vote of a ma-
jority of its members,” but I do not understand that a board of education can
neglect and refuse to perform an act provided for by law and thus have any
greater powers by such neglect than such board would have had by acting or than
is given it by law.

In 1904, what is now section 4763 G. C., then 4042 R. S., was amended to read
as follows:

“In each city, village and township school district, the treasurer of the
city, village and township funds shall be respectively the treasurer of the
school funds. * * *”

Said section was carried into the General Code at the time of its enactment in
the above identical form, but in 1914, 104 O. L. p. 159, said section 4763 was amended
to read as follows:

“In each city school district, the treasurer of the city funds shall be
the treasurer of the school funds. In all village and rural school districts
which do not provide legal depositories, as provided in section 7604 to
7608, inclusive, the county treasurer shall be the treasurer of the school
funds of such districts.”

Said above mentioned section became a law May 20, 1914, and has remained in
its present form from that time until now. The same year and on the same dav,
104 O. 1. 139, scction 4737 was amended to read as follows:

“The board of education of each city, village and rural school district
shall organize on the first"Monday of January after the election of mem-
bers of such board. One member of the board shall be elected president
and one as vice-president, and a person who may or may not be a member
of the board shall be elected clerk. * * *”

No provision was made for the election of a treasurer and said section re-
mained a part of the General Code in the above form until now.
Section 4773 G. C. provides:

“At the expiration of his term of service, each treasurer shall deliver
to his successor in office all books, papers, money and other property in his
hands belonging to the school district. * * *”

So that when the village and township treasurer at Malinta kept possession
of the property of said school district following the establishment of the depository
which was designated under the provisions of General Code Section 7604, he was
then performing an unlawful act. If he was the treasurer prior to the first day

7—Vol. I—A. G.
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of January, 1916, then under section 4773 he was bound to turn over the property
in his possession belonging to the school district to his successor, which was one of
two persons, either the clerk of the board of educatiol, who was made the acting
treasurer under section 4782 G. C., or the county treasurer who was made the
acting treasurer under section 4763 G. C. If, on the other hand, he was elected as
village and township treasurer at the regular election held in 1915, then any prop-
erty which came into his hands came there wrongfully and any duties which he
performed as such treasurer were unlawfully performed.

In Conner v. Board of Education, 8 Ohio Dec. Rep. 672, it is held that a per-
son who by virtue of the office of city treasurer has possession of school moneys
and who is compelled to act as such treasurer after his term of office, as city treas-
urer, has expired, because the treasurer elected fails to give bond as required by
the board of education, he is not permitted to draw compensation for his services
as such treasurer. The court said:

“If he was city treasurer during that time the law denies compensa-
tion; if he was not, his holding the school funds was an unlawful act.”

So that T advise you that the township and village treasurer cannot receive
compensation for the duties performed as school treasurer since the establishment
of “the depository provided for in General Code section 7604 and the subsequent
sections thereto related.

Very truly yours,
JoserE MCGHEE,
© Attorney-General.

84.

CONTIGUOUS TERRITORY—TERRITORY WHICH SIMPLY TOUCHES
AT THE EXTREME CORNERS NOT CONTIGUOUS TERRITORY
WITHIN MEANING OF SECTION 4685 AND 4738 G. C.

Territory which simply touches at the extreme corners as the apex of a triangle
and the corner of a rectangle is not contiguous territory as contemplated m G. C.
4685 and 4738.

Corumsus, OHio, March 7, 1917.

HoN. Franx B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio.

Dear Sir:—In your letter of February 8, 1917, you request my opinion upon
the following state of facts:

“A triangular tract of land containing 80 acres touches in one point the
corner of another square tract of land containing 40 acres. Said tracts of
land lie in Londonderry township rural school district, Guernsey county,
and touch in one point Oxford township rural school districts. Said tracts
of land are owned by one man who is petitioning the county board of edu-
cation of Guernsey county to transfer said land from Londonderry town-
ship rural school district to Oxford township rural school district, under
the provisions of section 4692 G. C. (The enclosed diagram gives the sit-
uation of the land described above.) Under such conditions could annexa-
tion be made by the county board without conflicting with the provisions
of section 4685 G. C., which reads:
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“*The territory included within the boundaries of a city, village or
rural school district shall be contiguous except where an island or islands
form an integral part of the district.’

“The answer to this question will depend upon the definition of con-
tiguity as used in sections 4685 and 4738 G. C. May we have your defini-
tion of the word contiguous as used in the sections noted above?”

The above inquiry and the diagram which accompanies same show that the only
place the land described in said diagram touches is where the apex of the triangle
touches the corner of the rectangle and the question then is, are the tracts thus de-
scribed contiguous?

The whole question resolves itself into a legal definition of the word “con-
tiguous” as applied to territory which is joined for school purposes.

General Code section 4685 provides as follows:

“The territory included within the boundaries of a city, village or rural
school district shall be contiguous except where an island or islands form
an integral part of the district.””

The word “contiguous” is defined in Webster’s dictionary as:
“Any actual or close contact.”

And is defined in the Century dictionary as:
“Meeting or joining at the surface or border.”

Pouvier’s Law dictionary defines the same as:
“In close proximity, in actual close contact.”

It cannot be said of the territory described in your diagram that it is in actual
or close contact or that it joins at the border. The word “contiguous” is consid-
cred in the case of Wild v. People ex rel. Stephens, 81 N. E,, 707, and in a case
in which the facts are very similar to the facts stated in your request. The court
uses the following language:

“Neither two tracts which merely corner on each other, nor two tracts
with a strip fifty feet wide included merely for the purpose of connecting
them, constitute ‘contiguous’ territory, * * * authorizing the incor-
poration into a village of contiguous territory.”

It is held in Griffin v. Dennison Land Company, 119 N. W. 1041, that the word
“contiguous” in the statute defining “tract” as applied to land, when used in the
revenue law, as any contiguous quantity of land in the possession of, owned by, or
recorded as the property of the same claimant, means land which touches on the
sides; and two quarters of the same section, which only touch at the corner, do
not constitute for the purposes of taxation one tract or parcel of land.

It would seem from the above that territory, in order to be contiguous, must
be territory not only that is near to or in the same neighborhood, but territory
which actually touches and joins and is connected as distinguished from territory
which is separated by other territory. The intent of the legislature, it seems to
me, was not that the territory should be separated in any manner by other ter-
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ritory, but that the districts for school purposes should be just what the language
indicates, that is, uniting or joining at the surface or border.

Reasoning, then, from the above, I advise you that territory which simply
touches at the extreme corners, as indicated in your diagram, cannot be said to be
contiguous territory, as contemplated in General Code section 4685.

Very truly yours,
JosepH McGHEE,
Attorney-General.

85.

APPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF
COMMISSIONERS OF DARKE COUNTY, OHIO.

CoLUMBUS, Onro. March 7, 1917.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of Darke county, Ohio, in the sum of $11,164.00, issucd
for the purpose of creating a fund for the payment of the compensation,
damages, costs and expense of the improvement of the Grubbs-Rex and
Love roads, being two honds of $582.00 each, and twenty honds of $500.00
each.”

I have examined the transcript of the proceedings of the county commissioners
and other officers of Darke county relative to the above bond issue, also the hond
and coupon form submitted to me, and [ find the same regular and in con-
formity with the provisions of the General Code.

I am of the opinion that said bonds drawn in accordance with the form
submitted and signed by the proper officers will, upon delivery, constitute valid
and binding obligations of Darke county. Very truly yours,

Josepr McGHEE,
Attorney-General,

86.

ARTICLES OF INCORPORATION—DISAPPROVAL THE LEONARD
COMPANY-—REAL ESTATE, INSURANCE AND SECURITIES BUSI-
NESS CANNOT BE CARRIED ON BY SAME CORPORATION.

A real estate business, an insurance business and a securities business are not
so related that they can be carried on by a single corporation.

CorLumBus, OHrio, March 7, 1917.

Howx. W. D. FuLton, Secretary of State, Columbus, Ohio.

DEear Sir:—I have the honor to acknowledge receipt of your letter of Feb-
ruary 9, 1917, asking opinion, in which you say:

“We are herewith enclosing articles of incorporation of The Leonard
Company, with check for fifty dollars; also correspondence and waivers
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attached to same, and ask that you give us an opinion in regard to the
purpose clause and whether the same should be accepted and filed by this
office.”

The articles of incorporation referred to in your communication disclose a
purpose clause therein which reads as follows:

“Said corporation is formed for the purpose of carrying on, doing and
conducting a general insurance, bonding, real estate, brokerage and invest-
ment business together with the doing of all lawful things in connection
therewith including the soliciting and receiving of applications and
premiums for all kinds of insurance and bonds and a general agency
and brokerage business for itself and for others, in the buying, selling,
negotiating, exchanging, dealing and trading in real estate, personal prop-
erty, stocks, bonds, debentures and securities of all kinds, the negotiating
of loans thereon and the managing and improving of property, renting,
constructing, erecting, equipping and repairing houses and buildings and
making contracts for the same and to promote, finance, develop and other-
wise further the lawful enterprises of others, acting as financial agent
and generally to promote the aforesaid in all lawful ways and the doing of
all things necessary and/or incident thereto.”

Applicable to the consideration of the question made by your communica-
tion sections 8623 and 8625, General Code, provide as follows:

“Sec. 8623. Except for carrying on professional business, a corpora-
tion may be formed for any purpose for which natural persons lawfully
may associate themselves.

“Sec. 8625. Any number of persons, not less than five, a majority of
whom are citizens of this state, desiring to become incorporated, shall
subscribe and acknowledge articles of incorporation, which must con-
tain:

“ox * * * * * *

“3. The purpose for which it is formed.
ok * * B ] = #

The supreme court in the case of State ex rel v. Taylor, 55 O. S, 61, 67, con-
struing the above statutory provisions, held that the use of the word “purpose”
therein instead of the word “purposes” implied a limitation, and that except where
specially authorized by statute a corporation can be organized for one main pur-
pose only.

A diligent perusal of the purpose clause in the articles of incorporation ten-
dered to you fails to disclose any one main purpose to which all the other pur-
poses therein stated relate themselves as incidental powers. On the contrary, con-
sideration of this purpose clause discloses at least three main business purposes,
to one or other of which all the other purposes therein mentioned are related as
incidents, to wit, an insurance business, a securities business and a real estate
business.

Accompanying your communication and the proposed articles of incorporation
I find a letter addressed to you by the attorney for the proposed corporation,
which letter is in part as follows:

“As I'stated to you in_my former letter, we have one charter for
The Leonard Agency Company which authorizes it to do a general insur-
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ance, bonding and real estate business, and we also have a charter for
The Leonard Investment Company which is authorized to sell stocks, bonds
and insurance of all kinds. Both companies are run from the same office
with practically the same overhead expenses and by reason of there
being so many reports to the county, state and federal governments, it
has become somewhat confusing and annoying, and we have concluded
that it was desirable to run the two companies under one charter and
dissolve the other two companies. In view of the objects contained in
the separate charters as we now have them, I could not quite understand
why the articles which I sent a week ago should be refused unless it per-
haps was because of the crude manner in which they were drawn.”

I can well appreciate the advantages of having the lines of business now
conducted by The Leonard Agency Company and The Leonard Investment Com-
pany, respectively, united and conducted by one corporation, but in this connection
it must be observed that whatever lines of business now conducted by one of
these existing corporations above named which are in legal contemplation distinct
from those conducted by the other corporation will not essentially be any the
less separate and distinct by having all of the business of the two existing
corporations united under one charter.

With respect to the question here presented it will be noted that by the pro-
visions of section 8648, General Code, a corporation formed to buy or sell real
estate shall expire by limitation in twenty-five years from the date on which its
articles of incorporation were issued by the secrctary of state. The provisions
of this section in themselves import a distinction between real estate business and
other business purposes which, under appropriate corporate charter, may be
carried on without reference to the twenty-five-year limitation.

The foregoing ‘considerations compel the conclusion that you should not file
the articles of incorporation submitted to you, for the reason, as above indicated,
that the purpose clause thereof discloses a number of main business purposes
which cannot legally be embodied in nor conducted under one corporate charter.

I am returning to you herewith the articles of incorporation, together with
check for fifty dollars and correspondence submitted with your communication of
February 9th. ) Very truly yours,

Josepr McGHEE,
Attorney-General.



ATTORNEY-GENERAL. 199

87.

POLICE PENSION FUND—WHEN COUNCIL HAS ABOLISHED SAME—
NO PERSONS DRAWING PENSIONS AND NO ONE ENTITLED TO
DRAW FROM SAID FUND-—-SURPLUS SHOULD BE TRANSFERRED
TO CREDIT OF SINKING FUND OF MUNICIPALITY.

When the council of a municipality has decided that it is no longer necessary
to maintain a police relief or pension fund and has abolished the positions of
trustees of the police relief fund, and said fund was created by special tax levies
under section 4621 G. C., and there are no persons drauwing pensions out of the
police relief fund or entitled to draw same, any balance or surplus remaining
in the treasury to the credit of said police relief fund should be transferred by
the counci to the credit of the sinking fund of said wmunicipality, as provided in
section 5654 G. C.

Corumsus, Onrio, March 7, 1917.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GeNTLEMEN :—Under date of January 8th you submitted for my opinion the
following request:

“The council of the city of Bellaire, Ohio, three-fourths of all the
members elected thereto concurring, on December 12, 1916, passed ordi-
nance No. 91, providing as follows:

“‘Section 1. That by reason of the provisions of the workmen’s
compensation act, of the state of Ohio, this council deems that it is no
longer necessary to maintain the police relief fund for the city of Bellaire,
and the same together with the trustees of the police relief fund are hereby
abolished from and after January 1, 1917’

“In view of the provisions of said ordinance, we respectfully ask:

“In case the balance of money at present to the credit of the police
relief fund, amounting to $1,500.00, consists of tax levies made under
section 4621 G. C., what disposition shall be made of such balance? Is it
subject to transfer ordinance of council? Does it go to the general fund,
to the sinking fund trustees, or where?”

The following sections of the General Code with reference to the police relief
fund are pertinent to your question:

“Sec. 4616. In any municipal corporation, having a police depart-
ment supported in whole or in part at public expense, the council by ordi-
nance may declare the necessity for the establishment and maintenance of
a police relief fund. Thereupon a board of trustees, who shall be known
as ‘trustees of the police relief fund’ shall be created, which in cities
shall consist of the director of public safety, and in villages of the marshal,
and five other persons, members of such department. But upon petition
of a majority of the members of the police department, such director or
marshal may designate a less number than five to be elected trustees.

“Sec. 4619. The members so elected shall serve for one year, or
until their successors are elected, and the election for such successors
shall be held each year upon the second Monday of the same month in
which the first election is held. Tn case of vacancy by death, resignation,
or otherwise, among the members so elected, the remaining members shall
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choose a successor until the next election. Such board of trustees shall
administer and distribute the police relief fund.

“Sec. 4621. In each municipality availing itself of these provisions,
to maintain the police relief fund, the council thereof each year, in the
manner provided by law for other municipal levies, and in addition to all
other levies authorized by law, may levy a tax of not to exceed three-
tenths of a mill on each dollar upon all the real and personal property
as listed for taxation in the municipality. In the matter of such levy, the
board of trustees of the police relief fund shall be subject to the pro-
visions of law controlling the heads of departments in such municipality,
and shall discharge all the duties required of such heads of departments.

“Sec. 4626. The treasurer of the municipality shall be the custo-
dian of the police relief fund, and shall pay it out upon the proper order
of the trustees thereof. The treasurer shall execute a bond in such sum
and form as is satisfactory to the trustees, conditioned for the faithful
performance of his duties with respect to the fund.

“Sec. 4631. The trustees of the police relief fund shall make a report
to the council of the municipality of the condition of the fund on the first
day of January of each year.”

Section 4616, supra, provides for the establishment of the police relief fund
as a separate fund and for the official agency to have charge of the same. The
term of office, the filling of vacancies and the general duties of the trustees in
charge of same are set forth in section 4619. Section 4621 authorizes the levying
of a special tax to provide moneys for the maintenance of a police relief fund.
The treasurer of the municipality is made the custodian of the fund and author-
ized to pay same out upon the proper order of said trustees under the provisions
of section 4626. The duty is placed on such trustees by section 463! to make
an annual report to council of the condition of said fund.

It is apparent from the provisions of the above sections that the trustees of
the police relief fund or pension fund are charged with the performance of public
duties, and are in effect agents of the municipality in supervising and distributing
said fund.

The trustees of the police relief fund came into existence through the passage
of an ordinance by the council of the municipality creating said positions, and
their official powers and duties would cease upon the repeal of said ordinance.
As to this, the law is clear as is apparent from the following syllabus in State
ex rel. v.»Jennings et al, 57 O. S. 415:

“An office created by an ordinance is abolished by the repeal of the
ordinance and the incumbent thereby ceases to be an officer.”

The decision in this case is merely an illustration of the general principle that
the power to enact an ordinance includes also the power to repeal it.

Where the council of a municipality has authority to create an office or a
position by ordinance the right to repeal said ordinance and thereby abolish the
office and position is unquestioned, unless some express duty of creating and
maintaining same is placed on council by the legislature or its power in that
respect is specifically limited. An examination of the General Code does not
reveal any such limitation or duty in the particular case.

The question then presents itself as to whether or not any vested rights have
been acquired in the pension fund. In order that this matter may be determingd,
it is necessary first to have in mind the general principles of law applicable to
pensions. They are well stated as follows:
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“Pension is not a vested right. A pension is a matter of bounty
which may be given or withheld at the pleasure of the sovereign power,
and is not a matter of contract or vested right.”

Eddy v. Morgan, 216 1Ill, 437, 75 N. E. 174.

“That a law providing pensions for officers and their dependents may
be repealed or altered any time before the happening of the contingency
upon which the right to the pension rests is not and cannot be denied.”

Cohorn v. Henderson (Cal.) 124 Pac. 1037.

It may be well at this time to state, since the facts are not given in your
request, that the conclusion reached later in this opinion is based upon the as-
sumption that there were not any persons drawing pensions out of the police
relief fund, or entitled to draw same, at the time the repealing ordinance went into
effect, and hence I have not considered the matter of any vested right in a par-
ticular pension fund after the contingency, upon the happening of which said
pension is based, has occurred. ’

As has been stated heretofore, the trustees of the police relief fund were vested
with public powers and charged with public duties. The fund they were authorized
to administer was created by the levy and collection of a special tax and was
placed in the custody of the treasurer of the municipality, subject to distribution
upon the proper order of the trustees thercof. Hence, when their official existence
was at an end through the repeal of the ordinance by which their offices were
created, and the purpose for which the special tax was levied ceased to exist for
the reason that other means had been provided for taking care of such contin-
gencies, any balance or surplus of the proceeds derived from such special tax
should be transferred by the council to the credit of the sinking fund of said city
as provided in section 5654, General Code, as amended 103 O. L. 521, which reads
as follows:

“Sec. 5654. The proceeds of a special tax, loan or bond issue shall not
be used for any other purpose than that for which the same was levied,
issued or made, except as herein provided. When there is in the treasury
of any city, village, county, township or school district a surplus of the
proceeds of a special tax or of the proceeds of a loan or bond issue which
cannot be used, or which is not needed for the purpose for which the tax
was levied, or the loan made, or the bonds issued, all of such surplus
shall be transferred immediately by the officer, board or council having
charge of such surplus, to the sinking fund of such city, village, county,
township or school district, and thereafter shall be subject to the uses of
such sinking fund.” S
Very truly yours,

JosepH MCGHEE,
Attorney-General.
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BONDS—SALE UNDER SECTION 6929 G. C. SHOULD BE ADVERTISED
IN ACCORDANCE WITH SAID SECTION—SECTION 2294 G. C. DOES
NOT APPLY.

Bonds issued under section 6929 General Code should be advertised for sale
in accordance with the provisions of said section. The provisions of section 2294
General Code do not apply to such bonds.

Corumsus, OHio, March 7, 1917.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN :—I have. the honor to acknowledge receipt of your favor of
February 13, 1917, asking opinion, in which you say:

“In view of the laws relative to the publication of bond sales as
contained in section 2294 G. C, passed May 27, 1915, approved June 3,
1915, and filed in the office of the seretary of state on June 4, 1915, together
with the provisions of section 6929 G. C. passed May 17, 1915, approved
June 2, 1915. ,

“QUESTION :

“Which section should govern the procedure in publication of adver-
tisement of bond sale .by the county commissioners under authorlty of
section 6929 G. C.?”

Sections 2294 and 6929 General Code, referred to in your communication, read
as follows:

“All bonds issued by boards of county commissioners, boards of edu-
cation, township trustees, or commissioners of free turnpikes, shall be
sold to the highest bidder after being advertised once a week for three
consecutive weeks and on the same day of the week, in a newspaper
having general circulation in the county where the bonds are issued, and,
if the amount of bonds to be sold exceeds twenty thousand dollars, like
publications shall be made in an additional newspaper having general cir-
culation in the state. The advertisement shall state the total amount and
denomination of bonds to be sold, how long they are to run, the rate of
interest to be paid thereon, whether annually or semi-annually, the law or
section of law authorizing the issue, the day, hour and place in the county
where they are to be sold.

“Gec. 6929. The county commissioners in antlctpatxon of the co]]ec-
tion of such taxes and assessments may, whenever in their judgment it is
deemed necessary, sell the bonds of said county in the aggregate amount
necessary to pay the estimated cost and expenses of such improvement.
Such bonds shall state for what purpose they are issued and shall bear
interest at a rate not to exceed five per cent. per annum, payable semi-
annually and in such amounts and to mature at such times as the com-
missioners shall determine, subject to the provision however that said
bonds shall mature in not more than ten years prior to the issuance of such
bonds, the county commissioners shall provide for levying and collect-
ing annually a tax upon all the taxable property of the county to provide a
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sum sufficient to pay the interest on such bonds and to create a sinking
fund for their retirement at maturity. The sale of such bonds shall be
advertised once not later than two weeks prior to the date fixed for such
sale in a newspaper published and of general circulation within such
county, if there be any such paper published in said county, but if there
be no such paper published in said county then in a newspaper having
general circulation in said county. Such bonds shall be sold to the highest
responsible bidder for not less than par and accrued interest. The county
commissioners may reject any or all bids. The proceeds of such bonds
shall be used exclusively for the payment of the costs and expenses of the
improvement for which they are issued.”

It is plain from a reading of these sections that the respetive provisions are in
conflict with respect to the time and manner in which bonds therein referred to
are to be advertised for sale, and if there were likewise a conflict in the operation
of these respective provisions a question of some perplexity would be presented
as to which of these sections is the later, and, therefore, effective statute. I do
not find it necessary to determine this particular question, although as both of
these statutes went into effect as laws ninety days from and after the time they
were respectively filed in the office of the secretary of state, the case of
Ohio v. Lathrop, 93 O. S. 79, seems to me authority for the conclusion that
section 6929 General Code is the later statute. However this may be, it will
be noted that section 2294 General Code is a statute of general import providing
in general terms as to the manner in which all bonds issued by the board of
county commissioners and the other authorities therein mentioned shall be adver-
tised for sale. Section 6929 General Code on the contrary, as enacted, is a part
of chapter 6 of the Cass road law, which chapter covers the matter of road con-
struction and improvement by the county commissioners, and section 6929 Gen-
eral Code makes provision for the issue by county commissioners of bonds in
anticipation of taxes and assessments to cover the cost of the road improvements
constructed by the county commissioners under this chapter; while the provisions
of said section with reference to the time and manner in which said bonds are
to be advertised for sale have reference only to the particular bonds provided
for in said section:

It is an accepted rule of statutory construction that:

“If there are two acts, or two provisions of the same act, of which
one is special and particular, and clearly includes the matter in controversy,
whilst the other is general and would, if standing alone, include it also,
and if reading the general provisions side by side with the particular one
the  inclusion of that matter in the former would produce a conflict be-
tween it and the special provision, it must be taken that the latter was de-
signed as an exception to the general provision.”

(Endlich on the Interpretation of Statutes, section 216, cited in Doll
v. Barr, 58 O. S. 113, 120.)

“It is a settled rule of construction, that special statutory provisions
for particular cases operate as exceptions to the general provision which
might otherwise include the particular cases, and such cases are gov-
erned by special provisions.”

(Gas Company v. Tiffin, 59 O. S. 420, 441.)

Otherwise stated, the rule of statutory construction under consideration is
that where the general provisions of a statute conflict with more specific pro-
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. visions of another, or are incompatible with its provisions, the latter is to be
read as an exception to the former.

Cincinnati v. Holmes, 56 O. S. 104, 114;

State ex rel. v. McGregor, 44 O. S. 628, 631;

State ex rel. v. Perryshurg, 14 O. S. 472;

State v. Newton, 26 O. S. 206;

Commissioners v. Board of Public Works, 39 O. S. 632.

The application of the rules of statutory construction before noted clearly
compels the conclusion that bonds issued by county commissioners under section
6929, General Code, are to be advertised for sale for the time and in the manner
therein provided, and that the provisions of section 2294 General Code have no
application to such bonds.

My conclusion in this matter accords with that of my predecessor, Mr.
Turner, on the same question expressed by him in opinion 1575, addressed to
your department on May 15, 1916. Very truly yours,

JosepH MCGHEE,
Attorney-General.

89.

CONDEMNATION PROCEEDINGS—BY MUNICIPALITY—JURY FEES
PAID AS IN CIVIL ACTIONS--NOT TAXED AS COSTS IN CASE—
BY PRIVATE CORPORATION TAXED AS COSTS IN CASE.

In an appropriation case by a municipal corporation the fees of the jury are
to be paid as in civil actions and not taxved in the costs of the case, as is done
tn such appropriations by privaie corporations.

CorLumsus, OHio, March 7, 1917.

Hon. O. E. LytLg, Probate Judge, Akron, Ohio.

Dzrar Sir:—Under date of March 3, 1917, vou addressed the following inquiry
to this office:

“What is your construction of the statute as to jury fees in appro-
priation cases by municipalities?

“In the case of Detroit Southern Railroad v. Commissioners of Law-
rence, et al. (71 O. S. 454), the opinion of the court would be construed
that jury fees are paid differently in such cases than they are in appro-
priation by private corporations. Should jury fees be taxed as part of the
costs or paid out of the county fund at the time of the trial?”

The proceeding by a municipal corporation to appropriate property is en-
tirely different from that by a private corporation. The former is under part I,
title 12, division 3, chapter 1, of the General Code, while the latter is under
chapter 5, title 3, part 3.

In case of a private corporation it is what is known as a special proceeding.
In the case of a municipal corporation it proceeds under the law governing
municipal corporations, and section 368! G. C. provides as to the beginning  of
the proceeding:
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“& % % the solicitor shall make application to the court of common
pleas, or to a judge in vacation, to the probate court, or to the insolvency

court, in the county in which the land sought to be taken is located
% % %»

Section 3683 G. C. provides that:

“% % % the jury shall be drawn and the trial proceed as in other

civil actions.”

So that you have here two entirely separate and distinct provisions, one by civil
action, the other in a special proceeding.

Section 3693 G. C. provides:

“The costs of the inquiry and assessment shall be paid by the corpora-
tion, and all other costs taxed as the court directs. * * *

So that you have here an ordinary civil action with a provision for payment of
costs, in which case, of course, it does not include jury fees. Such fees are paid
out of the county fund under the provisions of section 3008 G. C. '

This then explains the discussion in the opinion of Spear J. in the case cited
from 71 O. S,, which discussion is on pages 458 and 459, referring to the difference
between municipal and private corporations.

In a case of condemnation by a municipal corporation the jury is the same
as the ordinary jury in a civil action and paid in the same way.
Very truly yours,

JosepH MCcGHEE,
Attorney-General.

90.

APPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF
THE BOARD OF EDUCATION OF NORTON TOWNSHIP RURAL
SCHOOL DISTRICT.

CoLumsus, Onro, March 8, 1917.

Industrial Commission of Olio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of Norton township rural schoo! district, Summit county,
Ohio, in the sum of $20,000.00, issued for the purpose of purchasing a
site and erecting an elementary school building thereon, being twenty
bonds in the sum of one thousand dollars each.”

I have examined the transcript of proceedings of the board of education
and other officers of Norton township rural school district in connection with the
above bond issue, also the bond and coupon form attached thereto, and I find the
same regular and in conformity with the provisions of the General Code.

I am of the opinion that the bonds drawn in accordance with the form sub-
mitted and executed by the proper officers will, upon delivery, constitute valid
and binding obligations of said school district.

The bond and coupon form have been returned directly to the president of
the said board of education. © Very truly yours,

: Josepr MCcGHEE,
Attorney-General,
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91.

COMMITTEE—CREATED BY JOINT RESOLUTION—TO REPORT TO
GOVERNOR AFTER ADJOURNMENT SINE DIE—-NOT A LEGISLA-
TIVE COMMITTEE—GENERAL ASSEMBLY MAY NOT AUTHORIZE
PAYMENT OF EXPENSES OF SUCH COMMITTEE BY JOINT RESO-
LUTION FROM APPROPRIATION FOR EXPENSES OF LEGISLA-
TIVE COMMITTEES. ’

The general assembly may not by joint resolution authorize the payment of
the expenses of a body, which is not a legislative commitlee, from the appropria-
tion for the expenses of legislative committees.

A commitiee created under authority of a joint resolution to revise and codify
a part of the laws of the state and to report to the governor, after the adjourn-
ment sine die, with authority to do work and incur cxpenses after such adjourn-
ment, is not a legislative commitiee.

Corumsus, OHlo, March 8, 1917.

Hown. JouN H. CHESTER, Member House of Representatives, Columbus, Ohio.

Dear Sir:—I have your letter of March 5, 1917, in which you ask me to
examine house joint resolution No. 5, as amended by the senate and at present
pending in the house, on the question of concurrence in said amendments; and
to advise you (1) as to whether or not it would be lawful to pay the expenses
of the committee provided for by the joint resolution from the fund for the ex-
pense of legislative committees; and (2) as to whether or not the auditor of state
might lawfully withhold his warrant therefor.

The joint resolution provides for the appointment of a committee to revise,
consolidate and recommend changes in the ditch laws of the state. After stating
the need of such revision and codification, the measure, which, as stated, is styled
a “joint resolution” recites: “Be it enacted by the general assembly of the state
of Ohio.” This form of words is not-appropriate to a joint resolution, and if
it stood alone great'doubt would exist in my mind whether or not, though
styled a joint resolution, ithis measure would not have to stand or fall as a bill,
and if it should not be passed by both houses in the manner required by the
constitution for the passage of bills, and receive the approval of the governor,
or be presented to him for that purpose, it would not be effectual for any purpose;
however, not only the title of the measure, but the introductions of the subsequent
paragraphs or clauses thereof show it to be intended as a joint resolution and
that the enacting language, above quoted, was an inadvertence. Therefore, 1 shall
consider the measure as a joint resolution only.

The resolution goes on to authorize the governor to appoint a committee to
consist of members of the house and senate, to be selected bv him, whose duty
it shall be to revise and consolidate the laws mentioned in the title, to complete
their work not later than September 1, 1917, to serve without compensation and
to file their report with the governor not later than January, 1918, the report to
be transmitted by the governor to the next session of the general assembly, with
such recommendations as he may desire to make. The resolution provides that a
thousand copies of the report shall be printed by the supervisor of public printing
and shall be transferred to the general assembly with the original report; that the
committee may employ stenographers, clerks, expert advice and assistance; and
that the necessary expense of its members, together with the compensation of
employes or expert assistants, and the incidental expenses incurred by the com-

‘3
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mittee, shall be paid upon detailed statements of such expense, duly certified by
such committee by warrant of the auditor of state, as other such expenses are
paid, from the fund for the expense of legislative committees.

As above pointed out, this joint resolution is not a law. It cannot, therefore,
have such force and effect as to control the action of the executive branch of
the government. WWhile the general assembly, by joint resolution, may take any
action that it is competent for the general assembly to take, in so far as it rep-
resents the state, without the concurrence of executive officers, it cannot affect
the duties of the latter save by passing a law. This distinction creates a difference
between the effect of this measure and that of the somewhat similar language
respecting the payment of expenses from the fund for the expense of legislative
committees, which is found, for example, in the appropriation bills which have, for
the past several years, provided that the expenses of the “auditing committee”
and ‘“controlling boards” shall be paid from this source. All such provisions are
laws and are binding upon the auditor of state, as such. Moreover, of their own
force and effect they qualify and define the meaning of the appropriation to which
they refer.

On the other hand, it is perfectly competent for the general assembly, by a
resolution, to control the expenditure of one of its own appropriations for the
expense of legislative committees, within the natural purview of such appropria-
tion, as fixed by law. That is to say, the general assembly may create a special
investigating committee, or a special committee, to frame legislation such as the
one contemplated by the joint resolution, authorize it to employ assistants, and
direct that its expenses be paid out of the appropriation for the expenses of such
committees ; but in order to be subject to the influence of this principle, the com-
mittee, the expenses of which are so authorized to be paid, must be a legislative
committee.

In short, the General Assembly, by laz, may direct that expenses not naturally
within the purview of expenses of a legislative committee, be paid from an appro-
priation for the latter purpose, though such appropriation would otherwise not
naturally apply to such expenses; but when the general assembly acts by joint
resolution, it cannot thereby enlarge the natural scopz of an appropriation for the
expenses of legislative committees.

This brings us to the consideration of whether or not the codifying committee,
provided for by the joint resolution, is a legislative committee. T think a negative
answer must be given to this question for two reasons:

The governor is directed to appoint the committee. While its appointment is
provided for by the resolution of the assembly, it is not made in the way in which
the appointments of legislative committees ordinarily are made. It is true that
the purpose for which the committee is to he appointed is essentially legislative,
and for that reason, perhaps, little weight is to be given to the point just men-
tioned. In the second place, however, it is apparent that this committee will not,
in any sense, be a committee of the present general assembly for the reason that
it will, in all likelihood, and in point of fact, to a certainty, discharge its functions
after the adjournment of the present general assembly sine die. While I cannot
now, as a matter of law, advise that the general assembly will adjourn sine die
before the first day of September, 1917, yet I cannot shut my eyes to the fact that
such adjournment is almost morally certain.

In the case of State ex rel. v. Gayman, 11 C. C. (n. 5.) 257, it was held that
a legislative committee, as such, has no authority or legal existence after the
adjournment of the general assembly sine die. The effect of this decision, which
was affirmed without report by the supreme court, was not altered, in my opinion,
by the amendment in 1912 of article 11, section 8, of the Constitution. This
section, as amended, so enlarges the powers of each howuse of the general assembly



208 OPINIONS

as to authorize such house “to obtain, through committees, or otherwise, informa-
tion affecting legislative action under consideration or in contemplation * * *7
It was adopted to overthrow the restrictive rule as to the separate power of the
respective houses, laid down in State ex rel. v. Gulbert, 75 O. S. 1, but it does
not in any way affect the rule of the Gayman case.

It follows that inasmuch as the joint resolution clearly contemplates the
doing of work by this committee, after the adjournment of the general assembly
sine die, it must be held either that the committee contemplated by the legislature
is not a “legislative committee” or, if it is to be regarded as a legislative com-
mittee, the object contemplated by the joint resolution cannot be achieved because
beyond the power of the general assembly.

For the foregoing reasons, then, I am of the opinion that it will not be lawful
to pay the expenses of the proposed committee from the fund for the expenses
of the legislative committees and that the auditor of state might lawfully with-
hold his warrant therefor. It would be otherwise if the measure were a bill
instead of a joint resolution; for in that event, as above pointed out, the authori-
zation of the payment of expenses from this fund would rest upon.the same
foundation as the payment of expenses of the controlling board and special
auditing committees from the same source, which is at least sanctioned by long
usage.

Yours very truly,
JosepH McGHEE,
Attorney-General.

92.

APPROVAL—FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN
HARRISON AND HOCKING COUNTIES.

CorumBus, Onio, March 9, 1917.

Hon. CrLinton CoweN, State Highway Commissioner, Columbus, Ohio.

DearR Sir:—Your communication of March 5, 1917, was duly received, in
which you transmitted to me for approval the following final resolutions:

Harrison county—Sec. ‘J’ Bridgeport-Cadiz road. Pet. No. 2456,
I. C. H. No. 100.

Hocking county—Sec. ‘E’ Lancaster-Logan road. Pet. No. 2496, 1.
C. H. No. 360,

the one for Harrison county being simply an original; the one for Hocking
county being original together with a duplicate copy.
I have carefully examined these two final resolutions and find them correct in
form and legality, and am therefore returning same to you with my endorsement.
Very truly yours,
Josepr McGHEE,
Attorney-General.
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PROBATION OFFICER—CHIELF AND FIRST ASSISTANT—ARE ASSIST-
ANTS OF JUVENILE COURT—MAY BE APPOINTED AS SUCH, AS IN
UNCLASSIFIED SERVICE.

IWhether the chief probation officer and first assistaitt probation officer of ju-
venile courts arc in the clussified or unclassified service of the state, is a question of
mixved law and fact to be submitted, in the first instance, to the civil service com-
mission.

Such officers are assistants of such courts and may be appointed as such, under
favor of subsection 8 of the civil service law, as in the unclassified service.

Corumeus, OHio, March 8, 1917,

Hon~. BEN. A. BickLey, Prosecuting Attorney, Hamilton, Ohio.

Dear Sir:—Under date of February 15, 1917, you addressed the following in-
quiry to this office:

) “l am writing you at the request of the probate judge who took office
on February 9, 1917, and who desires that I submit the following ques-
tions for your consideration and opinion:

“The probate judge has been selected to act as judge of the juvenile
court; the former judge of this court on August 13, 1914, named a chief
probation officer, and thereafter named a chief assistant probation officer.
The incoming judge desires to discharge said probation officer and the chief
assistant probation officer and name other officials for said positions.

“He desires to know if he has such right under section 1662 of the
General Code or whether said officials come under the civil service. as pro-
vided in section 496-8 of the General Code.

“Your early consideration of this case will be appreciated by the party
who has requested this opinion.”

There is no section 496-8 of the General Code. Your inquiry must intend to
refer to section 486-8, either subsection 8 or 9.

Subsection 8 and 9 provide as follows:

“Section 486-8.

“8. Three secretaries, assistants or clerks, and one personal stenog-
rapher for each of the elective state officers; and two secretaries, assistant
or clerks and one personal stenographer for other elective officers and each
of the principal appointive executive officers, boards or commissions, except
civil service commissions, authorized by law to appoint such secretary, as-
sistant or clerk and stenographer,

“9, The deputies of elective or principal executive officers authorized
by law to act for and in the place of their principals and holding a fiduciary
relation to such principals.”

A probation officer would not come under the description of the latter of these
two provisions, as he, or she, is not a deputy and holds no fiduciary relation. It
cannot be said as a matter of law that their merit or fitness cannot be determined
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by an examination, and, therefore, these officers would generally come under the
provisions of the civil service law. This, however, does not hold if they be selected
under said subsection 8, which provides some of the exceptions to the classified
service.

It is admitted under said section that county officers are such “other elective
officers,” as may select two secretaries, assistants or clerks and one personal sten-
ographer. In this statement the state civil service commission coincides.

A probation officer is not a secretary or a clerk, or a stenographer, but such
officer is provided for in section 1662 G. C., the pertinent part of which is as follows:

“The judge * * * may appoint one or more discreet persons * *
to serve as probation officers, during the pleasure of the judge. One of
such officers shall be known as chief probation officer and there may be
first, second and third assistants. * * The judge may appoint other pro-

% %Y

bation officers, with or without compensation. * *
The duties of the probation officer are provided in section 1663 G. C. as follows:

“When a complaint is made or filed against a minor, the probation
officer shall inquire into and make examination and investigation into the
facts and circumstances surrounding the alleged delinquency, neglect or de-
pendency, the parentage and surroundings of such minor, his exact age,
habits, school record, and every fact that will tend to throw light upon his
life and character. He shall be present in court to represent the interests
of the child when the case is heard, furnish to the judge such information
and assistance as he may require, and take charge of any child bhefore and
after the trial as the judge may direct. * * *”

This designation of duties seems clearly to constitute the officer performing
them an assistant of the court. True, he is not called such, the word “assistant”
being used only with reference to the subofficers who arc designated as assistants
to the probation officer himself. However, the things that the probation officer is
authorized and required to do are so directly in line with that which is within the
jurisdiction and power and duty of the court, that such officer is, in the general and
ordinary acceptation of the word, an assistant of the court, as he performs such
duties as inquiring into and making examination and investigation of facts, etc.,
furnishing the judge information and assistance, taking charge of the child as the
judge may direct, etc. .

You, are, therefore, advised that the probation officer and his first assistant,
who undoubtedly takes the place of the probation officer himself in his ahbsence, and
performs the same or similar duties, may be selected by the court as assistants, as
authorized by said subsection 8, whom he may select or appoint without taking
their names from the eligible list furnished by the civil service commission.

Very truly yours,
Josere McGHEE,
Attorney-General.
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COUNTY BOARD OF EDUCATION—MAY REDISTRICT DURING YEAR
TO TAKE EFFECT THE FIRST OF THE FOLLOWING SEPTEMBER—
DISTRICT SUPERINTENDEXT HAS NO VESTED RIGHT IN CON-
TRACT FOR MORE THAN ONE YEAR—DOES NOT HOLD OVER
WHEN DISTRICT 1S DIVIDED.

The county board of education has the authorily lo divide the counly school
district into supervision districts during any year, the same to take effect on the
first day of the following September, and the district superintendent has no such
vested right in a contract for more than one year which will prevent such redis-
tricting or which will compel a continuation of such contract.

CorLumsus, OHio, March 9, 1917.

Ho~. CHARLES H. Joxes, Prosecuting Attorney, Jackson, Ohio.
Dear Sir:—In vour communication you ask my opinion upon the following
facts:

“Has a county board of education the power, legally, after dividing a
county school district into three supervision districts, and district superin-
tendents have been duly elected therefor, to redistrict the county school
district into a less number of supervision districts, to take effect before
the expiration of the term for which said district superintendents were
elected?

“If the county board has such power, what will be the status of the dis-
trict superintendents upon such redistricting ?”

The section of the General Code which provides for the county school district
being divided into supervision districts is section 4738 and was amended in 106
0. L. 396 as follows:

“The county board of education shall divide the county school district,
any year, to take effect the first day of the following September, into super-
vision districts, each to contain one or more village or rural school dis-
tricts. The territory of such supervision districts shall be contiguous and
compact. In the formation of the supervision districts consideration shall
be given to the number of teachers employed, the amount of consolidation
and centralization, the condition of the roads and general topography. The
territory in the different districts shall be as nearly equal as practicable and
the number of teachers employed in any one supervision district shall not
be less than thirty. The county board of education shall, upon application
of three-fourths of the presidents of the village and rural district boards
of the county, redistrict the county into supervision districts. The county
board of education may at their discretion require the county superin-
tendent to personally supervise not to exceed forty teachers of the village
or rural schools of the county. This shall supersede the necessity of the
district supervision of these schools.”

The language of the above section, especially that part which reads “the county
hoard of education shall divide” and that part which provides that the “number
of teachers employed in any supervisien district shall not be less than thirty,” I am
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convinced is mandatory. If, at the time of the enactment of said section, there
was any county school district that was not divided into supervision districts, the
county board of education was compelled to divide the same as provided by said
section, as amended, and if the county school district had theretofore been divided
into supervision districts, but under the section as originally enacted, which pro-
vided that the number of teachers employed in any one district should be not less
than twenty, then I am convinced, under the amendment aforesaid, that it is the
duty of the county board to divide the same into supervision districts having not
less than thirty teachers in each district and it is also provided that the redistricting
shall take effect on the first day of September following the designation of such
supervision districts. The redistricting may be performed by the county board of
education any vear and upon application of three-fourths of the presidents of the
village and rural district boards of the county the county board of education must
redistrict the county into supervision districts; but I am convinced that the super-
vision districts formed by the county board of education, upon its own motion or
upon the application of three-fourths of the presidents of the village and rural
boards of the county, would become effective from and after the first day of the
following September.

Answering your first question, then, I am of the opinion that the county board
of education has the power to divide the county school district into supervision
districts after it has once been divided and under the conditions above mentioned
it is their duty to do so.

Coming now to your second questton as to what will be the status of the dis-
trict superintendent upon such redistricting, General Code section 4739 provides
that each supervision district shall be under the direction of a district superin-
tendent, but it should be noticed here that under the provisions of section 4738
G. C. the county superintendent may be compelled by the county board of educa-
tion to personally supervise not to exceed forty teachers and this shall supercede
the necessity of district supervision of those schools. That is to say, if territory
was so located that proper supervision districts could not be formed or if, after
dividing the county into districts which in the judgment of the county board of
education are proper districts, there was still some territory which was left not
connected with any supervision district, it is within the power of the county board
to direct the county superintendent to so supervise such territory, but where super-
vision districts have been formed, each district, as above mentioned, shall be super-
vised by a district superintendent. The term of the district superintendent, under
the provisions of section 4741 G. C., shall be not longer than one year at the time
such district superintendent is first elected. If, however, such district superintendent
be re-elected in the same district, he may be so re-elected for a term not to ex-
ceed three years and under the provision of section 4743 G. C. the compensation of
the district superintendent shall be fixed at the same time that the appointment
is made. So that the term of the district superintendent being for at least one
year, and the time designated for the division of the county school district into
supervision districts being fixed at a particular time in the year, it is fair to pre-
sume, I think, that the legislature intended such districts and such supervision to
extend over each school year without change, and that being true the contracts
with your superintendents who were elected for the first year in any supervision
district would not be affected by any change of the district lines during said year.
But, suppose the district superintendents had been re-elected in the same super-
vision district and for a term of more than one year, but not to exceed three years,
and suppose the district lines were changed during any one year, to take effect
the first of the following September, and during the term not yet completed of a
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district superintendent, the question then is, how would such redistricting affect
the position of the district superintendent?

In the first place, the redistricting is in the nature of legislative enactment by
the county board of education and the contracts entered into between the super-
vision district boards of education and the superintendent are contracts of em-
ployment which gives the district superintendents a vested right in the contract,
which right cannot be impaired by legislation unless the principle set forth herein
after applies, but before I go into that matter let me suggest that where, after the
passage of legislation which would have a tendency to abolish his office, a super-
intendent of schools accepts another position under the school authorities, which
position is created by law, he thereby voluntarily relinquishes his former position
and the emoluments thereof and cannot recover for his salary under the original
contract, but only under the contract entered into for the new position. That is to
say, if a new district were formed and the old superintendent accepts the district
superintendency of the new district, he cannot recover his salary under the con-
tract covering the old district but only under the contract covering the new dis-
trict, and an acceptance under the new relinguishes his rights under the old.

But, suppose now in the redistricting that the number of districts were re-
duced and some one or more district superintendents were left without employ-
ment, just what then would be their rights. This last above condition could only
attach in case the district superintendent had been re-elected in the same district
and for a term exceeding one vear and not more than three. At the time that the
district superintendent entered into such contract of more than one and not more
than three years, he did so with the knowledge that a board of education, other
than the boards of education with which he contracted, might in any year, redis-
trict the county into supervision districts and thus change supervision district lines.
The question is, can such change, when actually made, affect the term for which he
was elected by the local boards, or, in other words, can the local boards, by electing
district superintendents, defeat that provision of law giving three-fourths of the
presidents of the village and rural districts of the county the right to apply to have
the county redistricted or defeat the right of the county board to redistrict the same
in any one year. I think not. I believe the principle laid down by my predecessor,
Hon. Timothy S. Hogan, in the Attorney-General’s Reports of 1911-1912, page
519, will apply here. In that case a township treasurer, who by law was also made
the treasurer of the school funds, was elected for a term certain and qualified as
such treasurer. During his term the school board established a depository, as pro-
vided by law, and the treasurer insisted that the board was without authority to
dispense with the treasurer during his term. It was there held, however, that “when
the township treasurer was elected, he was or should have been aware that his
duties of treasurer of the school fund were of indefinite duration and that his
services could be dispensed with at any time by a majority vote of the board of
education upon a depository for the school moneys being provided for,” and I be-
lieve in this case that when the contracts entered into with the district superin-
tendents were made, said superintendents knew, or should have known, that the dis-
trict lines of such supervision districts are liable to be changed in any one year, and
when such changes occur, if their term was thereby affected, they cannot complain.
So that, answering your second question, I advise you that the district superin-
tendents would stand in the new districts as though no contract for more than one
vear had been entered into.

To recapitulate, then;, I am of the opinion that the county board of :education
has power to divide the county school districts into supervision districts in any
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year, but the same must take effect on the first day of September in each year and
that the district superintendents of such districts have no such vested right in a
contract for more than one year that would defeat such redistricting legislation, or,
in other words, that they cannot hold over. Very truly yours,
Josepa McGHEE,
Attorney-General.

95.

APPROVAL—CONTRACT AND BOND FOR ERECTION OF LIVE STOCK
EXHIBIT BUILDING AT OHIO STATE FAIR GOUNDS.

Corumsus, OHI0, March 9, 1917.

Ohio Board of Administration, Columbus, Ohio.

GENTLEMEN :—] have carefully examined the contract entered iunto between
your board and John W. Heckart, an individual, of Columbus, Ohio, on the 6th day
of March, 1917, for the construction and completion of the live stock exhibit build-
ing at the Ohio state fair grounds, Columbus, Ohio, including alternate No. 5 set
out in the specifications, and the bond to secure the same, and finding both to be in
compliance with law have this day approved the said contract and filed the same
together with the bond in the office of the auditor of state.

I am herewith handing you a copy of said contract together with the letters
received by Mr. Heckart from the Toledo Bridge & Crane Co., the M. J. Bergin
Lumber Co. and The Ironclay Brick Company, which you submitted to me for my
inspection, and have also this day forwarded a copy of the contract to Mr. Heckart.

Very truly yours,
Josepr MCGHEE,
Attorney-General.

9.

TOWNSHIP TRUSTEES—MAY EMPLOY ATTORNEY OTHER THAN
PROSECUTING ATTORNEY—ORDER MUST BE ENTERED ON
THEIR JOURNAL—OTHERWISE CONTRACT VOID.

An injunction suit was brought by a party assessed upon a ditch tmprovement,
attacking the jurisdiction of township ditch supervisor to clean out a ditch. The
prosecuting attorney declined to act for said ditch supervisor. The township trus-
tees authorized him to employ other counsel, but neglected to place this order fixring
the compensation upon their record. HELD: That the trustees are not compelled
to pay the attorney for his services.

CorLumsus, OgI10, March 10, 1917.

HoN. Georce F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio.
Dear Sir:—1 have your letter of January 17, 1917, as follows:

“I should be pleased to have an opinion upon the following facts as to
the right of township trustees to employ counsel for a township officer who
has been sued in his official capacity, the prosecuting attorney declining to
act. .
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“An injunction suit is brought by a party assessed upon a ditch improve-
ment attacking the jurisdiction of township ditch supervisor to clean out
a ditch. The prosecuting attorney, having only a few weeks to serve, de-
clines to act for said ditch supervisor. The township trustees authorize
him to employ other counsel and fix the fees but neglect to place the order
on their record. Counsel is employed and wins in three courts. Are the
trustees compelled to pay the attorney?

“The only authority I have been able to find is in Opinions of the At-
torney-General, Vol. 4, page 216, and Vol. 3, page 814.

“If it is absolutely necessary that the order to employ other counsel
and fix the compensation should be placed upon the journal, can the rec-
ords be amended to speak the truth, if the order was actually made, by
placing such order on at this time? Only two of the trustees then serving
are now acting.”

Section 2917 of the General Code provides:

“He (the prosecuting attorney) shall be the legal adviser for all town-
ship officers, and no such officer may employ other counsel or attorney ex-
cept on the order of the township trustees duly entered upon their journal,
in which the compensation to be paid for such legal services shall be fixed.
Such compensation shall be paid from the township fund.”

It will be noted from the above section that the law does not say “except on
the order of the township trustees, which shall be duly entered, etc.” If it did it
might possibly be claimmed that that part of the section relating to the recording
of the order was merely directory. The statute, however, says that legal counsel
may be employed only on the “order duly entered.” The words “duly entered upon
the journal” are descriptive of the order, so that the order contemplated by section
2917 G. C. is one “duly entered upon the journal,” which is very similar to those
provisions of law making it necessary to contract on written orders.

McQuillin on Municipal Corporations, volume 3, section 1181, page 2619, says:

“Where a contract of a municipality is not entered into in the manner
and form prescribed by statute or charter, the corporation is often sought
to he held liable where the other contracting party has wholly or in part
performed his side of the contract and the municipality has accepted the
benefits thereof without objection. The grounds for recovery relied on are
either ratification, estoppel, or implied contract, and inasmuch as the three
are often confused, the law applying where acceptance of benefits is urged
as constituting the ratification, creating the estoppel, or authorizing a re-
covery on an implied contract, is practically the same without regard to
whether the court refers to it as one or the other. The question has arisen
in many cases, but the great majority of them fall within one of the fol-
lowing classes: (1) Contract not let on competitive bidding or to the
lowest bidder as required by statute or charter; (2) contract not made by
ordinance or resolution as required by statute or charter; (3) contracts not
in writing as required by statute or charter.

“The general rule is that if a contract is within the corporate power
of a municipality but the contract is entered into without observing certain
mandatory legal requirements specifically regulating the mode in which it
is to be exercised, there can be no recovery thereunder. If a statute or
charter says that certain contracts must be let to the lowest bidder, or that
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might be turned to the detriment and injury of the public.
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they must be made by ordinance, or that they must be in writing, or the
like, there is a reason therefor based on the idea of protecting the tax pay-
ers, and inhabitants, and these provisions are mandatory, and while it is
undoubtedly true that mere irregularities in making the contract are not
fatal to a recovery, yet if the contract is entered into or executed in a dif-
ferent manner, the mere fact that the municipality has received the bene-
fits of the contract which has been performed by the other party, does not
make the municipality liable, either on the theory of ratification, estoppel,
or implied contract in order to do justice and pay the reasonable value of
the property or services.

“The prevailing rule undoubtedly is that if the powers of a municipality
or its agents are subjected by statute or charter ‘to restrictions as to the
form and method of contracting that are limitations upon the power itself,
the corporation cannot be held liable by either an express or an implied
contract in defiance of such restrictions.’

“The theory on which these cases are decided is that if any substantial
or practical results are to be achieved by the restrictions upon the powers
of municipal officers or boards to incur liabilities, as contained in the stat-
utes or charter, no recovery on an implied contract can be allowed, not-
withstanding that there is apparent injustice in some cases in adhering
strictly to statutes or charter provisions. ‘Tt is better that an individual
should occasionally suffer from the mistakes of public officers or agents,
than to adopt a rule which, through improper combination or collusion,

[T

Under this section the following is stated in the notes:

“RATIFICATION. Where a contract cannot be made by the council
without advertising for bids the council cannot ratify a contract not so

.made.- La France Fire Engine Co. v. Syracuse, 68 N. Y. S. 894, 33 Misc.

fire
the

Rep. 516; Santa Cruz Rock Pavement Co. v. Briderick, 113 Cal. 628, 635;
45 Pac. 863 ; Smeltzer v. Miller, 125 Cal. 41, 57 Pac. 668.

“IF STATUTE REQUIRES CONTRACT TO BE IN WRITING,
but an oral contract is made, and therefore the express contract is invalid,
the question arises, if services are rendered or property delivered thereunder,
whether the municipality which has received the benefits is liable for the
reasonable value thereof. Most of the states hold that there is no liability.”

In Basshor v. St. Paul, 26 Minn. 110, the charter provided that purchases of
department engines and apparatus should be “made upon the written order of
committee on fire department,” and it was held that the committee on fire de-
partment could make such purchases only upon a written order and that a pur-

chase made otherwise was unauthorized and did not bind the city.

The court said:

“Such purchase is not only simply unauthorized, as made without au-
thority, but it is void because made in direct contravention of the city
charter and ordinance, and, therefore, prohibited to be made. The plain-
tiffs were bound to inquire for the authority of those who assumed to act
for the municipal corporation in this instance, and are just as much affected
by their want of authority as if it had in fact come to their knowledge.”

In Savage v. Springfield, 83 Mo. App. Rept. 323, section 3157 Revised

Statute of 1889 provided that:
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“No county, city, town, village, school, township, school district or
other municipal corporation shall make any contract * % * unless it
shall be in writing and dated when made, and shall be subscribed by the
parties thereto, or their ugents authorized by law and duly appointed and
authorized in writing.”

The fire committee purchased horses without written agreement and the court
said:

“This section (R. S. 3157) deprived the city of power to make a con-
tract with the firc company for the purchase of horses for the city, in
any other manner than by a contract in writing, etc. Having no power to
contract in this matter otherwise than in writing, it could not create an
agent to make a contract otherwise than in writing. To hold otherwise
would be to say that a city can make a contract by an agent in a manner
it cannot do directly. The agreement made by the fire committee with the
fire company to purchase the horses, was void, not being in writing, nor
authorized by a writing. Crutchfield v. Warrensburg, 30 Mo. App. 456; In-
habitants of Schell City v. Rumsey Mfg. Co.,, 39 Mo. App. 264; Woolfolk
v. Randolph County, 83 Mo. 501. The contract being void, the city was
without power to ratify it.”

In the case of Woolfolk v. Randolph, 83 Mo. 501, the plaintiff was appointed
by the county court of Randolph county, Mo, by proper order of record of said
court, its agent for and on behalf of said county to compromise and settle the
bonded indebtedness of Sugar Creek township in Randolph county, Missouri; by
the terms of said order, plaintiff was to have and receive a reasonable compen-
sation for his services. At said time Sugar Creek township had outstanding a
legal bonded indebtedness to the amount of ninety-five thousand dollars, which, by
said order, plaintiff was directed to proceed to compromise and take up for de-
fendants. Plaintiff, in pursuance of said employment by deiendant, and by defend-
ant’s direction, expended a vast amount of labor and time in getting the compro-
mise bonds lithographed, registered and sold as required by defendant, all of which
plaintiff did; and plaintiff alleged that he had cxpended time, labor and work in
such service, of the reasonable value of seven thousand dollars and that the de-
fendant accepted, received and appropriated plaintiff's said labor by order of record
and then had refused to compensate him. By section 5360 R. S. it was provided
that:

“No county, city, town, village, school township, school district or other
municipal corporation, shall be bound or held liable upon any contract, un-
less the contract, including the consideration, shall be in writing, and dated
when made, and subscribed by the parties thereto, or their agents, author-
ized by law, or duly appointed and authorized in writing.”

The court said:

“The manifest purpose of this requirement is that the terms of the
contract shall, in no essential particular, be left in doubt, or to be deter-
mined at some future time, but shall be fixed when the contract is entered
into. This was one of the precautions taken to prevent extravagant de-
mands, and to restrain officials from heedless and ill-considered engage-
ments, * * * but we think this difference we have mentioned shows
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the wisdom of the statute, requiring the consideration to be first ascer-
tained, agreed upon and expressed in a contract for services of this de-
scription.” ’

The court held that the county could not be held liable.
In Peterson v. The Mayor, etc., of New York, 17 N. Y. 449, the court said at
page 454:

“No sort of ratification can make good an act without the scope of
the corporate authority. So where the charter or a statute binding upon
the corporation, has committed a class of acts to particular officers or agents,
other than the general governing body, or where it has prescribed certain
forinalities as conditions to the performance of any description of corporate
business, the proper functionaries must act, and the designated forms must
be observed, and generally no act of recognition can supply a defect in
these respects.”

Similar view of the law has been taken by the supreme court of this state in
the case of City of Wellston v. State, 65 O. S. 219, and cases there cited.

That this limitation upon the municipality or its officers to contract applies to
contracts for legal services is evident. It is stated in McQuillin, on Municipal Cor-
porations, Vol. 2, section 503:

“If the law prescribes a particular method by which the employment
of the person is to be made, of course such requirement should, in sub-
stance, be observed; as where it should be in writing, or, where it is made
by a board the board must act as a unit when legally convened, or where
the employment is to be approved or confirmed, failure renders the em-
_ployment void.”

And in Vol. 3, section 1173, page 2589:

“Where the method of contracting is provided for by statute or char-
ter, it must be substantially followed in the employment of legal services.”

In view of section 2917 of the General Code, above quoted, and the author-
ities herein cited, I am of the opinion that the failure of the township trustees to
enter the order referred to upon their journal, showing the employment of the at-
torney and the compensation fixed, is fatal and that said attorney cannot he paid
for the services rendered out of the township funds, and that it is without the
power of the trustees to now ratify the contract by nunc pro tunc entry or otherwise.

In this opinion I have not discussed sections 5660 and 5661 of the General Code
for the reason that you have not stated whether or not the township clerk had
filed his certificate under this section with the trustees of the township at the time
they attempted to contract with the attorney referred to for his services.

Section 5660 G. C. reads in part:

“#* % * The trustees of a township * ¥ * shall not enter into
any contract, agreement, or obligation involving the expenditure of money,
-or pass any resolution or order for the appropriation or expenditure of
money, unless the auditor or clerk thereof, respectively, certifies that the
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money required for the payment of such obligation or appropriation is in
the treasury to the credit of the fund from which it is to be drawn, etc.”

Section 5661 G. C. provides:

“All contracts, agreements or obligations, or orders or resolutions en-
tered into or passed contrary to the provisions of the next preceding sec-
tion, shall be void. * *= *

In Stone Company v. Trustees, 18 Ohio Dec., N. P., 136, it was held -that sec-
tion 5660 is a

“general provision relating to townships and applies to trustees of every
township in the state;”

and that

“a contract entered into with the trustees of a towunship, calling for the
expenditure of money, is absolutely void if the clerk has not filed a cer-
tificate certifying that there are unappropriated funds in the treasury; and
it is, therefore, necessary to allege in a petition, in an action on such a con-
tract, that this certificate was made by the clerk before a recovery may be
had thereon.”

At page 137 the court said:

“Tt has been held time and again under the municipal provisions of the
statute, that contracts entered into in violation of the provisions of that
statute, without the certificate having been filed, are void, and the person
who performs labor or work or furnishes material under such contracts
cannot recover.”

Buchanan Bridge Co. v. Campbell, QO Ohio St. 406;
Lancaster v. Miller, 58 O. S. 558.

At page 140, in Stone Company v. Trustees, the court say:

“The question is, when are the township trustees authorized to enter
into the contract? Now, if this Rev. Stat. 2834b governs, they are only
authorized to enter into a contract upon being advised that that certificate
is at least filed with the township trustees; and no person can make a con-
tract with them, * * * except at his peril, without knowing that that
certificate is filed. If he is making a contract with the township trustees,
he can inquire if the certificate of the clerk is made, and if the fund is at
hand, and if it has been filed, he can enter into a contract; and if not,
he can say, I have no authority to enter into a contract with you. He can
make all those inquiries and ascertain whether the trustees have a right to
make a legal, binding contract with him for whatever may be under con-
sideration.”

It will be seen from the above authorities that if the certificate under section
5662 is not filed in the case you refer to, this would be additional reason for hold-
ing that the contract of employment, entered into with the attorney you refer to
by the township trustees, is void. Very truly yours,

Josepr McGHEE,
Attorney-General.
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97.

CONSERVANCY ACT—TAKES PRECEDENCE OVER ALL OTHER DRAIN-
AGE LAWS—AUTHORITY OF COUNTY UNDER DITCH LAWS SUB-
ORDINATE TO CONSERVANCY DIRECTORS—COMMISSIONERS
HAVE POWER TO CHANGE TERMINUS OF IMPROVEMENT OF
LIVING STREAM.

The conservancy act of Ohio takes precedence over all other drainage laws in
conservancy districts after their establishment and if-any authority be left in county
comnissioners under the ditch laws of the state, such authority is subordinate to
that of the conservancy dirvectors and cannot be exercised without their acquiescence.

The county commissioners have authority under section 6443 to change the
terminus of the improvement of a lving stream.

Corumsus, Onio, March 10, 1917.

Hon. THoMas F. HupsoN, Prosecuting Attorney, Springfield, Ohiov.

Dear Sik:—You make inquiry of this office under date of January 27, 1917, as
to whether by the organization of a conservancy district the conservancy authori-
ties acquire exclusive jurisdiction over the territory of the district, and to the ex-
clusion of the county commissioners, in constructing a drainage improvement which
they have already located; i. e., where they have made their finding in favor of it.
And in the event of a determination of the above question in the negative, whether
or not the commissioners have the right to change the terminus of such improve-
ment (being of a living stream) so as to omit that portion thereof which is in the
conservancy district. And you further inquire as to the status of the real estate
in the conservancy district and the necessary action of the county commissioners in
reference to the same, the last question being really involved in the others and
capable of being answered in the discussion of them.

Your communication is as follows:

“In 1912, a proceeding was commenced before the board of commis-
sioners of Clark county, Ohio, for widening, deepening, straightening and
removing drift, etc, from Mad river between the bridge at Snyderville in
Clark county and the Green county line.

“In the same year the commissioners found in favor of the improve-
ment and ordered the county surveyor to make the necessary surveys, which
he proceeded to do and was engaged in so doing when the conservancy law
of Ohio was enacted, since which time no further work has been done on
the improvement.

“The Miami conservancy district has been organized so as to include a
portion of Mad river and adjacent lands in Clark county, and about 1 38-100
miles of the.route comtemplated in said proceedings before the commis-
sioners of Clark county, and the question arises whether the conservancy
authorities thereby acquired exclusive jurisdiction over Mad river and ad-
jacent lands for the purpose of making any and all improvements incident
to protection from floods.

“Tf the answer is in the affirmative, then of course, the commissioners
of Clark county would be precluded from proceeding any further in the
proposed improvement of that portion of Mad river included in said con-
servancy district.
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“If in the negative, to the extent of holding that in so far as the con-
servancy authorities had not proceeded to improve all of Mad river in
Clark couuty, the county commissioners might still exercise the authority
they had before the enactment of the law over such part of the river as
was not thus included.

“Now assuming that the commissioners still have jurisdiction over the
remainder of the route, the question arises whether the commissioners
now have the right to change the terminus of the proposed improvement,
and proceed as to the rest of the original improvement.

“It is conceded under the law that the commissioners have power to
change either terminus of a county ditch, but such concession is not made
in the case of the improvement of a river, where authority to make such
change is denied, in the case of Abel v. Commissioners, 6 N. P. 349; Gease
v. Carlisle, 15 O. D. 435, In the case of Skillman v. State, however, 93 O.
S. page 210, the supreme court announces an obiter to the contrary.

“A hearing on this matter before the county commissioners scheduled
for January 26th, was postponed thirty days pending a decision from your
department.

“The further question arises as to the status of the real estate, now
in the conservancy district and to be appropriated for use of the reservoirs.
Should these property owners be dismissed from the Mad river improve-
ment, or will the conservancy authorities merely take their place and be sub-
ject to the assessment, etc?”

You are aware as to vour first question that it is new and that there are no
precedents upon it and that, therefore, the best you can get from any one outside
the courts is the expression of a mere opinion. The same thing is true of vour
second question for a different reason, which will appear in the discussion of it.

The history of drainage legislation and of drainage itself, up to the enactment
of the conservancy law, is that it has always been treated in detail and never com-
prehensively. That is to say, all such legislation provided for isolated improve-
ments accommodating larger or smaller districts, but never including more than
one ultimate watershed system, which was to be dramed into a stream, or toward
it, into a natural water course, through a single outlet. Tt was simply a system of
emptying out higher lying lands onto or across lower, the effect of which was con-
tinually to dump water off such higher lands onto those of the next lower level
without making any provision for a sufficient ultimate outlet.

The certain consequence of persistence in this course for two generations cul-
minated in the flood of 1913. ’

It was this that furnished the occasion for the passage of the conservancy
law, which proceeds upon directly the opposite plan to all preceding legislation.
Theretofore they had begun at the head and come down stream, in the necessity
of the case, the wrong way from the standpoint of general public benefit.

The conservancy act goes to the lowlands and provides essentially the means
of preventing this damage, and incidentally fulfills all of the other purposes to such
lands that have been supplied heretofore by drainage legislation, which is of moment
in the consideration of the present question.

Among the objects for the establishment of conservancy districts are found the
following:

“(b) Of regulating stream channels by changing, widening and deepening the
same:

“(c¢) Of reclaiming or of filling wet and overflowed lands;
“(e) Of regulating the flow of streams;



229 OPINIONS

“(f) Of diverting, or in whole or in part eliminating water courses.”

It will be seen that these four purposes include all the possible purposes of
any previous drainage legislation. Now the main provision of the act as declared
in this section is the establishment of conservancy districts. These districts have
as exact lines as political divisions, but they exist for this one purpose alone. After
providing for the appointment of conservancy directors the act makes it their first
duty, after organization, “to prepare * * * a plan for the improvements for
which the district was created.” This indicates still further that this district is
created in pursuance of a definite plan for preventing floods and irrigating lands
and doing all the other things enumerated above in it, in accordance with one con-
nected, homogeneous plan including ail the lands in the district and all the pur-
poses in the act. (Section 6828-12).

This power is made efficient and far reaching by making the board a cor-
poration and giving it a dominant right of eminent domain superior to the right
of eminent domain of public service corporations. (Sec. 17.)

Its power is extended to advanced limits and rendered almost arbitrary and
autocratic by other provisions. (Sections 15 and 19.) -

Section 15 in stating the general powers of the directors mentions this specific
purpose and empowers them:

“To clean out, straighten, widen, alter, deepen or change the course or
terminus of any ditch, drain, sewer, river, water course, pond, lake, creek
or natural stream in or out of said district; to fill up any abandoned or
altered ditch, drain, sewer, river, water course, pond, lake, creek or natural
stream, and to concentrate, divert or divide the flow of water in or out of
said district; * * *”

This includes all the purposes mentioned in the section giving to county com-
missioners such authority, and, read in connection with section 2, gives them the
power for the same purpose. '

The question then becomes, first, whether this power supersedes the power of
the commissioners upon the same subject upon the establishment of the district, and,
second, whether, if it does, it does so in a case where the commissioners have
made their finding in the nature of a final judgment requiring the construction
of the work. The finding of the commissioners in favor of the improvement does
have the effect of creating vested rights therein and it will be out of the power
of the county commissioners on their own motion to abandon a proceeding after
such finding, but they might be compelled by mandamus to proceed and sell out
the construction of the work. The conservancy act, however, without expressly
taking away the power hitherto existing in the commissioners superimposes an-
other and a dominant power, for by the language of the conservancy act itself as
well as by necessary implication from all its terms, the conservancy directors, for
the purposes of the act, control all property in the district absolutely in the man-
ner in which it then exists, both as to its tangible condition and constructed im-
provements, and as to its intangible rights. Therefore, if a man has land in such
district to which the right has attached to construct an improvement, he can be in
no better situation than the man with an improvement already constructed. Under
the provisions of section 15 it would be possible for the directors to destroy this
improvement if it had already been made. TLven further than that, it would he
possible for them to fill up the stream as improved and locate it some place else,
so that if it be determined that there are concurrent powers existing in the county
commissioners and in the conservancy district, as there are to a certain extent
between the county commissioners and the township trustees, vet the relation of the
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one power to the other is seen to be different. In one case they are on terms of
equality, depending upon which is first exercised, and in the other the one power
is absolutely dominant and superior over the other, and if it be determined that
the commissioners still have a right to make improvements in lands included in
the conservancy district, the right would always be of very precarious and doubtful
value to those for whose benefit it may be exercised. As previously stated, none
but the courts can declare the absolute existence of such right, or the extinguish-
ment of it on the part of the county commissioners. Each authority is entitled to
its own opinion as it is absolutely a case of first impression.

As to the second question, whether the commissioners have the power to change
the terminus of a proposed improvement of a stream. Although it is not like the
other, a case of first impression, it is probably involved in equal doubt. It is held
in one of the cases cited in your inquiry that they have not.

Abel v. Commissioners, 6 N. P. 349.

You are mistaken, however, as to there being a statement to the contrary by
the supreme court. Skillman v, State, 93 O. S. 210. The court in the latter case,
referred only to ditch improvements. However, Abel v. Commissioners is of slight
consequence in view of the fact that it was decided previous to an important de-
cision of the supreme court upon the subject of improving streams.

Harbine v. Commissioners, 74 O. S. 318.

Previous to this last decision it was the common practice to consider all drain-
age improvements by the county commissioners in exactly the same light, making
no difference whether the improvement included a stream or whether it was an
entirely new channel where theretofore there had been no water course. Tt is true
Judge Summers.in the opinion states to the contrary.

Speaking of an earlier period, Judge Summers says (p. 324) :

“Then streams were not converted into ditches and such is not now the
practice.”

Buck creek flows through Clark and Champaign counties and on it originally
was located the water power which built up the city of Springfield. The upper part
of Buck creck had been made into what was known as the Buck creek ditch. It is
probable there was not a stream in Clark county that in some part of its course
had not been, as everybody believed at least, changed into a county ditch. There
was no such stream in the county immediately north of Clark county of which
the same thing is not true. That is, the county commissioners had improved them:
had given them all of the tangible attributes of a ditch; had constructed canals,
upon the banks of which if you stood and looked you saw nothing different from
any other ditch with water flowing down it, and all county commissioners and all
the land owners at all times believed that they had the legal attributes of county
ditches. This was especially true of all lawvers having any connection with the
proceedings in which they were constructed. For of all the injunction cases to
prevent their construction and of all the litigation involved in it, no case is known
where previous to the Harbine case the jurisdiction and power of the commis-
sioners in that respect had been questioned. By this it is not meant to criticise the
decision of the court in that case. The real question was whether a mill dam
could be removed or destroyed by a proceeding to construct a county ditch, which
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with evident correctness it was decided could not be done. The decision, however,
took the form of defining the term “water course” stating that it did not include
streams and was synonymous with drain, and in holding that “the county com-
missioners are without authority to convert a living stream of water into a ditch
by proceedings for the location and construction of a ditch.” This phase of the
decision, though it was unnecessary in the case tlren before the court, has pro-
duced great confusion and been the occasion of much controversy to the extent
of unsettling all preconceived ideas as to the law before that time. It could not
have been meant literally by the court as that would have amounted to a repeal
of the plain and direct language of the statutes. It, therefore, must mean that
they cannot construct a county ditch. That is to say, that their power to straighten,
widen and deepen streams conferred in G. C. 6443, does not give the improvement,
when constructed, the legal status and condition of a county ditch over which the
right of eminent domain has been exercised by taking land and by. which a continu-
ing jurisdiction is given to the public over the improvements when made, but that
when the stream has been improved in accordance with the plain statutory authority,
the commissioners and other public authorities are functus officii and that you have
then, what you had before, a stream, though in an improved condition.

This interpretation of this decision and this alone is possible, otherwise, as
stated above, the statute is repealed or rather abrogated by the decision, for it is
not contended that it is unconstitutional. No objection is urged to the statute itself
and the whole opinfon contains the understanding that the statute is in force and
effect. However, that decision and Judge Summers’ opinion have been cited by in-
ferior courts as destroying the statute. It was so held by the common pleas court
of Union county in a case now pending in the court of appeals on appeal. Brod-
erick, J., in his opinion in a case in which it is sought to improve Little Darby,
after finding that the proceedings were all regular and in accordance with the
statute, says:

“And the decision of the supreme court in the Harbine case still holds
good, and to improve a living stream under the authority of said section
would be to convert it into a county ditch and under the authority of said
casc the county commissioners have no jurisdiction to so make the im-
provement. * * * Since the decision in the Harbine case was made
the legislature has fully provided for such improvements as this one in
what is commonly known as the conservancy law of Ohio, where a full and
complete method has been given to provide adequate relief in such cases,
and where there are no territorial limits imposed upon the improvement.
* % * The general assembly of Ohio has now made ample provision un-
der the conservancy act of Qhio, where this improvement can be properly
made, and continued for such distance down Little Darby creek as to pro-
vide a good and sufficient outlet. * * *”

It is perfectly evident from what has been stated above that this decision in
this respect is wrong, but it illustrates the views and the doubts upon the sub-
ject that the courts have discovered and evinced by reason of the Harbine case.

Tt follows, however, from that decision that there is a sharp line of demarca-
tion between ditch improvements and the improvement of streams; and that that
which has application to one by express terms, or in the nature of the case, is not
necessarily applicable to the other. One provision, however, that does equally
apply to both and without which neither would have any practical effect is where
the authority is originally given for both. Sec. 6443 says that it is to be done “in
the manner provided in this chapter” then follows one connected plan as to the
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proceedings which in the nature of the case must be applied to either proceeding
as far as it is applicable.

Anel v. Commissioners, as has been stated, was decided when the proceed-
ing was considered as identical. In that case Dow, J. held that the commissioners
were without authority to change the terminus of a river improvement because the
express authority is only so to change the terminus of a “ditch.” That provision,
however, was in the law before the commissioners had power to improve streams
and when it would apply to ditches alone and the provision for improving streams
was afterwards inserted by way of amendment after the provision as to the
terminus. It may, therefore, be presumed that the use of the word “ditch” in that
instance instead of the more generic term “improvement” is purely accidental as
being continued without change and that thereby an express exclusion was not
intended of such power over a river improvement, but that the legislature took
this view in exact accordance with ordinary common sense. That is, that the pro-
vision as to an outlet has no application whatever to the improvement of a stream.
There is no such thing as a stream without an outlet. A stream without an outlet
becomes a lake. The power to the commissioners to improve a stream before the
last codification was to cause the channel of a river, creek or run, or any part
thereof, etc., to be improved by straightening, etc. There has no change been made
by substituting the word “a” for “any.” Evidently no such change was intended
in the general codification so that the commissioners are given the most ample
authority to improve any part of the stream. If they can improve any part of the
stream no reason is apparent why they are confined to the exact portion that the
.petitioner sees fit to ask for. He would ask for what he wanted. The commis-
sioners would grant that which was best for the public; and if the provision were
not connected with the ditch law with its express authority to change the terminus
of a ditch, no one would conceive of any limitation upon their power to improve
any part of the channel of a stream.

But besides this argument or indeed in further pursuance of it, ditch may very
properly be regarded as a generic term, including river improvement along with
“ditch” proper wherever necessary to carry out the legislative intent. It must be
so in section 0451 where both *“ditch” and “improvement” are found within four
lines of each other and where no other interpretation is possible than to consider
them synonymous as they are used interchangeably. Besides, to refuse to let “im-
provement” in under the name of “ditch” in this section would be necessarily to
defeat the express authority to improve the channel of streams, as it must be done
“in the manner provided in this chapter.” and this is the only manner provided.
You must, therefore, improve the stream in the same manner, so far as the form of
the proceeding goes, as you locate and construct a ditch; and in doing this you
make ditch include improvement. Q. E. D. Further, there would be no appeal
from a finding in favor of an improvement under 6469 unless you give the word
this extended meaning.

In the opinion in the Harbine case the statutes governing the subject are col-
lated, not without some omissions, which may be partly supplied by the following
references:

68 O. L. 60-67;
80 O. L. 9-10;
8 O. L. 109;
94 O. L. 163;

and possibly some others.

8—Vol. I—A, G.
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If this View be correct, they could still proceed with that portion of the im-
provement which is outside the conservancy district. But as above stated one
common pleas court has found to the contrary and the matter is not decided in any
court of appellate jurisdiction and nothing better than a mere opinion in the nature
of the case can be given.

The conclusions above intimated, however, are reinforced by other decisions
upon the subject. Judge Summers himself, who rendered the opinion in the Har-
bine case, in a more recent case passed by the subject in silence. That is what is
known as the Bean creek case (Mason v. Commissioners, 80 O. S. 151). 1In this
case the channel of a river was sought to be improved forty miles below its source
for a distance of ten miles and the proceeding was a county ditch proceeding and
the county commissioners converted it into a county ditch. The question arose on
the subject of assessments and in a most interesting and very lengthy opinion in
which the subject of the burdens and benefits of ditching is exhaustively and ably
considered, Judge Summers never once refers to this defect in the power of the
commissioners as held in the Harbine case.

You are, therefore, advised that in my opinion the county commissioners can
proceed no further with that part of the improvement located within the conservancy
district without the acquiescence of the conservancy directors; that they may proceed
with that part of the improvement which lies outside the conservancy district; but
subject to the qualification and caution in respect to the value of such opinion as
is stated above. Very truly yours,

' Josepr McGHEE,
Attorney-General.

98.

STATE FAILURE—TERMINATION OF PROSECUTION BY MEANS
OTHER THAN PROSECUTION CONSTITUTES SAME—FILING OF
AFFIDAVIT INSTITUTES PROSECUTION FOR FELONY—COMMIS-
SIONERS MAY MAKE ALLOWANCE TO OFFICERS IN PLACE OF
FEES UNDER SECTION 3019.

The prosecution for felony is tnstituted as soon as the affidavit charging
the crime has been presented to and filed by the magistrate, and if at any timd
thereafter the prosecution is terminated by any means other than conviction, the
state has “failed” within the meaning of section 3019 G. C. and county commnis-
sioners may make an allowance to officers in place of fees under such section.

CoLumsus, OHI1o, March 10, 1917.

Hon. C. M. CaLpweLL, Prosecuting Attorney, Waverly, Ohio.
Dear Sir:—I have your letter of January 11, 1917, as follows:

“Please refer to section 3019, General Code, which provides in part:

“‘In felonies wherein the state fails, * * the county commissioners,
at any regular session, may make an allowance to any such officers in place
of fees.’

“I do not find any authority which settles definitely what is known
as a ‘state failure’ Suppose a warrant is issued by a magistrate and the
constable arrests a man for burglary, for instance. No indictment is
found and defendant is discharged. Is this considered a ‘state failure,
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and can the county commissioners make an allowance in lieu of fees in
this case? I would like to have your opinion stating definitely just when
the county commissioners may make such an allowance in place of fees.
Some have held that there must be an indictment found before anything
whatever can be allowed under this section, but I do not find any authority
on which to base that position whatever.”

Section 3019 G. C. reads:

“In felonies wherein the state fails, and in misdemeanors wherein
the defendant proves insolvent, the county commissioners, at any regular
session, may make an allowance to any such officers in place of fees, but
in any year the aggregate allowances to such officer shall not exceed the
fees legally taxed to him in such causes, nor in any year shall the aggre-
gate amount allowed an officer exceed one hundred dollars.”

The words “in felonies wherein the state fails,” I think, mean when a prose-
cution for a felony has been begun and the state has either abandoned the
same or has been defeated in its contention. In other words, I think the statute
refers to all cases wherein the state has started a prosecution for a felony and
has not concluded the same successfully. This being so, it is important to ascer-
tain just when a prosecution for felony is commenced.

In Cyc., page 290, it is stated:

“MODES OF INSTITUTING PROSECUTION —a. IN GEN-
ERAL. Broadly speaking there are four modes by which an offender may
be brought to justice. The accuser may give information to the public
prosecuting officer, which will result in an indictment being prepared and
sent to the grand jury, or he may file a written complaint on oath before
the examining magistrate, obtain a warrant of arrest, followed hy a pre-
liminary examination, and the binding over of the accused; or the grand
jury may act upon its own knowledge that a crime has been committed,
or upon information from others, and make a presentment against the
offender; or the prosecuting attorney may file an information. By statute
minor offenses may be prosecuted summarily on complaint before a magis-
trate.”

Now it seems clear to me that when an affidavit has been presented to the
magistrate charging a person with a felony and the same is filed by the magis-
trate, the wheels of the prosecution have begun to turn and from that moment
on, through all of its various phases, the prosecution of the defendant for felony
continues. This was the view taken by the court in State v. Williams, 34 La.
Annual, p. 1198, in which it was held:

“As soon as the afiidavit or charge against an accused and other
proceedings had in the case before the committing magistrate are for-
warded to the proper criminal court, prosecution must be construed as
having been instituted in the latter court.”

In this case the court said:

“Counsel argues that the meaning attached to the word ‘prosecution’
in the constitution, is indicated by Art. 5, which provides that ‘prosecu-
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tions shall be by indictment or information,’ etc., and hence he concludes
that before indictment or information, there can be no prosecution insti-
tuted for the purpose of being apportioned.

“We think that this is too narrow a definition of the word ‘prosecu-
tion,” which is defined to be ‘the means adopted to bring a supposed of-
fender to justice and punishment by due course of law.’ Bouvier, p. 396.

“Under our system of criminal law, a prosecution has several phases
or steps of proceeding; the first being usually an affidavit or charge; next
a warrant of arrest, and so on through the hands of the committing
magistrate, whose commiital transfers the prosecution to the proper crimi-
nal court, where it undergoes the other phases of presentment, arraign-
ment, trial and conviction or acquittal.

“ox * * * * * *

“Tf the .proceedings had before the committing magistrate are not a
‘prosecution’ in the legal sense, where would be the authority for detain-
ing the accused in legal custody, or what would be the legal value of the
bond furnished by the accused for his appearance before the criminal
court? It is elementary, in our jurisprudence, that such proceedings are
the basis and primary inception of the prosecution, and that the order
of the committing magistrate, accepting the bond of the accused, is a
judicial act which is the basis of the judgment of the criminal court in
case of a forfeiture of the bond.”

Taking this view of the law, T am of the opinion that prosecution for felony
has been instituted as soon as the affidavit charging the crime has been presented
to and filed by the magistrate, and if any time thereafter the prosecution is ter-
minated by any means other than conviction, the state has “failed” within the
meaning of section 3019 G. C. and county commissioners may make an allowance
to officers in place of fees under such section.

Very truly yours,
Josepar McGHEE,
Attorney-General.

99.

TREASURER—NO PROVISION OF LAW FOR SELECTION OF SCHOOL
TREASURER—WHEN DEPOSITORY PROVIDED, CLERK OF BOARD
OF EDUCATION BECOMES ACTING TREASURER—LANGUAGE OF
SECTION 4782 G. C. DIRECTORY.

When a depository has been provided for the school moneys, the clerk of said
board becomes acting treasurer, and while the language of section 4782 G. C. is
directory, vet there is no provision of law for the selection of a school treasurer
by e board of education.

CoLumBus, Onro, March 12, 1917.

Hoxn. A. V. BaumaN, Prosecuting Attorney, Fremont, Ohio.

Dear Str:—In your letter of February 7, 1917, you request my opinion upon
the following statement of facts:

“When a depository has been provided for the school moneys, is it
mandatory that the board of education dispense with the school treasurer?



ATTORNEY-GENERAL. 229

“On the one hand it is contended that the word ‘shall’ must be con-
strued as ‘must.” It is claimed on the other hand that the legislature in
enacting this section had no such intent, because of the clause ‘By resolu-
tion adopted by a vote of a majority of its members.” It is claimed that
had the legislature intended to make such action mandatory, it would
not have included this clause and that there is no way to compel a majority
of the members or any particular member of the hoard of education to
vote for or against any proposition.

“It is further contended that the clause ‘in such case’ therein contained,
tends to show that the legislature did not intend to make this action man-
datory.”

The section of the General Code pertinent to the above inquiry is section
4782, and reads as follows:

“When a depository has been provided for the school moneys of a
district, as authorized by law, the board of education of the district, by
resolution adopted by a vote of a majority of its members, shall dispense
with a treasurer of the school moneys helonging to such school district.
In such case the clerk of the board of education of a district shall per-
form all the services, discharge all the duties and be subject to all the
vbligations required hy law of the treasurer of such school district.”

1t would seem, from the bare reading of the sections above quoted that it
was the clear intention of the legislature to give such effect to the amended section
as would make it mandatory, but if that was its intention there was unfortunately
used by it such language which cannot be construed as having that effect. A
statute is only mandatory when its terms may be enforced by mandamus and it is
perfectly clear that mandamus will not lie to enforce that provision of the above
quoted section, viz., “by resolution adopted by a majority of its members,” for
which members would a court of equity order to act. The acts of the individual
members cannot be controlled, but only the act of the board where the act to be
performed is one for the hoard and not the individuals thereof. A hoard may act
when a quorum only is present, but the above act, under the language quoted, can
only be performed by a majority of the members of the board.

My predecessor, Hon. Edward C. Turner, in Opinion No. 656, Attorney-
General’s Reports for the year 1915, page 1355, uses the following language:

“It occurs to me that a statute like 4782 may logically have any one
of four different effects, viz.:

“(1) It may be self-executing.

“(2) It may be mandatory.

“(3) It may be directory.

“(4) It may be permissive.

“Section 4782 was once permissive and has been amended as to make
it clear that it is no longer so. * * * 1 think that it cannot be re-
garded as mandatory. Its effect, therefore, is either self-executing or
directory. * * *; for if the statute is self-executing, then there must
be a time certain at which, under given circumstances, it will go into
execution. If the statute is to be regarded as self-executing, then the
statute will go into execution, in a given case ‘when a depository has
heen provided for the school moneys of the district” But if this be true,
then the provision of the statute to the effect ‘that the board of education
of the district, by resolution adopted by a vote of a majority of its mem-
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bers, shall dispense with the treasurer,” etc., is of no effect whatever. It
cannot be deemed the intention of the legislature to strike this language
out of the statute, because the only amendment which the legislature
made was inserted in this very phrase. It is manifest, therefore, that the
legislature intended that the board of education should act, and did not
intend the treasurer should be dispensed with and the clerk should com-
mence to perform the services formerly devolving upon the treasurer,
when and as soon as a depository has been provided. In other words,
the statute is not self-executing, but must be carried into execution by the
board of education, acting by resolution adopted by a vote of a majority
of its members.

“These considerations all tend to dictate the choice of that interpre-
tation of section 4782 which regards it as directory. It is true that section
4782 does not fall within any of the well recognized classes of directory
provisions, In this case, however, the conclusion that the statute is di-
rectory is enforced by the necessary consequences of attempting to hold it
mandatory or self-executing. It being the intention of the legislature
that the thing contemplated by section 4782 shall be done, but the legis-
lature not having made it possible to compel that thing to be done, it
necessarily follows that it could only be regarded as directory; and while
it is the duty of the board of education, when it provides for a depository
for the moneys of the district, to dispense with the office of treasurer,
such duty is one that can be enforced by political action only and not
by the courts.” .

1 cannot see, however, how the language referred to in section 4782 is con-
trolling at this time. Section 4782, as above noted, was enated February 6, 1914,
and the day previous, that is, February 5, 1914, setion 4747 was amended to read
as follows:

“The board of education of each city, village and rural school dis-
trict shall organize on the first Monday in January after the election of
members of such hoard. One member of a board shall be elected presi-
dent, one as vice-president and a person who may or may not be a mem-
ber of the board shall be elected clerk. The president and vice-president
shall serve for a term of one year and the clerk for a term not to exceed
two years * * *7

No provision is made for the election of a treasurer and section 4763, which
provided that in each city, village and township school district the treasurer of
the city, village and township funds should be the treasurer of the school funds,
had been amended in 104 O. L., 159, to read as follows:

“In each city school district, the treasurer of the city funds shall be
the treasurer of the school funds. In all village and rural school districts
which do not provide legal depositories as provided in sections 7604 to 7608,
inclusive, the county treasurer shall be the treasurer of the school funds of
such district.”

So that we then have the scheme provided that where a depository is estab-
lished, the clerk of the school district shall act as the treasurer of the school
funds and where the depository is not established, the county treasurer shall act
as treasurer of the school funds and no provision of law exists for the election
or selection of a school treasurer. I can see how, prior to the organization of
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the board in January of 1916 there might have been such treasurer holding over,
but following that date there was no such treasurer holding over, a new one
having been elected in 1915 or a new term of an old one beginning in 1916, and
no provision of law for such new treasurer or for such treasurer during a new
term to have possession of the school property, and he would, therefore be, in the
language of Judge Force, in Knorr v. Board of Education, 8 O. Dec. Rep. 672,
“holding the school funds unlawfully,” which property, under the provisions of
section 4773, he is bound to deliver to his successor in office; that is, either the
clerk, who is the acting treasurer, or the county treasurer, acting as such. .

I reason, then, from the above, that (1) the language of said setion 4782 is
directory only, and (2) there is no occasion for the board to pass any such reso-
lution, because under the law there is no treasurer who can lawfully have posses-
sion of the school funds outside of the clerk of the school board or the county
treasurer, acting as such school treasurer.

Very truly yours,
Josepn McGHEE,
Attorney-General,

100.

MAINTENANCE AND REPAIR FUND—CAN ONLY BE USED FOR UP-
KEEP AND REPAIR OF INTER-COUNTY AND MAIN MARKET
ROADS—NOT FOR RECONSTRUCTION OF SAME—FUND DERIVED
FROM REGISTRATION OF AUTOMOBILES.

The funds derived from the registration of automobiles creating what is known
as the “maintenance and repair’ fund can be used only for the up-keep of the
intercounty and main market roads of the state and not for the reconstruction
and rebuilding of the same.

CoLumBus, OHi, March 12, 1917,

Hox. James P. Woob, Jr., Prosecuting Attorney, Athens, Ohio.

DearR Sir:—I have your communication of February 21, 1917, and also the
communication of the county commissioners of Athens county to you as prose-
cuting attorney. In these communications you ask my opinion in reference to
certain matters which are set out therein. Your communication reads as follows:

“I shall be glad if you will furnish me an opinion as to whether our
county commissioners may use brick in the repair of the Athens-Hocking-
port road, I. C. H. No. 156, said road to be paid for in part out of the
maintenance and repair fund of the state.

“An adverse opinion on this same subjet was rendered by the attorney-
general of Ohio which appears in ‘Opinions of the Attorney-General,’
volume 1, page 990, 1915.

“I enclose copy of communication addressed to me by the county com-
missioners together with my opinion as to this question.”

The letter addressed to you by the county commissioners is as follows:
“We have arranged with the state highway department to repair a

portion of the Athens-Hockingport road, I. C. H. No. 156, a portion of
the money with which this expense is to be met to come from the mainte-
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nance and repair fund of the state. The part that is to be repaired is an

- old: macadam road, and under the existing ruling of the attorney-general,
the same kind of material must be used as was used in construction of
same. .

“We do not think macadam is the proper kind of material for this-
road as it is a through road between Athens and Parkersburg, and mac-
adam would not stand the traffic. After the road is completed, the state
highway department is to maintain it, so we think it would be better for.
all concerned if a more substantial material were used. We think the best
interests of both the county and state would be subserved by the use of
brick, as the cost of future maintenance to the state would in this casc
be but a small fraction of what it would be in case limestone were used;
and the cost of the present repairs will be only slightly more.”

In the first place I know that you are familiar with the opinion of my pre-
decessor in office in reference to this same matter, which opinion is found in
volume 1, page 990, of the Opinions of the Attorney-General for 1915. I might
say that I have studied the reasoning of said opinion very carefully and will not
in this opinion refer to the arguments therein used, but desire to make a few'
observations of my own in reference to the matter about which you inquire. I
desire to say also that I have noted carefully the opinion given by you to the
county commissioners and have given the arguments therein used the full weight
to which they are entitled.

Before answering your question I desire further to say that I feel that you and
vour county commissioners are altogether right in deciding that the road sug-
gested ought to be built of brick rather than of macadam, and that the object you
are seeking to accomplish is altogether a worthy one.

Now in addition to the observations made by my predecesor in office,
desire to add a few of my own,

First, let us note the exact provisions of our statutes in reference to the
question as to how the different funds credited to the highways of our state are
to be used. Section 1221 G. C. provides as follows:

“The state highway improvement fund produced by the levy herein-
after provided for, shall be applied to tlre construction, improvement, main-
tenance and repair of the intercounty and main market road systems as
follows, etc.”

Section 6309 of the General Code provides as follows:

“The revenues derived by registration fees * * * ghall be used
for the repair, maintenance, protection, policing and patrolling of the public
roads and highways of this state, under the direction, supervision and con-
trol of the state highway department.”

Now let us remember in the further discussion of this question that it is the
aim of your county commissioners to provide for the improvement of said high-
way by using the funds accumulated from the automobile license fees, viz., the
maintenance and repair fund.

Further, I note that in your brief to the county commissioners you are willing
to admit that there is no word found in section 6309 which could apply to your
situation in Athens county other than the word “repair” so that in the further
discussion of this matter I shall pay attention to no other term excepting this
one term “repair.” It will be noted that the word “repair” is used in section 1221
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of the General Code as well as in section 6309. In section 1221 the group of
terms used is as follows: “construction, improvement, maintenance and repair.”
In section 6309 G. C. the group used is as follows: “repair, maintenance, protection,
policing and patrolling.” Now, just as you can judge much of the worth of a
man by the company which he keeps, so you can judge much of the meaning of a
word by the company in which it is found. To my mind the word “repair” in
section 1221 has a different and broader meaning than the word “repair” in section
6309. This, for the reason that all the terms used in section 1221 are much
broader and fuller in meaning than the.terms used in section 6309, having to do
with the general subject of road building, and if we use the terms in the ascending
series as to meaning we would use them in the following order: repairing, main-
taining, improving and constructing, the word repairing being the weakest term
in the large plan of road building, But the words in section 6309 have merely
to do with the general subject of road upkeeping, and if we use the terms in the
ascending series as to meaning we should use them in the {ollowing order:
policing, patrolling, protection, maintenance and repair, the word “repair” being
the strongest term in the general term of road upkeeping. But we must always
keep in mind that the word “repair” in section 1221 has to do with the general
subject of road building, while the word “repair” as used in section 6309 has to
do with the general subject of road upkeeping. With this distinction in mind I
feel that the word “repair” as used in section 1221 is much broader and fuller
than the word “repair” used in section 6309, and I am of the opinion that your
discussion of the meaning of the word “repair” is exactly correct if it were used
in connection with the provisions of section 1221, but that it is giving the word
too broad a meaning when used in connection with the provisions of section
6309 G. C.

I am driven the more firmly to this conclusion from the following considera-
tions:. We all know that the use of the automobile has been a powerful impetus
towards a demand for better roads for the state of Ohio. Tt has been considered
that automobile owners are the special beneficiaries of good roads; also that the
traffic upon the roads by automobiles is very destructive of roads, especially cer-
tain kinds of roads; and therefore that the owners of automobiles ought to bear
a special tax in the matter of providing good roads. But our state courts have
very much curtailed this right to levy a special tax upon automobile owners, which
tax has been levied frequently by our legislature in the past. The court has held
this special tax can be assessed against automobile owners only upon the theory
that it is a special privilege tax. That is, the state is permitted to levy a special
tax upon automobile owners because of the fact that they have certain privileges
and work certain hardships which cannot be imputed to owners of other vehicles.
For example, for the reason that automobiles are very destructive to the public
highways of the state and are also very dangerous to traffic in general upon said
highways. Hence, on the theory that, owing to the speed at which automobiles
travel, they are very dangerous to traffic in general and very destructive to roads,
the legislature has seen fit to levy a special privilege tax, but at the same time
made provision that the funds derived from the tax should be used “to police,
patrol, protect, maintain and repair” the highways. That is, the funds derived
from the license fees must be used as far as possible to remedy the very evils
incident to automobile traffic, viz.,, the evils of “danger to traffic” and “destruction
to highways.” Not to be used to build roads, but to keep up the roads already
built and to protect the traffic on the same. This is in harmony with the plain
construction of the terms used in the two sections of statutes above referred to,
in harmony with the spirit of the holding of our state courts and in harmony
with the evident intention of the legislature. Hence, I am of the opinion that the
funds derived from the automobile license fees cannot be used for the purposes
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set out in your commuhication. And if you desire to reconstruct said road by
the use of brick it will be necessary for you to use the distributive share of
funds coming to your county from the intercounty highway find of the state.
I affirm the opinion of my predecessor rendered to Hon. Clinton Cowen on
June 10, 1915, to which opinion you refer in your communication.
Very truly yours,
Josern McGHEE,
Attorney-General.

101.

LICENSE—CITY OF CLEVELAND DOES NOT HAVE TO TAKE OUT
SAME FOR SELLING BY-PRODUCTS OF CITY REDUCTION PLANT.

The board of agriculture cannot compel the city of Cleveland to take out a
license and pay the fee therefor, for selling the by-products of the city reduction
plant for fertilizing purposes.

Corumsus, Onfo, March 12, 1917.

The Board of Agriculture, Burean of Inspection, Columbus, Ohio.
GENTLEMEN :—I have your letter under date of February 5, 1917, in which
you state:

“The city of Cleveland maintains a municipal reduction plant. City
garbage, after being cooked under live steam to remove the grease, is
placed upon the market as garbage tankage and sold for fertilizing pur-
poses. This plant shipped goods to greenhouses at Toledo, but has never
taken license, and objects to doing so, believing the law exempts municipal
reduction plants.

“Our contention is that the city of Cleveland can sell garbage tank-
age to fertilizing companies who afterwards mix it in with their materials
for sale as a fertilizer without paying the license fee, as this amount
would practically be covered by the goods later placed upon the market,
but when sold to firms which otherwise buy of a company having license,
we feel that the city of Cleveland should aiso pay the $30.00.

“A letter before us from the superintendent of the municipal reduction
plant states that the question of liability was taken up last December
with the attorney-general’s department. Will you kindly advise if any
ruling has been rendered and whether or not this department is justified
in requiring the city of Cleveland to take out license when selling fer-
tilizers? Enclosed please find copy of the law.”

Section 1154 G. C., as amended 106 O. L. 143, provides:

“Before selling or offering for sale within this state a commercial
fertilizer, a person, firm or corporation shall pay each year a license fee
to the board of agriculture for the sale of each brand thereof thirty dol-
lars. Upon application and payment of such fee, the board shall issue a
license for the current year. All licenses shall expire on the 31st day of
December of each year. The payment of such license fee by a person, firm
or corporation shall exempt an agent thereof from the requirements of
this section.”
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Section 1163 G. C., as amended im 106 O. L. 143, provides:

“Whoever sells, offers for sale, or keeps for the purpose of selling
within this state, a commercial fertilizer without complying with the pro-
visions of this chapter relating to commercial fertilizers, or permits an
analysis to be attached to any package thereof, stating that it contains a
larger percentage of any constituent thercof than it does in fact contain,
except as provided in section 1153 of the General Code, shall be fined not
less than fifty dollars nor more than two hundred dollars for a first offense.
and for a subsequent offense not less than two hundred dollars, nor more
than five hundred dollars or imprisoned not more than six months or
both. The possession of commercial fertilizers. except by a person who
has the same for his private use, without complying with the provisions
of this chapter relating to commercial fertilizers, in any building room,
railroad car, store, storeroom, warehouse or other place within this state
shall be prima facie evidence of keeping of the same for the purpose of sell-
ing. In all prosecutions under this act, a justice of the peace, police judge or
mayor, shall have final jurisdiction as in cases of violation of laws relating
to the adulteration of food and drink and dairy products. The board of
agriculture shall rest its prosecution under this act on samples drawn,
as provided in section 1156 of the General Code.”

These two sections cover the matter of your inquiry, and the other sections
pertaining to the manufacture, sale and analysis of fertilizers are found in section
1150 G. C. and the following sections.

Your question practically resolves itself into whether or not the city of
Cleveland, making sales in the open market of its by-products from the municipal
reduction plant and selling for fertilizing purposes to firms which otherwise buy
of a company having a license, would be compelled to pay the license fee pro-
vided in section 1154 G. C.

I have been unable to find any adjudication on this question, in the examina-
tion I have been able to make, but it is my opinion, upon well settled principles
of law, that the city would not be liable for the license fee. The board of
agriculture is a state agency, acting for and in the name of the state, within the
powers conferred upon it by the legislature. The political subdivision of the
city of Cleveland is likewise a state agency, and while, as appears from State
ex rel. v. Gilbert, 56 O. S. 575, the functions of the state and likewise its various
political subdivisions, are governmental only with such proprietary rights as may
become incident to the exercise of the primary functions, it is clear to my mind
that if the state or any of its agencies were to be included under section 1154 G.
C. and the other sections, express mention thereof would have been made. The
state or any of its agencies are not bound by a statute unless named therein.

Endlich on Interpretation of Statutes, Sec. 161.

It is a well established rule that in general the acts of the legislature are
meant to regulate and direct the acts and rights of citizens, and in most cases
the reasoning applicable to them applies with different and frequently contrary
force to the government jtself.

Looking at the provisions of the fertilizer license sections with a view to
discovering the mischief to be avoided and the remedy to be provided, it is
apparent that the legislature only intended the sections to apply to su¢h manu-
facturers and dealers who were primarily in the business sought to be regulated.
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At least no legislative intent can be gleaned from a reading of the statutes that
would include either the state or any of its political subdivisions.

The penal section provides a fine or imprisonment for

“Whoever sells, offers for sale, or keeps for the purpose of selling within
this state, a commercial fertilizer without complying with the provisions
of this chapter relating to commercial fertilizers, etc.”

All of this fertilizer act was for the purpose of preventing fraud and deceit
and protecting the public therefrom. It was aimed to punish those persons who
might by misrepresentation and in a fraudulent manner deceive the citizens of
the state. It certainly would be a violent inference if the state thought that either
itself or its agencies would have to be regulated against such fraudulent prac-
tices as called these fertilizer acts into being.

From all the foregoing, it is my opinion that your department is without
authority to compel the city of Cleveland to pay the thirty dollar license fee for
the sale of fertilizer under the-circumstances mentioned in your request.

Very truly yours,
Josepr McGHEE,
Attorney-General.

102.

SHERIFF—SERVING SEPARATE AND DISTINCT WRITS ON DEFEND-
ANT MAY CHARGE MILEAGE ON EACH.

When separate and distinct writs are served on the defendant in the same
proceeding and at the same time, the sheriff may legally tax mileage on each of
said writs.

Corumeus, O=io, March 13, 1917,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—I have your letter of February 2, 1917, as follows:

“Kindly let us have your written opinion upon the following proposi-
tion at your earliest convenience:

“In an injunction proceeding wherein three separate and district writs
are served on the defendant in the same case and at the same time, may
the sheriff legally tax mileage on each of said writs?”

Section 2845 of the General Code reads:

“¥ * * in addition for thé fee for service and return the sheriff
shall be authorized to charge on each summons, writ, order or notice,
except as otherwise specifically provided by law, a fee of eight cents per
mile going and returning, provided that where more than one person is
named in such writ; mileage shall be charged for the shortest distance
necessary to be traveled; * * *”

- On February 2, 1905 former Attorney General E]hs rendered an opinion as
follows:
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“Your communication dated February 30, 1905, in which you request
a construction of section 1230b R. S., relative to the right of the sheriff
of Champaign county to charge mileage on each of two writs served on
William Wooley in the Ohio state reformatory at Mansfield, when both
writs were served at the same time, is received. In reply I beg leave to
say that while the supreme court has held in the case of Richardson v.
The State, 66 O. S, p. 111, that the ‘mileage’ allowed a public officer
is intended to compensate him for the expense of his travel on official
business and that where mileage is provided the officer is not entitled to
any other compensation for personal expenses, yet there has been no de-
cision of the court touching the question you submit. Section 1230b con-
tains this provision:

“‘For the service of every writ or summons and return thereof * * *
when only one defendant is named therein twenty-five cents; * % *
and mileage as in other cases”

“If mileage is claimed by the officer on both these writs it must be
based upon this language contained in this provision, viz.: ‘every writ or
summons.” While it is true the officer makes but one trip for the service
of both writs, yet if mileage is to be allowed on only one writ, we are
met with the pertinent query upon which writ is it to be allowed?

“Take for instance where two subpoenas are issued in a criminal case
and served upon the same person and at the same time, one on behalf of
the state, and the other on behalf of the defendant. If mileage is to be
allowed only for the one trip actually taken by the officer, upon which
subpoena shall the mileage be allowed? Manifestly, under the language
of the statute just quoted the claim for mileage attaches to the one as
strongly as the other and were it sought to compensate for only the miles
actually traveled, it could only be accomplished by reducing the mileage
to one-half upon each subpoena. This, I think, the law would not permit.
I am, therefore, of the opinion that the only construction to be placed upon
the language of section 1230b, as above quoted, is to allow the statutory
mileage upon both writs.” '

On October 8, 1913, former Attorney-General Hogan rendered an opinion to
vour bureau, expressly affirming the above opinion and holding that:

“Where an officer serves more than one writ in either civil or criminal
cases on the same trip, he is entitled to receive mileage for the actual
number of miles traveled and is to receive this mileage on each writ
served.”

In view of the above I am of the opinion that the sheriff may legally tax
mileage on each of the writs served on the defendant in the injunction proceed-
ing referred to.

Respectfully,
Josepr McGHEE,
Attorney-General,
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103.

BONUSES AND PENALTIES—IN CONTRACT FOR IMPROVEMENT AND
REPAIR OF ROADS—CONDITIONED ON WHETHER OR NOT CON-
TRACT IS COMPLETED WITHIN TIME SPECIFIED THEREIN—CON-
TRARY TO LAW AND AGAINST PUBLIC POLICY.

1. To place a clause in a contract for the construction, improvement and
repair of roads providing for giving bonuses to the contractor or tmposing penalties
upon him, depending upon the question as to whether he completes the work set
out in the contract in a shorter or longer time than that provided for in the samey
ts contrary to law and against a sound public policy.

2. The legality or illegality of contracts, containing provisions that a certain
sum per day for the time the work extends over the time provided in the con-
tract shall be considered as stipulated damages but not as a penalty, is not passed
upon. :

Corumsus, Onio, March 13, 1917.

Hon. T. R. RoBinsoN, Prosecuting Attorney, Mansfield, Ohio.

DeArR Sir:—I have your communication of February 13, 1917, in which you
ask my opinion in reference to a certain communication which you received from
your county highway superintendent, E. A, Merkel. Your communication reads as
follows:

“I enclose you a letter from our county surveyor, asking you to
please give us an opinion relative to same.

“Mr. Merkel and myself have both examined former opinions of the
attorney-general, but cannot find where this question has ever been asked.”

And the communication received by you from your county highway superin-
tendent reads as follows:

“Relative to a conversation that I had with you some time ago con-
cerning a section that I wish to insert in my contract for road improve-
ment for this year, I am submitting to you this section in about the form
that T wish to insert the same in the contract. If you are unable to give
me an opinion on this matter as to the legality of the question, I wish you
would submit this to the attorney-general as soon as convenient, that I
may complete my specifications for the year’s work, and if possible, use
this section.

“In addition to the use and operation of this section in connection with
my contract, I also wish to be informed as to how the bonus should be
paid and as to the legality of assessing this bonus upon the assessed
property, also the townships. Or should this be paid by the county com-
missioners as their share of the improvement as a public benefit by induc-
ing the full completion of the job before the date fixed?

“An early reply to these questions will be very much appreciated and
I believe if it can be legally operated, will be a big advantage to the public
in hastening the improvements. The section as I have contemplated its use
reads as follows:

“‘BONUS AND PENALTY.

“‘It is hereby agreed by the party of the first part and the party of the
second part, that in case this contract is not fully completed on or before



ATTORNEY-GENERAL, 239

the time fixed in the contract and bond for the completion of this contract,
that a penalty of $50.00 per day shall be deducted from the total contract
price. And it is further agreed that in case the contract is fully completed
any time before the time fixed in the contract and bond for the comple-
tion of the contract, that a bonus of $50.00 per day shall be paid to the
contractor by the county for the full time the contract is complete before
the agreed time.’

“The question of the increased amount of the contract caused by the
possibility of the bonus and how this should be taken care of, appears to
be the most important, so that in submitting this question, do not overlook
this matter.”

The question submitted to you by the county highway superintendent is as to
whether it would be lawful to include in contracts for the construction, improve-
ment and repair of highways a clause in which it is agreed that a bonus of $50.00
per day shall be given to the contractor for the time he may be able to reduce
the time fixed in the contract for the completion of the same, and to provide a
penalty of $50.00 per day, to go to the county, for each day that the completion
of the contract extends beyond the time set out in the contract for the completion
of the work.

Let me say in the first place that the object which your county highway
superintendent has in mind is a worthy one and that is to have this clause put in
the contract with a view to spurring the contractor on to a speedy completion of
the work provided for in the contract, but it is my opinion that such a clause
ought not to be placed in said contracts for the following reasons:

1. The statutes nowhere make provision for such a clause in these
contracts.

2. The general tenor and spirit of the statutes seem to he against the
idea of such a clause being placed in these contracts.

3. The placing of such a clause in these contracts would be against sound
public policy.

The first proposition above stated needs no argument as it is quite clear
that the statutes make no provision for such a clause.

As to the second proposition, T desire to call your attention to the provisions
of several sections of the General Code. Section 6911 of the General Code pro-
vides that the first step to be taken after the county commissioners decide to
proceed with the matter of constructing, improving or repairing a road is to order
the making of surveys, plats, profiles, cross-sections, estimates and specifications.

Section 6912 G. C. provides that the surveyor shall transmit his estimate of the
cost and expensc, together with a copy of his surveys, plats, profiles, estimates
and specifications, which are to be filed with the county commissioners. Notice is
then given that these different items are so filed. Based upon these different items,
the estimate-as well as the other items, objections may be raised to the matter of
the improvement. '

Section 6917 G. C. provides that when the county commissioners adopt a final
resolution to proceed with the improvement, they adopt the plans, profiles, specifi-
cations and estimates therefor, either as reported by the county surveyor or as
modified by the county commissioners. After this the further proceedings leading
up to the construction, improvement or repair of roads are based upon the estimates
of the county surveyor or as they are modified by the county commissioners. The
estimate as to the cost and expense must be used by the surveyor in making assess-
ments against the benefited property owners as provided in setion 6919 and 6922
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of the General Code. lf bonds are issued in anticipation of tax levies, as provided
in section 6929, the amount of bonds sold is based upon the estimated cost and
expense.

Section 6946 of the General Code provides that:

“No contract for any improvement shall be awarded at a greater sum
than the estimated cost thereof. The bids received shall be opened at the
time stated in the notice. If no bids are made within the estimate, the
county commissioners may amend the esfimate, and again proceed to ad-
vertise at the original estimate, for bids, but the county commissioners
shall have the right to reject all bids.”

From all of the above it is readily seen that the estimated cost and expense
of the improvement is a very vital factor in the progress of the matters leading
up to the contract for the improvement as well as the contract itself. Now the
question arises, how could the county highway superintendent make an estimate
of the cost and expense of the improvement that would be in any way reliable
and certain, if such a bonus as suggested in your communication is to be given?
In making the estimate of the cost and expense of the improvement he could not
take into consideration at all the matter of the bonus to be given to the con-
tractor in case the work were completed before the time specified in the contract.
This would be a mere matter of conjecture and yet this bonus would be a part
of the total cost of said improvement and ought to be included in the various
steps taken as enumerated above.

Furthermore, let us consider the question of the penalty very briefly. Section
6947 of the General Code provides that the contractor shall, before entering into
a contract, give a bond in a sum equal to the contract price. The conditions of
said bond are fully set out in said section and said conditions are for -the faithful
performance of the work in accordance with the plans and specifications; that
the bond shall indemnify the county against the damages that may be suffered
by failure to perform such contract according to the provisions thereof and in
accordance with the specifications for such improvement, and the bond shall also
be conditioned for the payment of all material and labor furnished for or used in
the construction of the road. But there is no condition that the bond shall be
liable for any such a matter as a penalty imposed upon the contractor. It must
be remembered that all the penalties imposed upon the contractor would ultimately
rest upon the bond in case the contractor should default in the completion of the
road according to the contract, because he would receive just so much less from
the county commissioners and the bond would be liable for just so much more.

Hence, in view of all the above, I am of the opinion that the statutes do
not contemplate such a clause as you suggest in these contracts, neither would they
permit of the same.

Now coming to the third proposition above laid down, viz., that such a clause
in the contract would be contrary to sound public policy.. Such a clause would
make every contract a sort of gambling proposition with all the best cards in the
hands of the road contractor. It would be to his advantage to have the longest
time limit possible placed in the contract for the completion, of the work set out
therein. While, on the other hand, it would be to the advantage of the county
commissioners to have the shortest time limit possible placed in the contract for
the completion of the work. In entering into every contract there would be a
sort of contest between the county commissioners and the contractor as to the
time limit placed in the contract within which the work should be completed.
Who would be most apt to win out in such a game? Usually the contractor,
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because he is more familiar with all the elements that enter into the performance
of the work set out in the contract than are the county commissioners

Furthermore, the amount of the bonus and the penalty provided for in the
contract would be a matter of great uncertainty and variation. If such a clause
were permitted to be placed in the contract, one set of county commissioners
might fix the bonus and the penalty at one hundred dollars; another set at fifty
dollars, and another at twenty-five dollars. Some might refuse even to place
any amount within the contract as a bonus and penalty.

Hence, it is my opinion, based upon all the above, that such a provision as
you suggest cannot legally be placed in a contract for the construction, improve-
ment or repair of roads. Neither would it be conducive to a sound public policy.

In rendering an opinion upon the statement of facts set out by you, I am not
unmindful of the fact that certain counties in the state, how many I do not know,
include in their contracts a provision similar to the following:

“The parties hereto, in recognition of the fact that substantial dam-
ages will accrue to the said parties of the first part and to the public in the
event that the said work is not completed within the time specified, and
that "the exact amount of such damages is not capable of ascertainment
otherwise, it is not stipulated and agreed by and between the parties
hereto that the sum of ____________ dollars ($-ococ_oo ) per day for
each and every day that may elapse between the time specified for the
completion of said work and the final completion thereof, shall be stipu-
lated damages suffered and incurred by the party of the first part by
reason of the failure of the said contractors to complete the said work
within the time specified and that the said contractors shall pay to said
commissioners as said stipulated damages, and not as penalty, ________.__.
dollars, ($oecomee = ) for every day of time that may elapse between
the time specified and the final completion of the said contract. Such stip-
ulated damages may be retained by the.commissioners from any moneys due
the contractor on this contract after the final completion thereof.”

It will be noted that in this provision it is especially specified that the amount
agreed upon as liquidated damages shall not be considered as a penalty assessed
against the contractor, but merely stipulated damages. T am not in this opinion
passing upon the legality of such a provision, but merely upon the statement of
facts as presented to me by you for consideration.

Very truly yours
JoserE McGHEE,
Attorney-General.
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104.

EXPENSES—COUNTY COMMISSIONERS AND ENGINEERS ARE EN-
TITLED TO SAME, ONLY WHENXN JOINT COUNTY DITCH PROCEED-
INGS ARE UNDER SECTIONS 6563-1 TO 6563-48 G. C., INCLUSIVE.

The provisions of section 6563-44 G. C. are expressly limited in effect to pro-
ceedings under sections 6563-1 to 6565-48 G. C., both inclusive, and do not apply
to the entire chapter on joint county diiches, beginning with section 6536 G. C.

Corumsus, OHlo, March 13, 1917.

Hox~. CuesTER PENDLETON, Prosecuting Attorney, Findlay, Ohio.

Duar Sir:—Under date of February 19, 1917, you addressed the following in-
quiry to this office:

“The county commissioners of Hancock county have requested me to
secure an opinion from you as to whether they are entitled to receive their
actual expenses while engaged in joint county work. Also whether the pay-
ment of their actual expenses under 6563-44 G. C. is limited to operation
under 6563-1 G. C. et seq. or whether it applies to the whole chapter on joint
county ditches.”

Under date of March 9, 1917, at the request of this department vou submitted
the following supplemental explanation of the original question:

“In submitting this question I intended it to apply only to joint county
ditch work. Section 6563-44 G. C. provides for the payment to the com-
missioners of their actual expenses. Is this section limited in its effect to
proceedings under 6563-1 G. C. et seq., that is, to joint county ditch work
initiated under a petition filed by fifty or more interested persons, or does
said section 6563-44 apply to the entire chapter on joint county ditches, be-
ginning with section 6536 G. C.?”

Section 6563-44 G._C. reads as follows:

“Said surveyors named in section 8 shall meet with the joint board of
county commissioners whenever required by said board and said surveyors
and auditors shall be paid their necessary expenses while employed under
this act and shall be allowed the same fees as are allowed in ditch work
generally and said commissioners shall receive the sum of three dollars a
day and their actual expenses while employed under this bill.”

Under date of March 11, 1916, my predecessor, Hon. Edward C. Turner, ren-
dered an opinion to Hon. D. F. Mills, prosecuting attorney, Sidney, Ohio, found in
the Opinions of the Attorney-General for the year 1916, Vol. 1, page 450, in which
he discussed and passed on the question which you submit for my opinion. The
following from said opinion is in point:

“An examination of the statutes governing the activities or proceedings
of county commissioners, in respect to joint county ditches, in force and
operation at the time of the enactment of said house bill No. 489, being
sections 6536 to 6563 G. C., inclusive, fails to disclose any provision for
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the payment of the expenses of county commissioners, incurred in the dis-
charge of their duties in relation to joint county ditches under said section,
nor is there found any provision for payment of the expenses of commis-
sioners in joint county ditch matters in the amendment of a number of said
Jast mentioned sections of the General Code, enacted in 103 O. L. 836.

“1t will be readily observed that the provision for the payment of the
expenses of county commissioners, found in section 6563-44 G. C. quoted
by you, is expressly limited by its terms to ‘actual expcnses while employed
under this bill’ The application of this provision is specifically limited by
its terms to the expenses of commissioners employed under the act of the
legislature in which said section of the General Code was originally en-
acted. The language of this provision is too plain to require interpreta-
tion and cannot be given such construction as to render it applicable to
cases clearly not within its terms. It may be dithcult to assign a satisfac-
tory reason for a provision for the payvment of expenses of public officials
in a given case and a failure to make such provision in another similar
case. It is, however, a sufficient reason for such distinction, in the present
instance, that the legislature has seen fit to make provision for the payment
of expenses in the one case and omitted to do so in the other.

“It is a principle well established that public officials are cutitled to re-
ceive only such compensation, fees and salaries as are authorized by law.
Since, then, the legislature has chosen to make specific provision for the
payment of expenses of county commissioners when employed under the
provisions of sections 6563-1 to 6563-48, inclusive, of the General Code, but
has not chosen to make provision for the payment of expenses when en-
gaged in similar service under other statutory provisions, it follows from
the familiar principle just referred to that in the latter case there is no
authority for the payment of the expenses of county commissioners.

“T am therefore of opinion, in answer to your inquiry, that the expenses
of county commissioners in proceedings under the provisions of section
6536, 6537, 6540 and 6556, as amended, 103 O. L. 836, or section 6559 G. C.,
are not authorized by law to be paid.”

I concur in the reasoning given in said opinion and in the conclusion reached,
and am of the opinion, in answer to your inquiry, that the provisions of section
6563-44 G. C. are expressly limited in effect to proceedings under sections 6563-1 to
6563-48 G. C., both inclusive, and do not apply to the entire chapter on joint county
ditches, beginning with section 6536 G. C.

Very truly yours,
Josepr McGHEE,
Attorney-General.
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105.

STENOGRAPHER—AT CORONER’S INQUEST—COUNTY COMMISSION-
ERS NOT LIABLE FOR SUCH SERVICES—COURT STENOGRAPHER
—NOT ENTITLED TO ADDITIONAL COAPENSATION FOR SERV-
ICES RENDERED IN TRANSCRIBING TESTIMONY TAKEN BEFORE
GRAND JURY.

The county connissioners are not aulhorized to pay for services rendered by
u stenographer in taking testimony at a coroner's inquest.

The prosecuting atiorney is not authoriced to expend a part of the moincy
drawn by him under section 3004 G. C., for the payment of extra compensation
to the official stenographer for services rendercd in lranscribing testimony taken
before the grand jury.

Corumsus, Onio, March 13, 1917.

Hon~. DeEanN E. STaNLEY, Prosecuting Attorney, Lebanon, Ohio.
Dear Sir:—I have your letter of February 15, 1917, as follows:

“I desire to inquire whether or not county commissioners are author-
ized to pay the bill for stenographic services rendered by a stenographer
in taking testimony at a coroner’s inquest and whether or not the prose-
cuting attorney is authorized to expend a part of the money drawn by
him under section 3004 of the General Code for the payment of the official
stenographer for his services in transcribing testimony taken by him before
a grand jury, as provided by law, and if not is there any provision of law
by which such stenographer’s services may be paid, or are they part of
the duties of the official stenographer?”

Also your letter which reads:

“Touching the question of compensation to the stenographer in my letter
referred to, I know of no other means by which the stenographer of a
coroner can be paid than the allowance of the bill by the county commis-
sioners. And in as much as the statute speaks of the taking of testimony
by a stenographer, it would seem proper for the commissioners to allow
such bill, even though the stenographer happened to be the official ste-
nographer of the court of common pleas. The same reasoning would apply
for the payment, under section 3004, for transcriptions of testimony taken
before a grand jury.”

Answering your first question, sections 2856 and 2866 of the General Code read:

“Sec. 2856. When informed that the body of a person whose death
is supposed to have been caused by violence has been found within the
county, the coroner shall appear forthwith at the place where the body is,
issue subpoenas for such witnesses as he deems necessary, administer to
them the usual oath, and proceed to inquire how the deceased came to his
death, whether by violence from any other person or persons, by whom,
whether as principals or accessories before or after the fact, and all
circumstances relating thereto. The testimony of such witnesses shall be
reduced to writing, by them respectively subscribed, except when steno-
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graphically reported by the official stenographer of the coroner, and, with
the finding and recognizances hereinafter mentioned, if any, returned by
the coroner to the clerk of the court of common pleas of the county.
If he deems it necessary, he shall cause such witnesses to enter into re-
cognizance, in such sum as may be proper, for their appearance at the
succeeding term of the court of common pleas of the county to give testi-
mony concerning the matter. The coroner may require any and all such
witnesses to give security for their attendance, and if they or any of them
neglect to comply with his requirements, he shall commit such person to
the prison of the county, until discharged by due course of law.

“Sec. 2866. Coroners shall be allowed the following fees: For view
of dead body, three dollars; for drawing all necessary writings, and re-
turn thereof, for every one hundred words, ten cents; for traveling, each
mile, to the place of view, ten cents; when performing the duties of
sheriff, the same fees as are allowed to sheriffs for similar services.”

Since there is nothing in the statutes making it the duty of the official
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ste-

nographer to take notes at coromer’s inquests, the thing to be determined is, can
’

the coroner employ a stenographer for that purpose.

On August 19, 1911, former Attorney-General Hogan rendered an opinion,
D-326, found in volume 1 of the Attorney-General’s Report for the year 1911-

1912, page 320, in which it was held:

“There is no statute authorizing the coroner to engage a stenographer
and when he does it must be at his own expense.”

In construing section 2856, above quoted, it wa$ said in this opinion:

“This section provides that when the testimony of a witness at an
inquest is stenographically reported by the official stenographer of the
coroner, the witness need not sign the same. It does not authorize the
payment from the county of the compensation of the stenographer. There
is no statute empowering a coroner to employ a stenographer, and if he
does so it must be at his expense.

“It is a well-known principle of law that no officer, or person, can
draw compensation from public funds except by authority of statute or
ordinance.

“The allowance to the coroner of ten cents per one hundred words
for a necessary writings is the only proper charge to be paid from the
county for such writings. The amount paid to the stenographer was illegal.
The allowance was made upon certificate of the coroner for work for
which he drew the full pay. The payment by such certificate was un-
authorized and the finding should be made against the coroner for the
amount so paid.”

Answering your second question, in regard to how the official stenographer

“The official stenographer of the county, at the request of the prose-
cuting attorney, shall take shorthand notes of the testimony and furnish a
transcript thereof to him and to no other person, but the stenographer
shall withdraw from the jury room before the jurors begin to express their
views or give their votes on a matter before them. The stenographer shall

should be paid for services in transcribing testimony taken by him before a grand
jury, I have to call your attention to section 13561 G. C., which reads:
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take an oath, to be administered by the court after the grand jurors are
sworn, imposing an obligation of secrecy to not disclose any testimony
taken or heard except to such jury or prosecutor, unless called upon in a
court of justice to make disclosures.”

In an opinion dated April 15, 1910, Attorney-General's Reports for the year
1910-1911, page 857, it was held that an official stenographer was not entitled
to additional compensation for taking notes of testimony before a grand jury. In
this opinion it was said :

“Section 13561 General Code makes it the duty of the official stenog-
rapher, at the request of the prosecuting attorney, to take shorthand notes
of testimony before the grand jury, and to furnish a transcript thereof to
the prosecuting attorney. Both of these duties devolve upon the stenog-
rapher in his official capacity and are compensated, so far as he is con-
cerned, by his annual salary receivable under section 1550 General Code.”

I agree with both of the opinions above quoted and in direct answer to your
two inquiries it is my opinion that county commissioners are not authorized to
pay for services rendered by a stenographer in taking testimony at a coroner’s
inquest, and that the prosecuting attorney is not authorized to expend a part of
the money -drawn by him under section 3004 G. C. for the payment of extra
compensation to the official stenographer for services rendered in transcribing
testimony taken by him before the grand jury.

Very truly yours,
" JosepHE MCcGHEE,
Attorney-General.
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106.

VILLAGE SCHOOL DISTRICT AND TOWNSHIP RURAL SCHOOL DIS-
TRICT UNITING FOR HIGH SCHOOL PURPOSES UNDER SECTION
7669 G. C—MAY ISSUE BONDS THEREFOR ON VOTE OF ELECTORS
OF RESPECTIVE DISTRICTS IN MANNER PROVIDED BY SECTIONS
7625, 7626 AND 7627 G. C.

A willage school district and a township rural school district uniting for high
school purposes under section 7669 of the General Code may each issue bonds
under said section on a wvote of the clectors of the respective school districts in
the manner provided by sections 7625, 7626 and 7627 of the General Code for the
purpose of erecting a high school building for joint high school district. Such
separate issue of bonds by a vote of such school districts so uniting for high school
purposes will be in compliance with the prouvisions of said section 7669, which reads
as follows:

“Each board also may submit the question of levying a tax on the
property in their respective districts for the purpose of purchasing a site
and erecting a building and issue bonds as is provided by law as in the
case of erecting or repairing school houses, but such question of tax levy
wmust carry in each district before it may become operative in either.”

Corumsus, Onro, March 13, 1917.

Hox. Jorn C. D’Avrton, Proseuting Attorney, Toledo, Ohio.

Dear Sir:—I have at hand your letter of January 2, 1917, addressed to this
department and asking for an opinion, in which you say:—

“The board of education of the village school district of Sylvania and
the board of education of Sylvania township ruraleschool district have
united for high school purposes under section 7669 of the General Code.
Both boards now desire to purchase a site and erect 2 high school thereon
at a cost of $50,000.00, $35,000.00 to be paid by the township rural school
district and $15,000.00 by the village school district.

“Section 7669 provides that the question of levying a tax for the
purchase of a site and erecting a building shall first be favorably voted on
by each district. The rate that Sylvania village could levy so as to come
within the provisions of 5649-2 and 5b—and the same is true of the town-
ship—~would necessarily extend over the period of five years, as pro-
vided by section 5649-5; and for the reason that the total aggregate value
of property for taxation in each district is so small, the aggregate levy
that could be made within the limits of 5649-2 and 5649-5b would not be
sufficient to raise the necessary $15,000.00 and $35,000.00 respectively in
said five years, provided by 5649-5.

“The question now is:

“1. Would each district, by submitting a bond issue for the amount
needed, viz.: $15,000.00 in the village school district, and $35,000.00 in the
township school district, under the provisions of G. C. 7625, 6, 7 and 5649-2
and 5b, comply with the provisions of section -7669 of submitting the
question of ‘levying a tax”’ Or, put in another way, if the village school
district submitted the question of an issue of honds in the sum of $15,000.00
for a period of 20 years, and the township school district submitted the
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question of an issue of bonds in the sum of $35,000.00 for a period of 20
years, would the provisions of 7669 be complied with?

“2. If question 1 is answered in the affirmative, are the provisions of
7669, 7670 and 7671 broad enough to, and do they, contemplate that the
managing committee of four members could proceed to purchase a site
and let a contract for the building of a high school thereon in the same
manner, perhaps, as is authorized for the building of a high school by a
board of education, if the respective hoards of education granted, or at-
tempted to grant, the right to the managing committee?

“3. If both questions 1 and 2 are answered in the affirmative, in whose
name would the title to the real estate be taken—the real estate about to
be purchased lying within the limits of the village school district?”

Section 7669 of the General Code, referred to by you, provides as follows:

“The boards of education of two or more adjoining rural school
districts, or of a rural and village school district by a majority vote of the
full membership of each board, may unite such districts for high school
purposes. Each board also may submit the question of levying a tax on
the property in their respective districts, for the purpose of purchasing
a site and erecting a building, and issue bonds, as is provided by law in
case of erecting or repairing school houses; but such question of tax levy
must carry in each district before it shall become operative in either.
If such boards have sufficient money in the treasury to purchase a site
and erect such building, or if there is a suitable building in either district
owned by the board of education that can be used for a high school
building it will not be necessary to submit the proposition to vote, and
the boards may appropriate money from their funds for this purpose.”

With respect to your first enquiry it may be observed, as I view the provisions
of section 7669 applicable to your enquiry, the provisions thereof authorizing
each board of education of school districts united for high school purposes to

“x k% gubmit the question of levying a tax on the property in their
respective districts, for the purpose of purchasing a site and erecting a
building, * * *»

has no reference to or connection with the election authorized and provided for
by sections 5649-5 and 5649-5a on the question of an increased tax rate in a
school district (or other political subdivision) over the maximum external and
internal rates prescribed by sections 5649-2 and 5649-3a respectively.

That the provisions of section 7669 above noted have no reference to the
provisions of the Smith law, so-called, is evidenced from the fact that the pro-
visions of section 7669 above noted were a part of the statutory law of the state
a number of years before the enactment of the Smith one per cent. law., (See
R. S. 4009-15; 97 O. L. 359.)

As far as your question is concerned, I am inclined to view the provisions of
section 7669 authorizing each board of education to submit the question of a
tax levy on the property of each district for the purpose of purchasing a site for
and erecting a high school building, and requiring such question to carry in both
districts before becoming operative in either, expend their force on the further
provisions of section 7669 authorizing the issue of bonds for such purposes. This
language of section 7669 as to a tax levy and the issue of bonds for the purpose
of purchasing a site for and erecting a high school building must be read to-
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gether, and so read this section clearly authorizes the board of education of each
school district united with another for high school purposes to submit to the
electors thereof the question of an issue of bonds for the purpose of purchasing
a site for and erecting a high school building for the use of the joint district, and
a tax levy therefor, it being the duty of each board to determine the amount
of the bond issue to be submitted to the electors of its district; and the bond
issue question would have to carrv in hoth districts before a favorable vote in
either would go into effect.

In this connection it may be observed that section 7669 of the General Code,
authorizing as it does the electors of each school district on the submission of
the board of education thereof to vote a bond issue therein in the manner pro-
vided by law (Sec. 7625 G. C.) for the purpose of purchasing a site for and erect-
ing a high school building for the use of joint district, section 11 of article XII of
the State Constitution in itself not only authorizes but directs an annual tax levy
to pay bonds issued in pursuance of such vote as they mature and interest thereon.
This section of the Ohio Constitution reads as follows:

“No bonded indebtedness of the state, or any political subdivision
thereof, shall be incurred or renewed, unless, in the legislation under
which such indebtedness is incurred or renewed, provision is made for
levying and collecting annually by taxation an amount sufficient to pay
the interest on said bonds, and to provide a sinking fund for their final
redemption at maturity.”

(See Link v. Karb, 8 O. S. 326.)

The same purpose disclosed by the section of the state constitution above
quoted is also served by the provisions of section 5649-1 of the General Code,
which reads as follows:

“In any taxing district, the taxing authority shall, within the limitations -
now prescribed by law, levy a tax sufficient to provide for sinking-fund
and interest purposes for all bonds issued by any political subdivision,
which tax shall be placed before and in preference to all other items,
and for the full amount thereof.”

The annual levy necessary to pay such bonds voted by the electors of each
district and the interest thereon would, as an indebtedness incurred by a vote of
the people, be in addition to the maximum levy provided in section 5649-2 and
5649-3a, but subject, of course, to the limitations of the combined maximum rate
prescribed by section 5649-5b.

From the provisions both constitutional and statutory above noted it is clear
that the authority, and duty as well, of each hoard of education to levy annually
taxes to meet the payment of bonds issued therein follows the issue, and in the
light of said provisions it is difficult to see that the provisions of section 7669
authorizing each board to submit the question of levying a tax on the property in
its district has any independent force when bonds are voted and issued therein
as authorized by said section and in the manner prescribed by sections 7625, 7626
and 7627 of the General Code.

In answer to your first question, I am of the opinion that if the village school
district mentioned in your communication submits the question of an issue of
bonds in the sum of $15,000.00 for a period of twenty years, or other number of
years, and the township school district submits the question of an issue of bonds
in the sum of $35,000.00 for a period of twenty years, or other number of vears,
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such action on the part of said board would be in compliance with the provisions
of section 7669 of the General Code.

With respect to your second question it will be noted that the sole authority
of the managing committee of the high school of the joint district provided for ,
by section 7669 is that conferred by the provisions of sections 7670 and 7671 of
the General Code, which are as follows: '

“Sec, 7670. Any high school, so established shall be under the man-
agement of a high scheol committee, consisting of two members of each
of the boards creating such joint district, elected by a majority vote of
such boards. Their membership of such committee shall be for the same
term as their terms on the boards which they respectively represent. Such
high school shall be free to-all youth of school age within each district,
subject to the rules and regulations adopted by the high school com-
mittee, in regard to the qualifications in scholarship requisite for admis-
sion, such rules and regulations to be of uniform operation throughout
each district. ]

“Sec. 7671. The funds for the maintenance and support of such high
school shall be provided by appropriations from the tuition -or contingent
funds, or both, of each district, in proportion to the total valuation of
property in the respective districts, which must be placed in a separate
fund in the treasury of the board .of education of the district in which
the school house is located, and paid out by action of the high school com-
mittee for the maintenance of the school.”

It is clear from the provisions of these sections that the only authority con-
ferred upon the high school committee is that of managing the high schdol estab-
lished by the boards of education, and I am, therefore, of the opinion that the
high school committee of four members provided for by section 7670 of ' the
General Code would have no authority to purchase a site for and let a contract
for the erection of a high school building thereon either with or without an
attempted grant of authority to do so on the part of the respective boards of
education, for I see nothing in the provisions of any of the sections above con-
sidered authorizing the respective boards of education to delegate the authority
imposed on them to provide for the erection of or to otherwise establish a high
school.

With respect to the questions just discussed I believe that the conclusions
reached by me are in substantial accord with an opinion of my predecessor, Hon.
Edward C. Turner, under date of June 20, 1916, and addressed to Hon. Hugh F.
Neuhart, prosecuting attorney, Caldwell, Ohio, a copy of which opinion is herewith
enclosed.

As to vour third question, I am of the opinion that the title to the real estate
secured for a site for the high school building should be taken in the name of the
boards of education of both districts for use of the joint district for high school
purposes, '

Very truly yours,
Joserr McGHEE,
Attorney-General.
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107.

COUNTY COMMISSIONERS—MAY ISSUE BONDS FOR ROAD IMPROVE-
MENT UNDER SECTION 6929 G. C. WHEN PART OF COST OF IM-
PROVEMENT IS TO BE BORNE BY TOWNSHIP—WITHOUT RESO-
LUTION OF TRUSTEES THEREOF AUTHORIZING THE SAME.

County commissioners may, under section 6929 G. C., issue bonds covering
the cost and expense of constructing a road improvement under chapter 6 of the
Cass road law, a part of which cost and expense is to be borne by a township, with-
out a prior resolution by the trustees of such township, authorizing the county com-
missioners to make a levy aunually upon all the taxable property of the township,

to pay the proportion of the cost and expense of the tmprovement to be paid by
such township.

Corumers, OHT0, March 13, 1917.

Hox~. Jou~ L. Hersg, Prosecuting Aitorney, Circleville, Ohio.

DEear Sir:—I have the honor to acknowledge your letter of February 16, 1917,
asking the opinion of this department, in which you say:

“The board of county cotnmissioners of Pickaway county, Ohio, by
unanimous vote, adopted a resolution to provide for improving fhe Duvall
county highway in Madison township, Pickaway county. TForty per cent.
to be paid by the county, thirty per cent. by the township and thirty per
cent. to be assessed upon the owners of real estate lying within one mile
on either side of said road according to benefits accruing to such real
cstate, as provided for by section 6910 General Code.

“For the purpose of providing money with which to pay the respective
shares of Pickaway county, Madison township and of the lands to be
assessed, it will be necessary to issue honds of the county in the sum of
$20,000.00 as provided for by section 6929 of the General Code.

“The auditor tells me that when he and the former prosccuting
attorney submitted a transcript for a former issuc of bonds to your de-
partment, which the industrial commission had agreed to purchase, that
one of the attorneys in attorney-general’s office told them that it was
necessary that the trustees of the township adopt a resolution authorizing
the county commissioners to make a levy annually upon all the taxable
property of the township, to pay the portion of the bonds and interest
to be paid by the township and also to provide against any default in pay-
ment by the property owners.

“x * * * % * *

“Our question therefore is, does the law require such a resolution
from the trustees of Madison township, or can the commissioners issue
these bonds and without such a resolution, levy on all the property of
Madison township, annually a tax sufficient to pay the township’s portion
of this bond issue and the amount due from any of the property owners
in case they fail to pay.”

In answering your question, I do not deem it necessary to discuss or even
note all ‘of the sections of the General Code which were originally enacted as
chapter 6 of the Cass road law, relating to road construction and improvement
by county commissioners.
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Section 6910 G. C. in terms provides for the initiation of road improvement
by county commissioners on unanimous vote, without a petition therefor. The
cost and expense of road construction or improvement projected by county com-
missioners under section 6910 G. C. are to be apportioned according to some one
of the plans provided for by section 6919 G. C

Plan 1, under which it is evident the cost and expense of the improvement
in question was apportioned by the board of commissioners of your county, is as
follows:

“l. Not less than thirty-five per cent. nor more than fifty per cent.
thereof, shall be paid out of the proceeds of any levy or levies for road
purposes upon the grand duplicate of all the taxable property in the county
or out of any funds available therefor. Not less than twenty-five per cent.
nor more than forty per cent. thereof shall be paid out of the proceeds
of any levy or levies for road purposes upon the grand duplicate of the
county to he levied upon the taxable property of any township or town-
ships in which said improvement may be in whole or part situated, and the
balance thereof which shall not be less than twenty per cent. nor more
than thirty-five per cent., shall be assessed upon and collected from the
owners of real estate abutting upon said improvement, or within one mile
of either side thereof according to benefits accruing to such real estate as
may be determined upon by said commissioners.”

Section 6922 to 6925 inclusive, G. C. provide for making, apportioning
and certifying to the duplicate, assessments according to benefits upon property
lying within the particular district adopted.

Sections 6926, 6927 and 6929 G. C. provide as follows:

“Sec. 6926. The proportion of the costs and expenses of such improve-
ment to be paid by the county, shall be paid out of any road improvement
fund available therefor. IFor the purpose of providing by taxation a fund
for the payment of the county’s proportion of the costs and expenses of
constructing, improving, maintaining, dragging and repairing roads under
the provisions of this chapter, the county commissioners are hereby author-
ized to levy annually a tax not exceeding two mills upon each dollar of
the taxable property of said county. Said levy shall be in addition to all
other levies authorized by law for road purposes, hut subject to the limita-
tion on the combined maximum rate for all taxes now in force.

“Sec. 6927. For the purpose of providing by taxation a fund for the
payment of the proportion of the costs and expenses of such improvement
to be paid by the township or townships interested, in which such road
may be in whole or part situated, the county commissioners are hereby
authorized to levy a tax not exceeding three mills in any one year upon
all the taxable property of such township or townships. Such levy shall
be in addition to all other levies authorized by law for road purposes, but
subject to the limitation on the combined maximum rate for all taxes now
in force.

“Sec. 6929. The county commissioners in anticipation of the collection
of such taxes and assessments may, whenever in their judgment it is
deemed necessary, sell the bonds of said county in the aggregate amount
necessary to pay the estimated cost and expenses of such improvement.
Such bonds shall state for what purpose they are issued and shall bear
interest at a rate not to exceed five per cent. per annum, payable semi-
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annually and in such amounts and to mature at such times as the com-
missioners shall determine, subject to the provision however that said
bonds shall mature in not more than ten years. Prior to the issuance
of such bonds, the county commissioners shall provide for levying and
collecting annually a tax upon all the taxable property of the county to
provide a sum sufficient to pay the interest on such bonds and to create a
sinking fund for their retirement at maturity. The sale of such bonds
shall be advertised once not later than two weeks prior to the date fixed
for such sale in a newspaper published and of general circulation within
such county, if there be any such paper published in said county, but if
there be no such paper published in said county then in a newspaper
having general circulation in said county. Such bonds shall be sold to the
highest responsible bidder for not less than par and accrued interest.

“The county commissioners may reject any or all bids. The proceeds
of such bonds shall be used exclusively for the payment of the costs and
expenses of the improvement for which they are issued.”

It is apparent from the foregoing statutory provision, as well as from all
others enacted as a part of chapter 6 of the Cass road law relating to the matter
of road construction and improvement by county commissioners, that, save where
the cost and expense of constructing or improving a road is apportioned between
the county and a township therein by agreement between the county commissioners
and the township trustees of such township, under section 6921 G. C., and save
in cases where such road construction or improvement is projected by the county
commissioners through a municipality by an agreement with the council thereof,
all the proceedings relating to the construction and improvement of roads under
chapter 6 of the Cass road law are within the untrammeled power and jurisdic-
tion of the board of county commissioners.

Your specific question is, whether or not, hefore issuing honds under section
6929 G. C., covering the cost aud expense of constructing or improving this road,
to be borne by the county, township and property assessed, it is necessary that
the township trustees by resolution authorize the county commissioners to make
the annual levy upon all the taxable property of the township provided for by
section 6927 G. C. It is clear that there is no provision in terms making such
resolution, on the part of the township trustees, a condition precedent to the right
of the county commissioners either to make an annual levy upon the taxable
property of the township, to pay such township’s share of the improvement, or to
the right of the county commissioners to issue bonds under section 6929 G. C.

It is just as clear that if these sections are to be interpreted as requiring such
resolution of authority by the township trustees before the county commissioners
can make the levy on township property provided for by section 6927 G. C., a
veto power will be given to the township trustees as to all road improvements,
the cost and expense of which, either under petition therefor or by resolution of
the county commissioners under cection 6910 G. C, is to be borne in part by the
township.

I am of the opinion that no such power is granted to township trustees, either
with respect to improvements granted by the county commissioners on petition, or
projected by the county commissioners under section 6910 G. C.

The provision of section 6927 G. C., authorizing the county commissioners to
make an annual levy upon the taxable property in the township, to pay the town-
ship’s share of road construction or improvement, was taken from section 6956-14
G. C.,, which was a part of the Braun road law and which was repealed in the
enactment of the Cass road law. The power of the county commissioners to
make such aunual levy has not to my knowledge been in any manner challenged,
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and answering your question categorically I am of the opinion that the board of
county commissioners of your county may issue bonds in the manner provided for
by section 6929 G. C., without any resolution of authority by the township trustees
with respect to the annual levy to be made by the county commissioners on the
property in the township, to pay the township’s share of the improvement.

With respect to that part of your letter in which you say that some attorney
in the attorney-general’s office advised the former prosecuting attorney of your
county and the county auditor that such resolution by the trustees of the township
was necessary, I am informed that an attorney in this department under Attorney-
General Turner advised these officers that before the county commissioners of a
county could issue bonds under section 1223 G. C,, covering the part of an inter-
county highway improvement to be borne by the county, township and abutting
property owners, the trustees of the township would have to adopt a resolution,
under section 1222 G. C., providing for an annual levy upon the taxable property
in the township, to pay the township’s portion of such improvement.

I do not deem it necessary at this time to express auny opinion with respect to
this view as to the construction of sections 1223 and 1222 G. C. applying to inter-
county highway improvement. It is sufficient to note that there is an obvious dis-
tinction between the provisions of seétion 1222 G. C. and those of section 6927 G. C.
In one case the levy on the taxable property in the township for the purpose of
the improvement is to be made by the township trustees; in the other the levy
is made by the board of county commissioners; and, as before noted, T am clearly
of the opinion that the commissioners may issue bonds under section 6929 G. C.
without any resolution of authority by the township trustees with respect to the
annual levy to be made by the county commissioners on taxable property in the
township, under section 6927 G. C. Very truly yours,

Josepa McGHEE,
Attorney-General.

108.

MEETING—HELD UNDER SECTION 4747-1 G. C—EXPENSES THEREOF
CANNOT BE PAID FROM BOARD OF EDUCATION TFUXND, OR ANY
OTHER FUND.

No expenses, fees or salaries can be paid from the county board of education
fund, or any other fund, by reason of a meeting held under the provisions of section
4747-1 G. C. '

Corumsrs, Onio, March 13, 1917.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :(—In your letter of February 28, 1917, you submit for my opinion
the following statement:

“May any payments be made from the county board 6f education fund,
or from any other public fund, for any expenses that might have been in-
curred by reason of a meeting held under the provisions of section 4747-1
General Code, 104 O. L., page 139?”

Section 4747-1 G. C. provides:

“Once each year all the members of the boards of education of the
varjous village and rural school districts within any county school district
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shall hold a meeting for the purpose of discussing matters relating to the
schools of such county school district. The county superintendent shall
arrange for the time and place of holding such meeting and shall also act
as chairman.”

The above section of the General Code is a part of what is commonly called
the “new school code” and its provisions relate to duties of members of boards of
education of the various village and rural school districts, being additional duties
to those duties theretofore devolving upon such boards.

The compensation of members of boards of education is provided for in Gen-
eral Code section 4715, as follows:

“Each member of the board of education of rural school districts, ex-
cept such districts as contain less than sixteen square miles, shall receive as
compensation two dollars for each regular meeting actually attended by
such member, but for not more than five meetings in any year. The com-
pensation allowed members of the board shall be paid from the contingent
fund,”

and nothing therein refers to expenses either of the board or of the individual
members thereof while in the performance of their several duties.

General Code section 4734, which provides that each member of the county
board of education shall be paid his actual and necessary expenses incurred during
his attendance upon any meeting of the board, was enacted at the same time as the
above quoted section 4747-1 and it would seem to follow that the legislative intent
might be drawn from the circumstances that, having provided for the expenses of
one board, it intended the other boards to have no such expenses, else they would
have heen provided for also.

I believe it is a well settled principle of law in Ohio that where fees and com-
pensation are provided for by law for public officials, such laws must be strictly
construed and the officials are permitted no other or further remuneration except
that which is especially provided. A few of the numerous decisions upon this
subject might well be noted and considered :

In Richardson v. State, ex rel,, etc., 66 O. S. 108, the plaintiff, the county com-
missioners, claims that in addition to his compensation and mileage he is entitled
to be reimbursed out of the county treasury for certain expenses such as traveling
expenses, livery hire, etc,, but the court held that the statute must be strictly con-
strued and that he could charge only that amount which was specifically provided
for by statute.

In Debolt v. Trustees, 7 O. S. 237, the township treasurer endeavored to charge
fees upon money received and disbursed and the court held that no officer, whose
compensation is regulated by fees, can charge for a particular service unless the
law specifically gives him fees for that service.

In Strawn v. Commissioners, 47 O. S. page 404, a county surveyor charged for
making a record of a surveyv and the court held that no statutory provision having
been shown directly authorizing payment out of the public funds of the fees of a
county surveyor for recording a private survey, no fees could be charged. The
fact that a duty is imposed upon a public officer will not be enough to charge the
public with an obligation to pay for its performance, for the legislature may deem
the duties imposed to be fully compensated by the privileges and other emoluments
belonging to the office, or by fees permitted to be charged and collected for services
connected with such duty and service, and hence provides no compensation therefor.

In Jones v. Commissioners, 57 O. S. 189, a county auditor endeavored to secure
extra compensation for making certain statistical reports, but'the court held where
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there is no provision of law for the auditor to charge and collect fees for services,
no charge shall be made therefor and the auditor’'s service in making the reports
for the commissioners must be deemed, if not gratuitous, at least satisfied by the
salary attached to his office, and he cannot be paid extra compensation out of the
county treasury.

In Anderson v. Commissioners, 25 O. S. 13, the prosecuting attorney appointed
an assistant to examine into the annual report of the county commissioners. The
court held the statute under which the appointment was made, and in pursuance of
of which the service was rendered, makes no provision for compensation for such
services. \Where a service for the benefit of the public is required by law and no
provision for its payment is made, it must be regarded as gratuitous and no claim
for compensation cau be enforced.

In Clark v. Commissioners, 58 Q. S. 107, the clerk of courts endeavored to
charge for indexing and other services. The court held it to be well settled that
a public officer is not entitled to receive pay for services out of the public treasury
unless there is some statute authorizing the same, and that services performed for
the public, where no provision is made hy statute for payment, are regarded as a
gratuity or as being compensated by fees, privileges and emoluments accruing to
such officer in the matters pertaining to his office.

I must, therefore, hold that for the duties to be performed under section 4747-1
G. C. no expenses, fees or salaries can be paid from the county board of education
fund or any other fund provided by law.

Very truly yours,
JoserH McGHEE,
Attorney-General.

109.

OFFICES INCOMPATIBLE—TOWNSHIP TRUSTEE AND MEMBER OF
BOARD OI' EDUCATION.

The duties of a member of a township board of educaiton and the towiship
trustee are incompatible and the two offices cannot be held contemporancously by
the same person.

Corumsaus, OH”ro, March 13, 1917.

Hown. PuiL H. WIELAND, Prosecuting Attorney, Mt. Gilead, Ohio.

Dear Sir:—I am in receipt of your communication February 20, 1917, as fol-
lows:

“I desire to submit the following question to your department for an
opinion :

“Can a member of a township board of education also hold the office
of township trustee or are those two offices incompatible>”

My predecessor, Edward C. Turner, on December 9, 1913, rendered an opinion
to Hon. T. B. Jarvis, prosecuting attorney, Mansfield, O., found in volume 3, page
2357, Opinions of the Attorney-General, for the year 1915, wherein he held that
the office of township trustee and member of the board of education, in and for the
said township are incompatible for the reason, that the same.may be and fre-
quently are adverse in the matter of levying and the adjustment of tax rates as
provided in section 5649-3A and 5649-3B the General Code.



ATTORNEY-GENERAL. 257

Section 5649-3A provides, that on or before the first Monday in June in each
vear, the trustees in each township and each board of education and other taxing
officials, shall submit to the county auditor an annual budget setting forth an es-
timate stating the amount of money needed for the ensuing year.

1t further provides the matters that the budget shall specifically set forth and
the limit of the rate to be fixed by cach of the taxing authoritics, named in said
section.

Section 5649-3B provides for a budget commission composed of county auditor,
prosecuting attorney and county treasurer for the purpose of adjusting the rates
of taxation and the amount of taxes to be levied in each county.

Section 5649-3C provides as follows:

*The auditor shall lay before the budget commissioners the annual
budgets submitted to him by the boards and officers named in section
5649-3A of this act. ¥ * * The budget commissioners shall examine
such budgets and estimates prepared by the county auditor, and ascertain
the total amount to be raised in each taxing district for state, county, town-
ship, city, village, school district, or other taxing district purpose. * * ¥
If such total is found to exceed such authorized amount in any township,
city, village school district, or gther taxing district in the county, the
budget commission shall adjust the various amounts to be raised so that
“the total amount thereof shall not exceed in any taxing district the sum
authorized to be levied therein. In making such adjustment the budget
commissioners may revise and change any or all the items in any such
budget, but shall not increasc the total of any such hudget. or item therein.
The budget commissioners shall reduce the estimates contained in any or all
such budgets by such amount or amounts as will bring the total for each
township, city, village, school district, or other taxing district, within the
limits provided by law.”

In case it becomes nccessary for the budgel commissioners to reverse the
estimate contained in the budget, provided for in section 5649-3A, the com-
misgioners call the members of the board of education and the township trustees
hefore them for conference for a discussion of the merits of their respective claims,
under which circumstances the members of the board of education and the town-
ship trustees necessarily represent adverse interests which is not permissible in the
same individual.

I concur in the opinion rendered by my predecessor, Hon. Edward C. Turner,
and, therefore, advise you that a member of a township board of education, may
not, at the same time, hold the office of township trustee.

Very truly yours,
JosepH MCGHEE,
Attorney-General.

8--Vol. I—A. G.
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110.

APPROVAL—ARTICLES OF INCORPORATION OF THE OWNERS MU-
TUAL LIVE STOCK INSURANCE COMPANY.

CoLuMmBus, Onro, March 14, 1917,

Hon. W. D. FuLtoN, Secretary of State, Columbus, Ohio.

DearR Sir:—I am herewith returning to you the articles of incorporation of
“The Owners Mutual Live Stock Insurance Company.” The purpose clause in said
articles of incorporation is in legal effect in substantial compliance with the third
paragraph of section 9609 of the General Code. Inasmuch as said certificate is
otherwise in accord with the sections of the General Code providing for live stock
insurance corporations, said certificate is approved and you are advised to receive
and record the same. Very truly yours,

JoserH MCGHEE,
Attorney-General.

111,

RETIRED OFFICER—ENTITLED TO LIKE PAY AS OFFICERS ON AC-
TIVE LIST—WHEN ORDERED ON DUTY BY ADJUTANT GENERAL—
PAID FROM APPROPRIATION FOR CAMP PAY,

A retived officer ordered on duty by the adjutant general of Ohio is entitled un-
der section 5201 G. C. to like pay and allowance as officers on the active list and by
virtue of section 5296 G. C. may be paid from appropriation for camp pay.

CorumBus, OHIO, March 14, 1917,

Hon. A. V. DonaHEY, Auditor of State, Columbus, Ohio.
DEeAR Sir:—Under recent date you wrote me to the following effect :

“Enclosed you will find a voucher made payable to Lt. Col. Miletus
Garner in the sum of $781.67, to be paid from Personal Service O. N. G.—
Camp Pay.

“There is -some doubt in my mind as to whether this is a proper charge
against this fund, and I, therefore, request that you advise me as to whether
or not you would consider this a proper charge against the appropriation
made to the Ohio National Guard for Personal Service, classification A-2,
Wages—Camp Pay.”

The voucher which you submitted is one made in favor of Lt. Col. Miletus
Garner and has attached thereto a certified account stating as follows:

“For services per S. O. No. 141, Par. 8 A. G. D. July 1st to Sept. 7th

incl.
“For month of July. oo $350 00
“For month of Augiste oo 350 060
“7 days in September at $11.67 per day__ e 81 67

G781 677
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The sole question presented by you is as to the fund out of which the said
voucher shall be paid.
The special order referred to in the certified-account is to the following effect:

“CoLuMsus, July lst, 1916.

“Special Orders No. 141.

“Par. 8—Lieutenant Colonel Miletus Garner, Ohio National Guard, re-
tired, is restored to the active list of officers, O. N. G., and will report to
Brigadier-General Benson W. Hough, the Adjutant General, Ohio, for as-
signment to duty.”

It appears, therefore, that Lt. Col. Garner was on the retired list of officers
prior to the issuance of Special Order No. 141,

Section 5201 G. C. provides:

“"Any commissioned officer who has served as a member of the national
guard for a period of ten years, five of which have been as a commissioned
officer, at his own request may be placed upon the retired list, which shall
be kept in the office of the adjutant general. Officers so retired shall re-
ceive no compensation for-their services except as hereinafter provided, but
shall be permitted on all occasions of cercmony, to wear the uniform of the
grade upon which retired. The commander-in-chief may detail officers so.
retired upon duty other than in the command of troops, and when so de-
tailed, they shall receive like pay and allowances as officers on the active
list detailed or employed under like conditions.”

Section 5296 G. C. provides:

“For service and attendance upon general courts-martial, courts of in-
quiry, and boards appointed by the commander-in-chief, as member, judge,
advocate, recorder or witness, or upon inspection or other duty when or-
dered by the commander-in-chief, officers shall receive as pay the amount
allowed by law for duty at annual encampments, together with transporta-
tion in kind and actual expenses for each day’s service and the time ac-
tually employed in going to and returning from such duty, courts or boards.”

Under the provisions of section 5201 a retired officer, when detailed for duty, is
entitled to receive “like pay and allowances as officers on the active list detailed
or employed under like conditions” and, under section 5296, such officer is entitled
to receive as pay “the amount allowed by law for' duty at annual encampments,” etc.

Although the appropriation made in house bill 701, 106 O. L. 666, to the Ohio
National Guard, under Personal Service (709 and 790) reads as follows:

“A-2 Wages— .
“Drill pay oo
“Camp pay-cocceacoo _

“$110,000 00"

Nevertheless, since under the provisions of section 5296 officers when ordered
on duty are entitled to “the amount allowed by law for duty at annual encamp-
- ments,” it would seem to me that the appropriation made for camp pay could law-
fully be used to pay for such services.
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I, therefore, advise you that the appropriation for “Personal Service, O. N. G.,
Camp Pay” may be used in payment of services rendered by retired officers when
detailed upon duty under the provisions of sections 5201 and 5296 of the General
Code.

Very truly yours,
JosepH McGHEE,
Attorney-General.

112.

TERRITORY IN ONE TOWNSHIP WHICH 1S A PART OF THE RURAL
SCHOOL DISTRICT OF AN ADJOINING TOWNSHIP DOES NOT
CEASE TO BE A PART OF SAID DISTRICT BY REASON OF RESI-
DENTS THEREOF VOTING AT AN ELECTION CALLED BY BOARD
OF EDUCATION IN THE CIVIL TOWNSHIP IN WHICH THEY AC-
TUALLY RESIDE.

HELD: Territory in Lenox civil township, Ashtabula county, Ohio, which
territory is a part of Morgan township rural school district, adjoining, does not
cease to be a part of the said school district by reason of the fact that the electors,
residing in such territory participated in a school election called by the board of
education of Lenox township school district. and that the only way in which terri-
tory can be transferred from Morgan township school district is by some proceeding
in accordance with the statutes providing for such trausfer.

CoLumBus, Ouro, March 15, 1917.

Hon. F. J. Bis"opr, Prosecuting Attorney, Jefferson, Ohio.

DEeArR Sir:—I have the honor to acknowledge receipt of vour letter of Feb-
ruary 12, 1917, asking opinion, in which you say:

“A question as to taxation has arisen between the townships of Lenox
and Morgan in this county concerning which T would be very pleased to
have your opinion and the board of education of both townships also
desire your opinion in the matter. Following are the facts:

“Lenox township joins Morgan township on the east. In the year 1908
lots Nos. 79 and 80 in Lenox township were included in Morgan town-
ship school district and a school tax was of course at that time levied on
that part of Lenox township for the benefit of Morgan township school
district, but on the 26th day of September, 1908, the board of education
of Lenox township passed a resolution, a copy of which I herewith en-
close, and on the 3rd day of November, 1908, at a general election the
township of Lenox voted upon the proposition set forth in the resolution
and also the electors residing in that part of Morgan township school dis-
trict which lay in the township of Lenox (lots 79 and 80) voted at that
election and the proposition submitted at the election was carried and the
bonds were duly issued and sold and a school building was erected at the
center of Lenox township and the school was centralized.

“I herewith enclose a blue print showing the township line, Morgan
township school district and the disputed territory in Lenox township.

“Now the question submitted to you for your determination is this:
Has Morgan township school district any right to still levy a tax for school
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purposes upon that property in Lenox which was formerly included in the
Morgan township school district? Or was the territory, to wit, lots 79
and 80 in Lenox township cut out of Morgan school district by virtue of
the election held under the enclosed resolution, or to put in another way,
which one of the two school districts, (to wit, Morgan township school
district and Lenox township school district) has a right to the school tax
levied upon lots 79 and 80 in Lenox township?

“I might add incidentally that no pupils in lots 79 and 80 attend Mor-
gan township district school.”

From the resolution referred to by you, a copy of which is attached to your
communication, it does not appear that any question of centralization of the
schools of Lenox township school district was submitted to the electors, but that
the only question submitted was with respect to an issue of bonds in the sum of
$8,000.00 for the purpose of erecting a school building.

You state that the electors residing within said lots 79 and 80 in Lenox civil
township, voted at the election called pursuant to this resolution. This they had
no right to do, for although they were legal residents and electors of Lenox civil
township, they were not legal residents and electors of Lenox township school dis-
trict, it being clear in legal contemplation that Lenox township and Lenox township
school district were separate and distinct political subdivisions.

Further, wholly irrespective of the rights of electors residing within said lots
79 and 80 in Lenox civil township to vote at said school election, it seems clear
that the fact that said electors participated in the election in Lenox township
school district called by the board of education of such school district was not
cffective to transfer the territory included within said lots 79 and 80 to Lenox
township school district, for then as now the only manner in which territory
could be transferred from one school district to another was by compliance with
the provisions of the statutes providing for such action. At that time and until
the adoption of the General Code in 1910 the only way territory could be trans-
ferred from one school district to another was by proceedings taken in accord-
ance with the provisions of section 3894 or 3895, Revised Statutes. These sections
of the Revised Statutes were carried into the General Code as sections 4692 to
4695 thereof. In 1914 section 4736, General Code, was amended so as to make
provision for the transfer by the county board of education of territory from one
school district to another within the county; while at the present time section 4692,
General Code, makes effectual provision for such transfers.

T am therefore of the opinion, and so advise, that unless some action has
heen taken since the time of said school election transferring the territory included
within said lots 79 and 80 to Lenox township school district, such territory and
property therein contained are still in Morgan township school district, and there
taxable under levies made by the board of education of said school district, the
correct designation -of which, it is hardly necessary to say, is now Morgan town-
ship rural school district.

Very truly yours,
JoserE MCcGHEE,
Attorney-General.
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113.

ARTICLES OF INCORPORATION—THE PHYSICIANS AND SURGEONS
INFORMATION EXCHANGE COMPANY—PURPOSE CLAUSE DOES
NOT INDICATE PURPOSE TO DO PROFESSIONAL BUSINESS.

The purpose clause of the articles of incorporation of the Physicians and
Surgeons Information Exchange Company does not indicate a purpose to do pro-
fesstonal business.

CoLumsus, OHio, March 15, 1917,

Hon. WiLLiaM D. Fuvrton, Secretary of State, Columbus, Ohio.

Dear SIr:—I have the honor to acknowledge receipt of your favor of Febru-
ary 20, 1917, enclosing articles of incorporation of the Physicians and Surgeons
Information Exchange Company, in which you ask my opinion as to whether or
not the purpose clause of this company is one indicating the conduct of pro-
fessional business. The purpose clause is as follows:

“Said corporation is formed for the purpose of rendering service to
individuals, firms and corporations, in giving assistance in the answering
of telephone calls, furnishing messenger service and otherwise aiding and
assisting the said individuals, firms and corporations in taking care of
telephone calls, office calls and other communications or inquiries, which
may come to them professionally or otherwise, furnishing servants and
employes for the said parties as above, and generally assisting the public
at any and all times to get into communication with their physician, sur-
geon, nurse, druggist, hospital or others with whom they may desire to
communicate, and doing any and all things which may be necessary or
incidental thereto.”

Section 8623 of the General Code provides as follows:

“Except for carrying on professional business, a corporation may be
formed for any purpose for which natural persons lawfully may asso-
ciate themselves.”

The term “professional” as used in the section above quoted means that which
pertains to a profession. and Webster's New International Dictionary defines”
“profession” as

“that of which one professes knowledge; the occupation if not purely com-
mercial, mechanical, agricultural, or the like to which one devotes oneself ;
a calling in which one professes to have acquired some special knowledge
used by way either of instructing, guiding or advising others or of serving
them in some art; calling; vocation: emplovment; as, the profession of
arms; the profession of chemist.”

The StandardaDictionary defines the term “profession” as follows:—
“An occupation that properly involves a liberal education or its equiva-

lent and mental rather than manual labor; especially one of the three
learned professions.”
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In the Century Dictionary the meaning of the word “profession” is given

meaning, among other things, as:

“a vocation in which a professed knowledge of some department of science
or learning is used by its practical application to the affairs of others, either
in advising, guiding or teaching them, or in serving their interests or wel-
fare in the practice of an art founded on it. Formerly theology, law and
medicine were specifically known as the professions; but, as the applica-
tions of science and learning are extended to other departments of affairs,
other vocations also receive the name. The word implies professed attain-
ments in special knowledge, as distinguished from mere skill; a practical
dealing with affairs, as distinguished from mere study or investigation, and
an application of such knowledge to uses for others as a vocation, as dis-
tinguished from its pursuit for one’s own purposes.”
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On consideration of the above definitions of .the term by the standard authori-
ties herein noted, the court in the case of Cummings v. Pennsylvania Fire Insurance
Company, 153 Towa, 579, in its opinion says:

“It is apparent from these definitions that, to constitute a profession,
something more than a mere emplovment or vocation is essential; the em-
ployment or vocation must be such as exacts the use or application of
special learning or attainments of some kind, and this seems to be the
conclusion of the courts.” :

In the case of Pennock v. Fuller, 41 Mich,, 153, the court held that one

operates a real .estate agency is not engaged in a professional employment.
court in its epinion in this case says:—

“Professional employment can only relate to some of those occupa-
tions universally classed as professions, the general duties and character
of which courts must be expected to understand judicially. Real estate
agencies are no more professions than any other business agencies. A
commission merchant, or an agent for the sale of any particular kind
of personal property, acts in an analogous capacity. Any one can assume
and lay down such business at pleasure, and any one can conduct it in his
own way, on such terms and conditions as he sees fit to adopt. There is
nothing in our laws which would enable any court to draw a line between
such business agencies. They are not classed as professions by popular
usage or by law.”

To the same point that the term “professional” relates only to such occ

who
The

upa-

tions as are universally classed as professions and the duties and character of
which courts take judicial notice is the case of O’Reilly v. Erlanger, 95 N. Y.
Sup. 760.

In the case of State ex rel. The Physicians’ Defense Company v. Laylin, 73
O. S. 90, the court held that a foreign corporation, the sole business of which
was that of defending physicians and surgeons against civil suits for malpractice,
was not entitled to have or receive from the secretary of state a certificate author-
izing it to transact such business in this state for the reason that the general
purpose was professional business and as such expressly prohibited to corpora-
tions by section 3235 of the Revised Statutes, which section is now section 8623
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of the. General Code. The court in its opinion noted that the services necessary
to be rendered by the company.in the pursuit of its proposed business was such
as in this state could only be performed by a member of the legal profession—
an attorney, who shall have been first. duly authorized and licensed to perform
such seérvices. The court said that such services are professional services, and a
business which in its conduct or transaction requires and permits only that char-
acter of service, is essentially and certainly, a professional business.

Measured by the standards above noted as to the proper meaning and applica-
tion of the terms “profession” and “professional” I am wholly unable to perceive
how on any view the proposed business of the Physicians and Surgeons Informa-
tion Exchange Company, as indicated by the purpose clause of its articles of
incorporation, as above quoted, can be classed as professional business.

The business proposed to be conducted is peculiar in its nature, and it may
" be quite difficult to anticipate just what the practical scope of its business is going
to be, notwithstanding its purpose is set out in some detail in the articles of incor-
poration, In this connection it may perhaps be properly suggested that before
filing these articles it might be well if you would give some consideration to
section 8628 of the General Code, which provides that the secretary of state shall
not file or record any articles of incorporation wherein the corporate name is
likely to mislead the public as to the nature or purpose of the business its charter
authorizes. Whatever may be said on this point, however, with respect to the pro-
posed business of the company, I am clearly of the opinion that the business
contemplated is not professional business within the meaning of that term as used
in section 8623 of the General Code.
Very truly yours,
JoserH MCcGHEE,"
Attorney-General.
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114.

COSTS—IN PURSUIT OF PERSONS CHARGED WITH FELONY—
CHARGEABLE AGAINST COUNTY—IN PURSUIT OF PERSON
CHARGED WITH MISDEMEANOR—WITHIN THE STATE CHARGE-
ABLE AGAINST COUNTY—POLICE CHIEF HAS NO AUTHORITY
TO ADVANCE SUCH MONEY—-WHETHER OR NOT PERSON AP-
PREHENDED HAS NO BEARING ON PAYMENT OF COSTS—PROSE-
CUTING ATTORNEY MIGHT ADVANCE SAID MONEY FROM FUND
ALLOWED HIM UNDER SECTION 3004 G. C.

(1) The costs incurred in the proper pursuit of persons charged with the
commission of felonies within and without the siate are properly chargeable to
the county and not to the city and that the costs of pursuing a person charged
with a misdemeanor within the state are properly chargeable to the county. There
is no provision for the payment of such costs incurred in pursuing a person without
the state charged with a mnisdemeanor.

(2) There is no authority in law for the clief of police to advance money
to cover such expenses.

(3) The fact as to whether or not persons charged with the violation of state
laws are apprehended has no bearing on who shall pay the expense.

(4) There is no authority for county officers advancing money to cover the
expenses tn pursutt of such persons unless it might be advanced by the prosecuting
attorney from the fund allowed him under section 3004 G. C.

CoLumsus, Onro, March 15, 1917.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—I have your letter of January 9, 1917, as follows:

“We respectfully request your written opinion upon the following
matters relative to the chief of police of the city of Lorain, Ohio.

“(1) Is the expense connected with the pursuit of criminals who have
violated state laws, a legal payment from the municipal funds of the city
of Lorain, or should such expense he paid from the funds of Lorain
county?

“(2) Can money to cover expenses of pursuit of criminals be ad-
vanced to the chief of police by the city of Lorain, Ohio?

“(3) Does the question of whether they are able to apprehend such
criminals or not have any bearing on who should pay such expense?

“(4) Can such money he advanced by the county officers, or should
same only be paid after the actual expenses have heen ascertained?”

It is a general rule of law that neither the state, county or municipality can
be charged with the costs unless the statute so provides. In order to determine
to whom the expense of pursuing criminals who violate state laws should be
charged, it is necessary to examine the statutes, if any, providing for the pay-
ment of such expenses. The proper pursuit of a prisoner by an officer authorized
to pursue him would be properly included in the costs and the answer to your
question will be determined by what statutory provision we may find for the
payment of costs jn the cases referred to.
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There are four different phases of your question, as follows:

(1) Expense of officer pursuing a prisoner charged with a felony within the
state:

Section 13493 G. C. covers the situation as follows:

“When a felony has been committed, any person without warrant
may arrest another whom he has reasonable cause to believe is guilty of
the offense, and detain him until a warrant can be obtained. If such
warrant directs the removal of the accused to the county in which the
offense was committed, the officer holding the warrant shall deliver the
accused to a magistrate of such county, to be dealt with according to
law. The necessary expense of such removal, and reasonable compensation
for his time and trouble, shall be paid to such officer, out of the treasury
of such county, upon the allowance and order of the county auditor.”

(2) In regard to the pﬁrsuit of felons without the state:
Section 13722 provides:

“Upon sentence of a person for a felony, the officers, claiming costs
made in the prosecution, shall deliver to the clerk itemized bills thereof,
who shall make and certify under his hand and the seal of the court, a
complete bill of the costs made in such prosecution, including the sum paid
by the county commissioners for the arrest and return of the convict on
the requisition of the governor, or on the request of the governor to the
president of the United States. Such bill of costs shall be presented by
such clerk to the prosecuting attorney who shall examine each item therein
charged, and certify to it if correct and legal.”

Section 3015 G. C. providAes:

“The county commissioners may allow and pay the necessary expe}ise
incurred by an officer in the pursuit of a person charged with felony,
who has fled the country.”

(3) Section 13502 G. C. provides:

“If the accused flee from justice, the officer holding the warrant may
pursue and arrest him in any county of this state, and convey him before
the magistrate or court issuing the warrant, or other magistrate or court
of the county having cognizance of the case.”

Section 3016 G. C. provides:

“In felonies, when the defendant is convicted the costs of the justice
of the peace, police judge, or justice, mayor, chief of police, constable and
witnesses, shall be paid from the county treasury and inserted in the judg-
ment of conviction, so that such costs may be paid to the county from the
state treasury. In all cases, when recognizances are taken, forfeited and
collected and no conviction is had, such costs shall be paid from the
county treasury.”
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Section 3019 G. C. reads:

“In felonies wherein the state fails, and in misdemeanors wherein the
defendant proves insolvent, the county commissioners, at any regular
session, may make an allowance to any such officers in place of fees, but
in any year the aggregate allowances to such officer shall not exceed the
fees legally taxed to him in such causes, nor in any year shall the aggre-
gate amount allowed an officer exceed one hundred dollars.”

These sections authorize the officer to pursue a prisoner charged with a mis-
demeanor throughout the state of Ohio, and the latter two sections, I think,
authorize the payment of the costs in all state misdemeanor cases, as follows:
1f the state wins and the defendant proves insolvent, the costs are paid by the
county under section 3019 G. C. If the state loses and recognizance has been
taken, the cost can be paid under section 3016. If no recognizance has heen
taken and the court has required no security, I know of no way to collect.

(4) There is no authority in law, that I am aware of, for the payment of
costs incurred in the pursuit of persons charged with misdemeanors
outside of the state of Ohijo.

It is therefore my opinion, in answer to your first question, that the costs
incurred in the proper pursuit of persons charged with the commission of felonies
within and without the state, are properly chargeable to the county and not to
the city, and that the costs of pursuing a person charged with a misdemeanor
within the state are properly chargeable to the county.

In answer to your second question, I know of no authority in law for the
city to advance money to the chief of police to cover expenses in pursuing
criminals in the above cases.

In answer to your third question, I am of the opinion that the fact as to
whether or not persons charged with the violation of state laws are apprehended
has no bearing on who should pay the expenses. If the effort made is in good
faith, whether successful or not, I think it is properly chargeable to the cost in
the case and paid as above outlined.

In answer to your fourth question, I am not aware of any statute authorizing
any advance of money to county officers for the pursuit of persons charged with
the violation of state laws, unless it might be advanced by the prosecuting attorney
from the fund allowed him under section 3004 General Code.

) Very truly yours,
JosepH MCGHEE,
Attorney-General.
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115.

WIDOW OF UNNATURALIZED PERSON—ENTITLED TO MOTHER’S
PENSION.

Under the provisions of the law relating to mothers’ pensions, the widow of
an unnaturalized person is entitled to a pension under the same conditions as is
the widow of a naturalized citizen.

CoLumsus, OHio, March 15, 1917.

Hon. BerNarp M. Fockk, Prosecuting Attorney, Dayton, Ohio.

Dear Sir:—I have a communication signed by the assistant prosecuting at-
torney of your county, dated February 13th, in which you ask an opinion in
reference to certain questions therein set out. Said communication reads as follows:

“I would like for your department to give a ruling on the following
questions:

“Ist. Can a widow of an unnaturalized citizen receive a mother’s
pension? )

“2nd. If a man takes out his first papers before his death, can his
widow receive a mother’s pension?

“3rd. Can a widow whose husband was never naturalized receive a
pension by accepting the oath of allegiance?”

The law which controls in the mdtter of the questions suggested in your com-
munication is to be found in sections 1683-2 and 1683-3 of the General Code.

Section 1683-2 reads in part as follows:

“For the partial support of women whose husbands are dead, or
become permanently disabled by reason of physical or mental infirmity,
or whose hushands are prisoners or whose hushands have deserted, and
such desertion has continued for a period of three vears, when such women
are poor, and are the mothers of children not entitled to receive age and
schooling certificate, and such mothers and children have a legal resi-
dence in any county of the state for two years, the juvenile court may
make an allowance to each of such women as follows:”

Section 1683-3 sets out the conditions which must obtain before a mother’s
pension can be allowed to any mother. They are as follows:

“First, the child or children for whose benefit the allowance is made
must be living with the mother of such child or children; second, the
allowance shall be made only when in the absence of such allowance, the
mother would be required to work regularly away from her home and
children, and when by means of such allowance she will be able to remain
at home with her children, except that she may be absent for work for
such time as the court deems advisable; third, the mother must in the
judgment of the juvenile court be a proper person, morally, physically and
mentally for the bringing up of her children; fourth, such allowance shall
in the judgment of the court be necessary to save the child or children
from neglect and t6 avoid the breaking up of the home of such woman;
fifth, it must appear to be for the benefit of the child to remain with
such mother;”
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Now it will be noted that in section 1683-2 the object and purpose of the
enactment of this statute is set out, while in section 1683-3 the conditions under
which the pension may be granted are set out. Neither in the object or purpose
as set out nor in the conditions named in said section does there seem to be
any distinction whatever in reference to the homes and children of unnaturalized
persons as distinguished from naturalized persons. The broad term “mother” is
used in these statutes, and the “children of the mother” is used in its broadest
sense, and when the term “home” is used there seems to be no aim whatever in
distinguishing between the homes of different classes of citizens. So that so far
as the statutes themselves are concerned it seems that there should be no dis-
tinction made between the mother, the home, the children of naturalized persons
and unnaturalized persons.

Furthermore, when we consider these statutes in reference to their spirit rather
than in reference to their letter, we must conclude that it is just as important
that the homes of the unnaturalized persons be maintained in all their fullness
and integrity as it is for the homes of the citizens of our state to be so main-
tained. It is just as important that the children of the unnaturalized persons be
reared with every advantage the state can afford and with all the care and nurture
that the mother in the home can give, as it is that the children of naturalized
citizens be given these advantages. To a great extent, T believe that the children
of immigrant parentage are even more in need of all these advantages than are
the children of our citizens, whether by birth or by naturalization. To them and
their mother this is a strange country. The customs and institutions are foreign
to them. The habits and customs of the people are not understood. Hence,
every advantage possible must be given to the mother and her children that they
may become a part of our own state and country, not alone in body but also in
spirit.

Furthermore, it would be contrary to a sound public policy to differentiate
between the homes of the unnaturalized and the homes of the naturalized. What
this state and nation must do is to make these people feel that this is their home;
that all the advantages this state affords are theirs; that they are on an equality
with every other citizen of the state; that in this state and nation all men are
created free and equal. This principle cannot be implanted in the minds and
hearts of our foreign born citizens if we make a distinction between the most
vital element that enters into the life of all of our citizens, viz., the homes of the
state. R

Furthermore, it would be contrary to the spirit and tecachings of our state and
nation as founded upon the principles and truths of the Bible. To a christian
people all men are brothers. There is no distinction between the Jew and the
Gentile, the educated and the ignorant, the bond and the free. Without distinction
as to color, race or birth, those who are strong must bear the infirmities of those
who are weak.

All these things must have been in the minds of the legislators when the
mothers’ pension law was enacted and it must have been their intention that this
law was enacted to aid those homes that may be needy no difference whether it
should be the homes of the naturalized or the homes of the unnaturalized.

Therefore, answering your first question specifically, I am of the opinion
that a widow of an unnaturalized person is entitled to a mother’s pension, if all
the conditions set out in the law obtain.

Having answered your first question in the affirmative, your second and third
questions need no answer,

Respectfully,
Josepn MCGHEE, - .
Atiorney-General.
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116.

BOARD OF EDUCATION—HAS AUTHORITY TO EMPLOY COUNSEL
UNDER SECTION 2918 G. C. WHEN PROSECUTOR REFUSES TO
ACT—PAID FROM CONTINGENT FUND PROVIDED BY SECTION
4744-3 G. C.

Section 2918 of the General Code authorizes county boards of education fto
employ counsel when the prosecuting attorney refuses to act under the provisions
of section 4761 G. C.

Such counsel so employed by county boards of education are paid from the
contingent fund provided by section 4744-3 G. C.

CoLumsus, OHIo, March 16, 1917.

Hon. S. E. WaLrers, Prosecuting Attorney, Van Wert, Ohio.
DEear Sir:—In your letter of February 3, 1917, you ask my opinion on the
following statement of facts:

“Venedocia village school district, in this county, embraces territory
of York township and Jennings township. The county board of education
some time ago enlarged the Venedocia village school district by adding to
it more territory taken from both York and Jennings townships.

“A taxpayer brought suit and procured temporary injunction restrain-
ing the county board of education, the Venedocia village board of educa-
tion, the York township board of education and the Jennings township
board of education from making the enlargement of the Venedocia village
school district.

“The case has not been heard on its merits but among the answers
filed by the defendant boards are the answers of the York township board
and the Jennings township board, in which they ask that the temporary
injunction be made perpetual; in other words, in this action, the plaintiff, a
taxpayer, defendant York township board and the defendant Jennings
township board, are asking perpetual injunction, and the defendant, the
county board, and the defendant, Venedocia village board, are wanting the
change of district made by the county board to be sustained.

As prosecuting attorney of the county, I have declined to act as
attorney for any of these boards, their interests in this case being antag-
onistic, because section 4761 G. C. defining the duties of prosecuting attor-
ney with respect to being counsel for boards of education, says:

“‘When a civil action is between two or more boards of education
in the same county, the prosecuting attorney shall not be required to
act for either of them.’

“The county board of education, under section 4744-3 G. C., have set
apart for contingent fund this year, the sum of $300, which sum has
already been partly spent and there are no other funds out of which they
can pay counsel for looking after their interests in this case and the
amount on hand at the present time is insufficient to pay for employment
of counsel.

“The attorney-general’s opinion, No. 336, under date of May 6, 1915,
says:

“‘The board of education of a county scheol district has no authority
in law to employ counsel other than the prosecuting attorney of the county.’
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“With this situation.in mind, T would like to have your answer to the
following questions:

“(1) Does section 2918 or any other section of the Code authorize
these boards of education, including the county board, to employ counsel?

“(2) 1If there is any authority for the county board to employ coun-
sel, from what fund and in what manner can they make payment for such
services ?”’

General Code section 2918 provides in part:

“Nothing in the preceding two sections shall prevent a school board
from employing counsel to represent it, but such counsel, when so em-
ployed, shall be paid by such school board from the school fund. * * *”

The “two preceding sections” in the above section mean, I take it, sections
2916 and 2917 of the General Code. Section 2916 G. C. sets forth the powers and
duties of the prosecuting attorneys and section 2917 provides that the prosecuting
attorney shall be the legal adviser of the county and township officers, except that
township officers may employ other counsel “on the order of the township trustees,
fully entered upon their journal,” and this section was supplemented by adding
section 2917-1 G. C., which simply provides that the prosecuting attorney shall be
the legal adviser of certain election officials. The language of the above portion
of section 2918 G. C, above quoted, permits any board of education to employ
counsel to represent it, provided such counsel so employed is paid by such board of
education from the school -fund. The above language is made an exception to
the rule laid down that the prosecuting attorney should represent all officials.

General Code section 4761 provides in part:

“Except in city school districts, the prosecuting aitorney of the county
shall be the legal adviser of all boards of education of the county in
which he is serving. He shall prosecute all actions against a member or
officer of a board of education for malfeasance or misfeasance in office,
and he shall be the legal counsel of such boards or the officers thereof in
all civil actions brought by or against them, and shall conduct such actions
in his official capacity. Where such civil action is between two or more
boards of education in the same county, the prosecuting attorney shall

™

not be required to act for either of them. * * *?

In your case, while the action was not originally commenced by one hoard
against another, the issues are so framed that there is a contest between two or
more of the boards and you have a proper right to refuse to represent any one
or more or all of said boards, and upon such refusal it is perfectly proper that
the language of section 2918 G. C. should apply, for it is held in Caldwell v.
Marvin, 8 Ohio N. P. (n. s.) 390:

“The ordinary and necessary method of conducting a legal proceeding
is with the assistance of legal counsel. Tf the right of a board of educa-
tion to exercise some single power was challenged in a guo warranto
proceeding, there would be no question of the implied right to employ
counsel in the absence of legally constituted counsel, or upon the failure
or refusal of such counsel to act.”
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If, then, there should be any question about a board of education having
authority to employ counsel, under the provisions of General Code section 2918,
above quoted, and I think there is not, the board, under the reasoning of Caldwell
v. Marvin would, and should have the implied power to employ such counsel.

You call my attention to opinion 336, rendered by my predecessor, and quote
therefrom. That opinion was rendered on May 5, 1915, and held in part as follows:

“The authority of the local board * * * to employ counsel other
than the prosecuting attorney to represent it, provided it has sufficient
funds in its treasury for such purpose, is clear, but the county school
district has no school fund within the meaning of section 2918 G. C. out of
which counsel, other than the prosecuting attorney, might be paid by the
county board of education for services rendered to said board, and there

is no authority in law to create such fund.”

On May 27, 1915, General Code section 4744-3 was amended to read in part
as follows: ;

“The county auditor, when making his semi-annual apportionment of
the school funds of the various village and rural school districts, shall
retain the amount necessary to pay such portion of the salaries of the
county and district superintendents and for contingent expenses as may be
certified by the county board. Such money shall he placed in a separate

X e
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fund to be known as the ‘county hoard of education fund.’ * *

I have no doubt but that the language “county board of education fund,” used
in section 4744-3, and the language “school fund” used in section 2918, as far as
the. county board of education is concerned, mean one and the same thing. So
that, when the board of education certified to vour county auditor that the sum
of $300.00 was needed for contingent expenses, and a portion of that fund is yet
unexpended, the county board of education has a perfect right to spend the re-
mainder of said fund. The county board of education also has a right to certify
to the county auditor the amount which will be required for contingent expenses
for the following year, which amount should include the probable amount of the
halance of attorney fees needed by the said board in the proper prosecution or
defense of said actions mentioned.

In the case in question we have a school board with a lawsuit on its hands,
The legal adviser provided for it by statute refuses to act. The rights of the
people whom the school board represent are affected. The board has authority to
contract with counsel to legally represent it and the county board should pay the
counsel hired by it from the contingent fund provided for in G. C. section 4744-3.

In answer to your first question, then, T advise you that section 2819 does
authorize your hoards of education to employ counsel and, in answer to your
second question, the same shall be paid from the contingent fund of said hoard

Very truly yours,
JosepH McGHEE,
Attorney-General.
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117. .

SHERIFF—HAS NO AUTHORITY TO SERVE SUBPOENAS IN ADJOIN-
ING COUNTY.

When a common pleas court issucs a subpocna in a civil case for a witness
in an adjoining county, the sheriff of the county in which such court is sitting has no
authority to serve the wyrit in such adjoining county,

CoLumeus, OHio, March 17, 1917,

Hon. E. E. Linpsay, Prosecuting Attorney, New Philadelphia, Ohio.

Dear Sir:—I have your communication in which vou ask my opinion upon
the following statement of facts:

“I would like to have an opinion as to whether a sheriff has jurisdic-
tion or is required to serve subpoenas in a civil action pending in the
court of common pleas of his county, on witnesses or persons residing in
an adjoining county.

“The statute or the decisions seem to be plain enough in reference io
his jurisdiction in regard to serving summons in an adjoining county, but
I am unable to find anything definite in regard to his serving subpoenas
in adjoining counties. My opinion is that he is not required so to do but
will be pléased to have your opinion on this subject.”

Section 11504 General Code reads:

“A subpoena may be served by the sheriff, coroner, or any constable
of the county, by the party, or other person; but if service is not made
by a sheriff, coroner or constable, proof of it shall be shown by affidavit,
and no costs shall be taxed.”

Section 11506 General Code reads:

“A witness shall not be compelled to go out of the county where he
res?des, or is subpoenaed, except to an adjoining county, to testify mn a
civil action, except where the case has been removed from the county in
which such witness resides by change of venue. But no witness shall be
required to go out of the county in which he resides or is subpoenaed to
so testify, in the trial of a civil action, unless the party subpoenaing him,
upon demand, shall pay him at the time he is subpoenaed, his legal mileage
and per diem fees. When such witness is the official custodian of a paper
or document necessary to be produced in the trial as evidence in any cause,
which paper or document can not lawfully be attached as an exhibit to a
deposition, the judge of the court in which such cause is pending, upon
being satisfied of the necessity thereof, by his order to that effect, may
compel a witness from another county to bring such paper or document
into his court to be used as evidence in such case. A person subpoenaed
to any other county as such official custodian, may demand the legal fees
for attendance and mileage as in other cases, and need not attend unless
such fees are paid.”

Under authority of section 11506 G. C. the common pleas court of a county
may compel the attendance of witnesses from an adjoining county, but no statutory
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authority is giver} to the sheriff of the county in which the court is sitting to serve
subpoenas in an adjoining county.

In the case of Washoe County v. Humboldt County, 14 Nevada 123, the court
held that “the sheriff is not authorized by the statute to serve a subpoena on
witnesses residing in any other county except it is within the same judicial district.”
In that case the court said at page 131:

“The statute ouly provides for the service of process by the sheriff
within his county, except where another county is attached to the same
judicial district. It provides that ‘a peace officer must serve within his
county or district any subpoena delivered to him for service’ The dis-
trict court had no authority to order the sheriff of Washoe county to
serve a subpoena in the county of Humboldt, that county not being within
his judicial district. The statute compels witnesses from other counties
to attend the place of trial whenever the judge of the court where the
cause is to De tried, or the justice of the supreme court, shall endorse on -
the subpoena an order for the attendance of witnesses; but in such cases
the service must be made in the manner pointed out by the other provisions
of the statute which T have cited.” ’

In Morrell v. Ingle, 23 Kansas, 32, it was held:

“In the absence of express provisions to the contrary, the powers of
an officer are limited to the territory to which he is an officer.”

In that case the court said at page 35:

“We therefore think it may be considered as established by the testi-
mony that this judgment remained, at the dates of the execution and
sale, a valid judgment of the district court of Shawnee county, with
power in that court to enforce it by execution to any county in the state:
and also, that the county of Osage was an organized county. Under those
circumstances, had the sheriff of Shawnee county power to execute the
process issued to him by a levy and sale of the real estate situated in
the county of Osage? We think not. A sheriff is an officer of the county,
and in the absence of express provision his powers do not go beyond the
territorial limits of his county. Tt is not necessary to rest this lack of
power in the sheriff of Shawnee county upon the language of section
10 just quoted. It grows out of the general doctrine that the powers of
any officer are limited to the territory of which. he is an officer. He who
affirms the existence of powers beyond such limits must show a grant of
such powers; it is not enough to show that there is no express denial of
them.” ?

From a consideration of these authorities, it is my opinion that when a com-
mon pleas court issues a subpoena for a witness in an adjoining county, the
sheriff of the county in which such court is sitting has no authority to serve the
writ in such adjoining county.

Yours very truly,
JosepH McGHEE,
Attorney-General.
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COMMON CARRIERS—MAY CARRY PERSONS EMPLOYED. EXHIBITS
AND EQUIPMENT USED IN AGRICULTURAL EXTENSION WORK
FREE OR AT REDUCED RATES—SECTION 7974 G. C. NOT RE-
PEALED BY IMPLICATION BY SECTION 516 G. C.

The provision of section 7974 G. C. permitting common carriers lo carry per-
sons employed, and exhibits and equipment used, in agricultural extension work,
free, is not repealed by implication by section 516 G. C.

A railroad company may carry such persons, exhibits or equipment free or
at reduced rates.

Corumius, Onro, March 17, 1917.

Hown. CiLarx S. WuerLer, Director of Extension Service, College of Agriculture,
Ohio State University, Columbus, Olhio.
Dear Sir:—Under date of February 9th you addressed the following inquiry
to this department:

“Enclosed I hand you a copy of letter sent to the public utilities com-
mission of Ohio and a copy of the reply received from Mr. Freeman T.
Eagleson, attorney for the commission.

“In his letter Mr. Eagleson suggests that this matter should be taken
up with your office. Your opinion is therefore respectfully requested on
the following points:

“(1) Whether a railroad company may transport free or at reduced
rates persons engaged in agricultural extension work;

“(2) Whether a railroad company may transport free or at reduced
rates a car or cars containing demonstration matter to be used in agri-
cultural extension work;

“(3) Whether, if agricultural extension workers were paid by the
railroad company a nominal salary they might be transported free or at
reduced rates, and in such cases whether the equipment used by such
workers could be transported free or at reduced rates.”

The copy of the letter sent to the public utilities commission, referred to, is
as follows:

“December 14,. 1916.
“Mr. A. W. Waltermire, Chairman Public Utilities Commission of Ohio.

New First National Bank Building, Columbus, Ohio.

“Dear Sir=—Your attention is directed to the following extract from
the General Code:

“‘Section 7973. The college of agriculture and. domestic science of
the university shall arrange for the extension of its teachings throughout
the state, and hold schools in which instruction shall be given in soil
fertility, stock raising, crop production, dairying, horticulture, domestic
science and kindred subjects.

“‘Section 7974. 1n addition to the holding of such schools, such col-
lege shall give instruction and demonstration in various lines of agricul-
ture, * * *  Apy common carrier is authorized and empowered to
carry the persons employed and the equipment and exhibits used in such
instruction and demonstrations, free or at reduced rates.’ . T
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“The Cincinnati, Cleveland, Chicago and St. Louis Railroad Company
desires to co-operate with the university in demonstrations of improved
methods of poultry husbandry by means of exhibit and lecture cars. These
cars would contain only matter used in educational demonstrations. The
railroad company desires to haul such cars and convey free of charge
employes of the university actually engaged in furthering the demonstra-
tions.

“We desire to inquire whether the railroad company may furnish such
free transportation without violating any laws now in force.

“Very sincerely yours,
“(Signed) C. S. Wheeler,
Director.”

The following reply is made to the above letter by the attorney of the public
utilities commission :

“January 15, 1917.
“Mr. Clark S. Wheeler, College of Agriculture, Ohio State University.

“Dear Sir:—Your letter of December 14, 1916, to Mr. Waltermire, in
which you asked for the construction of sections 7973 and 7974, with
reference to free transportation, was referred to me for answer, but owing
to the press of matters 1 have been unable to give it the attention necessary
to the question hefore now. My opinion is that because of the fact that
section 516 of the General Code expressly provides that no railroad
company shall issue free transportation except as therein specifically desig-
nated and having been enacted subsequently to the enactment of said
sections 7973 and 7974, that the provisions for free transportation as found
in said sections 7973 and 7974 are thereby repealed. The legislature seems
to have paid no attention to-said sections 7973 and 7974 in its re-enactment
of its said section 516 and the question you ask is, therefore, one open to
difference of opinion.

“I might suggest that you send your inquiry direct to the attorney-
general with the request that he give you an official opinion from his de-
partment, as to which of the provisions controls with reference to free
transportation.

“Yours very truly,
“(Signed) Freeman T. Eagleson,
“Attorney for the Public Utilities Commission of Ohio.”

The statutory provision, General Code section 516, governing the subject is:
“No railroad company, owning or operating a railroad wholly or partly
within this state, shall directly or indirectly, issue or give a free ticket,
free pass, or free transportation for passengers except,-____.._______._._
“(here we will tabulate the exceptions)
“to its employes and their families, its officers, agents, surgeons, physicians,
and attorneys at law;
“to ministers of religion, traveling secretaries of railroad young men's
christian - associations, inmates of hospitals and charitable and elee-
mosynary institutions, and persons exclusively engaged in charitable and
eleemosynary work; to indigent, destitute and homeless persons, and to
such persons when transported by charitable societies or hospitals, and
the necessary .agents employed in such transportation;
“to inmates of the national homes or. state homes for disabled volunteer
soldiers, and soldiers’ and sailors’ homes, including those about to enter
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and those returning home after discharge, and boards of managers of such
homes;

“to necessary caretakers of live stock, poultry and fruit;

“to employes on sleeping cars, express cars, and to linemen of telegraph
and telephone companies;

“to railway mail service employes, postoffice inspectors, custom inspectors
and immigration inspectors;

“to newsboys on trains, baggage agents, witnesses attending any legal
investigation in which the railroad is interested, persons injured in wrecks
and physicians and nurses attending such persons.”

The above general provision purports on its face to give a complete list of
all classes of persons whom the railroads may allow to ride free. This law is
found in the chapter on the “Public Service Commission” (now the public utilities
commission.) Title 5 of the General Code provides for “Public Schools,” and
chapter 2 of said title has the heading “Colleges and Universities” under which
the subheading, beginning with section 7942, is “The Ohio State University.”

Section 7973 and 7974 under said heading provide for the college of agriculture
and domestic science and for the extension of its teachings throughout the state,
authorizing it to hold schools in which instructions in agriculture, etc., are given:
and section 7974 provides for giving instructions and demonstrations in various
lines of agriculture at fairs, granges, etc., for the purpose of extending agricultural
knowledge, and concludes as follows:

“Any common carrier is authorized and empowered to carry the
persons employed by, and the equipment and exhibits used in such instruc-
tion and demonstrations, free, or at reduced rates.”

Both sections 7974 and 516 are given in the General Code as statutes still in
force. As stated in the communication from the attorney for the public utilities
commission, section 516 G. C. was enacted after the other and, if there is any
necessary conflict between the two, takes precedence. The universal rule, however,
is that repeals by implication are not favored, and if it be possible, or at least
fairly practicable, to give effect to both of two provisions apparently in conflict,
such construction will be adopted as will do so.

“Ut res magis valeat quam pereat.”

1t is first important to determine whether they are really in conflict, or whether
any of the exceptions contained in section 516, above, may be construed to include
the persons engaged in this agricultural extension work. Such persons should
clearly not be included unless they come under the designation “engaged  in
charitable and eleemosynary work”” The words ‘“charitable” and “eleemosynary”
are frequently, if not generally, used in law as synonymous or interchangeable,
and have a broader signification than is implied in the general use of the word
“charity,” which is commonly employed to indicate assistance to the needy. Elee-
mosynary and charitable institutions, or eleemosynary and charitable statutes or
provisions in wills are held to include, generally speaking, all those things that
are for public benefit as contra-distinguished from private or public gain.

A discussion of this meaning is found in People ex rel. Ellert v. Cogswell,
113 Cal. 149. See opinion of Henshaw, J.

In this sense it is commonly held to include institutions of learning and
would undoubtedly include the persons and agencies engaged in this agricultural
extension work if used in such sense. It is rendered doubtful, however, from
the connection in which it is here found whether it has this extended meaning or
not. Tt is found in direct connection with terms applying to charity in its more
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restricted signification. It is, however, of some consequence as indicating to some
extent the scope of the legislative intention in connection with the other statute
this is to be construed with this. This section being for the purpose of securing
equality of all persons in the use of railroads or conducing thereto is shown by
the particular exception under discussion not to be framed on such narrow lines
as to be unmindful of other public interests and aims.

Section 7974, if affected at all by the enactment of section 516, is not entirely
repealed; passengers only are included, and the permission to carry equipment
and exhibits is left unrevoked, leaving only the question whether the provision for
carrying such passengers is repealed by implication. As indicated above, it seems
not to be so repealed.

Many pertinent statements in reference to the subject of repeal by implication
and the giving of force and effect to different statutes upon the same subject are
to be found in all the states. We will quote from the syllabus of one of these
cases, viz.: City of Birmingham v. Express Company, 164 Ala. 529:

“7. 1t is only where two statutes are so repugnant to each other that
it must be presumed that the legislature intended that the latter should
repeal the former, that a repeal by implication exists, and where there is a
reasonable field of operation for both under a just construction, both will
be given effect.

“8. Special provisions relating to specific subjects control general
provisions relating to general subjects, and things especially treated are
considered as exceptions to the general provisions.

“9. Where a specific subject has been explicitly provided for by law,
it is not considered repealed by a subsequent law dealing with a general
subject in a general way, though the specific subject may be included in
the general subject.”

The question of interpretation of statutes is simply a question of arriving at
the legislative intent. The legislature in the enactment of section 7974 expressed
a very strong intent toward furthering this agricultural extension work. There is
no reason to suppose that in the subsequent enactment of section 516 they had at
all in mind this subject and sought to withdraw the privilege given for its advance-
ment, but, on the contrary, were dealing with railroads exclusively as such. There
has been no revulsion of opinion upon the subject of advancement of agriculture.
On the contrary, it is something which has had a gradual and steady growth, and
continually found more favor in legislation. There is no difficulty in giving effect
to both these statutes by leaving section 7954 stand as an additional exception to
the general provision of section 516. Since there is no entire repeal by implica-
tion, the carrying of accessories not being prohibited, it comes within the letter
and also the reason of section 9 of the syllabus in Birmingham v. Express Com-
pany, supra.

It is, therefore, unnecessary to advert to the third expedient suggested in your
inquiry, and unnecessary that any indirection be resorted to, and you are advised
that a railroad company may, if it be willing, transport free, or at such reduced
rates as it sees fit, the persons engaged and equipment used in such agricultural
extension work.

Very truly yours,
JoserH McGHEE,
Attorney-General.
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119.

TAX LEVIES—UNDER SECTIOX 7419 G. C. CAN ONLY BE MADE IN EX-
CESS OF THE LIMITATIONS OF THE SMITH ONE PER CENT. LAW
IN CASES OF EMERGENCIES—A REFUNDER OF ILLEGAL TAXES
CANNOT BE MADE BY AUDITOR WHEN SAME ARE VOLUNTARILY
PAID—MAY BE MADE WHEN A JUDGMENT OR FINAL ORDER HAS
BEEX MADE BY A COURT OF COMPETENT JURISDICTION AD-
JUDGING THE PARTICULAR LEVY ILLEGAL.

Taxes levied by the commissioners of a county under section 7419 of the Gen-
eral Code for the construction and repair of certain principal highways therein,
which taves are tllegal because made in excess of the limitations of the Smith one
per cent. law and not made for the emergencies mentioned in said section as the
same are defined by the supreme court in the case of State ex rel. Menning v. Zan-
gerle, No. 15351, may not be remitted, nor when paid refunded, under the provisions
of sections 2588, 2588-1 and 2589 of the General Code; nor as to such taxes paid
voluntarily is there any authority given to refund by the provisions of sections
12075, 12076 and 12077 of the General Code.

Under sections 5624-10 and 5624-11 of the General Code the tax commission of
Ohio is authorized to remit tllegal taxes as have been extended on the duplicate for
collection, but not yet paid; but this section does not authorize the tax commission
or any other authority to refund such illegal taxes as have been paid.

Under section 12078-1 of the General Code a refunder of such illegal taxes
may be made when a judgment or final order has been made by a court of competent
jurisdiction adjudging the particular levy of such taxes to be illegal when such
judgment is made in an action to which appeal or error has not been prosecuted,
or, if prosecuted, such proceedings on appeal or error are no longer pending, and
such judgment is not made in time to prevent the collection of such illegal taxes.

HELD: That the judgment of the supreme court in the case of Staley, Audi-
tor, v. State ex rel. Hunt, et al.,, No. 15327, adjudging a levy made by the commis-
stoners of Miami counly under section 7419 of the General Code for the consiruc-
tion and repair of certain principal highways in said county to be illegal because
made in excess of the lmitations of the Smith one per cent. law and not made for
the emergencies mentioned in said section authorizes a refunder of taxes paid under
said levy.

HELD, further, that neither the judgment of the supreme court in the case of .
State ex rel. Menning v. Zangerle, nor the judgment of the said court in the case
of Staley, Auditor, v. State ex rel. Hunt, et al. is a judgment or final order within
the meaning of section 12078-1 authorizing a refunder of taxes paid in other coun-
ties under levies made by the county commissioners of said county under section
7419 of the General Code even though such levies may be illegal for the reasons
noted by the supreme court in the decision of the above cited cases.

CortMmBus, OHIO, March 17, 1917,

The Tax Commission of Qhio, Columbus, Ohio.

GENTLEMEN :—I have the honor to acknowledge receipt of your favor of Jan-
uary 31, 1917, asking opinion, in which you say:

“Your attention is respectfully directed to the following cases in the
supreme court:
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“State ex rel. Joseph Menning v. John A. Zangerle, County Auditor,
No. 15,361.

“Mahlon P. Staley, Auditor, v. The State, ex rel, No. 15,327.

“Copy of the first named decision is enclosed for your convenience.

“After the court of appeals of Miami county held the levy for road
repairs under section 7419 G. C. to be a legal emergency levy outside of all
limitations of the one per cent. law, the auditor of said county, pursuant
to a resolution of the board of county commissioners, levied a tax of 14
mills for the year 1916 on all the taxable property of said county as an
emergency levy under said section, and outside of the limitations of the
one ‘per cent. law.

“The December collection of taxes is about finished; most of the tax
payers of said county have paid the first half of their taxes, and some, no
doubt, have paid both halves thereof, including this illegal rate, and the
county auditor asks instructions as to remitting and refunding the illegal
taxes so assessed and collected.

“Please give the commission your opinion as to his powers and duties
in the matter.”

In the supreme court decisions above referred to the court had under immediate
consideration the provisions of section 5649-4, General Code, a part of the Smith
one per cent. law, and section 7419 General Code, which read as follows:

“Sec. 5649-4. TFor the emergencies mentioned in sections forty-four
hundred and fifty, forty-four hundred and fifty-one, fifty-six hundred and
twenty-nine, seventy-four hundred and nineteen and 7630-1 of the General
Code, the taxing authorities of any district may levy a tax sufficient to
provide therefor irrespective of any of the limitations of this act.

“Sec. 7419. When one or more of the principal highways of a county,
or part thereof, have been destroyed or damaged by freshet, landslide, wear
of watercourses, or other casualty, or, by reason of the large amount of
traffic thereon or from neglect or inattention to the repair thereof, have be-
come unfit for travel or cause difficulty, danger or delay to teams passing
thereon, and the commissioners of such county are satisfied that the or-
dinary levies authorized by law for such purposes will be inadequate to pro-
vide money necessary to repair such damages, or to remove obstructions
from, or to make the changes or repairs in, such road or roads as are ren-
dered necessary from the causes herein enumerated, they may annually
thereafter levy a tax at their June session, not exceeding five mills upon the
dollar upon all taxable property of the county, to be expended under their
direction or by the employment of labor and the purchase of materials in
such manner as may seem to them most advantageous to the interest of the
county, for the construction, reconstruction or repair and maintenance of
such road or roads or part thereof.”

The supreme court in these decisions held that county commissioners were
without authority to make a tax levy under sections 7419 General Code, in excess
of the limitations prescribed in the Smith one per cent law for the purpose of con-
structing or repairing principal highways of the county, when the conditions
calling for the construction or repair of such highways arose merely from neglect
or inattention in the repair thereof or by reason of the large amount of traffic
thereon, and did not arise by reason of freshet, landslide or other casualty.

The second, third and fourth syllabi of the opinion of the court in the first
case noted by you read as follows:
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“2. Section 5649-4, General Code, is not a legislative declaration that
.all_the conditions enumerated in section 7419 General Code, are emergencies
for which taxes may be levied in excess of the limitation prescribed.

“3. Exemption from the restriction fixed by such law applies only in

- favor of levies required to meet extraordinary conditions resulting from
some unexpected or unforseen occurrence or circumstances, such as the
destruction of or damage to a principal highway by freshet, landslide, wear
of watercourses or other casualty.

“4. Neglect or inattention of public officers to repair highways does
not constitute an emergency, and a levy of taxes for the purpose of meet-
ing the expense of reconstruction, repair and maintenance of roads which,
by reason of such neglect and inattention, or by reason of a large amount
of traffic thereon, have become gradually worn out and unfit for travel,
even though they cause difficulty, danger or delay, is not exempt as an
emergency levy. Writ refused.”

Tax levies having been made by the county commissioners in a number of
counties of the state as emergency levies under section 7419 General Code, under
circumstances considered and held by the supreme court in the above cases not to
justify such tax levies as levies in excess of the limitations prescribed by the Smith
one per cent. law, the question made by you, I take it, is one of legal ways and
means to effect a correction of the tax duplicates and to provide for a refund
with respect to such taxes so levied, or portions thereof, which under the decision
‘of the supreme court above referred to are illegal. For it is to be noted that the
supreme court in these cases did not hold that the county commissioners of a county
could not legally make a levy under section 7419 General Code, to construct or re-
pair highways which werce out of repair by reason of neglect, inattention or ex-
cessive traffic, but the court did hold that the county commissioners could not
make such levies in excess of the limitations prescribed by sections 5649-3a and
5649-2 General Code, which, with respect to the question at hand, provide, re-
spectively, that levies on the taxable property in the county, for county purposes,
shall not in any one year exceed three mills, and that the aggregate amount of
taxes, that may be levied on the taxable property in any county, township, city, vil-
lage, school district, or other taxing district therein, shall not in any one yecar ex-
ceed ten mills. And only to the extent that the levies here in question are in ex-
cess of either or both of the tax limitations prescribed by sections 5649-3a and
5649-2 General Code were they illegal.

To illustrate: If in any particular county the levy made by the county com-
missioners for highway construction or repair under section 7419 General Code,
though declared by them to be in excess of all limitations of the Smith one per
cent. law, was together with all other levies for county purposes properly within
the purview of section 5649-3a—in fact within the three mill limitation prescribed
by that section—such levy would be illegal in any particular taxing district within
the county only to the extent that it was in excess of the limitation prescribed by
section 5649-2. On the other hand, if in any particular taxing district in the county
this levy, together with all other levies within the purview of section 5649-2, was
not in excess of the ten mill limitation prescribed by this section, it would be illegal
only to the extent that it, together with all other levies for county purposes properly
within the compass of section 5649-3a, was in excess of the three mill limitation
of that section.

The foregoing discussion is only for the purpose of defining the question pre-
sented, for the fact that the levies in question were expressly declared by the county
commissioners”to be in ‘excess of the limitations of the Smith one per cent law
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makes it altogether probable that such levies were in fact in excess at least of the
three mill limitation for county purposes prescribed by section 5649-3a, General Code.

In the consideration of the precise question made by you, in which you ask
the opinion of this department with respect to the power and authority of the
county auditor or other county officers to remit taxes illegally levied by the county
commissioners. for the construction and improvement of highways under the pre-
sumed authority of section 7419 General Code, and to refund such thereof as has
been paid, it seems clear that no such authority can be found in the more or less
familiar provisions of sections 2588, 2588-1 and 2589 General Code.

Section 2588-1 General Code which was enacted as a part of the Parrett-Whitte-
more tax law (106 O. L. 246), in terms provides that the county auditor shall, from
time to time, correct any clerical errors which he discovers in the tax list, in the
name of the person charged with taxes, the valuation, description or quantity of
any tract, lot or parcel of land or improvements thereon, or minerals or mineral
rights therein, or in the valuation of any personal property, or when property ex-
empt from taxation has been listed therein, and that he shall enter such corrections
upon the tax list and duplicate. ’

Sections 2588 and 2589 General Code, which were formerly a part of section
1038 Revised Statutes, have by a uniform line of decisions been held to authorize
corrections of the tax duplicate and, when paid, a refunder thereof only as to taxes
assessed on exempt property or extended on the duplicate by reason of clerical er-
rors, as distingnished from fundamental errors, in the levy and assessment of taxes.

State ex rel. v. Commissioners, 31 O. S. 271, 273;
Insurance Co. v. Capellar, 38 O. S, 560, 574;
Butler v. Commissioners, 39 O. S. 168;

State v. Raine, 47 O. S. 447, 456;
Commissioners v. Rosche, 50 O. S. 103, 112;
Christ. v. Commissioners, 13 N. P, n. s., 457.

As observed by the court in the case of State v. Raine, supra, an error does not
have to be merely one occurring in copy or in computation to be a “clérical error”
within the meaning of these sections, and it was there held that reductions made
in the value of real property by a board of equalization, without a corresponding
increase made by such board in other property, were errors which the county
auditor could correct under the provisions of what is now section 2588 General Code.

On the authority of the decision of the supreme court in the case of State v.
Raine, supra, the circuit court of Cuyahoga county, in the case of Brooks v. Lander,
14 C. C. n. s, 481, held that a decision of the supreme court which ousted the board
of equalization and assessment in the city of Cleveland authorized the county
auditor to thenceforth treat as clerical errors the changes which had been made in
the tax duplicate pursuant to the order of said board, and to correct them in ac-
cordance with the current duplicate.

I am unable to hold that the decisions just noted support the conclusion that
the taxes here in question were assessed and collected by reason of any clerical
error on the part of any officer or officers within the meaning of sections 2588 and
2589 General Code. The levy of these taxes in excess of the limitations prescribed
by law was erroneous, but the error was one of law and fundamental inuring in the
levy itself.

See Commissioners v. Rosche, supra.

The question presented by you further suggests the consideration of sections
12075, 12076 and 12077 of the General Code. Taxes paid on the levies here in ques-
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tion, to the extent that such levies exceeded the limitations of sections 5649-3a and
5649-2 General Code, were, I assume, illegal within the meaning of these sections.
These sections, however, do not afford any authority to the auditor or other county
officers either to correct the duplicate with respect to such illegal levies or to remit
taxes on such levies remaining unpaid. Neither do they seem to afford any right
by action to recover back against the county, or any officers thereof in their official
capacity, taxes that have been paid on such levies. The right of action afforded
for the recovery of illegal taxes paid by a tax payer seems to be solely a personal
action against the treasurer individually. Even if, however, on any view, these
sections could be construed as affording a right of action against the county, or
officers thereof in their official capacity, for the recovery back of illegal taxes paid
by a tax payer, I apprehend with respect to the situation here presented that prac-
tically all the taxes paid on the levies here in question were paid voluntarily, and
that such payments do not, therefore, furnish a legal ground of recovery against
any one.

May v. Cincinnati, 1 O. S. 268;
Marietta v. Slocumb, 6 O. S. 471;
Wilson v. Pelton, 40 O. S. 306;
Whitbeck v. Minsch, 48 O. S. 210;
Commissioners v. Rosche, supra;
Railway Co. v. Martin, 53 O. S. 386.

\s the payment of taxes on these illegal levies does not constitute a legal claim
against the county fgr the repayment thereof, I do not know of any authority fol-
lowing the consideration of these sections by which the officers of the county, or
any of them, can refund the taxes so paid. It has been held in this state that
county commissioners—and [ apprehend the same is true of other officers of the
county—represent the county in respect to its financial affairs only so far as author-
ity is given to them by statute, and that they may pass upon and adjudicate only
such claims which, under the statutes, may be the subject of a legal claim against
the county, and that they are without jurisdiction to entertain or adjudicate claims
which are either wholly illegal or of such a nature as not to form the subject of a
valid claim for any amount.

Jones, Auditor, v. Commissioners, 57 O. S. 189;
Peter v. Parkinson, 83 O. S. 36;
State v. Lewis, 20 C. C. 319.

Sections 5624-10 and 5624-11 of the General Code, enacted as a part of the
Parrett-Whittemore bill, are identical in their provisions with those of sections
5617-4 and 5617-5 of the General Cade which were repealed in the enactment of the
Warnes tax law. Said sections 5624-10 and 5624-11 of the General Code read as
follows:

“Sec. 5624-10. The tax commission of Ohio may remit taxes and pen-
alties thereon, found by it to have been illegally assessed, and such penal-
ties as have accrued or may accrue, in consequence of the negligence or
error of an officer required to perform a duty relating to the assessment
of property for taxation, or the levy or collection of taxes. It may cor-
rect an error in an assessment of property for taxation or in the tdx list
or duplicate of taxes in a county, but its power under this section shall not
extend to taxes levied under the provisions of subdivision 2 of chapter 15
of title 2, part second of the General Code.
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“Sec. 5624-11. No such taxes, assessments or penalties in excess of
one hundred dollars, shall, in any case, be remitted until after ten days’
notice in writing of the application to have same remitted has been served
upon the prosecuting attorney and the county auditor of the county where
such taxes or assessments were levied and proof of such service has been
filed with the commission. When any taxes or penalties have been remitted
as provided in this and the next preceding section, the commission shall
make a report thereof to the auditor of state.”

The provisions of these sections do not call for an extended discussion. It is
plain from these provisions that, except as to taxes assessed on the business of
trafficking in intoxicating liquors, authority is granted to the tax commission to
remit taxes illegally assessed, and in their application to the question at hand, these
provisions authorize the tax commission to remit unpaid taxes extended and now
standing on the county tax duplicate by reason of illegal levies made by the county
commissioners of said county under section 7419 of the General Code.

There is nothing, however, in the provisions of the sections under consider-
ation authorizing a refunder of the taxes paid on such illegal levy. The question
presented by you requires a consideration of the provisions of section 12078-1 of
the General Code, which reads as follows:

“That if, by judgment or final order of any court of competent juris-
diction in this state, in an action not pending on appeal or error it has been
or shall be adjudged and determined that any taxes or assessments or part
thereof levied after January 1; 1910, was illegal and suich judgment or
order has not been made or shall not be made in time to prevent the col-
lection or payment of such tax or assessment, then such tax or assessment
or such part thereof as shall at the time of such judgment or order be
then unexpended and in the possession of the officer collecting the same,
shall be repaid and refunded to the person paying such tax or assessment
by the officer having the same in his possession.”

The proper construction of the provisions of these sections in their application
to the situation of facts presented by your inquiries is a matter of some difficulty.
It will be observed, however, from the provisions of these sections that before a
tax payer can have a refunder of taxes paid by him, there must be a judgment or
final order of a court of competent jurisdiction in this state in an action not pend-
ing on appeal or error adjudging and determining said taxes so paid by him to be
illegal, which judgment or final order shall not have been made in time to prevent
the collection of such illegal taxes.

In the case of Menning v. Zangerle, aboveenoted, which was an original action
in mandamus in the supreme court, the court had before it for consideration only
the levy made by the county commissioners of Cuyahoga county under the assumed
authority of section 7419 of the General Code, which levy the county commissioners
of said county in said action sought to compel the county auditor to extend for
collection on the tax duplicate of the county. The court in this case denied the
petition for a writ of mandamus on the ground that the said levy was illegal and
the same was not, therefore, placed on the tax duplicate. The supreme court in
this case did not decide that the board of county commissioners of a county may
not in any event make a levy for taxes under section 7419 of the General Code in
excess of the limitations of the Smith law, but did decide that such levy could be
made in excess of the limitations of the Smith law only when the conditions calling
for such levy for the purpose of constructing or repairing principal highways in a
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county were caused by some one or more of the things mentioned in said section
7419 of the General Code, which were the occasions of real emergencies.

The decision of the supreme court in this case, therefore, although afiording
a binding rule as to the construction of the statutes therein involved and consid-
ered, was not itself an adjudication with respect to the levy made by the com-
missioners of the other counties under section 7419 General Code, though made in
excess of the limitations of the Smith law. The question with respect to the legality
or illegality of such levy in other counties obviously depends in each case upon the
facts with respect to the conditions calling for and actuating the county commis-
sioners in making such levy. It follows, therefore, that the judgment of the su-
preme court in the case of State ex rel. Menning vs. Zangerle, though made by a
court of competent jurisdiction in this state in an action not pending on appeal or
error is not a judgment or final order which, under the provisions of section
12078-1, affords to the tax payers in other counties of the state a right to a re-
funder for taxes paid by them under illegal levies made Dby the county commis-
sioners of such county under section 7419.

The case of Staley, Auditor, v. State ex rcl. Hunt et al, referred to by you,
was an action wherein the supreme court on petition in error reversed a judgment
of the court of appeals of Miami county which affirmed a judgment of the common
pleas court of said county, sustaining the petition of the commissioners for a writ
of mandamus against Staley, the county auditor, requiring him to extend on the
tax duplicate for collection a levy madé by said county commissioners under section
7419 in excess of the limitations of the Smith law. Although the condition calling
for the levy made by the commissioners of Miami county was not occasioned hy
a freshet, landslide or other casualty, said levy was held by the common pleas
court to be legal, and entertaining the same view with respect to the legality of
this levy the court of appeals on April 18, 1916, affirmed the judgment of the com-
mon pleas court. On January 30, 1917, the supreme court, on authority of the case
of State ex rel. Menning v. Zangerle, reversed the judgment of the court of appeals
of Miami county and thereby held the levy made by the county commissioners of
said county to be illegal. Tt, therefore, appears that within thc purview of section
12078-1 the judgment of the supreme court in the casc of Staley, Auditor, v. State
ex rel. Zangerle, was a judgment or final order of a court of competent jurisdic-
tion in this state adjudging and determining the levy made by the commissioners
of Miami county to be illegal, which judgment aiid final order was not in time to
prevent the collection of such illegal taxes, and the only question with respect to
the right of tax payers in Miami county to a refunder of such illegal taxes paid
by them depends upon the question of whether or not the judgment and final order
of the supreme court was a judgment

“in an action not pending on appeal or error,”

within the meaning of said language as used in section 12078-1.

This language as used in section 12078-1 seems to be open to two possible in-
terpretations:

1. That the action in which the judgment or final order is made shall not he
an action pending on appeal or error in the court rendering such judgment; and

2. That such judgment or final order shall he made by a court in an action
to which appeal or error has not been prosecuted: or if prosecuted is no longer
pending.

Looking to the purpose of the statute as a whole it seems to me that the intent
of the legislature in using the language above quoted was to require a final deter-
mination by a court of competent jurisdiction before the right of a tax payer to a
refunder of such illegal taxes by him paid has accrued, and consistent with the
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purpose of this section, and giving effect to the language used by the court in its
enactment, I cannot believe that it was the intent of the legislature to limit such
right of refunder on the payment of illegal taxes to judgments or final orders made
and entered by a court in the exercise of original jurisdiction only.

Giving effect to the manifest purpose of these provisions, before noted, it seems
clear that a judgment of the supreme court in the exercise of its appellate juris-
diction adjudging and determining a tax to be illegal is just as effective when made
after such illegal tax is collected to afford a right of refunder to a tax payer paying
such illegal tax as would be a judgment or final order of the court of common
pleas of a county in the exercise of its original jurisdiction.

T am, therefore, of the opinion that the judgment of the supreme court in the
case of Staley, Auditor, v. State ex rel. Hunt et al, above noted, is a judgment
or final order which, under the provisions of section 12078-1 affords to a tax payer
of Miami county paying illegal taxes on said levy made by the commissioners of.the
county under the provisions of section 7419 a right to a refund of such illegal taxes
paid by him if such illegal taxes so paid have not been expended. These taxes
were collected for county purposes only, and though they have probably been dis-
tributed to the proper funds they may be refunded if they have not been expended
and are in the possession of the county treasurer.

I hardly need to say that as in the case of State ex rel Menning v. Zangerle.
before discussed, the court in the case of Staley, Auditor, v. State ex rel. Hunt et al.,
had before it for consideration only the particular levy there involved, and the
judgment of the court affords no right to a refunder of illegal taxes of the same
kind in other counties. .

In conclusion I note that section 301 of the Cass road law, one of the curative
sections of the said act, has been carried into the Page and Adams supplement to
the General Code as section 12078-1.  This section, among other things, provides
for a right of refunder for taxes or assessments paid for particular roads there-
tofore constructed or improved or ordered to be constructed or improved. Without
discussing the provisions of this section of the Cass road law it is sufficient to note
that it was not intended to cover a case of the kind presented by your inquiry.

Very truly yours,
JoserH McGHEE,
Attorney-General.

120.
BOARD OF EDUCATION—MAY COMPROMISE CLAIM DUE IT.
A board of education may compromise a claim justly and legallv due it.
CorLumsus, OHio, March 17, 1917.

Hox. CuarLes G. WHITE, Prosecuting Attorney, Batavia, Ohio.

DeAR Sir:—In your letter of March 14, 1917, you ask my opinion on the fol-
lowing proposition:

“The bank at New Richmond, Ohio, through its cashier, was forced to
go in the hands of a receiver and at the time it was the depository of New
Richmond school district. The bank gave a bond as is required by law, but
gave personal security with seven men on the bond, all but two of whom
were considered to be worth the full amount of the same, ijut since the
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crash came three of the signers have gone into bankruptcy, the cashier has
died without a cent, one of the others has been entirely broken up and the
other two could not, if pushed, pay very much. By arranging a compromisc
with their creditors, two of the securities can and will pay more than could
be collected from them by a suit, and the board of education are more
than willing to accept this settlement if they have the legal right so to do.
Therefore, my specific question is, can the board of education under the
powers conferred upon them by section 4749 of the General Code, or other-
wise, compromise this matter with these two men without bringing a suit,
which at this time would jeopardize their chances of recovering anything’
like they will get under this settlement?”

General Code section 4749 provides in part as follows:

“The board of education of each school district * * * shall be a
hody politic and corporate, and, as such, capable of suing and being sued,
contracting and being contracted with, inquiring, holding, possessing and
disposing of real and personal property. * * *

A board of education is made by law the governing power of a school dis-
trict and all the financial transactions thereof. It is clothed with authority to do
whatever is necessary in its corporate capacity to carry out the intention of those
in authority in the management and control of the public schools. It is permitted
to make all necessary and proper arrangements for conducting the schools and
for the raising of money with which to conduct the same, to build buildings, fur-
nish and equip same and in fact to do generally those things necessary that the
public schools might be the necessary and useful institutions which they are claimed
to be. The power to sue and be sued ordinarily carries with it the power to com-
promise and be compromised with, but it might be well to determine just what
the word “compromise” means, implies or includes.

Bouvier says:

“A compromise is an agreement made between two or more parties as
a settlement of a matter in dispute.”

Cyec., page 505 (Vol. 8), says:

“A valid compromise may be made by any parties between whom a
controversy as to their respective rights exist and who are not under any
disability to contract.”

The American and English Encyclopedia of Law, Vol. 6, page 418, perhaps
uses language a little more applicable here than either of the above definitions,
to wit:

“Compromise has been defined as an agreement between two or more
persons, who, to avoid a law suit, amicably settle their differences on such
terms as they can agree upon.”

In all the above definitions the principle of entering into a contract or an agree-
ment is manifest, and in section 4749 G. C. the especial power to contract and be
contracted with is given to a board of education. There is some law, however, in
Ohio which tends toward a solution of this matter.
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In Board of Education v. Milligan, 51 O. S. 115, the treasurer of a school dis-
trict defaulted arid instead of the board of education bringing suit upon the bond,
the board brought suit directly against the treasurer on account. On page 116 the
court uses the following language: :

“The board of education is by statute made a legal entity, empowered
to sue and be sued. The money detained belonged to it and it had the
right to recover same. The remedy is not limnited to an action on the bond.
1t may sue a defaulting treasurer for money had and received, as was done
‘in this case.”

In Ohio ex rel, ctc, v. Treasurer, ctc., 22 O. S. 144, the court, on page 147,
uses the following language:

“The township board of education is by statute constituted a body pol-
itic and corporate, and as such is authorized to coniract and be con-
fracted with, to sue and be sued, plead and be impleaded with, in any of
the courts of the state. They are invested, in their corporate capacity, with
the title, care, and custody of all school houses, school house sites, school
libraries, apparatus, or other property belonging to the school district with-
in the limits of their jurisdiction, with full power to control the same in
such manner as they may think will best subscrve 1he interests of contmon
schools and the cause of education.”

There is some similarity between the language of the General Code, which
confers powers upon boards of education, and the language of the General Code
which confers powers upon boards of county .commissioners. By General Code
section 2408 a board of county commissioners may sue and be sued, plead and be
impleaded, maintain and defend all suits in law and in equity, and do generally
those things which are necessary to preserve and protect the property of the county.

In construing the language of said section the court held in Shanklin, et al. v.

Commissioners, 21 O. S, 583:

“It may be laid down as a general rule that the hoard of county com-
missioners is clothed with authority to do whatever the corporate or polit-
ical entity, the county, might, if capable of rational action, except in re-
spect to matters the cognizance of which is exclusively vested in some
other officer or person. Only what the county might not do, it may not,
except as aforesaid. It is, in an enlarged sense, the representative and
guardian of the county, having the management and control of its financial
interests. :

“It cannot be contended that the county, if capable to act, might not,
in any lawful way, adjust and accept satisfaction of a liability jusily and
legally due to it.”

With same force, then, it seems to me it should be argued that the board of
education can, under the powers granted it, adjust and accept satisfaction of a
liability justly and legally due it—and why should this not be so? The property
from which recovery is to be had might be of such a nature that without prompt
acting, serious loss and injury would result. If such were the case, is it to be pre-
sumed that the legislature, using language of the strength of that used, in that
part of section 4749 above quoted, intended to limit the authority of the board to
certain classes of contracts and simply because power was not specifically granted-
to compromise that the board would be seriously injured financially? We ‘think not.
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I prefer to believe that the legislature intended, when it used the language “to sue
and be sued” and “to contract and be contracted with,” to convey upon the board
of education full and complete power to do whatever was necessary to be done to
best subserve the interests of the common schools, and as you state in your letter
that money can be saved by compromising, I can see no reason why the board of
education, even though it is a body of limited powers, cannot compromise said
claim and thus save money for the tax payers of the district.

Holding the above views, then, 1 advise you that the board of education can,
under the powers conferred upon it by section 4749 G. C., compromise a claim
which, but for such compromise, jeopardizes its chance of recovering thereon.

Very truly yours,
JosepH MCGHEE,
Attorney-General.

121.

COLUMBUS DAY—HOLIDAY ONLY FOR PURPOSE OF COMPUTING

TIME IN REFERENCE TO PAYMENT AND PROTESTING COMMER-
CIAL PAPER. :

Held: Coluimbus day is not a holiday for all purposes, but is only a holiday
for the purpose of computing time in reference to payment and protesting of com-
mercial paper.

CorumBus, QHIo, March 19, 1917.

Hoxn. SaMmuteL DorRrFLER, Prosecuting Atiorney, Cleveland, Ohio,

Dear SiR:—T am in receipt of vour communication February 26, 1917, as
follows:

“I have been asked as to whether or not October 12, popularly known as
Columbus day, is a legal holiday.

“An investigation of the statutes in referance to legal holidays indicates
that section 8301 is the principal section on that subject. That section pro-
vides that New Year’s day, Washington’s birthday, Memorial day, Independ-
ence day, Labor day, Columbus day, Christmas day and Thanksgiving day
are holidays ‘for the purpose of this division.” The division referred to is
the one dealing with negotiable instruments.

“This would seem to indicate that these days were made holidays
merely for the purpose of computing time in reference to payment and
protesting of commercial paper.

“The only other sections creating legal holidays are sections 5976, 5977
and 5978 which makes election day a part holiday, Labor day a full holiday
and Saturday afternoons a holiday. .

“It is generally believed that New Year’s day, Christmas day, Memorial
day and the other days are by statute made full and complete holidays, but
unless there are other provisions of the statute which make them so, it
would seem that this is an erroneous notion. .

“Since this is a matter of state-wide interest, I call it to your atten-
tion so that I may have the benefit of your opinion.”

10—Vol. I—-A. G.
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Section 8301 provides as follows:

“Section 8301. The following days, viz.:

“l. The first day of January, known as New Year's day;

“2. The twenty-second day of February, known as Washington’s
birthday; R

“3. The thirtieth day of May, known as Decoration or Memorial day;

“4, The fourth day of July, known as Independence day;

“5. The first Monday of September known as Labor day;

“6. The twelfth day of October, known as Columbus Discovery day:

“7. The twenty-fifth day of December, known as Christmas day;

“8. Any day appointed and recommended by the governor of this state
or the president of the United States as a day of fast or thanksgiving and

“9. Any day which may hereafter be made a legal holiday, shall for
the purpose of this division, be holidays. But if the first day of January,-
the twenty-second day of February, the thirtieth day of May, the fourth
day of July, or the twenty-fifth day of December be the first day of the
week, known as Sunday the next succeeding secular or business day shall
be a holiday.”

The above quoted section provides that the days enumerated therein “shall for
the purposes of this division, be holidays.” The only thing to determine then in
answering your question is, what is meant by the phrase “for the purpose of this
division.”

This section of the statute, since its enactment, has always been connected
with the act dealing with negotiable instruments. Tt might be well in this connec-
tion to trace the history of the act creating negotiable instruments. The first act
on this subject was passed Nov. 15, 1799, found in volume 2, Laws of the North
Western Territory and entitled an act, making promissory notes and inland bills of
exchunge negotiable. After this original act had been amended several times an act
was passed March 26, 1861, 58 O. L. 41 entitled an act supplementary to “an act
making certain instruments of writing negotiable, passed February 25, 1820.”

This act after setting forth a certain number of days therein, provided they
shall; for all purposes whatsoever as regards the presentment for payment or ac-
ceptance and the protesting or giving notice of nonacceptance; etc., of negotiable
paper, be holidays. This act was later amended by the passage of the so-called
uniform negotiable instruments act, passed April 17, 1902,95 O. L. 197. The section
providing for holidays was carried into said act as subdivision 5.

The history of the law showing, as it does, the connection of the provision
relative to holidays and the act making certain instruments negotiable, I think it was
the intention of the framers of this law that the holiday provision should be read
only in connection with the act relating to negotiable instrument, and that the only
construction that can be placed upon the phrase “for the purpose of this division”
is, that the holidays enumerated in section 8301 are holidays merely for the pur-
pose of computing time in reference to payment and protesting of commercial paper.

Section 5977 G. C. provides as follows:

“Section 5977. The first Monday in September of each year shall be
known as ‘Labor day,’ and for all purposes, shall be considered as the first
day of the week.” ) .

You will note that in section 8301 the first Monday in September, commonly
known as Labor day, is mentioned with the other days as a holiday for the pur-
pose of that division and it is specifically provided in section 5977 as a holiday “for
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all purposes.” 1t is my opinion, therefore, had it been the intention of the legis-
lature that Columbus day and the other days mentioned in section 8301 should be
holidays for all purposes they would have been specifically provided for in the same
manncr as Labor day. :

Therefore, I advise you that Columbus day is not a holiday for all purposes,
but is only a holiday for the purpose of computing time in reference to payment
and protesting of commercial paper.

Very truly yours,
JosepH MCGHEE,
Attorney-General.

122,

THE QUESTION OF WHETHER OR NOT A COUNTY WILL BE ABLE TO
.PAY ITS SHARE FOR A PROPOSED ROAD IMPROVEMENT DE-
PENDS ON WHETHER THE LEVY FOR SA1D IMPROVEMENT, TO-
GETHER WITH THE OTHER LEVIES, CAN BE KEPT WITHIN FIF-
TEEN MILLS LIMITATION.

Whether a county will be in position to assume its portion of the cost and ex-
pense of improving a highway, depends upon the question whether the levy neces-
sary to be made to provide the portion of the cost and expense of the townships
“through which the highway passes and the county, together with other levies pro-
vided by law, can be kept within the statutory limitation of 15 mills, not consider-
ing emergency levies.

~CoLumsaus, On1o, March 19, 1917.

Hox. CLiNnToN CowkN, State Highway Commissioner, Columbus, Ohio.

Dear Sir:—I have your letter of March 9, 1917, in which you ask my opinion
in reference to a certain matter set out therein. Your communication reads as
follows :

“1 am attaching hereto copy of a resolution dated February 8, 1917,
signed by two of the members of the board of commissioners of Muskingum
county, making application for state aid and federal aid in the improve-
ment of main market road No. IV, intercounty highway No. 1, in Musking-
um county, and agreeing on behalf of the county that if the sum of $140,-
000.00 be secured from the state or federal government for the above im-
provement ‘to meet the above amount of $140,000.00 or as much more as
will be necessary for the improvement and construction of the above men-
tioned road between the corporation line of Zanesville and the west cor-
poration line of New Concord.

“It has been-and is my intention to expend a sum not to exceed $10,000
per mile in the improvement of the road requested by the commissioners,
which improvement would approximate 14 miles, and I have contemplated
that the funds to be expended on this improvement shall be the funds se-
cured from the federal government under the federal aid road act and ap-
propriated to the state of Ohio for the fiscal year 1917. ]

“At a conference in my office at a recent date with two of the members
of the board of commissioners of Muskingum county and the prosecuting
attorney of that county, the question arose as to the ability of Muskingum
county to take care or provide the necessary means of financing their share
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of the cost of this improvement. The state director of the Ohio good roads
federation was called into the conference and stated to the commissioners,
the prosecutor and myself that after a thorough investigation of the situa-
tion in Muskingum county and Washington, Perry and Union townships,
through which the above improvement lies, the county would be unable this
year to live up to any such agreement as is contained in the attached res-
olution.

“Before we proceed further with the preliminary steps necessary or
leading up to final agreement with the commissioners of Muskingum county,
and the assurance to the federal government that the necessary funds have
been arranged for, and will be available to pay obligations, if incurred, it
is necessary to know positively whether or not Muskingum county is in po-
sition and is able to place a levy that will come within the fifteen mill lim-
itation to create a fund sufficiently large to meet its share of the obligation
for the above mentioned improvement, which may be considered as any-
where from $140,000.00 to $200,000.00.

“Inasmuch as the matter is urgent and in doubt, I, therefore, request
you to investigate the situation in Muskingum county and advise me ac-
cordingly.”

To your communication is attached a resolution upon which the opinion asked
in your communication is based. 1 will not set out in full the resolution, but sim-
ply note the parts of it that are vital ‘in the consideration of the question proposed.

In the beginning I desire to say that the information you seek is based more
upon fact than upon law, but I may be able to so quote the law in connection with
the facts that it will assist you in arriving at a conclusion as to what you had
best do under all of the circumstances.

Your question is as to whether Muskingum county is able to carry out the
agreement set forth in the copy of the resolution attached to your communication.
One clause of said resolution reads as follows:

“BE 1T FURTHER RESOLVED, That upon the receipt of the letter
or communication from the state highway commissioner of January 18,
1917, stating the state and federal government will furnish the sum of
one hundred forty thousand ($140,000) dollars that the board of county
commissioners for and upon behalf of Muskingum county hereby agrees
for and upon behalf of said county to meet the above amount of $140,000.00
or as much more as will be necessary for the improvement and construc-
tion of the above mentioned road between the corporation line of Zanes-
ville and the west corporation line of New Concord, Ohio, upon the fol-
lowing conditions :”

In this section the county commissioners of Muskingum county agree, for and
on behalf of said county, to meet the above amount of $140,000.00, or as much more
as will be necessary for the improvement and construction of the road mentioned
therein, and in your letter you state that the amount to be borne by Muskingum

“county, if said road is’ constructed, would be somewhere between $140,000.00 and
$200,000.00. Now, your question is as to whether, when we take into consideration
the condition of the tax duplicates of the different taxing subdivisions, Muskingum
county is in position to carry out its part of its agreement.

First, I will give you some information as to the facts in this matter. You state
that this improvement passes through Perry township, Washington township and
Union township of Muskingum county. This is an important fact inasmuch as the
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township through which the improvement passes will have the greater burden to
bear for they will have to bear their share of the county’s portion as well as their
own portion of the cost and expense of the improvement.

The records for the year 1916 show that the tax rate in Union township proper
is 14.8 mills; in New Concord village, which is within Union township, the tax
rate for 1916 was 16.2 miils; in Norwich village the tax rate for 1916 was 13.2
mills; in Perry township in 1916 the tax rate was only 10.2 mills and in Wash-
ington township for the same year the tax rate was 10 mills, while Pleasant
Grove school district, located within \Washington township, had a rate of 11.04
mills for 1916. So that Washington township and Perry township could undoubt-
edly bear the extra burden incident to the construction of said proposed highway.
But how Union township and its villages could assume the extra burden incident
to said improvement 1 do not know. The records show that the tax rate of New
Concord village has been uniformly high—in 1913, 15.6 mills; in 1914, 14 mills;
in 1915, 14.4 mills, and in 1916, as stated above, 162 mills. Now this is the con-
dition of the tax levies in the townships through which the improvement would pass.

It is important also to note the condition of the tax levies in other taxing sub-
divisions of the county because all of the property of the county will have to share
in the county’s portion of the expense and cost incident to said improvement. In
1916 Taylorsville village had a tax rate of 16.6 mills; Duncan Falls school district,
164 mills; Frazeysburg village, 15.2 mills; Zanesville city, 16 mills. It is true the
subdivisions given have the highest rate of any taxing subdivisions in the county,
but as we often say a chain is no stronger than its weakest link, so the county in
this case is no stronger financially than its weakest subdivision.

To be sure I do not know what the financial situation of the different taxing
subdivisions of Muskingum county will be for the year 1917, but their tax levies
for the year 1916 would indicate that it would be almost impossible for the county
and the different taxing subdivisions of the county to bear their share of the cost
and expense incident to said improvement.

With the facts as set out above, and you can judge of the facts as well as 1 can
and possibly Dbetter, let us note briefly the law that would apply in this case, in
the event that vou go ahead with said proposed improvement.

Section 5649-3a of the General Code provides that:

“On or before the first Monday in June, each year, the county com-
missioners of each county, the council of each municipal corporation, the
trustees of each township, each board of education * * * shall submit
or cause to be submitted to the county auditor an annual budget, setting
forth in itemized form an estimate statmg the amount of money needed for
their wants for the incoming year.”

Section 5649-3c G. C. provides that:

“The budget commissioners shall examine such budgets and estimates
prepared by the county auditor, and ascertain the total amount proposed
to be raised in each taxing district for state, county, township, city, vil-
lage, school district, or other taxing district purposes. If the budget com-
missioners find that the total amount of taxes to be raised therein does
not exceed the amount authorized to be raised in any township, city, vil-
lage, school district, or other taxing district in the county, the fact shall be
certified to the county auditor. If such total is found to exceed such author-
ized amount in any township, city, village, school district, or other taxing
district in the county, the budget commissioners shall adjust the various
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amounts to be raised so that the total amount thereof shall not exceed in
any taxing district the sum authorized to be levied therein. In making
such adjustment the budget commissioners may revise and change the an-
nual estimates contained in such budgets, and may reduce any or all the
items in any such budget, but shall not increase the total oi any such
budget, or any item therein. The budget commissioners shall reduce the
estimates contained in any or all such budgets by such amount or amounts
as will bring the total for each township, city, village, school district, or
other taxing district, within the limits provided by law.”

Now let us note in connection with the above two sections, the provisions that
would have to be made by the county commissioners and township trustees to meet
their respective portions of the cost and expense of the improvement.

Section 1222 of the General Code provides that the county commissioners, for
the purpose of providing a fund for the payment of the county’s proportion of the
cost and expense of the construction, improvement, maintenance and repair of
highways under the provisions of this chapter, are authorized to levy a tax, not ex-
ceeding one mill, upon all taxable property of the county.

In the same section it is provided that the township trustees are authorized to
levy a tax, not exceeding two mills, upon all taxable property of the township in
which such road improvement or some part thereof is situated, this for the purpose
of providing a fund for the payment of the proportion of the cost and expense to
be paid by the township trustees.

Now it will be readily seen that the levies made by the different townships
upon the property of the townships and the levy made by the county commissioners
upon all of the property of the county, will come before the budget commissioners
for an adjustment and that adjustment will have to bring the total levy within the
15 mill limitation, other than a few emergency levies, and from section 5649-3¢c G. C.
the budget commission is given authority to reduce in amount any levy or levies so
made by the trustees or commissioners or school board as to them may seem best.
There seems to be no preference in law given to any particular levy.

Now you can see the difficulties with which the budget commissioners of
Muskingum county will be confronted when we note that many of their subdi-
visions are already above the maximum limit, at least they were in 1916. Of
course, as | said before, what their condition will be in 1917 I have no means of
knowing.

But let us go one step further. Suppose that the county commissioners, under
section 1223 of the General Code in anticipation of the collection of such taxes or
the assessments to be made against the property owners, should decide to issue
bonds. If this is done the county commissioners must, prior to the issuance of
such bonds, provide for levying and collecting annually a tax upon all taxable prop-
erty of the county to provide a sum sufficient to pay the interest on such bonds and
to create a sinking fund for their retirement at maturity. Now suppose any one
of the townships interested in this matter should fail to meet the levy necessary
to meet their proportion of the cost and expense. Then, under the provision for
levying and collecting annually a tax upon all taxable property of the county, the
county commissioners would be compelled to raise a sum sufficient to take care of
thé interest on such bonds and to create a sinking fund for their retirement at
maturity. In such a case the levy for the taking care of the bonds would necessarily
take precedence over the levies for other purposes. So that the budget commis-
sioners in making reductions of the different items submitted to them by any taxing
subdivision would virtually be compelled to give precedence to the levy made for
road purposes because if this is not taken care of under the regular levies made
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it will have to be taken care of under the agreement made by the county commis-
sioners that they would levy a tax sufficient to take care of the bonds.

Now the above is about all the information I can give you both as to the facts
and as to the law and you will have to be the judge in view of the condition of the
tax duplicate of said county for 1916 and in view of the law as applied to said facts,
as to whether the budget commissioners of Muskingum county could so reduce the
different items as to bring the total tax levy for the different subdivisions of the
county within the 15 mill limitation, this limitation not including of course a few
levies for emergency purposes which may be outside of the 15 mill limitation.

While this opinion is not as definite as I should like to make it, yet it is as
definite as I can make it due to the fact that vour question embodies not only law,
but facts as well.

Let me suggest also that the county auditor, before the final agreement is en-
tered into between your department and the county, must certify that the moneys
necessary for said improvement are in the treasury or are in process of collection.

Very truly yours,
JoserH MCGHEE,
Attorney-General.

123.

BOARD OF EDUCATION—BY ACQUIRING PRIVATE RIGHT OF WAY
MAKING DISTANCE FOR PUPILS TO TRAVEL LESS THAN TWO
MILES—DOES NOT RELIEVE ITSELF FROM LIABILITY FOR
TRANSPORTATION.

A board of education cannot exempt itself from liability for transportation off
pupils by obtaining a right of way across private property which, if traveled by the
pupils, would be less than two miles.

Coruympurs, OHilo, March 19, 1917.

Hon. E. E. Linpsay, Prosecuting Attorney, New Philadelphia, Ohio.
DEear Sir:—1I beg to acknowledge receipt of your letter of March 5, 1917, in
which you ask my opinion on the following:

“Section 7731 of the General Code and the opinions of your office
relating thereto are to the effect that hoards of education must provide
transportation for pupils who reside more than two miles from the school
house to which they are assigned, measured along the most direct public
highway. :

“We have several instances in our county, where, by reason thereof,
boards of education are required to transport pupils, yet such pupils live
much less than two miles from such schools by crossing private premises.

“Has a board of education the power to obtain a private right of way
across private premises for such pupils where it can be done at a cost less
than the costs of transportation, and thus avoid the costs of transporta-
tion or save money by so doing?”

In your inquiry you refer to section 7731 G. C., which reads in part as follows:

“In all rural and village school districts where pupils live more than
two miles from the nearest school, the board of education shall provide
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transportation for such pupils to and from such school. The transportation
for pupils living less than two miles from the school house, by the most
direct public highway shall be optional with the board of education. * * *”

The language used in that portion of the above section quoted, and particu-
larly that part “by the most direct public highway” seems to eliminate any other
route or course than by following the public highway and the construction placed
upon the above section, and the other sections of the General Code which relate to
the subject, convinces me that our courts take only this view of the matter.

In Board of Education v. Board of Education, 58 O. S. 390, the Coblentz
children resided more than one and one-half miles (the distance mentioned by
the statute then) from the school in the district of their residence, but said children
lived less than that distance if measured in a direct line, and it was averred that
the land owners along such direct line always permitted the children to follow it
in attending school and that it was a convenient and practical route for them to
travel. The court held:

“Coungel for the plaintiff in error contend that the distance from resi-
dence to school is to be taken ‘as the crow flies’ The courts below
properly rejected this aerial view of the subject. The legislation provides
for the convenience of children in attending school, and the distance is
to be taken as they travel along the most direct public highway from the
schoolhouse to the nearest portion of the curtilage of their residence.”

In Board of Education v. Board of Education, 23 O. B. Rep. 698, the plaintiff
seeks to recover from the defendant tuition for three pupils who resided less than
one and one-half miles “as the crow flies,” but the court held that whether the chil-
dren go by public or private conveyance, or whether they walk to and from school,
they are expected to go by the most direct and convenient highway, and the length of
that course determines the distance from home to school; and following the
ruling of the court, the distance from the home to the school was measured from
the exit of the curtilage, along the most direct established route by lane or path
to the nearest highway and then following the center line of the highway to the
door of the schoolhouse.

The same view as above was taken by the court in Board of Education v.
Board of Education, 15 O. N. P. (n. s.) 521, which last mentioned case was
affirmed without opinion in 88 O. S.

T must therefore hold that the distance being measured by the most direct public
highway route, the board of education has no power to deprive pupils of the
means of conveyance if a private way could be obtained across private premises.

Very truly yours,
Josepn McGHEE,
Attorney-General.
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MEASUREMENT—OF DISTANCE FROM PUPIL’S HOME TO SCHOOL—
MUST BE MADE ALONG HIGHWAY OPENED TO PUBLIC AND NOT
SIMPLY DEDICATED AND PLATTED.

A public highway along which the measurement is made to calculate the dis-
tance from a pupil's home to school must be one opened to the public and not
simply dedicated and platied.

CorumBus, Onlo, March 19, 1917.

Hon. FraNk B. PrearsoN, Superintendeni of Public Instruction, Columbus, Ohio.

Dear SiR:—In your inquiry of recent date you ask my opinion on the fol-
lowing statement of facts:

“We should like to have your definition of a public highway which
must be used in the interpretation of sections 7731 and 7735 G. C. The
following facts have been certified to us by Henry C. Mofhitt, of Cincinnati:

“‘“There are a number of children living on Rhode Island Ave. and
Ross Ave., East Bond Hill, who have heen attending the Bond Hill school
while bus transportation was provided for them by the board of education,
but now that the bus line has been discontinued because of the advent of
the street car, these children are left without transportation facilities.
They want to go to the Norwood school which is much nearer for them
and can be reached by made sidewalks, but according to the measurement
of the distance from the Bond Hill school to the farthest point on the
platted streets in the office of the county auditor, all of these children live
within a mile and a half of the Bond Hill school. By a cut across the
fields they are within possibly less than a mile from the school’

“Apparently the children mentioned above are within a mile and a half
of the Bond Hill school by the public highway if by public highway is
meant streets that are platted, hut if by public highway is meant a passable
road authorized for the use of the public, these children are not within a
mile and a half of the Bond Hill school.”

From my conservation with the assistant city solicitor of Cincinnati I learn that
these platted streets are not “opened” to the public or improved and are impassable
for public travel.

Several sections of the General Code pertinent to the above should be noted:

Section 7731 G. C. provides:

“In all rural and village school districts where pupils live more than
two miles from the nearest school the board of education shall provide
transportation for such pupils to and from such school. The transporta-
tion for pupils living less than two miles from the school house, by the
most direct public highway shall be optional with the board of education.
When transportation of pupils is provided, the conveyance must pass
within one-half mile of the respective residences of all pupils, except
when such residences are situated more than one-half mile from the
public road. When local boards of education neglect or refuse to provide
transportation for pupils the county board of education shall provide such
transportation and the cost thereof shall be charged against the local
school district.”
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Section 7733 G. C. provides:

“At its option, the board of education in any village school district
may provide for the conveyance of the pupils of the district or any adjoin-
ing district, to the school or schoois of the district, the expense of convey-
ance to be paid from the school funds of the district in which such
pupils reside. But such boards as so provide transportation, shall not be
required to transport pupils living less than one mile from the school house
or houses.”

Section 7735 G. C. reads:

“When pupils live more than one and one-half miles from the school
to which they are assigned in the district where they reside, they may
attend a nearer school in the same district, or if there he none nearer
therein, then the nearest school in another school district, in all grades
below the high school. In such cases the board of education of the district
in which they reside must pay the tuition of such pupils without an agree-
ment to that effect. But a board of education shall not collect tuition for
such attendance until after notice thereof has been given to the board
of education of the district where the pupils reside. Nothing herein shall
require the consent of the board of education of the district where the
pupils reside, to such attendance.”

Your inquiry seeks a definition of a public highway as used in the interpre-
tation of the above quoted sections of the General Code.
A public highway is defined by Webster’s dictionary as follows:

“A public road; a way open to all passengers.”
and is defined in Sullivan v. Columbus, 12 Dec. Rep. 652;

“The term highway is the generic term for all kinds of public ways,
streets, alleys, etc.” .

A public highway, as referred to in the last mentioned case, is a public way
which has been dedicated to public use, but a highway may be dedicated to public
use and yet not be ‘“‘opened” to the public and improved for public travel.

Section 7735 G. C. was formerly section 4022-a Revised Statutes and con-
struction of the language thereof, and applicable to your question, was made by
the court in Board of Education v. Board of Education, 58 O. S. 390. On page
394 of said decision the following language is used:

“Counsel for the plaintif in error contend that the distance from
residence to school is to be taken ‘as the crow flies” The court below
properly rejected this aerial view of the subject. The legislation provides
for the convenience of children in attending school, and the distance is to

. be taken as they travel along the most direct public highway from the
schoolhouse to the nearest portion of the curtilage of their residence.”

It cannot be said that the children could conveniently travel along streets and
alleys which are not opened and in public use. That would be exactly the same as
traveling across fields and it is held in Board of Education v. Board of Education,
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34 Cir. Ct. Rep. 698, that:

“It would not be proper to measure the distance on a straight line ‘as

the crow flies, across the fields, as the children, without the consent of the

owners of the fields would thereby become trespassers, besides, under the

provisions of the statutes of Ohio, children who reside in school districts

in the country, living more than one and a half miles from school (now

two miles) and residing at not a greater distance than one-half mile from

. a public highway, arc entitled to be carried to school in a public convey-
ance at the cxpense of the school fund in the district. Necessarily, they
would be carried thus along the highway. And, whether the children go

by public or private conveyance or whether they walk to and from school,

they are expected to go by the most direct and conwvenient highway, and

the length of that course determines the distance from home to school.”

It is noted from both of the above cited cases that the convenience of the
children is the paramount consideration. In the first case, their convenience is
looked to “as they travel” along the public highway and in the second case their
convenience is looked to in the measurement of the route from their home to the
school, along the most direct and “convenient” highway.

It is only proper, then, it scems to me, to hold, that a platted highway which
has not been opened to public travel cannot be taken as the highway mentioned
in the above quoted sections over which measurements are taken to ascertain the
distance from which pupils reside from schools. It might even be noted that a
public highway, in General Code section 1226, as used in the chapter of which said
section is a part, includes any causeway, bridge, drain or watercourse which forms
a part of a road authorized by law, but it cannot surely be urged that the right
of road officials to open and improve a dedicated highway across watercourses
and unimproved territory, would mean the same as the convenient use of such
highway by pupils, after the same has been opened and placed in condition for
such convenient use. ’

I am led to the conclusion, then, that the streets which are simply platted,
but not opened to the public, are not to be considered as public highways along
which the distance from a pupil’'s home to his school is measured, within the
meaning of General Code section 7735.
Yours very truly,
JosepH McGHEEF,
Attorney-General.
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-SKUNK—GREEN PELT MEANS ONE NOT CURED—THAT SKUNKS
WERE KILLED DURING LAWFUL PERIOD IS DEFENSE AGAINST
CHARGE OF HAVING IN POSSESSION BRETWEEN FEBRUARY 1ST
AND NOVEMBER 15TH.

The term “green pelt of a skunk” in section 13413 G. C. wmeans one that has
not been dried or treated, and where a bona fide dealer is charged with having
seme tn his possession, between the first day of February and the 15th day of
november, the fact that the skunks were killed within the lawful period is a
matter of defense. '

CoLumBus, Onio, March 19, 1917.

Hown. CrLare CavpweLr, Prosecuting Attorney, Warren, Ohio.
Dear Sir:—1I have your letter of February 17, 1917, which reads as follows:

“I wish to submit fer your opinion a question involving the interpre-
tation of section 13413 of the General Code of Ohio:

“In your opinion, is it possible that a person who purchases, within the
state, a green skunk pelt on January 3lst is a violator of section 13413 of
the General- Code of Ohio, if he retains in his possession this same pelt ¢
on February 2nd of the same year?

“Kindly define what is meant by a ‘green pelt’ under this section. A
literal interpretation of this section would, to my notion, make every dealer
in Ohio a violator of the same unless he had disposed of any pelts that he
might have purchased prior to the lst day of February immediately upon
or after the 1st day of February.”

Section 13413 G. C. reads:

“Whosoever shall catch, kill or injure a skunk, or pursue it with such
intent, except from the 15th day of November to the first day of February
both inclusive, or whoever shall at any time or place dig out, or smoke out
with fumes or gases, any skunk or in any manner destroy the den or
burrow of any skunk, or whoever during the period when it shall be
unlawful to kill such animal shall have in his possession the green pelt
of a skunk unless such person can show by the original invoice signed by
the shipper that such pelts were shipped from without the state shall be
fined not less than ten dollars nor more than twenty-five dollars.

“This section shall not prevent the owner of a farm or anyone author-
ized by him in writing from killing a skunk when doing an injury upon his
premises. The provisions of this section shall be enforced by the com-
missioners of fish and game.”

I am informed by the fish and game department that a “green pelt of a
skunk” is one that has not been dried or treated.

It is true that a literal interpretation of this section would seem to make
it unlawful for a dealer to have the “green pelt of a skunk” in his possession
from the first day of February to the 15th day of November, inclusive. It seems
clear to me, however, that the section above quoted was not aimed at such dealers,
but was enacted to prevent the unlawful killing by making the mere possession
unlawful.
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When it is taken into consideration that a “green pelt of a skunk” is one that
has not been dried or treated, it is clear that very few dealers would long have
them on hand, and while a literal interpretation might cause the legitimate dealer
some embarrassment immediately after February Ist, yet this situation is taken
care of by a ruling of the fish and game department that they will not prosecute
cases against such bona fide dealers.

The circumstances to which you refer are all matters of defense and though
under the wording of the statute an affidavit might be filed against a dealer for
having *“the green pelt of a skunk in his possession” between February Ist and
November 15th, yet I am sure when the circumstances were disclosed no con-
viction could be had.

Very truly yours,
JosepHE MCGHEE,
Attorney-General.

126.

CEMETERY TRUSTEES—CREATED UNDER SECTIONS 4183 TO 4201 G.
C. INCLUSIVE—SECTIONS 4183 AND 4193-1 G. C. NOT INCONSIST-
ENT—TRUSTEES APPOINTED UNDER SECTION 4193-1 G. C. RE-
CEIVE NO COMPENSATION.

1. Sections 4183 to 4201 inclusive G. C. apply to procedure in creating a board
of joint township cemetery trustees, subject to provisions of section 4193-1 G. C.
when advantage is taken thereof.

2. Sections 4183 and 4193-1 G. C. are not inconsistent. The former is the
general law, subject to the later optional provisions of the latter.

3. The board of cemetery trustees appointed under provisions of section 4193-1
G. C. cannot recetve any compensation for their services as such.

Corumsus, Onio, March 19, 1917.

Hon. Eare K. SoLeTHER, Prosecuting Attorney, Bowling Green, Ohio.

Dear Sir:—I have your communication of February 26, 1917, in which you
state:

“A number of years ago the trustees of Perrysburg and Middleton
townships, Wood county, Ohio, secured land near the township line of these
townships for cemetery purposes, as provided in section 3456 G. C. The
control of the cemetery has been in the hands of cemetery trustees elected
by the electors residing within the limits of the territory, comprising the
joint cemetery district, as provided in section 4184 G. C,, and the cemetery
maintained, etc., as provided in section 4185 et seq. G. C.

“Just recently I have been consulted by the board of trustees of this
Joint Cemetery Association, and I find upon investigation that sections
4184, 4185 and 4189 of the General Code were repealed by the legislature
on the 18th day of April, 1913. The legislature by repealing section 4184
has done away with the election of cemetery trustees, and provided in
section 4189, 103 O. L. 272, ‘the cemetery so owned in common shall be
under the control and management of the trustees of the township or
townships and the council of the municipal corporation or corporations,
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and their authority over it and their duties in relation thereto, shall be
the same as where the cemetery is the exclusive property of a single
corporation.’

“It appears that the trustees of this joint cemetery association were
unaware of the fact that these sections had been repealed, and T have,
therefore, advised them that they have no longer any authority to act as
joint cemetery trustees.

“Section 3456 provides: ‘Two or more townships may join in estab-
lishing and maintaining a cemetery, and for such purpose, the trustees
shall have the same powers, be governed by the samec rules, and proceed
in the same manner, as pronded for municipal corporations an(l town-
ships uniting for that purpose.’

“The latter part of this section, 1 take it, refers to sections 4183 et
seq. of the General Code. As above guoted, sections 4184, 4185 and 4189
were repealed by the legislature, and section 4189 was amended, which is
found in 103 O. L. 172, and later, the legislature enacted a supplemental
section in 105 O. L. at page 345 known as section 4193-1.

“According to section 4193-1, a board of cemetery trustees, consisting
of three members, shall be elected by a joint meeting of the trustees of
the townships uniting for the purpose of maintaining a joint cemetery,
and such board of cemetery trustees shall have all the powers, perform
all the duties, exercised and performed by directors of public service in
municipalities under section 4161 to 4168 inclusive of the General Code.

“T wish you would inform me if sections 4183 to 4201 inclusive of
the General Code will apply to the procedure in creating a joint board of
trustees to maintain this cemetery. After having created the board of
trustees of the cemetery, who shall be the president, clerk and treasurer
of such hoard?

“Sections 4189 and 4193-1 seem to be inconsistent, and 1 wish you
would inform me as to the exact sections which would apply and the pro-
cedure to be followed after the board of trustees has been created. I
wish you would also inform me if the board of trustees provided under
section 4193-1 are entitled to compensation.”

As stated in your question, section 3456 G. C. is the authority for town-
ship trustees establishing a joint cemetery.

Section 3456 G. C. provides:

“When a public burial ground located on or near a township line, is
used by the people of two or more townships for burying purposes, the
trustees of such townships shall jointly take possession thereof, and take
care of and keep it in repair, as in case of burial grounds belonging to a.
township. The trustees of each township shall levy needful taxes there-
for, not to exceed in any year more than one-fourth of one per cent.
Two or more townships may join in establishing and maintaining a ceme-
tery, and for such purpose the trustees shall have the same powers, be
governed by the same rules, and proceed in the same manner, as provided
for municipal corporations and townships uniting for that purpose.”

The powers, procedure and governing rules for the joint cemetery are to
be found in sections 4183 et seq. G. C.

In an opinion 'of my predecessor, found in Report of Attorney-General for
1915, Vol. 11, page 1507, prior to the enactment of the supplemental section 4193-1
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(103 O. L. 345), and which showed the situation of such a union cemetery

prior to said enactment, is the following language:

“The owhership, management and control of cemeteries owned in
common by two or more municipal torporations, by two or more town-
ships, or by a municipal corporation or corporations and a township or
townships are governed by the provisions of sections 4183 to 4201 G. C.
inclusive, as amended and repealed by the act of April 18, 1913, 103 O.
L. 272.

“Prior to said last mentioned act the management and control of
cemeteries so owned in common was under the provisions of sections 4184,
4185 and 4189 G. C, imposed upon a hoard of cemetery trustees therein
authorized to be elected.

“Upon the repeal of sections 4184 and 4185 G. C, 103 O. L. 272-3
supra, section 4189 G. C. was amended to read as follows:

“‘The cemetery so owned in common, shall be under the control and
management of the trustees of the township or townships and the council
of the municipal corporation or corporations and their authority over it
and their duties in relation thereto shall be the same as where the ceme-
tery is the exclusive property of a single corporation.’

“Thus the control and management of such cemeteries was trans-
ferred from the board of trustees above mentioned to the trustees of the
township or townships and the council of the municipal corporation or
corporations jointly, provision for their joint action in relation thereto
being found in sections 4192, 4192 and 4194 G. C.

= “It will be further observed that under section 4189 as amended, the
trustees and council so acting jointly have conferred upon them all the
authority and duties in relation to such cemetery as are conferred and
imposed upon a municipal corporation relative to a cemetery of which it
is sole owner.

“Thus by reference the authority of the director of public service, as
found in section 4162 G. C. is conferred upon the trustees and council in
respect to cemeteries owned by them in common. Said section is as fol-
lows:

“*“The director shall direct all the improvements and embellishments
of the grounds and lots, protect and preserve them, and, subject to the
approval of the council, appoint necessary superintendents, employes, and
agents, determine their ferm of office and the amount of their compen-
sation.” ”

Section 4189 G. C. still reads as above quoted in Mr. Turner’s opinion

and

is the general section providing for the control and management of a cemetery
such as you speak of in your request, subject, however, to the optional provisions
of the section enacted in 106 O. L. 345, to wit, section 4193-1 G. C, which reads

as follows:

“At any such joint meeting or at the joint meeting provided for by
section 4192 of the General Code, by a majority vote of all present count-
ing council members and trustees, such meeting may elect a board of
cemetery trustees consisting of three members, of which one or more must
be a member of each of the separate boards of township trustees and
municipal councils comprised in the union cemetery association represented
by such joint meeting. Such board of cemetery trustees so elected, shall
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have all the powers and perform all the duties exercised and performed
by directors of public service of municipalities under sections 4161 and:
4168 inclusive of the General Code. At the first election of such board of
cemetery trustees, one shall be chosen for one year, one for two years
and one for three years, together with such part of a year as may inter-
vene between the time of such election and the first day of January next
thereafter. Yearly thereafter at the joint meeting held in May one trustee
shall be chosen for three years commencing on the first day of January
next thereafter. Any regular or regularly called joint meeting of the
township trustees and municipal council may fill vacancies occurring on
the board of cemetery trustees hy a majority vote of the members present,
such election to be for the unexpired term.

“Any member of such board of county trustees may be removed by
such joint meeting on a two-thirds vote of all members entitled to sit in
such joint meeting, for misfeasance or malfeasance in office, any gross
neglect of duty or gross immorality, but no member shall be so removed
until he shall have had at least ten days’ notice in writing, together with
a copy of the charges against him and shall have had opportunity to
appear and defend himself either in person or by counsel.”

There is no inconsistency in these sections. Under well known principles
of law our supreme court has time after time iterated the proposition that two
statutes on the same subject, which are not directly inconsistent, should be read
together. A reading of section 4193-1 G. C. shows that if the trustees of the
townships do not desire personal control and management of the cemetery under
the provisions of section 4189 G. C., then they “may elect a board of cemetery
trustees, etc.,” as provided in section 4193-1 G. C.

So answering your specific questions, the first of which is:

“I wish you would inform me if sections 4183 to 4201 inclusive of the
General Code will apply to the procedure in creating a joint board of
trustees to maintain this cemetery,”

1 would say that these sections inclusive, as amended and repealed by the
act of April 18, 1913 (103 O. L. 272), do apply, and that is evidenced by the
reading of section 4189 G. C. The union cemetery is under the control and
management of the trustees of the townships, and their authority over it and
their duties and, relation thereto are the same as where the cemetery is the
exclusive property ‘of a single corporation. Of course when this joint board
desires to take advantage of the option given under section 4193-1 G. C. and
select a board of trustees in the manner therein provided, the powers and duties
of the new board under that section are as prescribed in said section.

In what might be termed your second question you desire to be informed as
to the exact sections which would apply—that is, whether section 4189 or section
4193-1 does, which you say seem to be inconsistent.

As I have pointed out, there is no inconsistency, as section 4189 G. C. is the
general statute which gives the trustees the control and management of the
cemetery, while section 4193-1 G. C. gives them the opportunity, if they so desire,
to appoint a sort of sub-board. So in certain union cemeteries the trustees may
proceed under section 4189 G. C., while in others they would proceed under the
optional statute, section 4193-1 G. C. In the event the trustees in the instant case
proceed under said sections 4189 et seq. these statutes point out the procedure to
be followed.



ATTORNEY-GENERAL. 305

As to the election of a president, clerk and treasury of such hoard, the statute
being silent on the subject, the hoard would proceed to organize as any other
board might do, being a body to themselves and subject to organize under such
rules and regulations as they themselves adopt.

What might be termed your third question is as to whether or not the hoard
of trustees provided under said section 4193-1 are entitled to compensation.

Without citation of authorities, suffice it to say that it has been repeatedly
held by our supreme court that no public officer can receive any fees or compen-
sation unless by express provision of law. The duties imposed upon the sub-
board are practically the same duties that would have been performed by the
entire membership of the united boards of trustees. When a statute imposes added
duties in the manner that this statute does, the officer is considered as performing
them gratuitously, or that his compensation before provided for included pay for
whatever additional services were imposed upon him.

Very truly yours,
JosEpH McGHEE,
Attorney-General.

127.

SCHOOLS—CENTRALTZATION UNDER SECTION 4726 G. C. APPLIES
TO ENTIRE DISTRICT—ALIL ELECTORS THEREIN PERMITTED
TO VOTE—TWO OR MORE SCHOOLS MAY BE CONSOLIDATED
UNDER SECTION 7730 G. C. WITHOUT VOTE BY BOARD OF EDU-
CATION.

When centralization is had as provided by General Code scction 4726, it applies
to the entire school district affected and the electors of the entire district shall be
permitted to wote.

Tawo or more schools are consolidated or united under the provisions of section
7730 G. C. by the board of education without wvote.

Corumsus, Onio, March 20, 1917.

Hon. Roy R. CARPENTER, Prosecuting Attorney, Steubenville, Oliio.

. Dear Sik:—In your letter of February 24, 1917, you ask my opinion upon
the following statement of facts:

“Smithfield rural school district, situated in Smithfield township,
Jefferson county, contains nineteen schools, among which are three known
as ‘Pine Grove,” or ‘No. 5; ‘Jackson,” or ‘No. 7, and ‘Piney Fork,’ or ‘No.
13’ Pine Grove is a country school of one room; Jackson is a country
school of one room; and Piney Fork is in a mining settlement and con-
sists of two buildings, one of one room and one of two rooms.

“An inspection has been made of the various schools in this rural
district and recommendations made that certain improvements be made
on one of the Piney Fork school buildings, with a further recommendation,
though, that the three districts above mentioned, Nos. 13, 5 and 7, be
consolidated, centralized or whatever term you may wish to use. It is
true that section 4726 provides that a rural hoard of education may submit
the question of centralization, etc. Does this statute require that centrali-
zation must be applied to the entire district, or can vote be had for centrali-
zation of two or more, as for instance, three schools in a district? Or
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what law provides that two or more schools in a rural district can be
united, consolidated or centralized?

“This is a very hilly community, with poor roads. The question of
centralization of the township, as a whole, is impractiable. These three
schools are in the same valley, which makes it possible for them to be con-
solidated so far as making one building readily accessible to the pupils
of the three districts, Nos. 5, 7 and 13.

“If there is a provision whereby such consolidation or centralization
may be had, can the voters of the rural district, as a whole, vote for it, or
must the vote be confined to the electors in the particular subdlstrlcts
concerned in the consolidation ?”

Pertinent to the above request I desire to quote first from General Code
section 7730, which provides in part as follows:

“The board of education of any rural * * * school district may
suspend any or all schools in such * * * rural school district. Upon
such suspension the board * * * in such rural school district shall
provide for the conveyance of pupils attending such schools in the rural
® % * (igtrict, or to the public school in another district. \When the
average daily attendance of any school for any preceding year has been
below ten, such school shall be suspended and the pupils transferred to
another school or schools when directed to do so by the county board of
education. No school of any rural district shall be suspended until ten
days’ notice has been given by the board of education of such district.
Such notice shall be posted in five conspicuous places within such village
or rural school district; provided, however, that any suspended school
as herein provided may be re-established by the suspending authority upon
its own initiative or upon a petition asking for re-establishment, signed
by a majority of the voters of the suspended district, at any time the
school enrollment of the said suspended district shows twelve or more
pupils of lawful age.”

The above provision of the General Code suggests a plan of centralization of
schools in addition to General Code section 4726, which last mentioned section
provides for the submission of the question of centralization to the qualified elec-
tors of a rural school district, and it may or may not be as complete and effective
as though centralization were had under section 4726. When centralization is
had under section 7730, a majority of the voters in such suspended district may
cause the schools to be re-established, in which case the plan suggested by .said
last mentioned section would not be as complete and as effective as under the said
section 4726. When the board of education of a rural district determines to
suspend a school or schools in any such district and posts notices of such sus-
pension, it is then their duty to assign the youth of such suspended .district or
districts to schools in another district, as provided hy section 7684 G. C.. which
reads as follows:

“Boards of education may make such an assignment of the youth of
their respective districts to the schools established by them as in their
opinion will best promote the interests of education in their districts.”

When such assignment is made, as above pointed out. the pupils so assigned
shall attend the schools in said districts to which they have been assigned. If,
however, a pupil lives more than one and a half miles from the schools to which
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he has been assigned, he may attend a nearer school in the same district or, if
there is none nearer in the same district, he may attend the nearest school in
another school district in all grades below the high school, and in such case the board
of education of the district in which they reside must pay the tuition of such
pupils to the school board of the district where such pupils attend. The above
provision shall not apply. however, if the schools are centralized or if transpor-
tation is furnished.

1f, however, it is your desire to make the centralization complete, I do not
understand that the same can be done unless the question-is submitted to the
entire school district, as provided by scction 4726, above mentioned, which reads
as follows:

“A rural board of education may submit the question of centralization,
and, upon the petition of not less than one-fourth of the qualified electors
of such rural district, or upon the order of the county board of education,
must submit such question to the vote of the qualified electors of such
rural district at a general clection or a special election called for that
purpose. If more votes are cast in favor of centralization than against it,
at such election, such rural board of edvcation shall proceed at once to the
centralization of the schools of the rural district, and, if necessary, pur-
chase a site or sites and erect a suitable building or buildings thereon.
11, at such election, more votes are cast against the proposition of centran-
zation than for it, the question shall not again be submitted to the electors
of such rural district for a period of two years, except upon the petition
of at least forty per cent. of the electors of such district.”

Under the provisions of the above section the electors of the district are
entitled to vote upon said question, and if the vote carries it is the duty of the
board of education to proceed to centralize the schools’of such entire district.

In your letter you say that the above is impracticable, so that 1 take it the
plan provided for under said section 7730, and other sections thereto relating, is
the plan you should advise the school board to follow.

Very truly yours,
JosepH McGHEE,
Attorney-General.
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128.

MUNICIPAL LIGHT PLANT—COUNCIL MAY REQUIRE EXPENSES OF
SAID PLANT TO BE PAID FROM REVENUE DERIVED FROM
PRIVATE CONSUMERS — DISCRETIONARY WITH COUNCIL
WHETHER OR NOT VILLAGE SHALL PAY FOR CURRENT USED
FOR MUNICIPAL PURPOSES FROYi FUNDS RAISED BY TAXATION.

The council of a village owning, maintaining and operating a municipal highting
plant may require all the expenses of the plant, both for service furnished the
municipality itself and private consumers therein, to be paid out of the funds
recetved as electric light renials from private consuuicrs.

It is discretionary with the council of a wvillage having a municipal light plant
to determine whether the village will pay any, all or none of the cost of furnishing
electric current to the village itself for municipal purposes out of funds raised by
taxation.

CoLumbus, Onio, March 20, 1917.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Oliio.

GeNnTLEMEN :—Under date of IFebruary 12, 1917, you submitted for my opinion
the following propositiomn:

“In view of the provisions of section 4362 G. C. should the board of
trustees of public affairs of villages, which own and operate a municipal
lighting plant, furnish current for street lighting without charge?”

Section 4362, General Code, reads as follows:

“When waterworks and electric light plants or either of them are owned
and operated by a village which receives its street lighting and fire pro-
tection therefrom and the proceeds from the operation of such plant or
plants is insufficient to pay the expenses of operating such plants or
either of them, the council may levy a tax not to exceed five mills on
each dollar valuation of the taxable property listed for taxation in such
village, real and personal, to pay the running expenses and extensions
made thereto after applying the proceeds therefrom, which tax shall be
i1 addition to all other taxes authorized by law.”

The following sections and part of section of the General Code refer to the
general powers of a municipality with respect to the establishment of an electric
light plant:

“Sec. 3616. All municipal corporations shall have the general powers -
mentioned in this chapter, and council may provide by ordinance or reso-
lution for the exercise and enforcement of them.

“Sec. 3618. To establish, maintain and operate municipal lighting,
power and heating plants, and to furnish the municipality and the inhabi-
tants thereof with light, power and heat, to procure everything neces-
sary therefor, and to acquire by purchase, lease or otherwise, the neces-
sary lands for such purposes, within and without the municipality.

“Sec. 3990. The council of a municipality may, when it is deemed
expedient and for the public good, erect gas works or electric works
at the expense of the torporation, or purchase any gas or electric works
already erected therein, * * *”
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Section 3618, supra, seems to be the only section of the General Code that
contains any reference to the right of a municipality to establish and maintain
a municipal lighting plant for the purpose of furnishing electricity to the mu-
nicipality itself. In this section is found the general grant of power by the
legislature to a municipality to establish, maintain and operate a municipal lighting
plant to furnish both the municipality itself and the inhabitants thereof with
electricity. An examination of the General Code does not disclose any special
limitation on this general grant of power.

Provision for the management, conduct and control of a village electric light
plant is contained in section 4361, General Code, as amended 103 O. L. 561, which
reads as follows:

“Sec. 4361. The board of trustees of public affairs shall manage,
conduct and control the water works, electric light plants, artificial or
natural gas plants, or other similar public utilities, furnish supplies of
water, electricity or gas, collect all water, electrical and gas rents, and
appoint necessary officers, employes and agents. The board of trustees
of public affairs may make such by-laws and regulations as it may deem
necessary for the safe, economical and efficient management and pro-
tection of such works, plants and public utilities. Such by-laws and regu-
lations when not repugnant to the ordinances, to the constitution or to
the laws of the state, shall have the same validity as ordinances. For the
purpose of paying the expenses of conducting and managing such water-
works, plants and public utilities, of making necessary additions thereto
and extensions thereof, and of making necessary repairs thereon, such
trustees may assess a water, light, power, gas or utility rent, of sufficient
amount, in such manner as they deem most equitable, upon all tenements
and premises supplied with water, light, power, or gas, and, when such
rents are not paid, such trustees may certify the same over to the auditor
of the county in which such village is located to be placed on the dupli-
cate and collect as other village taxes or may collect the same by . actions
at law in the name of the village. The board of trustees of public affairs
shall have the same powers and perform the same duties as are possessed
by, and are incumbent upon, the director of public service as provided in
sections 3955, 3939, 3960, 3961, 3964, 3965, 3974, 3981, 4328, 4329, 4330,
4331, 4332, 4333, and 4334 of the General Code, and all powers and duties
relating to waterworks in any of these sections shall extend to and include
electric light, power and gas plants and such other similar public utilities,
and such boards shall have such other duties as may be prescribed by
law or ordinance not inconsistent herewith.”

The last mentioned section gives ample authority for the assessment of a
light rent and vests the board of trustees of public affairs with the power of
fixing the rent, of sufficient amount, upon all tenements and premises supplied
with light to pay the expense of conducting and managing such electric light
plant, of making necessary additions thereto and extensions thereof and of
making necessary repairs thereon, and of assessing such light rent in such manner
as they deem most equitable.

Section 3960 General Code is incorporated in section 4361, supra, by reference,
and the provisions of said first mentioned section concerning water works p]ants
are extended to and include electric light plants of villages as well.,

Section 3960 reads as follows:

“Money collected for waterworks purposes shall be deposited weekly
with the treasurer of the corporation. Money so deposited shall be kept
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as a separate and distinct fund. When appropriated by council, it shall
be subject to the order of the director of public service. Such director
shall sign all orders drawn on the treasurer of the corporation against
such fund.”

The effect of section 3960, supra, taken in connection with section 4361 is
to require all moneys collected by the board of trustees of public affairs as electric
light rentals to be deposited weekly in the public treasury, to the credit of the
electric light plant fund. When placed therein said money cannot he used until
council has appropriated it specifically for the use of said board, as is further
provided by said sections.

Section 4240, General Code, reads as follows:

“The council shall have the management and control of the finances and
property of the corporation, except as may be otherwise provided, and
have such other powers and perform such other duties as may be con-
ferred by law.”

A consideration of the three last mentioned sections of the General Code makes
it apparent that the general supervision of a village electric light plant, as far as
the finances of the same are concerned, is placed in the village council. The
control of same in this respect by said body consists in the right to exercise
discretion, and it would be for the council to determine whether the amount of
money appropriated for the use of said plant would be large or small

An examination of the General Code relative to municipalities does not dis-
close any provision which places the duty or requirement upon the village council
—which represents the village, of course—to make any payment for current used
by the village itself. The only section that seems to have any bearing at all is
section 4362, supra, which in part provides in effect that when the proceeds from
the operation of a village light piant furnishing street lighting to the village are
insufficient to pay expenses, the council may levy a special tax to take care of the
deficiency. However, this section merely amounts to an authorization for a
levy of taxes for said purpose, and does not make the levying of said tax man-
datory; and while it might be inferred from said section that the reason for said
levy was the furnishing of said street lighting, still at no place in the Code do
we find a provision that a village light plant may or may not furnish current free
to said village for its own use.

The fact that the legislature has vested the general power of handling the
finances of a village light plant in the village council, as is noted above, and
has failed to place any special<limitation on the exercise of same leads me to the
conclusion that it is a matter of discretion for the village council to determine
whether it will or will not pay any or all of the cost of furnishing electric current
to the village itself for municipal purposes out of funds raised by taxation, or
whether it will require all of the expenses of said plant, both for service fur-
nished to the municipality and to private consumers, to be paid out of the funds
received by way of light rentals from said private consumers.

As will be noted by reference to section 4361, supra, provision is made that
the board of trustees of public affairs may make by-laws and regulations far the
safe, economical and efficient management and protection of said electric light
plant, but they shall not be repugnant to the ordinances of said village.

Sections 3616 amd 3618, supra, in effect provide that council may provide by
ordinance or resolution for the establishment, maintenance and operation of a
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municipal lighting plant to furpish the municipality with light. It would seem
that these two sections would grant sufficient power to said council to require the
board of trustees of public affairs to furnish current free to said village for its
own use, unless there was some limitation upon the right to do so, which is not
apparent either expressly or impliedly.

The right of a municipality to receive electric current from its own plant
free of charge was considered by Attorney-General U. G. Denman in an opinion
to Hon. M. R. Smith, city solicitor, Conneaut, Ohio, under date of September 22,
1910, and found in the Annual Report of the Attorney-General of Ohio, 1910-1911,
page 1015, and the following quotation from said opinion bears on the point in
question :

*It matters not, therefore, which, as between council and the director,
has technically the rate-making power. Council has the undoubted and
exclusive power to determine how much money the city will pay for the
support of the electric light plant from its general revenues. Such a
payment, of course, can only be made from an appropriation made in ac-
cordance with law by council.

“The mayor suggests that it is not fair to private consumers that the
city should pay less for the current consumed by it than such consumers
are obliged to pay. However, this action is within the powers of council
and council may, if it sces fit, refuse to apply any moneys raised by taxa-
tion to the support of the municipal plant, and thus require that the
rates charged against private consumers shall pay for the light furnished
the city.”

Ricker v. Lancaster, 7 Pa. Sup. Ct., 149.
Preston v. Water Comrs., 117 Mich,, 589.
Gallipolis v. Waterworks Trustees, 2 N. P. 161.

When engaged in furnishing electricity to private consumers the municipality
is not acting in its governmental capacity, but is acting in a private or proprietary
capacity.

Section 1303. Dillon on Municipal Corporations, Sth Ed.

Electric rates or rents are in no sense taxes, but are nothing more than the
price paid for electric current as a commodity by the consumer.

Gallipolis v. Waterworks Trustees, 2 N. P. 161;
Twitchell v. City of Spokane (Wash.). 104 Pac. 150; 44 L. R. A.
(n. s.) 290.

The principle seems to be well sustained that a municipality owning a water-
works svstem may furnish water for municipal purposes free of charge.

Gallipolis v. Waterworks Trustees, 2 N. P. 161 ;
Twitchell v. City of Spokane, supra;

30 Am. and Eng. Enc. Law, 2d Ed., page 435;
Sweickley, Waterworks Com’r v. Sweickley, 159 Pa. 194.

There would not seem to be any reason why the same rule should not apply
to municipal light plants.
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-In view of the foregoing statutory provisions and of the general principles
of law applicable to the furnishing of free service by a municipal utility to the
municipality itself, I am of the opinion that the board of trustees of public affairs
of villages which own and operate municipal lighting plants should frunish
current for street lighting without charge, if the council of said village requires the
same to be done, and that the village council in the exercise of its discretion may
require all the expenses of the municipal lighting plant, both for service fur-
nished the municipality itself and private consumers therein, to be paid out of
funds received as electric light rentals from private consumers.

Very truly yours,
Josepn McGHEE,
- Attorney-General.

129.

APPROVAL—FINAL RESOLUTION FOR IMPROVEMENT OF TWO
ROADS IN BUTLER COUNTY.

Corumsus, OHr1o, March 20, 1917.

Hon. CLintToN CowenN, State Highway Commissioner, Columbus, Ohio.

Dear S1r:—1I have your communication of March 15, 1917, in which you ask my
approval of the following final resolutions, a duplicate having been enclosed with
each of said final resolutions:

“Butler County—Sec. A, Carthagé-Hamilton road, Pet. No. 2129, I. C.
H. No. 43.

“Butler County—Sec. C, Hamilton-Scipio road, Pet. No. 2134, 1. C. H.
No. 467.” :

I have carefully examined the said final resolutions and find them correct in
form and in accordance with law, and, therefore, am returning the same to you
with my approval endorsed thereon.

Very truly yours,
Joseprs MCcGHEE,
Attorney-General.
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130.

FUNDS—RAISED UNDER SEC. 6956-1 G. C. CAN BE USED FOR REPAIR
OF COUNTY ROADS AND BRIDGES GENERALLY—REGARDLESS OF
AMOUNTS CONTRIBUTED BY DIFFERENT TOWNSHIPS—COUNTY
COMMISSIONERS CANNOT CO-OPERATE WITH TOWNSHIP TRUS-
TEES FOR IMPROVEMENT OF A ROAD ENTIRELY WITHIN LIMITS
OF MUNICIPALITY.

The fund provided by section 6956-1 . C. is to be used for the repair and main-
tenance of bridges and county highways over the county generally irrespective of
the amounts contributed by the different townships thereof.

The county commissioners and the council of a municipality are not authorized
to co-operate in the tmprovement of a part of the intercounty highway system of the
state, where the part to be tmproved lies entirely within the limits of the munici-
pality. .

Corumsus, Onio, March 21, 1917.

How. A. B. UnNperwoon, Prosecuting Attorney, Medina, Ohio.

Dear Sir:—I have your communication dated February 28, 1917, in which you
ask my opinion in reference to two different propositions. Your communication in
full reads as follows:

“I am submitting herewith two propositions upon which the county
commissioners desire your opinion.

“(1) The distinction between county roads and township roads being
somewhat vague, a repair and maintenance levy was made last year under
6956-1 G. C. of $20.00 per mile on all roads in the county other than state
roads. Question: Must this money be spent in the township where it was
raised or can it be shifted to the place needed and spent anywhere in the
county ?

“(2) Ashland-Medina 1. C. H. 139 and Barberton-Greenwich 1. C. H.
97 have been built and constructed up to the corporation line of the village
of Lodi, Medina county, Ohio. It is the desire of the village council at
Lodi, and of the Medina county board of commissioners to co-operate un-
der sections 6949 to 6954 G. C,, inclusive, and extend a stone road from the
corporation line into said village to meet the brick pavements. Question:
Are the aforesaid sections broad enough to permit such co-operation in
view of the fact that the roads outside of the corporation line have all been
built? Or is co-operation by the commissioners limited solely to the case
where the municipality extension is a part of and made at the same time
as the road outside of and leading up to the corporation line?

“] have submitted my own views to the county commissioners, but
would like a written opinion from your office.”

Your first question has to do with the proposition as to whether the repair
and maintenance levy made under section 6956-1 G. C. must be applied to the roads
in each township of the county in proportion to the amount of money paid, or can
the money be used for the repair and maintenance of the roads in any part of the
county without respect to the proportion that is furnished by each township?

You state in said proposition that the distinction between county roads and
township roads is somewhat vague. In answering this question intelligently it
will be necessary for me to cite and construe a number of statutes which have to
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do with the classification of highways and the method by which each class is to
be repaired and maintained.

Section 7464 of the General Code classifies the highways of the state as follows:

“The public highways of the state shall be divided into three classes,
namely: State roads, county roads and township roads.”

Subdivision (a) of said section defines state roads as follows:

“State roads shall include such part or parts of the intercounty high-
ways and main market roads as have been or may hereafter be constructed
by the state, or which have been or may hereafter be taken over by the
state as provided in this act, and such roads shall be maintained by the state
highway department.”

Subdivision (b) of said section defines county roads as follows:

“County roads shall include all roads which have been or may be im-
proved by the county by placing brick, stone, gravel or other road building
material thereon, or heretofore built by the state and not a part of the inter-
county or main market system of roads, together with such roads as have
been or may be constructed by the township trustees to conform to the
standards for county roads as fixed by the county commissioncrs, and all
such roads shall be maintained by the county commissioners.”

Subdivision (c) of said section defines township roads as follows:

“Township roads shall include all public highways of the state other
than state or county roads as hereinbefore defined, and the trustees of ecach
township shall maintain all such roads within their respective townships;
and provided further, that the county commissioners shall have full power
and authority to assist the township trustees in maintaining all such roads,
but nothing herein shall prevent the township trustees from improving any
road within their respective townships, except as otherwise provided in
this act.” ’

Now the next important question is as to how these different classes of roads
are to be maintained and repaired.

Section 7467 of the General Code provides as follows:

“The state, county and township shall each maintain their respective
roads as designated in the classification hereinabove set forth;” (that is, the
classification set forth in section 7464 G. C.)

You will note that this provision of section 7467 does not prevent the county or
township from entering into an agreement by which the respective classes of roads
may be repaired and maintained in a different method than that set out in the
statute.

Now, if the state, the county and the township is each to maintain its re-
spective roads as set out in section 7464, the next question is as to how these dif-
ferent classes of roads are to be maintained.
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Section 3298-1 of the General Code provideé that:

“The board of trustees of any township may levy and assess upon the
taxable property of such township a tax not exceeding three mills in any
one year upon each dollar of taxable property therein for the purpose of
improving, dragging, repairing or maintaining any public road or roads or
part thereof.”

Now, it must be remembered that this levy is made to take care of township
roads only.

Section 6956-1 G. C., which is the section to which you refer in your com-
munication, provides as follows:

“The board of county commissioners shall provide annually a fund for
the repair and maintenance of bridges and ‘county highways. The repair
and maintenance fund so provided shall not be less than twenty dollars for
each mile of county highways in said county.”

In the first place this levy is based upon the number of miles of county high-
ways as described in section 7464 of the General Code and the fund derived from
said levy shall be used for the repair and maintenance of bridges and county high-
ways only. This being a fund for the repair and maintenance of bridges and
county highways it may be used for the repair and maintenance of bridges and
county highways in general, wheresoever they may need repair and maintenance ir-
respective of what sum or sums of money each township may furnish for the said
fund under said levy. This. is the answer, in my opinion, in reference to your first
question. .

In passing I might say that section 1221 of the General Code provides means
of repairing and maintaining the state roads.

Now as to your second question: As I understand the facts to be, the inter-
county highway passing through the village of Lodi in your county has been built
and constructed up to the corporation line on each side of the village of Lodi, but
the part of said intercounty highway that lies within the village of Lodi is not im-
proved 'and that the county commissioners of your county desire to co-operate with
the said village of Lodi in constructing a stone road within the corporation limits
of said village, the part to-be improved lying entirely within the village. As you
suggest, the sections which control in this matter are 6949 to 6954 of the General
Code.

Section 6949 provides that:

“The board of county commissioners may extend a proposed road im-
provement into or through a municipality when the consent of the coun-
cil of said municipality has been first obtained.”

Before attempting to construe the said statutes, let us place an interpretation
upon “into or through.” The Standard Dictionary defines the word “into” as
follows:

“Expressing entrance, or a passing from the outside of a thing to its
interior patts, and following verbs expressing motion.”

This preposition “into” follows the verb “extend.” That is, it follows a verb
expressing motion and seems to indicate that the improvement is to pass from a
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point outside of the municipality either into the municipality or clear through the
municipality. It seems to mean the same as if it read that the board of county
commissioners may project a proposed road improvement into or through a mu-
nicipality. That is, they may literally project something into the municipality,
which would necessitate that the point from which the thing was projected is out-
side of the limits of the municipality.

In placing the above interpretation upon these words used in section 6949, I am
aware that this is not an absolutely necessary construction. But let us use in con-
nection with the interpretation of the words so used the construction of the statutes
which have to do with this matter. In section 6950 of the General Code we find
this provision:

“Whenever any portion of a road to be improved under the provisions
of this act lies within the corporation limits of a municipality. * * *7

Section 6954 of the General Code, which provides for the letting of the con-
tract for the improvement of the road, provides as follows:

“The county commissioners shall thereupon receive bids and let the
contract for improving such portion of said road as lies within the munic-
ipality either in connection with the remainder of said improvement or sep-
arately, as such board of commissioners may determine.”

Now when we consider together the plain interpretation of the words “extend,”
“into” and “through” as found in section 6949, together with the plain construction
of the sections which have to do with the improvement provided for in said sec-
tions, the only conclusion that seems to be warranted is that a road lying entirely
within the confines of a municipality, even though it joins with other parts of the
highways already improved, cannot be constructed jointly by the board of county
commissioners and the village council.

This seems to have been the construction placed upon these statutes by the leg-
islature itself because we find in the new highway bill, which is now on its passage
through the general assembly, a clause making provision for just the situation which
you present in your communication. So that I answer your second question in the
negative and hold that such a road as you suggest cannot be constructed by the
co-operation of the county commissioners and the village council.

Very truly yours,
JosepH McGHEE,
Attorney-General.
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131.

CHILDREN'S HOMES—DEFICIENCY IN FUND PROVIDED FOR MAIN-
TAINING SCHOOLS THEREIN--SHOULD BE PAID BY COUNTY
COMMISSIONERS.

County commissioners are required to pay any deficiency left in the cost of
maintaining schools in children’s homes not provided for by the distributive share of
the school funds.

Corumeus, Ouio, March 21, 1917,

Hox. James P. Woob, Prosecuting Attorney, Athens, Ohio.

DEAR Sir:~—In your letter of January 15, 1917, yvou ask my opinion on the fol-
lowing statement of facts, to wit: 3

“The Athens county children’s home is located in Athens township rural
school district. For many years under the provisions of 7676 a separate
school has been maintained in the children’s home. The board of educa-
tion of the Athens rural school district now refuses to pay the salary of
teachers employed for the school maintained at the children’s home except
to the extent of the funds received from the school enumeration.

“Section 7677, as amended 103 O. L. 896, provides that such schools
‘shall be under the control and management of the respective boards of
education of the school district in which such homes and institutions are
located, etc.’

“Section 7878, as amended 103 O. L. 896, provides for the expense of
maintenance of such schools and enumerates the different items of expen-
ditures which do not include the salary of teachers. The question then, 1
think, resolves itself into an interpretation of the latter part of section
7676 as amended, which is as follows:

“‘If the distributive share of school funds to which the school at such
home or asylum is entitled by the enumeration of children in the institution
is not sufficient to continue the schools for that length of time, the deficiency
shall be paid out of the funds of the institution or by the county commis-
sioners.’

“The funds received for school enumeration are wholly inadequate to
pay the salaries of teachers employed at the children’s home in this county.
No provision was made for the payment of these salaries in the budget
for the children’s home. Under these circumstances are the county com-
missioners required to pay the balance of the salaries to the teachers em-
ployed at the children’s home and is there no obligation on the part of the
board of education of the Athens township rural school district to pay any
part of these salaries except from those funds received from the school
enumeration ?”

There seems to be two methods provided by our laws for the establishment
and maintenance of schools in a county children’s home. By the provisions of the
children’s home statutes, that is, General Code sections 3085 and 3083, it is pro-
vided that schools may be established and maintained hy the trustees of such in-
stitutions. '
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General Code section 3085 provides as follows:

“Subject to such rules and regulations as the trustees prescribe, the
superintendent shall have entire charge and control of such home and the
inmates therein. Upon the recommenation of the superintendent, the trus-
tees may appoint a matron, assistant matron, teacher or teachers whose
duties shall be the care of the inmates of the home, and to direct their
employment, giving suitable physical, mental and moral training to them.
Under the direction of the superintendent, the matron shall have the con-
trol, general management and supervision of the household duties of the
home, and the matron, assistant matron, teacher or teachers, shall perform
such other duties, and receive for their services such compensation as the
trustees may by by-laws from time to time direct. They may be removed
by the superintendent or at the pleasure of the trustees, or a majority of
them. A licensed physician may be employed, who shall at least quar-
terly make a physical and mental examination of all the inmates of such
home, and a record of such examination shall be kept. \When necessary,
experts may be employed to give the proper treatfnent, or a child may be
sent to a suitable institution for treatment at the expense of the county.”

General Code section 3088 provides:

“During the two weeks ending on the fourth Saturday in July, the
clerk of the board of trustees shall take and return to the county auditor
the names and ages of all youth of school age in such home. The state
common school fund, not otherwise appropriated by law, shall be appor-
tioned in proportion to the enumeration of youth, to such home and other
districts, subdistricts and joint subdistricts within the county. The amount
of money due such home under such apportionment shall he set apart by
the auditor of the county, and shall hecome a part of the children’s home
fund and used to maintain a common school in such home, and shall ‘be
paid out on certificate of the trustees, stating in the certificate, the amount
and the purposes thereof. Thereupon the county auditor shall issue his
warrant on the treasurer for the amount so certified. This section shall
not apply to children’s homes in counties where such children attend the
public schools. When in their judgment advisable, the trustecs may em-
ploy a teacher to teach in any such home, as provided by law, but such -
teacher must have a ‘teacher’s elementary school certificate’ as provided
for by section seven thousand eight hundred and twenty-nine of the General
Code.”

So that from the above two sections it is not only provided that the trustees
of the institution may make such rules and regulations as the superintendent shall
follow in establishing such means of instruction as is proper, but by the provisions
of section 3088 a method is outlined for the raising of funds for the support of
such schools in such county children’s home.
sections, that if the schools are provided by the above sections the county com-
missioners must make provision for the entire expense in connection with said
But, another class of statutes must be looked to, viz., a portion of the

school laws, found in General Code sections 7676 to 7678, inclusive.

Sections 7676, 7677 and 7678 provide:

“Section 7676. The board of education in any district in thich a chil-
dren’s home or orphans’ asylum is established by law, when requested by

It is quite clear, from the above
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the board of trustees of such children’s home or orphans’ asylum when no
public school is situated reasonably near such home or asylum, shall estab-
lish a separate school in such home or asylum, so as to afford to the chil-
dren therein, as far as practicable, the advantages and privileges of a com-
mon school education. Such school must be continued in operation for
such period as is provided by law for public schools. If the distributive
share of school funds to which the school at such home or asylum is en-
titled by the enumeration of children in the institution is not sufficient to
-continue the schools for that length of time, the deficiency shall be paid out
of the funds of the institution or by the county commissioners.

“Section 7677. All schools so cstablished in any such home or asylum
shall be under the control and management of the respective boards of edu-
cation of the school districts in which such homes and institutions are lo-
cated, and courses of study, length of school term, and all other school
matters shall be uniform in the respective school districts, Teachers em-
ployed in such homes or institutions must have a teacher’s elementary school
certificate as provided by section seven thousand eight hundred and twenty-
nine of the General Code.

“Section 7678. In the establishment of such schools the commissioners
of the county in which such children’s home or orphans’ asylum is estab-
lished, shall provide the necessary school room or rooms, furniture, fuel,
apparatus and books, the cost of which for such schools must be paid out
of the funds provided for such institution. The board of education shall
incur no expense in supporting such schools.”

Thus by the above. sections it will be noted that when requested by the trustees
of such children’s home and when no public school is situated reasonably near such
home, the board of education of the district in which the children’s home is located
shall establish a separate school in such home, and a school which is sufficient to
afford the children therein the advantages and privileges of a common schoo! edu-
cation; that the school shall be operated during the full school year and if there
are not sufficient funds from the distributive share of the school fund or from the
funds of the institution otherwise provided therefor, then the deficiency shall be
paid by the county commissioners.

T am convinced that the above quoted sections mean exactly what they say, that
is, that it is the purpose of the law to provide schools and the means of education for
the children in such homes, and just as a school board can be compelled to levy and
collect taxes for the maintenance of schools within their several jurisdictions, T
am convinced the board of county commissioners may be compelled to levy and
collect taxes to provide for the expense of conducting said schools in said children’s
homes and to provide for any deficiency which may occur over and above the
amount received from the state or from any other source.

Holding this view, then, I advise you that the.board of education of Athens
township rural school district should provide for the payment of the salaries of
teachers employed in the schools maintained at the children’s home, and that the
expense over and above the amount received from the state common school fund,
or from any fund in the children's home which might be used for said purpose,
must be paid by the board of county commissioners of the county in which such
‘homes are located.

Very truly yours,
JoserH McGHEE,
Attorney-General.
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132.

COUNTY SURVEYOR—SURVEYING TRACT OF LAND SOLD AT FOR-
FEITED LAND SALE—PATD OUT OF PROCEEDS OF SALE—WHEN
LAND SOLD AT FORFEITED LAND SALE DOLES NOT EXIST AUDI-
TOR MAY REFUND PURCHASE PRICE AND TAKE SAME OFF TAX
DUPLICATE.

1. A county surveyor is to be paid out of the proceeds of the sale for survey-
tny a tract of land sold at forfeited land sale when required to survey the same by
the county auditor under section 5762 G. C.

2. IWhen the county auditor has sold lands at forfeited land salcs and then it
ts found that these lands in fact do not exist, the purchase price thercof may be
refunded to the purchaser.

3. When the auditor's attention is called to the fact that lands sold at forfeited
land sale do not in fact exist, it is his duty to take the same off the tax duplicate.

Corumeus, OmIo, March 21, 1917,

Hon. C. M. CALDWELL, Prosecuting Attorney, Waverly, Ohio.
Dear Sir:—T have your letter of January 11, 1917, as follows:

“The General Code secems to be silent as to how the county surveyor
is to be paid for the work required under the provisions of section 5762,
and I would like to know whether the surveyor’s bill is to be paid from the
county treasury and out of the general county fund, or could it be charged
against the land so sold. My investigation leads me to helieve that the
county surveyor would simply have a claim against the county for which
he should present his bill to the county auditor and have it allowed in the
regular way, but I had no authority to back up this opinion; and, therefore,
ask your direction in the matter.

“Again, [ have found a number of instances where the auditor has sold
forfeited lands and the land so sold is found not to exist; that is, it has
been included in other lands and is actually owned by other parties who are
paying the taxes on it, but has never been taken off the duplicate.

“As an illustration, take the following: A tract of land was run on
the duplicate here for a number of years as 300 acres. A deed was pre-
sented to the auditor for 250 acres. The auditor transferred the 250 acres
out of the 300, leaving the extra 50 acres still in the name of the former
owner on the tax duplicate. The 50 acres were sold at forfeited land sale,
and I was called upon to locate the boundaries of the same. Upon inves-
tigation, I found that the original owners had had the 300 acres surveyed,
and that it only measured out 250 acres; that they sold the’entire tract by
metes and bounds, but stating in the deed that it contained 250 acres.

“Hence, you will see how the auditor was led into error thinking that
there were 50 acres still left to the original owner when in fact there was
none. Now, the auditor wants some way for his records to show that this
land does not exist. There are other instances in which land has been sold
at forfeited land sale and the purchaser cannot locate same, and T am sat-
isfied that it is included in other lands on which the owners are paying
taxes just as mentioned in the aforesaid illustration. )

“Now, can the county auditor direct the county surveyor to go out
and ascertain the location of such lands, and if he finds that the lands sold
at forfeited land sale are included in other lands, can he make such report
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to the county auditor and the county auditor correct his duplicates by taking
off these tracts of land which are included in the lands of other owners,
and refund to the purchasers at the forfeited land sales the amounts paid
by them, and how is the county surveyor to be paid for this work?

“These questions have been mooted for a long time, and it seems to me
steps should be taken so that they can be adjusted with some certainty.”

Section 5762 G. C. reads:

“The county auditor on making a sale of a tract of land to any person,
under this chapter, shall give to such purchaser a certificate thereof. If the
land so sold is not an entire original tract, and the auditor deems it neces-
sary, such certificate shall be directed to the county surveyor of the county,
requiring him to proceed at the request of the purchaser, his heirs, or as-
signs, to ascertain the boundaries of the tract of land so purchased, unless
it is held in common with some other person. On producing or returning
to the county auditor the certificate of sale when the tract sold is an entire
original tract, or when the tract of land so sold is held in common with
another person, or on producing the plat and certificate of the county
surveyor attached to a copy of the certificate of sale, the county auditor,
on payment to him by the purchaser, his heirs, or assigns, of the sum of
one dollar and twenty-five cents shall execute and deliver to such purchaser,
his heirs, or assigns, a deed therefor, in due form, which deed shall be
prima facie evidence of title in the purchaser, his heirs, or assigns.”

Answering your first question as to how the surveyor is to be paid for sur-
veying a tract of land sold at forfeited land sale, I beg to call your attention to
the following sections:

“Sec. 5756 G. C. When a tract or parcel of land is sold, under the
provisions of this chapter, at forfeited sale, any person, desiring to do so,
may redeem it, at any time within six months from the sale thereof, by de-
positing with the county treasurer, as provided in the next preceding chap-
ter of this title, the amount of such sale with fifty per cent. penalty thereon,
and paying all other expenses incidental to, and arising from the sale.

“Sec. 5757 G. C. If any of such forfeited lands are sold for a greater
sum than the amount of such tax, interest, penalty, and costs, the county
auditor shall charge the county treasurer separately in each case, in the
name of the supposed owner, with the excess above such amount. The
treasurer shall retain such excess in the treasury for the proper owner of
the forfeited lands, and upon demand by such owner, within six years
from the day of sale, shall pay the excess to him.

“Sec. 5758 G. C. 1f the county treasurer, upon such demand, is not
fully satisfied as to the right of the person demanding, to receive it, if
there are several different claimants, he shall commence a civil action by
filing a petition of interpleader, in the court of common pleas of the county
where the land was sold, wherein he shall make the person or persons
claiming the excess, and the state, defendants, and the action shall proceed
as other civil actions. The costs of the proceedings shall be paid by the
person or persons claiming the excess, as the court shall order. The prose-
cuting attorney of the county shall attend to the action, in behalf of the
treasurer.

“Sec. 2822 G. C. When employed by the day, the surveyor shall receive
five dollars for each day and his necessary actual expenses. When not

11—Vol. I—A. G.
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so employed, he shall be entitled to charge and receive the following fees;
for each rod run, not exceeding one mile, three-fourths of one cent, and
for each rod over one mile, one-hali of one cent; for making out or re-
cording a plat not exceeding six lines, seventy-five cents, and for each line
in addition, five cents; for each one hundred words or figures therein, six
cents; for calculating the contents of a tract not exceeding four sides, six
cents, and for each additional line ten cents; for mileage, going and return-
ing, five cents per mile; and for all other services, the same fees as those
of other officers for like services. Chain carriers and markers are entitled,
each, to two dollars.”

It will be noted that section 5757 G. C. provides that if any of such forfeited
lands are sold for a greater sum than the amount of such tax, interest, penalty and
costs, the county auditor shall charge the county treasurer separately in each case,
in the name of the supposed owner, with the excess above such dmount. Nowhere
in the statute is there any definite recital of just what “costs” are to be allowed.
Sections 5756, 5757 and 5758 of the General Code, above quoted, were originally
sections 102 and 103 of an act passed April 5, 1889, and entitled “An act for the
assessment and taxation of all property in this state and for levying taxes thereon
according to its true value in money.” (56 O. L. 175.)

Section 103 of this act reads:

“Whenever any tract or parcel of land shall be hereafter sold, under
the provisions of this act, at forfeited sale, any person desiring to do so,
may redeem the same, at any time within six months from the sale thereof,
by depositing with the county treasurer, as is provided in section ninety-
third (93) of this act, the amount of said sale, together with fifty per
centum thereon, and by paying all other expenses incidental to, and arising
from said sale: Provided, however, that if any of said forfeited lands
shall be sold for a greater sum than the tax, interest, penalty and costs, it
shall be the duty of the auditor to charge said treasurer separately in each
case, in the name of the supposed owner, with the excess above said tax,
interest, penalty and costs; and such treasurer shall retain in the treasury
of his county the said excess, for the proper owner of said forfeited lands,
and upon demand by such former owner, within six (6) years from the
day of such sale, pay such excess to said former owner; and in case said
treasurer, upon such demand, shall not be fully satisfied as to the right
of the person demanding the same to receive it, or in case of different
claimants, it shall be the duty of said treasurer to file his bill of inter-
pleader, in the court of common pleas of the county where such land was
sold, wherein he shall make the person or persons claiming such excess,
and the state of Ohio, defendants, and such suits shall be proceeded in
according to the usages of courts of chancery upon bills of interpleader;
and, in all cases, the costs of such proceeding shall be paid by the person or
persons claiming said excess, as the court shall order; and it shall be the
duty of the prosecuting attorney of the county to attend to the same, in
behalf of the treasury.”

I think it is clear from a reading of this section that the word “costs,” as
used in section 5757 G. C., meant and referred to “all other expenses incidental to
and arising from the sale”” It would seem, therefore, to be the policy of the
statute to pay all expenses arising out of the sale from the proceeds of the same.
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This view is strengthened by the fact that it is the general poli'cy of the law, as
declared in 37 Cyc., 1363, that:

“The costs and expenses of a tax sale are payable out of the proceeds
of the sale and the county or city is not to be held liable for them.”

Under section 5762 G. C, when the county auditor “deems it necessary,” he
directs the county surveyor to “ascertain the boundaries of the tract of land so
purchased.” Section 2822 of the General Code, above quoted, provides for a fee
charged by the county surveyor “for calculating the contents of a tract not ex-
ceeding four sides, six cents, and for each additional line ten cents.”

From a consideration of these sections, and the authorities above quoted, I
am of the opinion, in answer to your first question, that the county surveyor may
charge a fee for ascertaining the boundaries of land sold at a forfeited land sale,
when requested so to do by the county auditor, under section 2822 G. C., and that
this fee should be paid from the amount received for the lands at the sale.

Now the two remaining questions are, may the auditor, if he finds such lands
do not exist, refund the money to the purchaser, and may he, in such cases, correct
his duplicate “by taking off the tracts of lands which are included in the lands of
other owners.”

The first of these questions is answered in the affirmative by an opinion of
this department rendered by my predecessor, Hon. Edward C. Turner, on May 4,
1916, in which he held such money could be refunded by the auditor under sections
2589-90. I agree with this opinion and am enclosing you a copy of same.

The remaining question, then, is, can the auditor correct his duplicate.

Section 2588 G. C. reads:

“From time to time the county auditor shall correct all errors which
he discovers in the tax list and duplicate, either in the name of the person
charged with taxes or assessments, the description of lands or other prop-
erty or when property exempt from taxation has been charged with tax,
or in the amount of such taxes.or assessment. 1f the correction is made
after the duplicate is delivered to the treasurer, it shall be made on the mar-
gin of such list and duplicate without changing any name, description or
figure in the duplicate as delivered, or in the original tax list, which shall
always correspond exactly with each other.”

In the case of Commissioners of Hamilton County v. Brasgears et al., 9 Amer-
ican Law Record, 626 (6 Dec. Rep. 1027), it is held:

“Where through a clerical error of the county auditor in transcribing
the number of acres of land to be valued by the decennial appraiser, and
the appraiser values land that has no existence in fact, by reason of such
mistake the auditor is authorized by 1038 R. S. to correct the valuation as
well as description, and the commissioners are authorized to instruct the
auditor to refund taxes paid upon such erroneous valuation, as provided in
said section.” (Section 1038 R. S. referred to above is now known as
Section 2588 G. C.)

In this case the court say at page 627:

“In this case by a clerical error of the auditor, the appraiser was led to
assess real estate having in fact no existence whatever, giving it a valuation
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which would not have occurred but for the error of the auditor. The au-
ditor in discovering his error corrected it, that is, as to the number of acres,
but the valuation remains the same. The owner paid on an incorrect val-
uation. We think the error was not a fundamental error, but an error
wholly clerical. An error of the hand, not of judgment and discretion, and
the assessor having fixed a valuation of $2,500.00 to something that had no
existence, it became the plain duty of the auditor, upon the request of the
property holder to certify the fact to the commissioners, and for them to
instruct him to draw his warrant for the amount of taxes so overpaid,
and it became the duty of the auditor to correct the error in the valuation
as well” .

In the case of Christ v. Eihrich, 13 N. P. (n. s.) 457:

“One Harms had conveyed certain property in 1875, but in 1883 such
property still apparently listed for taxation in the name of Harms, became
delinquent and the same was sold at delinquent sale in January, 1883, to
one Kelly, who paid the taxes then appearing due thereon as of record in
the auditor’s office, and received from the auditor the usual certificate
of purchase, which certificate Kelly assigned, about a month later, to one
Hill. In December, 1883, the auditor discovered that an error had been
made, and refunded to Hill the money paid for the certificate of purchase
at said tax sale. The auditor, then, as appears by the agreed statement of
facts, upon which this case is submitted, made an entry ‘on the tax sale
records of his office on the same lines where said tax sales are recorded’ in
the following words: ‘Double entry; money refunded December 5, 1883.
The auditor, however, did not take this parcel of land from the tax dupli-
cate, but the same was still carried in and remained listed in the name of
said Hill.”

Concerning this situation the court said at page 465:

“Evidently the attention of the auditor, however, was called to the mis-
take in December, 1883, by Hill, who then owned or held the certificate
of purchase given Kelly, and the money paid therefor was refunded to
Hill. It appears that the auditor at the time, upon the discovery of this
mistake, made an entry on the tax records of his office on the same lines
where said tax sales are recorded, to the effect that it was a double entry,
and the money was refunded December, 1883. The auditor at this time had
knowledge of the mistake, and it was his plain duty to take this parcel of
land from the tax duplicate; this he failed to do.”’

In answer, therefore, to your last question, I am of the opinion that the auditor
has authority to and should correct his tax duplicate in these cases as soon as the
error is apparent from the surveyor’s report, noting in the margin thereof his rea-
sons therefor.

Very truly yours,
Josepr McGHEE,
Attorney-General,
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133.

FRANCHISE—WHEN GRANTED BY MUNICIPALITY AND SAME IS
SILENT AS TO DURATION—IT IS SIMPLY INDETERMINATE AND
NOT PERPETUAL—COUNCIL HAS NO AUTHORITY TO GRANT
EXCLUSIVE FRANCHISE TO LIGHTING COMPANY IN PUBLIC
HIGHWAYS—MAY GRANT FRANCHISE TO SECOND COMPANY
AND FIX MAXIMUM RATE FOR CURRENT AT A LESS RATE THAN
FIRST COMPANY.

Where a conitract between a municipal corporation and an incorporated com-
. pany is silent as to the duration of the franchise, such franchise is not perpetual
but the duration thereof is simply indeterminate existing only so long as the
parties mutually agree thereto.

A city council has no authority, under the powers granted and conferred upon
it by the legislature as they now exist, to grant'an exclusive franchise to an electric
lighting company n the public highways of said city.

Where an electric lighting company has a franchise to use the public Iughways

of a city for the purpose of furnishing electricity to the city and its citizens and
the maximum rate to be charged by said company was mutually fixed by the city
council and the company for a definite period of time, the city council may grant
a franchise to a competing electnc company and may fix by mutual agreement
wtth said company the maximum rate to be charged by it for electric current at o
less rate than that provided in the agreement in force with the other company.

Corumsus, Onio, March 21, 1917.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GeENTLEMEN :—Under date of March 9, 1917, you submitted to me for an
opinion the following request:

“The Circleville Light and Power Company, of Circleville, Ohio, has
been granted the right by the city council to use the public highways of
said city for the purpose of erecting and maintaining poles and wires for
the purpose of furnishing electricity for light, heat and power to the city
and its citizens, but no provision was made in the ordinance for the
duration of the {franchise or right to use the public highways, and the
maximum rate to be charged by said company was mutually fixed for a
period of ten years in a separate ordinance from the franchise ordinance
and said period has not yet expired.

“In view of the foregoing statement of facts:
“l. Is said franchise perpetual?
“2. Is said franchise exclusive?

“3. If said franchise is not exclusive may the council of said city
grant a franchise to a competing electric company and fix by mutual agree-
ment with said company the maximum rate to be charged by it for
electric current at a less rate than that provided in the agreement in force
with the other company.”

The first question that you present for solution was considered by the supreme
court of Ohio in the case of East Ohio Gas Co. v. City of Akron, 81 O. S. 33. The
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phraseology of the franchise granted the East Ohio Gas Co. by the council of the
city of Akron was practically identical with that of the franchise granted to the
Circleville Light and Power Co. except that the first one related to a gas com-
pany while the one in question here is an electric company, but the principles of
law involved are the same. The fourth syllabus in said case reads as follows:

“Where the contract between a municipal corporation and an incor-
porated company is silent as to the duration of the franchise, such franchise
is not perpetual but the duration thereof is simply indeterminate, existing
only so long as the parties mutually agree thereto. The incorporated com-
pany may therefore voluntarily forfeit its right to exercise its privileges
within the municipality and wholly withdraw therefrom; but in such case
the municipality has no right to prevent the incorporated company from
removing its property, nor.to take possession of and make use of the same,
nor to grant the right to use the same to another company, without due
process of law.” ’

It is apparent, therefore, that the doctrine laid down as aforesaid is applicable
to the particular case presented by you in that the franchise in question is inde-
terminate as to the extent in point of time as a general proposition, but inasmuch
as the council and the company have mutually agreed upon the furnishing of
electricity by said company to the city and its citizens at not exceeding a certain
rate for a certain definite period of time, that the franchise is determined as to
that period and amounts to a contract that is binding upon both parties and en-
forcible by either. When the period mutually agreed upon for the exercise of the
franchise by the furnishing of current by said company at a certain rate has ex-
pired, the franchise then assumes again its character of being indeterminate and
may be terminated by either party at will.

Answering your first question specifically, I am of the opinion that the fran-
chise in question is not perpetual, but the duration thereof is simply indeterminate,
existing only so long as the parties mutually agree thereto.

Your second question is whether or not the franchise is exclusive in its
scope. It is my understanding that the franchise proper contains no provision
stating that the rights of the grantee in the public highways of said city are
exclusive. The only right given is that, as stated above, to use the public high-
ways for the purposes mentioned ; but regardless of that the supreme court of Ohio
has held in the leading case of State ex rel. v. Cincinnati Gas, Light and Coke Co.,
18 O. S. 262, that in the absence of an express grant by the legislature or an
implication from the powers expressly granted so strong as to make its existence
free from doubt, that a city council has no authority to grant an exclusive right to
use the streets and alleys of a city for public utility purposes. No such express
grant of power or implication of such strong character as required was found in
the powers given a city council by the legislature and the court held that the
franchise right was not exclusive,

This case has been cited time after time by the supreme court and the rule
of law as to exclusiveness of a franchise has been sustained by the supreme court
repeatedly; and there is no question but what the doctrine as set forth therein is
the law of the state today, the theory being ‘that to hold a franchise exclusive in
this respect would amount to the creation of a monopoly and it is contrary to
public policy and the best interests of the public to grant exclusive privileges.
The power of municipalities with respect to granting exclusive franchises has not
been changed in substance since the decision was made in the leading case here-
inbefore mentioned, and, hence, a city council has no right to grant a monopoly
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and thereby place restraint upon the right of competition at a future date when
some other city council might feel that it would be better to have competition in
the furnishing of some certain public commodity.

Hence, for the reasons given above, I am of the opinion that the franchise
granted the electric company in question is not exclusive and that under the powers
granted and conferred upon a municipality by the legislature as they now exist
no right is given a city council to grant an exclusive franchise to an electric
lighting company in the public highways of such gity.

Your third question is, if council has fixed a maximum price for one company
does that fact prevent council within ten years from fixing a lower maximum price
for another company.

Sections 3982 and 3983 of the General Code read as follows:

“The council of a municipality in which electric lighting companies,
natural or artificial gas companies, gas light or coke companies, or com-
panies for supplying water for public or private consumption, are estab-
lished, or into which their wires, mains or pipes are conducted, may
regulate from time to time the price which such companies may charge
for electric light, or for gas for lighting or fuel purposes, or for water
for public or private consumption, furnished by such companies to the
citizens, public grounds, and buildings, streets, lanes, alleys, avenues,
wharves and landing places, or for fire protection. Such companies shall
in no event charge more for electric light, natural or artificial gas, or water,
furnished to such corporation or individuals, than the price specified by
ordinance of council. The council may regulate and fix the price which
such companies shall charge for the rent of their meters, and such ordi-
nance may provide that such price shall include the use of meters to be
furnished by such companies, and in such case meters shall be furnished
and kept in repair by such companies and no separate charge shall be
made, either directly or indirectly, for the use or repair of them.

“Sec. 3983. If council fixes the price at which it shall require a com-
pany to furnish electricity or either natural or artificial gas to the citizens,
or public buildings or for the purpose of lighting the streets, alleys,
avenues, wharves, landing places, public grounds or other places or for
other purposes, for a period not exceeding ten years, and the company or
person so to furnish sucl electricity or gas assents thereto, by written
acceptance, filed in the office of the auditor or clerk of the corporation,
the council shall not require such company to furnish electricity or either
natural or artificial gas, as the case may be, at a less price during the
period of time agreed om, not exceeding such ten years.”

It is clear from the provisions of the two foregoing sections of the General
Code that the right is vested in the city council to determine the maximum rate that
may be charged by an electric light company for current furnished to the city
and its citizens. If said company agrees to and assents to such rates fixed by
council and files its written consent in the office of the city auditor, then the
relationship between the city council and the company is a contractual one and is
binding for and during the period for which such rates are fixed, not exceeding
ten years. (Gas & Fuel Co. v. City of Chillicothe, 65 O. S. 186.) This relation-
ship, however, goes only to the extent that the city council has no right during
the time fixed to require the light company to furnish current at a less rate than
the maximum amount determined upon and on the part of the light company
that it has no right during the same period to demand in excess of that amount.
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The contract does not vest in the light company the right to have no competitors
who might furnish electricity at a less rate for, as has been considered heretofore,
the franchise right that the company acquires is not exclusive in its nature.

The case of Gas & Fuel Co. v. Columbus, 16 O. D, N. P, 359, is in point on
the particular question and seems to be the only case in Ohio as far as I have
been able to find that has passed on the exact question. The opinion is a well
considered one and syllabi 2, 3_and 4 contain the principles of law applicable to
this question and are as follows:

“2. Monopolies are odious, and it is contrary to public policy and the
best interests of municipalities to grant exclusive Privileges which will in
effect create them; hence, if a municipal corporation has fixed the maxi-
mum price of natural gas under favor of Rev. Stat. 2478, 2479, and a
company has accepted the provisions of the ordinance and engaged in
supplying gas thereunder, injunction will not lie to restrain such munici-
pality from fixing a lower maximum price for a competing company.

“3. An ordinance fixing the price which may be charged for natural
gas by a competing company does not, as a matter of law, operate as a
requirement that the company engaged in selling gas under a prior ordi-
nance fixing a higher maximum rate shall furnish gas at the reduced price
fixed by such latter ordinance, and dees not, therefore, impair the obligation
of the contract of thr, old company.

“4, A gas comyany will not be heard to attack an ordinance fixing the
price at which gas may be sold by a new competing company on the ground
that, being general in its nature, it lacks uniform operation, where it
appears that the complaining company is allowed under the terms of a
prior ordinance to sell gas at a higher price than its competitor will be,
under the new ordinance.”

The following excerpt from the opinion of the supreme court in the case of
City of Columbus v. The Columbus Gas Co., 76 O. S. 339, also sets forth some
general principles that are applicable to the particular situation:

“The defendant and its assignor, the Columbus Gas Light and Coke
Company, under prior ordinances and the one under consideration have
occupied and used many of the city streets and grounds for the transaction
of its business for over half a century, and when the last ordinance was
passed and accepted, both the city and the company were facing the future,
not knowing what it might unfold as to new means of furnishing light.
The company was content with past profits, and would venture upon the
unknown future. If its profits are now behind it, the city should not be
tied to the destiny of the company and be obliged to exclude other gas
and electric companies, to the great detriment of its inhabitants. What
time has developed, the company must be held to have contemplated.

“In respect to the gas company, the contract may now be a hard one
to comply with, but there are innumerable instances in business life where
contracts of parties have become hard and unprofitable, yet the courts
cannot discharge from liability on that ground, for such risks were assumed
when the contracts were made.”

In view of the foregoing, therefore, I am of the opinion, answering your
question specifically, that the council of the said city of Circleville may grant a
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franchise to a competing electric company -and fix by mutual agreement with
said company the maximum rate to be charged by it for electricity at a less rate
than that provided in the agreement in force with the other company.
Very truly yours,
Josepr MCcGHEE,
Attorney-General.

134.

COUNTY INFIRMARY—SUPERINTENDENT NOT PUBLIC OFFICER—
NOT REQUIRED TO HAVE QUALIFICATIONS OF ELECTOR.

The superintendent of a county infirmary is not a public officer and therefore
not required to have the qualifications of an elector.

CoLumsus, OHIo, March 22, 1917.

Hon. J. H. Furtz, Prosecuting Attorney, Lancaster, Ohio.
Dzar Sir:—On March 3rd you addressed the following inquiry to this office:

“In the examination under the civil service laws of our state an
elector and citizen of the United States and having a residence in the
state of Ohio of six months wishes to take the competitive examination by
appointment under the civil service laws of Ohio for superintendent of the
county infirmary. Would he be eligible to appointment provided he ob-
tained a passing grade?” .

The ultimate question involved is as to whether or not the superintendent of
the infirmary is an officer. If he is, then under article X VI, section 4, of the Con-
stitution, he must have the qualifications of an elector. Otherwise this is un-
necessary.

His duties are defined by G. C. section 2523.

The supreme court has decided that he is not an officer. (Palmer v. Zeigler,
76 O. S, 210.)

Your inquiry, of course, is answered in the affirmative.

Very truly yours,
Josepn McGHEE,
Attorney-General.
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134%.

TEXT BOOKS—PUBLISHERS SHOULD FILE SAME TOGETHER WITH
PRICE LIST WITH SUPERINTENDENT OF PUBLIC INSTRUC-
TION EACH FIVE YEARS—THE FIVE-YEAR PERIOD IN SECTION
7710 APPLIES ONLY TO THE FILING OF SAID LIST.

Under G. C. 7710 providing a school book commission and for filing text books
with the superintendent of public instruction, it is necessary to file a given texd
book with the published list wholesale price each five years.

The five-year period mentioned in said section applies to such filing, and doed
not refer to the five-year period provided in section 7713, during which a board of
education may not make a change of text books.

Corumsus, Orio, March 22, 1917.

Hon. Frank B. Pearson, Superintendent of Public Instruction, Columbus, Ohio.
DEArR Sir:—Your letter of January 22, 1917, requests my opinion as follows:
‘
“Please give us your construction on these parts of sections 7709, 7710,
7711, 7712 and 7713 G. C,, which apply to the following:
“(1) How often should publishers file their books and prices in order
to do business continuously in Ohio?
“(2) To what does the five year period of time mentioned in General
Code section 7710 apply, the filing period or the furnishing period?”

Your inquiry involves the consideration and construction of the sections of the
General Code which provide for the filing of text books and the prices thereon
by the publishers, with the superintendent of public instruction of Ohio, the fixing
of maximum prices thereon by the commission designated for that purpose and
the adoption of such text books by boards of education.

General Code section 7709 provides as follows:

“Any publisher or publishers of school books in the United States de-
siring to offer school books for use by pupils in the common schools of
Ohio as hereinafter provided, before such books may be lawfully adopted
and purchased by any school board, must file in the office of the superin-
tendent of public instruction, a copy of each book proposed to be so
offered, together with the published list wholesale price thereof. No
revised edition of any such book shall be used in common schools until
a copy of such edition has been filed in the office of the superintendent
together with the published list wholesale price thereof. The superintendent
must carefully preserve in his office all such copies of books and the
price thereof.”

General Code section 7710 provides:

“When and so often as any book and the price thereof is filed in the
office of the superintendent of public instruction as provided in section
7709, a commission consisting of the governor, secretary of state and super-
intendent of public instruction, immediately shall fix the maximum price at
which such books may be sold to or purchased by boards of education, as
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hereinafter provided, which price must not exceed seventy-five per cent.
of the published list wholesale price thereof. The superintendent of public
instruction immediately shall notify the publisher of such book so filed,
of the maximum price fixed. If the publisher so notified, notifies the
superintendent in writing that he accepts the price fixed, and agrees in
writing to furnish such book during a period of five years at that price,
such written acceptance and agreement shall entitle the publisher to offer
the book so filed for sale to such boards of education.”

The answer to your first question is found, if not expressly, by absolutely
necessary implication, in section 7710 G. C.

If the publisher in the manner therein provided agrees to furnish the book
for five years at the price fixed by the commission provided in such section, there
is no occasion for filing the book again within that period, as the agreement to
furnish it for that time at that price obviates any further necessity for filing
again during that period.

To be exact about it, the five-year period would commence at the beginning
of the contract period, which in the nature of the case is very shortly after the
filing of the book. The compliance with this section, so to speak, fixes a modus
vivendi for this period and establishes a contract relation between the publisher
on one side and the superintendent on behalf of the schools of the state on the
other side. There would appear no doubt of this construction if the attention be
confined to this section alone, as there is only one five-year period mentioned.
Some doubt seems to be cast on it, however, by the provisions of section 7713
forbidding the change of text books for the period of five years after the date
of the adoption thereof. Inasmuch as a text book might be adopted at any time
during the five years of the contract relation above provided, leaving a period of
less than five years at which it could be obtained for that price, it might be argued
that the five-year period was variable, and that it meant five years in each case
from the adoption of the book by the local board. Such construction, however,
does violence to the language of section 7710, and is unnecessary in order to
reconcile the two sections. The provision against a change for five years is
simply for the prevention of frequent and unreasonable changes. The price might
be changed during the five years that a book was adopted and used by a local
board, but this could work no injury or injustice to the local board, as the changed
price would be fixed by the commission above provided and in contemplation of
the trend of events at the time of the enactment of these statutes the expectation
would have been that the price would be reduced as during a long period the
production of books, as all other articles depending upon constantly improving
methods of manufacture was cheapening, but whether the changed price be lower
or higher can work no mischief or at least no injustice to the ultimate purchaser
of the text book, the period of five years being fixed by the legislature as a reason-
able time during which the price might remain unchanged.

This discussion necessarily disposes of the second question along with the
first, and your two questions are, therefore, answered. First, the publisher should
file his books and list prices thereon every five years; second, the five-year
period of time mentioned in section 7710 applies to the filing of the copy in the
office of the superintendent of public instruction and the fixing of the price as.
provided in that section.

Yours very truly,
Josepr McGHEE,
Attorney-General
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ASSESSORS AND ASSISTANT ASSESSORS—FORM OF BOND NOT RE-
QUIRED TO BE CHANGED BY AMENDMENT TO SECTION 3350—
FORM OF OATH TAKEN BY ASSISTANT ASSESSOR CHANGED.

Amendment of section 3350 of the General Code by senate bill 177 does not
require a change in the form of bond to be furnished by assessors and assistand
assessors, but necessitates a change in the form of oath taken by the latter.

Corumsus, Onrio, March 23, 1917.

Fhe Tax Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—I have at hand your letter of March 10, 1917, in which you say:

“The commission is enclosing herewith blank forms of bond of asses-
sor and bond of assistant assessor, the form for which was prescribed
by your predecessor. The form for bond of assessor was used in the
case of assessors elected in November, 1915, and the same were executed
for a term of two years commencing on the first day of January, 1916.

“The commission presumes that it will not be necessary for assessors
who have already executed this bond to execute another bond, unless a
change in the form of the bond is necessitated by the passage of the new
tax law. There will no doubt be a number of vacancies, however, which
will have to be filled by appointment, and such assessors will be required
to execute bonds.

“The commission desires to know whether you approve of the form
herewith enclosed for use in such cases, and, if you do not, requests that
you prescribe a form as required by section 3351 of the General Code as
re-enacted in senate bill No. 177. You are also requested to prescribe a
form of bond of assistant assessor if any change in the form herewith
enclosed is necessary by the passage of senate bill No. 177. While this
bill has not yet become a law, the commission is anticipating its passage
so that it may be prepared to furnish the bonds promptly.”

By way of answer to the inguiry made by you I beg to say that I see nothing
in the provisions of senate bill No. 177 which makes necessary any change in the
form of the bond of an elected assessor or in the form of the oath of office made
by him. Neither do I see anything in the provisions of senate bill 177 which
necessitates any change in the form of the bond to be given by an assistant assessor.

Section 3349 of the General Code is neither repealed nor amended by the
proposed new law, and hereafter, as before, assessments of property will be made
territorially by the cities, wards or districts and by villages and townships.

The various acts and defaults which, under section 3351 as amended in senate
bill No. 177, make the assessor and the assistant assessor liable on their respective
bonds are the same as those mentioned in section 3351 as amended in the Parrett-
Whittemore bill. Neither has there been any change in the amounts named as
the penalty in the bond to be given by the assessor and assistant assessor re-
spectively. .

Under section 3350 of the General Code, as amended by the new law, the
assistant assessor of any ward, district, village or township is appointed by the
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elected assessor instead of by the county auditor as now provided imn section
3350 of the General Code. However, as to this the recital in the bond of an
assistant assessor need only be that:

“he has been duly appointed assistant assessor,”

and therefore no change in the form of such bond in this respect is made necessary
by the change in the provisions of section 3350 of the General Code with respect
to the manner of appointing such assistant assessor.

Under the provisions of section 3350 of the General Code, as amended, it
may be doubted whether the orders, rules and regulations of the county auditor
with respect to the assessment of property operate directly on an assistant assessor
inasmuch as under the provisions of said section, as amended, such assistant asses-
sor performs his duties under the immediate direction of the assessor.

Section 5367 of the General Code, requiring the county auditor to instruct
assessors as to their duties, has not been changed in any manner by the new law,
.except as to the time of meeting, and in as much as it will clearly be the duty of
an assistant assessor appointed under the provisions of section 3350 of the General
Code, as amended, to conform in the performance of his duties with all compe-
tent and lawful orders and instructions of which he is advised by the assessor, I
see no substantial reason for making any change in the conditions prescribed in the
form of the bond of an assistant assessor in this respect. The same can be said
of the conditions in said bond requiring an assistant assessor to observe the orders,
rules and regulations of the tax commission of Ohio. In any event, the conditions
in said bond form with respect to the observance of orders, rules and regulations
of the county auditor and the tax commission of Ohio can only refer to such
orders, rules and regulations as may be completely and lawfully made, and I see
no substantial reason why the bond form should be changed in this respect.

* The provisions of section 3350, as amended, do not provide for the term or
period of time for which the assistant assessor is to be appointed, but neither, for
that matter, do the present provisions of section 3330, so this matter can be left
in blank the same as is provided for in the form of an assistant assessor’s bond
prepared by my predecessor.

It is obvious, however, that change must be made in the form of the oath taken
by an assistant assessor appointed under the provisions of section 3350 of the
General Code, as amended. Such oath, to comply with the provisions of section
3352 should be in the following form:

“OATH OF OFFICE

“State of Ohio, - -~ county, ss:

“I, cceeen — - -—-do" hereby
solemnly swear (or affirm) that I will support the Constitution of the
United States, the Constitution of the State of Ohio, and that in the ca-
pacity of assistant assessor for_._

(Here insert the name of ward or district of the city, or of the village or
township for which said assistant assessor has been appointed.)
--County, Ohio, to which office I have

been appomted I will faithfully and impartially perform the duties imposed
upon me by law.

“«

«
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. “Sworn to before me and stibscribed in my presence this_———__________
day of A. D 191____.

13

Very truly yours,
Josepr McGHEE,
Attorney-General.

136.

WIDOWED MOTHER—WHO HAS RECEIVED COMPENSATION FROM
INDUSTRIAL COMMISSION NOT BARRED FROM RECEIVING AL-
LOWANCE UNDER MOTHER’S PENSION ACT.

The wmere fact that a widowed mother has been allowed compensation by the
industrial commission of Ohio will not, standing alone, prevent her from receiving
en allowance under the mother's pension act.

CoLumeus, OH1o, March 23, 1917.

Hon. Homer L. Bostwick, Probate Judge, Columbus, Ohio.
Dear Sir:—I have your letter of February 27, 1917, as follows:

“Will you kindly give us an opinion on the following questions
which have come up in regard to a mother’s pension allowance?

“(a) Would a mother be entitled to a pension whose husband is
dead but had not taken out naturalization papers in this country?

“(b) Would a mother be entitled to a pension who has been allowed
compensation through the industrial commission of the state?”

Your first question is answered in the affirmative in an opinion of this de-
partment rendered March 5, 1917, to Bernard M. Focke, prosecuting attorney,
Dayton, Ohio, in which it was held:

“Under the provisions of the law relating to mothers’ pensions, the
widow of an unnaturalized person is entitled to a pension under the same
conditions as if the widow of a naturalized citizen.”

For your information I am enclosing a copy of this opinion.
Answering your second question, section 1683-2 reads in part as follows:

“For the partial support of women whose husbands are dead, or be-
come permanently disabled by reason of physical or mental infirmity, or
whose husbands are prisoners or whose husbands have deserted, and such
desertion has continued for a period of three years, when such women are
poor, and are the mothers of children not entitled to receive age and
schooling certificate, and such mothers and children have a legal residence
in any county of the state for two years, the juvenile court may make an
allowance to each of such women as follows: * * *»
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Section 1683-3 sets out the conditions which must obtain before a mother’s
pension can be allowed to any mother. They are as follows:

“First, the child or children for whose benefit the allowance is made,
must be living with the mother of such child or children; second, the
allowance shall be made only when in the absence of such allowance, the
mother would be required to work regularly away from her home and
children, and when by means of such allowance she will be able to remain
at home with her children, except that she may be absent for work for
such time as the court deems advisable ; third, the mother must in the judg-
ment of the juvenile court be a proper person, morally, physically and
mentally for the bringing up of her children; fourth, such allowance shall
in the judgment of the court be necessary to save the child or children
from neglect and to avoid the breaking up of the home of such woman;
fifth, it must appear to be for the benefit of the child to remain with such
mother;” :

It will be noted that section 1683-2 G. C. provides that these mothers may be
entitled to pensions “when such women are poor,” and section 1683-3 provides
that “the allowance shall be made only when in the absence of such allowance the
mother would be required to work regularly away from her home and children.”
A mother may be receiving an award from the industrial commission of Ohio and
still be “poor” within the meaning of section 1683-2. It may be too that the
allowance allowed by the industrial commission is insufficient to allow the mother
to refrain from working “regularly away from her home and children.” These
are questions of fact to be decided by the court, but, in answer to your second
question, it is my opinion that the mere fact that a widowed mother has been
allowed compensation by the industrial commission of Ohio will not, standing
alone, prevent her from receiving an allowance under the mother’s pension act.

Yours very truly,
JosepE MCGHEE,
Attorney-General.
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137.

COUNTY COMMISSIONERS—WHEN NO BIDS ARE RECEIVED WITHIN
ESTIMATE UNDER 6946—MAY AMEND ESTIMATE—READVERTISE,
AND ACCEPT BID IF WITHIN AMENDED ESTIMATE.

Under section 6946 G. C. the county commissioners may, if they receive no bids
within the estimate, amend the estimate and proceed to advertise again under the
provisions of section 6945 G. C., and under said second advertisement let the con-
tract, provided there are bids within the amended estimate.

CoLumsus, Omio, March 23, 1917.

Buregu of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Your communication of March 19, 1917, in which you ask my
opinion in reference to a tertain matter set out therein, was received. Your com-
munication reads as follows:

“In a certain county of the state, the commissioners recently asked for
bids for the construction of a road, but received no bids at the engineer’s
estimate of the cost.

“May the commissioners now order a re-estimate and sell same under
the provisions of section 6946 of the General Code, 106 O. L. 607, without
readvertising at the original estimate?”

The question you have in mind arises from the fact that the language used in
section 6946 G. C. is not altogether consistent. Undoubtedly the language used in
this section is not the exact language that the legislature intended to use to express
ideas it had in mind, but it remains for us to place a construction upon the lan-
guage used, in order to arrive at the course which ought to be pursued thereunder,
and not to construe the language that might have been used by the legislature in
giving expression to its views. .

The difficulty arising under the provisions of this section is due to the fact that
it provides:

“Sec. v946. * * * If no bids are made within the estimate, the-
county commissioners may amend the estimate, and again proceed to adver-
tise at the original estimate, for bids., * * *7

That is, the section provides that the county commissioners may amend the
estimate, but further provides that if they proceed to advertise further for bids,
they shall advertise at the original estimate, thus apparently rendering the amended
estimate of no force or effect.

Now, the question is as to whether such a construction can fairly be placed
upon this statute, as to render said provisions harmonious. Tt is my opinion that
the phrase “at the original estimate” is mere surplusage, as used in said section, and
has no force or effect whatever. To establish this assumption, I desire to call at-
tention to the provisions of several other sections of the same act.

Section 6911 G. C. provides:

“When the board of commissioners have determined that any road
shall be constructed, improved or repaired, as herein provided for, such
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board * * * shall order the county surveyor to make such surveys, plats,
profiles, cross-sections, estimates, and specifications as may be required for
such improvement. * * 7

For what purposes and with what object in view is the county surveyor ordered
to make such surveys, plats, profiles, etc,, and how are they to be used in reference
to the question of advertising for bids and the letting of the contract under such
advertising ?

Section 6945 G. C. provides for advertising for bids, which section reads in
part as follows:

“After the commissioners have decided to proceed with said improve-
ment, they shall advertise for bids. * * * Such notice shall state that
plans and specifications for such improvement are on file in the office of

the county commissioners, and the time within which bids will be received.
* % ¥

Now, it will be noticed that under the provisions of this section, in reference
to advertising, no part of the above information is used with the exception of the
“plans and specifications.” The estimate of the cost and expense of such improve-
ment is not required to be set out in the advertisement at all under the provisions
of said section. The estimate has nothing to do with the matter of advertising. In
fact, it is doubtful whether it is for the best interests of the county that the bidder
should be informed as to the estimate of the cost and expense of the proposed
improvement.

If one were to build a house and decided that he had five thousand dollars
to invest, and no more, in a certain kind of a property, the last thing he would
do would be to give this information to those who were about to bid for the con-
struction of the house, he well knowing that if the bidders knew the amount of
money he had to invest, no bidders would fall very far below the amount fixed
by the one who had the building of the house in mind; and it undoubtedly works
out along the same line when persons bid for the construction of a public work.
If they know that the estimated cost and expense of said improvement is fixed at
a certain amount and that the contract cannot be let at a figure above the estimate,
but can be let at any figure within the estimate, the general inclination will be to
make the bids at a figure not very much below the estimate.

So that while the law does not forbid the setting out of the estimate in the
advertisement for bids, yet it can fairly be stated that the estimate does not form
any material part of the advertisement for bids, and that the law possibly does not
contemplate that the estimate should be set out in the advertisement for bids.

That the law does not contemplate the setting out of the estimate in the ad-
vertisement for bids would seem evident from this provision of section 6946 G. C.:

“No contract for any improvement shall be awarded at a greater sum
than the estimated cost thereof. * * *”

To be sure, if the bidders know what the estimated cost of the improvement is,
they will make no bid above the estimated cost and hence this provision of the law
is rendered almost nugatory.

Now, if the conclusion is correct that the estimate has no place whatever in the
advertisement for bids, what is the force and effect of the phrase “at the original
estimate,” found in section 6946 G. C.? None whatever. And the section as it is
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written means nothing more than it would mean if said phrase “at the original
estimate” were omitted from the section.

Hence, it is my opinion that said section should be construed as if it read as
follows:

“No contract for any improvement shall be awarded at a greater sum
than the estimated cost thereof. The bids received shall be opened at the
time stated in the notice. If no bids are made within the estimate, the
county commissioners may amend the estimate, and again proceed to adver-
tise for bids, but the county commissioners shall have the right to reject
all bids.”

Therefore, it is my opinion that the county commissioners in the case sug-
gested by you may, if they so desire, amend the estimate of the cost and expense
of the proposed improvement, and again proceed to advertise for bids under the
provisions of section 6945 G. C., and let the contract to the lowest and best bidder
thereunder, provided the bid is within the amended estimate,

There is another construction which can be placed upon section 6946 G. C,
which would lead to exactly the same conclusion and which in my opinion is pos-
sibly what the legislature intended to do, and that is to read said section, substi-
tuting the word “or” in the place of the word “and,” which is always allowable in
the construction of statutes. The section would then read:

“Sec. 6946, No contract for any improvement shall be awarded at a
greater sum than the estimated cost thereof. The bids received shall be
opened at the time stated in the notice. If no bids are made within the
estimate, the county commissioners may amend the estimate, or again pso-
ceed to advertise at the original estimate, for bids, but the county com-
missioners shall have the right to reject all bids.”

If this construction is placed upon the statute, the county commissioners in
the case suggested by you would have one of two courses open for them to follow.
The one would be that they might amend the estimate and proceed to advertise
under section 6945 G. C. for bids, or they might proceed to advertise for bids a
second time under section 6945 G. C., and not amend the original estimate. As I
said before, I am rather of the opinion that this was the intention of the legislature,

In section 1207 G. C. we find the following provision made in reference to ad-
vertising for bids for intercounty highways or main market roads:

“* * * Tf no acceptable bid is made within the estimate, the state
highway commissioner may either readvertise the work or amend the es-
‘timate * * % and * * * again proceed to advertise for bids. * *”

Thus in this section we find that the state highway commissioner has one of
two courses open to him, which he may pursue. And when we remember that this
statute is one complete scheme for road building, not only as it applies to the state,
but to the counties and townships as well, it is my opinion that the same provision
was meant to be included in section 6946 G. C. as is found in section 1207 G. C.

But even though we assume the latter construction of this section to be the
correct one, yet the county commissioners in the case suggested by you may, if they
desire, proceed to amend the estimate and then advertise for bids under section
6945 G. C., and let the contract to the lowest and best bidder, provided any of
said bids be within the amended estimate. Very truly yours,

JosepH MCGHEE,
Attorney-General.
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138.

OFFICERS COMPATIBLE—COUNTY CORONER AND MAYOR OF VIL-
: LAGE.

The offices of county coroner and mayor of a village are not incompatible and
may be held by one and the same person.

CoLumsus, OHIO, March 23, 1917.

Hon. C. C. CraBBEg, Prosecuting Attorney, London, Ohio.
DEARr Sir:—I have your letter of March 20, 1917, as follows:

“There is a vacancy in the office of county coroner, and the commis-
sioners are about to appoint Dr. A, F. Green, who is mayor of the village
of West Jefferson, this county.

“As to niany county offices the statute designates who cannot be elected
to such office, but is silent as to county coroner.

“In your opinion will the duties of county coroner and mayor of a
village be incompatible.

“The commissioners would like to make this appointment on next Mon-
day, and I will be pleased if you can give me your opinion on this matter
in the meantime.”

The rule of common law incompatibility is stated by the court in the case of
State ex rel. v. Gebert, 12 C. C. (n. s.) 274, as follows:

“Offices are incompatible when one is subordinate to or in any way a
check upon the other; or when it is physically impossible for one person
to discharge the duties of both.”

I have carefully examined the statutes relating to the duties of a county cor-
oner and mayor of a village and have been unable to find anything that prohibits
onc person from holding both of these offices under the foregoing rule.

I am, therefore, of the opinion, in direct answer to your question, that a vil-
lage mayor may also serve as coroner of the county.

Very truly yours,
Josera McGHEE,
Attorney-General.
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IN DETERMINING WHETHER OR NOT FIFTY-ONE PER CENT. OF THE
LAND OWNERS HAVE SIGNED PETITION FOR CONSTRUCTION OR
REPAIR OF HIGHWAY—ONLY RESIDENT LAND OWNERS ARE TO
BE FIGURED AS A BASIS OF COMPUTATION.

In arriving at a conclusion as to whether fifty-one per cent. of the land or lot
owners have signed a petition asking for the consiruction, reconstruction or re-
pair of a public road under Sec. 6907 G. C., none but resident lot or land owners
are to be included in the number to be used as a basis of computation.

Corumsus, Oxrio, March 24, 1917.

Hox. CaaRrLES L. BERMONT, Prosecuting Attorney, Mt. Vernon, Ohio.

Dear Sir:—I1 have your communication of March 14, 1917, in which you ask
my opinion in reference to a certain proposition therein set out. Your communica-
tion reads as follows:

“I desire to submit the following for an opinion :

“A petition has been filed with the commissioners of this county, asking
for the improvement of a road under the provisions of section 6906 and
following of the General Code. There are seventy-seven land or lot owners
who will be specially taxed for this improvement, seven of whom are non-
residents of Knox county, leaving seventy resident land owners, thirty-six
of whom have signed the petition.

“The question now arises, have the petitioners the required 51 per cent.
of the land or lot owners.

“I have advised the commissioners that the required 51 per cent. have
not signed the petition and base my opinion on a comment upon sections
6907, 6908 and 6909, given by Judge Wm. M. Rockel, in his work on Ohio
Roads and Bridges, in which he gives as his opinion that non-resident land
or lot owners are to be counted against the petition.

“The parties petitioning for this improvement are not content with my
ruling on the subject and I, therefore, desire a ruling from your depart-
ment as to whether non-resident land or lot owners are to be counted against
the improvement or not. In other words would it take 51 per cent. of all
the lot or land owners or just 51 per cent. of the resident land owners?”’

Your question briefly stated is as to whether non-resident property owners, who
are to be benefited in the construction, reconstruction or repair of any public road,
are to be counted in the total number of property owners so to be benefited by an
improvement. This especially when said total number of property owners so ben-
efited is to be used as a basis of computation in arriving at a conclusion as to
swhether fifty-one per cent. of the property owners who are to be especially taxed
or assessed for said improvement have signed the petition.

I note in your communication that you have rendered an opinion to your board
of county commissioners to the effect that non-resident property owners are to be
included in the total number of property owners in arriving at a conclusion as to
whether fifty-one per cent. of the total have so signed the petition asking for the
improvement.

You state that there are seventy-seven land or lot owners who will be espe-
cially taxed for the particular improvement now under consideration by your county
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commissioners. Seven of these land or lot owners are non-residents of Knox
county, leaving seventy who are resident land owners, and that thirty-six of these
land or lot owners have signed the petition asking for the improvement. Of course
it is evident that, if the non-resident lot owners are to be included in the total
number, fifty-one per cent. of the total number have not signed the petition, but if
the non-resident land or lot owners are not included in the total number, then fifty-
one per cent. of said owners have signed the petition asking for the improvement,
inasmuch as thirty-six is more than fifty-one per cent. of seventy, but on the other
hand it is less than fifty-one per cent. of seventy-seven.

While the construction of sections 6907, 6908 and 6909 of the General Code
and the language used by Rockel in his work on Roads and Bridges might war-
rant the construction you have placed upon these statutes and the conclusion you
have drawn therefrom, yet in my opinion your conclusion is not correct.

In the first place I am assuming that the petition filed with the county com-
missioners sets out the method of paying the compensation, damages, costs and
expense thereof under section 6919 of the General Code and whichever one of
these different methods has been selected under the petition will control as to the
number of lot or land owners who are to be benefited under and by virtue of said
improvement. This is evident from the fact that you set out in your communica-
tion that there are seventy-seven different land or lot owners included under the
terms and conditions set out in the petition.

Section 6907 G. C. reads as follows:

“When a petition is presented to the board of commissioners of any
county asking for the construction, reconstruction or repair of any public
road or part theref, as hereinafter provided for, signed by at least fifty-one
per cent. of the land or lot owners, residents of such county, who are to
be specially taxed or assessed for said improvement as hereinafter provided,
the county commissioners shall go upon the line of said proposed improve-
ment within sixty days after such petition is presented and, after viewing
the proposed improvement, shall determine whether the public convenience
and welfare require that such improvement be made.” ’

The question immediately arises under the above section as to the effect the
words “residents of such county” have upon the remaining part of the section. In
my opinion “residents of such county” modifies “of the land or lot owners.” That
is, the number of land or lot owners upon which the fifty-one per cent. is based,
is land or lot owners residents of such county. The only other construction that
could be placed upon these words would be that they modify fifty-one per cent.
instead of land or lot owners, which words they immediately follow. But it is my
opinion that said words “residents of such county” do not modify fifty-one per
cent. but modify “land or lot owners.” So that if the construction placed upon
this section by me is correct wherever “land or lot owners” is used in the following
sections of this statute it always refers to resident land or lot owners.

I am the more firmly convinced that the construction placed upon this section
is correct by the provisions of section 6909 G. C. It will be noted in this section
that “in determining whether the required number of persons have signed the
petition asking for said improvement, necessary to give the county commissioners
jurisdiction thereof, the following persons shall not be counted: Resident land
owners whose only real estate within the territorial bounds of such road is located
in a municipality.” There are three other exceptions in said section, viz.: Owners
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of life and.leasehold estates; minors and tenants in common, unless all the tenants
in common unite as one person.

Now let us notice carefully the reading of this section. It says that “resident
land owners whose real estate is located in a municipality.” If it were intended
that non-resident land owners should -be used in connection with resident land
owners in arriving at the conclusion as to whether fifty-one per cent. of the total
number of land owners had signed the petition, there would have been no reason
or occasion for using resident land owners because the same rule that applies to
resident land owners would apply to non-resident land owners, providing they were
both to be used together as a basis for determining the question as to whether
fifty-one per cent. had signed the petition or not,

There is another provision in this section to which I desire to call your at-
tention and that is the following:

“All tenants in common of any undivided estate, resident within the
county shall be counted as a unit, and if all are not united either for or
against the improvement, none of such tenants in common shall be counted
in determining whether the requisite number of persons have signed such
petition.”

Now why use the words “resident within the county?” Because it was evi-
dently the intention of the legislature to include none but resident land owners in
the matters above set forth, even in the case of tenants in common. If one tenant
in common resided out of the county and all the other tenants in common resided
within the county, and the tenants in common residing within the county would
agree one way or the other, they would count as a single unit either for or against
the improvement. Hence, it is my conclusion that it is evident that it was the
intention of the legislature not to include non-resident land owners in the matter
of arriving at the conclusion as to whether fifty-one per cent. of the land or lot
owners to be benefited by the improvement had signed the petition asking for the
improvement.

Further, I believe this construction of the statute would be borne out by the
practical side of the question. It might be very difficult and inconvenient for those
interested in the construction, reconstruction or repair of any public road to get
into communication with the land owners who are non-residents of the county.
They might not only be non-residents of the county, but they might be non-residents
of the state. Further, those land owners who reside outside of the county might
not be much interested in having the road constructed, reconstructed or repaired
for the reason that they would not possibly be in position to use the same after it
would be so improved. Hence, it seems to have been the intention of the legisla-
ture, from the construction that can readily be placed upon the said statutes and
from looking at the practical and reasonable side of the proposition, that non-
resident land owners should not be included as a basis upon which to determine
whether fifty-one per cent. of the owners of land to be benefited have signed a
petition asking for the improvement.

Answering your question directly it is my opinion that, under the facts set
out in your communication, fifty-one per cent. of the land or lot owners have
signed the petition.

Very truly yours,
JosepH MCcGEEE,
Attorney-General.
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140. \

ABUTTING PROPERTY OWNERS—CANNOT BE RELIEVED OF THE
PAYMENT OF 10 PER CENT. OF COST OF IMPROVEMENT OF IN-
TERCOUNTY HIGHWAYS AND MAIN MARKET ROADS.

There is no provision of law relating to the consiruction of intercounty high-
ways and wmain market roads by which the abutting property owners may be re-
lieved of all or any part of the ten per cent. of the cost and expense of the im-
provement as provided for by statute.

CoLumsus, OHIO, March 24, 1917.

HonN. Roy R. CARPENTER, Prosecuting Attorney, Steubenville, Ohio.

Dear Sir:—I have your communication of March 7, 1917, in which you ask my
opinion with reference to a matter therein set out. Your communication reads as
follows:

“The state highway commissioner and the county commissioners of
Jefferson county have entered into an arrangement for the improvement of
about three miles of an intercounty highway, the improvement to start at
the boundary line between Jefferson county and Harrison county, beginning
near Hopedale and extending eastwardly towards Steubenville. The im-
provement is along a free turnpike, the road bed of which is ten feet
wide. The improvement will consist of widening this road bed to a width
of sixteen feet, and the construction of a ten foot dirt road alongside; the
old pike to be scarified; the surface of the road, as improved to sixteen feet
in width, to be Tarva bond. Of course you will see that this is not repair
work, but it is an improvement amounting to almost reconstruction.

“The property owners on either side are still paying between five
and six mills on a bond issue for the payment of this original pike, and
will continue to pay probably until about 1925. Referring to section 1217
G. C, that is Sec. 210 of the Cass road law, the latter part thereof reads:

“‘In no case shall the property owners abutting upon said improve-
ment be relieved by the state, county or township, from the payment of ten
per cent. of the cost and expense of such improvement, excepting there-
from the cost and expense of bridges and culverts, provided the total
amount assessed against any abutting property does not exceed thirty-three
per cent. of the valuation of such abutting property for the purposes of
taxation.’

“The question that confronts our county commissioners is must the
said abutting property owners pay ten per cent. of this improvement ir-
respective of the fact that they are still assessed for the original bond
issue for the original pike. Neither the commissioners nor the trustees
of the township through which the improvement extends contemplate that
the abutting property owners should pay any of this improvement.”

Your query briefly stated is as to whether the state highway department, the
commissioners of your county and the township through which a certain highway
passes could make such arrangements as to relieve the abutting property owners
entirely from paying any part of the cost and expense of the improvement. In
your communication you make reference to section 1217 of the General Code and

rather infer that there is doubt as to whether such a result could be obtained as
you suggest.
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It seems to be the policy of the statutes having to do with the construction of
intercounty highways or main market roads that the abutting property owners shall
in all cases pay ten per cent. of the cost and expense of the improvement, less the
cost of the construction of bridges and culverts.

In noticing this matter I desire to call your attention to a number of sections
of the statutes which seem to indicate the above policy.

First, let us note the provisions of section 1191 of the General Code. In this
section provisions are made for the state highway commissioner to construct high-
ways in any county of the state, either by contract or by force account, or in
such manner as he may deem for the best interests of the public, wherein neither
the county commissioners nor the township trustees of any township in the county
make application for state aid. It is to be noted that in this section provision is
made that ten per cent. of the cost of said construction or improvement shall be
assessed against the land abutting thereon according to the benefits.

Section 1194 G. C. provides that the county commissioners or township trustees
may expend any amount available by law for the construction, improvement, main-
tenance or repair of intercounty highways or main market roads within the county,
providing the county commissioners or township trustees by resolution agree to
pay the cost and expense of said improvement over and above the amount received
from the state, and the amount assessed against the abutting property owners.

Section 1214 G. C. provides how the-cost and expense of the improvement of
intercounty highways and main market roads shall be apportioned among the
county, the township or townships, and the abutting property owners, which is as
follows: “The county shall pay twenty-five per cent. of all cost and expense of the
improvement. Fifteen per cent. of the cost and expense of such improvement, ex-
cept the cost and expenses of bridges and culverts, shall be apportioned to the
township or townships in which such road is located. Ten per cent. of the cost and
expense of improvement, excepting therefrom the cost and expense of bridges and
culverts shall be a charge upon the property abutting on the improvement.”

Section 1217 G. C. to which you make reference in your communication, pro-
vides that the county commissioners of any county may agree to relieve the town-.
ship trustees of any part or all of the apportionment of the cost and expense
of the improvement which would under the statutes be assessed against said town-
ship or townships, and the county assume that part of which the township or town-
ships is relieved. Or on the other hand, the township trustees may in like manner
relieve the county of any part or all of the share which would be assessed against
the county under and by virtue of the provisions set out in section 1214, It further
provides that if the application for the improvement is made by the township trus-
tees that the state may assume all or any part of the county’s proportion of the
cost of said improvement. Thus it is seen that provision is made by which the
state, county and township may assume a greater or a lesser portion of the cost and
expense than is provided for by statute. But there is no provision made whereby-
the abutting property owners may be relieved of any portion of the cost and ex-
pense of the improvement as set out in the statute. On the other hand it is pro-
vided, as you suggest, in section 1217 G. C. that “in no cese shall the property
owners abutting upon said improvement be relieved by the state, county or town-
ship, from the payment of ten per cent. of the cost and expense of such improve-
ment, excepting therefrom the cost and expense of bridges and culverts.”” Of
course, it is to be noted that this assessment can in no case be greater than thirty-
three per cent. of the valuation of such abutting property for the purposes of
taxation.

Now, in view of all the above, it is my opinion that there is no provision of
law which would warrant or authorize your county and the township through
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which the contemplated improvement passes to relieve the abutting property owners
of any part or all of said ten per cent. of the cost and expense of the improvement,
other than the cost and expense of the construction of bridges and culverts, for
which construction it is provided that the county and the state must each pay
half, thus relieving the townships and abutting property owners of any part of this
cost and expense.
Very truly yours,
JosepE MCGHEE,
Attorney-General.

141.

COUNCIL—MAY ISSUE BONDS TO IMPROVE WATERWORKS SYSTEM
THAT HAS BECOME INADEQUATE BECAUSE OF SUDDEN
GROWTH OF COMMUNITY—LEGISLATION IMMEDIATELY EFFEC-
TIVE—EMERGENCY WITHIN MEANING OF MUNICIPAL REFER-
ENDUM LAW.

The inadequacy of a village water plant resulting solely from the remarkable
and sudden growth of the community and creating a dangerous situation with re-
spect to domestic water supply, sanitation and fire protection, is an “emergency”
within the meaning of the municipal referendum law, section 4227-3 G. C., and thé
council, tn issuing bonds to itmprove and extend the system, may lawfully declare
it such and make its legislation immediately effective.

CoLumBus, Onrio, March 26, 1917.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—1 am in receipt of a request for opinion from Hon. L. M. Keyes,
city solicitor of East Palestine, Ohio, which I deem of sufficient state-wide import-
ance to merit an opinion and am therefore sending an opinion to you thereon.
The question involved is as follows:

The present water supply of the village of East Palestine is greatly inadequate
for the needs of the village. The residents of certain districts have found them-
selves without water on repeated occasions, and the situation as regards fire
protection is thought to be alarming.

There has been no breakdown in the village plant, nor on the other hand has
there been any neglect or inattention to the maintenance of the plant. The situa-
tion results solely from the remarkable and sudden growth of the community,
which, extending through a period of some months, at first exhausted, then sur-
passed the capacity of the plant.

May the council issue bonds for the purpose of improving and extending the
plant and system, without waiting for the prescribed referendum period to elapse,
by declaring that an emergency exists under the above circumstances?

At the outset I may say that there is in my own mind some question as to
whether or not an issue of bonds under the Longworth act is subject to a refer-
endum at all, except as therein provided, i. e, when the amount of the bonds
to be issued, or that will be outstanding when the issue is made, exceeds certain
specified percentages. I assume, of course, that in this case such necessity does
not exist; but if it does exist by reason of the fact that the amount of the bonds
which it is necessary to issue will cause the limitations of sections 3939 et seq.
of the General Code to be exceeded, then I am of the opinion that the popular
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vote, required to be taken in the manner provided by sections 3943 to 3947 inclu-
sive G. C, is a complete substitute for the referendum. That is to say, if it is
necessary to submit the issue to a popular vote anyhow, by reason of the debt
limits, it would seem ridiculous to require an additional vote on the same question,
especially since the Longworth law referendum must carry by the votes of two-
thirds of the electors voting thereon, while that provided by the general law
requires the affirmative concurrence of a majority only.

See on this point the reasoning in Drum v. Cleveland, 13 N. P. (N. S.) 281,
which, however, was unfortunately reversed by upper courts without report, and
is therefore not a clear authority for the proposition submitted. (See 88 O. S. 619.)

Considerations of the kind jilst referred to do, as I have said, raise some
doubt in my mind as to whether the action of the council of a municipal corpora-
tion, in issuing bonds under sections 3939 et seq. G. C, is ever subject to a ref-
erendum under sections 4227-1 et seq. G. C, even when the action of council
under the former sections would otherwise be final.

This question, however, is involved in so much doubt that I make no holding
thereon, but assume that in your case the council desires to proceed, and, so far
as the Longworth act limitations are concerned, can proceed, without a vote of
the people, to issue bonds, which action it is desired to make effective as quickly
as possible, without waiting for the referendum period .to elapse; and it will be
likewise assumed, without argument, that the referendum provisions of the Gen-
eral Code do apply to the council under such circumstances.

It will not be necessary to quote extensively from the sections last mentioned.

Section 4227-3 G. C. provides, by way of exception to all the remaining
provisions of the several sections in the series, that

“emergency ordinances or measures necessary for the immediate preser-
vation of the public peace, health or safety in such municipal corporation,
shall go into immediate effect. Such emergency ordinances or measures
must, upon a yea and nay vote, receive the vote of two-thirds of all the
members elected to the council or other body corresponding to the council
of such municipal corporation, and the reasons for such necessity shall
be set forth in one section of the ordinance or other measure. * * *”

A question which immediately arises is as to whether, when council has de-
clared that an ordinance or measure is of an emergency character necessary for
the immediate preservation of the public peace, etc., and shall go into immediate
effect, and has properly set forth in a section of the measure the reasons for
stuch necessity, the existence of the emergency, or the sufficiency or truth of the
reasons set forth therein are open to collateral attack.

Decisions of other states, where the initiative and referendum is in force by
constitutional provisions of this same general character, are not in strict accord
with respect to this general question.

However, the supreme court of this state in Miami Co. v. Dayton, 92 O. S. 215,
seems to have settled this question so far as the constitutional referendum is con-
cerned, by the following paragraph of the syllabus:

“11. The judgment of the general assembly as to the emergency
character of an act, under the constitutional amendment of 1912, is not con-
clusive, but its judgment in that behalf may be challenged in a proper pro-
ceeding at any time within the ninety-day period, either as to the constitu-
tional vote or the emergency character of the act.”
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The reasoning here would seem to apply as well to the municipal referendum
as to that which is a part of the legislative machinery of the state as a whole,
especially in view of the reservation in article II, section 1f of the Constitution,
to the people of the municipality of “the initiative and referendum powers.”

It will therefore be assumed that council cannot, by the fiat of its own legisla-
tion, create an emergency, but that the condition, upon which an ordinance or
other measure may go into immediate effect, must have actual objective existence,
open to ascertainment by the courts in a proper proceeding for that purpose.

That the principles governing the state referendum apply substantially to the
municipal referendum is well established by the decision in Shryock v. Zanesville,
92 O. S. 375. The last cited decision presents a state of facts somewhat like that
which has been submitted, but the legal questions which are raised are not answered
therein.

In my opinion the facts as they are stated do constitute an emergency. The
fiscal affairs of a municipal corporation, like those of other taxing districts, are
put by the laws upon an annual basis. That is to say, the municipal officers are
required to anticipate, far in advance, the needs of a given fiscal vear. While they
may, and in the exercise of reasonable discretion are required to set aside a
proper amount for unforeseen contingencies in the several funds, yet they can
not be expected, even in this way, to anticipate the excessively abnormal. The
taxing authorities of a growing community should of course foresee a normal
growth. But if, as stated, there has been an immense and unprecedented growth,
entirely unforeseen at the time the annual estimates were made, such growth,
though in the nature of the case not instantaneous, must be regarded as an
emergency.

In other words, an emergency implies the idea of an unexpected event or
series of events occurring with suddenness and which could not reasonably be
foreseen. What amounts to a sudden occurrence may be influenced, I think, by
the rapidity of action which may be possible under the law to meet its conse-
quences. The springing up of a large addition to a municipal corporation through
a course of several months is a sudden occurrence, as compared with the prompti~
tude with which the taxing authorities may in the usual mode acquire additional
revenue to care for the newly created need.

It might be answered that while all these considerations are true, yet if the
council of the village had undertaken the initial legislation now contemplated,
several months ago, while the remarkable growth of the community was in pro-
gress, the referendum period could have been awaited and the municipality would
have been in no worse situation than it now is. The conclusiveness of such an
answer, however, depends upon the reasonableness of official action or non-action;
that is to say, where there has been no actual neglect of existing facilities and
no actual failure to appreciate the reasonably anticipated future needs of a com-
munity, the mere fact that the council did not awake to the rapidly changing
situation at an earlier date will not of itsel{ defeat the existence of the emergency.

Weighing all the considerations in the light of such incomplete facts as I
have before me, I conclude that if there has been a sudden and abnormal accelera-
tion in the growth of the population of the community, which could not, in the
exercise of reasonable official discretion, be foreseen, and if, the officials of the
village being reasonably diligent, they have nevertheless failed to appreciate the
significance and ultimate effect of such abnormal growth until it has progressed
to the point where the public health and safety is immediately in danger, an
emergency exists,

Of course, under the section above quoted, two things must unite in order
to enable the council to put its measure into immediate effect, viz.,, the occurrence
of an emergency, and, as a result thereof, a necessity for the immediate preser-
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vation of the public peace, health or safety. I have no difficulty on the second of
these two requisites. It is so clear as not to require argument, that a condition of
inadequacy of water supply, such as that which you describe, does greatly and
immediately endanger both the public health and public safety.
Very truly yours,
Josep McGHEE,
Attorney-General.

142.

TOWNSHIP TRUSTEES—NO AUTHORITY TO ISSUE BONDS FOR ROAD
IMPROVEMENT UNDER SECTIONS 7033 TO 7052 G. C. INCLUSIVE—
REPEALED BY CASS HIGHWAY LAW.

The township trustees have no authority or potver to proceed to improve high-
ways and issue bonds to take care of the expense and cost of the same under
sections 7033 to 7052 inclusive G. C., for the reason that seid sigiuie was repealed
by the Cass highway act and a different plan of road building adopted therein.

Opinion No. 978 of my predecessor distinguished.
Corumsus, OHio, March 26, 1917.

Hon. SuMmNErR E. WALTERS, Prosecuting Attorney, Van Wert, Ohio.

DEear Str:—I have your communication of March 6, 1917, in which you ask
my opinion.in reference to the matter set out therein. Your communication reads
as follows:

“Under and by virtue of an act of the general assembly of Ohio,
passed April 12, 1900, entitled ‘An act to authorize township' trustees to
create road districts and improve the roads therein,’ the township trustees
of Harrison township, Van Wert county, Ohio, created the whole of said
township into a road district by resolution passed March 17, 1903; and by
resolution on the same date declared the necessity for borrowing $100,000
to improve the roads therein, and also by resolution on the same date, pro-
vided for submitting the question of improvement and issuing of $100,000
worth of bonds to a vote of the electors at an election to be held April
6, 1903.

- “The vote at said election was 174 for improvement and bond issue
and 86 against it.

“All of this $100,000 authorized to be issued was issued and sold and
again, on May 5, 1911, the trustees determined by resolution to submit to
the electors the question of further improving the roads and issuing the
further sum of $100,000 to be submitted at an election held on May 31,
1911. The vote at said election was 115 for further improvement and issue
of $100,000 and 93 against.

“Qf this authorization $25,000 of the bonds were issued June 5, 1911,
and sold June 12, 1911; $10,000 of the bonds were issued April 30, 1913,
and sold June 7, 1913, and $10,000 of the bonds were issued April 17, 1915,
and sold May 29, 1915, and there now remains unsold of the last $100,000
authorization $55,000.

“They would like to make further sale of bonds up to the limit of this
last authorization but hesitate on account of the provisions of the Cass
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road law which repealed the law under which these bonds were authorized.
It seems to me that under the provisions of section 303 of the Cass road
law, these trustees have proceeded far enough under the act of April 12,
1900, so that they now ought to be able to complete the sale of bonds
authorized, especially as fast as they would be permitted under the
$100,000 outstanding limitation of the law of April 12, 1900.

“I am familiar with the opinion numbered 978 of the former attorney-
general, given October 27, 1915, under which he held the trustees of Wash-
ington township, Belmont county, Ohio, could issue bonds authorized un-
der this repealed law if they did so within a reasonable time, provided,
of course, that the proceedings under the law of April 12, 1900, had been
regular and in conformity to said law.

“I would like to have your opinion as to whether or not these trustees
can proceed to issue and sell the remaining authorization of bonds at
times and in amounts so as not to have outstanding and unpaid more than
$100,000 as provided in the law under which the authority to issue was
granted. There are three or four townships in this county in the same
position that Harrison township is now, and they are awaiting with inter-
est your opinion in this matter, which I hope you will not delay.”

The answer to the question set out in your communication is to be found in
sections 7033 to 7052 inclusive G. C. Let us note briefly the provisions of said
statutes, first leaving out of consideration the question of election provided for
therein.

Section 7033 G. C. provides that:

“The board of trustees of a township, when in their opinion, it is
expedient and necessary, and for the public convenience and welfare, to
improve the public ways of the township, * ¥ * may create the town-
ship into a road district for the purpose of improving the public ways
therein, or any number of them, * * *”

Section 7035 G. C. provides:

“In order to provide means for improving public ways in such road
district, the trustees, if in their judgment it is expedient and necessary
to do so, may borrow money and issue bonds of the road district for the
payment thereof. * *

Let us now consider the question of the election provided for in said statutes.
It is provided that before the improvement of any of the, public ways shall be
undertaken and

“before bonds shall be issued to pay for such improvements, the question
of improving the public ways and of issuing bonds shall be submitted to
the qualified electors of the road district, at a general or special election.”

This provision is found in section 7037 G. C.
Then in section 7042 G. C. we have the following:

“* * *x Jf a majority of the votes cast upon such question, at such
election, are in favor of the proposition, the trustees shall improve the
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public ways of such road district and issue bonds to provide means
therefor.” :

Now, let us notice what provisions are made in said statutes for proceeding

after the result of the election is shown to be in favor of the improvement and of
issuing bonds.

Section 7045 G. C. provides that:

“Thereupon the trustees shall determine the order and manner in
which the public ways shall be improved, beginning, so far as practicable,
with the main roads. * * *”

Section 7049 G. C. provides as follows:

“The bonds so provided to be issued shall be sold at not less than

par and accrued interest, in such quantities as is deemed expedient by the
trustees, * * *7

Section 7036 G. C. provides as follows:

“The trustees shall not cause to be outstanding more than one hun-
dred thousand dollars par value of such bonds of such road district, at
any one time; nor issue, under any single vote, more than the aggregate
amount stated in the notice of the election therefor.”

Section 7035 G. C. also provides that:

“The bonds may be issued at such times, and in such amounts, as the
work progresses, as, in their judgment, may be necessary.”
s y y

It is plainly evident from the foregoing that everything in connection with
the question of improving the roads of the said road district is placed within the
discretion of the trustees of the township. They decide as to the roads to be
improved, the order in which they are to be improved, the times at which bonds
are to be issued and the amount of bonds to be issued up to the amount authorized
by the election. It will be noticed that the statute does not provide that the full
amount of bonds authorized shall be sold, but merely that the trustees shall not
exceed the amount provided for.

The election settles nothing other than to get the consent of the voters of the
road district to proceed with the improvement and to issue bonds for the improve-
ment. After the consent is given, the whole matter of proceeding with the improve-
ment is set out in the statutes and is up to the sound discretion of the trustees.

I know that section 7042 G. C. says that

“if a majority of the votes cast upon such question, at such election, are
in favor of the proposition, the trusteees shall improve the public ways of
such road district and issue bonds to provide means therefor,”

but when read in connection with the other sections of the statute’l am of the
opinion that this means no more than that the board of township trustees has
authority to proceed under the provisions of the statute.

Hence, when the entire statute is repealed, in which are set out the terms
and conditions under which the trustees of any road district may proceed, the
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trustees no longer have power to act. So far as the election is concerned, the
trustees have permission to act, but in so far as the legislature is concerned they
have no authority to act. And as the latter body sets forth all the terms and
conditions under which the trustees should proceed, the authority to proceed ceases
when the statute containing said terms and conditions is repealed.

Supposing the legislature, without the intervention of an election, had
conferred upon the board of trustees of any township the same powers and the
same authority as set out in the statute under consideration, that is, gave the town-
ship trustees the authority to create a road district, and gave them power to borrow
money and to issue and sell bonds up to a limit of $100,000; and supposing the
trustees had proceeded to issue and sell bonds up to the amount of $45,000 as your
trustees have done, during the time that said law was in force and effect; then,

"as in this case, the law be repealed under which the trustees were acting; what
then would have been the powers and authority of the trustees to have issued
bonds after the repeal of the statutes?

Their authority would cease with the repeal of the statutes. Their power
would have been at an end. We would all agree as to that proposition. We would
agree to the above proposition, notwithstanding the fact that the law which repealed
the statute under which said trustees had been acting contained a saving clause,
saving certain rights which had arisen during the existence of the former statute.

If such a conclusion is warranted where no election intervenes, it is my opinion
that the same conclusion must be drawn where an election intervenes, as is pro-
vided under said statute. The said board of trustees certainly received no ad-
ditional powers, no more extended authority, by virtue of the election, than they
would have had under the provisions of the statute without the intervention of an
election. As was said before, the results of the election simply gave the trustees
permission to proceed with the improvement and with the issuing of bonds under
and by virtue of the terms and ¢onditions of the statute. And when these terms
and conditions were no lcnger in force and effect because of the repeal of the
statute, the power and authority to proceed with road improvements and the
issuing of bonds therefor ceased.

Futhermore, the legislaturc at the same time that it repealed said statute,
under which you ask whether your township trustees could proceed, provided
another and different plan by which tHe highways of a township shall be repaired
and built and a different method by which the township trustees shall proceed in
said matter. This plan is found in sections 3298-1 et seq. G. C., and in many
respects differs in terms and conditions from the statute under consideration. So
that I am of the opinion that it was not the intention of the legislature that the
township trustees should proceed further under the statute repealed, but that they
should proceed under the provisions of the new law.

You suggest in your communication that you are of the opinion that the saving
clause found in the act known as the Cass highway act would warrant your town-
ship trustees in proceeding to further improve the highways of your township
and to issue bonds to take care of the cost and expense of the same, up to the
limit of $100,000.

Let us note the reading of scction 303 of said Cass highway act, which contains
the saving provisions referred to by you:

“This act shall not affect or impair any contract or any act done, * * *
prior to the time when this act or any section thereof takes effect, under
or by virtue of any law so repealed, but the same may be asserted, com-
pleted, enforced, ®* * * ag fully and to the same extent as if such
laws had not been repealed. The provisions of this act shall not affect or
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impair any act done or right acquired under or in pursuance of any reso-
lution adopted by the board of commissioners of any county, the trustees
of any township, or the commissioners of any road district prior to the
time of the taking effect of this act, * * *7

There are two parts to this saving clause, first, in reference to contracts and
acts done. The statute provides that the provisions of this act shall not affect or
impair any contract or any act done. But there is no contract or act done in
the case presented to me which would be impaired by holding that the township
trustees can proceed no further under the said statute.

The saving clause further provides that this act shall not affect or impair
any act done or right acquired under or in pursuance of any resolution adopted
by the trustees of any township, but there is no act done or right acquired
which would be affected by holding that your township trustees can proceed no
further. It is true they had permission to proceed further, under and by virtue
of the results of the election, but they performed no act and entered into no
contract which would be impaired by holding that their authority under the
statutes is at an end.

Further, you suggest that you are familiar with opinion No. 978, rendered
by my predecessor in office. I feel that this opinion ought not to be extended
beyond the facts as they existed in that case. You will note in that case that
the township trustees had proceeded under the old act to advertise the sale of ten
thousand dollars worth of bonds, the sale to be made September 8, 1915, just a
few days after the Cass highway act took effect. Thus, certain acts had been
done and certain rights had been acquired which would be protected under and
by virtue of the saving clause of the Cass highway act.

And it is further to be noted that said opinion, in holding that the balance of
the fifty thousand dollars’ worth of bonds, namely, forty thousand dollars’ worth
of bonds, might be sold, specifically provided that this must be done in a reason-
able time, that is, must be done in such a time that the issuing of the fifty thousand
dollars’ worth of bonds might be considered almost as one act.

The facts in your case are different. Nothing has been done by your trustees
for almost two years. Hence I think your case is readily distinguished from the
case in which my prédecessor rendered opinion No. 978

Therefore, answering your question specifically, it is my opinion that the board
of trustees of your township has no authority to proceed further to improve the
highways of said road district and to issue bonds to take care of the cost and
expense of said improvement.

Very truly yours,
JoserH MCGHEE,
Attorney-General.
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RURAL BOARD OF EDUCATION—XUST PROVIDE TRANSPORTATION
FOR PUPIL MORE THAN TWO MILES DISTANT FROM SCHOOL—
FUNDS 1MAY BE RAISED UNDER SECTION 5636 G. C.

It is the duty of a rural board of education to provide transportation for pupils
as provided by Geicrul Code section 7731, If sufficicat funds cre 20t availeble
for that puipose, relicf uay be lad itn General Code section 5036.

CorLvasus, Omio, March 27, 1917.

Hox. D. F. Muis, Prosecuting Attoriey, Sidiiey, Ohio.
Desr ‘Sir:—In your letter of March 12, 1917, you ask my opinicn upon the
following facts:

“The hoard of cducation of one of the rural schocl districts in this
county has neglected and refused to provide transportation for certain
pupils living in said district, and who reside more than two miles from
any school, on the ground that they have not sufiicient funds with which
to provide for such transportation. The parcnts of the pupils have taken
the matter vp with the state superintendent of public instruction and lLie
has written several letters to the county Loard of education insisting that
they provide transportation for such pupils, as provided in section 7731 G. C.

“The county board of education has submitted the matter to me, and
in view of the claim of the local board they want to know as to whether
or not they are compelled to furnish such transportation.

“I have in my possession a copy of the court’s decision in tlie case of
the State of Chio ex rel. Charles P. Stringer, plaintiff, v. W. A. Zcllars
et al, defendants, in the court of appeals of Harrison county, Ohio. Tt
seems to me that this case clearly holds that while the statutes specifically
say that the county boards of education shall furnish transportation in such
eases, and may charge it back to the hoard of cducation of the local
school district, yet there is no authority or power given the county hoard
of education to compel such payment. As the county board of education
has no funds under their control from which to pay for such transportation,
in view of the decision of the court atove referred to, I have advised them
that they are without authority to proceed in the matter.

“I enclosc herewith a copy of the decision above referred to for your
consideration. I have been unable to find any other authorities or decisions
in connection with this matter.

“I would be pleased to have your opinion as to the powers and duties
of the county boards of education, in cases such as I have outlined above
under the law as it now exists.”

General Code section 7731 provides in part:

“In all rural * % #* gchool districts where pupils live more than
two miles from the nearest school, the board of education shall provide
transportation for such pupils to and from such school. * * * When
local boards of education neglect or refuse to provide transportation for
pupils, the county board of education shall provide such transportation
and the cost thereof shall be charged against the local school district.”

12—Vol. I—A. G.
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I anticipate that you would have little trouble in applying the above quoted
section of the General Code as the law governing the facts related in your letter
if it were not for the decision in the case of State ex rel. Stringer v. Zellers et al,
in the court of appeals of Harrison county, unreported. I have given said case
careful consideration and I cannot see how the court, under the circumstances and
state of pleadings in that case, could have decided differently, but the state of
facts in that case should carefully be distinguished from the facts in your case,
and that same may be done I desire first to quote from said opinion.

“Tt is contended in this case on the part of counsel for relator that
there is a duty imposed first upon the local board to furnish transporta-
tion to scholars living more than two miles from school and if the local
board fails or neglects to furnish transportation, then it is the duty of
the county board of education to furnish transportation and to charge the
cost of this transportation up to the local school district. It is ordinarily
true, as argued by counsel for relator, where there is a clear right on the
part of the relator to the remedy asked, then it is the duty of the court
to issue the writ. Many authorities are cited, and the rule, as we under-
stand it, is well established that it is ordinarily the duty of the court,
where there is no question as to the' right of the relator to the remedy,
to issue the writ of mandamus. The situation in this case, however, is
somewhat different. The only defendants before this court are the mem-
bers of the board of education of Harrison county. Those representing
the Hopedale school district are not before this court.

“The statute provides, first, as I have said, that the members of the
board of education of the local school district shall furnish transportation
for scholars living more than two miles from the school that in case this
board fails or neglects to perform this duty then there is a duty imposed
upon the board of education of the county to furnish transportation to
such scholars. While this statute provides that the board of education
of the county, in case the local board fails, shall furnish transportation
for the scholars living more than two miles from the school, yet it makes
no provision by which the board of education of the county may pay or
provide pay for this transportation. All that it does is to provide that the
board of education of the county may charge it back to the board of educa-
tion of the local school district. Suppose that the board of education of
the local school district (refuse to pay), there is no authority given to
the members of the board of education of the county to compel payment,
and as I said, while there is a duty imposed upon the board of education
of the county by this statute, there is no means given to the board of educa-
tion of the county to carry out the provisions of that statute, and that being
true, if this court shall issue the writ, as prayed for in this case, and the
board of education should fail to carry out the orders of this court, the
members of the board undoubtedly would be in contempt of court. Now,
should this court issue an order knowing that the members of the board
have no means to comply with that order, which might place the mem-
bers of that board in contempt of court if they failed to do a vain or
impossible thing. * * * We feel that these questions can only be de-
‘termined by bringing the Hopedale school board before the court and
allowing all the questions to be determined; that it would not be fair to
that board, nor fair to the Hopedale school district, for this court to
undertake to determine many of the questions which have been suggested
here, in the absence of the local board.
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“In the present condition of this case the writ of mandamus will have
to be refused.”

In your case, as in the case above quoted, the local board and the county
board have both refused to provide transportation and the opinion of the court,
above quoted, instead of preventing the enforcing of the provisions of General
Code 7731, simply maps out the correct course to follow in the enforcement of
said provisions. That is to say, instead of endeavoring to compel a supervisory
board, one which has not the power to levy taxes or has not at its disposal funds
for other than special limited purposes, and one which cannot establish and main-
tain schools, to furnish transportation, you would bring your action, if action is
necessary, against the board which has the power and is compelled to furnish
and maintain the schools for the pupils and is given authority to pay for all
things necessary and incidental to the carrying out of those purposes.

It was held by my predecessor in opinion 612, in which he followed his
predecessor in an opinion dated November 5, 1914, that rural boards of education
may borrow money under the provisions of General Code section 5656 to pay
for the transportation of pupils to the public schools, where transportation is
required. I concur in the conclusion reached in both of said opinions and advise
you that if your rural board of education is without funds to pay for the trans-
portation of said pupils and there is no means of establishing a school within the
limits where transportation is not required, it is their duty to furnish said trans-
portation and to borrow money as aforesaid to pay for same.

In case said transportation is furnished and said money is borrowed, it is
clearly the duty of the board to levy a tax to raise sufficient funds for the proper
redemption of notes or bonds issued on account of said indebtedness. An action
in mandamus will lie to compel the board of education to levy such tax if there
is not sufficient funds in the treasury otherwise.

7 Ohio State, 327;
6 Ohio State, 280;
27 Ohio State, 102.

I am also of the opinion that an action in mandamus will lie against the
board of education of a rural district compelling it to furnish such transportation.

General Code section 12283 provides:

“Mandamus is a writ issued, in the name of the state, to an inferior
tribunal, a corporation, board or person commanding the performance of
an act which the law specially enjoins from a duty resulting from an
office, trust or station.”

What could be clearer than the language of General Code section 7731 in
relation to the transportation of pupils, when means are provided to carry out
the act to be performed.

It was held in State ex rel. Board of Education, 35 O. S. 383, that the
relator, a resident taxpayer of the city of Cincinnati, and the father of a child of
school age, who was attending the city schools, and for whose use in school he
had purchased certain books, had, therefore, a pecuniary and also a parental
interest in having the public schools of the district controlled and conducted in
the manner prescribed by statute and that these interests are sufficient to enable
him to maintain a proceeding in mandamus to compel the board to perform its
legal duty toward him and his child.
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Also in Board of Education v. State, 45 O. S. 555, it is held that an action
in mandamus is a proper procedure to compel the admittance of colored children
to the public schools of the state.

It was also held to be the proper remedy to compel a board of education to
fix a teacher’s salary in State ex rel. Board of Education, 4 O. C. C, 93, and a
long list of other cases in this state bearing indirectly upon the above proposition.

- Holding these views, then, I advise you that the decision referred to by you
in State ex rel.,, etc, v. Zellers, does not control the course of rural boards of
education; that it is the duty of your rural board of education to provide trans-
portation for pupils living mére than two miles from school; and that where
sufficient funds are not available for that purpose money may be raised therefor
under the provisions of section 5656 G. C.

Very truly yours,
JoserH McGHEE,
Attorney-General,

144,

APPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF
CONTINENTAL VILLAGE SCHOOL DISTRICT.

CorumBus, Onio, March 27, 1917.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of the Continental village school district in the sum of
$2,300.00, issued for the purpose of improving the school buildings, being
one bond of $300.00 and four bonds of $500.00 each.

I have examined the transcript of the proceedings of the board of education
and other officers of Continental village school district in reference to the above
bond issue, and I find the same regular and in conformity to the provisions of the
General Code.

I am of the opinion that said bonds drawn in accordance with the form sub-
mitted and executed by the proper officers will, upon delivery, constitute valid and
binding obligations of the said district.

Very truly yours,
Josepa McGHEE,
Attorney-General.
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DISAPPROVAL—TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE
OF THE BOARD OF EDUCATION OF HIGGINSPORT VILLAGE
SCHOOL DISTRICT—VILLAGE SCHOOL DISTRICT WITH TAX
VALUATION OF LESS THAN $500,000 CANNOT EXIST UNLESS CAR-
RIED BY VOTE OF ELECTORS OF PROPOSED DISTRICT.

Coruasus, OHIo, March 27, 1917.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

“RE:—Bonds of Higginsport village school district, Brown county,
Ohio, $1,200.00 being six bonds of two hundred dollars each.”

The transcript of proceedings of the board of education and other officers of
Higginsport village school district submitted to me for examination discloses that
said district has total tax valuation of only $300,090.

Section 4681 of the General Code provides that:

“Each village, together with the territory attached to it for school
purposes, and excluding territory within its corporate limits detached for
school purposes, and having in the district thus formed, a total tax valua-
tion of not less than $500,000 shall constitute a viilage school district.”.

Section 4682 of the General Code provide; that :

“A village, together with the territory attached to it for school pur-
poses, and_excluding the territory within its corporate limits detached
for school purposes, with a tax valuation of less than $500,000 shall not
constitute a village school district, but the proposition of organizing the
territory so formed into a village school district may be submitted by
the board of education, and shall be submitted by the board of education,
upon the presentation to it of a written petition for such purpose signed
by 25 per cent of the electors of the territory thus formed, to a vote of
the electors of the territory thus formed, at any general or special election
called for that purpose and be so determined by a majority vote of such
electors.” )

The transcript fails to show that the proposition to organize the village of
Higginsport into a village school district has been submitted to and carried by a
vote of the electors of said territory, and I am informed by Hon. John M. Markley,
prosecuting attorney of Brown county, that no such vote was in fact ever taken.

Under the provisions of the General Code above quoted it is clear that a
village school district cannot exist in Ohio unless the question of organizing the
territory of the village into a school district has been submitted to and carried
by a vote of the elecfors of the proposed district. There being then no village
school district, it follows that the issuance of the bonds under consideration was
unauthorized and the bonds themselves invalid.

Section 4682-1, General Code, as originally enacted in 103 Ohio Laws, at page
546, provided as follows:
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“A village school district organized as a village school district at the
time of the passage of this act, or that may be hereafter organized, which
has a total tax valuation of less than $500,000 shall continue as a village
school district, but the proposition to dissolve such village school district
may be submitted by the board of education, and shall be submitted by
the board of education upon the presentation to it of a written petition for
such purpose signed by 25 per cent. of such village school district, to a
vote of the electors of such village school district at any general or special
election called for that purpose, and be so determined by a majority vote
of such electors.”

By virtue of this section a village school district organized as a village school
district at the time of the passage of the act which had a total tax duplicate of
less than $500,000 continued as a village school district until dissolved by a vote
of the electors. This provision was, however, stricken out of the law by amend-
ment of the section as it appears in 104 Ohio Laws, at page 546. It is clearly the
legislative intent, therefore, that a village school district having a total tax valua-
tion of less than $500,000 can no longer exist in Ohio unless its organization into
such a village school district is submitted to and carried by the electors of such
district. This conclusion is in accord with opinion No. 1847 rendered by my pre-
decessor, Hon. Edward C. Turner, to Hon. S. W. Ennis, prosecuting attorney of
Paulding county, August 12, 1916.

I therefore advise you that the bonds in question are invalid and that you
should not purchase the same. :

Very truly yours,
Josep MCcGHEE,
Attorney-General.



ATTORNEY-GENERAL, 359
146.

INDEBTEDNESS—OF A SCHOOL DISTRICT THAT HAS BEEN TRANS-
FERRED UNDER SECTION 4692 G. C. TO ANOTHER DISTRICT—BE-
COMES CHARGE AGAINST NEW DISTRICT—MUST BE PAID BY
TAX LEVY ON PROPERTY OF NEW DISTRICT—DIVISION OF
FUNDS AND INDEBTEDNESS NOT JURISDICTIONAL TO POWER
OF COUNTY BOARD OF EDUCATION TO MAKE TRANSFER—MAY
BE MADE AT A LATER MEETING THAN ONE AT WHICH TRANS-
FER IS MADE—NO RIGHT OF APPEAL FROM ORDER OF COUNTY
BOARD MAKING DIVISION—ORDER MAY BE REVIEWED BY ORIG-
INAL ACTION IN COMMON PLEAS COURT.

When a county board of education, acting under the provisions of Sec. 4692
G. C., abolishes a village school district by transferring the same to another village
school district bonded or other indebtedness of such abolished school district become
a charge on the school district to which it is transferred and may be paid by a levy
of taxves on all the taxable property of the latter district as enlarged by the transfer.

The equitable division of the school funds and of the indebtedness which the
county board of education under section 4692 G. C. is authorized to make on the
transfer of the territory from one school district to another is not a matter jurisdic-
tional to the power of the county board of education lo make such transfer of ter-
ritory; and such equitable division of the fund and the indebtedness may be made
at a meeting later than the one at which the transfer of the territory is made.

There is no right of appeal from an order of the county board of education
making such division of school funds and of the indebtedness, but such order may
be reviewed by original action in the court of common pleas on the petition of the
board of education of either school district affected by such order if the county
board of education has been guilty of fraud or gross and intentional abuse of dis-
cretion in wmaking such order.

Corumsus, OHio, March 27, 1917.

Hon. F. B. PearsoN, Superintendent of Public Instruction, Columbus, Ohio.

DEAR Sir:—I have the honor to acknowledge receipt of your letter of March 5,
1917, asking for my opinion on the facts stated and questions raised by you as
follows:

“Malta and McConnelsville are adjoining- villages situated in Morgan
county, and under the jurisdiction of the county board of education of that
county. The county board attached the entire territory embraced in the
Malta school district to the McConnelsville village district and named the
same, ‘The McConnelsville-Malta school district.” At the time of the join-
ing of the districts, Malta had certain bonded indebtedness and also some-
thing over $2,000.00 indebtedness under section 5656 of the General Code.
It was borrowed without a vote and was secured by notes of the board
and was incurred for the purpose of paying teachers and the janitor, the
ordinary revenue not being sufficient.

“There is no board of commissioners of the sinking fund or board of
any kind for the purpose of providing for the payment of the debts above
mentioned.

“l. Is the board of education of the district as now constituted author-
ized to pay any or all of the indebtedness above mentioned?

“2. In case the first question is answered affirmatively, must the levy
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for the payment of this debt be made on the appropriation of the entire
enlarged school district or must a special levy be made upon that part of
the newly created district which formerly constituted the Malta school dis-
trict? ’

“3. As no adjustment was made of funds at the time of this transfer,
will the county board have power to make an adjustment of the debt at a
future meeting?

“4. 1Is there no appeal from the adjustment of debt or equitable di-
vision of funds made by county boards of education in such transfers of
territory?”

I am further informed by your department that the action of the county board
of education referred to in your communication was taken pursuant to the pro-
visions of section 4692 of the General Code. By such action the whole of Mlalta
village school district was transferred and attached to McConnelsville village school
district. Section 4692 of the General Code is as follows:

“The county board of education may transfer a part or all of a school
district of the county school district to an adjoining district or districts
of the county school district. Such transfer shall not take effect until a
map is filed with the auditor of the county in which the transferred ter-
ritory is situated, showing the boundaries of the territory transferred, and
a notice of such proposed transfer has been posted in three conspicuous
places in the district or districts proposed to be transferred, or printed in
a paper of general circulation in said county, for ten days; nor shall such
transfer take effect if a majority of the qualified electors residing in the
territory to be transferred, shall, within thirty days after the filing of such
map, file with the county board of education a written remonstrance
against such proposed transfer. If an entire district be transferred the
board of education of such district is thereby abolished or if a member of
the board of cducation lives in-a part of a school district transferred the
member becomes a non-resident of the school district from which he was
transferred and ceases to be a member of such board of education. The
legal title of the property of the board of education shall become vested in
the board of education of the school district to which such territory is trans-
ferred. The county board of education is authorized to make an equitable
division of the school funds of the transferred territory either in the treas-
ury or in the course of collection. And also an equitable division of the
indebtedness of the transferred territory.”

School districts, as other like subdivisions, are mere agencies of the state for
governmental purposes and subject only to the restraint of constitutional pro-
visions; the legislature has plenary power which provides for the change, transfer
or dissolution as it sees fit.

Cooley on Constitutional Limitations, pages 266, 267 and 268;

State v. Powers, 38 O. S. 54, 61; )

Maumee School Township v. School Town of Shirley City, 159 Ind.
423, 426;

Merriweather v. Garrett, 102 U. S. 472, 511.

A constitutional provision having obvious application to state legislation pro-
viding for the change, transfer or abolishment of state subdivisions is that one of
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the federal constitution inhibiting to states the power to enact laws impairing the
obligation of contracts.

Mt. Pleasant v. Beckwith, 160 U. S. 514, 533.
Graham, etc., v. Folsom, 200 U. S. 248.

Consistent with the above noted principles it may be said that in the absence
of statutory provision to the contrary, when one school district or other political
subdivision is abolished by its transfer to another, the latter as the new or en-
larged subdivision becomes entitled to all the property of the transferred or abol-
ished subdivision and liable for all the existing legal debts and liabilities of such
abolished district whether such indebtedness be bonded or otherwise.

Dillon on Municipal Corporations (5th Ed.), Vol. 1, page 624.
Mt. Pleasant v. Beckwith, supra.

As often as the question has been made it has been held that when contiguous
territory, whether incorporated as a municipality or otherwise, is annexed to a
municipal corporation pursuant to statutory authority such annexed territory and
the residents thereof may be taxed to pay pre-existing indebtedness of the munic-
ipal corporation-to which such territory is annexed.

Powers v. County Commissioners, 8 O. S. 285.
Blanchard v. Bissell, 11 O. S. 96.

In the case of State ex rel. v. Cincinnati, 52 O. S. 419, it was held that an act
of the legislature authorizing the city of Cincinnati as a city of the first grade of
the first class to annex contiguous municipalities of other grades and classes was
a subsisting and constitutional law and that it was not a valid objection to the
statute or to the annexation under it that a municipal corporation might be so an-
nexed without the consent of its constitutional authority or of its inhabitants. It
was further held that it was no valid objection to the statute or to the annexation
proceedings under it that the taxable property within such annexed municipality
would become subject to taxation for the payment of previously incurred indebt-
edness of the city to which the annexation was made.

As a corollary to the proposition just noted it follows that taxable property in
annexing municipalities may be taxed to pay existing indebtedness of the corpora-
tion annexed. Speaking to this point the court in the case of State ex rel. vs.
Cincinnati, supra, at page 455, said:

“Persons thus brought into the annexing corporation, and their prop-
erty, like all its other inhabitants, and their property, receive and enjoy the
benefits of all local improvements, and should share the burdens existing
when the enjoyment commences; and, in like manner the inhabitants of
the annexing corporation enjoy the benefits and share the burdens arising
from the local improvements of the municipalities annexed. * * *”

In the case of Mt. Pleasant v. Beckwith, supra, it appears that the town of
Racine in the state of Wisconsin issued bonds in the sum of $50,000.00 in payment
of stock of a railroad company subscribed by it under legislative authority. After-
ward the town of Racine was vacated or abolished by legislative enactment and
its territory attached to the towns of Caledonia and Mt. Pleasant. Subsequently
a part of the territory of the town of Racine attached to the town of Mt. Pleasant
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was detached by legislative enactment from the last named town and annexed to the
city of Racine, a separate and distinct corporation from the town of the same name.
An action was instituted by Beckwith, as the owner and holder of a number of said
bonds, in the circuit court of the United States for the eastern district of Wis-
consin against said towns of Caledonia and Mt. Pleasant and the city of Racine.
The case was referred to a master. The circuit court confirmed the report of the
master and entered judgment against the defendants in the full amount of the
bonds owned and held by plaintiff, with interest, and ordered that the defendants
severally pay the same in proportion that the amount of taxable property of the
town of Racine annexed to them respectively bore to the total value of the taxable
property of said town. In reaching its judgment or decree said circuit court held
that the property of individuals within the jurisdiction of the town of Racine con-
stituted the primary fund to which the complainant had the right to look for the
payment of his debts and that the transfer of the property to the jurisdiction of
the towns of Caledonia and Mt. Pleasant and the city of Racine rendered them
liable to pay the debt due to the creditors of the town whose powers and juris-
diction terminated by the transfer. The circuit court further held that the power of
taxation previously vested in the town of Racine, which issued the bonds in ques-
tion, was by the act annexing its territory to the defendant municipalities trans-
‘ferred to them to be severally exercised by them upon all the taxable property with-
in their respective jurisdictions. These findings and conclusions of law made by
the circuit court were assigned for error in the supreme court of the United States.
That court, affirming the decree of the ci