
OPINIONS OF THE ATTORNEY-GENERAL FROM JANUARY 10, 1917, TO 
JANUARY 8, 1918. 

1. 

STATE BOARD OF PUBLIC BUILDINGS-FORCE AND EFFECT OF ACT 
CREATING SAME-MEMBERSHIP ON SAID BOARD-ITS DUTIES
DUTIES OF AD JUT ANT GENERAL IN REGARD TO PUBLIC BUILD
INGS. 

The act providing for a state board of public buildings is still in force and 
effect and is not obsolete, due to its special nature. 

Membership on said board ceases at the same time that the terms of office cease 
in the bodies from which the members are appointed; and this though the members 
should be re-elected or reappointed to the bodies from which they were originally 
appointed. 

There is no conflict between the provisions of this act and the provisions of 
the act found on page 319 of the 105-106 Year Book, which has to do with the duties 
of the adjutant general. The duties of the board are special and limited. The duties 
of the adjutant general are general and continuous. 

CoLUMBUS, OHIO, January 13, 1917. 

RoN. GEORGE H. Wooo, Adjutant General, Columbus, Ohio. 
DEAR SIR :-In accordance with. your oral communication of recent date, I am 

rendering you an opinion in reference to an act passed by the eighty-first general 
assembly to provide for the appointment of a state board of public buildings. 

"1. Is said act still in full force and effect, or has it become obsolete, 
due to the fact that it is of a special nature?" 

It is my opinion that this act is still in full force and effect and that the mem
bers of said board have the authority to proceed further in carrying out the pro
visions of the same. There are many cases having a bearing upon this question 
which might be cited with profit. 

In Homer v. Commonwealth, 106 Pa. St. 221, the court held in the syllabus: 

"An act of assembly cannot be repealed by non-user. It can be repealed 
only by express provision of a subsequent law, or by a clause of such sub
sequent law so positively repugnant to its provisions that the two cannot 
stand together, or be consistently reconciled." 

In its opinion on page 226 the court holds: 

"It was long ago settled that an act of parliament cannot be repealed 
by non-user. That this is afSo the rule in this state accords with reason 

(5) 
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and the absence of authority to the contrary. The settled rule is, that a 
statute can be repealed only by express provision ·of a subsequent law or 
by necessary implication." 

In 1 Bland Ch. (Md.) 550, Snowden v. Snowden, the court lays down the law 
in the syllabus as follows: 

"The express provisions of a constitutional act of assembly cannot be
come obsolete and are of superior authority to any usage or adjudged case 
whatever." 

In the opinion at page 556 the court say: 

"No judge or court, either of first or last resort, can have any right 
to legislate; and there can be no difference between the power to declare 
an act of assembly obsolete, and the power to enact a new law. The power 
to repeal and to enact are of the same nature." 

I merely cite the following cases without quoting: 

72 Ia. 348. 
26 Wash. 405. 

Further in answer to above query, it is plainly evident, from the authority given 
to the board and the duties imposed upon them in said act, that their authority and 
duties are not at an end. In section 4 they are empowered : 

"to inspect and cause to be made or to procure surveys, measurements 
and drawings of the state house, judiciary building and state house grounds, 
for the purpose of determining whether alterations in or additions to the 
state house or the judiciary building, or in or to both of them, and im
provements and embellishments of the stafe house grounds can be made." 

In the same section they are to determine: 

"(b) Whether improvements or changes can be made in the state 
house and judiciary building to provide for a more economical and efficient 
conduct of the business of the state and to promote the health and welfare 
of the officers and employes therein. 

" (c) W"hether repairs are needed for the proper preservation of the 
state house and judiciary building. 

"(d) Whether the state house grounds can be improved and emb~l
lished in a manner to make them conform to and more nearly express the 
function and dignity of the state of Ohio." 

Under section 5 of said act the board is authorized and empowered, under 
subdivision 1 of said section, to proceed with additions to or alterations in or re
pair of the state house, judiciary building or other building or buildings which 
may be acquired for the use of the state_, and under subdivision 2 of said section 
to proceed with the improvement and embellishment of the state house grounds. 

In view of all the above, I am of the opinion that said law is still in full force 
and effect. 

"2. Does the term of office upon the board of public buildings of those 
members appointed from the general assembly and the Ohio board of ad-
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ministration cease when said members cease to be members of the general 
assembly and the Ohio board of administration, or is the membership upon 
said board of public buildings continuous and indefinite?" 

7 

Section 1 of said act provides that the board of public buildings shall be com
posed of seven members; that not more than four of them shall be of the same 
political faith; that the adjutant general is ex officio a member; that the governor 
in appointing the members of said board must appoint two members from each 
branch of the general assembly and two from the Ohio board of administration. 
From this it is evident that this board is to have a certain complexion; that there 
is a limitation upon the membership of the board; that it was the intention of the 
legislature that two members of the board should be members of the house of 
representatives, two should be members of the senate and two should be members 
of the Ohio board of administration. Or in other words, the board of public 
buildings must from time to time be composed of the adjutant general ex officio, 
two members from each branch of the general assembly and two members from the 
Ohio board of administration. 

Hence, it is my opinion, if a member of the board of public buildings cease 
to be a member of the general assembly or of the Ohio board of administration, 
due to the expiration of his term, removal or resignation, that he at the same time 
ceases to be a member of the board of public buildings, this for the reason that 
he no longer has the qualifications for membership on said board. It ·is my opinion 
that he ceases to be a member for all time. And the mere fact that he might be 
re-elected for another term in the general assembly or be reappointed on the 
board of administration, would not reinstate him upon the board of public build
ings. Vacancies on the board of public buildings would be filled in the same man
ner and with the same limitations as set out in item one of said act. 

"3. Do the provisions of the act creating a state board of public 
buildings and the duties imposed upon said board conflict with the pro
visions of the act relative to the duties of the adjutant general, which act 
is found on page 319 of the 105-106 Year Book?" 

It is my opinion that there is no conflict of duties to be performed by said 
board and the adjutant general. The only part of the duties of the adjutant gen
eral, as set forth in said act, that could in any way conflict with the duties of the 
board of public buildings, is found in section 146 G. C. as follows: 

"Sec. 146. * * He shall have the supervision and control of * * 
the grounds and appurtenances thereof and all work or materials required 
in or about them. * * *" 
These duties are general; they are continuous; they extend from year to year. 

The adjutant general takes the buildings and the grounds as they are or as they 
may be put by the law-making body or its agents, and exercises supervision over 
them. He has no authority to erect buildings or make general and costly repairs 
upon the same. While on the other hand the duties of the board are special, are 
limited. They take one general survey of the whole situation in order to enable 
them to ascertain what ought to be done, if anything. When this is ascertained by 
the board, they do the work necessary to be done to the buildings or to the grounds. 
Then the general oversight of the property and the grounds as they leave them 
passes to the adjutant general. 

From this it is my opinion that there is no conflict between the two provisions. 
Respectfully, 

JosEPH McGHEE, 
A ttomey-General. 
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2. 

APPROVAL, LEASE FOR CERTAIN CANAL LANDS, CITY OF MASSIL
LON, OHIO, TO JACOB WISE. 

CoLUMBUS, OHio, January 18, 1917. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your communication of January 2, 1917, 

transmitting to me for examination a lease of certain canal lands in the city of 
Massillon, Ohio, to Jacob J. Wise, said lands being valued at two hundred dollars. 

I find that this lease has been executed according to the provisions of the 
statutes governing the leasing of canal lands, and am, therefore, returning the same 
with my approval endorsed thereon. 

3. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VIL· 
LAGE OF SOUTH NEWBURGH, CUYAHOGA COUNTY, OHIO. 

CoLUMBUS, OHIO, January 18, .1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the village of South Newburgh, Cuyahoga county, 
Ohio, in anticipation of the collection of special assessments for sewer con
struction purposes, in the sum of $29,875.00, being one bond of $875.00 and 
twenty-nine bonds of one thousand dollars each." 

I have examined the transcript of council and other officers of the village of 
·South Newburgh relative to the above bond issue, also the bond and coupon form 
attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the village of South Newburgh. 

· Respectfully, 
JosEPH McGHEE, 

Attorney-General. 
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4. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VIL
LAGE OF SOUTH NEWBURGH, CUYAHOGA COUNTY, OHIO. 

CoLUMBUS, OHIO, January 18, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Bonds of the village of South Newburgh, Cuyahoga county, 
Ohio, in anticipation of the collection of special assessments for the con
struction of a sewer in Turney road, in the amount of $19,208.96, being 
one bond of $208.96 and nineteen bonds of one thousand dollars each." 

I have examined the transcript of the proceedings of council and the other 
officers of the village of South Newburgh relative to the above bond issue, also 
the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the village of South Newburgh. 

Respectfully, 
· JosEPH McGHEE, 

Attorney-General. 

5. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, 
MAPLE HEIGHTS VILLAGE SCHOOL DISTRICT, CUYAHOGA,. 
COUNTY, OHIO. 

COLUMBUS, OHIO, January 18, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Bonds of Maple Heights village school district, Cuyahoga 
county, Ohio, in the sum of $25,000.00, being fifty bonds of $500.00 each." 

I have examined the transcript of the proceedings of the board of education 
and other officers of Maple Heights village school district relative to the above 
bonds, also the bond and coupon form attached, and I find the same regular and 
in conformity with the provisions of the General Code. · 

I am of the opinion that said bonds when drawn and properly executed will, 
upon delivery, constitute valid and binding obligations of the said school district. 

Respectfully, 
JosEPH McGHEE, 

Attorney-Gmeral. 
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6. 

MUNICIPAL CORPORATION-INTERPRETATIO::\ OF SECTION 12912 G. C. 
IN REGARD TO ONE YEAR CLAUSE THEREOF-STREET INSPEC
TOR--OFFICER OF MUNICIPAL CORPORATIO:\T MAY ACT AS SAME 
WITHIN ONE YEAR AFTER TERM EXPIRES-WHEN FORMER 
DIRECTOR OF PUBLIC SERVICE l\IAY ACT AS STREET INSPECTOR. 

The one year provision of Section 12912 G. C. serves merely as a prohibition. 
against an officer described therein acting as commissioner, architect, superintend'
ent or engineer in work undertaken or prosecuted b::,' such corporation or township. 
within one year after his tenn had expired. 

A position of street inspector is not one of the prohibz'ted poS1"tiOilS 1mder saidl 
one year provision of said section. 

A former director of public se1:vice may act as street inspector u:ithin one year 
after his term of office expires, no maOer whether his compensation is paid by the 
city or the contractor, or paid by the city and afterwards deducted from the estimate 
allowed the contractor on his contract. 

CoLUMBUS, 0Hro, January 20, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 9, 1917, you submitted to me for my 
opinion the following request: 

"In Yiew of the provisions of section 12912, General Code: 

" ( 1) May a former director of public service of a municipality, within 
one year after the term for which he was appointed. legally act as inspector 
on street improvement work if his compensation is paid by the city and 
borne by the city? 

"(2) May a former director of public service of a municipality, within 
one year after the term for which he was appointed, legally act as inspector 
on street improvement work if his compensation is paid by the contractor 
and borne by the contractor? 

"(3) May a former director of public service of a municipality, within 
one year after the term for which he was appointed, legally act as 
inspector on street improvement work if his compensation is paid by the 
city and later deducted in payments for work made by tlie city to the 
contractor, and therefore borne by the contractor?" 

Section 12912 G. C. reads as follows: 

"Section 12912. Whoever, being an officer of a municipal corpora
tion or member of the council thereof or the trustee of a township, is inter
ested in the profits of a contract, job, work or services for such corporation 
or township, or acts as commissioner, architect, superintendent or engineer, 
in work. undertaken or prosecuted by such corporation or township during 
the term for which he was elected or appointed, or for one year thereafter, 
or becomes the employe of the contractor of such contract, job, work, or 
services while in office, shall be fined not less than fifty dollars nor more 
than one thbusand dollars. or imprisoned not less than thirty days nor more 
than six months, or both, and forfeit his office." 
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In order to determine the proper answers to your questions it will be necessary 
first to ascertain what meaning the expression, "during the term for which he 
was elected or appointed, or for one year thereafter," has with respect to the 
rest of said section. 

This department has considered the bearing of this portion of said section 
heretofore and its interpretation of same is set forth in an opinion rendered by 
Hon. U. G. Denman, Attorney-General, under date of January 21, 1910, to Hon. 
L. C. Barker, city solicitor, Galion, Ohio, found in the report of the Attorney
General for the years 1910-1911, at page 1033, and cited with approval by Hon. 
Timothy S. Hogan, Attorney-General, in an opinion rendered on March 7, 1914, to 
Hon. William B. James, city solicitor, Bowling Green, Ohio, found in the report 
of the Attorney-General for that year at page 386, which is as follows: 

"It will be noted with respect to the original act that the subject 'no 
member of the council or any officer of the corporation' is repeated; in 
fact the entire structure of the original section indicates clearly that the 
portion thereof which follows the parenthesis is absolutely separate and 
distinct from that which precedes and that it would have been proper 
grammatically to have placed a period at the division point. This con
clusion eliminates one of the possible meanings suggested and indicates 
clearly that the phrase 'during the term for which he was elected or 
appointed, or for one year thereafter' does not modify the verb 
'is interested.' " 

Hon. Timothy S. Hogan, Attorney-General of Ohio, considered same further 
in an opinion rendered May 27, 1912, to Hon. James L. Leonard, city solicitor, 
Mt. Vernon, Ohio, found in the report of the Attorney-General for that year, at. 
pages 1744-1745, as follows: 

"The purpose of this section is to prevent an officer of a municinality 
from having any interest in the profits of any contract or work done for 
the city. It specifically prohibits such officer from acting as commissioner, 
architect, superintendent or engineer, in work undertaken by the munici
pality during the term for which he was elected or appointed and for one 
year thereafter. The statute seeks to prevent any officer from securing 
any interest in any contract with the municipality, so that he might not be 
tempted to use his official position to further the interests of a contractor 
or of himself. 

"It is not the purpose of the statute to prevent an officer from holding 
another office in the village or city, at the expiration of the term of his 
first office, even though the second office has duties which pertain to work 
undertaken by the municipality. Likewise this section does not prevent 
an officer resigning a position in the city government and accepting ap
pointment to another office in the service of the city.'' 

It has always been considered by this department that the one year pro
vision served merely as a prohibition against such officer acting as commissioner, 
architect, superintendent or engineer in work undertaken or prosecuted by such 
corporation within one year after his term had expired. 

Inasmuch as one holding a position of street inspector cannot be considered 
a commissioner, architect, superintendent or engineer, and being of the same 
opinion on the one year provision of said section, as this department has held 
heretofore, I can see no objection to a former service director acting as a street 
inspector within the one year period, no matter whether his compensation is paid 
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by the city or contractor, or paid by the city and afterwards deducted from the 
estimate allowed the contractor on his contract. 

7. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

SCHOOLS-INTERPRETATION OF SECTION 7735 G. C. IN REGARD TO 
NOTICE REQUIRED THEREIN-TUITION FOR NON-RESIDENT 
PUPILS. 

Tuit:ion for non-resident pupils, provided for by section 7735 G. C. is not a1~ 
obligation against the school district of the 1·esidence of such pupils until aftef'l 
notice of such attendance is filed with the board of education of such district . 

. Notice must be given to the board of education of a school d'istrict in which] 
pupils reside before tuition for such pupils attendi11g school in another district, as 
provided by section 7735 G. C. becomes an obligation against the district of the 
residence of such pupils. 

CoLUMBUS, OHIO, January 22, 1917. 

HaN. BENTON G. HAY, Prosecuting Attorney, Wooster, Ohio. 
DEAR SrR :-I acknowledge the receipt of your letter of January 6, 1917, wherein 

you request my opinion upon the following state of facts: 

"Suppose pupils in Plain township attend school in Chester township, 
the school in Plain township being more than a mile and a half from their . 
residence, but the school in Chester township less than a mile and a half 
from their residence. 

"There was no agreement between the boards and the Chester town
ship board did not notify the Plain township board of such attendance 
by said pupils until about a year after such pupils commenced to go to 
school in Chester township. Can the Chester township board collect 
tuition for such past year, the demand having been made at the end thereof 
and not at the beginning?" 

General Code section 7735 provides as follows: 

"When pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may 
attend a nearer school in the same district, or if there be none nearer 
therein, then the nearest school in another school district, in all grades 
below the high school. In such cases the board of education of the 
district in which they reside must pay the tuition of such pupils without 
an agreement to that effect. But a board of education shall not collect 
tuition for such attendance until after notice thereof has been given to 
the board of education of the district where the pupils reside. Nothing 
herein shall require the consent of the board of education of the district 
where the pupils reside, to such attendance." 

You -will note that under the provisions of the above section no agreement of 
the several boards is necessary to be made, but the board of education of the 
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district where such pupils are in attendance shall not collect tuition for such 
attendance until after notice thereof has been given to the board of edur.ation 
where the pupils reside. 

The first question to be determined, then, is the effect of the requirement of 
notice. Notice in its legal sense, is the information given of some act done, or the in
terpellation by which some act is required to be done. Whenever the giving of notice 
is a condition precedent to the right to recover, no liability attaches until such 
notice is given. It is held in Moore vs. Given, 39 0. S. 661, that where a statute 
requires notice to be given, actual notice alone will satisfy such requirement. So 
that until the Plain township board of education gave actual notice to the 
Chester township board of education of such attendance by said pupils, no liability 
existed against said Chester township board. 

Our position, however, is fortified also by an opinion of former Attorney
General Timothy S. Hogan, rendered April 22, 1912, to Hon. R. H. Sutphen, prose
cuting attorney of Defiance county, and found in the reports of the Attorney
General for the year 1912, at page 1273, wherein the following language is used: 

"While it is true that the statute says 'shall not collect tuition for such 
attendance,' yet from a reading of the entire section and the fact that it 
does not require any agreement or consent from the board of education 
of the district in which the pupil resides, I am of the opinion that the 
liability to pay for such attendance will not attach until the notice pro
vided for in the section (7735) has been given, I do not believe that the 
section means that the notice merely establishes a right to collect for tui
tion of pupils who have attended prior to the giving of such notice as it 
would seem to me that the object of the notice, since no contract is 
necessary, is to fix the time when the obligation for the tuition com
mences." 

I agree with the above holding and adopt the same as a part of my opinion, 
in answer to your question. 

To answer your question specifically, then, I am of the opinion that the 
Chester township board cannot collect the tuition from such Plain township board 
for such past year because of the want of notice. 

8. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

OFFICER OHIO NATIONAL GUARD-ON RETIRED LIST-ELIGIBLE TO 
MEMBERSHIP ON STATE ARMORY BOARD. 

An officer of the Ohio National Guard 01~ the retired list is eligible to mem
bership on State annory board. 

CoLUMBUS, OHIO, January 22, 1917. 

HoN. GEORGE H. Wooo, Adjutant General, Columbus, Ohio. 
DEAR SrR :-I am in receipt of your letter of January 15th, wherein you 

inquire as follows: 

"Section 5254, Revised Statutes, provides that the 'armory board shall 
consist of four officers of the Ohio National Guard' and, at present, I 
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desire a ruling from your department as to whether a retired officer of 
the national guard is eligible as a member of the armory board. 

"Section 5201 makes a provision for the retirement of an officer and 
provides, further, that 'the commander-in-chief may detail officers so re
tired on various duties.' 

"As Colonel Bryant, one member of the armory board, is· now on the 
retired list, and Lieutenant-Colonel Rieger, another member of the armory 
board, has made application to be placed on the retired list, the above 
question becomes a serious one, as an answer in the negative would make 
it necessary for the governor to appoint two members to fill the vacancies." 

Section 5254 of the General Code provides : 

"The State armory board shall consist of four officers of the Ohio na-. 
tiona! guard to be appointed by the governor, by and with the consent of 
the senate, each of whom shall serve four years. * * *" 

There is nothing in the above provision which states that the officers so 
appointed shall be from the active list. The only requirement in the statute is 
that they shall be officers of the Ohio national guard. 

Section 5201 of the GeneraJ Code, to which you call my attention, provides 
as follows: 

"Any commissioned officer who has served as a member of the na
tional guard for a period of ten years, five of which have been as a com
missioned officer, at his own request may be placed upon the retired list, 
which shall be kept in the office of the adjutant general. * * -* The 
commander-in-chief may detail officers so retired upon duty other than 
in the command of troops, and when so detailed, they shall receive like 
pay and allowance as officers on the active list detailed or employed under 
like conditions." 

It appears from the above section that an officer on the retired list is still an 
officer of the Ohio national guard and as such, subject to detail. 

In view of the fact that section 5254 G. C. does not provide that the members 
of the State armory board shall be chosen from the officers of the Ohio national 
guard on active duty, I am of the opinion that an officer of the Ohio national guard 
on the retired list is eligible as a member of the State· armory board. 

9. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VII.,. 
LAGE OF BEDFORD, SCHOOL DISTRICT, CUYAHOGA COUNTY, 
OHIO. 

CoLUMBUS, OHIO, January 23, 1917. 

Industrial Commission of Ohio, Columb11s, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the village of Bedford school district, Cuyahgoa 
county, Ohio, in the amount of $50,000.00 for the purpose of erecting .a 
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new school building in said school district, being twenty bonds of $500.00 
each and forty bonds of $1,000.00 each." 

15 

i have examined the transcript of the proceedings of the board of education 
and other officers of the said village school district relative to the above. described 
bonds, also the bond a·nd coupon form attached, and I find the same regular and in 
conformity with the provisions of the General Code. 

I am of the opinion that said bonds when properly drawn and executed by the 
proper officers will, upon delivery, constitute valid and binding obligations of the 
Bedford village school district. 

10. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSClUPT OF PROCEEDINGS FOR BOND ISSUE-VIL
LAGE OF BREWSTER, STARK COUNTY, OHIO. 

CoLUMBUS, OHio, January 23, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the village of Brewster, Stark county, Ohio, in the 
amount of $3,000.00 to complete the sanitary sewer system of said vil
lage, being three bonds of $1,000.00 each." 

I have examined the transcript of proceedings of the council and other officers 
of the village of Brewster relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions 
of the General Code. 

I am of opinion that said bonds when properly drawn and executed by the 
proper officers will, upon delivery, constitute valid and binding obligations of said 
village. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 
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11. 

TOWNSHIP TRUSTEES-TOWNSHIP TREASURER PERSONALLY RE
SPONSIBLE FOR POSTAGE USED IN COMMUNICATING WITH 
TOWNSHIP BANK DEPOSITORY. 

Township trustees cannot legally reimburse a township treasurer for money ex
pended by him for postage used in commtmicating with the township bank depository 
in the performance of his duties as such public official. 

CoLUMBus, OHIO, January 24, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of January 8, 1917, you request my opinion on the 

following: 

"If a township treasurer does a portion of his transactions with the 
bank, or banks, which have the custody of the township funds, by mail, is 
there any authority of law under which the township trustees can reim
burse him for moneys expended for postage?" 

Section 3318 G. C. reads as follows: 

"Sec. 3318. The treasurer shall be allowed and may retain as his fees 
for receiving, safe keeping and paying out moneys belonging to the town
ship treasury, two per cent of all moneys paid out by him upon the order 
of the township trustees." 

The above section provides for the compensation of a township treasurer and 
specifies what services are to be rendered by him in return for said compensation. 

It is a well known principle of law, sustained by a long line of authorities, that 
a public official is not entitled to compensation for services rendered, unless such 
compensation is fixed by statute, and then only for the particular duties specified. 
This principle applies to a township treasurer, as held in Debolt v. Trustees, 7 
o. s. 237. 

Said section 3318 contains the only provisions in the Code relating to com
pensation of a township treasurer for performing his general duties as such official. 
Under the provisions of this section said treasurer receives compensation for the 
receiving, safe keeping and paying out of township funds. 

It is my opinion that any dealings that the treasurer might have with the town
ship bank depository would be a part of the duties of receiving, safe keeping and 
paying out township funds, for which he is entitled to a two per cent fee. If the 
township treasurer found it necessary to use the mails in communicating with the 
bank depository, he should pay for the postage required, out of the two per cent 
allowed him by law. 

Hence, for the reasons given above, I am of the opinion that the township 
trustees cannot legally reimburse a township treasurer for money expended by him 
for postage used in communicating with the township bank depository in the per
formance of his duties as such public official. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 
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12. 

APPROVAL, RESOLUTION FOR IMPROVEMENT OF STEUBENVILLE
CAMBRIDGE ROAD IN JEFFERSON COUNTY. 

CoLUMBUS, OHIO, January 27, 1917. 

HoN. CLINTON CoWEN, State Highway Commissio11er, Columbus, Ohio. 
DEAR SIR :-I have your communication of January 23, 1917, transmitting to me. 

f1:1r examination, final resolution, in duplicate, relating to the following road im
provement: 

Jefferson county, Steubenville-Cambridge road, section "K," I. C. H. 
No. 26, Petition No. 2538. 

I find this resolution to be in regular form and am, therefore, returning the 
same with my approval endorsed thereon. 

13. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS 
IN JEFFERSON, SCIOTO AND CUYAHOGA COUNTIES. 

CoLUMBUS, OHio, January 27, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I acknowledge the receipt of your communications of January 19 

and 20, 1917, transmitting to me for examination final resolutions relating to the 
improvement of the following roads: 

Jefferson county, Petition No. 1231, I. C. H. No. 7, Sec. "!." 
Scioto county, Petition No. 2906, I. C. H. No. 406, Sec. "M." 
Cuyahoga county, Petition No. 2245, I. C. H. No. 3, Sec. "A." 

I find these resolutions to be in regular form and am, therefore, returning the 
same with my approval endorsed thereon. 

14. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL, LEASES FOR CERTAIN CANAL LANDS, CITY OF LOGAN, 
OHIO, AND VILLAGE OF NEWCOMERSTOWN, OHIO. 

CoLUMBUS, OHio, January 27, 1917. 

RoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-! have your communication of January 22, 1917, transmitting to 

me for my approval the following leases of canal lands: 
Lease to W. E. Shaw and A. R. Kelch, of Logan, Ohio, of certain canal lands 
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in the city of Logan, Hocking county, 0., for residence and agricultural purposes; 
valuation $400.00; annual rental $24.00. 

Lease to F. \V. \Vise, of Newcomerstown, Ohio, of certain canal lands in the 
village of Newcomerstown, Tuscarawas county, Ohio, for garage purpose; valua
tion $400.00; annual rental $24.00. 

I find that these leases have been executed in regular form and am, therefore, 
returning the same with my approval endorsed thereon. 

15. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL, LEASE FOR CERTAIN CANAL LANDS, CITY OF TOLEDO, 
OHIO, TO CITY OF TOLEDO. 

CoLUMBUS, OHio, January 31, 1917. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Colu11~bus, Ohio. 

DEAR Sm :-I have your communication of January 29, 1917, transmitting to 
me for my examination the following lease of canal lands: 

Lease to the city of Toledo, Ohio, of a portion of what is known as Swan 
Creek canal in Toledo, Ohio; valuation .$200.00; annual rental $12.00. 

I find that this lease has been executed in regular form and am therefore 
returning the same with my approval endorsed thereon. 

16. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COMMON PLEAS JUDGES-NOT ENTITLED TO ADDITIONAL COM
PENSATION FOR SERVICES RENDERED UNDER ASSiGNMENT OF 
CHIEF JUSTICE BY VIRTUE OF SECTION 1469 G. C.-IF ELECTED 
PRIOR TO AMENDMENT OF SECTION 2253 G. C. 

Common pleas judges elected prior to amendment of section 2253 G. C., 104 
0. L. 251, are not entitled to additional compensation of $10.00 for each day 01~ 
which they render services under assignment of the chief justice of the supreme 
court acting by virtue of section 1469 G. C. 

Opinion to that effect by Attorney-General Turner, retzdered March 1, 1915, 
COIICIIrred in. 

CoLUMBUS, OHIO, January 31, 1917. 

HoN. ]AMES W. TARBELL, Judge of Common Pleas Court, Georgetown, Ohio. 

DEAR Sm :-I have carefully considered the question submitted by you in your 
letter of January 17, which is whether or not common pleas judges, elected prior 
to the amendment and taking effect of section 2253 G. C. (104 0. L. · 251), are 
entitled to the additional compensation of ten dollars for each day on which they 
render services under the assignment of the chief justice of the supreme court, 
acting by virtue of section 1469 G. C. 
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In an accompanying letter you call my attention to inconsistent opinions of 
former attorneys general on this subject, one rendered by Ron. Timothy S. Hogan 
in August, 1914 (Vol. I, Annual Report for that year, 1057), and the other by 

. Ron. Edward C. Turner (Opinions of the Attorney-General for the year 1915, 
Vol. I, 206). 

My conclusion agrees with that of Mr. Turner, who holds that the common 
pleas judges in the above described situation are not entitled to the special com
pensation referred to, for the reason that to allow them such compensation would 
be violative of article IV, section 14 of the Constitution of this state. 

I do not feel that I can add anything to Mr. Turner's statement of the 
reasons by which he supports this view, and inasmuch as you have made reference 
to the opinion, I take it that you are familiar with it. 

17. 

Respectfully, 
JosEPH McGHEE, 

"A.Itom,.CenmJI. 

AUTOMOBILE DEPARTMENT-CASHIER IN UNCLASSIFIED SERVICE 
-NOT PRACTICABLE TO DETERMINE FITNESS OF SAID OFFICIAL 
BY COM1PETITIVE EXAMINATION. 

It is not practicable to determine the merit or fitness of applicants for the 
position of cashier in the automobile department by co1npetitive examination, aml 
such position is, therefore, in the unclassified service. 

COLUMBUS, OHIO, January 31, 1917. 

RoN. W. D. FuLTON, Secretary of State, Columbus, Ohio. 
DEAR SIR :-=-On January 11, 1917, you addressed an inquiry to this department 

in reference to your authority to appoint a cashier in the automobile department, 
and as to whether such position is included in the classifieq civil service. 

Your request is by letter as follows : 

"I desire an opinion from you relative to my power to appoint a person 
to the vacancy in the position of cashier in the automobile department. 

"Am advised that the civil service commission has a list of names from 
which they can certify a list to me from which to select. Am I bound to 
appoint from this list so furnished, or can I ignore it and appoint whom
soever I choose? In the event that the appointment must finally be made 
from the list furnished by the commission have I the power to make a 
temporary appointment of a person of my own selection, and for what 
period of time? 

"I am especially interested in this position and desire to obtain a man 
for the place, if possible, who possesses the highest standard of qualifica
tions, honesty and integrity, as all the funds and receipts of that depart
ment pass through the hands of the person holding the place. 

"Kindly advise me upon these points at your earliest convenience, and 
oblige." 

It transpires upon examination that this is not a question of detail as to a 
ramification of the power possessed by the civil service commission, but it goes 
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to the very marrow in the spine of the civil service act itself-its scope and mean
ing with reference to the organic law upon which it is founded. 

The constitutional provision is as follows: 

"Appointments and promotions in the civil service of the state, the 
several counties and cities, shall be made according to merit and fitness, 
to be ascertained, as far as practicable, by competitive examinations. 
Laws shall be passed providing for the enforcement of this provision." 

Article XV Section 10. 

The legislature then must have passed this law in question for the enforcement 
<>f this provision. The law is found in Vol. 106 p. 400, G. C. 486 to 486-31. The 
portion of this law applicable to the question in hand is that part defining the 
classified and unclassified service beginning at Sec. 486-8. Under subdivision (a) 
of this section, in subsections numbered from 1 to 12, is what purports to be a 
complete schedule of all positions in the unclassified service, but which, as shall 
presently be submitted, has one important limitation-the constitutional one. 

If this particular position be unclassified under the letter of the act, it is by 
virtue of sub-section 9, 

"the deputies of elective or principal executive officers authorized by 
law to act for and in place of their principals and holding a fiduciary 
relation to such principals." 

There might be doubt as to whether this cashier is a deputy but that doubt 
should probably be resolved in the affirmative under the description of his duties 
contained in your inquiry and with reference to this provision containing a 
qualification of the meaning of deputy and with reference to the change made in 
that qualification from the law in force immediately before this, and the word 
"generally," qualifying "to act," having been dropped out of the old law. This 
functionary though not called a deputy substantially is one in a particular depart
ment of the duty of th~ secretary of state. There is no doubt as to his holding 
a fiduciary relation, superlatively so, almost exclusively so. There is no doubt of 
his being authorized to act in the place of his principal. There is a doubt, 
however, as to whether he is "authorized by law" to so act, there being no statute 
making any specific provision in that respect, so that it may at least be considered 
doubtful as to whether he comes under the description of unclassified, as the 
same is expressly set forth in the law. He does, however, come within that 
designation by the necessary test of the law by its constitutional foundation. 

The addition to the unclassified service alluded to above consists of all those 
officials whose merit and fitness it is not practicable to ascertain by competitive 
examination. This class of officials is recognized in the act itself expressly. 

Passing to subdivision (b) of the section in question-there is a preliminary 
statement that all other persons in the public employment not specifically men
tioned in subdivision (a) are in the classified service, which is there subdivided 
into the competitive and the unskilled labor classes. 

The recognition of the constitutional qualification above referred to, and 
creating additional unclassified service appears in subsection 1 of this subdivision 
in the following language: 

"(1) The competitive class shall include all positions and employ
ments * * * for which it is practicable to determine the merit and 
fitness of applicants by competitive examinations." 
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Xow this is the exact language of the constitutional qualification, except that 
in one case we have "for which," and in the other "as far as," a mere verbal 
difference. The conclusion is irresistible that this language was employed to 
effectuate this constitutional qualification. It can do so in no other way than 
by including as unclassified all those positions for which it is impracticable to 
determine the merit and fitness of applicants by competitive examinations. To so 
hold is to hold the statute in accordance with the constitution, a construction 
which is always adopted where possible, even though it be a forced one. To 
hold otherwise would be to suppose that the law attempts to exceed its constitu
tional bounds, in which case it would be of no effect and void to the exact extent 
that it did so. The express list, then, of positions in the unclassified service is 
only a complete list of those which can be included within the operation of the 
law at all, viz: those whose merit, etc., it is practicable to determine in this 
manner. It then only remains to consider whether it is practicable to ascertain the 
merit and fitness of the cashier by an examination, or to determine between two 
applicants for such position by a competitive examination. 

In no place does the letter of the statute commit the determination of this 
question to any authority. The spirit of the act, however, would seem to place the 
responsibility of such decision upon the civil service commission, subject to control 
by the courts, and there, generally speaking, it is the disposition of this department 
to leave it. In any case where there could be any doubt upon the subject it should 
first be left to the decision of the commission. There are, however, some posi
tions that in the common knowledge of everyone are not practicably subject to 
the test of such examinations, in which case, if there can be no doubt what the 
commission would find, or what the courts would determine upon the subject, 
such conclusion may be acted upon as a matter of law, in the first instance, by 
the appointing authority or its advisers without the unnecessary circumlocution 
and circumvention of going through the proceedings and records of the com
miSSIOn. This office is such position, and it may safely be said, as a matter of 
law, that the fitness and merit of a cashier cannot be determined by an examination 
for the obvious reason that more than ninety-nine per cent of such fitness is a 
question of integrity, which is inscrutable, past finding out, by any such test, and 
which no man can· determine except as a result of intimate acquaintance or careful 
observation thereof on his part, or of someone in whom he confides. \Vhat would 
be said of a board of bank directors who would select a cashier for the bank by 
a competitive examination? Yet the nature of that duty would render it much 
more appropriate than this cashier, for that cashier has other very prominent 
duties and requirements aside from the handling of money. 

Suppose a warden of the penitentiary wanted a cashier. He would not have 
to go outside his own walls to find a goodly number from which to make a 
selection, most of whom could stand the test of a very severe examination, and yet 
their very reason for being his involuntary guests is that they are unfit to be 
cashiers. 

It is a matter of common knowledge that this cashier will handle over a 
million dollars a year. His clerical duties are purely negligible compared to this 
main consideration. He is not like a bank cashier, required to increase the busi
ness. He has no competition. All the vast multitude of people who do this 
particular business can go to nobody but him. It is correct to state, as a matter 
of law, that it is not practicable to ascertain his merit or fitness by an examination 
whereby his intellectual acumen or scientific or literary attainments may be com
pared with those of other persons seeking the same position. He is once for all 
in the unclassified service. 

In so holding there is no underestimate of the exalted object of the civil 
service law, or disregard of the disinterested purpose of those entrusted by the 
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state with the duty of enforcing it, nor intention of establishing a precedent of 
deciding as a matter of law anything which should be left to the civil service 
commission to draw as inference from facts. This action is taken with reference 
to this case alone, because, as shown above, it is so peculiarly and exclusively an 
unfit case for the test of an examination, that there could be no doubt but what 
the commission would so hold or that the courts would so hold in the event of its 
reaching them. 

This, of course, is taking the duties of the position as set forth in the 
inquiry. Not being specified by law they will be prescribed by the head of the 
department. 

In this holding we are not without precedent in this office. Each of the last 
two incumbents have expressed an equivalent opinion. On May 28, 1914, in an 
opinion to the State civil service commission, in reference to the inclusion or 
exclusion of certain officers in the classified service, Attorney-General Hogan says : 

"As to some positions it can be determined as a matter of law that 
it is impracticable to hold examinations therefor." 

Vol. I Attorney-General's Report, p. 715: 

On January 16, 1915, Attorney-General Turner, in an opm10n rendered to the 
State civil service commission, gives a practical application of this general state
ment as follows: 

"I have no hesitancy in saying, as a matter of law, that the secretary to 
the governor * * * are not within the classified service, for the reason 
that it is impracticable to determine their merit and fitness by competitive 
examination." 

Vol. I Opinions Attorney-General, p. 3. 

It is true in. the latter opinion the attorney-general held that the matter was 
for the determination of the commission, but inasmuch as he expressly declares 
what that determination must be as a matter of law, I see no reason why the 
appointing power may not cut cross-lots and assume the decision without going 
to the Commission for the main purpose of a determination of that which is already 
pre-determined. 

This opinion, of course, is based entireiy upon the state of facts as set forth 
in the inquiry set out herein. 

18. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-LEASE OF CERTAIN LANDS FOR OIL AND GAS IN ROSS 
AND MORGAN COUNTIES. 

CoLUMBUS, 0Hro, February 2, 1917. 

HoN. A. V. DoNAHEY, Auditor of State Columbus, Ohio. 
DEAR SIR:-Your communication of January 26, 1917, transmitting to me four 

leases in triplicate in which certain lands are leased by the state for oil and gas, 
was received, which leases are as follows : 
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1. To W. V. \Valton, lands in Ross county. 
2. To ]. D. Varney and D. G. Coyner, lands in Ross county. 
3. To George R. Barrett, lands in ~iorgan county. 
'4. To George R. Barrett, lands in Ross county, the latter lease 

embodying two different tracts of land. 

I have carefully examined those leases and find them legal in form and that they 
protect the interests of the state of Ohio in the premises so leased. 

I therefore am returning the same properly endorsed. 
Your communication states that there are five leases. I am assuming that the 

lease to George R. Barrett of two tracts in one lease accounts for this, as there 
were only four separate leases enclosed in your communication to me. 

19. 

Very truly yours, 
JosEPH l\IcGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOXD ISSUE MAG
NETIC SPRINGS VILLAGE SCHOOL DISTRICT-UNION COUNTY, 
OHIO. 

CoLt;:MBl:"S, OHIO, February 2, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Magnetic Springs village school district, Union county, 
Ohio, in the sum of $6,000.00, issued to extend the time of payment of 
certain valid indebtedness of said district, being twelve bonds of five 
hundred clollars each." 

I have examined the transcript of proceedings of the board of education and 
other officers of the said district relative to the above bond issue; also the bond 
and coupon form which was submitted to me some time ago, and returned to the 
clerk of the district; and I find the same regular and in conformity with the 
provisions of. the General Code. 

I am of opinion that said bonds drawn in accordance with the form heretofore 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said district. 

Respectfully, 
JosEPH McGHEE, 

Attomey-General. 
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20. 

MUTUAL FIRE INSURANCE COMPANY-MAY INCORPORATE ONLY 
FOR PURPOSES DESIGNATED IN FIRST PARAGRAPH OF SEC
TION 9510 AND IN SECTION 9556 G. C.-DISAPPROVAL ARTICLES 
OF INCORPORATION OF "THE MUTUAL FIRE AND AUTOMOBILE 
INSURANCE COMPANY." 

A mutual fire insurance company under the provisions of the act of February 
6, 1914 (104 0. L. 202 et seq.-sections 9607-1 to 9607-29 G. C.) may incorporate 
only for the purposes designated in the first Paragraph of section 9510 and itD 
section 9556 of the General Code; and such company cannot itzcorporate for pur
poses designated in paragraph 2 of sectiot~ 9510 General Code. 

CoLUMBUS, Omo, February 3, 1917. 

HoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I am herewith returning to you without approval the articles of 

incorporation of "THE MUTUAL FIRE AND AUTOMOBILE INSURANCE 
COMPANY." The purpose clause of the articles of incorporation of this com
pany reads as follows: 

"Said corporation is formed for the purpose of insu.ring houses, build
ings, automobiles and automobile accessories and all other kinds of prop
erty in and out of the state against loss or damage by fire, lightning, and 
tornadoes; and to insure against loss or damage by theft of automobiles 
and accessories and damage thereto from said cause; and also to insure 
against loss or damage on account of public liability in the operation of 
automobiles and automobile accessories by collision, and damage tD auto
mobiles and accessories from any other cause whatsoever." 

No provision is made in these articles for the capital stock of the proposed 
company, but the same evidently contemplate the incorporation of the proposed 
company as an insurance company on the mutual plan. 

In the case of State v. Pioneer Live Stock Company, 38 0. S. 347, it was 
held that the purposes for which a domestic insurance company may be incor
porated are limited to those purposes which are specified in the statutory pro
visions as to insurance companies, and that the general corporation statutory 
provisions which, with certain exceptions, permit incorporation for any purpose 
for which individuals may lawfully associate themselves, are not applicable to 
such companies. 

Looking, therefore, to the statutory provisions applicable to insurance com
panies it will be noted that the only provisions authorizing the incorporation of 
insurance companies, other than life, on the mutual plan are those contained in the 
act of February 6, 1914 (104 0. L. 202). which have been carried into the General 
Code as sections 9607-1 to 9607-29, inclusive. 

Sections 2 and 26 of the said act (Sees. 9607-2 and 9607-26 General Code) 
provide as follows : 

"9607-2. A domestic mutual company may be organized with such 
powers to transact the business of _insurance as are, or may be, granted 
by law to stock fire insurance companies organized under the laws of this 
state." 
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"Sec. 9607-26. The laws of this state governing corporations and the 
laws relating to insurance, to the extent they are now or hereafter may be 
applicable to any such mutual companies and not in conflict with the pro
visions of this act (G. C. sections 9607-1 to 9607-29) are hereby made 
specifically applicable to such mutual companies." 
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An examination of section 9510 of the General Code which provides SJ,>ecifically 
as to the purpose for which insurance companies other than life may be incor
porated reveals that this section by separately enumerated paragraphs thereof 
divides all such insurance companies into four distinct classes with reference to 
the purposes for which they may be organized and may issue policies, as follows: 

1. Insurance companies covering losses against fire, lightning, tornadoes; 
and insurance companies covering losses upon goods in the process of trans
portation. 

2. Insurance companies covering losses against casulty other than fire. 
3. Live stock insurance companies, and 
4. Deposit insurance companies insuring the safekeeping of books, stocks, etc. 

Paragraph 1 of said section 9510 of the General Code provides that a company 
may be organized and admitted to 

"Insure houses, buildings, and all other kinds of property in and out of 
the state against loss or damage by fire, lightning and tornadoes, and make 
all kinds of insurance on goods, merchandise and other property in the 
course of transportation on land, water, or on a vessel, boat, or wherever 
it may be." 

Section 9556 of the General Code provides as follows: 

"All companies organized or admitted for the purpose of insuring 
against loss or damage by fire, may insure against loss or damage by water, 
caused by the breakage or leakage of sprinklers, pumps, tanks, water pipes 
and fixtures connected therewith, and by lightning, explosions from gas, 
dynamite, gunpowder, and other like explosions, and tornadoes; and may 
also insure against loss by the theft of automobiles and accessories, and 
against damage thereto from this cause." 

In view of the provisions of Section 2 of the act of February 6, 1914 (Sec. 
9607-2), granting to a mutual fire insurance company such as is here contemplated 
such powers to transact the business of insurance as are granted by law to stock 
fire insurance companies organized under the laws of this state it follows from 
the provisions of the first paragraph of Section 9510 of the General Code, and 
those of Section 9556 of the General Code, that the company here contemplated 
would have authority to incorporate for the purpose of insuring houses, buildings, 
automobiles and automobile accessories and all other kinds of property in and 
out of the state against loss or damage by fire, lightning and tornadoes, and also 
to insure against loss or damage by theft of automobiles and accessories and 
damage thereto from said cause. However, the articles of incorporation submitted 
indicate a further purpose on the part of the proposed company to 

"insure against loss or damage on account of public liability in the opera
tion of automobiles; and also to insure against loss or damage to auto
mobiles and automobile accessories by collision, and damage to automobiles 
and accessories from any other cause whatsoever." 
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Paragraph 2 of section 9510 of the General Code provides that a company may 
be organized to 

"make insurance against loss or damage resulting from accident to prop
erty, from cause other than fire or lightning." 

and to 

"make insurance to indemnify employers against loss or damage for per
sonal injury or death resulting from accidents to employes or persons 
other than employes and to indemnify persons and corporations other 
than employers against loss or damage for personal injury or death result
ing from accidents to other persons or corporations." 

These statutory provisions in the second paragraph of section 9510 of the 
General Code are broad enough in their terms to authorize insurance covering 
the purpose above quoted, stated in the latter part of the purpose clause of the 
articles of incorporation herein questioned. However, section 9511 of the General 
Code, which ~as formerly a part of the same section of the Revised Statutes 
(Sec. 3641) with section 9510 of the General Code, provides as follows: 

"J\'o company shall be organized to issue policies of insurance for 
more than one of the above four mentioned purposes, and no· company 
organized for either one of such purposes shall issue policies of insurance 
of any other." 

Inasmuch as under the provisions of section 2 of the act of February 6, 1914 
(Sees. 9607-2 G. C.), a mutual fire insurance company such as is contemplated by 
the articles of incorporation here in question can exercise no greater powers than 
any other fire insurance company organized for the purpose indicated in the first 
paragraph of section 9510 of the General Code, it follows by force of the provisions · 
of section 9511 of the General Code, above quoted, that this company cannot be 
incorporated for the purpose provided for in the second paragraph of section 9510 
of the General Code, and inasmuch as the purpose stated in the latter part of the 
purpose clause of these articles, above quoted, are sanctioned only by the provi
sions in the second paragraph of section 9510, which are rendered inapplicable by 
the provisions of said section 9511, I am unable to approve the articles of incor
poration here submitted. 

I also herewith enclose the check accompanying the said articles of incorpora
tion in the sum of $25.00 payable to your order. 

Respectfully, 
T~o~~~ 

JV;:).C..C.LI. 

Attorney-General. 
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21. 

PHILIPPINE GOVERNMENT BONDS-NOT BONDS OF THE UNITED 
STATES WITHIN MEANING OF SEC. 10933 G. C.-GUARDIAN NOT 
AUTHORIZED TO INVEST MONEY OF WARD IN SUCH BONDS. 

Philippine govemment four per cettt registered gold bonds are not "bonds of 
the United States" within the meaning of sectio1t 10933 of the General Code author
izing the guardian of a minor ward to i1west the 11101tey of the ward in such bonds. 

CoLUMBUS, OHIO, February 3, 1917. 

RoN. ·wiLLIAM H. LEUDERS, Probate Judge, Cincinnati, Ohio. 
DEAR SIR :-I have your letter of January 17, 1917, asking my opm10n as to 

whether or not Philippine government four per cent registered gold bonds are 

"bonds of the United States within the meaning of section 10933 author
izing the guardian for a minor ward to invest the money of his ward in 
such bonds?" 

"With respect to the question at hand, section 10933 of the General Code reads 
as follows: 

"* * * he may invest such money in bonds of the United States, 
or of a state on which default has never been made in the payment of in
terest, or bonds of a county or city in this state, issued in conformity to 
law; * * *" 

It is an elementary rule in the construction of statutes that terms therein con
tained should be taken in their ordinary and natural import unless the context in
dicates otherwise, and should be gi"ven such meaning as comports with common 
sense or the understanding of the community and which will effectuate the manifest 
purpose of the statute. (Allen v. Little, 5 Ohio, 65, 71; State v. Peck, 25 0. S., 
26, 28.) 

The manifest purpose of this statute, in so far as it designates the manner in 
which the guardian shall invest the money of his ward, is to provide for the se
curity of such fund, and giving effect to the rule above noted-that terms in a 
statute should be taken in their ordinary and natural import-it is my opinion that 
the words "bonds of the United States" mean bonds which are the direct and 
primary obligation of the United States government issued in pursuance of its 
constitutional power "to borrow money on the credit of the United States" and 
for the payment of which the full faith of the United States is solemnly pledged 
by the act of congress under date of April 18, 1869 (Revised Statutes Sec. 3693). 

I assume that the bonds of the Philippine government, which are the subject 
of your inquiry, are bonds issued by the Philippine government pursuant to an 
act of congress under date of February 6, 1905 (U. S. Stat. at Large, Public Laws, 
Vol. 33, page 689) ; which provides, in part, as follows : 

"For the purpose of providing funds to construct port and harbor 
works, bridges, roads, buildings for provincial and municipal schools, court 
houses, penal institutions, and other public improvements for the develop
ment of the Philippine islands by the general government thereof, the said 
government is authorized from time to time to incur indebtedness, borrow 
money, and to issue and sell therefor (at not less than par value in gold 
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coin of the United States) registered or coupon bonds of such denomina
tions and payable at such time or times, not later than forty years after 
the date of the approval of this act, as may be determined by said gov
ernment, with interest thereon not to exceed four and one-half per centum. 
Provided, that the entire indebtedness of said government created by the 
authority conferred by this section shall not exceed at any one time the 
sum of five million dollars: And provided further, That the law of said 
government creating the indebtedness and authorizing the issue of the bonds 
under this section shall be approved by the President of the United States. 

"All bonds issued by the government oJ: the Philippine islands, or by 
its authority, shall be exempt from taxation by the government of the 
United States, or by the government of the Philippine islands or of any 
political or municipal subdivision thereof, or by any state, or by any county, 
municipality, or other municipal subdivision of any state or territory of the 
United States, or by the District of Columbia." 

With respect to the question at hand it may possibly be of some significance to 
note that although with respect to the external and political affairs of the United 
States its insular possessions are in no way to be considered as foreign countries, 
yet with respect to the internal affairs of the nation, though our island possessions 
are territories appurtenant to the United States, they are not a part thereof. 

In Vol. 29 of the American and English Encyclopaedia of Law, at page 146, it 
is said: 

"It was held by the supreme court at a very early day that the term 
'United States,' even when employed in our internal affairs, designated 'our 
great republic, which is composed of states and territories.' But the supreme 
court has recently departed from this early doctrine, and held that, in our 
internal affairs, the term 'United States' must not be understood as including 
any territory which is merely appurtenant to the United States, but as em
bracing only those states whose people united to form the constitution, as 
also such other states as are or shall be admitted to the Union on an equality 
with them, and such territory as is incorporated into and forms a part of 
the United States." 

In the case of Downes v. Bidwell, 118 U. S. 244, it was held that the island of 
Porto Rico by treaty of cession with Spain became territory appurtenant to the 
United States, but not a part of the United States within the revenue clauses of 
the constitution, such as article I, section 8, requiring duties, imposts and excises 
to be uniform 

"throughout the United States." 

However, it seems manifest that whatever may be concluded with respect to 
the general question of the status of the Philippine islands in their relation to the 
United States, it is manifest that bonds issued by the Philippine government under 
authority of the act of congress above noted are direct and primary obligations of 
the Philippine government and in no proper sense bonds of the United States. 

To my mind, there is no more reason for considering these bonds as bonds 
of the United States by reason of said act of congress authorizing the Philippine 
government to issue them than there would be for holding that the bonds of a 
county to be state bonds in any sense by reason of the fact that the legislature of 
the state authorized the county to issue bonds for any purpose. To this point, 
the court in the case of First National Bank of Brunswick v. County of Yankton, 
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101 U. S. 129, in its opinion says: 

"All territory within the jurisdiction of the United States not included 
in any state must necessarily be governed by or under the authority of 
congress. The territories are but political subdivisions of the outlying do
minion of the United States. Their relation to the general government is 
much the same as that which counties bear to the respective states, and con
gress may legislate for them as a state does for its municipal organizations." 

2!) 

An extended search discloses a dearth of authorities not only on the precise
question, but on any question relating to the matter of United States bonds, but in 
keeping with the rule of construction before noted that unless the context of a 
statute indicates otherwise the terms therein employed are to receive their natural 
and ordinary meaning I note the case In Re Hamilton-Bazely v. Tlfe President 
and Governors of the Royal National Hospital, etc., a case decided by an English 
Court of Appeals in 1900, and reported in Vol. 6, Times Law Reports, at page 173, 
in which it was held that the words: 

" 'Government stocks or securities' as used in a bequest do not include 
Indian or colonial securities." 

Lord Justice Cotton, in his opinion in the case above cited, said that the question 
was whether the court could say that colonial securities or Indian railway stock 
guaranteed by the Indian government passed under the words "bonds or other se
curities." He said that he could not come to that conclusion; that it was conceded 
that "government stock or securities" according to the ordinary meaning of those 
words in legal documents, would not include colonial or Indian government securi
ties, and that he could not find anything in the will to induce the court to give to· 
those words a meaning other than their prima facia meaning. 

With reference to the precise question at hand it will be noted that the act of 
congress authorizing the Philippine government to issue the bonds in question itself 
indicates a legislative recognition that bonds issued by the Philippine government 
are not bonds of the United States in any complete or proper sense by specifically 
providing that such bonds shall be exempt from taxation by the government of the 
United States or by the government of the Philippine islands, or by any state or 
political subdivision thereof. For, if bonds of the Philippine government are to be· 
considered as bonds of the United States, it would follow that there was no neces
sity for the provision in the act of 1905 specifically exempting such bonds from 
taxation for the reason that by the provisions of section 3701 United States Revised 
Statutes enacted many years prior to 1905 all bonds and other obligations of the· 
United States are exempt from taxation by any authority. 

In this connection it will be conceded that a territory of the United States and 
the political subdivisions thereof are federal agencies in the performance of govern
mental functions, and on this consideration it has been held that the bonds issued 
by a municipality within such territory are exempt from state taxation. (Farmers. 
and Mechanics Savings Bank of Minneapolis v. State of Minnesota, 232 U. S. 516.) 
There is nothing in the opinion of the court in the case just cited, however, in
dicating that such bonds are in any sense obligations of the United States or to be· 
considered as United States bonds. 

On the foregoing considerations I am of the opinion that. the bonds of the 
Philippine government are not bonfis of the United States within the meaning of 
such term as used in section 10933 of the General Code. 

Respectfully, 
JosEPH McGHEE, 

A ttomey-General. 
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22. 

A JUSTICE OF THE PEACE-MAY SENTENCE WOMEN TO OHIO RE. 
FORMATORY FOR WOMEN-IN MISDEMEANOR CASES OF WHICH 
HE HAS FINAL JURISDICTION. 

This opinion holds that a justice of the peace in all misdemeanor cases in which 
he may rightfully exercise final jurisdiction, has attthority to sentence women so 
convicted to the Ohio reformatory for women. 

·CoLUMBUS, OHIO, February 3, 1917. 

HoN. D. H. PEOPLES, Prosecuting Attorney, Pomeroy, Ohio. 
DEAR SIR :-I have your letter of iJ anuary 16, 1917, as follows: 

"Mr. E. R. Titus, one of the justices of the peace in and for this county 
(Meigs), this day came to my office relative to the following: A notorious 
character has been arrested upon a warrant of assault and battery upon one 
of her brothers-in-law. She always enters a plea of guilty to all charges 
and never has money to pay her fine. She has been sent to the work house 
four times and confined in the county jail more than a dozen times within 
the past year, and is a great expense to this county. After a time the com
missioners release her. 

"Under section 2148, 5-6-7-8, has the justice jurisdiction to sentence this 
party to the Ohio reformatory for women upon a plea of guilty to a charge 
<>f assault and battery?" 

Section 2148-5 G. C. provides: 

"As soon as the governor shall be satisfied that suitable buildings have 
been erected, and are ready for use and for the reception of women con
victed of felony, he shall issue a proclamation to that effect, attested by the 
secretary of state, and the secretary of state shall furnish printed copies of 
such proclamation to the county clerk of courts and from the date of said 
proclamation all portions of this act except those relating to the committuent 
-of misdemeanants and delinquents shall be in full force and effect. When
ever additional buildings have been completed so as to care for misde
meanants and delinquents, a proclamation shall be issued and published in 
the same manner and copies furnished to county clerks of courts and to all 
judges and magistrates having authorities to sentence misdemeanants and 
<ieiinqut!ni~ and from and after the date of this proclamation _all portinns of 
this act relating to the commitment of persons to said reformatory shall be 
in full force and effect. 

"All female persons convicted of felony, except murder in the first de
·gree without the benefit of recommendation of mercy, shall be sentenced to 
the Ohio reformatory for women in the same manner as male persons are 
now sentenced to the Ohio state reformatory. And in so far as applicable, 
the laws relating to the management of the Ohio state reformatory and the 
control and management thereof, shall apply to the Ohio reformatory for 
women." 

Section 2148-6 G. C. provides : 

"Female persons over sixteen years of age found guilty of a misde
meanor by any court of this state shall be sentenced to the Ohio reforma-
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tory for women and be subject to the control of the Ohio board of admin
istration, but all such persons shall be eligible to parole under the pro
visions of this act." 

Section 2148-7 G. C. provides: 

"After the issuance of the first proclamation hereinbefore referred to, 
it shall be unlawful to sentence any female convicted of a felony to be con
fined in either the Ohio penitentiary or a jail, workhouse, house of correc
tion or other correctional or penal institution, and after the issuance of the 
second proclamation, it shall be unlawful to sentence any female convicted 
of a misdemeanor or delinquency to be confined in any such place, except in 
both cases the reformatory herein provided for, the girls' industrial school 
or other institution for juvenile delinquency, unless such person is over 
sixteen years of age and has been sentenced for less than thirty days, or is 
remanded to jail in default of payment of either fine or costs or both, 
which will cause imprisonment for less than thirty days, provided that this 
section shall not apply to imprisonment for contempt of court." 

Section 13510 G. C. provides: 

"\Vhen a person charged with a misdemeanor is brought before a mag
istrate on complaint of the party injured and pleads guilty thereto, such 
magistrate shall sentence him to such punishment as he may deem proper, 
according to law, and order the payment of costs. If the complaint is not 
made by the party injured, and the accused pleads guilty, the magistrate 
shall require the accused to enter into a recognizance to appear at the proper 
court as is provided when there is no plea of guilty." 

Section 13511 G. C. provides: 

"vVhen the accused is brought before the magistrate and there is no 
plea of guilty, he shall inquire into the complaint in the presence of such 
accused. If it appear that an offense has been committed and that there 
is probable cause to believe the accused guilty, he shall order him to enter 
into a recognizance, with good and sufficient surety, in such amount as he 
deems reasonable, for his appearance at the proper time and before the 
proper court; otherwise he shall discharge him from custody. If the of
fense charged is a misdemeanor and the accused; in a writing subscribed 
by him and filed before or during the examination, waive a jury and sub
mit to be tried by the magistrate, he may render final judgment." 
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I shall assume for the purpose of this opinion that the justice of the peace 
referred to had final jurisdiction under sections 13510 and 13511, above quoted. I 
take it that what you really want to know is whether or not a justice of the peace, 
in misdemeanor cases in which he may rightfully exercise final jurisdiction, may 
sentence to the Ohio reformatory for women instead of to the work house, county 
jail or other such institution. I am informed "by the Ohio board of administration 
that Governor Willis, on December 27, 1916, issued the second proclamation re
ferred to in section 2148-5, above quoted. 

That the legislature meant to include justices of the peace in the term "any 
court of this state," used in section 2148-6 G. C., is clear from the wording of 
section 2148-5 G. C. providing that copies of the governor's proclamation opening 
the institution shall be furnished by the secretary of state to "the county clerks of 
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.courts and to all judges and magistrates" having authority to commit to said in
stitution. 

In Tissier v. Rhein, 130 III, p. 114, the court was construing section '29 of 
article VI of the constitution, providing: 

"All judicial officers may be commissioned by the governor. All laws 
relating to courts shall be general and of uniform operation," 

and the court say: 

"A justice of the peace is a judicial officer, and, by section 8 of chapter 
79 of the Revised Statutes, the legislature has required his commission to 
be issued by the governor. A court has been defined to be that 'body in 
the government to which the public administration of justice is delegated.' 
The public administration of justice is delegated to justices of the peace. 
They are among the bodies, in whom the constitution vests the judicial 
powers of the state. While engaged in the performance of their public 
duties as judicial officers, they are 'courts' within the meaning of said sec
tion 29.'' 

In view of these sections of the General Code, above quoted, and the author
ities herein cited, I am of the opinion that a justice of the peace has jurisdiction 
to sentence the women referred to to the Ohio reformatory for women. 

23. 

The question of cost is not passed upon in this opinion. 
Respectfully, 

JosEPH McGHEE, 
Attorney-General. 

1. NAVAL MILITIA OFFICER-SAID OFFICER IS IN THE ARM OF 
THE EXECUTIVE DEPARTMENT OF STATE AND COMES WITHIN 
PURVIEW OF SEC. 2313-3 G. C. 

2. EMERGENCY BOARD-MUST ACT UNDER SEC. 2313-3 G. C. 
WHETHER LEGISLATURE IS IN SESSION OR NOT. 

1. A naval militia officer is an officer in the arm of the executive departmmt 
cf the state and as such comes within the purview of Sec. 2313-3 G. C. 

2. The duties imposed upo1~ the emergency board by section 2313-3 G. C. have 
no reference to whether or not the legislature is it~ sessio1t, and the allowance wzder 
.said sectiotJ must be obtained a't all times, whether necessary during a recess or 
.session of the legislature. 

CoLUMBUS, Omo, February 5, 1917. 

GEN. GEORGE H. WooD, Adiutant General of Ohio, Columbus, Ohio. 
DEAR SIR :-I have your communication of January 25, 1917, wherein you state: 

"The annual meeting of the naval militia association will- be held in 
Washington, D. C., February 9, 1917. It would be wise to send representa
tives of the Ohio naval militia to this meeting. A construction is requested 
on two propositions : 
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"(a) Does an officer of the naval militia (and if delegates are sent 
they will be officers) come within the purview of section 2313-3? 

"(b) The legislature being in session, would the emergency board have 
authority to act under this statute?" 
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Answering your first question, I would call your attention to the fact that 
section 5189 of the General Code provides that the commander-in-chief shall or
ganize the Ohio national guard in such tactical units of the several arms and 
branches of the service, and the departments thereof, as he shall from time to time 
prescribe, conforming as nearly as practicable to the organization of the armies of 
the United States, etc. 

Section 5214 of the General Code reads: 

"There shall be allowed as a part of the organized militia of Ohio, and 
in addition to the Ohio national guard, not more than two ship-companies 
of Ohio naval militia as hereinafter provided." 

Article 3, section 1 of the Ohio constitution provides: 

"The executive department shall consist of a governor * * *" 

Article 3, section 10 of the Ohio constitution provides: 

"He shall be commander-in-chief of the military and naval forces of 
the state, except when they shall be called into the service of the United 
States." 

In Wright's Ohio Report, at page 424, the court says: 

"The faithful execution of the laws when enacted, expounded and ap
plied by the courts to cases when necessary, is confided to the executive. 
The governor is our chief executive officer; and, as such, is made com
mander-in-chief of the militia, except when in the service of the general 
government. The militia is 01~ arm of the executive power; * * *" 

In view of the foregoing it is my opinion that an officer of the naval militia 
1s a part of the executive branch of the government. 

Section 2313-3 G. C. provides: 

"No executive, legislative or judicial officer, board, comm1sswn or em
ploye of the state shall attend at state expense any association, conference 
or convention outside the state unless authorized by the emergency board. 
Before such allowance may be made, the head of the department shall make 
application in writing to the emergency board showing necessity for such 
attendance and the probable cost to the state. If a majority of the mem
bers of the emergency board approve the application, such expense shall be 
paid from the emergency fund." 

Since an officer of the naval militia is a part of the executive branch of the 
government and the above quoted section provides that no executive officer shall 
attend, at state expense, any association, conference or convention outside the state, 
unless authorized by the emergency board, it is plainly evident that such naval 
militia officer comes within the purview of said section 2313-3 G. C. 

2-Vol. I-A. G. 
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Answering your second inquiry, an examination of the history of the laws ap
pertaining to the emergency board discloses that on March 11, 1889, 86 0. L., 
p. 77, after making it unlawful for the trustees of state institutions, and officers of 
the state, to create a deficiency, incur a liability or expend a greater sum of money 
than is appropriated by the general assembly for the use of any public institution 
or department, section 3 of the act provided : 

"In case of an emergency requiring the expenditure of a greater sum 
than the amount appropriated by the general assembly for such institution 
or department in any one year, or for the expending of money not spe
cifically provided for by law, the said officers may, on the written advice 
and consent of the governor, auditor of state, and attorney gener;:tl, incur 
such liability as circumstances may require." 

In 89 0. L., at page 407, section 3 of the act of March 11, 1889, w:::.s amended 
and read as follows : 

"In case of an emergency requiring the expenditure of a greater sum 
than the amount appropriated by the general assembly for such institution 
or department in any one year or for the expending of money not specifically 
provided by law, there is hereby created an emergency board consisting of 
the governor, auditor of state, attorney general, chairman of the house 
finance committee, and chairman of the senate finance committee, to author
ize deficiencies to be made. The governor shall be the president and the 
chairman of the house finance committee shall be the secretary of the 
board. The secretary will keep a complete record of all the proceedings. 
Any officer contemplated in this act desiring to ask authority to create a 
deficiency will notify the secretary in writing setting forth fully the facts in 
connection with the case. As soon as can be done conveniently the secre
tary will arrange for a meeting of the board, and will notify the officer of 
the time and place of meeting and requesting his presence. Before a per
mit is granted it must have the approval of not less than four members of 
the board who shall sign the same. The necessary expenses of the chair
men of the senate and house finance committees while engaged in the duti:es 
herein specified shall be paid out of the fund for expenses of legislative 
committees upon itemized vouchers approved by themselves, and the auditor 
of state is hereby authorized to draw his warrant upon the treasurer of 
state for the same." 

This section was carried into the General Code under sections 2312 and 2313. 

These sections ;vcre :1mended and supplementPcl ln 103 0. L .. p. 444, and follo\ving. 
Section 2313, as amended in 103 0. L., reads as follows: 

"In case of any deficiency in any of the appropriations for the expenses 
of an institution, department or commission of the state for any biennial 
period, which may lawfully and by any unforeseen emergency happen when 
the general assembly is not in session, the trustees, managers, directors or 
superintendent of such institution, or the officers of such department or 
commission, may make application to the board for authority to create ob
ligations within the scope of the purpose for which such appropriations 
were made. Such applicant shall fully set forth to the secretary in writing 
the facts in connection with the case. As soon as can be done conveniently, 
the secretary shall arrange for a meeting of the board, and shall notify the 
applicant of the time and place of the meeting, and request his presence. 
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~ o authority shall be granted with the approval of less than four members 
of the board, who shall sign it." 
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The supplemental section 2313-1 provides what the written authority shall 
specify and where filed and section 2313-2 G. C. provides for a contingent appro
priation for the uses and purposes of the emergency board and how same shall be 
applied. 

It will be noted that section 2313, above quoted, provides for deficiencies "by 
any unforeseen emergency happen when the general assembly is not in session." 
The last general assembly, as evidenced by 106 0. L., 182, amended sections 2312 
and 2313 of the Code and supplemented section 2313 by the enactment of section 
2313-3. The amended section 2312 merely made a change of the secretary of the 
board. 

Section 2313 G. C., as found in 106 0. L. 183, reads as follows: 

"In case of any deficiency in any of the appropriations for the expenses 
of an institution, department or commission of the state for any biennial 
period, or in case of an emergency requiring the expenditure of money not 
specifically provided by law, the trustees, managers, directors or superin
tendent of such institution or the officers of such department or commis
sion, may make application to the emergency board for authority to create 
obligations within the scope of the purpose for which such appropriations 
were made or to expend money not specifically provided for by law. Such 
applicant shall fully set forth to the secretary in writing the facts in con
nection with the case. As soon as can be done conveniently, the secretary 
shall arrange for a meeting of the board and shall notify the applicant of 
the time and place of the meeting and request his presence. No authority 
to make such expenditure shall be granted with the approval of less than 
four members of the board, who shall sign it." 

It will be noted that the amended section omits that portion of the former 
section which provides for a deficiency "by any unforeseen emergency happen 
when the general assembly is not in session," and adds the provision "to expend 
money not specifically provided for by law." So that the present emergency board 
act provides for a board constituted as in the statute set forth a:nd provides how 
authority is obtained to make expenditures in case of deficiency, but makes no 
reference as to whether the board acts during the recess of the legislature or 
otherwise. 

Section 2313-3 G. C. provides: 

"No executive, legislative or judicial officer, board, commission or em
ploye of the state shall attend at state expense any association, conference 
or convention outside the state unless authorized by the emergency board. 
Before such allowance may be made, the head of the department shall make 
application in writing to the emergency board showing necessity for such 
attendance and the probable cost to- the state. If a majority of the members 
of the emergency board approves the application, such expense shall be 
paid from the emergency fund." 

Now since we have determined that a naval militia officer is an officer in the 
arm of the executive department, and since said section 2313-3 seems to have im
posed further duties upon the board known as the emergency board, and since it 
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further appears there is nothing in the present statute which limits the time of 
meetings or the transaction of business of the emergency board to the time of 
the recess of the legislature, it is my view, and in answer to your second inquiry I 
would say, that if an officer of the naval militia could, under the law, attend, at 
state expense, any convention outside of the state (a matter concerning which no 
opinion is asked and concerning which I make no ruling), the head of his de
partment would have to make application in writing to the emergency board, show
ing necessity, etc., and such application would have to be approved before any ex
pense could be paid from the emergency fund; and that the fact that the legislature 
was in session would make no difference. 

24. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

DEED OF LAND TO GOVERNOR IN TRUST FOR RELIGIOUS PURPOSES 
-CONTAINING NO DEFEASANCE CLAUSE-DOES NOT REVERT 
UPON FAILURE TO USE SAME FOR PURPOSES OF SAID TRUST. 

The deed made by the heirs of Jolu~ Garrett to the governor of Ohio and his 
successors m office, in trust, for certain religious purposes, but containing no clause 
of defeasance whereby the title is to revert upon the failure of the use of the prop
erty for the purposes of the trust, conveys the whole title without reversion. The 
remedy in such case, if the trust were violated, would be in favor of the beneficiaries, 
by preventing the misuse and compelling execution of the trust. No remedy is left 
to the heirs of the grantor. 

The gove'rnor, as such trustee, will not consent to, or connive at, a perversioa 
of the terms of the trust. 

CoLUMBUS, OHIO, February 6, 1917. 

Hon. }AMES M. Cox, Governor of Ohio, Columbus, Ohio. 
MY DEAR GoVERNOR :-In reference to deed from John Garrett to Jeremiah 

Morrow, governor of Ohio, submitted by you to this department with letter attached 
from J. J. Jackson for an opinion, the letter is as follows: 

"The enclosed letters are self-explanatory. 
"You will confer a great favor upon the young people of Garrettsville, 

Ohio, if after reading the enclosed documents, you wiii advise me how we 
may obtain possession of this property by purchase or lease, without its 
reverting to the original owners through a false step on our part. 

"We would like to build a community house and gymnasium on this 
property which is now idle. 

"Kindly let me hear from you by return mail and oblige." 

It will be noticed that this is really an inquiry from Mr. Jackson of you, 
rather than an inquiry on your part to this office, yet it is safe to assume that what 
you desire is information in reference to this property and your relation to it as 
trustee, especially as to the inquiry made. 

A number of different considerations are involved both of fact appearing from 
the deed and the communication and of law arising on the facts thus disclosed, 
which will be stated separately and briefly. 



ATTORNEY -GENERAL. 37 

John Garrett, of Garrettsville, in his will devised a piece of la\ld "to the Baptist 
Society of Christians for the purpose of a burying ground, and also of erecting 
thereon buildings for public worship for said society," being the land conveyed in 
the deed in question. 

This will failed through some defect in its execution, but the intention of the 
testator was carried into effect by his heirs in the execution of this deed. 

We will assume that the deed was delivered to Jeremiah Morrow and that he 
thereby accepted the trust. 

The terms of this trust are set forth in the deed as follows: 

"Unto the said Jeremiah Morrow, governor of the said state of Ohio, 
and his successors in office forever in trust for and for the use of the said 
Baptist society holding and believing the doctrines and tenets contained in a 
confession of faith adopted by the Baptist Association met in Philadelphia, 
September 25, 1742, for the purpose of sepulture interment or burial of the 
dead, and of erecting buildings for public worship for said society and no 
other." 

There is no clause of defeasance or condition in the deed providing for re
entry or for reversion of the title in the event of the failure of the designated use. 

No information is given as to whether there has ever been any ·use of the land 
for the purpose of this trust as set out in the deed. 

The trust is what is known as passive. No active duties are devolved upon 
the governor as such trustee and he is merely the repository of the naked legal title 
in trust for the objects above set out. 

The description of the use for which the property is given, as stated above, is 
by a uniform current of authority classed as covenant and not condition. That 
is to say, Jeremiah Morrow, for himself and his successors, by accepting this deed 
agreed to the use of the property for the purpose of the trust thereby created; and 
his acceptance amounts to a covenant upon his part, and the provision describing 
the use is not a condition upon the violation of which the heirs of the original 
grantor may enter upon the land or recover possession of it, as would be the case 
were it expressly provided that the title should be defeated upon the failure of 
the use. 

It is perfectly apparent that the use sought to be made of this land by "the 
young people of Garrettsville" is very far removed from that intended by John 
Garrett and indicated by his heirs in the deed. Their purpose is to use it for a com
munity house and a gymnasium-his for a church and graveyard. Their purpose is 
temporary or at least temporal-his eternal. Every comparison unavoidably be
comes a contrast. Therefore, the use now desired and suggested would be a per
version of the terms of the trust as set forth in the deed. 

It follows from what is set forth above that what is technically known as the 
doctrine of cy pres can have no application and be of no assistance, that doctrine 
meaning in ordinary terms that where lands are devised to a charitable use and 
that use becomes impossible, the courts may apply the gift to some other related 
charity. 

On account of the exalted station of this trustee, it cannot be supposed that he 
would consent to, or connive at, any artifice or measure to defeat the real intent 
of the trust and no means are apparent whereby the purchase or lease of this prop
erty could be obtained from any other source or by any other agency. 

It follows from what is stated above that if the good people of Garrettsville 
were to use this property as they desire, there would be no danger that thereby the 
title would revert to the Garrett heirs. The only consequence of such use, or 
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misuse, would be that the adherents of that faith, for whose use John Garrett in
tended the property, and no other, might prevent the ~;ontinuance of such use by 
those who are exercising the same, in which event, if such interference were suc
cessful, those who expended money upon the land for modern purposes for which 
it is desired, might lose it. 

25. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

OHIO CANAL COMMISSION-BOARD OF PUBLIC WORKS-DUTIES OF 
SAME DEVOLVE ON SUPERINTENDENT OF PUBLIC WORKS
CHIEF ENGINEER OF BOARD OF PUBLIC WORKS-OFFICE OF 
SAID OFFICER ABOUSHED. 

The necessary jurisdictioual steps leading up to the making of the deed for 
said sale hnve all been taken, the duties of the Ohio caual commission and the 
board of public works now devolviug upou the superintendent of public works and 
the office of chief eugineer having been abolished. 

CoLUMBus, OHIO, February 7, 1917. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SrR :-I have your communication of January 22, 1917, transmitting to 
me resolutions providing for the private sale of certain canal lands in Ohio, town
ship of Madison, county of Licking and state of Ohio, to C. M. Johnson. 

I note that the valuation of the land to be sold is less than five hundred 
dollars and that all the jurisdictional facts have been found by you to exist. 

I would like to suggest, however, that section 13971 G. C., among other things, 
provides that : 

"such land or lands shall not be sold or offered for sale unless the said 
commission, board of public works, and the chief engineer of the board of 
public works shall have, by a majority vote in joint session, determined 
that such land or lands are not necessary or required· for the use, mainte
nance, and operation of any of the canals of this state." 

Under the second "Whereas" of the resoiutious yuu ~d out the fact that you 
alone as superintendent of public works have found and determined that the land 
so sold is not necessary or required for the use, maintenance and operation of 
any of the canals of the state. 

Under section 464 G. C. the duties of the Ohio canal commission and board 
of public works devolve upon the superintendent of public works, but there is no 
provision in the statutes that the duties of the chief engineer shall so devolve upon 
the superintendent. 

SECTION 421 G. C. provides for the bond of the chief engineer and section 420 
G. C. provides for the appointment of engineers, but there is no provision in the 
statute for the appointment of a chief engineer, and your department informs me 
that there is no such employe or officer in your department as chief engineer. If 
there were such an employe or officer, he would be compelled to join with you, 
under the provisions of section 13971 G. C.. in finding that the lands so sold are 
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not required for the use, maintenance and operation of any of the canals of this 
state. 

The seeming uncertainty of the statutes in reference to the office of chief 
engineer in the department of public works arises from the fact that the statute 
providing for said officer was repealed in the act found in 103 0. L. 119; while the 
act providing for the deposit of all bonds with the secretary of state, found in 103 
0. L. 528 (530) and being section 421 of the General Code, provides that the bond 
of the chief engineer of public works shall be deposited with the secretary of 
state, notwithstanding the fact that the office of chief engineer had been abolished 
by the said act found in 103 0. L. 119. 

Inasmuch as there is no such employe or officer in your department, I have 
attached my signature to the duplicate copies of the two resolutions providing for 
the sale of the lands in question, and I am herewith returning the same to you. 

26. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-RESOLUTION FOR IMPROVEMEXT OF DENNISOX
CADIZ ROAD IN HARRISON COUNTY. 

CoLUMBus, OHio, February 9, 1917. 

HoN. CLINTON CowEN, State Highway Commissiolfer, Columbus, Ohio. 

DEAR SJR :-I have your communication of February 1, 1917, in which you ask 
my approval of the final resolution for the following road improvement: 

"Harrison county-Section 'J' Dennison-Cadiz road, Pet. No. 942. 
I. C. H. No. 370." 

I have examined said resolution carefully and find the same regular and legal, 
and am therefore returning the same with my approval. 

27. 

Very truly yours, 
JosEPH McGHEE, 

A ttorlfey-Gelleral. 

APPROVAL-RESOLUTIOXS FOR SALE OF CERTAIX CAN"AL LANDS 
IN CITY OF TOLEDO, OHIO, AND PICKAWAY COUNTY, OHIO. 

CoLUMBUS, OHIO, February 9, 1917. 

HoN. FRANK R. FAUVER, Supe.riutendent of Public Works, Columbus, Ohio. 
DEAR SIR :-1 have your communications of February 6, 1917, in which you ask 

my approval of certain resolutions leading up to sales of canal lands: 

"1. In the city of Toledo, Ohio, to The Investors Realty Company, 
for the sum of $265.00. 
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"2. In Pickaway county, Ohio, to ]. S. Caldwell, for the sum of 
$480.00." 

Both of said tracts to be sold at private sale. 

I have carefully examined the resolutions and find that they contain all juris
dictional matters required by law. 

I am therefore returning said resolutions with my approval of the sale of said 
lands. Very truly yours, 

28. 

JosEPH McGHEE, 
Attorney-Ge1teral. 

APPROVAL-LEASES OF CERTAIN CANAL LANDS IN MAUMEE, OHIO, 
AND SIDNEY, OHIO. 

CoLUMBUS, OHIO, February 9, 1917. 

HoN. FRANK R FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR:-I have your communication of February 6, 1917, in which you ask 
my approval of the following leases of canal lands: 

"To Henry N. Perrin, lands in Maumee, Ohio, valuation $700.00. 
"To David Oldham, lands in Sidney, Ohio, valuation $150.00." 

I have examined carefully the above leases and find them regular in every 
respect and that they protect the interests of the state of Ohio in said lands. 

29. 

I am therefore returning said leases to you with my approval. 
Very truly yours, 

JosEPH McGHEE, 
Attorney:General. 

BOARDS OF EDUCATION-WHICH FAIL TO ORGANIZE ON FIRST 
MONDAY OF JANUARY AFTER ELECTION-SHALL ORGANIZE AS 
SOON THEREAFTER AS SUCH FAILURE IS CALLED TO THEIR 
ATTENTION-PRESIDENT AND VICE-PRESIDENT HOLD OVER 
UNTIL SUCCESSORS ARE CHOSEN AND QUALIFIED. 

1. Boards of education which fail to orgall<i:;e on the first 111onday of lmzuary 
:u:.rt after the election nf membas of such board. should or.Qanize u11der the pro
visiolls of sectio11 4747 G. C. as soon as the matter of their failure to orga1zize i~ 

called to their attention. 
2. The president a1zd vice-presidmt of such boards hold over only until the 

board of which they are members may reorganize. 

CoLUMBUS, OHIO, February 10, 1917. 

HoN. EuGENE \VRIGHT Prosewting Attorney, Logan, Ohio. 

DEAR SIR :-In your communication of February 6, 1917, you submit the fol
lowing proposition for my opinion: 

"Under section 4747, if the school board of a rural school district 
should fail to organize and elect a president and vice-president on the first 
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day of January, in any one year, could they after that date meet and 
organize by electing a president and vice-president, or would the old presi
dent and vice president hold over their term until the next regular date 
for organization, namely, the foJlowing first :Monday in January?" 

General Code section 4838 provides as follows: 

"All elections for members of boards of education shall be held on the 
first Tuesday after the first Monday in l\'ovember in the odd numbered 
years." 

General Code Section 4745 provides as follows: 

"The terms of office of members· of each board of education shaH begin 
on the first Monday in January after their election, and each such officer 
shaH hold his office for four years except as may be specifically provided in 
chapter 2 of this title (G. C. sections 4698 to 4707), and until his successor 
is elected and qualified." 

General Code Section 4747 provides in part: 

''The board of education of each city, village and rural school district 
shaH organize on the first Monday of January after the election of members 
of such board. One member of the board shaH be elected president, one 
as vice-president and a person who may or may not be a member of the 
board shall be elected clerk. * * *" 
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You will note from the above the time of the election of members of the 
board of education, the length of the term of such members and the direction to 
the members so elected or to those holding over as to the time of the organization 
of such board. I do not understand, however, that the language as to the organi
zation of said board is mandatory. It is a well settled principle of law that the 
provisions regarding the duties of public officers, and specifying the time of their 
performance, are, in that regard, generaHy directory, "though a statute directs a 
thing to be done at a particular time, it does not necessarily follow that it cannot 
be done afterwards." 

Southerland on Statutory Construction, Sec. 612. . . 
As stated by the author just named, the designation of the power in this 

instance is not a limitation on the power of the board to act, and since the duty 
is enjoined by law, even though it be delayed beyond the particular time designated 
in the statute, it can be legally performed at a later date. 

It is also provided by General Code section 8 that a person holding an office 
of public trust shall continue therein until his successor is elected or appointed and 
qualified and the members of boards of education, being school officers, I am 'of the 
opinion would also come under the provisions of said section 8. It has also been 
frequently held, and particularly in l\farvin v. Withrow, 21 0. C. D., 215, that a 
president of a board of education is an officer within the meaning of said section 8 
of the General Code, and would therefore hold O\'er until his successor is regularly 
chosen and qualified. 

This identical question was considered in opinion Ko. 147, Vol. I, Attorney
General's Reports for 1911-1912, wherein it was held that a board of education 
that had failed to organize on the first Monday of .January next after the election 
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of members of such board should organiz~ as provided under section 4747 G. C. 
as soon as the matter of their failure to organize is called to their attention. 

I agree with the opinion mentioned and advise you. that the president and 
vice-president hold over only until the board of which they are members may 
reorganize, which reorganization should occur at once. 

30. 

Very truly yours, 
JosEPH McGHEE, 

A ttorn.ey-General. 

APPROVAL-SYNOPSIS OF PROPOSED CONSTITUTIONAL AMEND
MENT-BY PEOPLE'S POWER LEAGUE OF CINCINNATI. 

The synopsis of the proposed constitutional amendment filed with the secretary 
of state by the People's Power League of Cincinnati 011 .January 30, 1917, is suffi
cient under the statutory provisioll that a S:J•nopsis of suclr measure may be so filed. 

·CoLUMBUS, Omo, February 12, 1917. 

HoN. W. D. FuLTON, Secretary of State, Columbus, Ohi.o. 

DEAR SIR :-Under date of January 30, 1917, the following communiCation was 
received from your office: 

"I have just received a communication from The People's Power League 
uf Cincinnati, Ohio, enclosing a draft of a proposed amendment to the 
Ohio constitution, together with a synopsis of the same. I enclose them to 
you as they desire your approval of the synopsis. 

"Will you kindly give this your earliest attention and advise me." 

The constitutional provision referring to this matter is as follows: 

"A true copy of all laws or proposed laws, or proposed amendments to 
the constitution, together with an argument or explanation, or both, for, 
and also an argument or explanation, or both, against the same, shall be 
prepared * * *. The persons who prepare the argument or explanation, 
or both, for any proposed law or proposed amendment to the constitution 
may h~ named in the petition proposing the same." 

Art. II, section 1-g. 

The statutory provision providing for synopsis is as follows: 

"Whoever seeks to propose a law or constitutional amendment by 
initiative petition or to file a referendum petition against any law, section, 
or items in any law, may file a duly verified copy of the proposed law, con
stitutional amendment or the law, section or item to be referred, together 
with a synopsis of the same with the secretary of state before circulating 
such petition. If such copy is not filed with the secretary of state, the per
sons primarily directing the circulation of such initiative or referendum 
petition shall within ten days after commencing the circulation of such 
petition, file with the secretary of state a written notice setting forth the 
date when such circulation was commenced, and embodying the title and 
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text of such law, section, item or constitutional amendment, and signed by 
one of the persons promoting the circulation of said petition." 

Sec. 5175-29c G. C. 
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It will be observed that this section is permtsstve and the legislature has not 
attempted to impose it as an absolute requirement, but if the synopsis be not filed. 
has Imposed a regulation probably more difficult than to furnish the synopsis. 

Comparing the synopsis as submitted, along with the amendment, there is one 
important correction that should be made. Section 2 of the proposed amendment 
provides that the income for each eligible person shall be not less than twenty 
dollars a month, while the synopsis says it shall not be more than that amount. 
The second paragraph states it fixes the maximum pension of twenty dollars a 
month. For maximum should be substituted "minimum." This undoubtedly is 
an oversight. 

In other respects the proposed synopsis appears to be what it purports to be, 
a synopsis of the proposed amendment, though this amendment is drawn with such 
brevity and succinctness that it is difficult to make a synopsis shorter than the 
amendment itself. 

31. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-GeneraJ. 

HIGHWAY COMMISSIONER-WHEN HE TAKES OVER CONSTRUCTION 
OF ROAD OR BRIDGE-UNDER FORCE ACCOUNT-MUST BE GOV
ERNED BY SECTION 1209 G. C. 

1. f;f,lhen the state higlm:ay commissioner takes over a co1ttract ior the coll
struction oi a public highway and finishes same under force account, a11d to finish 
same under force account he enters into a. contract with another party, he will be 
controlled in his future course 11nder the provisions of section 1209 G. C. and the 
provisions of the contract entered into for completing said highway. 

2. Whelt one contract is let by the state highway commissioner, covering the 
construction of a steel bridge on the highway as well as the constructiott of the. 
highway proper, and the same is taken over aud completed under force accou11t, 
the same principles of law will apply to the completion of the bridge as apply to 
the completion oi the other Parts of the highway. 

3. When the state highway commissioner, in completing a contract utider force 
account, makes certain propositions to parties interested, he should govern his 
future conduct by said propositions so made. 

CoLUMBUS, OHIO, February 13, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of January 16, 1917, in which you ask 

my opil1ion upon certain matters set out in the communication which is as follows : 

"The state hi~hway department in 1915 let a contract to Frank ]. 
Bentz for the construction of a section of highway in Morgan county, 
known as section 'K,' intercounty highway No. 162. The contract for the 
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construction of the highway included a steel bridge with reinforced con
crete abutments. 

"This office has been informed that Contractor Bentz sub-let the 
erection of this steel bridge. 

"Because of the unsatisfactory progress made by Mr. Bentz on this 
contract, the time of completion having expired, this department appointed 
an agent to proceed with the construction of the highway by employing . 
labor and purchasing necessary materials, and charging the cost thereof to 
money appropriated for the work, all subject to the approval of the high
way commJsswner. The original contractor withdrew, and has since 
taken no hand in the management of the work. The substructure of the 
bridge above referred to has been completed by the agent of this depart
ment, and is now ready to receive the steel superstructure. The bonds
man for the original contractor has been informed by this office of this fact. 

"We beg to inquire what method of procedure should be adopted for 
procuring a steel bridge for this place, such that the state's claim against 
the bonding company may not be weakened should the cost of doing the 
work exceed the amount of the contract." 

To this communication you attached certain correspondence had about the 
matter upon which you desire my opinion, but the only parts of said correspond
ence that have any particular bearing are the following: 

A letter. written by The Bellefontaine Bridge and Steel Company to your de
partment, bearing date November 29, 1916; 

A letter of January 2, 1917, from your department to the National Surety 
Company, which is as follows: 

and 

"Referring to the Frank ]. Bentz contract for the construction of 
section 'F' of I. C. H. No. 182, Morgan county, and to my letter of No
vember 1, 1916, with regard to the steel bridge to be included. in that con
tract, and subsequent correspondence. 

"I beg to advise that Mr. Shoemaker, of the Engineering Service 
company, states that the substructure will be ready to receive the steel 
superstructure by January 10. As mentioned in my letter to you, dated 
November 1, we are informed that Mr. Bentz has a contract wit4 the 
Bellefontaine Bridge Company for the erection of the necessary super
structure. In view of this, it would seem desirable for all concerned, 
for Mr. Bentz to cause this bridge to be placed as called for in the con
tract. We also believe that the National Surety Company, as bondsman 
for Mr. Bentz, is directly or indirectly interested in the bridge being 
placed for the least possible cost. 

"\Vill you please advise us whether or not we can expect Mr. Bentz 
or yourselves to furnish a bridge for this place, and if not, whether there 
are any objections to this department, through Mr. Shoemaker, inviting 
bids from three or more reputable bridge concerns for placing a bridge 
at the earliest possible date? An early reply will be appreciated. We 
would be glad to be advised as to your pleasure in this matter not later 
than January 10, at which time, if we do not hear from you, we will pro-
ceed as above indicated. ;" · 

A letter of January 5, 1917, to the state highway department from the National 
Surety Company. 
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In your communication you state that the state highway department gave a 
contract to Frank J. Bentz for the construction of a section of highway in :\forgan 
county, which contract included a steel bridge, and that owing to the unsatisfactory 
progress made by Mr. Bentz on this contract, and the time for completing the 
same having expired, your department took over the contract and appointed an 
agent to complete it under force account. 

This you did under authority of section 1209 G. C., which is as follows: 

"Section 1209. If, in the opinion of the state highway commissioner, 
the contractor has not commenced his work within a reasonable time, or 
does not carry the same forward with reasonable progress, or is improperly 
performing his work, or has abandoned, or fails or refuses to complete 
a contract entered into under the provisions of this chapter (G. C. 
sections 1178 to 1231-3), the state highway commissioner shall have full 
power and authority to enter upon and construct said improvement either 
by contract, force account or in such manner as he may deem for the 
best interest of the public, paying the full costs and expense thereof from 
the balance of the contract price unpaid to said contractor, and in case 
there is not sufficient balance to pay for said work, the state highway 
commissioner shall require the contractor or the surety on his bond to pay 
the cost of completing said work. It shall be the duty of the attorney
general or the prosecuting attorney of the county in which said improve
ment or some part thereof is situated, upon request of the state highway 
commissioner, to collect the same from the contractor and the surety on 
his bond." 

Inasmuch as you have let one contract for not only the construction of the 
highway proper, but also for the erection of the steel bridge, you will be governed 
in your further proceedings in the matter by this same section 1209, which pro
vides that the state highway commissioner has full power and authority to enter 
upon and construct said improvement, either by contract, force account or in such 
manner as he may deem for the best interest of the public. 

As you are completing said work under force account under and by virtue 
of a contract entered into with the Engineering Service Company, you will be 
controlled in your further proceedings not only by section 1209. G. C., but also by 
the provisions of this contract, the third item of which reads as follows: 

"Third. The party of the second part agrees to act as the agent of 
the party of the first part in the purchase of all necessary materials for the 
completion of said highway, the character and quality of such materials 
and the price to be paid therefor to be subject to the approval of the 
party of the first part. The party of the first part shall pay for all such 
materials." 

It will be noted that in this third item the party of the second part, the Engi
neering Service Company, is to purchase all necessary materials for the comple
tion of said highway, subject to your approval. This would apply to the material 
for the bridge as well as to materials for the other parts of the highway; so 
that the Engineering Service Company, subject to your approval, has the right to 
purchase the material necessary for the construction of said bridge. 

The letter from The Bellefontaine Bridge & Steel Company makes it clear 
that said company will not furnish the bridge under the terms of their contract 
with Frank J. Bentz. The letter from said company reads as follows: 
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"Please be advised that the price we recently quoted you on the 90-foot 
span which we originally fabricated for Frank ]. Bentz, is herewith with
drawn. Should you desire to take the matter up with us later, and if the 
bridge has not in the meantime been sold to others we shall be glad to 
quote you a revised price." 

While you wrote to the National Surety Company as to whether they had any 
objections to your inviting bids through Mr. Shoemaker, representing the Engi
neering Service· Company, from three or more reputable bridge concerns, for 
placing a bridge, yet you were under no obligations to do so. Their letter in 
reply to yours of January 2, 1917, is as follows: 

"Receipt is acknowledged of your letter of January 2, and while this 
company has denied and continues to deny any liability to the state of 
Ohio, for the reasons stated in former communications, I have suggested 
to Mr. Bentz that he do what he can at once to put M'r. Shoemaker in 
possession of his contract with The Bellefontaine Bridge Company, if 
this has not already been done. My understanding with Mr. Bentz sev
eral months ago was that this cQntract had been assigned to Mr. Shoe
maker and that all of the superstructure had been fabricated by the bridge 
company and was awaiting orders for shipment. 

"You have already ~een advised of our position with respect to this 
particular subcontract." 

Now, inasmuch as (a) your department let the construction of the bridge 
and the highway under one contract, (b) your department has taken over the 
contract and is completing the same under force account, (c) the Engineering 
Service Company is completing the construction of said highway under a con
tract to furnish all material, subject to your approval, and (d) your department 
wrote to the National Surety Company that you were contemplating the inviting of 
bids, it is my opinion that you should proceed along said Jines and ask for bids 
through the Engineering Service Company from three or more reputable firms, for 
the placing of the bridge, one of which firms should be The Bellefontaine Bridge 
and Steel Company, and notify both Frank ]. Bentz, the original contractor, and 
the National Surety Company, who is on his bond, of your action, so they may 
be in position to have any other reputable bridge company bid, should they desire 
to do so. This course will protect to the fullest extent possible the interests of 
Frank ]. Bentz, the National Surety Company and the people of the state. 

32. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-LEASE CERTAIN CANAL LANDS IN CITY OF MASSILLON, 
0., TO THE MASSILLON ELECTRIC & GAS CO. 

CoLUMBus, OHIO, February 14, 1917. 

HoN. FRANK R. FAuVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of February 9, 1917, submitting your 

communication of February 6, 1917, in which you ask my approval of the lease of 
certain canal lands lotated in the city of Massillon, 0,. to the MassUloo Electric &. 
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Gas Company of :Massillon, 0., for railway switch track, traveling crane and cold 
storage purposes, the value of said land being $6,666.662-3. 

I have made careful investigation of the lease and find same regular in every 
respect and that the interests of the state of Ohio are fully protected in said lease. 

33. 

I am, therefore, delivering said lease to the governor of Ohio, with my approval. 
Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

CHILDREN'S HOME-INMATES THEREOF ARE ENTITLED TO ATTEND 
SCHOOL FREE IX DISTRICT IN WHICH HOME IS LOCATED-TU
ITION FOR SAME PAID BY COUNTY COMMISSIONERS FROM GEN
ERAL FUXD-STATE COMMON SCHOOL FUND-APPORTIONMENT 
IS BASED UPON ENUMERATION . 

. 1. A children's home mai11tained for the care, raiSing and education of chil
dren, whether said home is maintained by contributions of parents of the children 
located therein or contributions from phila11thropic bodies, comes within the pro
visions of section 7681 G. C., and the children who are inmates of the same are ell
titled to attend the schools of the district in which said home is located, free 'Of 
charge. 

2. The tuitio11 of said children, paid for by the county commissioners of the 
cou11ty in which the schools are located, as provided for b:y statute, must be taken 
from the general county fund. 

3. As the apportionment of the state commo1~ school fund by the state auditor 
is based upo1~ the enumeration, and the portion paid by the county commissioners 
is based upon enrollment, the enumeration of said children must be taken and the 
enrollment kept. The share of the state common school fund going to the county 
commissioners from the county treasurer is ~ased upon the enrollmellt of said 
children. 

CoLUMBUS, OHIO, February 14, 1917. 

HoN. CHARLES L. FLORY, Prosewting Attorney, Newark, Ohio. 

DEAR SIR :-In your letter of January 8, 1917, you ask for an opinion based upon 
the following statement of facts: 

"Located in the Granville village school district, Licking county, is a 
children's home, organized by the American Baptist Foreign Missionary 
Society, which has its headquarters in Boston, Massachusetts. Such society 
has the general control of the maintenance of the home, but its affairs are 
indirectly under the control of what is called a local board, consisting of 
fifteen members of the Baptist church in Ohio. The inmates of the home 
are the children of foreign missionaries in the service of the Baptist church; 
the children being placed in the home for raising and education while the 
parents are engaged in their work in foreign countries. When able, the 
parents of the children in the home pay a portion of the cost of the main
tenance of the home, but such parents do not pay enough to cover the full 
cost of maintaining their children; the balance of such maintenance is fur
nished by Baptist societies. 

"The children, in the home mentioned, have been attending the schools 
in the village of Granville. Under favor of section 7681, General Code, as 
amended Ohio Laws 106, page 489, the board of education of the Granville 
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village school district has presented to the commissioners of Licking county 
a bill for the tuition of such pupils. I shall be grateful for your opinion on 
the following propositions :" 

Upon the above statement of facts you ask for my opinion upon the following 
questions: 

"1. Is the children's home mentioned such a home as comes within the 
terms of said section 7681, General Code? 

"2. From what fund under the control of the county commissioners 
shall such tuition be paid to the Granville village school board? 

"3. What procedure shall be followed by the commissioners to obtain 
a distributive share of school funds from the state for the children of such 
home for whom such tuition is paid?" 

The answers to these questions are to be found in sections 7681, 5630 and 7582 
G. C. Said sections are as follows : 

"Sec. 7681. The schools of each district shall be free to all youth be
tween six and twenty-one years of age, who are children, wards or appren
tices of actual residents of the district, including children of proper age 
who are inmates of a county or district or of any public or private children's 
home or orphan's asylum located in such a school district, but the time in 
the school year at which beginners may enter upon the first year's work of 
the elementary schools shall be subject to the rules and regulations of the 
local boards of education. The board of education in any district in which 
a public or private children's home or orphans' asylum is located, when 
requested by the governing body thereof, shall admit the children of school 
age of such home or asylum to the public schools of the school district. 
The county commissioners shall pay the tuition of such pupils to the school 
or schools maintained by the board of education at a per capita rate which 
shall be ascertained by dividing the total expenses of conducting the ele
mentary schools of the district attended, exclusive of permanent improve
ment and repairs, by the total enrollment in the elementary schools of the 
district, such amount to be computed by the month. An attendance any part 
of the month shall create a liability for the whole month. The distribu
tive share of school funds from the state for the children of such home or 
asylum shall then be paid to the county commissioners. But all youth of 
school age living apart from their parents or guardians and who work to 
support themselves by their own labor, shall be entitled to attend school free 
in the district in '\vhich they are en1ployecl " 

"Sec. 5630. The commissioners of any county, at their June session, 
annually, may levy not to exceed three mills on each dollar valuation of 
taxable property within the county, for county purposes other than for 
roads, bridges, county buildings, sites therefor, and the purchase of lands 
for infirmary purposes. For the purpose of building county buildings, pur
chasing sites therefor, and lands for infirmary purposes, they may levy not 
to exceed two mills on such valuation .. " 

"Sec. 7582. The auditor of state shall apportion the state common 
school fund to the several counties of the state semi-annually, upon the 
basis of the enumeration of youth therein, as shown by the latest abstract 
of enumeration transmitted to him by the superintendent of public in
struction. Before making his February settlement with county treasurers, 
he- shall apportion such amount thereof as he estimates to have been col-
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lected up to that time, and, in the settlement sheet which he transmits to 
the auditor of each county, shall certify the amount payable to the treas
urer of his county. Before making his final settlement with county treas
urers each year he shall apportion the remainder of the whole fund col
lected, as nearly as it can be ascertained, and in the August settlement 
sheet which he transmits to the auditor of each county shall certify the 
amount payable to the treasurer of his county." 
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Now, as to the first question, it will be noted that section 7681 G. C. provides 
that: 

"The schools of each district shall be free to all youth * * includ
ing children of proper age who are inmates of a county or district or of 
any public or Private children's home or orphans' asylum located in such a 
school district. * * *" 

The home mentioned in your agreed statement of facts would come under the 
designation of "private children's home." The only question that could be raised 
is as to whether the limitation found in the first part of said section, namely, that 
the children must be children of actual residents of the district, would apply to 
the children of the home mentioned by you. · 

I am of the opinion that this limitation does not apply and that the only con
ditions applying are that the children be inmates of the said home and that they 
be of school age; further, that the governing body of said home makes the re
quest that they be admitted to the district schools. 

It is my opinion, therefore, that said children's home comes within the pro
visions of section 7681 G. C. 

Further, as to the answer to the second question: 
Section 5630 G. C. provides that the county commissioners may levy not to 

exceed three mills on each dollar of valuation, for county purposes other than 
certain enumerated purposes mentioned in said section. 

It is my opinion that the money to pay said tuition must be taken from the 
fund created for county purposes, as the object and purpose fur which it is paid 
is not in the least related to the other purposes enumerated in said section for 
which a levy may be made by the county commissioners. 

Now, as to the answer to your last question: 
Section 7582 G. C. provides that the auditor of state shall apportion the state 

common school fund to the several counties of the state upon the basis of the 
enumeration of youth therein. 

Section 7681 G. C. provides that the county commissioners shall pay the tuition 
of such pupils at a per capita rate which shall be ascertained by dividing the total 
expenses of conducting the elementary schools of the district attended, exclusive 
of permanent improvement and repairs, by the total enrollment in the elementary 
schools of the district. Then said section provides that the county commissioners 
shall be paid the distributive share of school funds from the state for the children 
of such home. Hence, the enumeration of the children in the home must be taken 
with the other children of the district, that they may be included in the distribu
tion of the state common school fund by the state auditor. Then the county com
missioners will receive from the county treasurer, out of the state common school 
fund, such a percentage of the said state common school fund credited to said dis
trict as the total enrollment of pupils from the home is of the total enrollment 
of pupils in said elementary schools. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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34. 

BLIND PERSOXS-MUST RESIDE IN COUNTY ONE YEAR BEFORE EX
TITLED TO RELIEF THEREIN. 

1. Under section 2966 G. C. a blind person securing relief in one county of the 
slate, then removing to another county, cannot secure relief in the cou11ty to which 
he removes, short of one year's residence therein. 

2. The facts submitted not being such as to warrant it_, 110 opinio11 is expressed 
upon a former decision of this department, found in volume II, page 1432 of the 
Opi11ions of the Attorney-General for the year 1915. 

CoLUMBUS, OHIO, February 14, 1917. 

HoN. T. ALFRED FLEMING, Member of the House o{Representatives, Colrtmbus, Ohio: 

DEAR SIR :-I have your communication of recent date, which communication 
was written by Frank Taylor of Lorain, Ohio, to Hon. James M. Cox, governor of 
Ohio. The communication to the governor is as follows: 

"I am a victim of the present blind pension law. Note, please, a clause 
in section 2966 of the General Code of Ohio reads as follows: 

'' 'In order to receive relief under the above provisions, a needy 
blind person must become blind while a resident of .the state.' 

"We have no objections to the above clause. 
"Note the following clause: 
" 'And shall be a resident of the county one year.' 
"Now the point can be raised, does the law apply only to the appli

cant's first application, or does it apply to all the following applications? 
"Now, if the first proposition is correct, well and good. But if the 

second proposition is true, then we hold the clause entirely void of logic. 
For example, take my own case. I was born in this state sixty-six years 
ago; have been a resident of the state all my life. I had been getting a 
blind pension in my original county for five years. 

"Now, must I wait one year in Lorain county in order to become a full 
fledged citizen of said county, when the basic law of the state requires only 
thirty days? It don't look good to me. It works a hardship on many blind 
persons moving from one county to another. 

"Suggestion: Could not the attorney-general give a ruling on the mat
ter? That is to say that clause applied only to an applican't first applica
tion and not applications thereafter. 

"We hope we have made this matter clear to you and sincerely hope 
you will give it favorable consideration, not for myself alone, but for the 
sake and relief of the five thousand in the state who are afflicted like my
self. Do not consider this a personal appeal, but an appeal to relieve many 
others who are handicapped like myself." 

The particular matter about which inquiry is made in said letter is this: 
If a blind person has become blind while in the state of Ohio; has resided in 

a county of the state for one year before making application for relief; makes 
application for relief and secures relief in one county of the state; then removes 
to another county in the state, is he then compelled to reside in the county, to 
which he has removed, one year before he can be granted relief in the county to 
which he has removed? 
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It will assist in an understanding of the matter to give a brief history of recent 
legislation and decisions in the matter of relief for the blind. 

In 103 0. L. 60 we find an act passed by the legislature February 18, 1913, 
which act was approved by the governor March 7, 1913. This act repeals sections 
2962, 2963 and 2964 of the General Code, and amends sections 2967, 2967-1 and 
2968 of the General Code. The legislature during the same session enacted a law 
found in 103 0. L. 833, which created an institution for the relief of needy blind 
and repeals sections 2962 to 2970, inclusive, of the General Code. This act was 
passed April 28, 1913, and was approved by the governor :May 9, 1913. 

The supreme court, however, in the case reported in 89 0. S. 351 found the 
said act passed April 28, 1913, to be unconstitutional for certain reasons set out 
in their opinion and found further that the act passed February 18, 1913, was con
stitutional and in force and effect. Hence, this act (103 0. L. 60) with sections 
2965, 2966, 2969 and 2970 of the General Code controls in the matter about which 
you make inquiry. 

Section 2966 reads as follows : 

"In order to receive relief under these provisions a needy blind person 
must become blind while a resident of this state, and shall be a resident of 
the county for one year." 

Section 2967 of the General Code, as found on page 60 of 103 0. L., reads as 
follows: 

"At least ten days prior to action on any claim for relief hereunder, 
the person claiming shall file with the board of county commissioners a 
duly verified statement of the facts bringing him within these provisions. 
The list of claims shall be filed in a book kept for that purpose in the order 
of filing, which record shall be open to the public. No certificate of qual
ification of drawing money hereunder shall be granted until the board of 
county commissioners shall be satisfied from the evidence of at least two 
reputable residents of the county, one of whom shall be a registered phy
sician, that they know the applicant to be blind and that he has the resi
dential qualifications to entitle him to the relief asked. Such evidence 
shall be in writing, subscribed to by such witnesses, and be subject to the 
right of cross examination by the board of county commissioners or other 
person. If the board of county commissioners be satisfied upon such tes
timony that the applicant is entitled to relief hereunder, said board shall 
issue an order therefor in such sum as said board finds needed, not to ex
ceed one hundred and fifty dollars per annum, to be paid quarterly from 
the funds herein provided on the warrant of the county auditor, and sus:h 
relief shan be in place of all other relief of a public nature." 

Now, it will be noted that the county commissioners of each county have 
jurisdiction over the subject of relief for the needy blind. 

Section 2966 of the General Code provides that in order to receive relief under 
these provisions a needy blind person shall be a resident of the county one year. 

Said section 2967 of the General Code, as found on page 60 of 103 Ohio Laws, 
provides that: 

"1. At least ten days prior to action on any claim for relief hereunder, 
the person claiming shall file with the board of county commissioners a 
duly verified statement <!f the fact& bringing him within these provisions, 
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"2. No certificate of qualification for drawing money hereunder shall 
be granted until the board of county commissioners shall be satisfied, from 
the evidence of at least two reputable residents of the county, one of whom 
shall be a registered physician, that they know the applicant to be blind, 
and that he has the residential qualifications to entitle him to the relief 
asked." 

In view of the above, one of the residential qualifications is that the applicant 
shall be a resident of the county one year before he can receive. relief. This is a 
jurisdictional matter and must exist before a certificate of qualification for draw
ing money can be g-ranted by the board of county commissioners. Hence, answering 
your question directly, it is my opinion that a blind person, under the conditions 
set out in your query, cannot secure relief from the county to which he has re
moved short of a year's residence in the county. 

But there is another matter to which I desire to call your attention, although 
it is not directly involved in your question, and that is a former opinion rendered 
by Hon. Edward C. Turner, while attorney-general of the state, which opinion is 
found on page 1432 of Vol. II of the Opinions of the Attorney-General for the 
year 1915. The syllabus of this opinion you will note is as follows: 

"Relief under the blind relief laws, sections 2962 to 2970, inclusive, of 
the General Code, can only be granted by the county charged with the sup
port of the applicant under the poor laws of the state." 

The section of the statutes controlling the granting of relief under the poor 
laws of the state is section 3477 G. C., the first paragraph of which reads as follows: 

"Sec. 3477. Each person shall be considered to have obtained a legal 
settlement in any county in this state in which he or she has continuously 
resided and supported himself or herself for twelve consecutive months, 
without relief under the provisions of law for the relief of the poor.* * *" 

No facts are stated in connection with the present inquiry, calling for the 
application of Mr. Turner's opinion, and I do not wish to be understood as ex
pressing either concurrence therein or disagreement therewith. 

35. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CITY AUDITOR-MAY ACT AS CLERK OF BOARD OF EDUCATION. 

This opinion holds that positions of city auditor and clerk of the board of 
education in a city school district are 1t0t incompatible and may be held by one and 
the same person. 

CoLUMBUS, OHIO, February 14, 1917. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-I have your letter of January 8, 1917, as follows: 

"We respectfully request your written opinion upon the following 
question: 
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"May the auditor of a city legally occupy the position of clerk of the 
board of education in the school district of that city?" 
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The rule of common law .incompatibility is stated by the court m the case of 
State ex rei. v. Gebert, 12 C. C. (n. s.), page 274, as follows: 

"Offices are incompatible when one is subordinate to or in any way a 
check upon the other; or when it is physically impossible for one person 
to discharge the duties of both." 

After a careful examination of the statutes, I am unable to find anything that 
prohibits one person from holding both of these offices, and I am, therefore, of 
the opinion, in direct answer to your question, that the city auditor may act as 
clerk of the board of education in the school district of the city. 

36. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gmeral. 

VILLAGE-BOARD OF TRUSTEES OF PUBLIC AFFAIRS-POWERS AND 
DUTIES DESCRIBED IN SECTION 4361 G. C. APPLY ONLY TO SAID 
BOARD-NOT TO DIRECTOR OF PUBLIC SERVICE. 

Section 4361 G. C. refers only to villages and has no application to cities. 
The powers and duties of directors of public service in cities are not broad

ened or affected in any way by section 4361 G. C. Reference to the Powers and 
duties of directors of public service in said section is made only in a descriptive 
way to iusure brevity in vesting powers in boards of trustees of public affairs of 
villages and of placing duties upon them. 

CoLUMBUS, OHIO, February 14, 1917. 

Bureau of h1spection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 12, 1917, you submit for my opinion the 
following request: 

"We refer you to section 4361 G. C. as amended 103 0. L. 561, and 
would call your attention to the following excerpt from said section: 

"'And all powers and duties relating to water works in any of these 
sections shall extend to and include electric light, power and gas plants, 
and such other similar public utilities.' 

"Question: Does this portion of section 4361, G. C., just quoted, apply 
to both cities and villages, or does it apply to villages only?" 

Section 4357 G. C. and section 4361 G. C., as amended 103 0. L. 561, read as 
follows: • 

"Sec. 4357. In each village in which water works, an electric light 
plant, artificial or natural gas plant, or other similar public utility is situated, 
or when council orders water works, an electric light plant, natural or ar
tificial gas plant or other similar public utility, to be constructed, or to be 
leased or purchased from any individual, company or corporation, council 
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shall establish at such time a board of trustees of·public affairs for the vil
lage, which shall consist of three members, residents of the village, who 
shall be each elected for a term of two years." 

"Sec. 4361. The board of trustees of public affairs shall manage, con
duct and control the water works, electric light plants, artificial or natural 
gas plants, or other similar public utilities, furnish supplies of water, elec
tricity or gas, collect all water, electrical and gas rents, and appoint neces
sary officers, employes and agents. The board of trustees of public affairs 
may make such by-laws and regulations as it may deem necessary for the 
safe, economical and efficient management and protection of such works, 
plants and public utilities. Such by-laws and regulations when not repug
nant to the ordinances, to the constitution or to the laws of the state, shall 
have the same validity as ordinances. For the purpose of paying the ex
penses of conducting and managing such water works, plants and public 
utilities, of making necessary additions thereto and extensions thereof, and 
of making ·necessary repairs thereon, such trustees. may assess a water, 
light, power, gas or utility rent, of sufficient amount, in such manner as 
they deem most equitable, upon all tenements and premises supplied with 
water, light, power or gas, and, when such rents are not paid, such trustees 
may certify the same over to the auditor of the county in which such vil
lage is located to be placed on the duplicate and collect as other village 
taxes or may collect the same by actions at law in the name of the village. 
The board of trustees of public affairs shall have the same powers and per
form the same duties as are possessed by, and are incumbent upon, the 
director of public service as provided in sections 3955, 3959, 3960, 3961, 
3964, 3965, 3974, 3981, 4328, 4329, 4330, 4331, 4332, 4333 and 4334 of the 
General Code, and all powers and duties relating to water works in any of 
these sections shall extend to.and include electric light, power and gas plants 
and such other similar public utilities, and such boards shall have such 
other duties as may be prescribed by law or ordinance not inconsistent 
herewith." 

An examination of the above mentioned sections makes it apparent that the 
board of trustees of public affairs described therein refers only to villages, for the 
reason that the board is mentioned only in connection with the term "village." 

No difficulty arises in determining the meaning of the first part of the last 
sentence of said section 4361 G. C., wherein it is stated that the board of trustees 
of public affairs shall have the same powers and perform the same duties as are 
possessed by and are incumbent upon the director of public service as provided in 
sections 3955, etc., of the General Code. The latter part of said sentence is to the 
effect that all powers and duties relating to water works in any of these sections 
shall extend to and include electric light, power and gas plants and such other 
similar public utilities, and such board shall have such other duties as may be pre
scribed by law or ordinance not inconsistent herewith. 

The question then presents itself, does the statement in said section 4361, that 

"all powers and duties relating to water works in any of these sections 
shall extoo.d to and include electric light, power and gas plants," etc., 

refer to the powers and duties of said board of trustees of public affairs, to said 
director of public service, or both ? The proper answer to said question in my 
opinion is, that said "powers and duties" refer only to the board of trustees of 
public affairs. 
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I am led to thi·s conclusion by the fact that the title of the act amending said 
section 4361, in 103 0. L. 561, is as follows: 

"An act to amend section 4361 of the General Code, relating to the 
powers and duties of the board of trustees of public affairs." 

The title of said act refers only to the powers and duties of boards of trustees 
of public affairs and does not make any reference to the powers and duties of 
directors of public service who have powers and duties in city governments similar 
to those had by said boards in villages. 

Article II, section 16 of the constitution of Ohio provides that: 

''* * No bill shall contain more than one subject, which shall be 
. clearly expressed in its title. * *" 

The courts have held that they will look to the title of a bill to determine the 
intention and object of the legislature in enacting the law. 

Bronson v. Oberlin, 41 0. S. 476. 
State ex rei. v. Kinney, 20 0. C. C. 325; 11 0. C. D. 261. 

In my opinion, the title of the act amending this section shows clearly that it 
was the intention of the legislature to enact a law that would vest powers in and 
place duties upon the village board and no other board or official. 

Further, the language of said section 4361, wherein reference is made to the 
powers and duties of a director of public service and to the sections granting and 
fixing same, does not disclose in my opinion any intention to broaden this official's 
powers and duties, but rather a use of these references only in a descriptive way, 
to insure brevity in vesting powers in said board and placing duties upon it. 

Hence, being convinced that the boards of trustees of public affairs, above 
mentioned, refer only to villages, and that the powers granted and duties fixed in 
said section 4361 refer only to boards of trustees of public affairs, J am of the 
opinion that the portion of said section 4361 quoted by you in your request for 
an opinion applies only to villages and has no application to cities. 

37. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-CONTRACT BETWEEN OHIO BOARD OF ADMINISTRA
TIO~ AND THE STANDARD PAVING CO. AND BOND SECURING 
SAME. 

CoLUMBUS, OHio, February 15. 1917. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Under date of February 2, 1917, you submitted to this depart

ment the contract entered into between your board and the Standard Paving Com
pany of Columbus, Ohio, for the erection and completion of a cottage at the Mas
sillon state hospital near Massillon, Ohio, together with the bond securing said 
contract. 

I have gone over the contract and bond and find the same in compliance with 
law. 



56 OPINIONS 

I have also received from the auditor of state a certificate to the effect that 
there is money available for the purposes of said contract. 

I have approved the said contract and two duplicate copies thereof in writing 
and have filed the original, together with the bond, in the office of the auditor of 
state, and have turned over to Mr. Harry C. Holbrook, your architect, the bal-
ance of the papers submitted. Very truly yours, 

38. 

JosEPH McGHEE, 
Attorney-General. 

MUNICIPAL PARK COMMISSION-WHEN AUTHORIZED BY COUNCIL 
MAY INSTALL CHRIS,TMAS TREE IN PLAY GROUNDS-HAS NO 
AUTHORITY TO PURCHASE GIFTS OR PAY COM PEN SA TION FOR 
EXERCISES IN CONNECTION THEREWITH. 

U1zder sections 4057 and 4058 G. C. a municipal park board or commission, bei11g 
properly authorized by council, may install and decorate and conduct a municipal 
Christmas tree in a park or childre1~'s play ground. Such authority refers only to 
the enjoyment and equipment of parks and children's play ground PrC~perty, and 
does not sanction the installation of Christmas trees generally and in places not 
dedicated to public use for parks or children's play ground purposes; nor does it 
permit the purchase and distribution of gifts or the payment of compensation to 
persons for services rendered in c01~ducting appropriate exercises i11 comtection with 
said tree. 

In effect, the authority granted would amount to the right and power to add 
to the ornamental features of a park or children's play grou11d, so tlwt same would 
be equipped and could be enjoyed in accordance with the spirit and sentiment of the 
Christnws season. 

CoLUMBUS, 0Hro, February 15, 1917. 

Bureau of Inspection and Supen•ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 8, 1917, you submitted for my opinion 
the following proposition: 

"Is the expense covering the purchase, decoration, lighting and ex
pense of conducting a municipal Christmas tree a legal charge against the 
municipal funds? 

"Is such expense authorized under section 4058 General Code?" 

Sections 4057 and 4058 G. C. are as follows: 

"Sec. 4057. The board of park commissioners shall have the control 
and management of parks, park entrances, parkways, boulevards and con
necting viaducts and subways, children's play grounds, public baths and 
stations of public comfort located in such parks, of all improvements 
thereon and the acquisition, construction, repair and maintenance thereof. 
The board shall exercise exclusively all the powers and perform all the 
duties, in regard to such property, vested in and imposed upon the director 
of public service." 

"Sec. 4058. The board shall have the expenditure of all moneys ap
propriated by the city council or received from any other source whatever, 
for the purchase, acquisition, improvement, maintenance, equipment or en-
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joyment of all such property, but no liability shall be incurred or expen
diture made unless the money required therefor is in the treasury to the 
credit of the park fund and not appropriated for any other purpose." 
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Section 4057 G. C. vests in the board of park commissioners the control and 
management of parks and children's play grounds. 

Section 4058 G. C. among other powers authorizes the board to expend money 
appropriated by council or received from other sources for the improvement, 
equipment or enjoyment of said property mentioned in said section 4057 G. C.; 
the authorization being contingent upon the money required therefor heing in the 
treasury to the credit of the park fund and not appropriated for any other purpose. 

The parks and children's play grounds are established and maintained by pub
lic agencies for the use of the general public in the way of affording recreation 
and serving as ornamental public domain. It would be difficult to establish any 
set of rules to govern the exact bounds within which the recreation or ornamental 
features of a park or children's play ground could be limited, as these features are 
largely matters of taste and of varying ideas by those in charge. 

It is my opinion that the incurring of expense for the installation of a mu
nicipal Christmas tree in a park or children's play ground by the park board or 
commission, being properly authorized by council and supplied with funds therefor, 
would be a rightful exercise of the power to equip or enjoy park or children's 
play ground property. 

The authorization as above set forth, however, would extend only to the in
stalling, decorating and conducting of the Christmas tree proper, and would not be 
sufficient to sanction the incurring of expense in the purchase of gifts to be placed 
on said tree and distributed therefrom, nor the payment of compensation to per
sons for special services rendered in conducting appropriate exercises in connec
tion with said tree. 

In other words, the authority granted would refer to decorative features only 
and in application would amount to an exercise of the power to add to the orna
mental features of a park or children's play ground, so that same would be equipped 
anrl coulrl be enjoyed in accordance with the spirit and sentiment of the Christmas 
season. 

Further, I am convinced that this authority refers only to the enjoyment and 
equipment of parks and children's play ground property and that the5c sections 
would not authorize the installation of municipal Christmas trees generally and in 
places not dedicated to public use for parks or children's play ground purposes. 

It is a well settled principle of law that municipal corporations have only those 
powers that are specifically granted by the legislature and the above mentioned 
provisions are the only ones, to my knowledge, that could be construed in any way 
to permit the erection of municipal Christmas trees at municipal expense. 

Hence, it is my opinion that the expense of the purchase, decoration and 
lighting and expense of conducting a municipal Christmas tree, under the law as 
it now exists, could be made a legal charge against municipal funds only in the 
way above mentioned. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Ge1!eral. 
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39. 

TRUSTEES-OHIO STATE AND MIAMI UNIVERSITIES-ABSENCE 
FROM MEETINGS NOT ABANDONMENT OF OFFICE-DOES NOT 
CREATE VACANCY. 

111 ere absence from meetings of the trustees of the Ohio, Ohio State and Miami 
u11iversities will not constitute an abandonment of the office so as to produce a va
cancy; neither is mere absence a cause for removal tmder section 13 G. C., or sectio11 
6 of the act of 1809, 7 0. L. 184. The causes of removal are specifically enumerated 
and for them alone ca11 a removal be made, a11d in the manner provided by law. 
Suggestio11 made that absence be added to the statutory causes for remo~'Gl. 

CoLUMBUS, OHIO, February 17, 1917. 

HoN. }AMES M. Cox, Governor of Ohio, Columbus, Ohio. 

MY DEAR GovERNOR:-You have made inquiry of this department concerning the 
three educational institutions hereafter mentioned, stating that it has been reported 
to you that certain trustees have failed to attend meetings of their respective 
boards and that you desire to know : 

"First. Would such absence produce a vacancy in the office that could 
be filled by appointment under the law? 

"Second. If such absence would not constitute a vacancy, would it 
constitute a cause for removal? 

"Third. What suggestions could be made as to a chall.Se of the statutes 
that might correct the language used?" 

To properly answer the inquiries it would not be amiss to look into the legisla
tive history of the institutions. 

OHIO STATE UNIVERSITY. 

Section 7942 G. C. provides : 

"The government of the Ohio state university shall be vested in a 
board of seven trustees, who shall be appointed by the governor, with the 
advice and consent of the senate. One trustee shall be appointed each year 
for a term of seven years from the fourteenth clay of May of such year, 
and serve until his successor is appointed and qualified. A vacancy in the 
office of trustee shall be filled by an appointment to be made in the same 
manner as an original appointment, but only for the unexpired term. The 
trustees shall not receive compensation for their services, but shall be paid 
their reasonable necessary expenses while engaged in the discharge of their 
official duties." 

Section 7946 G. C. provides for the meetings of the board. 

I herewith attach references to the acts found in 67 0. L. 20, 74 0. L. 100, 
75 0. L. 126. An examination of these acts shows that on l\brch 22, 1870, an act 
was passed establishing "The Ohio Agricultural and Mechanical College." In 75 
0. L. 126, an act was passed reorganizing and changing the name of The Ohio 
Agricultural and Mechanical College to "The Ohio State University." Sections 2 
and 3 of that act have been carried into the General Code as section 7942. 
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There is no specific statute providing for the removal of trustees and the ques
tion of removal of these officers must be found in section 13 of the General Code. 
The appointment of the trustees shall be made by the governor, with the advice and 
consent of the senate. 

THE 1-IIA~ll UNIVERSITY. 

Section 7939 G. C. provides : 

"The government of Miami university shall be vested in twenty-seven 
trustees, to be appointed by the governor by and with the advice and con
sent of the senate. Nine trustees shall be appointed every third year, for 
a term of nine years, beginning on the first day of March in the year of 
their appointment. Vacancies in the board of trustees shall be filled for 
the unexpired term in the same manner." 

I am attaching hereto a legislative history of Miami university, as far as neces
sary for this opinion, and an examination of it will disclose that the Miami uni
versity was originally established February 17, 1809, as found in 7 0. L. 184. The 
original act, section 6, gave the right to the corporation to suspend and dismiss a 
member of the corporation, who by his conduct renders "himself unworthy of the 
office, station. or place he sustains, or who from age or other infirmity, is rendered 
incapable to perform the duties of his office." 

Section 7 of the original act provided that the trustees should have the power 
to fill all vacancies which may happen in their board during the recess of the legis
lature "who shall continue in office until the end of the next session of the legis
lature," and that the president should make report thereof to the governor and 
enable him to lay the same before the next legislature, which under section 8 should 
fill vacancies. 

The act itself names the trustees and succeeding acts at different times name 
the trustees of this institution. The act of February 10, 1824, found in 22 0. L. 68 
amends several acts establishing the Miami university and at section 4 provides for 
eighteen trustees to be chosen by the legislature. 

On March 7, 1842, as found in 40 0. L. 123, the first section of the act provided : 

"Be it enacted, etc., that so much of the act entitled 'An act to establish 
the Miami university,' passed February 17, A. D. 1809, or of any act amend
atory thereto, which gives authority to the board of trustees to make re
movals from, or fill vacancies in, their own body, be and the same is hereby 
repealed. When any vacancy shall hereafter occur in the said board by 
removal from the state, death, or otherwise, it shall be the duty of the 
secretary of the board to report such vacancy to the governor of the state, 
who shall, thereupon, appoint some suitable person to fill the same. who 
shall hold the office until the end of the next succeeding session of the leg
islature; and it shall be the duty of the governor to report such vacancy to 
the legislature, as in case of other offices, and the legislature shall fill the 
same for the remainder of the unexpired term, in accordance with the 
fourth section of the 'act further to amend the several acts establishing the 
~Iiami university,' passed February 10, A. D. 1824; provided that the seat 
of any member of the board who may absent himself for two years to
gether, from the regular meetings of the trustees, may, at the discretion of 
the board, be declared vacant, and such vacancy shall be reported to the 
governor as other vacancies are." 
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·while the matter is not carried into the General Code, section 1, as above 
quoted, seems to be the only existing statute referring specifically to the removal 
of officers of this corporation. This act takes away from the board of trustees the 
authority to make removals and fill vacancies in their own body, yet in the same 
section it is provided that "the seat of any member of the board who may absent 
himself for two years together, from the regular meetings of the trustees, may, 
at the discretion of the board, be declared vacant, and such vacancy shall be re
ported to the governor as other vacanCies are." 

I have not been able to obtain any information as to what the practice has 
been since the amendment of 1842, but I am inclined to believe that it has been 
treated as if there were no specific statute for the removal of the trustees of Miami 
university and in consequence relief as far as this institution would be concerned 
would have to be sought under the provisions of section 13 G. C. 

Section 13 G. C. provides : 

"When not otherwise provided by law, an officer who holds his office 
by appointment of the governor with the advice and consent of -the senate, 
may be removed. from office by the governor with the advice and consent 
of the senate, if it be found that such officer is inefficient or derelict in the 
discharge of his duties or that he has used his office corruptly. If, in the 
recess of the senate, the governor be satisfied that such officer is inefficient 
or derelict or corrupt, he may suspend such officer from his office and re
port the facts to the senate at its next session. If in such report the senate 
so advise and consent, such officer shall be removed, but otherwise he shall 
be restored to his office." 

This section authorizes the governor, with the advice and consent of the senate, 
to remove a trustee of either one of these educational institutions. There is no 
question as far as Ohio state university is concerned and the"re is no other pro
vision of law which would effectuate a removal, and the present condition of the 
statute in relation to Miami university, with the single exception as to absence 
from meetings of the board for two years, would provide no other statutory 
method of removal, and hence, the manner of removal would have to be found in 
the general section 13 G. C., supra. 

Since this section makes a finding of inefficiency or dereliction in the discharge 
of the duty, or that the office has been used corruptly, the grounds for removal, 
under the law, before a trustee of such institution could be removed, it would be 
necessary that specific charges under the statute be filed with the governor, that 
notice be given to the officer, that a hearing be had and a finding be made of guilty 
of the charge preferred. Then, if the senate were. in session, a report of such 
hearing would have to be made to the senate and no removal could ensue, unless 
with the advice and consent of the senate. On the other hand, if the senate were 
not in session, and the governor was satisfied that the officer was guilty after a 
hearing upon proper charges, after due notice, such officer might be suspended 
from office and it would be the further duty of the governor to report all the 
facts to the senate at the next session, and if "the senate would consent to the gov
ernor's report, the officer might then be removed. 

Our supreme court in State ex rei. v. Sullivan, 58. 0. S. 504, and later in State 
ex rei. v. Hoglan et al., 64 0. S. 532, as well as in other cases, has adhered to the 
proposition of law settled as far as this state is concerned, that in cases where the 
statute fixes the causes for which an officer may be removed, the power of re
moval cannot be exercised arbitrarily, but only upon complaint and after a hearing 
had in which the officer is afforded an opportunity to refute the case made against 
him. 
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Now, as to these two institutions, I am satisfied that since it would be neces
sary, under section 13 of the General Code, to find that the officer is '"inefficient 
or derelict in the discharge of his duties or that he has used his office corruptly" 
before an officer could be removed, mere absence from meetings is not a specific 
cause for removal, neither would proof of absence alone be sufficient to substan
tiate either one of the above named charges, which are grounds for removal. There 
would have to be something more than mere absence-a failure partial or total in 
the performance of some duty-in fine, evidence that would conclusively show that 
the officer was either inefficient, or derelict, in the discharge of his duties, or that 
he had used his office corruptly. Of course, if continued absence, or wilful ab
sence were made a ground of removal by the statute, then proof of that fact would 
be sufficient. 

OHIO UNIVERSITY. 

The position of Ohio university is somewhat different from the two institutions 
heretofore spoken of. I have attached hereto some legislative history pertaining 
to this university, from which it will be seen that the act establishing the university 
in the town of Athens in 1804 by the name and style of the "Ohio university" is 
found in 2 0. L. 193, etc .. This is the recognized charter of that institution. There 
was a prior act found in 2 Laws of Northwest Territory at page 161 which estab
lish at the same place "The American Western University." 

What became of the last named corporation, whether it was ever organized 
or not, does not appear as far as the state legislature is concerned. It seems to 
have been dissolved by the act creating the Ohio university, which act invested the 
Ohio university with all the powers and privileges of the American w·estern uni
versity, for the act of 1804 as a matter of law empowered the obligations of the 
contract giving the American western university corporate powers. This last 
named act might be unconstitutional, unless the trustees of the American western 
university assented to the act of 1804. Since the trustees of the two institutions 
were practically the same persons, it may be well argued that there was such assent. 

Section 2 of the act of 1804 provides : 

"That there shall be and forever remain in the said university, a body 
politic and corporate, by the name and style of 'The president and trustees 
of the Ohio university;' which body politic and corporate shall consist of 
the governor of the state (for the time being)' the president, and not more 
than fifteen nor less than ten trustees, to be appointed as hereinafter is 
provided." 

Section 6 of the act provides: 

"That the said corporation shall have power and authority to suspend 
or remove the president or any member of the said corporation, who shall, 
by his misconduct, render himself unworthy of the office, station or place 
he sustains, or who, from age or other infirmity, is rendered incapable to 
perform the duties of his office; and the said corporation shall have power 
and authority to suspend or remove from the university, any professor, 
instructor or resident student, or servant, whenever the corporation shall 
deem it expedient for the interest and honor of the university." 

Prior to the adoption of the constitution of 1851, the trustees of the Ohio 
university were appointed by resoludon of the general assembly, but since then 
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they have been appointed by th~ governor by and with the consent of the senate, 
by virtue of sections 2 and 3 of article VII of the constitution. 

Section 2 provides : 

"The directors of the penitentiary shall be appointed or elected in such 
manner as the general assembly may direct; and the trustees of the benev
olent, and other state institutions, now elected by the general assembly, 
and of such other state institutions, as may be hereafter created, shall be 
appointed by the governor, by and with the advice and consent of the 
senate; and upon all nominations made by the governor, the question shall 
be taken by yeas and nays, and entered upon the journals of the senate.'' 

Section 3 provides : 

"The governor shall have power to fill all vacancies that may occur in 
the offices aforesaid, until the next session of the general assembly, and, 
until a successor to his appointee shall be confirmed and qualified." 

The term of these trustees is for life or until they resign, or are removed by 
the board of trustees for misconduct, for such causes as are set forth in section 
6, supra. The legislature at different times has passed acts authorizing an increase 
in the number of trustees of colleges and universities, a1id changing the number 
o.f trustees as provided for originally in the act of 1804. 

In 7 Ohio Reports 82, will be found the case of State ex rel. Jacob Linley v. 
Thomas Bryce, the syllabus of the case reading as follows: 

"A trustee of the Ohio university cannot be regarded as having vacated 
his place, if he has not resigned, unless there is a judicial decision that such 
vacation has taken place. A legislative appointment of a successor, without 
such resignation or adjudication, confers no legal right upon the person 
appointed." 

From the facts stated in the above case, Linley was appointed trustee of the 
Ohio university in 1805, at which time he resided in Athens, ·ohio, and regularly 
performed his duties on the board until 1828. He then removed to the neighbor
hood of Cincinnati, having care of a church on Walnut Hills. In 1829, he re
moved to the flats of Grave Creek in Virginia, one hundred and twenty miles east 
of Athens. Later he removed to Washington county in Pennsylvania, where he 
was residing on January 11, 1832. Between the time of his removal from Athens 
in 1828, and January 11, 1832, he appears to have been present at but one meeting 
of the board in 1830, when he transacted business with them without objection. 
This being prior to 1851, the original act providing for appointments of trustees 
by the general assembly was in force and in 30 0. L. 326 is found a resolution 
that Thomas Bryce was "appointed a trustee of the Ohio u·njversity to fill the 
vacancy occasioned by Jacob Linley having removed out of the state." 

Judge Lane, at page 83, says: 

"It is conceded that the legislature have no power of appointment, ex
cept in the event of 'a vacancy.' Unless, therefore, the nob-residence or 
non-attendance of Linley renders his office vaca~~t, the appointment of 
Bryce is not good. 
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"It is well settled that neither a neglect to exercise corporate powers, 
nor even an abuse of them, ipso facto, works a forfeiture of the fran· 
chise; that the corporation subsists until the forfeiture be ascertained and 
declared by a competent tribunal, in a judicial proceeding instituted for 
that purpose against it by government. 2 Burr. 869; 5 :\lass. 230; 16 :\lass. 
94; 7 Pick. 344; 2 Term 515; 9 Cranch 51; 6 Cowen 23; 5 Johns. 380; 16 
Serg. & R. 140; 1 Black£. 267. It is equally well settled that no member 
of ·a corporation shall be disfranchised, no officer removed, without the 
agency of a tribunal competent to investigate the cause and pronounce the 
sentence of the loss of right. The office is not vacant by neglect or abuse, 
it requires aa act d011e, or the exercise of power, to work the forfeiture and 
determine the title to the office. 2 Black. 156; 4 Kent's Com. 127; for it is 
the forfeiture of a vested right for the breach of a condition in law. 
Where the charter prescribes the terms under which the power of a motion 
is to be exercised, they must be pursued; where the organic law is silent, 
the corporation itself possesses die inherent power to ascertain and declare 
the forfeiture either of franchise or office. 2 Kent's Com. 297; 1 Burr, 517; 
2 Binn. 441; 4 Binn. 448; 5 Binn. 486; Angell and Ames on Corp. 237. 

"This proceeding is essentially adversary in its character. The justice 
of the common law permits no investigation of facts which may be fol
lowed by the loss of a right, or by the infliction of a penalty, to be con
ducted ex parte. It is essential to its validity that the party should be duly 
summoned. 4 Black. Com. 282; 1 East 638; 6 Conn. 542; 2 Serg. & R. 141; 
1 Burr. 540; Doug. 174. 

"In the present case, if the relator had forfeited his office by neglecting 
his duties, it was necessary that the corporation, after reasonable notice 
to him and an opportunity for hearing; should investigate the facts, and 
determine his title to the office by sentence, and thus create the vacancy. 
Until this was done, the relator was entitled to his seat, and the contingency 
had not happened in which the legislature could lawfully appoint a trustee. 

"As no statutory provision has prescribed a rule of proceeding in cases 
of quo warranto, the forms of proceeding are as at common law. As this 
application is made by the prosecuting attorney of the county, and the de
fellSe sets up a title to the office without objection to the authority for 
prosecuting, the court have adjudicated no other questions." 

63 

In the case of State v. Trustees of the Vincennes University, 5 Ind. 89, the 
court held that removal from the state by a trustee of the university nr failure to 
attcud tlzree successive meetings, will not of itself vacate the office. In this case 
the charter of the university provided that willful absence constituted a ground of 
removal and the court at page 81 said that failure to hold meetings, or that failure 
of particular members to attend for three successive meetings would not, per se, 
vacate their seats, in fact, that their removal from the state would not vacate 
their seats; while these acts would be grounds on which the remaining trustees 
might vacate the seats of such absent members, by electing others in their places. 
The court further said: 

"Indeed, simple absence for three meetings was not, by the charter, a 
ground for vacating the seat of a member. It was willful absence that 
constituted such ground, and this would present a question to be tried on 
an attempt by the remaining trustees to insist on a vacancy for such cause." 

It is my opmton, therefore, that mere absence from meetings, either for the 
Ohio State and Miami universities for which the causes are practically iden-
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tical, or for the Ohio university, the causes for removal being as stated supra in 
section 6 of the act of 1804, would not be sufficient of itself to constitute a cause 
for removal. So, where an attempted removal was by the governor in the one 
case, or the board of trustees of the Ohio university in the other, the settled law 
of Ohio is that prior to any finding, charges would have to be filed with the officer 
or the board authorized to hear the same, due notice would have to be given the 
officer charged, a hearing had, and a determination or finding made before the 
appointing power could exercise the right of removal. 

Conditions as above stated, apply to mere absence, and it might be well to 
further consider where and how an officer can abandon his office and thus create 
a vacancy. In determining whether there has been an abandonment, the primary 
object is the intention of the officer, for ordinarily there can be no abandonment 
by him without an intention, actual or imputed, so to abandon. This intention is 
a question of fact, to be determined as any other fact, and may be inferred from 
his acts, his conduct or his statements. Such a relinquishment, however, which 
ipso facto vacates the office, is not to be confounded with non-user or neglect of 
duty. The former vacates the office, the latter constitutes a ground for proceeding 
in the proper forum against the officer, but it does not of itself produce a va
cancy in the office without a judicial 'tletermination or finding to that effect ·by the 
officer or board authorized to try the cause. 

It is said by Justice Marshall, in Page v. Hardin, 47 Ky. (8 P. Mon.) 648: 

"A right may be forfeited or lost by neglect or misconduct, though the 
party has continually asserted or claimed it. Its vacation by abandonment, 
implies a voluntary and intentional rejection, disclaimer or surrender of it 
by the party to whom it pertains. An office may be forfeited by non-user 
or by official misconduct or misbehavior. A partial neglect to perform cer
tain duties of an office, may amount to misbehavior, and as such, be cause 
for forfeiture. But no partial neglect or non-user can, in itself, be sufficient 
evidence of abandonment-which implies a mental renunciation of the office. 
And if abandonment may be inferred conclusively from non-user or neglect 
o£ duties, so as to amount, in itself, to an absolute vacation without express 
renunciation of the office once lawfully held by the party, it can only be 
when the non-user or neglect is not only total or complete, but of such 
continuance, or under circumstances so clearly indicating absolute relin
quishment, as to preclude all future question of the facts." 

My conclusion on this question is that mere absence from meetings by the of
ficers of the institutions above named would not constitute an abandonment of the 
office so as to produce a vacancy. So far as Miami university is concerned, this 
is evidenced by the provisions in the act of 1842 which specified that even an ab
sence for two years would not necessarily create a vacancy and it would be up to 
the board at their discretion, which would imply a finding, to make such declaration. 

It strikes me that the only safe method to be followed would be in the case of 
Ohio state university and Miami university to either, by, amendment to sections 
7939 and 7942 G. C. make provision that absence without cause from the regular or 
special meetings of the board of trustees of the respective institutions for two or 
more such consecutive meetings shall constitute dereliction in the discharge of the 
duties of such trustee within the meaning of section 13 of the General Code, and 
to repeal section 6 of the act of 1804 of the Ohio university, which empowers the 
corporation to suspend or remove its members, thus giving the right of removal 
to the governor under section 13 G. C. since then there would be no other pro
vision of law for such removal, or, to amend section 13 G. C. in such a manner 
as to provide that whenever a member of the board of trustees of the said educa-
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tiona! or benevolent institutions or universities which receive state aid, who holds 
his office by appointment of the governor on the advice and consent of the senate, 
absents himself without cause from the regular or special meetings of such board 
of commissioners or trustees for two such consecutive meetings, such absence shall 
constitute dereliction in the discharge of the duties of such member. 

There is a further observance to be made concerning the Ohio university and 
the possible right to amend or repeal section 6 of the act of 1804. Under the rule 
in the Dartmouth college case, the right of the legislature to change the corporate 
franchise granted in 1804, might be seriously questioned. I would further recom
mend that since the change in any event could be made with the consent or assent 
of the trustees of Ohio university, that as an inducement to such assent, some sort 
of an act be passed requiring as a condition precedent for the receipt of state aid 
of any incorporated educational institution, that such corporation should first file 
with the officer authorized to pay the trustees any levy. for state aid, a certified 
copy of a resolution properly passed by the board of trustees of such corporation, 
assenting to the change or changes above mentioned. 

The Ohio university occupies an anomalous position and there is always· the 
question that it is not a state institution under section 2 of article VII of the con
stitution, although ever since the adoption of the 1851 constitution the trustees 
have been appointed and all the trustees now serving were appointed under the 
provisions of said section 2. 

The state of Ohio, as trustee, accepted a land grant made by the act or res.olu
tion of congress of 1787 for the sale of a large tract of land in Ohio "to the 
Ohio company" wherein it was provided that: 

"Not more than two complete townships to be given perpetually for the 
purposes of an university, to be laid off by the purchaser or purchasers as 
near the center as may be, so that the same shall be of good land to be 
applied to the intended object by the legislature of Ohio." 

The state placed the immediate care and supervision over the lands granted as 
aforesaid as well as the affairs of the university in the hands of certain agents of 
the state in its behalf appointed by the legislature and denominated the "president 
and trustees of the Ohio university." 

There is no duty devolving upon the state to grant further and additional sums 
to this university, but an entering wedge was secured in 1875, 72 0. L. 84, when 
an act refunding certain funds was passed by the general assembly. It was not 
until 1896, 92 0. L. 40, that the levy of an annual tax for this institution was passed 
in what was known as "the Sleeper bill." This is followed by an act in 95 0. L. 45, 
establishing a normal school there, and later acts of April 2, 1906, 98 O. L. 309, 
which determined the policy of the state towards the Ohio and other named uni
versities, and fixed the state taxes to be thereafter levied for their support. 

Inasmuch as this policy is firmly established and each succeeding legislature 
has contributed to these institutions, I hardly think the trustees would fail to with
stand inducement offered for their assent to such a change in the corporate fran
chise as will place beyond question the appointment of the trustees in the hands of. 
the governor under sections 2 and 3 of article VII of the constitution and give him 
the right to make removals under section 13 of the General Code. 

Miami university, likewise, is not owned and operated by the state, but the 
legislature in 1869 passed an act authorizing the governor to make the appointments 
of the trustees and this has been acceded to ever since and no question has ever 
been raised as to the legislature's right to make this change. It might be observed 

3-Vol. 1-A. G. 
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that the original act establishing Miami university in section 15 reserved the right 
to the legislature to alter the provisions of that charter, which right does not ap
pear to have been reserved in the incorporation of Ohio university. 

40. 

Trusting that this fully answers your inquiry, I am, 
Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

INDUSTRIAL COMMISSION-UTILITIES COMMISSION-ACTS CRE
ATING SAME ARE CONSTITUTIONAL UNDER SECTION 16, 
ARTICLE 11. 

1. The act creating the public utiUties commzsSI01! of Ohio is not wu:oHsti
tutional under and by virtue of section 16 of Article II of the Constitution. The 
conditions of said section of the Constitution are fully mef tin said act. The sections 
amended or changed are repealed. The act nowhere refers to sections that are re
pealed. The act is not in the least dependent upon rcpea./ed sections for its force 
and vitality, but it is one full, complete, rounded out act, embodying within ritsel/l 
everything that is necessary to give it force and vitality. 

2. The act creating the industrial commission of Ohio is not unconstitutional 
under and by virtue of said section of the Constitution. This for the same reasons 
as set out in reference to the act creating the public utilities commissio11; and for 
the further .reason that said act specifically provides that the powers and duties 
conferred on said industrial commissi01~ are such as are conferred by law. Nat 
conferred by repealed statutes, but by living, Vlital statutes. 

3. There is no aim or intention to find or decide in this opinion as to ·what 
.extent or in what respects the Parrett-Whittemore law is unconstitutional under 
and by virtue of the recent decision of the supreme court. 

CoLUMBUS, OHio, Februar:'( 17. 1917. 

HoN. ]AMES M. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR SIR :-Your communication of January 20, 1917, in which you make 
inquiry as to the constitutionality of the acts creating the public utilities commission 
and the industrial commission, was received. The communication reads as follows: 

"One of the grounds upon which the Parrett-Whittemore law was 
held to be unconstitutional, was that in its construction certain vitals were 
carried into it from the Warnes law, by reference to sections from the 
Warnes law, and then, in the concluding part of the Parrett-Whittemore 
law, the Warnes law was repealed, embodying the sections that were to 
be a part of the Parrett-Whittemore law." 

Your inquiry refers to the industrial commission law and the public utilities 
commission law, and is as to whether these two laws might possibly be uncon
stitutional for the same reasons as set out in the recent opinion of our supreme 
court, for which the Parrett-Whittemore law was declared unconstitutional. 

I will first notice your inquiry as to the act creating the public utilities com
mission. Let us first consider just what the supreme court decided in the case of 
The State of Ohio ex rei. Willis R. Godfrey, a Taxpayer, v. P. C. O'Brien, Treas-
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urer, et al., wherein the court held the Parrett-Whittemore law to be unconsti
tutional, and why said court so decided. 

In so far as your inquiry is concerned, the criticism of the court was aimed at 
section 3 and section 17 of said. act (106 0. L. 246). 

Section 3 of said act is as follows : 

"Section 3. Whenever any person, company, firm, partnership, asso
ciation or corporation was by any existing provision of any Jaw repealed 
by this act required to return property to the district assessor for taxation, 
the same shall be returned to the county auditor; and whenever the district 
assessor was by any provision of any such law charged with any duty or 
vested with any powers in making up the original tax list, or in listing 
and valuing any property which has been omitted from the tax list, or in 
correcting any returns or statements of property for taxation, either with 
respect to its valuation or amount, such duty shall devolve upon and be 
performed by the county auditor and such power shall vest in him and be 
exercised by him." 

Section 17 of said act is as follows: 

"Section 17. At the regular election to be held in November, 1915, 
and biennially thereafter, assessors shall be elected in the manner provided 
by law for the election of ward, district, city, village and township officers 
as follows: In municipal corporations divided into wards, one assessor 
shall be elected in each ward; in villages one assessor shall be elected; in 
cities not divided into wards, the board of deputy state supervisors of 
elections or the board of deputy state supervisors and inspectors of elec
tions, as the case may be, shall, acting in conjunction with the county audi
tor, within ten days after this act shall become effective, divide such cities 
or such part or parts thereof as may be located in their county, into such 
number of assessment districts as in the judgment of the county auditor 
may be necessary in order to provide for the assessment of all the property 
therein; a division so fixed shall remain in effect for a period of four 
years, at the expiration of which and quadrennially thereafter a like di
vision shall be made in the same manner and by the same authority. One 
assessor shall, at the time specified in this section,. be elected in each assess
ment district so created; provided, however, that nothing therein shall be 
so construed as to require a division of any municipal corporation or part 
thereof into assessment districts when, in the judgment of the county audi
tor, such division is not necessary, in which event one assessor shall be 
elected in the entire municipal corporation or in that part thereof which 
may be located in one county as the case may be; in townships not having 
a municipal corporation therein, one assessor shall be elected in such town
ship ; in townships composed in part of a municipal corporation, one as
sessor shall be elected in the territory outside such municipal corporation. 
An assessor shall be a citizen possessing the qualifications of an elector 
of such ward, district, city, village or township. Such assessor shall take 
and hold his office for the term of two years from and after the first day 
of January following his election. Upon the election and qualification of 
such assessor, the right of the deputy assessor, theretofore appointed 
under any provision of law to exercise any powers or perform any duties 
as such deputy assessor shall cease and determine, and he shall turn over 
to the person so elected and qualified, all the books, records, papers and 
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furniture of said office. Such elected assessor shall be the successor of 
said appointed officer, with full power to take up, carry on and complete 
any and all of the unfinished business thereof, and he shall perform all 
the duties, exercise all the powers and be subject to all the liabilities and 
penalties devolved, conferred or imposed by law upon the deputy assessor 
so appointed." 

The court held that these two sections were not in harmony with section 16 
of article II of the Constitution, which reads as follows: 

"No bill shall contain more than one subject, which shall be clearly 
expressed in the title. And no law shall be revived or amended, unless the 
new act contains the entire act revived or the section or sections amended, 
and the section or sections so amended shall be repealed." 

The court held in the syllabus as follows: 

"* * * * * * * * * * 
"6. The proviSions of section 16 of article II of the Constitution of 

Ohio, providing that no law shall be revived or amended unless the new 
act contains the entire act revived, or the section or sections amended, is 
mandatory. The inclusion by reference, of the provisions of a repealed 
statute is in violation of this provision of the constitution of Ohio, and void. 

"7. The statute defining the duties, powers, liabilities and penalties 
imposed upon deputy assessors being repealed, the provisions of section 
17 of the act of the general assembly of Ohio, passed May 7, 1915 (106 0. 
L. 246), that the elected assessor 'shall perform all the duties, exercise all 
the powers and be subject to all the liabilities and penalties devolved, con
ferred or imposed by law upon the deputy assessor so appointed,' is un
constitutional and void. 

"* * * * * * * * * *" 

And in the opinion the court says : 

"Section 3 of this act provides that the duties imposed upon the district 
assessor, 'by any existing provision of any law repealed by this act 
* * * shall devolve upon and be performed by the county auditor.' 

"* * * * * * * * * * 
"While it was held by this court in the case of Lehman v. McBride, 

15 Ohio St. 571, that the clause in section 16 of article II which provides 
that, 'the section or sections so amended shall be repealed,' is directory 
only to the general assembly, and was not intended to abrogate the long 
established rule as to repeals by implication; yet it is clear that this court 
entertained a different view as to the other provisions in the same section 
of the ·constitution. 

"In the opinion in that case (page 603), it is said that the purpose of 
this constitutional provision is to make 'all acts when amended intelligible 
without the examination of the statute as it stood prior to the amendment. 
It requires every section intended to supersede a former one to be fully set 
out. No amendments are to be made by directing specified words or clauses 
to be stricken from or inserted in the section of a prior statute which may 
be referred to, but the new act must contain the section as amended.' 

"Aside from this positive declaration of this court in the case of Leh
man v. McBride, supra, it is clear that this provision of the constitution 
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requiring each new act to contain the entire act as revived, or the section 
or sections amended, is mandatory; otherwise repealed sections must be 
given the same force and effect as if they were not in fact repealed. 

"The repeal of a statute is the end of that statute. To all intents and 
purposes it is the same as if it had never existed. A reference in a legis
lative act to a repealed law, as supplementary or explanatory of the new 
act, is an absurdity, prohibited by this provision of the constitution. 

"Any other course would lead to endless confusion and uncertainty, 
and prevent an intelligent administration of the statutory law of this state. 
The fact that a statute is recently repealed, or repealed by the same act 
which refers to it, is no argument in favor of such loose legislation. If 
that can be done, then reference can be made to a statute repealed half a 
century ago, or, the new section might remain unrepealed for the next 
half century. In either case it would require that all repealed statutes be 
carried into each edition of the General Code published, otherwise there 
would be no means available to determine the scope, intent and purpose 
of the act which incorporates by reference a part of the provisions of the 
repealed law. This, of course, would be wholly impracticable, if not im
possible." 
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From the law as laid down in the syllabus and from the opmwn of the 
court, it is plainly evident that the part of the Parrett-Whittemore act which the 
court criticised, was that part in which the said <let referred to sections of the 
former act and then repealed said sections. 

In considering the decision of the court as to the unconstitutionality of the 
Parrett-Whittemore law, it must be noted that the Parrett-Whittemore law is 
one whole and complete scheme of taxation, and was enacted to take the place of 
the Warnes law (103 0. L. 786), and it repealed the entire Warnes law in repealing 
sections 5579 to 5624-20 both inclusive, but at the same time that the Parrett
Whittemore law repealed every provision and every section of the Warnes law, 
it provided in section 3 that the county auditor shall perform the duties of the 
district assessor, which duties were set forth nowhere but in the law repealed. 

Further, section 17 of the Parrett-Whittemore act provided that-

"Such elected assessor shall be the successor of said appointed officer, with 
full power to take up, carry on and complete any and all of the unfinished 
business thereof, and he shall perform all the duties, exerCise all the 
powers and be subject to all the liabilities and penalties devolved, conferred 
or imposed by law upon the deputy assessor so appointed." 

It was the Warnes law which provided for the appointment of deputy assessors 
and conferred upon them their duties. Thus, the Parrett-Whittemore law, at the 
same time that it conferred upon the elected assessor the duties then and thereto
fore devolving upon the appointed deputy assessor, repealed the whole law in 
which the duties of the appointed deputy assessor were set forth. 

In considering the recent decision of our supreme court, it is very clear that 
this is the foundation and whole ground work of its decision. 

Now, the question is as to whether the act creating the public utilities com
mission is unconstitutional by virtue of this same provision of the constitution. 
First, let us notice a few things in general as to this act. 

The act creating the public utilities commission amended the act creating the 
public service commission and conferred further duties and powers upon the public 
utilities commission. The title to the public utilities commission act, as found on 
page 804 of 103 0. L., is as follows: 
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"AN ACT 

to create the public utilities commission of Ohio, to prescribe its organiza
tion, its powers and its duties, and to repeal sections 487 to 499, inclusive, 
sections 543 to 551 inclusive, sections 614, 614-24, 614-25, 614-26, 614-69, 
614-70, 614-80, 614-81 and 614-83 of the General Code." 

In other words, it created the public utilities commission to take the place of 
the public service commission, provided for its organization, prescribed its duties 
and repealed certain sections of the public service commission act. 

The act creating the public service commission is found in 102 0. L. 549, the 
title of which reads as follows: 

"AN ACT 

"Changing the name of the railroad commission of Ohio, to that of the 
Public Service Commission of Ohio, defining the powers and duties of the 
latter commission with respect to public utilities, and to amend sections 
501, 502 and 606 of the General Code." 

This act created the public ser~ice commission to take the place of the railroad 
commission and prescribed the duties of the public service commission and repealed 
certain sections. 

Section 614-1 of the General Code, which is a. part of the act creating the 
public service commission, is as follows: 

"The railroad commtsswn of Ohio shall hereafter be known as the 
Public Service Commission of Ohio. In addition to the powers, duties and 
jurisdiction conferred and imposed upon said commission by chapter one, 
division two, title three, part first, of the General Code, and the acts man
datory or supplementary thereto, the public service commission of Ohio 
shall have and exercise the powers, duties and jurisdiction provided for in 
this act." 

The act creating the railroad commission and prescribing its duties ts found 
in 98 0. L. 342, the title of which is as follows: 

"AN ACT 

"To regulate railroads and other common carriers in this state, create a 
board of railroad commissioners, prevent the imposition of unreasonable 
rates, prevent unjust discriminations and insure ah adequate railway 
service." 

It will be noticed that each one of these acts is full and complete within 
itself. The act creating the railroad commission was one entire, complete act. 
The act amending the railroad commission act and creating the public service 
commission to take the place of the. railroad commission provided that the public 
service commission should perform all the duties and have all the powers of the 
railroad commission, and in addition thereto such powers and duties enumerated 
in the act itself. 

The act amending the public service commission act and creating the public 
utilities commission to take the place of the public service commission, provides 
that the public utilities commission shall succeed to all the rights, powers and 
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authority heretofore exercised by the public service commtsston, and in addition 
gives the public utilities commission further rights, powers and authority enumerated 
in the act itself. 

Section 20 of the act, which is section 499-7 of the General Code, reads as 
follows: 

"Section 499-7. The public utilities commtsston shall succeed to and 
be possessed of the rights, authority and powers now exercised by the 
public service commission of Ohio and perform all the duties now imposed 
upon the public service commission of Ohio, and said powers and authority 
shall be exercised and enforced, and said duties performed in the manner 
now provided by law for the said public service commission. Said public 
service commission of Ohio shall on and after the time when this act shall 
take effect have no further legal existence, and the public utilities com
mission is hereby authorized and directed to assume .and continue as suc
cessor of said public service commission of Ohio. Wherever in the General 
Code the terms railroad commission or public service commission occur, 
the term public utilities commission shall be substituted therefor." 

And this section is the only section of the act which has any similarity to 
sections 3 and 17 of the Parrett-Whittemore act, and is the only section of the act 
which could be open to the same criticism as sections 3 and 17 of the Parrett
Whittemore law. 

But section 20 does not contain the provisions which drew the fire of the 
supreme court in its recent decision and because of which the supreme court de
clared the act unconstitutional. Section 20 does not refer to repealed statutes. 
It refers to no statutes that are not in full force and effect. It does not even 
refer to anything outside the very act which was amended by the act creating 
the public utilities commission, and of which section 20 is a part. It does not 
pretend to do anything other than to place the powers, duties and authority hereto
fore devolving upon the public service commission, upon the public utilities com
mtsswn. So there is no similarity whatever between the provisions of section 20 
of the public utilities commission act and sections 3 ~nd 17 of the act declared 
unconstitutional by the supreme court. 

But let us go further and consider the public utilities commission act in the 
light of section 16 of article II of the Constitution, and independent of the late 
decision of the supreme court. Said section .16 reads in part as follows: 

"And no law shall be revived or amended unless the new act contains 
the entire act revived, or the section or sections amended, and the section 
or sections so amended shall be repealed." 

The act creating the public utilities commission comes clearly within the above 
constitutional provision. The act does not revive a repealed act. It amends a 
living act. 

1'\ ow, what does the constitution require when this is done? Simply, that 
the new act contain the section or sections amended, and secondarily that the 
section or sections so amended shall be repealed. These conditions are fully and 
completely complied with. The sections of the new act which modify sections of 
the old act a•e all set out. The sections amended or changed are repealed. The 
sections repealed, namely, sections 487 to 499 inclusive, 543 to 551 inclusive, 614. 
614-24, 614-25, 614-26, 614-69, 614-70. 614-80. 614-81 and 614-83 of the General 
Code do not contain any matter which is not provided for in the new act. The 
new act nowhere refers to the sections repealed. 1'\ either is it in the least de-
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pendent upon the repealed sections for its force and vitality. The new aCt simply 
transfers the duties of the old public service commission to the public utilities 
commission, and gives the latter commission further duties. The act as amended 
is one full, complete, rounded-out act, embodying in itself everything that is 
necessary to give it force and vitality. · 

Hence, it is my opinion that the act amending the public service commission 
act and creating the public utilities commission to take the place of the public 
service commission, and prescribing its duties, is clearly constitutional in the light 
of section 16 of article II of the Constitution. 

Your second query goes to the question of the constitutionality of the act 
creating the industrial commission of Ohio, which act is found in 103 0. L. 95. 
The title of said act is as follows: 

"AN ACT 

"Creating the industrial commission of Ohio, superseding the state liability 
board of awards, abolishing the departments of commissioner of labor 
statistics, chief inspector of mines, chief inspector of workshops and 
factories, chief examiner of steam engineers, board of boilers rules and 
state board of arbitration and conciliation, merging certain powers and 
duties of said departments in and transferring certain powers and duties 
of said departments to said industrial commission of Ohio, and granting 
such commission certain other powers, and repealing sections 872, 873, 874, 
876, 877, 878, 879, 880, 881, 883, 884, 897, 898, 900, 902, 903, 908, 979, 981, 
983, 984, 986, 987, 988, 993, 1001, 1028-4, 1038, 1039, 1042, 1043, 1044, 1046, 
1058, 1058-6, 1058-9, 1058-13, 1058-14, 1058-15, 1058-27, 1059, 1060, 1061, 
1062, 1078 of the General Code." 

It will be noted in the title that this act creates the indu~trial commtsswn to 
supersede the state liability board of awards and abolishes a number of depart
ments theretofore existing in the state, and grants to the industrial commission 
additional powers and repeals certain sections of the General Code. 

A careful consideration of the sections repealed by this act will convince 
one that this is all that was contemplated by the act. The sections providing for 
the duties of the boards and departments abolished are not repealed excepting in 
a few minor points. The sections repealed simply refer to the appointment of 
the members of the different departments, their organization. their bonds and their 
reports, leaving in the statutes the sections which refer to the duties of these 
different departments and boards which the act abolishes, and then confers upon 
the industrial commission these same duties and powers. 

Very much th~ same line of reasoning applies to the consideration of the 
constitutionality of this act as was used in considering the constitutionality of the 
act creating the public utilities commission. There are three sections, and only 
three, in the act creating the industrial commission, which must be considered. 
The first is section 11 of said act, which is section 871-11 of the General Code. 
This section reads as follows: 

"Section 871-11. On and after the first day of September, 1913, the 
following departments of the state of Ohio, to wit: Commissioner of labor sta
tistics, chief inspector of mines, chief inspector of worksh0ps a:nd factories, 
chief examiner of steam engineers, board of boiler rules, and the state board 
of arbitration and conciliation, shall have no further legal existence, except 
that the heads of the said departments, and said boards, shall within ten 
days after the said date submit to the governor their reports of their 
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respective departments for the portion of the year 1913 during which they 
were in existence, and on and after the first day of September, 1913, the 
industrial commission of Ohio shall have all the powers and enter upon the 
performance of all the duties conferred by law upon the said departments." 
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Section 24 of this act is very similar to section 11, this being section 871-24 
G. C., and reads as follows : 

"Section 871-24. All duties, liabilities, authority, powers and privileges 
conferred and imposed by law upon the commissioner of labor statistics, 
special agents for the commissioner of labor statistics, chief inspector of 
mines, district inspectors of mines, chief inspector of workshops and fac
tories, first assistant chief inspector of workshops and factories, second 
assistant chief inspector of workshops and factories, district inspectors of 
workshops and factories, chief examiner of steam engineers, assistant 
chief examiner of steam engineers, district examiners of steam engineers, 
the board of boiler rules, head of the department of the board of boiler 
rules and chief inspector of stea·m boilers, assistant chief inspector of 
steam boilers, general inspectors of steam boilers, special inspector of steam 
boilers, state board of arbitration and conciliation, are hereby imposed upon 
the industrial commission of Ohio and its deputies on and after the first 
day of September, 1913. 

"All laws relating to the commissioner of labor statistics, special 
agents of the commissioner of labor statistics, chief inspector of mines, · 
district inspectors of mines, chief inspector of workshops and factories, 
first assistant chief inspector of workshops and factories, second assistant 
chief inspector of workshops a,nd factories, district inspectors of work
shops and factories, chief examiner of steam engineers, assistant chief 
examiner of steam engineers, district examiners of steam engineers, the 
board of boiler rules, head of the department of the board of boiler rules 
and chief inspector of steam boilers, assistant chief inspector of steam 
boilers, general inspectors of steam boilers, special inspectors of steam 
boilers, state board of arbitration and conciliation, on and after the first 
day of September, 1913, shall apply to, relate and refer to the industrial 
commission of Ohio, and its deputies. Qualifications prescribed by law for 
said officers and their assistants and employes shall be held to apply, 
wherever applicable, to the qualifications of the deputies of the commission 
assigned to the performance of the duties now cast upon such officers, 
assistants and employes." 

I 

These sections do not provide that the industrial commtsswn shall perform 
duties and exercise powers set out in certain sections repealed by the act, as did 
sections 3 and 17 of the Parrett-\Vhittemore law. These sections simply provide 
that the industrial commission is to perform the duties and exercise the powers 
which theretofore had been performed and exercised by the boards and depart
ments abolished, and the legislature was careful to make this clear in the wording 
of these sections. 

Section 11 of the act under consideration provides that: 

"On and after the first day of September, 1913, the industrial com
mission of Ohio shall have all the powers and enter upon the performance 
of all the duties conferred by law upon the said departments." 
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Section 24 provides that "all duties, liabilities, authority, powers and privileges 
conferred and imposed by law upon" the various boards and departments abolished, 
"are hereby imposed upon the industrial commission of Ohio and its deputies, on 
and after the first day of September, 1913." 

Now, the language used in these sections is just the reverse of the language 
used in sections 3 and 17 of the Parrett-\,Yhittemore law. Under no view that 
could be taken of sections 11 and 24 could it be held that repealed statutes confer 
powers and duties by law. The only duties and powers to be performed by the 
industrial commission are those duties and powers conferred upon the departments 
mentioned in sections 11 and 24, as found in living, vital statutes. 

'We must also note section 12 of the act under consideration. This section was 
amended at the same session of" the legislature in which the original law creating 
the industrial commission was enacte~. As amended, it is found in 103 0. L. 656 
and reads as follows: 

"Section 12. The industrial commtsswn shall supersede and perform 
all of the duties of the state liability board of awards, provided in and by 
the act of the general assembly of the state of Ohio passed the thirty-first 
day of May, 1911 (102 0. L. 524), entitled, 'An act to create a state insur
ance fund for the benefit of injured and the dependents of killed employes 
and to provide for the administration of such fund by a state liability 
board of awards,' and all amendments to said act, and by the act of the 
general assembly passed February 26, 1913, approved March 14, 1913, and 
filed in the office of the secretary of state March 17, 1913, entitled 'An act 
to further define the powers, duties and jurisdiction of the state liability 
board of awards with reference to the collection, maintenance and di~burse
ment of the state insurance fund for the benefit of injured, and the de
pendents of killed employes and requiring contribution thereto by em
ployers, and to repeal sections 1465-42, 1465-43, 1465-45, 1465-46, 1465-53, 
1465-54, 1465-55, 1465-56, 1465-57, 1465-58, 1465-59, 1465-60, 1465-61, 1465-62, 
1465-63, 1465-64, 1465-65, 1465-66, 1465-67, 1465-68, 1465-69, 1465-70, 1465-71, 
1465-72, 1465-73, 1465-74, 1465-75, 1465-76, 1465-77, 1465-78, 1465-79 of the 
General Code,' on and afte~ the first day of September, 1913; and 
said commission on and after the first day of September, 1913, as suc
cessor of the said liability board of awards, shall be vested with and assume 
and exercise all powers ana duties cast by law upon said liability board of 
awards, and on the first day of September, 1913, the term of office of the 
members constituting the said state liability board of awards of Ohio shall 
cease and terminate, together with all rights, privileges and emoluments con
nected therewith." 

To understand this section as amended, several facts must be noted: 
(a) The original act creating the state liability board of awards is found in 

102 0. L. 524, the title of which act is as follows: 

"AN ACT 

"To create a state insurance fund for the benefit of injured, and the de
pendents of killed employes, and to provide for the administration of such 
fund by a state liability board of awards." 

(b) This act was radically amended by an act which is found in 103 0. L. 
72, which act is commonly known as the workmen's compensation law, the title 
of which act is as follows: 
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''AN ACT 

"To further define the powers, duties and jurisdiction of the state liability 
board of awards with reference to the collection, maintenance and dis
bursement of the state insurance fund for the benefit of injured, and the 
dependents of killed employes and requiring contribution thereto by em
ployers, and to repeal sections 1465-42, 1465-43, 1465-45, 1465-46, 1465-53, 
1465-54, 1465-55, 1465-56, 1465-57, 1465-58, 1465-59, 1465-60, 1465-61, 1465-62, 
1465-63, 1465-64, 1465-65, 1465-66, 1465-67, 1465-68, 1465-69, 1465-70, 1465-71, 
1465-72, 1465-73, 1465-74, 1465-75, 1465-76, 1465-77, 1465-78, 1465-79 of the 
General Code." 
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Hence, section 12 of the act under consideration confers upon the industrial 
commission all the powers and duties originally conferred upon the state liability 
board of awards and all amendments to said act, together with all the duties 
and powers conferred upon the state liability board of awards by the act passed 
February 26, 1913, and found, as above set forth, in 103 0. L. 72. But it confers 
upon the industrial commission no duties and powers set out in certain sections of 
the statutes which are repealed by the same act. The legislature was again 
careful to provide in this section also that-

"said commission on and after the first day of September, 1913, as suc
cessor of the said liability board of awards, shall be vested with and assume 
and exercise all powers and duties cast by law upon said liability board 
of awards," 

not duties and powers conferred by repealed statutes, but duties and powers con
ferred by law. 

I know it might be thought at first sight that, inasmuch as the act found in 
103 0. L. 72 repeals many of the sections of the act found in 102 0. L. 524, 
conferring duties upon the state liability board of awards, section 12 of the act 
under consideration confers duties and powers set forth in repealed sections of 
the act; but the legislature was careful to provide that there should be conferred 
on the industrial commission the duties of the state liability board of awards pro
vided for in the act found in 102 0. L. 524 and all amendments to said act, and 
by the act of the general assembly passed February 26, 1913, to prevent such a 
construction being placed upon said section. 

Not the original act alone, but the original act as amended, was in the mind 
of the legislature. Not the repealed sections of the original act creating the state 
liability board of awards, but the act as amended, is referred to in section 12 of 
the act under consideration. Not dead provisions in repealed statutes, but living 
principles in an amended law, were in the mind of the legislature. 

I am therefore of the opinion that the act creating the industrial commission 
of Ohio is not unconstitutional in the light of section 16 of article II of the Con
stitution. The only theory upon which the acts creating the public utilities com
mission and the industrial commission could be held unconstitutional in view of 
section 16 of article II of the Constitution, would be the following, that no statute 
or section of a statute can be made to refer to the pr!)visions of any other statute 
or section thereof. But it is my opinion that said section of the constitution would 
not bear this construction. Neither do I consider that the supreme court in its 
recent decision placed such a construction upon the same. 

I might say, in passing, that sections 1465-37, 1465-40 and 1465-41 G. C. ought 
to be repealed. The industrial commission supersedes the state liability board of 
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awards and the provisions of said sections are at the present repealed by implica
tion. Hence they should be repealed in fact. 

41. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CORPORATION-CANNOT INCREASE CAPITAL STOCK BY INCREAS
ING NOMINAL VALUE OF SHARES. 

A corporation has no power under the statutes of Ohio to increase its capital 
stock by increasing the nominal value of its shares. 

CoLUMBUS, OHIO, February 17, 1917. 

RoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 
DEAR SIR:-This office is in receipt of a communication from you under date 

of February 1, 1917, in which you ask my opinion as follows: 

"The Ohio Oil Company, a corporation of Findlay, Ohio, has made ap
plication to this office to increase its capital stock from $15,000,000.00 to 
$60,000,000.00. It is attempting to do this, as shown by the enclosed cer
tificate, by increasing the par value of its shares without increasing the 
number of shares. 

"I desire an opinion from you whether this can be done; also whether 
the enclose!l certificate should be accepted and filed by this office." 

By reference to the certificate of increase tendered you by the corporation and 
referred to in your communication to me I note that at a special meeting of the 
stockholders of the Ohio Oil Company held at the general offices of the company 
at Findlay, Ohio, on January 31, 1917, called in apparent conformity to the pro
visions of the Statutes, the stockholders of the company voted an increase of the 
capital stock of the company by resolution, which, in words and figures, is as 
follows: 

"Resolved, That the capital stock of the Ohio Oil Company be increased 
from the present amount thereof, to wit: Fifteen million ($15,000,000.00) 
dollars, consisting of six hundred thousand (600,000) shares of the par 
value of twenty-five ($25.00) dollars each, to sixty million ($60,000,000.00) 
dollars, to consist of six hundred thousand (600,000) shares of the par 
value of one hundred ($100.00) dollars each; and 

"Be it further Resolved, That the president and secretary of the com
pany be, and hereby are, directed to file with the secretary of state of state 
of Ohio, a certificate of such increase, and to do all acts and things that 
may be necessary to comply with the provisions of any law or laws appli
cable to and regarding the increase of stock." 

The certificate of increase of capital stock above referred to further provides: 

"And this is to further certify: That all of the capital stock of the 
said the Ohio Oil Company heretofore authorized, amounting to fifteen 
million ($15,000,000.00) dollars, has been subscribed ~nd fully paid up." 
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With respect to the increase of the capital stock voted by the stockholders of 
the Ohio Oil Company, as indicated by your communication and the certificate 
thereto attached, I may add that I am in receipt of a communication from the 
attorneys representing the Ohio Oil Company in which they say: 

"Referring to the certificate of increase of the capital stock of the Ohio 
Oil Company, recently presented for filing in your office, we beg to advise 
that on January 1, 1916, the assets of the Ohio Oil Company exceeded its 
capital stock and all other liabilities by $65,811,743.12, and the capital stock 
has been increased in order that it may more nearly equal the assets. 

"In notices of the special meeting mailed to all stockholders it was 
stated that if a proposed increase of capital stock was authorized the same 
would be distributed pro rata to all stockholders and in conformity to this 
plan on January 31, 1917, immediately following the adjournment of the 
stockholders' meeting, all of the directors of the Ohio Oil Company met 
and unanimously adopted a resolution to distribute this stock, represented 
by the increase, pro rata to the stockholders of the Ohio Oil Company. 

"By increasing its capital stock the stockholders of the Ohio Oil Com
pany had only in mind the purpose of eliminating a great disparity be
tween assets and capital stock and distributing the additional stock pro rata 
to all stockholders. This was the plan and it has been consummated. 

"This increase is effected by increasing the nominal value of existing 
shares to avoid the great additional expense of bookkeeping that would be 
required if the increase had been made by increasing the number of shares, 
the statute, as we think, plainly contemplating these alternative modes to 
suit the accommodations of the stockholders. This places the nominal value 
of the shares of stock precisely where it was at the original organization 
of the company and where it might now be placed by original articles of 
incorporation." 

From the certified copy of the articles of incorporation of this company and 
the certificate of increase and reduction of its capital stock heretofore made, it 
appears that the company was incorporated in 1887 with a capital stock of $1,000,-
000.00 divided into 10,000 shares of $100.00 each. Thereafter, in 1889, proceedings 
were had increasing the capital stock from $1,000,000.00 to $3,500,000.00. In 1890 
the capital stock was further increased from $3,500,000.00 to $8,000,000.00. In 1892 
a certificate was filed by this company in the office of the secretary of state re
citing proceedings had by the stockholders of the company reducing the capital 
stock from $8,000,000.00 to $2,000,000.00; the action of said stockholders and direc
tors of the company being indicated by the following taken from the said cer
tificate: 

"KNOW ALL MEN BY THESE PRESENTS, That we, the under
signed, being all of the stockholders of the Ohio Oil Company; a corpora
tion organized under the laws of the state of Ohio, do hereby consent and 
agree to and with each other, and with all others concerned, that the board 
of directors of the said the Ohio Oil Company may reduce the amount of 
its capital stock from eight millions of dollars ($8,000,000.00) to two mil
lions of dollars ($2,000,000.00), and that the board of directors for that 
purpose may reduce the nominal value of all the shares of the capital 
stock of the said the Ohio Oil Company from one hundred dollars ($100) 
per share to twenty-five dollars ($25) per share, and issue certificates 
therefor. 

* * * * * * * * * * 
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"Resolved, That the capital stock of the Ohio Oil Company be, and 
the same is hereby reduced from eight millions of dollars ($8,000,000.00) 
to two millions of dollars ($2,000,000.00) and that for the purpose of effect
ing said reduction in the amount of the capital stock of this company, the 
par value of each and every share of its capital stock is hereby reduced 
from one hundred dollars ($100) to twenty-five dollars ($25) per share; 
and 

Resolved, That each and every stockholder of this company shall be, 
and he is hereby required to surrender the stock certificate which he now 
holds, and on such surrender. the president and secretary are hereby in
structed and directed to issue to him a new certificate for the same number 
of shares as represented by the certificate surrendered for cancellation, 
at the nominal value of twenty-five dollars ($25) per share, and 

"Resolved, That the president and secretary be, and they are hereby 
instructed and directed to prepare and file with the secretary of state of 
the state of Ohio a certificate under the seal of this company certifying 
the action of the stockholders and board of directors decreasing the capital 
stock of this company from eight million of dollars ($8,000,000.00) to two 
millions of dollars ($2,000,000.00), as required by section 3264 of the Re
vised Statutes of the state of Ohio." 

Later, it appears, proceedings were had increasing the capital stock of the · 
company to $15,000,000.00. 

Section 8625 of the General Code provides that any number of persons, not 
less than five, a majority of whom are citizens of- this state, desiring to become 
incorporated, shall subscribe and acknowledge articles of incorporation, which 
must contain; 

* * * * * * * * * * 
''4. The amount of its capital stock, if it is to have capital stock, and 

the number of shares into which it is divided. * * *" 

Preceding section 8698 we find the head line "Changes in Capital Stock." This 
is adopted first in the General Code, not appearing in the Revised Statutes. It is, 
nevertheless, in three sections, a codification of all the statutory provisions upon 
the subject. Section 8719, however, takes up the subject and imposes a restriction, 
stating 

Section 8699 provides that upon increasing the capital stock the company may 
issue and dispose of preferred stock. It will be seen that there is no express 
authority for increasing the nominal value of shares of stock. The implication 
is against the authority to do so. 

Abbreviating section 8698, we have: 

"* * * may increase its capital stock or the number of shares into 
which it is divided. * * * After organization the increase may be made 
by a vote of the holders of a majority of the stock. * * * Or the 
stock may be increased at a meeting of the stockholders at which all are 
present in person, or by proxy. * * *" 

The increase after organization refers to the same .increase mentioned above. 
The expression "may increase its capital stock or the number of shares" is capable 
of two constructions, either it provides for two separate and distinct things-the 
increase of capital stock and the increase of the number of shares, either of which 
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might take place without the other, in which case the "or" is used in the disjunctive 
sense, but the meaning that seems to be apparent is the other use of the word, 
making of the expression following it an equivalent of the one preceding. 

Amet v. T. and P. Ry. Co. 117 La. 454-458; 
Board of Trustees v. Attorney-General, 228 Mo. 514; syl. 4. 
State, etc., v. Chesapeake, etc., Ry. Co., 98 Md. 35; 
Bryan v. :Menafee, 21 Okla. 1-11. 

To suppose it in the disjunctive and assume that it provides for an entirely 
different and new act by a corporation, it would seem to be introduced with very 
little ceremony. If the legislature had meant to permit a different thing to be done, 
that different thing would have been conspicuous in the legislative intent, and 
more conspicuous in the expression of the same. This view is reinforced by the 
comparison with section 8700 where the opposite thing is done from what is desired 
here and intended to be meant. It is expressly provided that the corporation may 
reduce the nominal \'alue of all its shares. Had there been a legislative intent to 
permit the corresponding increase, it would have been expressed with the same 
clearness, and this presumption of construction is a violent one. Again taking these 
two sections, being the two wl\ich provide for increase and reduction of capital 
stock, set off the expression in the one against the other. 

"Increase its capital stock or the number of shares into which it is 
divided." 

"Reduce the amount of its capital stock and the nominal value of all 
the shares." 

The first seems to give the method of increase; the second the method of re
duction. You increase by adding an additional number; you decrease by boiling 
down the size. In other words, the expressions in each case are equivalent, and 
while in each case a designation of a particular power is given, the additional ex
pression describes the mode of the exercise of that power and is an implied ex
clusion of other methods. 

It is here important to observe that there is absolutely no power to increase the 
stock of a corporation except by the permission of statutes, and in this case, these 
statutes are what we are here considering. 

"In the absence of express authority from the state, a corporation has 
no power whatever to increase or reduce the amount of its stock, and any 
attempt upon the part of the corporation, either by the corporation's of
ficers or by the stockholders, to do so, is wholly illegal and void.'' 

(1 Cook on Corporations-7th Ed., Sec. 281.) 

The same author, in section 290 of his work on Corporations above noted, says: 

"It is a well settled principle of law that the number of shares into 
which the capital stock has been divided and the par value of those shares 
can neither be increased or diminished without express warrant of author
ity either from the legislature or the charter of the company. When, how
ever, the charter does not fix the number or amount of the shares it de
volves upon the stockholders or directors to fix them; and in such a case 
it seems that the limit established might lawfully be changed without special 
authority." 
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To this point, Beach, in his work on Private Corporations, at section 468, says: 

"The shares of a corporation can neither be increased or diminished 
in number or in their nominal value, unless this be expressly authorized by 
the company's charter or by act of the legislature." 

'Supporting the rule noted by Beach, as well as by Cook, the following decisions 
may be cited: 

Re Financial Corporations, L. R. 2 Ch. App. 714; 
Droytwich Salt Co. v. Curzon, L. R. 3 Exch. 35, 42; 
Smith v. Goldsworthy, 4 Q. B. 430; 
Tschumi v. Hills, 6 Kan. App. 549; 
Seigmouret v. Home Insurance Co., 24 Fed. Rep. 332. 

The pedigree of these acts justifies and strengthens the same view, and in the 
main is as follows : 

The first act permitting an increase of capital stock was April 12, 1865 (62 
0. L. 134). It provided that manufacturing bridge and gas corporations might 
increase capital stock. Section 3 of the act is as fo11o'ws: 

"Upon the vote of the stockholders owning. two-thirds at least of the 
stock of any such company in favor of such increase of its capital, the di
rectors of such company shall apportion such increase, pro rata, to the 
stockholders of said company, in proportion to their stock therein." 

It then went on to say that if anybody didn't take his in thirty days the direc
tors might dispose of it otherwise. Now this must have assumed that the increase 
would have been made by the issue of additional shares, as otherwise the pro
visions would have been difficult or incapable of carrying out. 

In 1872, 69 0. L. 24, the above provision was amended to include certain other 
corporations, and contained a significant provision which parallels the situation in 
the present case, that is, that before voting on the proposition to increase the capital 
stock, or after such vote and before issuing any certificate of such increase in stock, 
it shall be lawful for the directors by and with the consent of the majority in the 
interest of the stockholders to cause a correct inventory to be made of aU the 
earnings and increase of property belonging to the company, that had not already 
been divided among the stockholders, and add the aggregate amount thereof to 
the then capital stock. 

Now this you might naturally have supposed would have been done by in
creasing the nominal value of shares, but not so, as that provision is followed by 
a direction to issue certificates of such additional stock to the stockholders of 
such company in proportion to the amount of stock then held by each, and to no 
other person. Here you have the exact thing which the Ohio Oil Company seeks 
to do-increase of stock by absorbing surplus assets, but the terms of the statute 
compel them to do it by increasing the number of shares. This was again amended 
in 70 0. L. 37, to include other corporations, and in this form was carried into the 
Revised Statutes as section 3262. 

In 1883 (80 0. L. 23) this section was amended so as to include any corpora
tion for profit after its original capital stock is fu1ly paid up, and finally in 1886 
(83 0. L. 134), it took its present form by including the words in question, "or 
the number of shares into which its capital stock is divided." It surely seems 
from this that the introduction of those words was only a short form of expressing 
that understanding which had been in the statute all through. 
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It is equally well settled that at common law, upon an increase of stock, the 
holders of the stock already issued, have the first option to take the increase. 

Sutton v. Stacy Mfg. Co. 17 N. P. (n. s.) 497; 
Thompson on Corporations, Sec. 3642. 

This last purpose of the law would be defeated, if an increase were permitted 
by simply increasing the size of shares. That is, take the proposed increase in 
this case. The proposition is to do that thing which was provided for in the act of 
1872---"give the increase entirely to the existing stockholders, and this could be done 
and well done in this form. This, however, is not permitted by the rule. The 
stockholder has only the option to take the additional shares allotted to him and is 
not compelled to do so. He has a right to say to the company that they shall 
sell the additional stock, and directly or indirectly give him the proceeds. That 
right is taken away if you simply swell each share of stock to four times its original 
size; otherwise, they would be compelled to take up the certificate he already has, 
issue a new certificate for the amount he desires, and other certificates for the 
residue, represented by his shares, to purchase if any were found. This is not 
contemplated in this proceeding. It might be possible to do it because if a man now 
has one share worth $25.00 you would issue him one-fourth of a share and sell the 
other three-fourths to some one else, and in ordinary cases, say where capital 
would enlarge from $25,000.00 to $35,000.00, or something like that, the aliquot 
parts into which the shares would be divided, would work out very curiously. 

The desired interpretation of this statute finds no encouragement in con
temporary construction, as, so far as known, it has never yet been done in Ohio, 
and presumably for the reasons given above that the law does not contemplate it. 

Your inquiry is whether the increase of stock can be made in this manner. 
The answer is: Not according to law. You then inquire whether the enclosed 
certificate should be accepted and filed by this office. This is not a legal question, 
but an administrative one for your own determination. The law does not commit 
to your department the power to grant authority to make such increase any further 
than may be necessarily involved in your filing or refusing to file the certificate 
and certify a copy of it, as you are not required by any statutory provision to 
make any certificate as to the legality of it. Undoubtedly, however, if a certificate 
be presented to you, showing an increase in a manner now provided by law, you 
have authority to refuse to receive and file it. 

42. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
BROOK PARK VILLAGE SCHOOL DISTRICT. 

COLUMBUS, OHIO, February 17. 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Brook Park village school district in the amount of 
$10,000.00 issued for the purpose of completing school house in the said 
district, being fifty bonds of $200.00 each." 
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I have examined the transcript of proceedings of the board of education and 
other officers of Brook Park village school district; also copy of the bond and 
coupon form attached thereto; and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds when drawn in accordance with the form 
submitted and executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of the said school district. 

43. 

Very truly yours, 
JosEPH McGHEE, 

A ttorne:y-G en era/. 

SCHOOL DISTRICTS-FUNDS FOR CURRENT EXPENSES MAY NOT BE 
RAISED BY BOND ISSUE UNDER SEC. 7625 G. C. 

Bonds for school districts ma_v not be voted .and issued under section 7625 of 
the General Code for the purpose of raising additional money for current expenses 
in conducting the school, but the board of education of such school district may 
find under sections 5656 and 5658 of the General Code a valid i1tdebtedness so in
curred, and may make an additional levy for such purpose for a period not exceed
ing five years on a favorable vote of the electors of the school district under sec
tions 5649-5 and 5649-5a, General Code. 

CoLUMBUS, OHIO, February 17, 1917. 

HoN. GEORGE F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio. 

DEAR SrR :-1 have the honor to acknowledge receipt of your favor of February 
1, 1917, in which you ask my opinion on facts stated as follows: 

"There are a number of city, village and rural school districts in my 
county that are unable to keep even under the Smith taxation law. There 
is one district, notably the Ithaca village district, that will be unable to keep 
its schools in session for the period required by law unless some relief is 
given soon. 

"Borrowing money to extend a debt, as I understand the board may 
do, only causes the board more trouble in the future. I do not understand 
that section 7625 of the General Code would authorize a bond issue for the 
general running expenses of the school. The board has asked for sufficient 
money to run its schools, but this has been reduced by the board of equal
ization. It seems to me that if section 7625 as it now stands would not 
authorize a bond issue, it should be so amended as to include the general 
running expenses of the school. In other words, it does not seem right 
that the efficiency of the schools of a district should be curtailed, when if 
the people had a right to vote on the question, they might vote for their 
efficiency. 

"I wish you would take this matter up at your very earliest con
venience and give me your opinion as to the relief these people can have 
under existing laws." 

The question submitted by you is not specific and therefore does not admit of 
an answer as specific as might otherwise be the case. 

You are correct in your assumption that section 7625 of the General Code 
has no application for the purpose of raising money for the general running ex-
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penses of the taxing district. This section has application only for the purpose 
of raising money by bond issues on a vote of the electors of the school district for 
purposes incident to the erection or improvement of school buildings. 

In saying that the money levied by the board of education of this village school 
district to run its school has been reduced by the "Board of Equalization" I pre
sume that you have reference to the county budget commission, and with respect 
to the action of this board it is obvious that it had no discretion to do otherwise 
than to see that the tax levy for school purposes in the school district was within 
the five mill limitation for school purposes, as provided in section 5649-Ja of the 
General Code, and that the aggregate tax for all purposes was within the ten mill 
limitation of section 5649-2 of the General Code. 

By compliance with the provisions of sections 5656 and 5658 of the General 
Code, provisions which I infer you have in mind, the board of education of this 
school district can fund any existing valid indebtedness created by the board in 
the conduct of the schools of the district, which the board may not be able to 
pay at maturity by reason of the limits of taxation to which the district is subject. 
Such indebtedness may be funded by the issue of bonds or notes, but as you have 
observed taxes levied for the purpose of retiring such bonds or notes and the in
terest thereon would likewise be subject to both the internal limitation of five 
mills for school purposes and the external limitation of ten mills for all purposes 
provided by the Smith one per cent. law. 

You suggest that section 7625, General Code, should be amended so as to be 
available for the purpose of procuring additional money for current expenses of 
the school. As to this it may be observed that except that no special election is 
authorized therefor practically the same relief can be afforded by a vote of the 
electors of the school district under sections 5649-5 and 5649-5a of the General 
Code for a period of years not exceeding five. The vote therein provided for 
can be taken only at a regular November election, and if the proposition for an 
increased tax rate carries, taxes levied in the school district will be subject only 
to the limitation provided in section 5649-5b, that the combined maximum rate 
for all taxes shall not exceed fifteen mills. This limitation is, of course, the same 
as that applicable in the case of a bond issue on a vote of the electors of the 
school district under section 7625 of the General Code. 

You do not in your communication state facts which suggest a discussion by 
me of the question whether or not the school district referred to by you is entitled 
to state aid under the statutory provisions providing for state aid for weak school 
districts. Such provision is made by sections 7595 and 7596 General Code to which 
you are referred. Very truly yours, 

44. 

JosEPH McGHEE, 
Attorney-General. 

BONDS OF SAN JUAN, PORTO RICO-NOT TAXABLE UNDER STATE 
LAW. 

Bonds of the city of San Juan, Porto Rico, owned by residents of the state of 
Ohio, are not taxable under the laws of such state. 

CoLUMBUS, OHIO, February 17, 1917. 

The Tax Commission. of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have the honor to acknowledge receipt of your favor un.d~r 

date of February 8, 1917, asking my opinion on the following question: 
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"Are bonds of the city of San Juan, Porto Rico, taxable when owned 
by residents of Ohio?" 

In March, 1898, congress passed an act applicable generally to the territories 
of the United States authorizing municipal corporations in such territories having 
a bona fide population of not less than 1,000 persons to issue bonds for sanitary 
and health purposes, construction of sewers, water works and the improvement of 
streets. (30 Statutes at Large 252.) 

Later, in June, 1900, congress passed an act likewise applicable to territories 
generally authorizing municipal corporations in such territories having a bona fide 
population of not less than 10,000 persons to issue bonds for erecting a city building 
and purchasing ground for the same. (31 Statutes at Large 683.) 

In the organic act of congress under date of April 12, 1900, providing for the 
government of the Island of Porto Rico (31 Statutes at Large 77), it is provided 
by section 7 of the said act that the citizens of Porto Rico and the citizens of the 
United States residing therein: 

"Shall constitute a body politic. under the name of 'the people of Porto 
Rico' with governmental powers as hereinafter conferred and with the 
power to sue and be sued as such." 

Sections 32 and 38 of said organic act of congress read as follows ( 4 U. S. 
Compiled Stat. An. Sec. 3781): 

"The legislative authority herein provided shall extend to all matters 
of a legislative character not locally inapplicable, including power to create, 
consolidate and reorganize the municipalities, so far as may be necessary, 
and to provide and repeal laws and ordinances therefor; and also the power 
to alter, amend, modify, and repeal any and all laws and ordinances of 
every character now in force in Porto Rico, or any municipality or dis
trict thereof, not inconsistent with the provisions hereof; provided, how
ever, that all grants ·of franchises, rights and privileges or concessions of 
a public or quasi-pubiic nature shall be made by the executive council, with 
the approval of the governor, and all franchises granted in Porto Rico shall 
be reported to congress, which hereby reserves the power to annul or mod
ify the same. 

"Sec. 38. No export duties shall be levied or collected on exports from 
Porto Rico; but taxes and assessments on property, and license fees for 
franchises, privileges and concessions may be imposed for the purposes of. 
the insular and municipal governments, respectively, as may be provided and 
defined by act of the legislative assembly; and where necessary to anticipate 
taxes and revenues, bonds and other obligations may be issued by Porto 
Rico or any municipal government therein as may be provided by law to 
provide for ·expenditures authorized by law, and to protect the public 
credit, and to reimburse the United States for any moneys which have 
been or may be expended out of the emergency fund of the war department 
for the relief of the industrial conditions of Porto Rico caused by the 
hurricane of August eighth, eighteen hundred and ninety-four; Provided, 
however, that no public indebtedness of Porto Rico or of any municipality 
thereof shall be authorized or allowed in excess of seven per centum of 
the aggregate tax valuation of its property." 

Pursuant to the legislative power granted by section 32, above quoted, the leg
islative assembly of Porto Rico has from time to time authorized municipalities 
therein to issue bonds for various purposes. · 
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A diligent search fails to reveal any legislation by congress expressly exempting 
from taxation bonds issued by the Island of Porto Rico or by any of its munici
palities. As against the right of taxation of such bonds by the state or under state 
laws, however, it seems clear that no act of congress declaring such exemption is 
necessary. The question has been conclusively settled by a decision of the supreme 
court of the United States in the case of Farmers' and Mechanics' Saving Bank 
of Minneapolis v. State of Minnesota, 232 U. S. 516, where it was "held broadly 
that a state may not tax bonds issued by a municipality of a territory of the United 
States, and so held as to an attempt by the state of ::l.linnesota to tax bonds issued 
by the municipalities of the Indian Territory and the Territory of Oklahoma held 
by banks in Minnesota. The court in this case, grounding its decision on the broad 
principle that states may not tax agencies of the federal government, held that 
territories of the United States are instrumentalities established by congress for 
the government of the people within their respective borders, with authority to sub
delegate that governmental power to the municipal corporations therein, and that 
the latter, therefore, are likewise instrumentalities of the federal government. The 
court further held that a tax upon the exercise by such municipalities of the func
tion of issuing bonds is a tax upon the operation of such municipal government, 
and that to tax the bonds as property in the hands of the holder is in effect a tax 
upon the right of the municipality to issue them. 

The Island of Porto Rico is a territory of the United States, and as stated in 
the case above cited, it and the municipalities therein acting under delegated power 
are instrumentalities or agencies of the federal government, and for this reason, 
on authority of the case cited, I am of the opinion that the bonds of the city of San 
Juan, Porto Rico, are not taxable when owned by residents of Ohio. 

45. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

HIGHWAY CONSTRUCTION-BIDS FOR SAME MUST BE ACCEPTED 
WITHIN REASONABLE TIME-OTHERWISE NOT BINDING ON 
CONTRACTOR-HIGHWAY COMMISSIONER MAY ASSUME SUCH 
PART OF COST OF CONSTRUCTION AS HE DEEMS BEST. 

1. When a person bids for the construction of a highway under instructions 
from the state highway department, and the contract for said constructio,~ is not 
let under said bidding for an unreasonable length of time, during which time ma
terials and labor have greatly increased in price, said person so bidding ought not 
in good conscience and morals be held to his bid, and cannot be so held in law. 

2. Where the state highway commissioner proceeds to constmct a1~ inter
county highway through a village under the provisions of section 1231-3 G. c., he 
can by agreement with said village, either origi1wl or suppleme"ntal, assume such 
part of the costs of said constntcti01~ as he deems to be for the best interests of 
the village and the state at large. 

CoLUMBUS, OHIO, February 17, 1917. 

HoN. CLINTON CowEN, State Highway Commissio1~er, Columbus, Ohio. 
DEAR SIR:-Your communication of February 7, 1917, asking my opinion upon 

the matters set out therein, was received. The communication reads as follows: 

"Under date of August 30th, this department received bids for the im
provement of sections 'H' and 'h' of intercounty highway No. 400 in Jack-

• 
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son county. This improvement lies partly in the village of Oak Hill, and 
partly in Jefferson township outside of the village of Oak Hill. The firm 
of Charles and George P. Mahl was lowest and best bidder. 

"Bids were received on this work before all the proceedings had been 
taken by the village of Oak Hill for the financing of its proportion of the 
cost of the improvement. I am attaching hereto a transcript of the pro
ceedings of the village in the matter. No certification has yet been filed 
with this department to the effect that the funds of the village are properly 
deposited and available for the contract. 

"Since the date set for the completion of the improvement was Decem
ber 15, 1916, and since the above firm wrote this department on December 
14th, requesting that they be relieved of the above proposal, for the reason 
stated that all quotations had been withdrawn and the prices of labor and 

· materials had advanced, this department wrote the council of the village 
of Oak Hill on January 12th, expressing its opinion that the justice of the 
matter favored releasing the bidder from its proposal, and requested the 
opinion of the council of the village in the matter. 

"The members of the council of the village of Oak Hill have since 
called at this office, and expressed the fear that were the bidder released 
from its proposal, it would be impossible to secure another satisfactory 
bid at as low a price, and further, that the amount of bonds issued by the 
council would not provide for a substantial increase in the cost of the im
provement. 

"The state had proposed paying one-half of the cost of the improve
ment lying within the village of Oak Hill, and the entire cost, with the 
exception of the amount to be assessed abutting property, on the section 
to be improved in Jefferson township outside of the village of Oak Hill. 

"This department can eliminate part of the proposed improvement out
side of the village of Oak Hill, and use the funds which were to have been 
used on the portion omitted, for the payment of the extra cost of a new 
contract for the improvement of the section through the village of. Oak 
Hill. In this case, the village of Oak Hill would pay as much of the'cost 
of the improvement as their. funds would permit, and the state will pay 
the balance of the cost. 

"In view of the above facts, I respectfully request your opinion as to 
whether the bidder may legally be released from his proposal, and the work 
be readvertised for improvement on the above basis." 

You also attach copies of resolutions and ordinances as enacted by the vil
lage council of Oak Hill. 

This legislation is too vohiminous to set out in full, but the facts in reference 
to your communication, as I understand it, are as follows: 

1. Your department received bids on August 30, 1916, for the construction of 
a road running through the village of Oak Hill, Jackson county, 0., and lying also 
partly in Jefferson township of said county. 

2. The lowest. and best bidder for the construction of said highway was the 
firm of Charles and George P. Mahl. 

3. The work under said bid was to be completed by December 15, 1916, but 
owing to the fact that the village had not enacted the necessary legislation, the 
contract was not let nor the work begun upon said improvement up until December 
14, 1916, on which date said firm of Charles and George P. Mahl requested that 
they be released from their bid or proposal, for the reason that material and labor 
had increased in price and that quotations made to said firm for material had been 
withdrawn, and that they would suffer a loss owing to the fact they were not 
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enabled to begin said improvement in time to complete it by the date set out in 
said proposal, 

~ow, your first question is as to whether the firm ought to be held to their 
bid, or whether they should be released from the same. In a letter written to the 
village council of Oak Hill _you express the opinion that said contractors ought 
to be released from their proposal. In this I concur. "I do not feel that these 
contractors ought in good conscience or morals to be held to their bid or pro
posal. Xeither do I believe they could be held in law. They were not responsible 
in any way for the delay in entering upon the construction of the work, but they 
were damaged on account of the delay over which they had no control, due to 
the rise in price of material and labor. 

We come now to the second proposition that you submit. This proposition is 
based upon the following state of facts: 

1. The highway to be improved lies partly in the village and partly outside 
the village. 

2. The part lying outside the village was to be improved entirely at the ex
pense of the state. 

3. The state and the village were to bear equally the expense of constructing 
the part of the highway lying within the village. 

4. In pursuance of the above, the village enacted the following legislation : 

(a) On August 23, 1916, a resolution was adopted by the said village, provid
ing for the necessary steps in reference to said improvement. 

(b) On August 23, 1916, said village passed an ordinance consenting to have 
constructed the highway through the village by the state highway commissioner. 

(c) On August 23, 1916, said village passed an ordinance approving the 
plans, specifications, profiles, cross sections and estimates as prepared and ap
p~oved by the state highway commissioner, and provided that the village should 
pay one-half the estimated cost of said improvement. 

(d) On November 14, 1916, said village passed an ordinance agreeing to pro
ceed with said improvement; that one-half the total cost be assessed against 
abutting property owners; that assessments be paid in ten annual installments; that 
bonds be issued in anticipation of collecting said assessments, and that the village 
assume the cost of intersections, of appropriation proceedings and of damages 
awarded any owner of abutting lands. 

(e) On November 14, 1916, said village passed an ordinance providing for 
issuing bonds to the amount of $13,500.00, for paying one-half of said improve
ment; that the proceeds from the sale of said bonds shall be applied to the pay
ment of one-half the total cost and expenses of said improvement, as hereinbefore 
provided, and for no other purposes; and that the bonds issued should set out the 
purposes for which the money derived from the sale of the same should be used. 
Said ordinance further provided for a levy to take care of the sinking fund and 
interest of said bonds. 

On December 5, 1916, said village proceeded to advertise that the bonds would 
be sold on January 10, 1917. 

Now, in view of all the above, it is clear that the village has provided $13,500.00 
from the sale of bonds, to take care of die one-half of the cost of the construction, 
provided said construction had been made under the estimate heretofore made by 
your department, but the village will not have sufficient funds to pay half under an 
increased estimate, which will be necessary, due to increased cost of labor and 
material, and the village further suggests that they are not in a position to raise 
any further money to take care of their share of an advanced estimate. 

What is best to do now under all these circumstances? You have proceeded 
under section 1231-3 G. C., which reads as follows: 
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"Sec. 1231-3. The state highway commissioner may extend a proposed 
road improvement into or through a village when the consent of the coun
cil of said village has been first obtained, and such consent shall be evi
denced by the proper legislation of the council of said village duly entered 
upon its records, and said council may assume and pay such proportion of 
the cost and expense of that part of the proposed improvement within 
said village as may be agreed upon between said state highway commis
sioner and said council. The state highway commissioner may also enter 
into an agreement with the council of said village to improve any part of 
the road within said village to a greater width than is contemplated by the 
proceedings for said improvement, and the state highway commissioner and 
the council of said village shall be governed as to all matters in connection 
with said improvement within said village by the statutes relating to road 
improvements through municipalities, by boards of county commissioners." 

This section states the same course of procedure shall be followed by you as 
is followed by county commissioners in similar cases. The procedure of county 
commissioners is set forth in section 6949 to 6954, inclusive, G. C. 

Section 6949 G. C. reads as follows: 

"The board of county commissioners may extend a proposed road im
provement into or through a municipality when the consent of the council 

·of said municipality has been first obtained, and such consent shall be 
evidenced by the proper legislation of the council of said municipality en
tered upon its records, and said council may assume and pay such pro
portion of the cost and expense of that part of the proposed improvement 
within said municipality as may be agreed upon between said board of 
county commissioners and said council." 

Section 6951 G. C. reads as follows: 

"If the board of county commissioners approve the same, said board 
shall have prepared the necessary plans, profiles, cross-sections, specifica
tions and estimates for the improvement of such portion of said road, to 
the width indicated in said resolution of such municipality. The estimates 
therefor shall set forth in detail the probable cost and expense of so much 
of said improvement as is made necessary by reason of the same being im
proved to said increased width. After the plans, specifications, profiles, 
cross-sections and estimates have been returned to the county commissioners 
by the county surveyor, and by them approved, the county commissioners 
shall cause a copy thereof to be filed with the clerk of said municipality. 
Said plans, profiles, specifications and estimates shall also state what pro
portion of said increased cost is made necessary by improving street in
tersections." 

Section 6952 G. C. reads in part as follows : 

"Upon receipt of such copy the council of such municipality may ap
prove such plans, specifications, profiles, cross-sections and estimates, and 
such council may enter into an agreement with the board of county com
missioners of such county as to the part of the estimated cost and ex
pense of. said improvement that is to be paid by said municipality on ac
count of the increased width of the said improvement. 

* * * * * * * * * * 
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"The council of said municipality may assess against abutting property 
owners all or any part of the cost and expense of said improvement to be 
paid by it under agreement with the county commissioners. Said assess
ments shall be made in one of the methods provided for in the case of 
street improvements wholly within the municipality, and under the ex
clusive control of the council." 

Section 6953 G. C. provides as follows: 

"The municipality shall pay to the county treasurer its estimated propor
tion of the cost of said improvement as fixed in said agreement between the 
council and the county commissitmers, out of any funds available therefor, 
and in anticipation of the collection of assessments to be made against 
abutting property hereinbefore provided, and in anticipation of the collec
tion of taxes levied for the purpose of providing for the payment of the 
municipality's share of the cost of such improvement, said municipality is 
authorized to sell its bonds under the same conditions and restrictions im
posed by law i1.1 the sale of bonds for street improvement under the ex
clusive jurisdiction and control of the council of a municipality." 
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It will be noticed in the legislation had by the said village that all the pro
visions of these statutes have been complied with. 

Section 6954 G. C. provides that after this is done the county commissioners 
shall thereupon receive bids and let the contract for improving such portion of 
said road as lies within the municipality, either in connection with the remainder 
of said improvement or separate, as such board of commissioners may determine. 
This provision governs you also. 

So that, in view of the facts and the law, it is my opinion that you should 
simply make a new estimate of the cost of the construction of that part of the 
highway lying within the village. It is my opinion that this new estimate will not 
need to be submitted to the village for its approval, inasmuch as the village has 
already approved the estimate so far as the part of the cost of the improvement 
which it has to bear. So that after the new estimate is made you would simply 
enter into a supplemental agreement with the village, in which agreement the vil
lage would assume that part of the cost of the improvement which it had already 
agreed to assume, and the state, through your department, would agree to assume 
all the cost over and above that assumed by the village. You would then be in 
position to accept new bids for the construction of the part of the work located 
in the village. The auditor of the village should certify that the funds are in the 
village treasury. 

This opinion is given on the theory that your department has entered into no 
contract or agreement with the county commissioners or township trustees in ref
erence to the part of the highway lying outside of the village. This is evidently 
the case, for the reason that you set out in your communication that the state 
was to bear all the cost of the improvement lying outside the village. 

In passing I would like to call attention to the latter part of section 6952 G. C., 
which provides the manner in which the village shall proceed to make assessments 
against the abutting property owners. \Vhile this is not involved in your query, 
yet it might be well for your department to call the attention of the village to this 
matter, so that it would also proceed in the matter according to law. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 
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46. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
WARREN, COLUMEIANA AND HAMILTON COUNTIES. 

CoLUMBus, OHIO, February 19, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication in which you enclose three final reso

lutions, asking for my approval of the same. Said resolutions are as follows: 

"1. Warren County-Section 'b,' Pet."No. 3054-T, I. C. H. 252. 
"2. Columbiana County-Section 3, Pet. No. 1445, I. C. H. 86. 
"3. Hamilton County-Section 'A,' Pet. No. 2415, I. C. H. 43." 

I have examined these final resolutions carefully and find them in all respects 
regular and according to law, and am, therefore, returning the same to you with 
my approval. Very truly yours, 

47. 

JosEPH McGHEE, 
Attorney-General. 

BOARD OF EDUCATION-TO IS~UE BONDS FOR SCHOOL IMPROVE
MENT MUST DO SO UNDER SEC. 7630 G. C.-MUST FIND THAT 
FUNDS AT ITS DISPOSAL, OR THAT CAN BE RAISED UNDER 
SECS. 7629 AND 7630, ARE INSUFFICIENT-DISAPPROVAL-TRAN

.SCRIPT OF PROCEEDINGS FOR BOND ISSUE OF VERMILLION 
VILLAGE SCHOOL DISTRICT, ERIE CO., OHIO. 

Proceedings by a board of education of a school district to issue bonds u11der 
the provisions of section 7630-1 General Code, for the purpose of installing a11 
improvement in a school buildi11g ordered by the departme11t of workshops and 
factories of the industrial commission of Ohio, must coliform with the provisions of 
section 7625 General Code, aud before the question of a bond issue for said pur
pose is submitted to the electors of the school district the board of education must 
affirmatively find that the fu11ds at its disposal or that call be raised 1111der the Pro
visions of sections 7629 aud 7630 are insufficieut for the purpose. 

COLUMBUS, OHIO, February 20, 1917. 

l11dustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of Vermillion village school district, Erie county, Ohio, 
i!l the sum of $8,000.00 for the purpose of providing funds to pay the cost 
of purchasing and installing a new heating system in the school building of 
said school district." 

The transcript furnished to me by the clerk of Vermilion school district shows 
that the resolution of the board of education submitting to the electors of the 
school district the question of issuing said bonds in the am.ount stated is in words 
and figures as follows: 
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"Be it resolved, by the board of education of Vermilion village school 
district, Erie county, Ohio, that in the opinion of said board, it is expedient 
and necessary, for the protection of the health and welfare of the pupils 
attending the only school in said village school district, to construct a new 
heating system in the said school building in said village school district and 
also by virtue of the industrial commission of Ohio, directing that a new 
heating system be erected in said school building and that in the further
ance of the same, the necessary legal procedure be taken to bring about a 
special election in said village school district on November 7, 1916, 

"That the question of the issuing of bonds in the amount of eight 
thousand dollars ($8,000.00), for the purchase and erection of said heating 
plant in said school building, be submitted to the qualified electors of said 
Vermilion village school district. 

"The clerk of this board is hereby directed to file a certified copy of 
this resolution with the deputy state supervisors of elections of Erie 
county, Ohio, not less than ten days before the time of said election and 
the deputy state supervisors of elections, shall cause to be prepared and 
furnished ballots for said election." 
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From the resolution it appears that the contemplated improvement for which 
the bonds were issued was directed by the industrial commission of Ohio, and this 
fact suggests the consideration of section 7630-1 of the General Code, which reads 
as follows: 

"If a school house is wholly or partly destroyed by fire, or other cas
ualty, or if the use of any school house for its intended purpose is pro
hibited by any order of the chief inspector of workshops and factories, 
and the board of education of the school district is without sufficient funds 
applicable to the purpose, with which to rebuild or repair such school hous~ 
or to construct a new school house for the proper accommodation of the 
schools of the district, and it is not practicable to secure such funds under 
any of the six preceding sections because of the limits of taxation applicable 
to such school district, such board of education may, subject to the pro
visions of sections seventy-six hundred and twenty-six and seventy-six 
hundred and twenty-seven, and upon the approval of the electors in the 
manner provided by sections seventy-six hundred and twenty-five and sev
enty-six hundred and twenty-six issue bonds for the amount required for 
such purpose. For the payment of the principal and interest on such bonds 
and on bonds heretofore issued for the purposes herein mentioned and to 
provide a· sin.king fund for their final redemption at maturity, such board 
of education shall annually levy a tax as provided by law." 

It will be noted from the provisions of section 7630-1 of the General Code 
that proceedings for the issue of bonds under this section are subject to the pro
visions of sections 7625, 7626 and 7627, General Code, it appearing further that 
the only purpose of the provisions of section 7630-1 is to provide for a bond issue 
in the cases therein provided, which shall not be subject to the tax limitation ap
plicable to bonds issued pursuant to the provisions of sections 7625 and 76'29 of the 
General Code. 

5ection 7625 of the General Code, referred to in section 7630-1 G. C., as ap
plicable to bond issues under said section, provides as follows: 

"When the board of education of any school district determines that 
for the proper accommodation of the schools of such district it is necessary 
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to purchase a site or sites to erect a school house or houses, to complete a 
partially built school house, to enlarge, repair, or furnish a school house 
or to purchase real estate for play ground for children, or to do any or 
all of such things, that the funds at its disposal or that can be raised under 
the provisions of sections seventy-six hundred and twenty-nine and seventy
six hundred and thirty, are not sufficient to accomplish the purpose and 
that a bond issue is necessary, the board shall make an estimate of the 
probable amount of money required for such purpose or purposes and at a 
general election or special election called for that purpose, submit to the 
electors of the district the question of the issuing of bonds for the amount 
so estimated. Notices of the election required herein shall be given in the 
manner provided by law for school elections." 

It appears from the provisions of this section that before the question of a 
bond issue for any purpose therein mentioned can be submitted by the board of 
education to the electors of a school district it must appear that the funds at the 
disposal of the board or that can be raised under the provisions of sections 7629 
and 7630 are not sufficient to accomplish the purpose for which the proposed bond 
issue is contemplated. 

Section 7629 of the General Code provides that the board of education may 
of itself issue bonds to improve the public school property subject to the pro
vision that no greater amount of the bonds can be issued in any year than would 
equal the aggregate of a tax at the rate of two mills for the year next preceding 
such issue. 

In submitting to the electors of the school district under section 7625 the 
question of a bond issue for any purpose therein provided for, I know of no way 
in which the fact that the funds at the disposal of the board or which can be 
raised under the provisions of section 7629 are not sufficient for the purpose for 
which the bonds are to be issued can be evidenced otherwise than by a finding by 
the board of education itself, which finding should be made by the board before 
the submission of the question of a bond issue to the electors and regularly should 
be incorporated in the resolution providing for the submission of the question of 
such bond issue to the electors of the school district. 

It will be noted that the resolution here in question does not contain any such 
finding by the board of education, nor does it appear that it was made by the 
board at any time prior to the submission of the question of bond issue to the 
electors of the school district, and for this reason I am of the opinion that the 
issue of the bonds in question has not been made in accordance with the laws of 
the state of Ohio, and that you should not purchase the same. 

I also note in an examination of the transcript that the canvass of votes on 
the question of this bond issue was made by the board on November 13, 1916, which 
date was the first Monday after the election; whereas section 5120 of the General 
Code specifically provides that in school elections the board of education shall can
vass the returns of such election at a meeting to be held on the second Monday 
after election. It is probable that the provisions of this section with reference to 
the time when the canvass of votes should be made by the board are directory 
rather than mandatory, and I am not disposed to advise you to reject the bonds 
on this ground. 

I may say, in conclusion, that the transcript fails to disclose the tax duplicate 
of the valuation of real and personal property in the school district, the existing 
rate, the fact whether or not there is any outstanding bonded indebtedness, whether 
or not the school district has a board of sinking fund commissioners, and a num
ber of other facts which should be in the transcript. These facts could undoubt-



ATTORNEY -GENERAL. 93 

edly be afforded by a supplemental transcript to be furnished by the clerk of the 
board of education of the school district, but inasmuch as the defect in the pro
ceedings first above mentioned is sufficient to invalidate the bonds here in question, 
I herewith enclose the transcript submitted to me. 

48. 

Respectfully, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY SURVEYOR-UNLAWFUL FOR SAID OFFICIAL TO SELL 
MAPS TO COMMISSIONERS-COMMISSIONERS CANNOT PAY HIM 
ADDITIONAL SALARY THAN PROVIDED BY LAW AND PAYMENTS 
MAY BE RECOVERED-MAPS MADE BY COUNTY SURVEYOR FOR 
USE OF COUNTY-CANNOT BE RECOVERED BY HIM UPON RE
TURN OF MONEY PAID THEREFOR. 

It is unlawful for a co1mty surveyor to sell maps or other supplies to the 
county, and unlawful for the county commissioners to contract with hi11~ to pay 
him additional fees and compensation over and above those provided by law for 
the performance of any of his officiat duties, and any such payments may be re
covered back. 

Maps made by the county surveyor for the use of the county, upon which h~ 
expends time for which he received his regular compensation, are the property of 
the county, and if he sells maP.s to the county which are his own private property, 
he cannot, upon returning the purchase price, recover back such maps. 

CoLUMBUS, Omo, February 21, 1917. 

HoN. DoNALD F. MELHORN, Prosecuting Attorney, Kenton, Ohio. 

DEAR SIR:-Under date of January 8, 1917, you request an opinion on the 
following statement of facts: 

"On November 29, 1916, I addressed a letter to Hon. E. C. Turner, 
attorney-general of Ohio, asking for an opinion relative to the finding of 
Mr. Edwin E. Hall, state examiner, against Mr. L. R. Anspach, former 
surveyor of Hardin county. On December 18, 1916, Mr. Turner rendered 
his opinion to me (No. 2117), sustaining the finding in question. 

"This opinion, while fully responsive to the precise questions sub
mitted, does not touch upon this further circumstance which I now desire· 
to call your attention to. If, agreeably to the examiner's ruling, M.r. 
Anspach pays back into the county treasury the $375.00 drawn by him for 
ditch maps, he will doubtless demand, and will be entitled to receive back, 
said ditch maps. In such case, the county surveyor's office will be deprived 
of the use of these maps, which, I am informed, are of great utility in that 
office. 

"Granting that the county commissioners have no authority to contract 
with the county surveyor for the purchase of such maps, have the com
missioners the right to buy them from a person holding no official rela
tion to the county?" 

It also appears from the examiner's report shown in the opm10n of Mr. 
Turner referred to in your inquiry, that during the whole period of time in which 
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the surveyor was engaged in making these maps, he was also employed as such 
officer for the county and receiving his regular per diem of $5.00 for each working 
day, and in addition thereto was compensated at the rate of $25.00 per month as 
tax map draughtsman, under authority-of the statutes governing the same; so that 
while the contract in form purports to be one for supplies, yet in reality and 
essentially it was a mere additional contract in reference to the performance of 
service by the incumbent of the office, for which he was fully paid by the com
pensation allowed by law for his services as such officer, which he received. 

We will consider the matter, however, in both aspects as a contract for supplies 
to be furnished the county, which it purports upon its face to be, and as a contract 
for the performance of services by the county surveyor for the county. It may 
be remarked that if these maps were such as the county had a right to purchase 
(which s'eems to be disputed in the former opinion referred to), then the service 
in making them was a duty of the county surveyor especially required by the 
statute to be done by him and his deputies. (G. C. 2792.) 

Your inquiry states and assumes as a fact a proposition with which I cannot 
agree, that is, when Mr. Anspach pays back into the county treasury the $375.00 
drawn by him for ditch maps he will be entitled to receive back said ditch maps. 
The county commissioners of Hardin county, on the 28th day of December, 1914, 
had authority to purchase for a county surveyor's office any suitable articles which 
the board of commissioners might determine necessary for said office. Said 
authority is granted by and under the provisions of General Code section 2786, 
which reads in part as follows: 

"The county surveyor shall keep his office at the county seat in such 
room or rooms as are provided by the county commissioners, which shall 
be furnished with all necessary cases and other suitable articles, at the 
expense of the county. Such office shall also be furnished with all tools, 
instruments, books, blanks and stationery necessary for the proper dis
charge of the official duties of the county surveyor. The cost and expense 
of such equipment shall be allowed and paid from the general fund 
of the county upon the approval of the county commissioners. * * *" 

But, said board of commissioners were not authorized to enter into a contract 
for the purchase of said suitable supplies with a county official, for General Code 
section 12910 provides in part : 

"Whoever, holding an office of trust or profit by election * * * 
is interested in a contract for the purchase of * * * supplies * * * 

· for the use of the county, * * * with which he is connected, shall be 
imprisoned in the penitentiary not less than one year nor more than ten 
years." 

The contract between the board of county comm1sswners and the county sur
veyor was an illegal one and the money which was paid from the county treasury, 
under the terms of such illegal contract, should be recovered upon the finding of 
the state inspector by and under authority of section 286 of the General Code of 
Ohio. The property being in the possession of the county, the surveyor could not 
recover same, for General Code section 2789 provides in part that: 

"On going out of office, the county surveyor shall deliver to his suc
cessor all books, papers and other property and effects belonging to his 
office. * * *" 
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and the illegal contract having been completely executed by delivery on the one 
part and payment on the other, neither party may maintain an action against the 
other, either for a return of the money (in the absence of statute, which in this 
case is covered by section 286 G. C.) or for the specific property. 

In Insurance Company v. Hull, 51 0. S., 270, the following language is used: 

"The rule that a party who would rescind a contract must restore what 
he has received under it, does not apply to contracts founded on an illegal 
consideration, and are void for that reason." 

In Hooker et al v. DePalos et al, 28 0. S., p. 251, the following language is 
used on page 258 : 

"Plaintiffs below in their petition base their right of recovery on the 
ground that the defendants below had disabled themselves to perform the 
contract, by conveying the lands sold to them to other parties, in conse
quence of which they were justified in regarding the contract a:s rescinded, 
if they chose to do so, and in demanding that they should be placed in 
statu quo, by a return of the money paid. This alleged state of facts would, 
without doubt, if proved, have entitled the plaintiffs below to recover, pro
vided the contract had been a legal one, and as such binding upon the 
parties. B"ut it was wholly illegal, and bound neither of them. The non
performance of It by either of the parties gave no right of action to the 
other. * * *" 

"The maxim 'Ex turpi causa, non oritur actio,' is an old and familiar 
one, resting on the clearest principles of public policy, and never to be 
ignored. In accordance with this maxim, nothing is better settled than 
that, in regard to contracts which are entered into for fraudulent or illegal 
purposes, the law will aid neither party to enforce them whilst they remain 
executor;)•, either in whole or in part, nor, when executed, will it aid either 
party to place himself in statu quo by a rescission, but will, in both cases, 
leave the parties where it finds them." 

Recovery, then, is made upon the finding of the inspector under and by virtue 
of the provision of the section of the General Code above named, to wit: General 
Code section 286, and the surveyor having received money out of the county 
treasury, other than that specifically provided hy law, is liable under the statute 
to an action upon his bond and recovery can be had for the amount wrongfully 
received. 

State v. Kelly, 25 0. S. 421. 

If, however, the origin:i.l contract be considered for services only, recovery of 
the illegal payments can still be made under the authorities above cited, and such 
recov·ery would give no right of action to the ex-surveyor to recover the property 
from the county. The ex-surveyor was employed by the county for each working 
day of the time between the letting of the contract and the payment of the money, 
at the rate of $5.00 per day for his services on other matters. \Vhatever services 
he performed during that time should be for the benefit of the county. Good 
morals and public policy both require faithful services on behalf of all public 
officials. The only thing the county received from him outside of the articles 
furnished was his services and he was in duty bound to render these. 

Answering your question, then, fully together with all that your inquiry might 
suggest, you are advised that this was an illegal payment and should be recovered 
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back, illegal if it be considered for supplies, by reason of the law preventing the 
officers furnishing them to the county. If it be considered service, illegal because 
it is additional pay and perquisite over and above his salary, which he has no 
right to receive. That, really being service performed by him for pay for the 
county, the maps belong to the county; or if it were supplies illegally sold by him 
to the county, he would have no recourse to get them back again and the maps 
should be kept in the surveyor's office as public property. 

49. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-GeneraJ. 

OHIO REFORMATORY FOR WOMEN-WOMEN MUST BE SENTENCED 
THERETO WHEN SENTENCE WILL RESULT IN IM'PRISONMENT 
FOR MORE THAN THIRTY DAYS-VIOLATORS OF CITY ORDI
NANCE NOT TO BE SENTENCED THERETO. 

A woman convicted of a misdemeanor must be sentenced to the Ohio reforma
tory for women when such sentence ·will result lin imprisonment for more than 
thirty days and in such cases where a prisoner is remanded for non-payment of 
fines and costs, she must be remanded to the Ohio reformafo"ry for women instead 
of to a jail, workhouse or other such institution, when the imprisonment· so caused 
will be in excess of thirty days. 

CoLUMBUS, OHio, February 23, 1917. 

HoN. PERRY SMITH, Prosecuting Attorney, Zanesville, Ohio. 

DEAR SIR :-I have your letter of January 27, 1917, as follows: 

"M. G. was sentenced by the court of common pleas to 30 days m 
the workhouse and a fine of $25.00 and costs of $9.76, making a total of 
$34.76. It will take 88 days in all to work this fine and costs out. I. L. 
was sentenced to the workhouse from the police court to pay a fine of 
$5.00 and costs $3.90, total $8.90, and a fine of $20.00, costs $3.90, total $23.90, 
in all $32.80, which amounts to 65 days at 60 cents a day. I desire to know 
from you if it is proper for the superintendent of the workhouse of the 
city of Zanesville, county of Muskingum, to accept these women. 

"Under section 2148-7 of the General Code, as amended in 105-106 
Ohio Laws, why should they not have been sentenced to Marysville as 
contemplated by this law. Please give me an answer by return mail as 
these parties are now confined in the workhouse. We do not desire to 
violate this law, but my contention and construction of the law is as 
follows: 

"So long as the sentence of the court is no more than 30 days, they 
are not violating this law. Am I right or wrong in my interpretation of 
the statute?" 

Section 2148-1 G. C. reads: 

"The Ohio reformatory for women shall be used for the detention 
of all females over sixteen years of age, con~icted of a felony, mis
demeanor, or delinquency as hereinafter provided, and for the detention 
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of such female prisoners as shall be transferred thereto from the Ohio 
penitentiary and the girls' industrial school as hereinafter provided. 

Section 2148-7 reads: 

"After the issuance of the first proclamation hereinbefore referred to, 
it shall be unlawful to sentence any female convicted of a felony to be 
confined in either the Ohio penitentiary or a jail, workhouse, house of 
correction or other correctional or penal institution, and after the issu
ance of the second proclamation it shall be unlawful to sentence any 
female convicted of a misdemeanor or delinquency to be confined in any 
such place, except in both cases the reformatory herein provided for, the 
girls' industrial school or other institution for juvenile delinquency, unless 
such person is over sixteen years of age and has been sentenced for 
less than thirty days, or is remanded to jail in default of payment of 
either fine or costs or both, which will cause imprisonment for less than 
thirty days, provided that this section shall not apply to imprisonment 
for contempt of court." 
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The governor issued the second proclamation above referred to on Decem-
ber 27, 1916. · 

This department has just rendered an opinion to Han. D. H. Peoples, prose
cuting attorney, Pomeroy, Ohio, to the effect that a justice of the peace in mis
demeanor cases in which he has final jurisdiction may sentence a woman prisoner 
to the Ohio reformatory for women. 

In reply to your inquiry I beg to state that I am of the opinion that the 
provisions of section 2148-7 make it mandatory upon the sentencing court or 
magistrate to sentence a woman convicted of a misdemeanor to the Ohio reforma
tory for women instead of to the workhouse, jail or other such institution when 
such a sentence so impQsed is in excess of thirty days, and that when in such 
misdemeanor cases a woman is remanded for non-payment of costs, she must be 
remanded to the Ohio reformatory for women intead of to a jail, workhouse or 
other such institution, when the imprisonment so caused will be in excess of 
thirty days. 

I note, however, that one of the women referred to in your letter was sen
tenced to the workhouse from the police court of Zanesville, and the possibility 
that she may have been sentenced for a violation of a city ordinance induces me 
to take up a question here concerning which official inquiry has been made of 
this department frequently within the last week. This question is whether or not 
a female person convicted of a violation of a city ordinance can be committed to 
the Ohio reformatory for women. 

Section 12372 G. C. defines "misdemeanor" as follows: 

"Offenses which may be punished by death, or by imprisonment m the 
penitentiary, are felonies; all other offenses are misdemeanors." 

Section 2148-1 G. C. provides in part: 

"The Ohio reformatory for women shall be used for the detention of 
all females over sixteen years of age, convicted of a felony, misdemeanor, 
or delinquency" 

and section 2148-7 G. C. makes it unlawful to sentence prisoners convicted of 
these classes of crimes to the workhouse or jail where the sentence is in excess 
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of thirty days. The question then is, does the word "misdemeanor" as used in 
these sections include violations of municipal ordinances. 

Bouvier defines misdemeanors as follows: 

"The word is generally used in contradistinction to felony; mis
demeanors comprehending all indictable offenses which do not amount to a 
felony, as perjury, battery, libels, conspiracy and public nuisances, but 
not including a multitude of offenses over which magistrates have an ex
clusive summary jurisdiction, for a brief designation of which our legal 
nomenclature is at fault." 

State v. McConnell, 70 N. H., 158, gives the following definition: 

"A crime or misdemeanor is an act committed in violatio11 of a public 
law, either forbidding or commanding it, which the. state punishes in 
criminal proceedings in its own name." 

Also Adams Express Company v. State, 161 Ind. 328. 
In the case of Pearson v. Wimpish, 124 Ga. 709, the very question at issue 

here was passed upon. In that case the penal code of the state read in part: 

"Crimes or misdemeanors shall consist of a violation of a public law, 
in the commission of which there shall be a union or joint operation of 
act and intention or criminal negligence." 

And also provided : 

"Every crime, otller than a felony, as therein defined, is a misde
meanor."· 

The court in construing these provisions said : 

"This definition appertains to the subject matter of the penal code 
wherein only offenses against the public laws of the state are considered. 
Municipal offenses are not treated as a violation of public laws, but as any 
fractions of the legal laws of the municipality which have no place in the 
penal code of the state." 

The holding pointed to by these authorities is strengthened by the fact that 
the state institutions are maintained by the state at state expense and were not 
intended to care for local municipal charges. 

In view of the authorities herein cited, I am of the opinion that women con
. victed of violations of city or local ordinances cannot be sentenced to the Ohio 

reformatory for women at Marysville. 
Since you have not stated what crimes the women referred to have been 

convicted of, I will not pass upon their individual cases in this opinion, but leave 
the application of the rules herein laid down to their cases for yourself. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gelteral. 
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so. 
OHIO PENITENTIARY-PAROLE OF LIFE PRISONER WHOSE TERM 

HAS BEEN CO:\IMUTED TO 20 YEARS BY BOARD OF MANAGERS 
VOID-VIOLATION OF SUCH PAROLE DOES NOT FORFEIT "GOOD 
TIME" NOR PAROLE DEPOSIT. 

A prisoner u:as sentenced to the Ohio penitentiary in July, 1904, to serve a 
life term for murder in the second degree. The sentence was commuted by 
the governor in April, 1908, to a term of 20 years, and itJ August, 1908, he was 
paroled by the board of managers of the Ohio penitentiary, and under this rule 
was required to deposit $25.00 at the time of the parole. In December, 1908, the 
board of managers revoked the prisoner's parole and declared the parole deposit 
forfeited. At the time of his parole the prisoner had served less than five years 
in the penitmtiary, whereas the statute provided that a prisoner serving the 
sentence for murder itJ the first or second degree should not be eligible for parole 
until he had served twenty-five years. 

HELD: That the board of managers of the Ohio penitentiary had no au
thority to parole this prisoner, nor to require the parole deposit, and they therefore 
had no authority to deduct "good time" from the prisoner for violation of parole 
under sectio1J 2174 G. C., nor to declare the parole deposit forfeited for such 
violation. The prisoner should be released at the expiration of his twenty-year 
term as though never paroled, and the $25.00 parole deposit should be refunded 
to him. 

CoLUMBUS, Oaro, February 23, 1917. 

HoN. F. E. THOMAS, Warden, Ohio Penitentiary, Columbus, Ohio. 

DEAR SrR :-I have your letter of February 8, 1917, as follows: 

"I respectfully request your opinion based on the following facts, as to 
the status of the case of Harry Mapleson, serial No. 35623, and advice as 
to whether l\fapleson should have the benefit of diminution of sentence 
so as to release him on February 28, 1917. 

"Mapleson was tried at the April, 1904, term of court in Cuyahoga 
county on an indictment charging murder in the first degree. His trial 
resulted in a disagreement and before his second hearing began Mapleson 
volunteered a plea of guilty to murder in the second degree, and was 
sentenced to life imprisonment in this institution, which sentence he began 
on July 1, 1904. 

"On April 29, 1908, Mapleson's life term was commuted to a term of 
20 years, which, with the diminution of sentence allowed by law, expires 
on February 28, 1917. 

"On August 13, 1908, the then board of managers of the Ohio penj
tentiary released Mapleson on parole. 

"Mapleson was declared. a parole violator and returned to the Ohio 
penitentiary on November 13, 1908, and on December 10, 1908, the board 
of managers revoked Mapleson's parole, but held that he should forfeit 
no "good time." This is recorded in the minutes of the procet;dings of 
the board of managers in session on December 10, 1908, in the following 
entry: 

"'Harry Mapleson, serial No. 35623, parole No. 1860, paroled Augu!t 
13, 1908, was returned to prison November 13, 1908, by Field Officer B. S. 
Ogle for violation of his parole. On account of the long time he has 
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yet to serve, on motion, his parole was revoked, his parole deposit for
feited, but no time taken, Warden's recommendation, which was unani
mously concurred in.' 

"At the time l\1apleson was paroled the statutes prescribed that a 
prisoner serving life for murder in the second degree was not eligible 
to parole until he had served twenty-five full years of imprisonment. 
Mapleson had served a little more than four years when released on 
parole. 

"Section 2174 of the General Code, also Opinions of the Attorney
General (No. 567, July 24, 1912, to the warden of the Ohio penitentiary, 
and No. 574, August 8, 1912, to the Ohio board of administration) hold 
that a person who violates the conditions of his parole, and whose parole 
is revoked, must serve the unexpired period of the maximum term of his 
imprisonment, with no "good time" allowance. 

"Mapleson has in his possession a "Notice of Action by Board," 
issued to him by the former board of managers, advising him that no 
'good time' was declared forfeited because of his violation and revocation · 
of parole. Similar entries also appear on the records of the Ohio peni
tentiary, which, if held to be proper, will release Mapleson on February 
28, 1917. 

"I wish, therefore, that you would advise me whether Mapleson 
should have the benefit of the diminution of sentence and the action of 
the former board of managers be discharged ·at the expiration of the 
original 'snort time' sentence, February 28, 1917." 

Sections 2164, 2169 and 2174 of the General Code read as follows: 

"Section 2164. The board of managers may deduct from a prisoner a 
part or all of the good time gained, for a violation of the rules of disci
pline, or a want of fidelity and care in the performance of work, accord
ing to the aggravated nature or the frequency of the offense. The board 
may review the conduct· record of a prisoner. If a violation of the rules 
and discipline was committed through ignorance or circumstances beyond 
his control or abuse by an officer, the managers may restore to the prisoner 
the time lost by such violations." 

"Section 2169. The board of managers shall establish rules and regu
lations by which a prisoner under sentence other than for murder in the 
first or second degree, having served the minimum term provided by law 
for the crime of which he was convicted, and not previously convicted 
of felony or not having served a term in a penal institution, or a prisoner 
under sentence for murder in the first or second degree, having served 
under such sentence twenty-five full years, may be allowed to go upon 
parole outside the buildings and enclosures of the penitentiary. Full 
power to enforce such rules and regulations is hereby conferred upon the 
board, but the concurrence of every member shall be necessary for the 
parole of a prisoner." 

"Section 2174. A prisoner violating the conditions of his parole or 
conditional release, having been entered in the proceedings of the board 
of managers and declared to be delinquent shall thereafter be treated as 
an escaped prisoner owing service to the state, and, when arrested, shall 
serve the unexpired period of the maximum term of his imprisonment. 
The time from the date of his declared delinquency to the date of his 
arrest shall not be cuunted as a part of time served.'' 
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It will not be necessary in this opinion to discuss the question as to whether 
or not the time forfeited under section 2174 by a prisoner for violation of parole, 
can be restored to him by the board of managers (now the board of administration) 
under section 2164, for the reason that the answer to your question will be based 
on other facts stated in your letter. 

Section 2169 G. C., above quoted, provided that "the board of managers shall 
establish rules and regulations by which a prisoner under sentence other than for 
murder in the first or second degree * * * or a person under sentence for 
murder in the first or second degree having served under such sentence twenty
five full years" may be paroled. 

Your letter shows that the prisoner ;\J. was tried in April, 1904, and sentenced 
at the April, 1904, term of court, and paroled in August, 1908. 

This section as above quoted, though amended since, was in force as quoted 
at that time. M. was sentenced to the Ohio penitentiary to serve a life term for 
murder in the second degree, and the fact that on April 28, 1908, his life term 
was commuted by the governor to twenty years in no way affected the question 
of his eligibility for parole. 

See Opinions of the Attorney-General, 1912, volume 2, page 1923. 

It seems very clear, therefore, that the board of managers at the time they 
paroled prisoner M., or rather when they attempted to parole him, had no 
authority to do so, and their action was, therefore, null and void. The same 
thing is tnte concerning their action in declaring his parole revoked on December 
10, 1908. In other words, they really never paroled him or revoked his parole, 
and he, therefore, neither lost nor gained any good time by either attempt of the 
board to do these things. This being the case he is entitled to his release when 
his twenty-year sentence, minus the good time gained under section 2163, is served. 

The parole statute 'provides that "the time from the date of his declared 
delinquency to the date of his arrest, shall not be counted as a part of the time 
served, but inasmuch as he was never really paroled, and never really became 
delinquent as a parole violator, he could not be charged with this loss of good 
time. However, I am informed that in his case the board declared him delinquent 
and revoked his parole at the same time that he was arrested and returned to the 
prison, so that this question will not, in his case, affect the date of release. 

At the time of his parole the rules of the board of managers of the Ohio 
penitentiary provided that a prisoner must deposit with the warden of the 
penitentiary the sum of $25.00 at the time of his parole, and that in the event the 
board should later find it necessary to revoke his parole they should declare the 
deposit of $25.00 forfeited. This you inform me they did in the case of the 
prisoner r~ferred to in your request. Inasmuch as the board had no authority to 
parole him, they had no authority to require him to make this deposit, and their 
action in doing so, and in later declaring the deposit forfeited was null and void. 

It might be argued that even though the board of managers of the Ohio 
penitentiary had no authority to parole this prisoner, nor to take away lost time 
from him because of violation of parole, nevertheless it was in their power to 
find him guilty of misconduct for violation of prison rules under section 2164 G. C., 
and that the prisoner l\1. could lose his good time under this section. If this be 
true, and it be held that the old board of managers of the Ohio penitentiary 
had authority to take this time from :;\I., not for violation of parole, but for 
violation of prison rules, even then their later action of December 10, 1908, in 
restoring his time would bind them and leave the prisoner's date of release 
unaffected. 
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For these reasons I am of the opinion that the prisoner you refer to should 
be released on February 28, 1917, when you state the twenty-year sentence will be 
completed, and I am also of the opinion that the $25.00 which the state took from 
him as a parole .deposit should be returned to him. 

51. 

Very truly yours, 
JoSEPH l\lcGHEE, 

A ttonzey-General. 

RESOLUTION-BY COUNTY COMMISSIONERS PROVIDING FOR ISSU
ANCE OF BONDS DOES NOT THEREBY ISSUE BONDS-PROVISION 
IN SAID RESOLUTION REQUIRING LEVY ON TAXABLE PROPERTY 
FOR INTEREST AND SINKING FUND SUFFICIENT PRIOR TO ISSU
ANCE OF SAID BONDS-MONEY COMING INTO SINKING FUND 
FROM .OTHER SOURCES THAN TAX LEVY-MAY BE USED TO 
PAY INTEREST ON SAID BONDS. 

A resolution by the board of county commissioners providing for the issuance 
of bonds tmder section 1223 of the General Code does not thereby issue said bonds, 
a11d therefore a provision in said _1·esolution requiring an annzwl levy on the 
taxable property of the county in a sum sufficient to pa)• the interest on such 
bonds and to c1·eate a sinking fund for their retirement at maturity is a provision 
for such purpose "prior to the issuance of such bonds" within the meaning of said' 
section. 

M olle)•s legally coming into a county debt or sinking fund ~t"ith respect to such 
bond issues from sources other than the proceeds of the annual tax levy required 
by said resolution ma}' be used in paying interest accruing on said bonds after 
issue. 

CoLUMBus, OHIO, February 23, 1917. 

HoN. BEN A. BICKLEY, Prosecuting Attorney, Hamilton, Ohio. 

DEAR SIR :-I am in receipt of your favor under date of February 17th, en
closing copy of the resolutions adopted on January 3, 1917, by the board of county 
commissioners of your county providing for bond issues in the sum of $18,000.00, 
$45,000.00 and $55,000.00 respectively, to apply on the cost of .a number of inter
county highway improvements which have been projected in your county. In 
your communication you ask my opinion as to the validity of this bond issue, but 
inasmuch as I have not the complete transcript of the proceedings relating to 
these proposed improvements I shall, as requested by you, address myself to one 
question only, to wit: that raised by the auditor of your county, as to whi~h you say: 

"Objection has been made by Quincy A. Davis, county auditor, for 
the reason that he claims that the county commissioners have not provided, 
prior to the issuing of bonds for levying and collecting annually a tax 
upon all taxable property of the county to provide a sum sufficient to pay 
the interest on such bonds and to create a sinking fund for their retire
ment at maturity. He claims that no such provision has been made and 
that there will be no money to pay the interest on the bonds if isstted, and 
for said reason he has intimated he will not sign the said bonds." 

As before noted, these three bond issues are provided for in the same resolu
tion. I do not understand that a question has been raised as to this procedur~, 
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and on the authority of the case of Heffner v. Toledo, 75 0. S. 413, it would 
seem that such procedure is entirely regular so far as this question is concerned. 

As I understand from the information imparted by you on the occasion of 
your visit to this office a few days ago, the proposed intercounty highway improve
ments were projected by application made to the state highway commissioner by 
the commissioners of your county, and that the respective bond issues provided for 
in the resolution above mentioned covered the shares of the cost and expense of 
such improvement to be ultimately borne by the county and the owners of property 
abutting upon said respective improvements, and that the several townships in 
which these proposed improvements are located are not to pay any part of the 
cost and expense of said improvements, hut the county commissioners acting, as I 
presume, under the provisions of section 1217 of the General Code have as to 
each of said improvements assumed the part of such cost and expense as would 
otherwise be apportioned to said respective townships under the provisions of 
section 1214 of the General Code. 

I do not deem it necessary to discuss or even note all of the various statutory 
provisions relating to the improvement of intercounty highways under chapter 
8 of the Cass Road Law. . 

Section 1218 of the General Coile provides that where the improvement of 
an intercounty highway is projected ·on the application of the county commissioners 
for state aid in such an improvement, no contract shall be let by the state highway 
commissioner unless the county commissioners of the county in which the improve
ment is located shall have made a written agreement to assume in the first instance 
that part of the cost and expense of the said improvement over and above the 
amount to be paid by the state; while section 1212 of the General Code provides 
in such case that the proportion of the cost and expense of constructing such 
improvement to be paid by the township, county and property owners shall be 
paid by the treasurer of the county in which the highway is located upon the 
warrant of the county auditor issued upon the requisition of the state highway 
commissioner. 

These provisions, as well as those of section 1223 of the General Code, herein
after noted, are full warrant for the conclusion that the state in such case has 
a right to look to the county for such part of the cost and expense of the improve
ment a.s is not to be borne by the state itself. 

Section 1223 of the General Code reads as follows: 

"The county commissioners, in anticipation of the collection of such 
taxes or assessments, and whenever in their judgment it is advisable, 
are hereby authorized to sell the bonds of any such county in which such 
construction, improvement or repair is to be made to an amount necessary 
to pay the respective shares of the county, township or townships, and the 
lands assessed for such improvement, but the aggregate amount of such 
bonds issued shall not be in excess of one per cent of the tax duplicate 
of such county. Such bonds shall state for what purpose issued and bear 
interest at a rate not to exceed five per cent per annum, payable semi
annually, and in such amounts as to mature in not more than five years 
after their issue, as the county commissioners shall determine. Prior to 
the issuance of such bonds the county commissioners shall provide for 
levying and collecting annually a tax upon all taxable property of the · 
county to provide a sum sufficient to pay the interest on such bonds and to 
create a sinking fund for their retirement at maturity. The proceeds of 
such bonds shall be used exclusively for the payment of the cost and ex
pense of the construction, improvement or repair of the highway for 
which the bonds are issued. If bids are made for a portion of the pro-
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posed issue, the commissioners may accept a combination of bids, if by 
so doing the bonds will produce the best price to the county, and at the 
request of the purchaser the bonds may be issued in denominations of 
one hundred dollars or multiple thereof, notwithstanding a provision of the 
resolution providing for their issue." 

Though, as before noted, the respective bond issues provided for by the 
resolution adopted by the commissioners of your county covered not only the share 
of the cost and expense of the improvement of these respective improvements to 
be ultimately borne by the county, but the share of the cost and expense to be 
borne by the owners of the property abutting on said improvements as well, yet 
by virtue of the provisions of section 5630-1 of the General Code said bonds, 
when issued, are to be deemed county obligations in the full and complete sense 
of the word. I presume that the question made by the auditor of your county arises 
by reason of the following provision in section 1223: 

"Prior to the issuance of such bonds the county comm1ss10ners shall 
provide for the levying and collecting annually a tax on all taxable prop
erty of the county to provide a sum sufficient to pay interest on such bonds 
and to create a sinking fund for their retirement at maturity." 

This provision, quite identical to that found in section 6929 of the General 
Code relating to the issue of bonds by the county commissioners for the con
struction of county road improvements under section 6 of the Cass Road Law, is 
not, as I view it, to be interpreted as making a requirement with respect to the 
provision for the issue of bonds under section 1223 in addition to that required 
by section 11 of article XII of the State Constitution, which reads as follows: 

"No btmded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred ·or renewed unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

Construing this prOVISIOn of the state constitution, the court. in the case 
of Linke v. Karb, 89 0. S. 326, in its opinion at page 339 of the report, says: 

"This, of course, does not require the immediate levying of a tax 
certain, either in the amouot or rate, for the provision of this amendment 
is that this tax shall be levied annually and collected annually, but it does 
not mean that, at the time the issue of bonds is authorized, the taxing 
authorities proposing to issue such bonds shall provide that a levy shall' 
be made each year thereafter during the term of the bonds in an amount 
sufficient to pay the interest thereon and retire the bonds, and such provi
sion, so made at the time the bonds are authorized, shall be binding and 
obligatory upon these taxing officers of that political subdivision and 
their successors. in office until the purpose of such levy shall have been 
fully ·accomplished by the retirement of the bonds so issued. Such a 
provision fills the full purpose of this amendment to the constitution and 
is not subject to the objection that it is impossible at the time of issue to 
determine either the amount that must be raised for that purpose or the 
rate that must be levied to raise such an amount. That amount may be 
determined from year to year, and levied annually, for that is the com-
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mand of the amendment itself; but having declared at the time of the 
issue of such bonds that a levy shall be made in an amount sufficient, 
there then remains for the taxing officials the mere matter of calculation 
as to the amount. The levy must be made at all events in pursuance to the 
original provisions therefor, and subsequent taxing authorities must make 
such annual levy, regardless of what exigencies may arise in the future." 
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With respect to the question here made, the resolution of the board of county 
commissioners of your county providing for the bond issue above noted further 
provides as follows:-

"Be it further resolved that for the purpose of providing funds to pay 
the interest upon the ·aforesaid bonds as the same fall due, and also to 
create and maintain a sinking fund sufficient to discharge the principal 
of said bonds at maturity there shall be levied and collected upon all taxable 
property in Butler county, for the year 1917, and for each year thereafter 
up to and including the year 1922, in addition to all other taxes, taxes to 
produce an amount sufficient to pay the interest on such bonds, and pro
vide a sinking fund for their final redemption at maturity, and all funds 
derived from said taxes shall be placed in a separate and distinct fund, 
which together with all interest collected on the same shall be irrevocably 
pledged to the payment of interest and principal of said bonds as the same 
fail due." 

This provision in the resolution seems to be a substantial compliance with the 
requirements of section 11 of article XII of the State Constitution, and inasmuch 
as the particular provision above quoted from section 1223 of the General Code 
is not to be interpreted as adding anything to the constitutional provision I am 
of the opinion that the county commissioners have all the provision for levying 
and coilecting an annual tax for interest and sinking fund purposes as is required. 

The resolution of the county commissioners ,nrovides for the issuance of these 
bonds, but the bonds are not thereby issued; and the provisions above quoted from 
said resolution does, therefore, prior to the issuance of said bonds, make pro
vision for an annual tax levy to secure the payment of interest on these bonds 
and the creation of a sinking fund to retire them at maturity. 

(Linke v. Karb, supra, pages 326, 336 and 339.) 

Inasmuch as the proceeds of the first annual levy to be made by the county 
commissioners under the direction of the resolution providing for this bond issue 
may not be available until the tax distribution of February, 1918, it is obvious 
that the first semi-annual installment of the interest on said bonds failing due 
August 1, 1917, cannot be paid out of such proceeds. 

As to this, however, I note from a memorandum enclosed by you that the 
bonds in question, aggregating $118,000.00, have been purchased by the First 
National bank of Columbus, Ohio, at a premium of $2,843.80. Section 2295 of the 
General Code provides that money paid by way of premium and accrued interest 
on the purchase of bonds shail be credited to the sinking fund from which such 
bonds are to be redeemed. This being so, I see no objection to the payment of the 
first annual installment of interest on these bonds from the amount received for 
premium ahd accrued interest on the sale of the bonds. . • 

In this connection it is plain that neither the constitutional provision nor 
that of section 1223 of the General Code, above quoted, contemplates that the 
proceeds of the annual tax levy directed by these provisions, or by resolution 
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issuing the bonds, shall be the sole fund from which these bonds and interest 
thereon are paid. On the contrary, the only purpose of this tax levy is to protect 
the bonds and the interest thereon as against a deficiency in the collection of 
special taxes and assessments laid to cover the respective shares of the cost of the 
improvement to be paid by the county (township), and property owners. This is 
recognized by the provisions of section 5630-1 of the General Code, and it is 
only when there are not other moneys coming into the sinking or county debt 
funds applicable to the payment of the bonds or interest thereon that resort to the 
levies directed by the constitutional provision and section 1223 of the General Code 
must be made. Consistent with other constitutional provisions, this is as far as 
the annual tax levies thus directed can go. 

Wasson v. Commissioners, 49 0. S. 622; 
Hubbard v. Fitzsimmons, 57 0. S. 436; 
State ex rei. Brennan v. Benham, 89 0. S. 351. 

Therefore, I am of the opinion that if there are in the sinking or debt funds 
of the county moneys from any source from which the first semi-annual install
ment of these bonds can be paid such interest payment can be made from said 
moneys, and that unless there are other objections to the validity of these bond 
issues, such as would justify the purchaser in refusing to take the same, the fact 
that the first semi-annual installment of interest cannot be paid from the pro
ceeds of the taxes should not avail to defeat said bond issue. 

52. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TAX MAPS-COUNTY COtvlMISSJONERS MAY LET CONTRACT FOR 
SAME TO DEPUTY SEALER OF WEIGHTS AND MEASURES. 

The law does not prohibit cotmly commissioners from letting contract for 
tax maps to the deputy sealer of weights and measures provided the county com
missioners have advertised for bids and the contract is otherwise properly let. 

CoLUMBUS, OHIO, February 23, 1917. 

HoN. C. C. CHAPMAN, Prosecuting Attorney, Ashland, Ohio. 

DEAR SrR :-1 have your letter of January 2, 1917, as follows: 

"The county commissioners of Ashland county have advertised for 
bids on making tax maps for the auditor and assessors for the year 1917. 
In your opinion can the deputy sealer of weights and measures do this 
work if the contract should be awarded to him. The making of the tax 
maps would not in any way interfere with his duties as sealer of weights 
and measures as the making of the maps would be done outside of his office 
hours. Would the opinion No. 205, rendered by Hon. Timothy S. Hogan 
on March 30, 1911, apply to this same case?" 

Sections 5549, 5550, 5551 and 5552 of the General Code read: 
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"Section 5549. If, in the opinion of the county comm1ss1oners, it is 
necessary to the proper appraisal of the real estate of such county, on or 
before their June session, one thousand nine hundred and thirteen, and 
every fourth year thereafter, they may advertise for four consecutive weeks 
in one or more newspapers of general circulation in the county, for sealed 
proposals to construct the necessary maps and plats to enable the assessors 
in the county, or any district thereof, to correctly reappraise all real estate. 
The maps and plats shall be made under the supervision of the county 
auditor, and such advertisement shall particularly specify the extent and 
character of the work to be done. Each bid shall be accompanied by a 
good and sufficient bond of not less than one thousand dollars conditioned 
that said bidder will not fail or refuse to enter into contract in accordance 
with the advertised proposals, in case his bid is accepted. The commis
sioners shall open the bids on the day named in the advertisement, and, 
within three days thereafter, award the contract to the lowest and best 
bidder, if, in their opinion, it is to the interest of the county so to do, or 
they may reject any and all bids. · 

"Section 5550. If the contract is awarded, the bidder to whom it is 
awarded shall forthwith give a good and sufficient bond, with two or more 
sureties, in an amount of not less than two thousand dollars, nor more 
than telL thousand dollars, as required by the county commissioners, con
ditioned for the prompt, faithful and accurate performance of the work to 
be done. On completion of any city, village, township, or district, the work 
shall be paid for out of the county treasury, on the warrant of the county 
auditor, after it has been duly accepted and approved by the county com
missioners. No bill shall be allowed until the auditor and commissioners 
are satisfied that the labor has been performed in accordance with the 
contract on file with the county auditor. In counties or districts having 
no map, the commissioners shall furnish it under the provisions of this 
chapter. 

"Section 5551. The board of county commissioners may appoint the 
county surveyor, who shall employ such number of assistants as are nec
essary, not exceeding four, to provide for making, correcting, and keeping 
up to date a complete set of tax maps of the county. Such maps shall 
show all original lots and parcels of land, and all divisions, subdivisions 
and allotments thereof, with the name of the owner of each original lot or 
parcel and of each division, subdivision or lot, all new divisions, sub
divisions or allotments made in the· county, all transfers of property 
showing the lot or parcel of land transferred, the name of the grantee, 
and the date of the transfer, so that such maps shall furnish the auditor, 
for entering on the tax duplicate, a correct and proper description of each 
lot or parcel of land offered for transfer. Such maps shall be for the use 
of the board of equalization and the auditor, and be kept in the office of 
the county auditor. 

"Section 5552. The board of county commissioners shall fix the salary 
of the draughtsman at not to exceed two thousand dollzrs per year. 
·They shall likewise fix the number of assistants not to exceed four, and 
fix the salary of such assistants at not to exceed fifteen hundred dollars 
per year. The salaries of the draughtsman and assistants shall be paid 
out of the county treasury in the manner as the salary of other county 
officers are .paid." 
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Assuming that the county coillllUs510ners still have the power to contract for 
tax maps ~nder these sections, which is a very doubtfuL question in view o£ the 
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present .chaotic condition of our tax legislation, I will proceed to answer your 
question as to whether or not they may contract with the deputy sealer of weights 
and measures. 

The opinion you refer to in your letter was rendered by former Attorney
General Hogan on March 30, 1911, and is found in volume I of the Opinions of 
the Attorney-General, 1911-12, page 225. In this opinion it was held that: 

"\Vhere the county commissioners advertise for bids for making plats 
for the use of the quadrennial real estate appraisers and the recorder of 
the same county submitted a bid, was awarded the contract, rendered the 
service and was paid the amount of his bid, there should be no recovery 
as there is no prohibition in the law against the letting of such a contract 
to the county recorder." 

The effect of section 12910 G. C. was not discussed in this optmon for the 
reason that the opinion treated the making of the tax plats as a contract for 
services and not one for "supplies" within the meaning of the section. 

This view, I am inclined to think, is correct, and I am, therefore, of the 
opinion that the law does not prohibit the county commissioners from letting the 
contract for the tax maps referred to, to the deputy sealer of weights and measures, 
providing the county commissioners have advertised for bids and the contract is 
otherwise properly let. Very truly yours, 

53. 

JosEPH McGHEE, 
Attorney-General. 

CORPORATIONS-WHICH ARE ORGANIZED PROVIDING FOR COMMON 
STOCK ONLY-MAY INCREASE CAPITAL STOCK BY ISSUING 
ONLY PREFERRED STOCK-CERTIFICATE OF INCREASE MAY SET 
OUT PREFERENCES AND RESTRICTIONS-NOT NECESSARY TO 
AMEND ARTICLES OF INCORPORATION. 

1. In cases in which corporations for profit are organized providing for com
mon stock only, and the capital stock is increased by providiizg for the issuing of 
preferred stock, the certificate of increase filed u;'ith the secretary of state may 
set out and provide for such preferences and restrictions upon the preferred stock 
as are provided for by law. 

2. Under such conditions it is not uecessary to provide for such preferences 
and restrictions by way of amendi11g the articles of iucorporation, but they may be 
provided for in the certificate of increase. 

CoLUMBUS, OHIO, February 23, 1917. 

HoN. W. D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR :-1 have your communication of february 10, 1917, in which you 
ask my opinion upon certain matters therein contained. Said r.ommunication is as 
follows: 

"I am herewith enclosing a certificate of increase of capital stock of 
The Culver Art ·and· Frame Company, to increase its present caphal_stock 
9£ $35,000.00, all- C<?mmon, -tt;> $50,000.00, the -inereas~ to be preferred. 
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"The articles of incorporation provide only for common stock, which 
has all been subscribed for and issued. 

"I desire to know whether preferred stock can be issued as attempted in 
this case without any provision for preferred stock in the articles of 
incorporation. 

"I direct your attent.ion to sections 8667, 8668 and 8669 of the General 
Code, and section 8699 of the Code under which the present increase is 
attempted to be made. 

"I desire an opinion from you whether it is necessary to first amend 
the articles to provide for preferred stock before such an increase as is 
provided by the enclosed certificate can be made. Also advise me if I shall 
accept and file the enclosed certificate without any further procedure 
on the part of the corporation." 

The material facts upon which you ask an opinion are as follows : 

"(1) The Culver Art and Frame Company incorporated with a 
capital stock of $35,000.00, all common stock. 

"(2) This stock is all subscribed for and issued and an installment 
of 10% paid on each share. 

"(3) Said company desires to increase its capital stock to $50,000.00, 
an increase of $15,000.00, all to be sold as preferred stock." 
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The certificate sent to you as secretary of state, to be filed as provided by 
law, contains certain preferences, designations, restrictions and qualifications. The 
said certificate reads as follows: 

"The Culver Art and Frame Company hereby certifies that on the 3rd 
day of February, A. D. 1917, the capital stock of said company was fully 
subscribed for, and an installment of ten per cent on each share of stock 
has been paid; that at a meeting of its directors, held at the office of said 
company on the 3rd day of February, A. D. 1917, the assent in writing of 
three-fourths in number of the stockholders, representing more than three
fourths of the capital stock of said company, having been first previously 
obtained, the following resolution was adopted, viz: 

"'Resolved, That the capital stock of said, The Culver Art and Frame 
Company be and the same is hereby increased from $35,000.00 to $50.000.00, 
and that $15,000.00 of said increase be issued and disposed of as pre
ferred stock, in one hul)dred and fifty (150) shares of $100.00 each, and 
that the holders ·thereof be entitled to receive a dividend on said preferred 
stock of 6% per annum, payable semi-annually out of the surplus profits 
of the company for each year, in preference to all other stockholders, and 
such dividends sh'!ll be ________ cumulative. 

"'Such preferred stock may be redeemed at not less than par at the 
time and price hereby fixed, and to be also expressed in the stock cer
tificates thereof; to wit : * * • 

"'The purchasers and owners of the preferred stock shall be entitled 
to a dividend of 6% per annum payable semi-annually out of the· surplus 
profits· for each year, in preference to all other stockholders, and such · 
dividends shall be cumulative. 

"'The holders of the preferred stock shall have no voting power upon 
any question in the management of the corporate business. 
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"'The preferred stock shall be subject to redemption at par and 
accrued dividends and 5 per centum additional at any time on or before 
five years from its date of issue.'" 

Now your question is as to whether the certificate of increase of stock to 
be issued and disposed of as preferred stock can legally contain these pref
erences, designations, restrictions and qualifications, or must these be provided 
by way of an amendment to the original articles of incorporation? 

Before answering your question, I want to call your attention to an opinion 
rendered by Hon. Edward C. Turner, found in volume II, page 1835, of the 
Opinions of the Attorney-General for 1915. In this opinion Mr. Turner held 
that. the articles of incorporation may be amended after the filing of the certificate 
in such a way as to show the preferences, restrictions, etc., of the preferred 
stock, but he· says that he does not at all pass upon the question as to whether 
these same preferences and restrictions might be placed in the certificate of . 
increase of capital stock. In volume II, page 1856, of the Opinions of the 
Attorney-General for 1915, Hon. Edward C. Turner rendered another opinion in 
which he held that it is not necessary to set out preferences, restrictions, etc., in 
the certificate of increase, but he did not pass upon the question you ask. 

The answer to your question is to be found in the following sections of the 
General Code, which I quote in full : · 

"Section 8667. If a corporation be organized for profit, it must have a 
capital stock, which may consist of common and preferred, or common 
only; but at no time shall the amount of preferred stock at par value 
exceed tw<rthirds of the actual paid in in cash or property. 

"Section 8668. When the capital stock is to be both common and 
preferred, it may be provided in the articles of incorporation that the 
holders of the preferred stock shall be entitled to yearly dividends of not 
more than eight per cent, payable quarterly, half yearly, or yearly out of 
the surplus profits of the company each year in preference to all other 
stockholders. Such dividends also may be made cumulative. 

"Section 8669. A corporation issuing both common and preferred stock 
may create designations, preferences, and voting powers, or restrictions or 
qualifications thereof, in the certificate of incorporation, and if desired, 
preferred stock may be made subject to redemption at not less than par, 
at a fixed time and price, to be expressed in the stock certificates thereof. 

"Section 8699. Upon the assent in writing of three-fourths in number 
of the stockholders of a corporation, representing at least three-fourths 
of its capital stock, to increase the capital stock, it may issue and dispose 
of preferred stock in the manner by law provided therefor. Upon such 
increase of stock, a certificate shall be filed with the sec.retary of state 
as provided in the next preceding section." 

Section 8667 G. C. provides that a corporation for profit must have a capital 
stock, which may consist of common and preferred, or it may consist of common 
stock only. 

Section 8668 G. C. provides that when the capital stock is to be both common 
and preferred, the articles of incorporation may provide for preferences on behalf 
of holders of preferred &tock. 

Section 8669 G. C. provides· that when both common and preferred stock is 
issued, the certificate of incorporation may create preferences and restrictions 
as to .voting power of preferred stock and as to time of redemption of preferred 
stock. 
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Section 8699 G. C. provides that when three-fourths of the stockholders, rep
resenting three-fourths of the capital stock, assent in writing to increase of 
capital stock, it may issue and dispose of preferred stock in the manner provided 
therefor by law. 

Now, what is the answer to your question under the above provisions of law? 
It is my opinion that the corporation can provide for designations, preferences, 

voting powers and restrictions, such as set out in the certificate deposited with 
you for filing. It is true sections 8668 and 8669 G. C. state that these preferences, 
restrictions, etc., must be set out in the articles of incorporation, but this obtains 
only when both common and preferred stock are provided for at the time of 
the incorporation. 

Section 8699 G. C. does not limit the issuing and disposing of preferred stock 
to corporations which were incorporated with common and preferred stock, but 
it does provide that preferred stock may be issued and disposed of in the manner 
by law provided therefor. It is my opinion that the words: "in the manner by 
law provided therefor" refer back to sections 8667, 8668 and 8669 G. C. in so far 
as the effect; and that preferred stock can be issued and disposed of by way of 
increasing the capital stock of the incorporation under the same terms and con
ditions as it could have been at the time of the incorporation of the company, 
even though at the beginning, no preferred stock was provided for; that the 
certificate for such increase may contain such preferences, restrictions, etc., as 
might have been provided in the original articles of incorporation had both 
common and preferred stock been provided for. 

You also ask in your communication whether you should file this certificate 
without any further procedure on the part of the corporation. It is my opinion 
that you should do so. It is true the provision found in section 8667 G. C. 
applies to the issuance of preferred stock, which provision is as follows: 

"* * * but at no time shall the amount of preferred stock at par 
value ·exceed two-thirds of the actual capital paid in in cash or property." 

but I take it that this provision has nothing to do with the certificate, but merely 
regulates the action of the corporation in the issuance of stock. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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54. 

COUNTY COMMISSIONERS-MAY PROVIDE FOR BOND ISSUE UNDER 
SEC. 1223 G. C. TO PROVIDE MONEY FOR HIGHWAY CONSTRUC
TION-BEFORE ACTUAL TAX LEVY IS MADE BY COUNTY OR 
TOWNSHIP UNDER SEC. 1222-RESOLUTIONS SHOULD, HOWEVER, 
DIRECT ANNUAL LEVY. 

A board of county commissioners may under section 1223 General Code Pro
vide for the issue of bonds covering the share of the cost of the construction of 
an intercounty highway to be borne by the county, township and abutting property 
owners before an actual levy of taxes is made either by the county or township tm
der section 1222 General Code. 

CoLUMBUS, OHIO, February 23, 1917. 

HoN. CHARLES G. \:VHITE, Prosecuting Attorney, Batavia, Ohio. 

DEAR SIR:-This office is in receipt of your communication of January 23, 
1917, asking our opinion on the following matter: 

"The state highway department and the county commtsswners have 
agreed to build a piece of road in Ohio township, this county, but as I un
derstand it neither the county nor the township have made any provision 
for the levy of a tax, nor has any arrangement been made for the assessing 
of abutting land owners. The commissioners now desire to proceed and 
issue bonds under section 1223 of the General Code, provided they have 
the right. 

"Will you please inform me whether or not the county commissioners 
have the right to issue bonds under section 1223 of the General Code of 
Ohio, as amended in 106 Ohio Laws, before any arrangements have been 
made for the levy of the county or township tax, and also, before anything 
is done toward the assessment against the abutting owners of the property 
along the suggested state highway." 

I assume that the road the construction or improvement of which is con
templated, is either an intercounty highway or a main market road, and with ref
erence to the matter of the construction or improvement of such road, section 1191 
of the General Code provides that the commissioners of any county may make 
application to the state highway commissioner for aid from any appropriation by 
the state from any fund available for the construction, improvement, maintenance 
or repair of such road. 

Section 1192 of the General Code provides that if the county commissioners 
do not make application for state aid for the construction or improvement of any 
such road on or before the time herein designated, the township trustees of any 
township within the county may file such application, in which case the state high
way commissioner may co-operate with such trustees in the construction or im
provement of such road in the same manner as is provided in cases where the 
county commissioners make application. 

Section 1193 of the General Code, among other things, provides that each ap
plication for state aid, whether made by the county commissioners or the town
ship trustees, shall contain an agreement to pay one-half of the cost and expense 
of the surveys and other expenses preliminary to the construction or improvement 
of the road. 

By section 1195 of the General Code it is provided that if upon receipt of an 
application for state aid for any construction or improvement of an intercounty 
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highway or main market road, the highway commissioner approves the construction 
or improvement of the same, he shall certify his approval of the application or any 
part thereof to the county commissioners or township trustees, as the case may be. 

\Vith respect to the payment of the cost and expense of the construction or 
improvement of such road, section 1212 of the General Code provides that the 
state's portion of the cost and expense shall be paid by the treasurer of state upon 
a warrant of the auditor of state, and the proportion of the cost and expense 
thereof to be borne by the county, township and property owners shall be paid 
by the treasurer of the county in which the road is located upon the warrant of 
the county auditor, the same to be issued on the requisition of the state highway 
commissioner. 

Section 1214 of the General Code provides the manner in which the cost and 
expense of the improvement other than the part thereof to be paid by the state 
shall be apportioned between the counties, the township or townships and the 
abutting property owners, and further provides that the township trustees shall 
apportion the amount to be paid by the owners of abutting property according to 
the benefits accruing to such owners of the land so located. This section further 
provides as follows: 

"When bonds are issued in anticipation of taxes and assessments the 
interest thereon shall be treated as a part of the cost and expense of the 
improvement and apportioned among the county, the township or town
ships, and the specially benefited property in the proportions to which they 
severally contribute to the payment of the total cost and expense thereof 
not paid by the state under the provisions of this or any other section.'' 

Section 1218 of the General Code provides as follows : 

"Each contract under the provisions of this chapter (G. C. Sees. 1178 
to 1231-3) except as otherwise provided in section 156 of this act (Sec. 
7199) shall be made in the name of the state and executed on its behalf 
by the state highway commissioner and attested by the secretary of the 
department. No contract shall be let by the state highway commissioner 
in a case where the county commissioners or township trustees are to con
tribute a part of the cost of said improvement, unless the county commis
sioners of the county in which the improvement is located shall have made 
a written agreement to assume in the first instance that part of the cost 
and expense of said improvement over and above the amount to be paid 
by the state. Where the application for said improvement has been made 
by the township trustees, then such agreement shall be entered into between 
the state highway commissioner and the township trustees. Such agree
ment shall be t:led in the office of the state highway commissioner with the 
approval of the attorney-general endorsed thereon as to its form and 
legality." 

Sections 1222 and 1223 of the General Code provide for tax levy and the issu
ance of bonds with respect to the construction or improvement of such road, and 
the same read as follows: 

"Sec. 1222. For the purpose' of providing a fund for the payment 
of the county's proportion of the cost and expense of the construction, 
improvement, maintenance and repair of highways under the provisions 
of this chapter, the county commissioners are hereby authorized to levy 
a tax not exceeding one mill, upon all taxable property of the county: Said 
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levy shall be in addition to all other levies authorized by law for county 
purposes, but subject, however, to the limitation upon the combined maxi
mum rate for all taxes now in force. 

"For the purpose of providing a fund for the payment of the propor
tion of the cost and expense to be paid by the township or townships for 
the construction, improvement, maintenance or repair of highways under 
the provisions of this chapter (G. C. 1178 to 1231-3), the township trustees 
are authorized to levy a tax, not exceeding two mills, upon all taxable 
property of the township in which such road improvement or some part 
thereof is situated; such levy shall be in addition to all other levies author
ized by law for township purposes and shall be outside of the limitation 
of two mills for general township purposes, but subject, however, to lim
itation upon the combined maximum rate for all taxes now in force. 

"A county or township may use any moneys lawfully transferred from 
any fund in place of the taxes provided for under the provisions of this 
section. 

"Sec. 1223. The county commissioners, in anticipation of the collec
tion of such taxes or assessments, and whenever in their judgment it is 
advisable, are hereby authorized to sell the bonds of any such county in 
which such construction, improvement or repair is to be made to an amount 
necessary to pay the respective shares of the county, township or townships, 
and the lands assessed for such improvement, but the aggregate amount 
o( such bonds issued shall not be in excess of one per cent. of the tax 
duplicate of such county. Such bonds shall state for what purpose issued 
and bear interest at a rate not to exceed five per. cent. per annum, payable 
semi-annually, and in such amounts as to mature in not more than five 
years after their issue, as the county commissioners shall determine. 
Prior to the issuance of such bonds the county commissioners shall pro
vide for levying and collecting annually a tax upon all taxable property of 
the county to provide a sum sufficient to pay the interest on such bonds 
and· to create a sinking fund for their retirement at maturity. The pro
ceeds of such bonds shall be used exclusively for the payment of the cost 
and expense of the construction, improvement or repair of the highway 
for which the bonds are issued. If bids are made for a portion of the pro
posed issue, the commissioners may accept a combination of bids, if by so 
doing the bonds will produce the best price to the county, and at the request 
of the purchaser the bonds may be·issued in denominations of one hundred 
dollars or multiple thereof, notwithstanding a provision of the resolution 
providing for their issue." 

The provisions of section 1223 of the General Code requiring that county com
missioners, before issuing the bonds therein provided for, should provide for the 
levying and collecting annually of a tax upon all the taxable property of the county 
to provide a sum sufficient to pay the interest on such bonds and to create a sinking 
fund for their retirement at maturity is in keeping with the provisions of section 
5630-1 of the General Code making all bonds of this kind county obligations and 
in itself, in my opinion, evidences an unmistakable intent to authorize the county 
commissioners to provide for the issue of the bonds before any tax is levied 
either by the county commissioners or the township trustees under the provisions 
of section 1222 of the General Code. The township trustees should, of course, 
make the assessment on the abutting property in the manner provided for by sec
tion 1214 of the General Code to pay the cost and expense of the improvement 
to be borne by such abutting property, and also make an annual levy of taxes on 
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the taxable property of the township to pay the township's share of the cost of 
the improvement. 

The county commissioners are required to make an annual levy on the tax
able property of the county in an amount sufficient to pay the county's share of 
the cost_ of said improvement and any deficiency in the collection of the assessment 
installments for the township's taxes to the end that said bonds and interest 
thereon may be paid from time to time as they respectively mature. 

In conclusion I note that specifically your question is whether or not the board 
of county commissioners can issue bonds under section 1223 "before any arrange~ 
ments have been made" for the levy of county or _township taxes and before any
thing is done towards the assessment against abutting or the owners of the· prop
erty along the highway to be impt:oved. 

As to this I desire to say that I know of no arrangements that the county 
commissioners or township trustees have to make with reference to said tax other 
than the actual levy made by them with the rest of the respective budgets which, 
under the provisions of section 5649-3a, are to be submitte9 to the auditor on or 
before the first Monday in June each year except, of course, as just before noted, 
the county commissioners in the resolution providing for the issue of bonds under 
section 1223 should by provision therein, in compliance with the provisions of this 
section (Sec. 5630-1 General Code) and section 11 of article XII of the state con
stitution expressly direct an annual levy by the county commissioners and town
ship trustees as will be sufficient in amount to pay interest on these bonds as they 
accrue and provide a sinking fund for their payment as they may mature. 

The township trustees should,- of course, proceed to assess the owners of 
abutting property for their shares of the improvement, designating the number of 
the installments in which said assessments are· paid. The issue of bonds, how
ever, under section 1223 is not contingent on prior assessment by the township 
trustees on the property owners for this is a ministerial duty which the township 
trustees can be compelled to perform. 

55. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWNSHIP TRUSTEES-HAVE NO AUTHORITY TO ISSUE BONDS FOR 
TOWNSHIP'S SHARE OF COST OF ROAD IMPROVEMENT-WHEN 
WORK IS DONE UNDER SUPERVISION OF STATE HIGHWAY COM-
MISSIONER. . 

The trustees of a township have no authority to issue bonds to cover the town
ship's share of the cost of constructing an i1~tercounty highway improvement when 
the work is done tmder the supervision of the state highway commissioner on an 
applicatio11 for state aid in such improvement made by the county commissioners. 

COLUMBUS, OHIO, February 23, 1917. 

HoN. G. B. FINDLEY, Prosecuting Attorney, Elyria, Ohio. 

DEAR SIR :-I am in receipt of your letter of January 27, 1917, asking the opinion 
of this office, in which you say : 

"The trustees of Huntington township, of this county, desire to submit 
to·the electors of their township a ptoposal to issue bonds for the improve· 
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ment of an intercounty road lying partially within their township. They 
desire to issue sufficient bonds to pay to their county 25% of the construc
tion cost, and also the 10% to be later assessed upon the abutting property; 
the special assessment of 10% to be collected by the county and thereafter 
returned by it to the township, who will use it toward the retirement of the 
bonds. The work will be let and managed by Lorain county in conjunction 
with the state. Has the township authority to issue its bonds, after a 
fa':orable vote, for 35% of the cost of the work?" 

From what you say in the letter above quoted I assume that the improvement 
contemplated is one to be constructed under the supervision of the state highway 
commissioner on an application for state aid in the construction of said improve
ment made by the com-missioners of the county to the state highway commissioner 
under authority of section 1191 General Code. 

The construction and improvement of intercounty highways is provided for 
by chapter VIII of the Cass road law, which has been carried into the General 
Code as sections 1178 to 1231-3, inclusive. I do not deem it necessary in answering 
your question to refer to all of the different sections of the General Code direct
ing the successive steps and proceedings to be taken in the construction of inter
county highway improvements under the Cass law. 

I note, however, that section 1214, General Code, provides as to the manner in 
which the cost and expense of such improvement over and above that to be borne 
by the state shall be divided between the county, the township or townships and 
the owners of abutting property. 

Section 1217 General Code provides that the county commissioners of a county 
in which such highway is constructed or improved may, by resolution, waive a 
part or all of the apportionment of the cost and expense of such highway to be 
paid by the township or townships, and assume a part or all of the cost and ex
pense of such highway improvement, in excess of the amount received from the 
state up to the entire cost and expense of such improvement without any assess
ment or charge whatever upon the township or townships. This section likewise 
provides that the township trustees of a township in which such highway is con
structed may, by resolution, waive a part or all of the apportionment of the cost 
and expense of such highway to be paid by the county, and assume any part or 
all of the cost and expense of such highway improvement, in excess of the amount 
received from the state without any assessment upon the county. 

Where application for state aid in the improvement of such highway is made 
by the commissioners of the county, section 1218 General Code provides that no 
contract shall be let by the state highway commissioner in a case where the county 
commissioners or township trustees are to contribute a part of the cost of said 
improvement, unless the county commissioners of the county in which the im
provement is located shall have made a written agreement to assume in the first 
instance that part of the cost and expense of said improvement over and above the 
amount to be paid by the state. 

By section 1212 General Code it is provided that the state's proportion of the 
cost and expense of the construction or improvement of such highway shall be 
paid by the treasurer of state upon the warrant of the auditor of state, upon requi
sition of the state highway commissioner, and that the proportion of the cost and 
expepse of such construction or improvement to be made by the county, township 
and property owners shall be paid by the treasurer of the county in which the 
highway is located upon the warrant of the county auditor, issued upon the requi· 
sition of the state highway commissioner. 

Upon the facts stated in your communication it is evident that" the state ha~ 
a right to- look- solely to the county for the· payment of that part of the cost and 
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expense of the improvement not paid by the state itself. Funds for the payment 
of that part of the cost and. expense of the improvement to be borne by the county, 
township and property owners are provided for by sections 1222 and 1223 General 
Code, which read as follows : 

"Section 1222. For the purpose of providing a fund for the payment 
of the county's proportion of the cost and expense of the construction, 
improvement, maintenance and repair of highways under the provisions 
of this chapter, the county commissioners are hereby authorized to levy a 
tax, not exceeding one mill, upon all taxable property of the county. Said 
levy shall be in addition to all other levies authorized by law for county 
purposes, but subject, however, to the limitation upon the combined maxi
mum rate for all taxes now in force. 

"For the purpose of providing a fund for the payment of the pro
portion of the cost and expense to be paid by the township or townships 
for the construction, improvement, maintenance or repair of highways under 
the provisions of this chapter, the township trustees are authorized to levy 
a tax, not exceeding two mills, upon all taxable property of the township 
in which such road improvement or some part thereof is situated; such 
levy shall be in addition to all other levies authorized by law for township 
purposes and shall be outside of the limitation of two mills for general 
township purposes, but subject, however, to limitation upon the combined 
maximum rate for all taxes now in force. 

"A county or township may use any moneys lawfully transferred from 
any fund in place of the taxes provided for under the provisions of this 
section. 

"Section 1223. The county commissioners, in anticipation of the col
lection of such taxes or assessments, and whenever in their judgment it is 
advisable, are hereby authorized to sell the bonds of any such county in 
which such construction, improvement or repair is to be made to an amount 
necessary to pay the respective shares of the county, township or town
ships, and the lands assessed for such improvement, but the aggregate 
amount of such bonds issued shall not be in excess of one per cent. of the 
tax duplicate of such county. Such bonds shall state for what purpose 
issued and bear interest at a rate not to exceed five per cent per annum, 
payable semi-annually, and in such amounts as to mature in not more than 
five years after their issue, as the county commissioners shall determine. 
Prior to the issuance of such bonds the county commissioners shall provide 
for levying and collecting annually a tax upon all taxable property of the 
county to provide a sum sufficient to pay the interest on such bonds and to 
create a sinking fund for their retirement at maturity. The proceeds of 
such bonds shall be used exclusively for the payment of the cost and ex
pense of the construction, improvement or repair of the highway for which 
the bonds are issued. If bids are made for a portion of the proposed 

. issue, the commissioners may accept a combination of bids, if by so doing 
the bonds will produce the best price to the county, and at the request of 
the purchaser the bonds may be issued in denominations of one hundred 
dollars or multiple thereof, notwithstanding a provision of the resolution 
providing for their issue." 

It is ~vident from the foregoing statutory provisions and others relating to the 
construction and improvement of intercounty highways that the only bond issue 
authorized .to pay the cost and· expense of. the improvement other than that paid 
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by the state is that provided by said section 1223 General Code, which bond issue 
is to cover not only the amount to be borne by the county and abutting property 
owners, but the township as well, whether the amount to be paid by the township 
be the amount apportioned to it by the provisions of section 1214 General Code or 
an amount assumed by such township under section 1217 General Code. 

In arriving at this conclusion I am not unmindful that section 3295 General 
Code, as amended 106 0. L. 536, provides that the trustees of any township may, 
among other purposes, issue and sell bonds "for the purpose of providing. funds 
to pay the township's share of the cost of any improvement made under an agree
ment with the county commissioners." In the enactment of this particular provision 
into section 3295 the legislature must have had in mind some provisions of then 
existing statutory law authorizing the trustees of a township and the commissioners 

. of the county to enter into agreement with respect to improvements made under 
such agreement. 

With respect to road improvements, the ohly statutory provision that I have 
been able to find in terms authorizing a board of county commissioners and the 
trustees of a township to make and enter into an agreement with respect to such 
road improvements was section 6905 General Code (the same being a part of the 
Dodge road law) providing for the construction by county commissioners of road 
improvements on the foot frontage plan. However, said section 6905 was repealed 
by the legislature in the enactment of the Cass road law. There are now no statu
tqry provisions which authorize the construction of road improvements on agree
ment between the county commissioners and township trustees, nor are there any 
which in terms authorize an agreement between the county commissioners and 
township trustees with respect to the division of the cost of a road improvement. 
I do not, therefore, know anything in the way of road improvements to which the 
language above quoted from the provisions of section 3295 G. C. can apply. 

Moreover, it .will be· noted that section 3295 General Code is a general statute, 
conferring power upon the county commissioners to issue bonds for practically all 
purposes having relation to the needs of the township, and the particular language 
of section 3295 above quoted has no special reference to road improvements, the 
language being that the township trustees may issue bonds for the purpose of pro
viding funds to pay the township's share of the cost of any improvement made 
under agreement with the county commissioners. 

The Cass road law, which was filed in the office of the secretary of state the 
same day as the law amending section 3295 G. C. in the above particular, by chapter 
III thereof makes special and comprehensive provision with respect to the matter 
of road construction and improvement by township trustees. 

Sections 3298-8, 3298-9 and 3298-10 General Code, the same as enacted being a 
part of said chapter of the Cass road law, make provision for the issue by township 
trustees of bonds for township road ·construction, improvement and repair. Inas
much as the sections of the General Code enacted as chapter III of the Cass road 
law have special and exclusive reference to the matter of road construction, im
provement and repair by township trustees, these sections of the Cass road law, 
including those providing for issue of bonds by township trustees, should govern 
rather than the general provisions of section 3295, and for this reason I am in
clined to the view that sections 3298-8, 3298-9 and 3298-10 General Code furnish the 
only authority for the issue by township trustees of bonds for road purposes. 

I may add that my conclusion with respect to the want of application of the 
provisions of section 3295 General Code to bonds issued by township trustees for 
road improvement purposes accords with that of my predecessor expressed by him 
in Opinion No. 1520, directed to the industrial commission of Ohio under date of 
April ?!7,. 1916. 

Answering the queation. made by you categorically, therefor.e, I am. of the 
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opm1on that the trustees of the township named in your communication have no 
power, either with or without a vote of the electors of the township, to issue bonds 
for the improvement of the intercounty highway in question. 

56. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIO~S FOR CO~STRUCTION OF STEU
BENVILLE-CAMBRIDGE ROAD. 

CoLUMBUS, OHIO, February 23, 1917. 

HeN. CLINTON CoWEN, State Highway Commissio11er, Columbus, Ohio. 
DEAR SIR :-I have your communication of February 19, 1917, in which you 

ask my approval of a final resolution of the county commissioners of Jefferson 
county, Ohio, for the construction of: 

"Sec. 'L' Steubenville-Cambridge road, Pet. X o. 2538, I. C. H. X o. 26." 

I have carefully examined these resolutions and find them legal and regular 
in every respect, and I am, therefore, returning the same to you this day with my 
approval. Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

57. 

DEPUTY SEALER OF WEIGHTS AND MEASURES-SERVES AT WILL 
OF APPOINTING POWER-COMMISSIONERS MAY CHANGE SAL
ARY DURING TER~f OF SERVICE-MAXDAMUS WILL LIE IF THEY 
DO NOT FIX SALARY. . 

A deputy sealer of weights and measures serves at the will of the appoi11ti11g 
power. The commissioner.r have authority to fix his salary and may clzauge same 
during his time of service. If they refuse to act, mandamus will lie. 

CoLUMBUS, OHio, February 24, 1917. 

HoN. GEORGE F. CRAWFORD, Prosecuting Attomey, Greenville, Ohio. 

DEAR SIR :-In your letter of February 1, 1917, you request my opinion upon 
the following proposition: 

"On January 11, 1916, our present county auditor appointed, under 
the statute, a deputy sealer of weights and measures for the term to end 
at the time of his own term, to wit: the third ~ion day of October, 1917. 
Thereupon, the county commissioners fixed his salary as provided by law at 
$100.00 per month for the term of one year. 

"Differences, political and otherwise, have arisen between the county 
commissioners and the county auditor; the county commissioners claiming 
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that some complaints of inefficiency and neglect of duty have come to them 
regarding the deputy. At any rate, they have so far neglected and refused 
to make any appropriation for the current year. The deputy sealer and 
the county auditor, as county sealer, make the claim that the appointment 
of the deputy, having been made to the third Monday on October, 1917, 
and the salary having been fixed at $100.00 for the term of one year by the 
county commissioners, makes it obligatory upon the said county commis
sioners to fix the same salary for the remainder of the term. 

"I wish you would kindly advise me how to take care of the situation." 

General Code section 2615 provides in part as follows: 

"By virtue of his office, the county auditor shall be county sealer of 
weights and measures. * * * It shall be the duty of the county auditor 
to see that all state laws relating to weights and measures be strictly en
forced throughout his county and to assist generally in the prosecution of 
all violations· of such laws." 

General Code section 2622 provides : 

"Each county sealer of weights and measures shall appoint by wntmg 
under his hand and seal, a deputy who shall compare weights and measures 
wherever the same are used or maintained for use within his county, or 
which are brought to the office of the county sealer for that purpose, with 
the copies of the original standards in the possession of the county sealer, 
who shall receive a salary fixed by the county commissioners, to be paid by 
the county, which salary shall be instead of all fees or charges otherwise 
allowed by law. Such deputy shall also be employed by the county sealer 
to assist in the prosecution of all violations of laws relating to weights and 
measures." 

The county auditor by virtue of his office is by law made the county sealer 
of weights and measures and is charged with the performance of the duties of said 
office as prescribed by law, and also charged with the enforcement of all laws in 
relation thereto. 

The language of section 2622 G. C. is certain and specific in relation to the 
appointment of the deputy sealer; the provision, I think, in relation thereto is 
mandatory and very good reasons are apparent why this should be so because the 
duties of the sealer in comparing weights and measures, wherever the same are used 
or kept for use makes it necessary for the person performing those duties to go 
about the county where such weights and measures are so kept and so used and 
necessarily makes it impossible on account of the other duties of his office for the 
county auditor to perform that portion of the duties of the office of county sealer. 

The deputy sealer of weights and measures is not protected by the civil service 
laws. Reasons therefor are set forth in an opinion. of my predecessor, No. 943, 
found in Attorney-General's Reports for 1915, at page 2021, as follows: 

"A deputy sealer of weights and measures is a deputy of the county 
auditor. * * * The former is appointed under the provisions of section· 
2622 G. C., which considered in connection with the provision of section 
2616 G. C., as amended, 106 0. L. 169, gives him ample authorit"y to act for 
and in the place of the county auditor· in all matters relating to weights 
and measures, and as to such transactions his relation to the county auditor 
is· a fiducjary one coming clearly within the provisions of paragraph. 9 of · 



ATTORNEY-GENERAL. 

section 486-8, as amended, 106 0. L. 404, which latter section defines and 
specifies the positions in the unclassified service. Said paragraph nine pro
vides as follows: 

" 'The deputies of elective or principal executive officers authorized by 
law to act for and in the place of their principals and holding a fiduciary 
relation to such principals.' 

"Under the provisions of this paragraph and the sections noted above 
I conclude that the deputy sealer of weights and measures is in the unclassi
fied service and not protected by civil service laws.'' 
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The statute authorizing the appointment does not fix any term of service, and 
it must, therefore, be held to be within the provisions of General Code section 9 
which reads in part as follows: 

"* * * A depu.ty * * * appointed in pursuance of law, shall 
hold the appointment only during the pleasure of the officer appointing 
him. * * *" 

It would, therefore, follow that such deputy sealer of weights and measures 
is removable at will, that there is no fixed term of service, but that he serves only 
during the will of the appointing power. 

There is but one difference betweeen the appointment of a deputy sealer of 
weights and measures by the county auditor and the appointment of any other 
deputy which he is permitted by law to appoint, that is, that the county commis
sioners, under the provisions of General Code section 2622, are empowered to fix 
the salary of the deputy sealer of weights and measures and inasmuch as the 
county auditor, as county sealer, must make said appointment under the mandatory 
provisions of said section 2622, and inasmuch as the county commissioners are 
empowered to fix such salary, their discretion in fixing the same can only be in
terfered with by a court of equity in case they have acted unreasonably and have 
abused the power reposed in them. 

In re Application of Deimer, 17 0. N. P. (n. s.) 369. 

The commissioners, then, having once acted, the question is, is their action 
fuuctus officio or are they permitted to act again. As noted above, there is no fixed 
term of service and an act is functus officio when it is applied to something which 
once has had life and power, but which has become of no virtue whatever. Such is 
not the discretionary power of the fixing of a salary for service. 

A case very similar to the one in question is Collingsworth County v. Meyers, 
35 So. W. Reporter, 414, in which case suit was filed by Myers against the county 
to recover a balance due him on his ex officio salary: 

"On the 16th day of February, 1893, the commissioner's court of the 
county passed, adopted and entered of record the following order: 'In 
the matter of ex officio services to be ordered by the court, that the county 
judge, P. W. Meyers, be, and he is hereby, allowed the sum of six hundred 
dollars per annum for two years, and the same shall be paid quarterly 
at the end of each quarter; * * * on the 13th of November, 1893, 
said commissioners passed, adopted, and entered of record the following 
order: 'It is ordered by the court that order No. 16, passed by this court 
on Thursday, the 16th day of February, 1893, be and the same is hereby 
rescinded and revoked and it is further ordered by the court that the ex 
officio salaries of county officers be set at the amounts following each 
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name, to wit: P. W. Meyers, county judge, shall receive the sum of four 
hundred and twenty dollars per annum on and after the first day of Novem
ber, 1893 * * * and each officer shall receive his salary quarterly. The 
county warrants shall be issued by the clerk for their quarterly allowances 
against the general county fund.' It will be observed that this last order 
reduces the allowance or ex officio services and it is contended by the ap
pellee that the first order having fixed the amount of these services for two 
years, or for their full term of office the commissioners had no jurisdiction 
or power to change or reduce the salaries and amounts during their terms 
of office, which would not expire until November, 1894. * * * -

"Section 15, article Y, constitution of Texas, provides that the county 
judge 'shall receive as a compensation for his services such fees and per
quisites as may be prescribed by law.' The legislature under this provision 
of the.constitution, having fixed certain fees of office, and article 2450, Re
vised Statutes, 1895, provides as follows: 'For presiding over the com
missioners' court, ordering elections and making returns thereof, hearings 
and determining civil causes and transacting all other official business not 
otherwise provided for, the county judge will receive such salary from 
the county treasury as may be allowed him by the order of the commis
sioners' court.' * * * This order fixing the salary in February, 1892, 
cannot be regarded as a contract, article 4853 Revised Statutes providing 
that: 'The salaries of officers shall not be increased or diminished during 
the term of office of the officers entitled thereto,' does not apply to any 
officers whose salaries are not fixed by law, * * * and therefore does 
not apply to the orders of the commissioners' courts auditing and fixing 
the amounts of the ex officio services to be paid the county judge. * * * 
\Ve are of the opinion that in * * * fixing the amount to be paid such 
officers for ex officio services the commissioners' court acts in a legislative 
capacity more than in a judicial * * * and that whenever the commis
sioners conclude, for any reason, that such allowances are too great or 
too small, they have the right and power at any time before the money is 
actua11y paid out, to the officer to change, modify or even entirely repeal 
or revoke the order. It is necessary that they should have such power 
and authority in order to properly protect and administer the affairs of 
the county. * * *" 

It is_ also held in People v. Supervisors, 65 N. Y. 225: 

"The boarrls of supervisors are mere local legislative bodies, in many 
respects of limited power; but where they have jurisdiction they may act 
for their county precisely as the legislature may act for the state.'' 

In People, etc., v. Supervisors, 105 N. Y, 180, it is held: 

"The board of supervisors of the county of K., in whom was vested 
the power to fix the compensation of the district attorney, his assistants, 
clerks and officers, in August, 1877, fixed the salaries, and among them the 
salary of the chief clerk, at $3,000 per annum. In November, 1877, how
ever, said board fixed the amount to be raised by taxation for the salaries 
in that office for the current fiscal year, at a sum considerably less than 
the aggregate of the salaries as fixed in August, 1877. The relator was 
appointed by the district attorney, whose term of office began January l, 
1878, chief clerk from that date, at a salary of $1,500, the salaries in the 
office having been scaled down to come within the appropriation. The 
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relator accepted the appointment and continued in the office until August 
1, 1881, receiving and accepting the salary so fixed, making no claim for 
additional compensation until after his employment had terminated. In 
an action to recover the difference between the amount received and the 
amount of salary as fixed by the board, HELD, that the action of the 
board in November, 1877, plainly indicated an intention on its part to re
duce the salaries, and authority was thus impliedly given to the incoming 
district attorney to make such arrangements with his appointees as would 
bring the aggregate within the sum to be raised; that it was fairly presum
able that, by the voluntary acceptance and retention by the relator of his 
employment at the reduced salary, the board was led to omit adopting a 
formal resolution reducing the salary to that fixed by the district attor
ney; and that, therefore, plaintiff was not entitled to recover." 

In Somers v. State, 5 So. Dak., page 321, it is held: 
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· "But the plaintiff contends that section 3, article 12, of the constitution, 
declaring that 'compensation of no public officer shall be increased or dimin
ished during his term,' was a plain prohibition upon the legislature from 
passing a law reducing his salary from twelve hundred to nine hundred 
dollars. This contention is not correct for the reason that under the law 
plaintiff had no 'term.' He was simply appointed by the superintendent 
under the powers conferred by section 6, c 56. The law fixed no time for 
the continuance of such appointment. He had no title or tenure to the 
office beyond the pleasure of the appointing power. The word 'term' 
when used in reference to the tenure of office means, ordinarily, a fixed 
and definite term, and does not apply to appointive offices held at the 
ple~sure of the appointing power. * * * We cannot assent to the the
ory of the plaintiff that by virtue of the law and his appointment under 
it his term was co-extensive with that of the superintendent who appointed 
him. Our conclusion is that the demurrer to plaintiff's complaint must be 
sustained and is so ordered.'' 

I have quoted at length from the above opm1ons only for the reason that they 
are decisions foreign to the state and because of a sometimes lack of accessibility 
to same. From the above, then, I conclude that the deputy sealer of weights and 
measures holds at the will of the appointing power, that he has no fixed term of 
service, that the commissioners having the authority· to fix the salary and it being 
for no term certain, fhey have the right at any time they desire to do so to change 
the same, and that their action can only be questioned by a court of equity in 
case of abuse. If, however, the commissioners refuse either to fix the salary or to 
appropriate funds for the proper payment thereof, an action in mandamus will lie 
to compel them to act. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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DEED-CONVEYING LAND AUTHORIZED UNDER 106 0. L. 141 FROM 
STATE TO P. C. C. & ST. L. RY. CO.-MUST RESERVE "ALL OIL, 
GAS, COAL, ETC.," UNDER W5 0. L. 9. 

The act of April 20th, 1915 (106 0. L. 141), authorizing tlu; auditor of state 
to execute a deed in fee simple for a strip of land to the P. C. C. & St. L. Ry. Co., 
is to be read in connectiot~ with section 4 of the act of July 20th, 1914 (105 0. L. 9), 
and requires that such deed contain a reserva-tion of all gas, oil, coal or other min
erals under s11ch land. 

COLUMBUS, OHIO, February 26, 1917. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR:-On January 18, 1917, you addressed an inquiry to this department 
with reference to a deed directed by an act of the legislature to be delivered by 
you to the Pittsburgh, Cincinnati, Chicago & St. Louis Ry. Co., your communica
tion being as follows: 

"On April 20, 1915, the general assenibly enacted a law (106 0. L. 141) 
requiring the auditor ot' state to prepare a deed of conveyance for execution 
by the governor, for certain lands. in the Gnadenhutten district. 

"The question arises as to the effect, if any, upon this act. is had by 
the act of July 20, 1914 (105 0. L. 6). 

"The act of 1915 requires a deed in fee simple of the 'land' in question. 
While we understand that by the word 'land' is meant the surface and all 
that lies above and below, and that the act in question requires us to pre
pare a deed conveying a fee simple title in the subject, namely the land, yet 
we are in doubt as to whether the general act of 1914 qualifies the special 
act of 1915. 

"Will you kindly advise us whether, in such deed, we should make 
reservation of minerals as required by the act of 1914." 

This inquiry involves an examin~tion and comparison of the two statutes men
tioned for the purpose of giving the construction of same in reference to the ex
tent of the subject matter of. the deed as to whether it should convey the entire 
land or merely the surface. 

The act first mentioned, being the latter of the two in point of time, in its title 
professes to authorize a settlement with this railroad company for a right of way 
through two Jots of the Gnadenhutten tract. The preamble contains a number of 
recitals, stating : 

First. Ownership by the state in trust for the use of the common schools. 
Second. That the railroad and its predecessors have been in possession of a 

right of way across it since 1852. 
Third. That the railroad with permission of the agents of the state borrowed 

earth from the site of this right of way and that it desires to widen the right of 
way to one hundred and forty feet and also quiet its title to the entire strip of one 
hundred and forty feet, and have all claims for such borrowed earth satisfied. 

Fourth. That the trustees, irt whose hands the state has placed the adminis
trative charge of said school lot, and the railroad have agreed to settle the claim 
of the state as trustee of said lot by widening the right of way to one hundred and 
forty feet, quieting its title by conveyance from the state and release of all claim 
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of the state for the earth removed, in consideration of which the railroad waa to 
pay fifteen hundred dollars ($1,500.00), but that the trustees doubt their authority 
to consummate such agreement. 

Fifth. That the trustees have by resolution requested the auditor of state 
through an act of the general assembly to carry out the settlement. 

The above recitals are abbreviated, but the language is, generally speaking, that 
of the act, which then proceeds in section 1 of the enacting clause to require the 
auditor of state to prepare a deed conveying in fee simple to the Pittsburgh, Cin
cinnati, Chicago & St. Louis Ry. Co., a tract of which a description by metes and 
bounds follows, but fails to state the section or sections a part of which is conveyed. 

The second section requires the railroad to maintain a farm crossing. 
The third requires the governor to sign the deed and cause the great seal of 

the state to be affixed and the secretary of state to countersign it, and requires its 
delivery to the auditor of state. 

The fourth section requires the auditor to deliver the deed to the railroad on 
the payment of fifteen hundred dollars, in full satisfaction of the claim of the 
state for the earth so removed, and in full payment for the land so conveyed. 

Volume 106 0. L., p. 141-143. 

The former act referred to is found in volume 105, pages 6 to 9, which is 
found in the very beginning of the volume above cited. It is entitled, "An act 
for the conservation of oil, gas, coal and other minerals upon the school and min
isterial lands of the state, and to amend sections 3209-1, 3210, 3214, 3222, 3223 G. C. 
and enact new sections 3211-1 and 3229-1." 

Section 3210 in this revision, found on page 8, authorizes sale of lands in sec
tion 16 and all lands instead thereof, granted for school purposes, but makes no 
reference to section 29 and provides for the manner of effectuating such sale by 
a conveyance and then contains a proviso that such sales shall exclude all oil, gas, 
coal and other minerals on such lands, and that the deed by the state to the pur
chaser shall expressly reserve the same with the right of entry, etc. 

Section 4 of the act, found on page 9, is as follows: 

"All sales or leases of canal, public or other state land shall exclude 
all oil, gas, coal or other minerals on or under such lands, and all deeds 
executed and delivered by the state shall expressly reserve to the state 
all gas, oil, coal or other minerals on or under such lands with the right 
of entry in and upon said premises for the purpose of selling or leasing the 
same, or prosecuting, developing or operating the same and this provision 
shall affect and apply to pending actions." 

This act was passed July 20, 1914, and approved the same day. 
The other act above quoted was passed April 20, 1915, and approved the next 

day. 
Another act was passed upon May 5th, or as it will be noticed, just a half a 

month after the act requiring the deed from the railroad company and by the 
same general assembly, which is an amendment of section 4, quoted above, and 
makes some exceptions to the lands out of which such reservations were to be made. 

The answer to your inquiry involves a consideration of the act of April 20, 
1915, as affected by the other two referred to above if it is affected by them or 
either of them. That it is so affected by at least the former· act of July 20, 1914, 
and that the last act, ::\lay 5, 1915, may also be looked to for its construction, is 
a consequence of the intimate connection of all three in point of time and identity 
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of subject-matter. Even taking the act of May 20th alone, it co.ntains ambiguity 
and might well be said to involve doubt as to whether the reservation of the min
erals is not contemplated by it. This ambiguity arises out of the fact that the 
subject under consideration was a right of way, simply an easement, and the affirm
ative enactment requires the execution of a deed in fee simple, which is an ex
pression ordinarily used by laymen and very frequently by lawyers to express the 
idea of the whole absolute property without reservation or exception. Having the 
other act, however, to look to, the ambiguity disappears and the legislative intent 
assumes certainty. 

This kind of a question arising in this manner may always best be disposed of 
by reference to the general maxims for the construction of statutes. These, so far 
as comparison is involved, are two principal ones: 

U t res magis valeat quam, pereat 
Leges posteriores priores contrarias abrogant. 

The former signifies that contradictions should be reconciled so that effect 
may be given to all that the legislature has expressed, if possible. It is more gen
erally used with reference to different parts of the same statute which present ap
parent conflict, but logically its application is just as strong to different statutes, 
especially when the intimate connection above referred to exists. The latter is 
rather of necessity a rule of logic than of positive law, or is such rule of law by 
reason of its logical character reduced to its ultimate essence, which means no 
more than what the legislature has said last is to stand against what it said for
merly, and is the foundation and initial original statement of repeal by implica
tion. It will be seen that the former maxim always prevails where its application 
is possible, and the latter only where there is hopeless irreconcilability. If there 
be such positive contradiction in the present case between the act of April 20, 1915, 
and the former act of July 14, 1914, then the provision of the last act is to prevail 
and the railroad gets the minerals. 

There is no such contradiction. The provisions of both acts can stand and 
be given reasonable enforcement. In fact, the whole language of all parts of the 
act of April 20th, indicates almost with the certainty of expressed reference that 
it is to be read in connection with the other law. It is true these two laws were 
passed by different general assemblies, but the last one recognized the full force of 
the provision on this subject made by the first, when one-half month after the 
enactment of the act in question it made the slight change in section 4 quoted above. 
The only language in the act of April 20th, giving rise to any doubt upon the sub
ject is the insertion of the three little words "in fee simple," and then by being 
too strongly attracted to that which is the ordinary every day import of those 
words and overlooking their technical signification, or rather their real meaning 
in law. 

The expression "in fee simple" is not used with reference to the amount or 
description of all the tangible property conveyed, but with reference to the quality 
of the estate and its extent. Right of way and fee simple are not at all autono
mous, and it would be perfectly possible to have an estate in fee simple in a right 
of way or an estate in fee simple in the minerals alone; a fortiori, in the land it 
may be subject to the reservation of the minerals. 

This statute upon consideration is subject to the provision of the former 
statute by such necessary inference that it is almost, if not entirely, as controlling 
as would be a direct reference. The first recital is that the railroad is in possession 
of a "right of way." The second, that it seeks to have its title quieted to the en
tire strip of one hundred and forty feet in width. Now what title, except the title 
to the thing it was talking about above? The next recital is that they have agreed 
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with the trustees that the "right of way" shall be widened to one hundred and 
forty feet and its title THERETO quieted by deed. 

Now these are all the reasons given for the execution of the deed, and it would 
be strange, and even remarkable, if the legislature should solemnly set forth a 
series of recitals for giving a railroad company a right of way over land and then 
give the whole land, including valuable minerals in no sense necessary to the uses 
for which the corporation exists and exercises the right of eminent domain. The 
words "in fee simple" have no such meaning when used by lawyers to express an 
exact idea, and it is apparent from the whole context in this act, as well as com
parison with the others, that they have no such meaning here. It follows conse
quently, that the deed provided for in such act should reserve to the state "all oil, 
gas, coal or other minerals on or under said lands, etc.," as set out in said section 4. 

59. 

Yours very truly, 
JosEPH McGHEE, 

A ttorilCy-General. 

ORDINANCE-DETERMINING NUMBER OF POSITIONS IN DEPART
MENT AND FIXING SALARY AND BOND, IS OF A GENERAL NA
TURE-CANNOT BE PASSED WITH REGULAR SEMI-ANNUAL AP
PROPRATION ORDINANCE-SEC. 4214 G. C. CONSTRUED. 

The act of cormcil of a municipality i11 appropriating, in the regular semi-an
llttal appropriation ordinance, sufficietrt•moneys to cover the compensation of a cer
tain position i11 detail, and specifying the title of the positio11, does not constitute 
a compliance with the provisions of section 4214 G. C. in creating said position and 
fixing the compensation thereof. 

· CoLUMBUS, Oaro, February 26, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 27, 1917, you submitted for my opinion 
the following question, to wit: 

"In view of the provisions of section 4214 General Code: 
"Does the act of council, in appropriating in the regular semi-annual 

appropriation ordinance sufficient moneys to cover. the wages of a certain 
position, in detail and specifying the title of the position, constitute a com
pliance with the provisions of section 4214 General Code in creating said 
position and fixing the compensation?" 

Section 4214 G. C. reads as follows: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes 
in each department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation, and the amount of 
bond to be given for each officer, clerk or employe in each department of 
the government, if any be required. Such bond shall be made by such of
ficer, clerk or employe, with surety subject to the approval of the mayor." 
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It seems to be clear from said section that.its force and effect is to require 
council to act by way of ordinance or resolution in exercising its power and 
authority, where it has the power and authority of determining the number of 
officers, clerks and employes in a certain department and fixing their compensa
tion and bond, if any, and we assume such to be the facts in the particular case in 
question. 

The following sections and parts of sections of the General Code are pertinent 
to a discussion of your question, to wi!: 

"Sec. 3797. At the beginning of each fiscal half year, the council shall 
make appropriations for each of the several objects for which the cor
poration has to provide, or from the moneys known to be in the treasury, 
or estimated to come into it during the six months next ensuing from the 
collection of taxes and all other sources of revenue. All expenditures 
within the following six months shall be made from and within such ap
propriations and balances thereof. 

"Sec. 5649-3a. * * * each year, * * * the council of each mu
nicipal corporation, * * * shall submit. * * * 

"Sec. 5649-3d. At the beginning of each fiscal half year the various 
boards mentioned in section 5649~3a of this act shall make appropriations 
for each of the several objects for which money has to be provided, from 
the moneys known to be in the treasury from the collection of taxes and 
all other sources of revenue, and all expenditures within the following 
six months shall be made from and within such appropriations and bal
ances thereof, but no appropriation shall be made for any purpose not set 
forth in the annual budget nor for a greater amount for such purpose 
than the total amount fixed by the budget commissioners, exclusive of re
ceipts and balances." 

The effect of these sections is to place upon the council of a municipality the 
duty of making appropriations semi-annually for the various municipal purposes, 
and to provide that all expenditures within the following six months shall be made 
from and within such appropriations and balances thereof. 

Section 5649-3d, in addition to the foregoing, requires tha~ no appropriation 
shall be made for any purpose not set forth in the annual budget, nor for a 
greater amount for such purpose than the total amount fixed by the budget com
missioners, exclusive of receipts and balances. 

The evident intent and purpose of these sections are to place the express duty 
upon council of handling the finances in a certain way as regards appropriations. 
Hence the action of council in performing this duty of making appropriations 
should be considered only as pertaining to the one subject of making appropriations. 

The determination of the number of positions in a department of a municipal
ity, the fixing of the compensations and bonds, if any, thereof, would be the exer
cis~ of a discretionary power vested in said body by virtue of the provisions of 
section 4214 G. C. and would be something altogether different from the perform
ance of an express duty as contemplated in the passing of a semi-annual appro
priation ordinance. 

In consequence, to hold that council could not only appropriate money in the 
semi-annual appropriation ordinance, but could also determine the number of of
ficers, clerks and employes of a certain department and . fix their compensation 
and bonds, would be in effect to sustain the proposition that more than one sub
ject could be contained in one ordinance. 
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Section 4226 G. C. provides that no ordinance, resolution or by-law shall con
tain more than one subject which shall be clearly expressed in its title; and hence 
such a holding would be contrary to the provisions of said last mentioned section. 

Further, an ordinance determining the number of positions in a department and 
iixing the compensation and bonds thereof would be an ordinance that would be 
general in its scope. In effect it would operate on the public as a whole, since it 
would involve the expenditure of money raised by taxation and would grant powers 
and place duties upon the occupants of said positions that would be public in their 
nature. 

It must necessarily follow, therefore, that an ordinance of such a character 
wouid be one of a general nature within the meaning of section 4227 G. C., which 
provides that ordinances of a general nature or providing for improvements shall 
be published as hereinafter provided, before going into operation. I am sustained 
in this view by an opinion rendered by Hon. U. G. Denman, attorney-general, to 
Hon. Van A. Snider, city solicitor, Lancaster, 0., under date of January 10, 1910, 
found in the Annual Report of the Attorney General of Ohio, 1910-1911, page 1045, 
in which he held that an ordinance like the one in question was an ordinance of a 
general nature requiring publication. 

As to the nature of a semi-annual appropriation ordinance, the following ex
cerpt from an opinion rendered by Hon. Timothy S. Hogan, attorney-general, to 
Hon. H. R. Schuler, city solicitor, Galion, 0., under date of January 25, 1911, found 
in Vol. II of the Annual Report of the Attorney-General of Ohio, 1911-1912, page 
1501, is in poiqt: 

"I am aware it has been the ruling of this department heretofore that 
the semi-annual appropriation ordinance was an ordinance of a general 
nature which required publication in two newspapers of opposite politics 
of general circulation in the municipality. However, this identical question 
was decided by the circuit court of Jackson county, Ohio, in the past year, 
holding that the semi-annual appropriation ordinance was not an ordinance 
of general nature which required publication in two newspapers of OJ~;;osite 
politics of general circulation in the municipality. The style of the case 
was The Transcript Printing Co. vs. The City of \Vellston, Ohio. decided 
in ".\Jay, 1910. The case was not taken to the supreme court. I do not think 
there is any other decision in Ohio upon this question. 

"I will, therefore, hold that the semi-annual appropriation ordinance 
is not an ordinance of general nature requiring publication in two· news
papers of opposite politics of general Circulation in the municipality." 

Hence, assuming that said semi-annual appropriation ordinance had not been 
published for the reason that publication is not required by law, it would follow 
that said positions have not been legally determined, nor said compensation legally 
fixed therein, with.in the meaning of said section 4214 G. C. since when an ordinance 
is used as the mode of action the ordinance required by said last mentioned section 
contemplates an ordinance of a general nature, which to become effective must be 
published as required by the provisions of section 4227 G. C. as follows: 

"Sec. 4227. * * * Ordinances of a general nature, or providing for 
improvements shall be published as hereinafter provided before going into 
operation. No ordinance shall take effect until the expiration of ten days 
after the first publication of such notice. * * *" 

Sec. 4227-2 G. C., as amended in 104 0. L. 239, reads in part as follows: 

"Sec. 4227-2. Any ordinance, or other measure passed by the council 
of any municipal corporation shall be subject to the referendum except as 
hereinafter provided. No ordinance or other measure shall go into effect 

5-VoL I-A. G. 
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until thirty days after it shall have been filed with the mayor of a city or 
passed by the council in a village, except as hereinafter provided. * * *" 
Sec. 4227-3 G. C., as enacted in 103 0. L. 212, reads as follows: 

"Sec. 4227-3. Whenever the council of any municipal corporation IS 

by law required to pass more than one ordinance or other measure to 
complete the legislation necessary to make and pay for any public improve
ment, the provisions of this act shall apply only to the first ordinance or 
other measure required to be passed and not to any subsequent ordinances 
and other measures relating thereto. Ordinances or other measures pro
viding for appropriations for the current expenses of any municipal cor~ 
poration, or for street improvements petitioned for by the owners of a 
majority of the feet front of the property benefited and to be especially 
assessed for the cost thereof as provided by statute, and emergency ordi
nances or measures necessary for the immediate preservation of the public 
peace, health or safety in such municipal corporation, shall go into imme
diate effect. Such emergency ordinances or measures must, upon a yea and 
nay vote, receive the vote of two-thirds of all the members elected to the 
council or other body corresponding to the council of such municipal cor
poration, and the reasons for such necessity shall be set forth in one section 
of the ordinance or other measure. The provisions of this act shall apply 
to pending legislation providing for any public improvement." 

Section 4227-2, supra, provides in effect that all ordinances or measures passed 
by council shall be subject to the referendum, except as hereinafter provided. It 
also provides that no ordinance or other measure shall go into effect until thirty 
days after it has been filed with the mayor of the city, except as hereinafter 
provided. 

The exceptions are set forth in section 4227-3, supra, and while an ordinance 
providing for appropriations for the current expenses of a municipal corporation 
is excepted fro"m the referendum, nothing is said about an ordinance determining 
the number of officers, clerks and employes in a certain department and fixing 
their compensation and bond, if any. Hence, we must assume that the latter ordi
nance is subject to the referendum. 

It would seem clear, therefore, that it was the intent and purpose of the leg
islature that an ordinance of such a character, being general in scope, should be 
subject to ·the referendum of electors of the municipal corporation, so that they 
might have a chance to either approve or disapprove of the number of officers, 
clerks and employes determined by council for a certain department and the amount 
of compensation and bond, if any, fixed therefor. 

Hence, to permit these matters to be determined and fixed in the "semi-annual 
appropriation ordinance would defeat the evident intent and purpose of the legisla
ture to have these matters subject to the referendum of the electors of said cor
poration, since we have seen that the act of the council of a municipal corporation 
in making semi-annual appropriations for its needs and in performing this expres.s 
duty placed upon it by the legislature is not subject to the referendum and goes 
into immediate effect. 

I am, therefore, of the opinion, for the reasons given above, that the act of 
council in appropriating in the regular semi-annual appropriation ordinance suffi-. 
cient moneys to cover the compensation of a certain position in detail and specify
ing the title of the position, does not constitute a legal compliance with the pro
visions of section 4214 G. C. in creating said position and fixing the compensation 
thereof. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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60. 

DIRECTOR OF REFERENCE AND RESEARGH-AS TEACHER WITHIN 
i\IEAXIXG OF SEC. 7838---A.ND ELIGIBLE TO MEMBERSHIP ON CITY 
BOARD OF EXA:\UNERS. 

A teacher in the city schools who is assigned to the position of director of refer
ence and research in which capacity all the work he does is in connection with the 
educational department, may continue to serve as a member of the city board of 
examiners. 

CoLUMBUS, OHio, February 26, 1917. 

Ho~. FR.\NK R. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR Sn~ :-I have your request of January 25, 1917, asking my opinion on the 
following proposition: 

"l\fr. C. vV. Sutton is a member of the city board of school examiners 
of Cleveland, Ohio. He is a regular teacher and was reappointed as teacher 
last June. He is assigned, however, to the position of director of reference 
and research, in which capacity all the work he does is in connection with 
the educational department. The action of the board of education in creat
ing this place required that it be filled by a regular teacher. Until last 
:'1 I ay :'11 r. Sutton was supervisor of requisitions and reports. The title of 
his position was then changed. Is he eligible to serve as a memb~r of the 
city board of examiners for the city school district?" 

Gen~ral Code section 7838 provides as follows: 

"There shall be a city board of school examiners for each city school 
district. Such board shall consist of the city superintendent of schools and 
two other compcteut teachers ser·viug full ti111e in the day schools of such 
city to be appointed by the city board of education. The term of office of 
such examiners shall be two years each, one to be appointed each year; 
and shall expire on the thirty-first clay of August." 

You will note from the aboYe that the qualifications necessary to be a member 
of the board of examiners of a city school district are either a superintendent of 
schools or a competent teacher serving full time in the day schools of such city. 

Teacher is defined by "\Vebster" as one who instructs or one whose business 
or occupation is to instruct others. The "Century" says: 

"To teach is to point out, to direct, or to show." 

It is provided by General Code section 7881: 

'"The term 'teacher' in this chapter shall include all teachers regularly 
employed by either of such boards in the day schools, including the super
intendent of schools, all superintendents of instruction, principals, and 
special teachers. * * *" 

While the above definition is given under the teachers' pension laws, yet it is 
an indication of what our legislators termed as teacher, and the above statutory 
definition is given verbatim in Vol. 8, Words and Phrases, page 6892, as applying 
to city schools. 
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In Venable v. Schafer, 28 0. C. C. R. 202, the following language is used: 

"In construing a statut~ a word should not be given a limited or spe
cialized meaning, unless such meaning is made by legislative enactment; 
hence * * * the word 'teacher' not being specifically restricted in its 
meaning, will comprehend within its purview such instructors as shall haYe 
spent a part of the time required in teaching in schools 110t supported in 
whole or in part by public taxation." 

Again, 

"A statute punishing any guardian of any female under the age of 
eighteen years or any other person in whose care such female shall have 
been confided, who shali casually know her, includes a school teacher, and 
the. relation of 'teacher' and pupil, as well after the child reaches home 
as it does in the school room. It exists on Sunday as well as on a school 
day.'' 

State v. Hesterly, 81 S. W. 624. 

You state in your letter that Mr. Sutton has been appointed to the position of 
director of reference and research, a position in the schools and educational in char
acter, created to assist in the cultivation and instruction of the youth who attend 
such schools, and, that one of the requirements for such place is that he be a reg
ular teacher, so that by the action of the board itself appointing Mr. Sutton to the 
position of director of reference and research, which position must be filled by a 
regular teacher, it is only fair to assume that he is not only a regular teacher, but, 
in the words of the statute, "a competent teacher" as well. The only other quali
fication found necessary by the provisions of section 7838, above quoted, is that he 
serve full time in the day schools of said city. There is nothing in your letter to 
indicate that he is serving in the night schools, and, therefore, I must assume that 
he is serving in the day schools. 

Answering then your question specifically, I advise you that under the statement 
·of facts given in your letter Mr. Sutton is eligible to serve as a member of the city 
board of examiners of the Cleveland school district. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-Genera/. 
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61 

TRUSTEES OF CHILDREl\'S HO:.IE-l\1AY BE REMOVED FOR PROPER 
CAUSE-DEADLOCK lX SELECTIO~ OF SUPERIXTE?\DEJ\'T NOT 
IN ITSELF SUFFICIENT CAUSE FOR RE:\IOVAL-REPORT TO 
CIVIL SERVICE CO::\DfiSSTOX AS TO Tl;\IE OF 1\IAKING DIREC
TORY. 

County comm1ss10ners ma_v remo'l:e trustees of children's homes only for 
proper cause, a deadlock in the selectiou of a superintendent is not of itsf!/f proper 
cause but sufficient cause. 

Report to civil service commissio11 directory aud not mandatory as to time 
of making. 

CoLUMBus, OHIO, February 26, 1917. 

f-foN. E. A. ScoTT, Prosecuting Attomey, West Union, Ohio. 

DEAR SrR:-I have your communication of January 25, 1917, m which you 
ask my opinion upon the following statement of facts : 

"Last October, 1916, a vacancy occurred in the superintendency of the 
Adams county children's home by reason of death. There being no 
eligible list for the trustees to select from an examination was held in 
the month of December, and an eligible list of three persons was certified 
tu the trustees by the ci,·il service commission on January 5, 1917. The 
trustees have had two meetings to emplov a superintendent and have failed 
to do so, being deadlocke~l. two for or;e applicant and two for another. 
They have allowed the time fixed hy law to hire and report to the com
mission to pass and appear to be hopelessly divided, leaving the institu
tion without a head. Can the county commissioners remove a part or all 
members of the board of trustees ancl appoint others to fill their places 
so as to relieve the situation?" 

Section 3077 G. C.. 103 0. L. 889, IS in part as follows: 

"VVhen in their opinion the interests of the public so demand, the 
commissioners of a county may, or upon the written petition of two 
hundred or more taxpayers, shall, provided the approval of the board of 
state charities has been first obtained, at the next regular eleGtion submit 
to the qualified electors of such county, or the counties forming a district, 
the question of establishing a children's home for such county or district, 
and the issue of county bonds or notes to provide funds therefor. * * *" 

Section 3078 G. C. is as follows: 

"If at such election a majority of electors voting on the proposition 
are in favor of establishing such home, the commissioners of the county, 
or of any adjoining counties in such district, having so voted in favor 
thereof, shall provide for the purchase of a suitable site and the erection 
of the necessary buildings and provide means hy taxation for such pur
chase and the support thereof. Such institution shall be styled the chil
dren's home for such county or district." 

Section 3081 G. C. is as follows: 

"When the necessary site and buildings are provided by the county, 
the commissioners shall appoint a hoard of four trustees, as follows: One 
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for one year, one for two years, one for three years, and one for four 
years, from the first Monday of l\Iarch thereafter. Not more than two 
~f such trustees shall be of the same political party. Annually there
after on the first Monday of l\farch, the county commissioners shall 
appoint one such trustee, who shall hold his office for the 'term of four 
years and until his successor is appointed and qualified." 

Section 3082 G. C. is as follows: 

"The commissioners shall immediately fill a vacancy caused by death, 
resignation or removal, by appointment for the unexpired term. They 
may remove any trustee appointed by such board of commissioners for 
cause impairing faithful, efficient and intelligent administration, or for 
conduct unbecoming to such office, after an opportunity is given to be heard 
upon written charges, but no removal shall be made for political reasons." 

Section 3084 G. C. is as follows: 

"The board of trustees shall designate a suitable person to act as 
superintendent of the home, who shall also be clerk of such board, and 
who shall receive for his services such compensation as the board of 
trustees designates at the time of his appointment. He shall perform 
such duties, and give security f~r their faithful performance, as the trus
tees require.'' 

The above sections and parts of sections quoted contain the statute laws of 
our state in relation to the organization and management of children's homes, 
and as noted above. the countv commissioners of the county in which the home 
is located are given the autho-rity to appoint the' trustees to manage said home. 
It is also noted in section 3082 G. C., above quoted, that they (the commissioners) 
may remove any trustee for certain causes set forth. The causes seem to be two 
in number. 

First, "for cause impairing faithful; efficient and intelligent administration," 
and second, "for conduct unbecoming to such office." It is also to be noted 
from the provisions of said section that no trustee can be removed without written 
charges being .filed, and while the section is silent, I take it, the charges must be 
filed before the. appointing board, and that said trustee against whom said written 
charges are f11ed is given an opportunity to be heard in relation to said charges 
and that no removal shall be made for political reasons. but the section is plain 
that if the appointing board finds that a member of the board of trustees has 
been unfaithful, inefficient and non-intelligent in the administration of the affairs 
of his position, or if the appointing hoard finds that a member of said board of 
trustees is guilty of conduct unbecoming to such office, such trustee may be 
removed for either or both of the above causes. 

It is for the board of commissioners to say, after hearing the evidence in 
relation to said charges and acts performed by such trustee against whom said 
charges are filed, whether or not such trustee is guilty of the act or acts com
plained of, and whether or not such acts be covered by the above mentioned 
grounds of removal. In your letter you mention the fact that the board is dead
locked, two voting for one person and two voting for another. This fact of 
itself is not cause for removal, but the facts which caused the deadlock may or 
may not be cause for removal, depending on said facts. 

It is suggested by you that the time fixed by law to hire and report to the 
commission has passed. By the above, I take it you mean the report to be 
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given to the civil service commission. but that provision, ·I am satisfied, is only 
directory and not mandatory, 

So that, answering your question specifically, I advise you that the mere 
fact that the board is deadlocked is not cause for ·removal but that the facts 
which caused the deadlock may or may not be cause for removal, depending 
on whether or not the same are within the causes of removal set out in section 
3082 G. C. 

62. 

Very truly yours, 
JosEPH McGHEE, 

Attonzey-Geueral. 

APPROVAL-TRAXSCRIPT OF PROCEEDIXGS FOR BOND ISSUE OF 
TJ:IE CITY OF BARBER TOWN,. OHIO. 

CoLUMBus, 0Hro, February 27, 1917. 

ludustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the city of Barberton, Ohio, in the sum of $54,443.00, 
issued for the purpose of paying the city's portion of the expense of 
abolishing· certain grade crossings on Huston St., Robinson Ave., and 
Tuscarawas Ave., in said city, being one bond of $443.00, and 108 bonds 
of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the city of Barberton in connection with the above bond issue, also 
the bond and coupon form attached, and T find the same regular and in con
formity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and signed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the city of Barberton. 

63. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-Geueral. 

APPROVAL-RESOLUTIOX FOR SALE OF CAXAL LAXD TO FRAi\'K 
E. WILSON :\lFG. CO .. OF LANCASTER. OHIO. 

CoLu:>mt·s, OHio, February 27, 1917. 

HoN. FRANK R. FAUVER, Suterinlelldcllt of Public Works. Columbus, Ohio. 

DEAR SIR :-I have your communication of February 17th transmitting to 
me certain resolutions providing for the sale of the easement of the state of Ohio 
in and to a certain basin on the abandoned Hocking Canal property to The 
Frank E. \Vilson Manufacturing Company, of Lancaster, Ohio. 



136 OPINIONS 

I have examined carefully the different steps leading up to the sale of this 
property and find that all jurisdictional matters pertaining thereto are legal and 
regular. 

I, therefore, have approved said resolutions and am this day forwarding the 
, same to the governor for his approval. 

64. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MOTOR VEHICLES-NOT IN MOTION NOT REQUIRED TO DISPLAY 
LIGHTS-FINE PAID UNDER A MISTAKE OF LAW-CANNOT BE 
RECOVERED UNLESS PAID INVOLUNTARILY. 

Section 12614 G. C. is applicable only to motor vehicles· wh1ich are in motion. 
There can be no recovery for or restitution of a fine paid under a mistake of 

law unless the payment of same was made inv.oluntaril:y under duress. 

CoLUMBUS, OHIO, February 28, 1917. 

HeN. CALVIN D. SPITLER, Prosecuting Attorney, Tiffin, Ohio. 

DEAR SIR :-I have your communication under date of January IS, 1917, 
enclosing a request from the mayor of Tiffin, Ohio, for an interpretation of section 
12614 G. C. on the following point, to wit: · 

"The question has been raised in Tiffin as to whether or not under 
section 12614 G. C. an automobile operated upon the public streets of this 
city may stop temporarily and have the driver of same put out its front 
and rear lights without being in violation of said section. It is contended 
by some auto drivers in the community that the aforesaid section only 
applies to an automobile which is actually moving, and if it stops in front 
of a place of business or resi"dence, no matter for what purpose, or how 
short, or how long it is standing there, that the driver may extinguish 
his front and rear lights, and not be in conflict or violate the aforesaid 
section." 

Section 12614 G. C., as amended in 103 0. L. 766, reads as follows: 

"Sec. 12614. Whoever operates or drives a motor vehicle upon the 
public roads and highways without providing it with sufficient brakes to 
control it at all times and a suitable and adequate bell or other device 
for signalling, or fails during the period from thirty minutes after sunset 
to thirty minutes before sunrise to display a reel light on the rear thereof 
and three white lights, two on the front and one on the rear thereof, 
the rays of which rear white light shall shine upon and illumninate each 
and every part of the distinctive number borne upon such motor vehicle, 
the light of which front lamps to be visible at least two hundred feet in 
the direction in which such motor vehicle is proceeding, shall be fined not 
more than twenty-five dollars. Provided, that motor vehicles of the type 
commonly called motor cycles shall display one white light in front to be 
visible at least two hundred feet in the direction in which such motor 



ATTORNEY -GENERAL. 

vehicle is proceeding, and one rear combination red and white light, show
ing red in the direction from which such motor vehicle is proceeding, 
and such rear light to be so placed that it will reflect its white light 
upon and fully and clearly illuminate the distinctive license identification 
mark of such motor vehicle." 

137 

Under date of X ovember 13, 1916, my predecessor in office, Hon. Edward 
C. Turner, considered the particular matter in question in an opm10n to Hon. 
Joseph \V. Horner, prosecuting attorney, Newark, Ohio, which opinion provides 
in part as follows: 

"A motor vehicle which is not in motion could not be said to be op
erated or driven. It might be argued that the provision making it an 
offense to operate or drive a motor vehicle without sufficient brakes or 
without a signaling device is not related to the provision making it an 
offense to fail to display lights and that the latter provision applies to 
all motor \'chicles on the public roads or highways without regard to 
whether they are being operated or driven. This construction of the 
statute is, however, rendered untenable by the provision that the light of 
the front lamps shall be visible at least two hundred feet in the direction 
in which the motor vehicle is proceediug. This latter provision is, to my 
mind, conclusive of the intention of the legislature to make the provisions 
of section 12614 G. C. applicable only to motor vehicles which are in 
motion." 

I concur in the reasons given in this opm10n and in the decision reached, 
and am of the opinion that section 12614 supra is applicable only to motor vehicles 
which are in motion. 

Under date of January 29, 1917, you submitted a supplemental request with 
reference to the above matter, with which was enclosed a communication of the 
same date addressed to you hy the mayor of Tiffin, Ohio, in which the following 
request for an opinion was made: 

"On January 8 last I sent a communication to you asking you to 
procure an interpretation of section 12614 G. C. as to whether there was 
an offense under this section when autos were standing and not in 
motion. At that time I neglected to ask for the additional information as 
to whether the fines and costs so assessed in such cases could be re
covered back by the offenders, some of which plead guilty and some 
plead not guilty and were tried and found to be guilty, and which fines 
have all been paid into the county treasury. All of these cases were tried 
before former Attorney-General Turner had rendered his opm10n, which 
I believe was on 1\ovember 13, 1916, to Hon. Joseph W. Horner, prose
cuting attorney, Newark, Ohio." 

As to this last mentioned request, which has reference to the recovery of 
fines paid under a mistake of the law, the following principles, set forth in volume 
19, of Cyc., pages 558-559, are in point: 

"A fine illegally imposed may be recovered back where it was paid 
involuntarily or under duress, for example, where it was paid to avoid 
or obtain release from imprisonment; but there can be no recovery where 
the fine, although illegally imposed, was voluntarily paid under a mistake 
of law, as for instance, where the payment was induced, not because of 
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threatened imprisonment but to avoid further inconvenience and trouble. 
The mere fact, however, that the judgment imposing a fine is void as 
being in excess of the jurisdiction of the court does not, it has been held, 
constitute a sufficient ground for recovering back money paid without 
objection or protest. 

"Restitution of a fine after the reversal of a judgmen~ imposing it is 
not a matter of right, but it is for the court to determine whether the 
payment was Yoluntarily or involuntarily made, and therefore whether 
defendant is entitled to a restitution." 

The above principles are sustained by numerous authorities. Their applica
bility to the question presented by you depends upon the particular facts in the 
cases tried before the mayor of Tiffin. The general principle of law, that money 
voluntarily paid under a mistake of law cannot be recovered, is unquestioned. 

The particular facts in each individual case have not bee:: presented to me 
and hence it would be impossible for me to apply the principles of law to the fads. 
As a practical matter, the fines which have been paid under mistake of law 
should remain in the county treasury until some action is taken by the party who 
paid same. The party paying same would have no right to insist upon recovery 
of the amount paid unless he could show that- he had been compelled, under 
duress of threatened imprisonment, to pay said sum. 

It is my opinion that the general principles of law above stated will enable 
you to determine what action should be taken on the fines paid under a mistake 
of law in case the persons paying same should attempt to bring an action for the 
recovery of same. 

65. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gcneral. 

INDIGENT POOR-TOWXSHIP TRUSTEES MUST MAKE PROVISIO:\' 
FOR IN TOWNSHIP-WHEN CONFINES OF CITY OR VILLAGE 
THEREIN IS ?\OT CO-EXTE:\'SIVE WITH SAID TO\V:\'SHTP. 

In township wherein either '1-•illages or cities, or both, are situated, so long 
as the confines of such village or city is not co-extensive with the toKnship, the· 
township trustees are required to provide for the indigent poor of such 1/lltllicipal 
corporations in the same mmwer as they Provide for the indigent poor in the part 
of the to~t~zship outside the municipal corporation. 

CoLU:IfBUS, OHIO, February 28, 1917. 

HoN. BENTON G. HAY, Prosecuting Attorne.\', T¥ooster, Ohio. 

DEAR SIR :-In your communication of January 6, 1917, you ask for an opm10n 
on the question of whether it is the duty of the township trustees or of the 
municipal corporation in said township to take care of the poor who reside 
within the limits of a municipality, especially if such municipality is a village, the 
corporate lines not being co-extensive with the township," but there being both a 
township and municipal organization. You further inquire what the "law is in 
regard to a city in the township." 
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Section 3476 G. C. provides : 

"Subject to the conditions, prov1s1ons and limitations herein, the trus
tees of each township or the proper officers of each municipal corporation 
therein, respectively, shall afford at the expense of such township or 
municipal corporation public support or relief to all persons therein who 
are in condition requiring it." 
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This section was formerly section 1491 G. C.. and previous to 1898 read 
as follows: 

(73 0. L. 233, Sec. 11.) "That the trustees of each township in this 
state shall afford, at the expense of their township, public support or relief 
to all persons therein who may be in condition requiring the same, subject 
to the conditions, provisions and limitations of this act." 

In this act of April 12, 1876, there seems to have been attempted a rev1s1on 
of the statutes for the relief of the poor, and in a subheading, under the title 
of "city infirmaries," section 23 of the act provides certain duties of city infirmary 
directors of such infirmaries and makes the provisions of the section applicable 
only to counties in which there is a county and city infirmary. Under that section 
the directors of the city infirmaries furnished relief a.nd support to persons in the 
city infirmary applying therdor the same as county directors are required to do 
and had other like powers that the county infirmary directors had u·nder the law. 

In 93 Ohio Laws, at page 261, an act was passed revising and improving the 
statutes of Ohio relating to the care of the poor, section 957 R. S. providing for 
a board of county infirmary directors, expressly stating that they are chosen by 
the electors of the county "unless part of the county is not taxed for the support 
of the county infirmary. In such case they shall be voted for by the residents 
of the territory so taxed." This act repealed old section 1491 and amended it so 
as to read as follows: 

Section 1491 R. S. 

"The trustees of each township in the state or the proper officers of 
the corporation therein shall afford, at the expense of their township or a 
corporation, public support or relief to all persons therein who may be 
in condition requiring the same, subject to the conditions, provisions and 
limitations thereon." 

Section 1491 R. S. was carried into the General Code as section 3476, supra, 
and is, with kindred sections, found in part I, title II, division 4 "Charity," chapter 
1 "Poor." 

Section 3480 G. C. reads: 

"When a person in a township or municipal corporation requires public 
relief * * * complaint thereof shall be forthwith made by a person 
having knowledge of the fact to the township trustees, or proper munici
pal officer. * * *" 

Section 3481 G. C. provides: 

"\\'hen complaint is made to the township trustees or to the proper 
officers of a municipal corporation that a person therein requires public 
relief or support * * *" 
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Section 3485 G. C. provides : 

"The township trustees or proper officers of a municipal corporation 
shall keep accurate accounts of expenses so incurred. * * · * The clerk of 
the township or municipality shall record the accounts in the proper 
records * * *. Such trustees or proper officers shall issue orders on 
the treasurer thereof for such demands when they accrue." 

In sections 3486, 3487, 3490, 3492, 3493, 3494 and 3495 the same phraseology will 
be found and the trustees and the proper officers of the municipal corporation 
are coupled together and the ambiguity appearing in section 3476 continues in the 
sections of the chapter above quoted. 

Section 4089 General Code provides: 

"The management of the affairs of corporation infirmaries and the 
care of the inmates thereof, the erection and enlargement of infirmary 
buildings and additions thereto, the repair and furnishing thereof, the im
provement of the grounds therewith connected, and the granting of out
door relief to the poor, shall be vested in the director of public safety." 

Section 4356 gives to councils of villages the care, supervision and manage
ment of public institutions, including infirmaries. 

Section 5646 G. C. provides : 

"The trustees of each township, on or before the f1fteenth day of 
May, annually, shall determine the amount of taxes necessary for all 
township purposes, and certify it to the county auditor. * * *" 

This section further provides: 

"The county auditor shall levy, annually, for township purposes, 
including the relief of the poor * * * such rates and taxes as the 
trustees of the respective townships certify to him to be necessary, * * *" 

Section 5647 G. C. provides : 

"In counties where there are no county infirmaries, a township tax 
in addition to the tax provided in the next preceding section, and not to 
exceed one mill and five-tenths of a mill on each dollar of the taxable 
property of the township may be levied for the relief of the poor, to be· 
applied solely to that purpos~." 

Section 5648 G. C. provides : 

"The trustees of any. township which incurs liabilities for the relief 
of the poor, beyond the amount raised by the levy authorized by law, may 
make an additional levy, for the purpose of discharging such liabilities, 
not exceeding six-tenths of one mill on· the dollar of the taxable prop
erty of such township." 

It will be noted that the township levy is on all the property of the township, 
including municipalities situated therein. It certainly could not have been the 
legislative intent to provide for a levy on the taxable property of the municipali-
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ties and then have this tax expended for a purpose limited to persons outside 
the municipality. 

It is my opinion, in view of all the foregoing, that in townships where 
either cities or villages are situated, so long as the confines of the city or village 
are not co-extensive with the township, the township trustees are required to 
provide for the indigent poor of the municipal corporations in the same manner 
as they provide for the indigent poor who live in that part of the township 
outside of the municipal corporation. 

Section 3512 G. C. provides: 

"When the corporate limits of a city or village become identical 
with those of a township, all township offices shall be abolished, and the 
duties thereof shall thereafter be performed by the corresponding officers 
of the city or village, except that justices of the peace and constables 
shall continue the exercise of their functions under municipal ordinances 
providing offices, regulating the disposition of their fees, their compen
sation, clerks and other officers and employes. Such justi<;es and con
stables shall be elected at municipal elections. All property, moneys, 
credits, books, records and documents of such township shall be delivered 
to the council of such city or village. All rights; interests or claims in 
favor of or against the township may be enforced by or against the cor
poration." 

A similar statutory provision to section 3512 G. C. was construed in ::\IcGill 
v. State, 34 0. S. 228, and it was held that such provision was intended to 
comply with the constitutional requirement that justices of the peace should be 
elected by townships, and that for all other purposes the township organization 
in municipal corporations was abolished. At that time the office of justice of the 
peace was a constitutional office and for that reason was excepted in the statute. 
So it is evident that there would not be any township trustees in cities or villages 
whose corporate limits become identical with those of a township. 

The question you submit was passed on by former Attorney-General Timothy 
S. Hogan, in an opinion found in the Reports of the Attorney-General for the 
years 1911-1912, volume 1, page 250. In this opinion I have reached the same 
conclusion and concur with that opinion. 

Very truly yours, 
JosEPH McGHEE, 

Attorney General. 
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66. 

CONTRACT-BETWEEX BOARD OF EDUCATIOX OF THE RURAL 
SCHOOL DISTRICT OF SCIOTO TO\V?\SHIP-PICKAWAY COUNTY 
AND DEPOSITORY-WAS i\1ADE FOR OXE YEAR-BUARD SHOULD 
ENTER INTO NEW COXTRACT TO EXTE::\D TO COXTRACTIXG 
PERIOD. 

A contract establishing a depository as provided by G. C. 7604-9 ·was made for 
011e year certain 011 January 31, 1916. 

The board of education should e11ter i11to a new contract to exte11d to tlze 
contracting period, i. e., withi11 thir(\' days aft<?r tlze first .1lo11day of la11uary, 1918. 

CoLUMBUS, OHio, February 28, 1917. 

MR. J. L. HEISE, Prosecuti11g Attor11ey, Circleville, Ohio. 

DEAR SIR :-In your letter of February 14, 1917, you request my opinion upon 
the following proposition: 

"The contract between the board of education of the rural school 
district of Scioto towt~ship, Pickaway county, Ohio, and a banking com
pany for the deposit of school funds, was made on form 1807 published 
by the Ruggles-Gale Company, Columbus, Ohio, a blank form of which 
is enclosed herewith, and is supposed to comply with Sec. 3968 or Sec. 
7604-9 G. C. 

"Said contract contains the following statement, to wit: 'It is agreed 
between said board of education and said Scioto bank that the funds of 
said school district shall be deposited in and received and safely kept by 
said bank, from and after the date hereo-f for the period of one year, 
and thereafter until this contract is terminated by one of the parties to 
it, as hereinafter provided.' 

"This contract took effect January 31, 1916, contin'ued for one year 
and terminated January 31, 1917. according to its terms unless it is 
automatically continued in force by either or both parties neglecting ·to 
notify, in writing, the other party of its intention to terminate said con
tract. Neither party has so notified the other so far as I have been in
formed. Is this a valid contract under amended sections 7604 and 7605 
G. C., on account of the two years mentioned therein? 

"Is this contract· in force at the present time? 
"If the clerk of the board of education of said Scioto township issues 

a certificate on the county auditor to pay the February distribution of 
school funds over to said Scioto bank is he safe in doing so, or should 
he do it?" 

From our conversation with you on February 23, 1917, I learn the following 
additional facts : 

That there is but one bank in Scioto township rural school district, 
and that is the bank with which the contract for the depository was made 
in January of 1916, and that it was the only bank located in said rural 
school district at that time. 

Your inquiry involves the construction of those sections of the General Code 
which provide for the establishment of a depository for the school funds of any 
school district. 
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General Code section 7604 provides in part: 

"Within thirty days after the first :\Ionday of January, 1916, and every 
two years thereafter, the board of education of any school district, by 
resolution, shall provide for the deposit of any and all moneys coming 
into the hands of its treasurer. * * *" 

General Code section 7605 provides in part : 

"* * * but no contract for the deposit of school funds shall be 
made for a longer period than two years." 

Section 7607 of the General Code provides: 

"In all school districts containing less than two banks, after the 
adoption of a resolution providing for the deposit of its funds, the board 
of education may enter into a contract with one or more banks that are 
conveniently located and offer the highest rate of interest, which shall not 
be less than two per cent. for the full time the funds or any part thereof 
are on deposit. Such bank or banks shall give good and sufficient bond, 
or shall deposit bonds of the United States, the state of Ohio, or county, 
municipal, township or school bonds issued by the authority of the state 
of Ohio, at the option of the board of education, in a sum at least equal 
to the amount deposited. The treasurer of the school district must see 
that .a greater sum than that contained in the bond is not deposited in 
such bank or banks, and he and his bondsmen shall be liable for any loss 
occasioned by deposits in excess of such bond." 

General Code section 7609 provides in part: 

"* * * upon the failure of the board of education of any school 
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district to provide a depository according to law, the members of the 
board of education shall be liable for any loss occasioned by their failure 
to provide such depository and in addition shall pay to the treasurer of 
the school funds two per cent. on the average daily balance on ·the school 
funds during the time said school district shall be without a depository. 
Said moneys shall be recovered from the members of the board of educa
tion for the use and benefit of the school funds of the district upon the 
suit of any taxpayer of the school district." 

General Code section 4763 provides in part: 

"* * * In * * rural school districts which do not provide legal 
· depositories, as provided in section 7604 and 7608 inclusive, the county 

treasurer shall be the treasurer of the school funds of such district." 

Prior to May 15, 1915, at which time section 7604 was amended to read as 
above, a board of education could provide for a depository for the school funds 
of the school district at any time during the year, but under the provisions of 
the section as it now stands the board of education must, within thirty days 
after the first :\Ionday of January, in the even numbered years, provide for the 
deposit of all moneys coming into the hands of its treasurer and a failure to do 
so makes the members of the board of education personally liable for any loss 
occasioned by their failure to provide for such depository, and other penalties. The 
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statute does. not say that the contract shall be for any certain length of time, 
but it does designate the time when the contract for the deposit of said funds 
shall be made and that it shall be made for not more than two years. I do not 
believe, however, that the time mentioned for entering into said contracts is 
such a mandatory proposition as will prevent the board of education from entering 
into the same after the said period of thirty days, in case there should be a failure 
to enter into the same within that time, but I do think that the language is clear 
enough that the contract thus entered into should, when entered into during said pe
riod, be so entered into for the term of two years, and I am further of the opinion 
that said period of thirty days following the tirst day of January, in the even 
numbered years, is made a beginning and an ending time for such depository 
contracts. In your case, however, the contract was not entered into for two 
years but for one year certain, with a conditional extension, and without passing 
upon the question as to whether or not such conditional extension is or is not 
valid, I am of the opinion that under the provisions of section 7607, above 
quoted, there being only one bank in the district, and from my interpretation that 
the language is directory and will permit a board of education to enter into such 
depository contract outside of the thirty-day period, above mentioned, the board 
of education should at once· adopt a resolution providing for the deposit of its 
funds from now until some time within the thirty-day period from and after the 
first Monday in January, 1918, and that then a new contract covering said period 
should be entered into with said bank and that the bank should give a good and 
sufficient bond, or deposit bonds of the United States1 the state of Ohio or 
county, municipal, township or school bonds, as security for the safe keeping and 
the return of said money so deposited, and thus a\•oid all question as to what might 
or might not happen under the terms of the contract of January 31, 1916. 

67. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TAXES-BECOME LIEN ON REAL PROPERTY AS OF THE DATE PRE
CEDING SECOND MONDAY OF APRIL-BOARD OF EDUCATION 
PURCHASING SUCH PROPERTY HOLD SAME SUBJECT TO SAID 
LIEN-COUNTY COMMISSIONERS HAVE NO AUTHORITY TO RE
FUND SAID TAXES AFTER PAYMENT. 

1. Taxes lawfully assessed become a lien 01~ real property as of the da-te 
preceding the second Monday of April, and a board of education of the school 
district thereafter procuring such real property for school purposes either by Pttr
chase or appropriation holds such property subject to said tax lien until the same 
is paid. 

2. The board of county commissioners luwe uo power either to remit said 
taxes· or any part thereof or to refund the same to the board of education after_ 
the payment thereof. 

CoLUMBUS, OHio, February 28, 1917. 

HaN. HARRY S. CoRE, Prosecuting Attorney, Ottawa, Ohio. 

DEAR SIR :-I have at hand your letter under date of January 26, 1917, in 
which you say: 

"On the 20th day of May, 1916. the board of education of Columbus 
Grove village school district, passed a resolution appropriating lots No~. 
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446 and 452 in ~aid ~chool cli;tricl for ~chool purpu~es. 
"Thereafter, trial wa~ had in the probate court in appropriate pro

ceedings, in which a judgment for $5,000.00 was awarded in faYor of 
property own.ers. 

"This judgment or nrdict included all of the buildings and machinery 
attached to same, and thereafter, on the ____ day of December, 1916, the 
case and matter was compromised hy the said \·illage school district 
paying to the proprietors or owners the sum of $3,250.00, they taking 
from the said premises all of the buildings. 

"The real estate, as placed on the tax duplicate for the lands is $365.00, 
and that for the buildings $845.00. 

"About December, a quit claim deed was delivered from owners of 
land to said board of education, and the entry filed in the probate court 
showing and stating that the said entry acted as a conveyance of t'l,e said 
premises to the board of education. 

"Taxes have been levied for the year 1916 against the said premises in 
the amount of $18.38, this including the whole property. Is the school 
district liable for the paymet.t of said taxes, or any part of said taxes? 

"If yes, the property being appropriated for school purposes only, 
haYe the commissioners authority to rebate the taxes if paid. or issue a 
refunder for the same or any part of the same." 
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Applicable to a consideration of the question presented by you I note the 
provisions of sections 7624 and 5671. General Code, which are as follows: 

"Sec. 7624. \<\Then it is necessary to procure or enlarge a school site 
or to purchase real estate to be used for agricultural purposes, athletic 
field or play ground for children, and the board of education and the 
owner of the property needed for such purposes are unable to agree upon 
the sale and purchase thereof, the board shall make an accurate plat and 
description of the parcel of land which it desires for such purposes, and 
file them with the probate judge, or court of insoh·ency, of the proper 
county. Thereupon the same proceedings or appropriation shall be had 
which are provided for the appropriation of private property hy municipal 
corporations. 

"Sec. 5671. The lien of the state for taxes levied for all purposes, in 
each year, shall attach to all real property subject to such taxes on the 
day preceding the second l\fonday of April, annually, and continue until 
such taxes, with any penalties accruing thereon, are paid. All personal 
property subject to taxation shall be liable to he seized and sold for 
taxes. The personal property of a deceased person shall be liable, in the 
hands of an executor or administrator, for any tax due on it from the 
testator or intestate." 

Inasmuch as no steps were taken by the board of education of the school 
district to appropriate the property in question until after the day preceding the 
second Monday of April, 1916, it is not necessary to discuss the question as to 
the particular time when title to the property passed to the board of education by 
virtue of the appropriation proceedings, although as to this I may say, inter alia, 
that it seems clear that title does not pass until full compensation has been paid 
or secured to be paid to the owner or owners of the property appropriated. 

Although taxes on property in your county for the year 1916 were not levied 
until a date much later than the day preceding the second l\Ionday of April, 1916, 
nevertheless said taxes when levied related back as a lien on the real property 
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within the county as of the day preceding the second ;\londay of April, 1916. 
(State ex rei. vs. Roose, auditor, 90 0. S. 345). The lien for taxes on the 
property appropriated by the board of education was not divested by the con
demnation proceedings,. and although the amount of the tax lien could, and ·properly" 
should, have been paid out of the compensation awarded the owner or owners 
of the property appropriated, yet the same not having been done the taxes are 
still a lien on the property as against the board of education, present owners, 
and the board is liable for the payment of such taxes. (Cincinnati v. Jones, 24 
c. C., n. s. 374.) 

As to your second inquiry as to whether or not the commissioners of the 
county have authority to rebate or refund the taxes if paid by the board of 
education, I am of the opinion that, under the decision of the supreme court in 
the case ·of Peter v. Parkinson, treasurer, 83 0. S. 36, the county commissioners 
have no pgwer either to remit the taxes before payment or refund them afterwards. 

Under section 2416 of the General Code the county commissioners have the 
power to release in whole or in part any debt to the county. and under section 
2589 of the General Code the county commissioners have power under certain 
circumstances to order refunded taxes that have been erroneously charged and 
collected. It was held by the supreme court in the case just cited that under 
neither of the. sections of the General Code above noted did the board of county 
commissioners have power to remit or release, either in whole or in part, taxes 

. that stand charged on the duplicate and are unpaid. 
As section 2589 of the General Code, relating back to section 2588. gives the 

county commissioners power only to refund taxes levied on exempted property 
or taxes which have been erroneously assessed, it is apparent that inasmuch as 
the taxes here in question were not exempted at the time the lien therefor became 
effective and it does not appear that the assessment of taxes on this property was 
made through error of any kind there is no power in the county commissioners to 
remit the taxes on this property or refund the same after payment. 

. 68. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General . 

APPROVAL-TRANSCRIPT OF PROCEEDINGS OF COUNTY CO:\fl\fiS
SIOi\'ERS OF CLARK COU;\TY FOR BOi\'D ISSUE. 

COLUMBUS, OHio. February 28. 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of Clark county, Ohio, in the sum of $6,000.00, for the 
erection of a new barn and silo at the Clark county mfirmary." 

I have examined the transcript of the proceedings of the board of county 
commissioners and other officers of Clark county, Ohio, relating to the above bond 
issue, also the b~nd and coupon form attached, and I find the same regular and 
in conformity· with the provisions of the General Code. 

I am of the ,opinion that said bonds drawn in accordance with the form sub
mitted and signed by the proper officers will, upon delivery, constitute valid and 
binding obligations of said county. Very truly yours, 

JosEPH McGHEE, 
A ttorney-Ge11eral. 
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69. 

STATUTE-WHEN S.-\:\1£ IS REPEALED ALL RIGHTS, ETC., ARE LOST 
UXDER IT-WHERE OFFICER UXDER REPEALED STATUTE OR 
REAPPOINT:\IEXT QlJ.\LIFIES UXDER XE\V STATUTE HE S"L'R
RE::-JDERS ALL RIGHTS UNDER FIRST APPOINT~1EXT-FIRST AP
POIXDIEXT CEASES \YHEX XEW ACT TAKES EFFECT-CLIXTOX 
COWEN. 

1. When a s/alute repeals a former stalrtte, all riglrls, titles and interests i11 tire 
statute repealed are lost, excepting //rose embodied in pendilrg suits a11d e.i-ecttled 
colllracts, wrless there is sometlri11g i11 tire repealing statute which 1/lallifests a dif
ferellt iutenlion on tire part of /Ire legislature. 

2. Where there is a simultaneous repeal a11d re-enactment of a statute and tire 
provisiolls of the repealing statute are ide11tical or practically identical with those 
of tire statute repealed, and there is not/ring in tire repealing statute to indicate tlrat 
the legislature intended to repeal tire former act, the repealing statute is an affirm
ance of the original act and not a repeal in tire strict or constitutional sense of that 
term. 

3. IV/ren the title of tire repealiug act creates a system or department and pro
'i:ides fo·r the repeal of all sections and acts inco11siste11t therewith; and tire 11ew act 
provides for a repeal of all acts and sections inconsistent with it; provides that it 
shall supersede all former acts and parts of acts; provides that certai11 matters arc 
saved by specifically mentio11i11g tlrem; and the new act is a complete, compre
hensive and all inclusive act; providing a complete and comprehensive scheme, alld 
not in ally way dependilrg upon the former act, it would be assumed that the legis
lature intended that nothi11g whatever of the former act remains effective or in 
force, other tlran what is preserved i11 the savi11g clause of the act. 

4. Where the officers, who have to do witlr the putting into effect of the pro
visions of the new act, proceed along certai11 lines a11d prilrciples in reference thereto, 
their acts may be taken into consideration in arrivinq at a conclusion as to what 
was the real intention of the legislature and those vitally interested i11 having the 
new legislation e11acted. 

5. Where an officer was appointed under a former act and he is reappointed to 
take office under the act repealing the former act, and qualifies under the pro
visions of the new act, Ire surrenders all the rights he might have had under the 
first appointment and is precluded from all rights excepting those he hus by virtue 
of his appointment under the new act. Further. all his rights under the first ap
pointment cease wlren the new act takes eff"ect, and Ire is relegated to his rights Ulr
der the second appointment. 

CoLUMBus, OHio, February 28, 1917. 

HoN. ]AMES M. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR SrR :-I have your communication of February 1, 1917, in which you ask 
my opinion upon matters set out in said communication, which reads as follows: 

"On i\iay 27, 1915, under the provisions of section 1178 of the General 
Code, Clinton Cowen was appointed and commissioned state highway com
missioner, for the term ending June 16, 1919, the appointee being confirmed 
by the senate the day of appointment. 

"By act of the general assembly, passed :\1ay 17, 1915, approved by the 
governor June 2, 1915, said section 1178 of the General Code was repealed, 
and a new section under the same number enacted, the new section under 
the constitutional provisions becoming effective on or about September 6, 
1915. 
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"Subsequent to May 27, 1915, no highway conumsswner has been ap
pointed, Mr. Cowen still acting in that capacity. 

''Under the above statement of facts, I beg to be advised as to the 
present status of the head of this department." 

Your inquiry has to do with the construction of what is known as the Cass 
highway law, which was enacted by the eighty-first general assembly and is found 
in 106 0. L. 574. In order to understand the provisions of this act, especially the 
provisions relating to the repeal of former acts, it will be necessary to note briefly 
the recent history of laws relating to highways. 

In 99 0. L. 308 a state highway department was created. In 101 0. L. 200 
there is an act providing that the state highway commissioner be directed to rec
ommend a system of highway laws for Ohio, to take the place of all existing 
road laws. At page 341 of said 101 0. L. there is an act which simply authorized 
the township trustees to expend certain moneys levied and collected under a former 
act. 

Jn 102 0. L. 333 there is an act, the title of which is as follows: 

'·Creating a state highway department, defining the duties thereof, and 
providing aid in the construction and maintenance of highways, and to re
peal certain sections of the General Code." 

This act repeals many sections of statutes; then provided in the very last sec
tion that: 

"This act shall supersede all sections and parts of sections or acts and 
parts of acts, not herein expressly repealed, which are inconsistent here
with." 

But Governor Harmon, when the bill was presented to him, vetoed the section 
of said act which provided for a levy to create a fund to carry out the provisions 
of the act, and also vetoed the two sections which repealed all former sections 
and acts inconsistent with the said act. 

Then the legislature, in order to provide for a fund to carry out the provisions 
of the act found in 102 0. L. 333, enacted the law found in 103 0. L. 155, which 
merely provided for a levy and did not seek to repeal any former statutes or sec
tions thereof. 

Now, with this short history of our recent legislation, in reference to highways 
and highway departments, in mind, let us turn to the act found in 106 0. L. 574, 
which is the act now in force. Let us first notice the title of the act, which pro
vides as follows : 

"To provide a system of highway laws for the state of Ohio. and to 
repeal all sections of the General Code, and acts inconsistent herewith." 

Let us next look to the repealing clause. In the first part of the repealing 
section, the legislature repealed over eight hundred sections of statutes, thus en
deavoring to repeal all sections of statutes inconsistent therewith, as provided for 
in the title of the act. But the legislature fearing that it might have omitted some
thing, specifically repealed the entire acts as found in : 

101 O. L. 200-201. 
101 0. L. 341. 
102 0. L. 333-349. 
103 0. L. 155. 
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The language used in said repealing section is as follows : 

"An act entitled, 'An act to provide for a new highway law for Ohio 
to take the place of all existing road laws.' Passed ::O.Iay 10, 1900 ( 101 
0. L. pp. 200-201). 

"An act entitled, 'An act to authorize the township trustees to expend 
certain moneys levied and collected under the authority of an act entitled, 
'An act to further supplement section 4889 of the Re,·ised Statutes of Ohio, 
passed April, 1902; passed ).Jay 10, 1901 (101 0. L. p. 341.) 

"Sections 1, 2, 4, 5, 6, 7, 8 and 9 of an act entitled, 'An act providing a 
levy and to create a fund for the purposes provided in the act passed May 
31, 1911, entitled, "An act creating a state highway department, defining the 
duties thereof and providing aid in the construction and maintenance of 
highways and to repeal certain sections of the General Code.' approved 
] une 9, 1911 ( 102 0. L. pp. 333-349), and for other purposes defined herein. 
(103 0. L. p. 155.) 

"An act entitled, 'An act creating a state highway department, defining 
the duties thereof, and providing aid in the construction and maintenance 
of highways, and to repeal certain sections of the General Code.'" (102 
0. L. p. 333.) 
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These acts, which are repealed in whole, embody all the recent legislation had 
in reference to highways and highway departments, as will be noted by referring to 
the brief history of highway legislation set out herein. 

But lest it might have still overlooked some section or provision relating to 
highways and highway departments, the legislature used the following strong lan
guage in the last paragraph of the repealing section: 

"This act shall supersede all acts and parts of acts not herein expressly 
repealed, which are inconsistent herewith." 

Then lest a repeal of some act might be construed to revive some law repealed 
by the act repealed, the legislature further provided as follows: 

"And the repeal herein of any acts or sections of the General Code 
shall not revive a law repealed by any act or section herein repealed." 

Thus the legislature swept the statutes of Ohio three times, in order to clear 
them of every vestige of matter that might in any way relate to highways or officers 
connected with highway matters. If there ever was a statute enacted by the leg
islature in which it was the intention of the legislature to clear away everything 
that ever existed upon the subject-matter with which the statute dealt, and leave 

· itself absolutely a clear field, the statute under consideration did this. 
We are safe in assuming that it was the intention of the legislature to leave 

unrepealed no statutes or sections thereof pertaining to highways or matters relating 
thereto, other than the act under consideration, commonly known as the Cass high
way law. 

Now, what force and effect can be given to these repealed statutes and sections 
thereof, in arriving at a conclusion as to any questions pertaining to the highways 
or the highway department? None whatever. 

Judge Donahue, in rendering the opinion of the court in the late case of The 
State of Ohio ex rei. v. P. C. O'Brien, et a!., has this to say of repealed statutes: 

"The repeal of the statute is the end of that statute. To atl intents and 
purposes it is the same as if it had never existed.'' 
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This language used by Judge Donahue, in rendering the opinion of the court, 
is none too strong. 

The language used by Judge Donahue in said case is not new or strange. It 
embodies the principle which has been followed for almost one hundred years 111 

the interpretation of the effect of repealing statutes upon the statutes repealed. 

Lord Chief Justice Tindall in Key v. Goodwin, 4 ,\loore and Payne 341, 351 
(decided in 1830), used the following language: 

"The effect ·of a repealing statute I take to be to obliterate the statute 
repealed as completely from the records of parliament as if it had never 
passed, and that it must be considered as a Ia w that never existed, except 
for the purpose of those actions or suits which were commenced, prose
cuted and concluded while it was an existing law." 

This language of Chief :Justice Tindall has been quoted and approved in many 
decisions in our own country, of which the following are a few: 

36 Wis. 344, 349. 
133 Wis. 183. 
61 Ill. 31, 34. 
4 Kas. 489, 500. 
35 Barb. 599, 600. 
50 Miss. 677, 681. 
4 Ore. 119; 122. 

In approving the principle laid down by Chief Justice Tindall, the court in the 
case reported in 50 Miss. 677 says : 

"S.ustained, as this case is, by so great a weight of authority, we ac
cept it as an accurate statement of the general rule." 

In 4 Ore. 119 the court, in approving the above language, says : 

"Such is the recognized rule in this country." 

Possibly there is no case decided in our country that goes into this matter as 
fully as the one reported in 1 Hill (N. Y.) 324. In this case the court went to 
great length in discussing the following question, using the language of the court: 

"The question is thus reduced to one of mere construction on the re
pealing clause before us." 

In the opinion Cowen, ]., reviews the cases fully. He approves the finding of 
Lord Chief Justice Tindall. He quotes from Lord l\Iansfield; from Best, C. ]. 
He investigates Bracton's and Coke's Institutes. He looks into the Roman law. He 
investigates the civil law and it is his conclusion that all these, without one dis
senting voice, leads to this conclusion as set out by the court, namely: 

"On authority, then, at least, no rights arising under the repealed 
statutes can be saved, except by express reservation in the repealing statute, 
or when those rights have been perfected, by taking every step which de
pended for its force upon the former act. Dwarris expresses the result of 
the cases this way: 
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" '\Vhen an act of parliament is repealed, it must be considered, except 
as to those transactions passed and closed, as if it never existed.' " 
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But I am not unmindful of another line of decisions which have to do with 
statutes that merely re-enact other statutes and repeal the statutes which have 
theretofore existed. The principle derived from this line of cases might be stated 
as follows: 

The simultaneous repeal and re-enactment of a statute is a mere affirmance of 
the original act, and not a repeal in the strict or constitutional sense of the term. 
But to have this effect the authorities are nearly unanimous that the following con
ditions must obtain: 

1. The language or the provisions of the repealing statute must be identical or 
practically identical with the language and the provisions found in the act repealed. 

2. That nothing is to be found in the repealing statute which would indicate 
that the legislature intended to repeal the former act. 

There are a great many decisions which seem to sustain the aforesaid two 
propositions, but I want to quote from only a few. 

In a case reported in 7 ~- D. 135, the court in the syllabus found as follows: 

"It is only when the provisions of a repealing statute are identical, 
or practically identical, with the provisions in the. statute repealed, that the 
provisions can be considered as continuing in force without intermission." 

In 45 Neb. 724, the court lays down the law in the syllabus as follows: 

"It had before that time (the adoption of the constitution) been defi
nitely settled as a rule of construction that the simultaneous repeal and 
re-enactment of a statute in terms, or in substance, is a mere reaffirmance 
of the original act, and not a repeal in the strict or constitutional sense of 
the term." 

In 117 N. C. 753 the syllabus ·sets forth the finding of the court as follows: 

"The re-enactment by the legislature of a law in the terms of a former 
law at the same time it repeals the former law is not in contemplation of 
law a repeal, but it is a reaffirmance of the former law, whose provisions 
are thus continued without intermission." 

In the opinion the court says that the re-enacting statute in this case was 
verbatim with the statute repealed. 

To support the second proposition set out above, namely, that the intention of 
the legislature controls, I desire also to quote from a few cases. 

In 138 Ill. App. 297, the following principle was laid down in the syllabus: 

"\Vhere there is apparent no conflict or intention to supersede, a re-en
actment of an earlier statute has been held a continuance, not a repeal, even 
though a later act expressly repeals the earlier." 

In 115 Iowa 657, 665, the court lays down the following principle: 

"But where the prohibitory part of the law in the revision is in sub
stantially the same language as in the original act, and there is a manifest 
purpose to continue the old law, we do not think such re-enactment repeals 
the prior law in such sense as to annul or abrogate decrees and proceed
ings had thereunder." 
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ln 48 N. Y. 540, the court discussed the proposition as to the effect of re
enacted statutes upon statutes in \vhose place the statutes were re-enacted. The 
court laid down the rule stated in many cases of this nature, but in the opinion the 
court gives the reasoning as follows: 

''Although the first seven sections of chapter 29 are contained in this 
chapter, I do not think it was the intention of the legislature to repeal them 
or suspend their operation until chapter 41 should go into effect, * * '~ 
or they probably would have said so in some appropriate language and 
would not have left it to mere inference." 

In a case reported in 139 \Vis. 37, the court finds as follows: 

"Provisions of a prior law retained in an amendatory act are not 
deemed to have been repealed and again re-enacted, but as having existed 
and continued from the time of their original enactment." 

In the opinion the court reasons as follows: 

"This act is entitled 'An act to amend sections I, 2, 3, 6 and 7, chapter 
30, laws of 1903, etc. * * *' The petitioner avers that the effect of this 
amendment was to repeal all of chapter 230, laws of 1903, and to enact a 
new law on the subject of the sanitary regulation of bakeries, which is 
embraced in chapter 486, laws of 1907. To effect such a result the new leg-
islation must show with reasonable clearness that such was the legislative 
intent. This we do not find from this chapter. The title declared that it is 
an act to amend certain provisions of the former law and to enact new 
sections." 

Thus we see that in all these cases we are after all driven to the necessity of 
going to the law itself and ascertaining what really was the intention of the legis
lature in enacting- the law. 

vVhen we look at the language of the act under consideration in order to arri,·e 
at the intention of the legislature, it seems to me that there can be no question 
that the legislature intended not merely to re-enact an old statute, but to enact a 
new one and repeal everything in conflict with it. This seems evident from the 
reasons heretofore given in this opinion. 

In considering this matter, it must be remembered that Hon. Clinton Cowen 
was appointed state highway commissioner for a term of four years, under and by 
virtue of section 1 of the act found in 102 0. L. 333, which section reads as follows: 

"Section 1. There shall be a state highway department for the pur
pose of affording instruction, assistance, and co-operation in the construc
tion, improvement, maintenance and repair of the public roads and bridges 
of the state, under the provisions of this chapter. This department shall 
be divided into three bureaus to be known as the bureau of construction, 
the bureau of maintenance and repair, and the bureau of bridg-es. The 
governor, with the advice and consent of the senate, shall appoint a state 
highway commissioner who shall serve for the term of four years. He 
shall be a competent civil engineer and experienced in the construction, 
improvement, maintenance and repair of roads and bridges, and shall give 
his whole time and attention to the duties of his office." 
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This act crt!ated a highway department and placed a state highway comtms
sioner at the head of the department, with a four-year tenure of office. As said 
before, Hon. Clinton Cowen was appointed as head of the department under the 
provisions of this act. But when the act was repealed, the department fell and 
necessarily the head of the department fell at the same time, and this, notwith~ 
standing the fact that the term of office for which he had been appointed had not 
expired. 

It is true that the language used in sections 171 and 174 of the act (106 0. L. 
574, 623) creating the present state highway department is very similar to the lan
guage used in sections 1 and 4 (102 0. L. 333). The language used in the latter 
two sections is as follows: 

"Section 1. There shall be a state highway department for the purpose 
of affording instruction, assistance, and co-operation in the construction, 
improvement, maintenance and repair of the public roads and bridges of 
the state, under the provisions of this chapter. This department shall be 
divided into three bureaus to be known as the bureau of construction, the 
bureau of maintenance and repair, and the bureau of bridges. The gov
ernor, with the advice and consent of the senate, shall appoint a state high
way commissioner who shall serve for the term of four years. He shall 
be a competent civil engineer and experienced in the construction, improve
ment, maintenance and repair of roads and bridges, and shall give his whole 
time and attention to the duties of his office. 

"Section 4. Subject to the approval of the governor, the state high
way commissioner shall appoint three deputy highway commissioners, not 
more than one of whom shall be of the same political party as himself, who 
shall be competent civil engineers, and serve during the pleasure of the 
commtsswner. One of these deputy highway commissioners shall be ex
perienced in road construction and improvement, and acting under the di
rection of the highway commissioner, shall have supervision of all matters 
pertaining to road construction and improvement as provided for in this 
chapter. Another of said deputies shall be experienced in road maintenance 
and repair, and acting under t)1e direction of the highway commissioner 
shall have supervision of all matters pertaining to road maintenance and 
repair. Another of said deputies shall be experienced in the design, con
struction, and maintenance and repair of culverts and bridges, and acting 
under the direction of the state highway commissioner, shall have super
vision of all matters pertaining to the design, construction, maintenance 
and repair of culverts and bridges. The deputy highway commissioner in 
addition to performing the duties above assigned to them, shall perform 
such other duties in connection with this department as may be desig
nated by the state highway commissioner. The salary of each of said deputy 
highway commissioners shall be $3,000 per annum. In addition to their 
salaries, the deputy highway commissioners shall each be paid their actual 
traveling expenses not to exceed $1,200 in any one year. The highway com
missioner shall require each deputy highway commissioner to give bond in 
the sum of $5,000 with such sureties as he approves." 

The language used in the former is as follows: 

"Section 171. There shall be a state highway department for the pur
pose of affording instruction, assistance and co-operation in the construc
tion, improvement, maintenance and repair of the public roads and bridges 
of the state, under the provisions of this chapter. The governor, with the 
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advice and consent of the senate, shall appoint a state highway commis
sioner who shall serve for the term of four years, unless sooner removed 
by the governor. He shall give his whole time and attention to the duties 
of his office. 

"Section 174. The state highway commissioner shall appoint three dep
uty highway commissioners, one of whom he shall designate as chief high
way engineer and all of whom shall be competent civil engineers and serve 
during the pleasure of the commissioner. One of these deputy highway com
missioners shall be experienced in road construction and improvement, and 
acting under the direction of the highway commissioner, shall have super
vision of all matters pertaining to road construction and improvement as 
provided for in this chapter. Another of said deputies shall be experienced 
in road maintenance and repair, and acting under the direction of the state 
highway commissioner shall have supervision of all matters pertaining to 
road maintenance and repair. Another of said deputies shall be experienced 
in the design, construction, maintenance and repair of culverts and bridges, 
and acting under the direction of the state highway commissioner, shall have 
supervision of all matters pertaining to the design, construction, maintenance 
and repair of culverts and bridges. The deputy highway commissioners 
in addition to performing the duties above assigned to them, shall perform 
such other duties in connection with this department as may be designated · 
by the state highway commissioner. The salary of each of said deputy high
way commissioners shall be three thousand dollars per annum. In addition 
to their salaries, the deputy highway commissioners shall each be paid their 
actual traveling expenses not to exceed one thousand two hundred dollars 
in any one year. The state highway commissioner shall require each dep
uty highway commissioner to give bond in the sum of five thousand dollars 
with such sureties as he approves." 

But ,the mere fact that the wording of th~ act creating the present highway 
department is much the same as the language used in the act creating the former 
highway department, and under which Hon. Clinton Cowen on May 27, 1915,- was 
appointed state highway commissioner, has no further bearing other than to aid 
in arriving at the intention of the legislature in enacting the new law, which after 
all is what controls. 

Whether the language in the two acts is similar or dissimilar, the department 
created under the act now in force entirely and completely replaces the department 
provided for in the act repealed by the act now in force. An entirely new order 
of business is adopted and under this new order of business the governor of the 
state is authorized to appoint a state highway commissioner. :1\ ot the state highway 
commissioner appointed under the act repealed is to perform the duties and carry 
out the provisions of the present act, but a state highway commissioner appointed 
by the governor. of the state, under the authority of the act now in force, is to per
form the duties and carry out the provisions of the present act. 

That this was the intention of 'the legislature when it enacted the Cass highway 
law seems evident from the "saving provisions" of the act, found in sections 302 and 
303 thereof (106 0, L. 663). 

Section 302 reads as follows: 

"This act shall not affect pending actions or proceedings, civil or crim
inal, pertaining to the construction, improvement, maintenance, supervision 
or control of highways, bridges or culverts, brought by or against the county 
commissioners, county surveyor, township trustees, or road superintendent 
under the provisions of any statute hereby repealed, but the same may be 
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prosecuted or defended to final determination in like manner, as if such 
statute had not been repealed." 

Section 303 reads in part as follows: 

"This act shall not affect or impair any contract or any act done, or right 
acquired of any penalty, forfeiture or punishment incurred prior to the 
time when this act or any section thereof takes effect, under or by virtue 
of any law so repealed, but the same may be asserted, completed, enforced, 
prosecuted or inflicted as fully and to the same extent as if such laws had 
not been repealed. * * *" 

155 

By these sections the legislature aimed to save pending suits and also to save 
contracts already entered into, but there is no effort made on the part of the leg
islature to save any other provisions or parts of former acts, and it is proper 
to assume that the legislature did not intend to save any other parts or provisions 
of former acts. 

Another circumstance that has a direct bearing upon the question submitted is 
this: 

The act now in force is a complete, comprehensive and all inclusive act. It 
not only repeals all previous acts and sections thereof having to do with highway 
matters, but it provides a complete and entire scheme for road building and neces
sary officials for carrying out the same. 

Hence, from any angle we may view the question, from any standpoint we 
may consider it, the conclusion is reasonably inferable that the highway depart
ment created under the act found in 102 0. L. 333 was entirely repealed and super
seded by the·highway department created under the act now in force (106 0. L. 
574) ; and at the same time that the old department fell, the officer at the head of 
the department fell and his term of office ceased. 

Tn 57 0. S. 415, the court lays clown the law in the syllabus as follows: 

'"An office created by an ordinance is abolished by the repeal of the or
dinance, anrl the incumbent thereby ceases to be an officer." 

At page 423 of the opinion we have the following language: 

"There is no question but that the council had the power to repeal the 
former ordinance; and this being so, and all the offices created by it, 
whatever they were, being thus abolished, the incumbents ceased to be offi
cers, for there can be no incumbent without an office." 

In rendering this opinion I am mindful of the fact that a former attorney
general of the state rendered an opinion in which he held the opposite view in refer
ence to this act. His opinion is found in Vol. II of the Opinions of the Attorney
General for the year 1915, page 1814. While I am aware that there is some author
ity in law which would warrant a conclusion such as he draws, and while there 
might be some doubt as to the correctness of my conclusion reached herein, yet it 
seems to me that the weight of authority sustains the opinion herein reached. He 
bases his opinion upon the fact that the Cass highway law does not provide that 
the new department shall succeed to all the rights, powers and duties of the old 
department. A part of his opinion reads as follows: 

"There is, however, one omission in said bill which is so potent, in my 
judgment, as to preclude any construction other than that the legislature 
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intended the new department merely to succeed the old. This omtsston is 
the failure of the legislature, in said bill, to make any provisions that said 
new department shall succeed to all the rights, powers and duties of the 
old department." 

But it must be remembered that the Cass highway law repeals specifically every 
section and every act that theretofore had anything to do with highway matters, 
excepting those matters set out in the saving clause of the new act. There were no 
rights, powers and duties of the old department left to be performed; the acts 
providing for the old department had all been repealed; and if the legislature had 
made such provisions, they would have been unconstitutional under the ruling of the 
supreme court in the late case of The State of Ohio ex rei v. P. C. O'Brien et al. 

The opinion so rendered by the former attorney-general, was based mainly 
upon the opinion which he rendered, found on page 1704 of said second volume of 
the 1915 Opinions of the Attorney-General. The meat of this opinion. is found on 
page 1709, in the following language: 

"Upon this analysis of section 1082, therefore, it appears that though 
designed for the purpose of providing for the transition of activities and 
functions from the one state board to the other, it does not preserve the 
continuity of the subordinate bureaus, departments, etc., or the personnel 
of the departmental force as it formerly existed, in the face of the fact 
that the general assembly had before it, in the shape of original section 
1089 as enacted in 1913, language appropriate for such a purpose. 

"The conclusion irresistibly follows, then, that the general assembly 
did not intend that the subordinate positions in the department of the agri
cultural commission should continue to exist, notwithstanding the abolition 
of the commission itself; but that, on the contrary, the whole departmental 
organization should be abolished and a new one should be provided for hy 
the board of agriculture." 

His opinion holds that the act creating the agricultural board did not preserve 
the continuity of the subordinate bureaus, departments, etc., of the act creating the 

• agricultural commission or the personnel of said bureaus or departments. Let us 
take this argument as correct. As shown in my opinion above, there is nothing 
whatever in the Cass highway law to preserve the continuity of the state highway 
department, or the personnel of said department, from the act under which the Hon. 
Clinton Cowen was appointed state highway commissioner and the law now in force. 

Hence, I am of the opinion as above set forth, notwithstanding the opinion 
heretofore rendered. 

Further, in arriving at the conclusion as to what was the intention of the leg
islature in passing the said Cass highway law and the intention of those vitally 
connected with the passage of the same, there is another circumstance which to 
me is very significant and which strengthens my opinion that it was the intention of 
the legislature, in enacting said law, and the intention of Hon. Frank B. \Villis, 
governor of the state of Ohio, in signing the same and filing it with the secretary of 
state and thus making it a law, that said law should supersede and take the place 
of all former acts and parts of acts in every respect. And especially was it the 
intention of the legislature and those vitally connected with the passage of said 
law that it should supersede the act found in 102 0. L. 333, as it related to the 
head of the state highway department, namely, the state highway commissioner. 

This circumstance is to be found in the state records. The said records show 
that on April I, 1915, Hon. Clinton Cowen was appointed to the position of state 
highway commissioner, to take the place of Hon. James R. Marker. The said 
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records show that on April 1, 1915, Hon. Frank E. \\"i1lis, go\·ernor, appointed Hon. 
Clinton Cowen to the position of state highway commissioner, to take the place 
of Hon. James R. :\Iarker, resigned, said Clinton Cowen's term to begin on April 
1, 1915, with no limit fixed as to when his term of appointment should expire. 
Under the appointment his bond was fixed at $10,000.00. 

On May 27, 1915, Hon. Frank B. Willis, governor, appointed Hon. Clinton 
Cowen to the position of state highway commissioner, term to begin on June 17, 
1915, with no limit fixed as to when his term oi appointment should expire, so 
far as the report made to the state auditor shows. Under the appointment his 
bond was fixed at $10,000.00. 

On August 31, 1915, Hon. Frank B. \Villis, governor, appointed Hon. Clinton 
Cowen to the position of state highway commissioner, term to begin on September 
4, 1915. Under this appointment the term of said Clinton Cowen was to end Sep
tember 3, 1919, and his bond was fixed at $20,000.00. 

Under each one of these appointments the records show that Hon. Clinton 
Cowen gave bond and took the oath as provided by law. 
· Let us further remember, in connection with the above facts, that Hon. James 
R. :Marker's term as state highway commissioner would have expired on June 16, 
1915, had he served until the end of the term for which he was originally ap
pointed. This the said records show. Further, the Cass highway law was passed 
:\fay 17, 1915; was approved by the governor June 2, 1915; and was filed with the 
secretary of state, June 5, 1915, which would make said law become effective under 
the constitution at the end of ninet.Y days after filing the same with the secretary 
of state, or on September 4, 1915. 

Now, let us recapitulate: 

1. Hon. James R. l\larker's term expired June 16, 1915, had he served his full 
term under his appointment. 

2. On April 1, 1915, Hon. Clinton Cowen was appointed for a term to begin 
on April 1, 1915, but no time was fixed at which it should expire. \Vhy? Because 
he was appointed to fill the unexpired term of Hon. James R "!\farker. 

3. On "!\'fay 27, 1915, Hon. Clinton Cowen was appointed to the position oi 
state highway commissioner, term to begin on June 17. 1915, and in the report to 
the state auditor no time limit was fixed as to the length of his term. \Vhy was 
his term to begin June 17, 1915? Because Hon. James R. :\Iarkcr's term would ha,·e 
expired June 16, 1915, which term was completed hy Hon. Clinton Cowen. \Vhy 
was no time fixed in the report to the state auditor at which his term of office would 
expire under the second appointment? Because at the time of his second appoint
ment a new highway law had been enacted by the legislature and would, unless 
referred to the people, become effective in due course of time; and it was the in
tention of the parties interested at that time that said Clinton Cowen should 
merely serve up until the time that the new act would become effective. 

4. On August 31, 1915, Ron. Clinton Cowen was appointe<! to the position of 
state highway commissioner, his term to begin September 4, 1915, and to end 
September 3. 1919. \\"by was he reappointed? \Vhy was he reappointed with his 
term to begin on September 4, 1915? Because it was the intention of those con
nected with the enactment of the new highway law that the new law should super
sede and replace the old. and that it was necessary, therefore. to reappoint him to 
take his place under the new law hecau<e he coulrl no longer holrl under tht> old. 
it expiring on September 3, 1915. 

5. The bond under the first two appointments wa' fixed at $10,000.00, which 
is the bond pro\"ided for under the old act, hut under his third appointment, to 
take effect on September 4, 1915, the bond was fixed at $20,000.00, the amount fixed 
under the new law. 
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6. Hon. Clinton Cowen under each appointment took the oath and subscribed 
to the affidavit as provided for by law. 

The conclusion to be drawn from all the above is irresistible, and that is, that 
it was the intention of the legislature and those vitally concerned with the enact
ment of the Cass highway law, that it should supersede and take the place of all 
former acts in reference to all matters, except those matters provided for in the 
saving clause. 

Some of these latter facts set out in the opinion are not embraced in your 
communication, but they are matters of record and are important in the matter of 
answering your query. 

X ow, what is the status of Hon. Clinton Cowen in reference to the position of 
state highway commissioner? He was appointed state highway commissioner by 
Hon. Frank B. \Villis for a term of four years, with his term of office to begin on 
September 4, 1915, and to end on September 3, 1919. His bond was fixed at $20,-
000.00, which bond he gave. He also took the oath of office as provided by law 
under and by virtue of his appointment. 

As said before, Septemebr 4, 1915, was the day upon which the Cass highway 
law became ·effectiYe. The Cass highway law prO\·ided for a bond of $20.000.00, 
while the old law provided for bond of $10.000.00. Hence, on September 4, 1915, 
Hon. Clinton Cowen began his duties m~der and hy ,·irtue of the Cass highway law, 
and he is still serving under said appointment and under said law. 

But section 171 of the Cass highway law, being section 1178 G. C., provi(lcs 
that the appointment must he made with the advice anrl consent of the senate. The 
records develop that the appointment of Hon. Clinton Cowen for the term begin
ning on September 4, 1915, has never been confirmed by the senate. Hence. his 
appointment must be sent to the senate for confirmation. 

I am aware that the Hon. Frank B. vVillis on December 29. 1916. in almost the 
last act he performed while governor. placed upon the records of the governor's 
office an order revoking his appointment of Hon. Clinton Cowen to the position 
of state 'highway commissioner, for the term beginning September 4, 1915, but ·this 
order could have no legal effect. ::\f r. Cowen had taken his position under the 
appointment, had gh·en bond in the sum of $20.000.00 and filed the same with the 
secretary of state as provided hy law, had taken the oath of office and had per
formed the duties of the office under said appointment for almost sixteen months. 
No mere order, placed upon the journal in the go,·ernor's office. could have any 
effect upon all this, in the way of revoking said appointment. 

Furthermore, even though we should assume that the Cass highway law did not 
entirely supersede the act under which Hon. Clinton Cowen was appointed state 
highway commissioner to take effect on June 16, 1915, yet when he elected to take 
office under the appointment to become effective on September 4. 1915, he gave up 
the office and position he was holding under the appointment effective on June 16, 
1915, and all the rights he had under and by virtue of said appointment. Hence, it 
is clearly .evident that Hon. Clinton Cowen has no rights to the office which he 
now holds, excepting under the appointment which became effective on September 
4, 1915. And if this appointment could be considered as revoked under the order 
of Hon. Frank B. vVillis, governor, made on December 29, 1916, he would have 
no rights in the office and would simply be performing the duties of the same as a 
de facto officer. 

That Hon. Clinton Cowen cannot hold his present position untler the appoint
men.! made to become effective June 17, 1915, but only under the appointment made 
to become effective on September 4, 1915, is sustained by the courts, from a few of 
which I desire to quote. In Handy, et al., v. Hopkins, et al., 59 :Old. 157, we find 
the following facts were before the court: Four persons were elected county com
missioners in 1879, and were in office at the time of the election in 1881. Their 
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term not ha,·ing expired, these same four persons with a fifth were returned as 
elected and commissioned under the election of 1881. The court afterwards de
clared the election of 1881 null and void. The question then was as to the status of 
these four officials. Upon this matter the court held in the syllabus as follows: 

"Four persons were elected county commissioners at the general elec
tion of 1879, and were in office at the time of the election of 1881. They 
were candidates for re-election, and together with a fifth person were 
returned as elected, at the last mentioned election ; and they were thereupon 
duly commissioned as such newly elected commissioners. They accepted 
the commissions thus issued, and professed to enter upon the discharge of 
the duties of their office, in pursuance and by virtue of the last election and 
commissions. They in no manner claimed that they were in office, or were 
entitled to hold office, by virtue of the election of 18i9, but, on the con
trary, they distinctly claimed that they had been duly elected at the election 
of 1881, and that they were rightly holding under that election. Held: 

"That under such circumstances, the court having declared the election 
of 1881 null and void, these parties could not be hea~d to claim that they 
were entitled to hold over by virtue of the election of 1879." 

Upon page 171 of the opinion the court say: 

"Four of the rive appellants, were elected county comm1sswners at the 
general election of 1879, and were in ~ffice at the time of the election of 
1881. They w~re candidates for re-election, and were returned as elected, 
at the last mentioned election, and they were thereupon duly commissioned 
as such newly elected commissioners. They accepted the commission, thus 
issued, and professed to enter upon the discharge of the duties of their 
office, in pursuance and by virtue of the last election and commission. These 
facts were distinctly cHarged by. the contestants, and were as distinctly ad
mitted by the appellants. They in no manner claimed that they were in 
office, or were entitled to hold office, by virtue of the election of 18i9; but 
on the contrary, they distinctly claimed that they had been ·duly elected 
at the election of 1881, and that they were rightly holding under that elec
tion. Now, under such circumstances, how is it possible that they can he 
heard to claim that they are entitled to hold over by virtue of the election 
of 1879? Their acts and professions must be allowed their full meaning 
and import, and by those all claim to hold by virtue of the election of 
1879, is shown to have been surrendered and given up. Good faith to the 
public required that there should he no doubt or equivocation as to the 
authority by virtue of which the parties claimed to hold their office, and 
having assumed and professed to hold under the election of 1881, they 
are not at liberty to repudiate their own acts and professions, and attempt 
to resume a title that they had abandoned or surrendered, if. under other 
circumstances, such title could he maintained. ?\or is it any answer to say 
that because the court, after investigation, declared the election of 1881 null 
and void, therefore, they were remitted to their former right to hold by 
virtue of their election in 1879, and that they are entitled to be regarded 
as having continuously held office by virtue of that election. The election 
of 1881 was not in effect null and void, until declared so, by the judgment 
of a competent tribunal; it was in all respects good and valid until de
clared otherwise: and the appellants were fully authorized to act in the 
discharge of the duties of their office, and all their official acts are as valid 
as if the election had been declared in all respects legal. They had not 
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only the color of a due election, but they had all the forms necess11ry to 
invest them. with full authority of the office; and these they accepted and 
complied with, with an intention to hold under the last election and none 
other." 

lt will be noted that this case is even stronger than the case which is presented 
to me for an opinion because in this case the officers were elected by the people 
of the county while in the case before me it is merely an appointive office. 

There is also a case reported in 45 Conn. 191 (Farrell v. The City of Bridge
port) which is very much in point with the case before me. In the syllabus of 
this case we find the following facts and conclusions of law set out: 

"The ·charter of the city provided for the appointment of policemen to 
hold office until regularly removed or suspended. F had held the office of 
policeman for three years under the charter, when the common council, 
under a power given by the charter to make ordinances relative to the city 
police, passed an ordinance that the appointments should be for one year. 
F was nominated and confirmed under the ordinance for one year, and 
accepted and exercised the office. Held that, if the commissioners and 
council had no right by a mere new appointment of I' for the limited term, 
to terminate his tenure of office under his former appointment, yet as he 
accepted and exercised the office under the new appointment, he could not 
claim that his tenure of the office was a continuance of his original tenure." 

And in the opinion of the court at page 193 we find the following language: 

"The council could not of itself, by the enactment of an ordinance de
claring that a policeman should hold his office by virtue of an annual ap
pointment, put an end to the right of Farrell to hold the office to which 
he had been duly appointed in 1869; but· the commissioners. accepted the 
ordinance as the rnle of their conduct, aiHl subsequently to the passage 
thereof made all nominations for policemen for the term of one year; and 
Farrell, in consideration of the new and limited appointment, waived all 
claim to hold office under the former one; he accepted in 1872 an office for 
one year expressly established in place of and as a substitute for one of a 
different tenure; he intentionally discharged the duties and received the 
salary belonging to it: and by his acceptance and exercise of this new 
and substituted office surrendered all claim to, and must be holden to have 
resigned, the former one. It will not, therefore, now avail him to insist 
that the commissioners and council were not authorized to allow him to 
exercise the last one." 

This case also is directly in point to the effect that Ron. Clinton Cowen cannot 
be holding under the appointment to become effective June 17. 1915. 

Very truly yours, 
JosEPH MeGRim, 

Attorney-General. 
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CITY COUXCIL-OF CITY OF SPRIXGFIELD-:\IA Y CHAXGE SALARY 
OF POLICE JUDGE-DURl~G TER:\I OF OFFICE-ARTICLE II, SEC
TIOX 20 OF COXSTITUTIOX DOES :-.JOT APPLY. 

The city coullcil of the city of Springfield may change the amount contributecJ 
by the cit:y to the salary of the police judge of that cit}', so as to make SJtcl~ 
change effective during the term of the illrttmbellt, provided tlzat the amouut of 
such co11tributioll does 110t exceed t<eo thousand dollars. 

CoLt:~rBt:s, OHIO, February 28, 19li. 

HaN. GoLDEN C. D.\VJS, Police .fudge, Springfield, Ohio. 

DEAR SJR :-1 acknowledge receipt of your letter of February 3rd in which 
you state that you are the judge of the police court of the city of Springfield, 
serving by virtue of an election for a term of four years, ending December 31st, 
1919; and inquiring whether if the city commission of the city of Springfield 
should increase the compensation paid by the city to the judge of the police court, 
such increase would affect the compensation to which you are entitled during 
your present term. You state in this connection that no change in the amount 
paid by the city to the judge of the Springfield police court has been made since 
some time prior to the year 1900. 

I assume in the consideration of your question that the police court of the 
city of Springfield has a legal existence, although my attention has not been 
directed to the act under which it exists. The special compensation referred to 
by you is payable 1111der the provisions of sertion 4568 of the General Code, which 
·is as fallows : 

"The judge of the police court shall receive no fees or perquisites, 
but shall receive such annual compensation, not to exceed two thousand 
dollar,, a, the council prescribes, payable quarterly, from the city treasury, 
and such further compensation, payable from the county treasury, as the 
commissioners of the county deem proper. ~ othing in this section shall 
prohibit the police judge from receiving the fees for or taking the ac
knowledgment of instruments, depositions. and affidavits which arc allowed 
to justices of the peace for like services." 

If Springfield were governed by the general municipal code of the state, 
the question which would arise here would be whether or not in the exercise or 
the power and duty prescribed by the section which is quoted its council would 
be governed or limited by section 4213 of the General Code, which is as follows: 

"The salary of any officer, clerk or employe shall not be increased or 
diminished during the term for which he was elected or appointed, and, 
except as otherwise provided in this title, all fees pertaining to any office 
shall be paid into the city treasury." 

I think that there is grave douht as to whether there is any relation between 
these two sections. As it originally stood in the municipal code of 1902 (96 0. L. 
61), the provision now found in section 4213 G. C. was a part of section 126 thereof, 
which provided as follows: 

"Council shall fix the salaries of all officers, clerks and employes in the 
city government, except as otherwise provided in this act, and, except as 

6-Vol. 1-A. G. 
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otherwise provided in this act, all fees pertaining to any office shall be 
paid into the city treasury. The salary of any officet, clerk or employe so 
fixed, shall not be increased or diminished during the term for which he 
may have been elected or appointed. * * *" 

I do not think that the judge of the police court was to be considered as an 
officer "in the city government" within the meaning of said original section 126. 
The police courts owed their existence to special acts of the legislature establishing 
courts. Their judges were not in every sense of the word municipal officers, 
certainly not officers of the municipal corporations as such. Rather, they were 
officers of courts established by the legislature. It is true that sections 190 to 192 
of the municipal code of 1902 in a way referred to existing police courts as if the 
general assembly had regarded them as constituting the judicial departments of 
the municipalities in which they existed. However, no change whatever was made 
and all laws relating to police courts were expressly continued in effect by section 
192. 

For these reasons, I would incline strongly to the opinion that original section 
126 of the municipal code did not apply to the council in fixing the contribution 
of a municipal corporation to the salary of the police judge. 

Section 4213 G. C. is merely a revision of section 126 of the municipal code, 
no amendment of the section having taken place otherwise than in process of 
codification; it must, therefore, be given the same meaning as that of the original 
section. 

• But, whether or not sectiot~ 4213 G. C. would apply were the city of Springfield 
governed by the general municipal code, I am satisfied that it does not apply to 
that city because it is part of the municipal code, whereas Springfield is governed 
by a charter. I .find the following provision in the charter of Springfield, section 
27: 

"The city commission shall fix by ordinance the salary or rate of com
pensation of all officers and employes of the city entitled to compensation, 
other than their own; and may require any officer or employe to give a 
bond for the faithful performance of his duty, in such an amount as it 
may determine, and it may provide that the premium thereof shall be paid 
by the city." 

There is no limitation here respecting a change of compensation during the 
term of office of the officer affected thereby. It is apparent, therefore, that the 
commission of the city of Springfield may change the compensation of an officer 
of the city and make the change effective during the term for which he was 
elected or appointed. 

It seems clear that the city commission of the city of Springfield is the 
"council" referred to in section 4568 of the General Code. It has all legislative 
power of the city. Section 2 of the charter provides as follows 

"There is hereby created a city commission to consist of five electors 
of the city elected at large, who shall hold office for a term of four years 
beginning January 1st after their election, excepting that the two members 
elected at the first election by the lowest vote shall hold office for the term 
of two years only. 

"All the powers of the city, except such as ·are vested in the board of 
education and in the judge of the police court, and except as otherwise 
provided by this charter ot by the constitution of the state, are hereby 
vested in the city commission ; and, except as otherwise prescribed by 
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this charter or by the constitution of the state, the city commission may 
by ordinance or resolution prescribe the manner in which any power of 
the city shall be exercised. In the absence of such provision as to any 
power, such power shall be exercised in the manner now or hereafter 
prescribed by the general laws of the state applicable to municipalities." 
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It is my opinion, therefore, that so far as municipal questions are concerned 
the city commission of Springfield, acting as the ''council" for the purpose of 
section 4568 of the General Code, may within the limits of that section change 
the compensation payable by the city to the judge of the police court of Springfield 
at any time, making the change effective during the term of office of the judge 
who is in office. 

Article Il, section 20 of the Constitution of the state provides: 

''The general assembly, in cas.:s not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing 
term, unless the office be abolished." 

Clearly, the limitation 111 the latter part of this section is coextensive only 
with the duty laid down in the first part. That is to say, the provision that "no 
change therein" shall affect the salary during the existing term, etc., relates only 
to changes made by the general assembly in ~alaries fixed by the general assembly. 

\ \'hether or not it is competent for the general assembly in creating a court 
such as a police court to authorize the county commissioners and the council of a 
municipal corporation to fix the salary of the judge thereof, instead of fixing such 
salary itself is a question which might he raised and upon which authority perhaps 
on both sides might he found. (Sec State ex rei. v. Board of Education, 21 
C. C. 785); to decide this question would be to pass upon the constitutionality 
of section 4568 G. C .. which has been in force for a considPrahle period of time 
and has been acted upon during that period. I have no disposition to consider 
this question, hut will assume that section 4568 G. C. is constitutional. If it is 
valid and it is competent for the counc-il of Springfield, or any other city acting 
under it. to fix the salary of the police judge, payable from the city treasury, 
then it is clear that the last part of section 20 of article II of the Constitution 
does not apply to the city council and the judge for the reason that such salary 
is not one of those to which the section applies at all. 

I may add that on the authority of State ex rei. \'. :'lfadigan, 16 C. C., n. s., 
202, the municipal questions above discussed might be decided the other way 
and yet the same result reached because of the fact, as stated by you, that no 
change has been made in the city's portion of the salary of the police judge of 
Springfield since before the municipal code of 1902 was adopted. 

1 t is not necessary, however, to rely upon this decision, hut for the other 
reasons above stated, T am of the opinion that assuming the constitutionality of 
secti~n 4568 of the General Code and the legality of the existence of the police 
court of Springfield, the city commission of that city, acting under said section. 
may at any time change the ~alary payable hy the city to the judge of the court, 
provided that such contribution may not exceed two thousand dollars ; and that 
such change would affect the salary of the incumbent in office at the time it was 
made and apply to him during the remainder of his term. 

Very truly yours, 
JosEPH McGHEE, 

A ttof'lley-Gmeral. 
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71. 

VALENTINE ANTI-TRUST LAW-SENATE BILL Ko. 152 WOULD EF
FECT RADICAL CHAKGE THEREIN AND RE~DER IT OF UXCER
TAIN AND VARIABLE APPLICATION. 

The operation of senate bill No. 152 upo11 the Valentine Anti-Trust Law would 
effect a radical change in the enforcement of such law and re11der it of uncertain 
and variable application by submitti11g to a jury or court m every case the question 
of what acts are violative of its provisions. 

CoLUMBUS, 0Hro, March 1, 1917. 

RoN. HuGH R. GILMORE, ·Ohio Senate, Columbus, Ohio. 

DEAR SIR :-Your communication of date February 27, 1917, is received, which 
is an inquiry as to the effect of a bill, a copy of \Vhich is enclosed, upon existing 
law. The inquiry is as follows: 

"Senate bill No. 152, now pending in the senate; provides for a new 
or supplemental section of the General Code, relating to 'Trusts." com
monly known as the 'Valentine Law.' 

"A copy of the bill is herewith enclosed, and you will note that it 
does not change or amend the 'Valentine Law,' but attempts to provide 
that in any suit or proceedings under that chapter, a reasonable restraint 
of trade is a question for the jury. 

"Kindly advise me what effect senate hill No. 152 would have, if 
passed, on the 'Valentine Law.' 

The proposed bill is as follows: 

"Section 1. That section 6401 of the General Code be supplemented hy 
the enactment of section 6401-1 to read as follows: 

"Section 6401-1. In any suit or proceeding, civil or criminal, brought 
by or on behalf of the state, or by or on behalf of any person. under the 
provisions of this chapter, the jury shall acquit the defendants, and each 
and all of them, or the court or jury shall find for the defendants and 
each and all of them, if it appear that the combination of capital, skill, or 
acts complained of, was in reasonable restraint of trade; or not to acquire 
private monopoly, or fix a figure or standard whereby prices to the public 
or consumer are unreasonably controlled or established." 

The Valentine anti-trust law was passed April 19th, 1898, and was in response 
to an urgent need and universal public demand for restraint upon the evil of 
constant formation and growth of combinations in restraint of trade, the tendency 
of which was to subject the common mass of people to economic and industrial 
domination of aggregations of capital. 

It has remarkable clearness and perspicuity, and carries intrinsic evidence of 
being drawn by some person, or persons, well acquainted with the law as to trans
actions in restraint of trade, and also familiar with the remedial law and practice. 

It commences with a succinct, though comprehensive, enumeration, or rather 
description, of the practices which it proposes to restrain. regulate or prevent, 
which it makes under the form of a definition of the much used word "trust." 
This is defined as follows: . 
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"Section 6391. A trust is a combination of capital, skill or acts by two 
or more persons, firms, partnerships, corporations or associations of per
sons, for any or all of the following purposes." 
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These purposes are five and the examination of the effeat of the proposed act 
may be made by taking them up in order with that end in view, without complete 
references to the other thirteen sections which further define the harmful practices 
set out, and, with greater particularity, fix and determine the "application of the 
law to concrete conditions, and especially provide penalties for and consequences 
of its violation, and adequate remedies for its enforcement. 

Reverting to the five paragraphs of definition of "trust," which are descriptive 
of the unlawful practices under the purview of the act, the first is generic and 
includes the other four, which in turn describe,_ define and limit it. They are as 
follows: 

"1. To create or carry out restrictions in trade or commerce. 
"2. To limit or reduce the production or increase, or reduce the price 

of merchandise or a commodity. 
''3. To prevent competition in manufacturing, making, transportation, 

sale or purchase of merchandise, produce or a commodity. 
''4. To fix at a standard or figure, whereby its price to the public or 

consumer is in any manner controlled or established, an article or com
modity of merchandise. produce or commerce intended for sale. harter, use 
or consumption in this state. 

"5. To make. enter into, execute or carry out contracts, obligations 
or agreements of any kind or description, hy which they hind or have 
hound themselves not to sell, dispose of or transport an article or com
modity, or an article of trade, use, merchandise, comtl1crce or consumption 
below a common standard figure or fixed value, or hy which they agree in 
any manner to keep the price of such artick, commodity or transportation 
at a fixed or graduated figure, or by which they shall in any manner 
establish or settle the price of an article, commodity or transportation 
between them or themseh·es and others. so as din:ctly or indirectly to 
preclude a free and unrestricted competition among themselves, pur
chasers or consumers in the sale or transportation of such article or com
modity, or by which they agree to pool, combine or directly or indirectly 
unite any interests which they have connected with the sale or transporta
tion of such article or commodity that its price might in any manner he 
affected. Such trust as is defined herein is imlawful. against public policy 
and void." 

Let us now take up each of these four paragraphs which embody the ultimate 
effect of the law, and inspect it with the purpose of determining the effect of the 
proposed addition to the law, as follows: 

"2. To limit or reduce the production or increa"e, or reduce the price 
of merchandise or a commodity." 

Is it proposed now to submit to a jury the question of whether or not a com
bination of capital is in reasonable restraint of trade, when that combination is 
formed for the purpose of "reducing the production of merchandise." Right here 
you encounter the very thing you are looking for. The Valentine law makes that 
act unlawful, so to speak, per sc, or rather in all cases, but this bill proposes to 
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change that and leave it in each case to a jury or court, or both. The one pro
hibits it by positive immutable law; the other tests it in each and every case by 
the transient and variable judgment of men. The question to each one, doubting . 
and hesitating over a contemplated act would not be "Is it lawful or criminal?" 
but "What will be done about it?" 

The same condition will exist as to "such combination to increase or reduce 
price." Also the same when the combination is to prevent competition in manu
facture, transportation, and in dealing. _Also when the combination is to fix a 
price to hold up ttle consumer. 

Down to this point this wise, beneficial law, positively, inhibits the indicated 
acts as being necessarily harmful and essentially wrong. They are briefly stated 
and absolutely prohibited. 

The fifth class of acts is enumerated and defined in detail and the legislature 
evidently considered that they might not all be universallv baneful. for after the 
enumeration of certain prohibitions in the o:ection, it fixes. a qualification which is 
here put in italics: 

"5. To make, enter into, execute or carry out contracts, obligations 
or agreements of any kind or description. by which they bind or have 
bound themselves not to sell, dispose of or transport an article or com
modity, or an ar:ticle oi trade, use. merchandise, commerce or consumption 
below a common standard figure or fixed value, or by which they agree 
in any manner to keep the price of such article, commodity or transporta
tion at a fixed or graduated figure, or by which they shall in any manner 
establish or settle the price of an article, commodity or transportation 
between them or themselves anrl others. so as directly or indirectly to 
preclude a free unrestricted competition 111110119 Jhe111sel"L•cs, purchasers or 
consumers iu the sale or trausportatiou of such article or c01111110dity, or by 
which they agree to' pool, combine or directly or indirectly unite any 
interests which they have connected with the sale or transportation of 
such article or commodity, that its price might in any manner be affected. 
Such trust as is defined herein is unlawful, against public policy and void." 

None of the contracts specified are unlawful unless they ha\'e the effect of 
restricting competition. And this would be in each case a question for a jury or 
court. 

The framers of this act, therefore. carefully determined what question should. 
in their judgment, be submitted to a jury, and those things which in and of them
selves were considered a general public injury, were declared so and inhibited 
as a matter of law. The proposed supplement to the law i;:, therefore, not a 
mere change in detail as to the mode or degree of its enforcement, but an essential 
change in the character of the law itself, taking away from it the certainty of 
illegality as to every act forbidden by it, and making it in every case either a 
question of fact for a jury or court or of mixed law and fact for a court and jury. 

There may have been decision on cases arising under the provisions of this 
law where its enforcement worked a hardship, but in such brief examination as l 
have been able to give to the subject, I ha,·e found none that seems to work 
injustice, by applying the hard and fast definition and prohibition of the statute, 
or suggests the necessity of putting an equity into it by legislation. ·whether 
such attempts have been made heretofore in the nineteen years it has been in 
force I do not know, but the statute has stood for that period in its integrity and 
it is now proposed bv this supplementary matter to modify it in its very nature 
and essence and take away at least some of the certainty it possesses, and remove 
some part of the fear that might attend its infraction. 
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Contracts in partial restraint of trade have always been permitted, the degree 
of restraint to make the contract void, as against public policy. being gtnerally a 
question of law, sometimes of mixed law and fact. This privilege of partial re
straint of trade is preserved in the qualification above referred to in the fifth 
paragraph of se<;tion 6391. and indeed no strictly common law right is taken away 
by it, the whole effect of the act being rather to restore what might properly he 
termed a case of arrested judicial development than to create new doctrines of 
law. All equivalent abuses had been capable of correction, in a more primitive 
condition of society, by punishment for the common law offenses of forestalling, 
engrossing and regrating, all of which became obsolete, and conspiracy. Had the 
three former been retained in the law, and developed along with the last, no statute 
would have been necessary to prevent unlawful combinations in restraint of trade. 

A learned and exhaustive discussion of the subject of contracts in restraint 
of trade is found in the opinion of Judge :\Iinshall in 

Lufkin Rule Co. v. Fringeli et al. 57 C.B. 596. 

On page 607 he says : 

"All monopolies, combinations and agreements of whatever nature, 
formed for the purpose of controlling the production and manufacture of 
commodities are generally considered against public policy, as thereby 
prices may be unreasonably increased to the consumer, and are almost 
uniformly entered into for such purpose. Heretofore the right of any 
trade or bu.siness to determine for itself the extent of production a:nd the 
price that shall prevail, has been stoutly deni.ed by the public. This can only 
be done by the government, and then only in extreme cases, amounting to a 
necessity. So general have these agreements become and their attendant 
evils, as to have arrested the attention of the legislatures of some of the 
states; and laws have been passed to correct, as far as possible, the evils." 

The learned judge commenting on the disposition of selfishness creating the 
necessity for such laws, seriously remarks:. 

"Certainly we are not called on to relearn how little human cupidity 
can be trusted when it has the opportunity to enrich itself at the expense 
of others." 

The opportunity of human cupidity to enrich itself at the expense of others, 
in respect to the subject of this law, is greatly curtailed by the law itself, but 
will be perceptibly relieved of restraint hy the enactment of this bill. 

Answering the inquiry directly, the effect of this bill upon the Valentine law 
will be to render it less efficacious and its enforcement more difficult by removing 
all acts now in contravention of its terms as pure matter of law, and making them 
only conditionally so when found by the verdict of a jury or judgment of a court. 

Very truly yours, 
JosEPH :\IcGHEE, 

Attorney-General. 
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72. 

PAUPERS-COUNTY COMi.fiSS[ONERS MUST PAY BURIAL EXPENSE 
WHEN NOTIFIED BY TOWNSHIP TRUSTEES OR PROPER ;\[U

NICIPAL OFFICERS. 

Under section 3495 G. C., pro·viding the trustees of the towns/zip or the prope11 
officials of the mtmicipality notify the cozmty commissioners, said count_v com
missioners must pay the burial expenses of all deceased paupers required to be 
buried at public expense. Opinions of former attorney-generals in volume I, pagd 
547, Attorney-Gmeral's Report for 1915, and volume II, page 1357, Attorney
General's Report for 1912 followed. 

CoLUMBUS, Oaw, lVIarch 2, 1917. 

HaN. FRANK B. GROVE, Prosecuting Attorney, Cadiz, Ohio. 

DEAR SIR :-I am in receipt of yours of January 27 in which you state: 

"On April 24, 1915, ex-Attorney-General Turner, at my request, ren
dered an opinion as to the proper construction of section 3495 G. C. This 
opinion is found in volume I, page 547, Opinions of Attorney-General for 
1915. 

"Under this opinion and rulings of the state bureau of accounting 
prior thereto, the county commissioners have been paying the burial ex
penses of all deceased paupers required to be buried at public expense. 

"Recently they haYe been objecting to paying these burial expenses, 
claiming that they have been informed hy the state board of charities, 
indirectly, that the expenses of burial of a deceased pauper must be borne 
by the township in which he had a legal settlement at the time of his 
death. 

"I am aware of no ruling on the question except that cited above. I 
would ask that you refer to above opinion and state whether or not you 
concur in the view therein expressed, and whether, ·in your opinion, the 
county or the township must pay the burial expenses of a deceased pauper 
having a legal settlement in a township, and who is required to be buried 
at public expense." 

In the opinion of my predecessor he says: 

"Section 3495 provides for burial at public expense of the body of a 
person having a legal settlement in the county or whose legal settlement 
is not in the state or is unknown, provided such deceased person may not 
have been at the time of his death an inmate of a penal. reformatory. 
benevolent or charitable institution, and provided said body is not claimed 
by any person for private interment at his own expense or delivered to 
a medical college. 

* * * * * * * 
"To my mipd, the statute is clear that 1t 1s the duty of the county 

commissioners, they being the successors of the county infirmary directors, 
to cause to be buried, not only the body of a person who has a legal 
settlement in the county, but also the body of a per~m who did not have 
a legal settlement in the state or who is unknown." 
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Section 3495 G .. C. provides: 

"\Vhen information is given to the trustees of a township or proper 
officer of a municipal corporation, that the dead body of a person, having 
a legal settlement in the county, or whose legal settlement is not in the 
state or is unknown, and not the inmate of a penal, reformatory, benevolent 
or charitable institution, has been found in such township or corporation 
and is not claimed by any person for private interment at his own expense 
or delivered for the purpose of medical or surgical study or dissection in 
accordance with law, they shall cause it to be buried at the expense of the 
township or corporation, but, if such trustees or officer notify the infirmary 
directors, such directors shall cause the body to be buried at the expense 
of the county." 
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In an opinion of Hon. T. S. Hogan, found in Vol. II of the Annual Report 
of the Attorney-General for 1912, page 1357. construing sections 3495 and 3496 
G. C., he uses this language (p. 1358) : 

"The fact that the county is saved the expense of providing for the 
indigent poor who are taken care of hy private henevolent institutions, is 
no reason why these institutions should have the burden of burying 
the pauper dead. A pauper may be kept at some private residence without 
extra expense to the county out of the goodness of heart of the owner. 
On his death, he may not desire to have the expense and trouble of 
burial and he can notify the proper authorities and burial will be provided 
for by law." 

It will be seen that the above ruling of Attorney-General Turner was based 
upon the same reasonings in a similar construction of the statute as was the 
opinion of 1912. 

It seems to me the meaning of sections 3495 G. C. is plain. especially when 
reference is made to the latter part of the section which provides that if trustees 
or other officer notify the infirmary directors, such directors shall cause the body 
to be buried at the expense of the county. There may be some ambiguity, owing 
to the fact that the term "infirmary directors" is used and probably the legislature 
when it amended section 3496 G. C. would have also amended section 3495 G. C., 
had attention been called to the fact that the notice was to the infirmary directors. 

Section 3496 G. C., prior to the last amendment, read as follows: 

''In a township in which is located a state benevolent institution, the 
trustees of the township shall pay all expenses of the burial of a pauper 
that dies in such institution, and send an itemized bill of the expenses 
thereof to the infirmary directors of the county from which the pauper 
was sent to the institution. Such infirmary directors shall immediately 
pay the bill to such township trustees." 

The above section was amended in 103 0. L. 58, and now reads: 

"In a county in which is located a state benevolent institution, the 
board in control of said institution shall pay all expenses of the burial of 
a pauper that dies in such institution, except when the body is delivered 
in accordance with the provisions of section 9984 of the General Code, and 
send an itemized bill of the expenses thereof to the county commissioners 
of the county from which the pauper was sent to the institution. Such 
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county commissioners shall immediately pay the bill to such board 111 

control." 

Sections 3495 and 3496 G. C. were formerly one section. n.amelv section ISOOa 
Revised Statutes, and the codifying commission separated them. 

The amendment of section 3496 supra evidences an intention on the part of 
the legislature that the expense of the burial of paupers should be taken care of 
by the county commissioners, for it proYides that the bill of a pauper dying in 
such institution be finally paid by the county commissioners. 

In Rockel's Complete Guide, 15th Ed. 1916, compiled after the amendment 
in 103 0. L. supra, will be found a form of certificate to county commissioners 
to be signed by the trustees of the township, notifying the commissioners of the 
expenses incurred in the burial of the dead body of the pauper found in their 
township and who was not the inmate of a penal, reformatory, benevolent or 
charitable institution, and whose body was not claimed hy any person for private 
interment at his own expense, or delivered for the purpose of medical or surgical 
study or dissection in accordance with law. 

As Judge Rockel says at p. 456, immediately following section 3495 G. C.: 

':The trustees had better notify the infirmary directors before acting 
under this section if they expect the cminty to reimburse then~, for if 
they go ahead and act without so doing, they cannot compel the infirmary 
directors to reimburse them for the amount expended." 

This admonition applies, now that the office of infirmary directors has been 
abolished, and the duties formerly provided by law for infirmary directors ha\·e • 
been by statute imposed upon county commissioners as shown in sections 2522 
et seq. G. C. 

In view of all the foregoing, I concur in the ruling of the opinion found in 
Vol. I, page 547 of the Opinions of the Attorney-General for 1915. 

73. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MOTHER'S PENSION-\\101\'IAN DOES NOT LOOSE LEGAL RESIDENCE 
BY REMOVING TO A~OTltER STATE FOR LI~IITED TI:\IE * * * 
UNLESS ACCOl\fPA~TED BY lXTEXTTO~ TO RDfAlN TX SUCH 
OTHER STATE. 

A mother <toho with her family lws acquired a legal residc•rce ill a county of 
this state withi11 the pur-Jiew of sectio11 1683-2 General Code, providillg for 
mothers' pensions, does not loose such legal residence by moving with her family 
to another stale for a limited time, ill the absence of facts or circumslallces shO<dng• 

1111equivocally 011 intention Oil the part of such mother and family to make such 
other stale their le,qal residence. 

Cou:~wt.:s, 0Hw, :Yfarch 2, 1917. 

l-IoN. \VrLBERT ]. BrssMAN, Probate Judge, Mansfield, Ohio. 

DEAR SIR :-I have the honor to acknowledge receipt of your letter of Febru
ary 19, 1917, asking opinion, in which you say: 

"The mothers' pension act provides that the residence of the applicant 
must be two years; we also haYe an opinion as to the liberal construction 
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that shall be given some parts of this law, but I desire your opinion and 
direction of an application under the following circumstances and facts, 
as follows: 

"The applicant has been a resident of the state since last April, 1916. 
and for two years prior to that date because of the health of the husband 
they were in the south (in Florida), and prior to that time they lived in 
this city for a period of about IS years. At the time of leaving the state 
for the two years, they left the state not knowing whether they would 
return and the question now is whether by their leaving they have now 
lost their residence so as to har the wife from getting a pension. This 
is a very worthy case, the husband being sick and unable to earn anything 
for the support of the children. 

"'Please give me your opinion in this matter." 
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Applicable to the consideration of the question made by you section 1683-2 
General Code provides that for the partial support of women whose husbands 
are dead, or become permanently disabled by reason of physical or mental in
firmity, or whose husbands arc prisoners or whose husbands have deserted, and 
such desertion has continued for a period of three years, when such women are 
poor, and are the mothers of children not entitled to recei\·e age and schooling 
certificate, and such mothers and children have a legal residence in any county 
of the state for two years, the juvenile court may, for the purpose of affording 
such partial support, make an allowance to each of such women in monthly 
amounts as therein specified. 

This section of the General Code and those immediately following, composing 
the "::\lothers' Pension Law" so-called, were originally enacted (103 0. L. 877) 
as a part of the juvenile court act, a liberal construction of the provisions of 
which is enjoined by the provisions of section 1683, General Code, and I doubt 
not that the provisions of the mother's pension law are to be so liberally con
strued in order to secure the ends for which the law was enacted, to wit, such 
support as will enable women coming within its provisions to maintain their homes 
and keep their children together-things which they might not be able to do 
without such support. 

Hon. T. S. Hogan, attorney-general, in an opinion to the bureau of inspection 
and supervision of public offices, under date of June 29, 1914, held that the two 
years' residence qualifications mentioned in section 1683-2, General .Code, bore 
no proper analogy to the settlement statutes in the poor laws providing for relief 
to paupers, but that in contradistinction to such settlement statutes the provisions 
of the mothers' pension law were to be liberally rather than strictly construed; and 
applying such principle of construction to the provisions of section 1683-2 :VIr. 
Hogan held that the phrase "in any county of the state," as used in the first 
sentence of section 1683-2, is to be given its broad and primary meaning, and 
that as a result thereof legal residence on the part of the mother and child in any 
county of the state would entitle the mother to an allowance by the juvenile court 
in any county of the state, \\ hether that county be the county in which the two 
years' residence has been established or not. 

Likewise applying this principle of liberal construction to the provisions of 
section 1683-2 as to residence qualification, my predecessor, Hon. Edward C. 
Turner, in an opinion to Hon. George ::\I. Hoke, probate judge of Seneca county, 
under date of December 13, 1915, held that a woman who was the mother of 
children and who had theretofore always resided in said county was not deprived 
of her right to apply for a mother's pension therein by reason of the fact that 
>he and her husband -and family had move!f to another county in this state, where 
they resided for about a year, and thereafter moved to ~lichigan, where they 
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resided more than a year, but that it appearing that the husband had died while 
the family were living in :\Iichigan she was entitled to make application for and 
receive support under this act upon her return with her family to Seneca county. 

I do not find it necessary to express any opinion on the facts under consid-; 
eration in the opinions of my predecessors just noted, although I may say I am 
convinced that their views, that the pro\·isions of section 1683-2 G. C. under 
consideration are to receive a liberal rather than a strict construction. are correct 
and in keeping with the manifest purpose and intent of the mothers' pension act. 

In the instant case, however, I have no difficulty in reaching the conclusion 
that the applicant is entitled to relief as far as the question made by you is con
cerned, when that question is viewed in the light of the facts stated by you. 

With respect to the question under consideration the qualification named in 
the statute is not merely residence, but legal residence, and as here used is prac
tically synonymous with the term ''domicile," and in this view it does not appear 
that the applicant and her family lost their legal residence by going to Florida 
for the period of time mentioned by you. 

In the case of Smith v. Delton, 1 Cin. Sup. Ct. H.ep., page 150, it was held 
that mere non-residence for any length of time, unless aided by some unequivocal 
act showing intention not to return, will not cause the loss of domicile in the 
state; and on application of this principle of law it was held that where a man 
left Ohio with his family for New York with the intention to return if he could 
compromise with his creditors there, or to remain in New York if he could not 
do so and could there get employment, neither of which· contingencies happened, 
he did not thereby become a non-resident of Ohio. 

There is nothing in the facts stated by you to indicate any intention on the 
part of the applicant and her family to make the state of Florida their future 
legal residence or domicile. On the contrary, the very reason for which they went 
to that state in itself tended to make the question as to the place of their future 
residence uncertain, and mere uncertainty as to such future residence would not 
operate to defeat their legal residence in Richland county. 

I am therefore of the opinion that if the applicant is otherwise qualified 
under the statute to apply for and receive relief under the section of the General 
Code above considered the same should be awarded to her. 

74. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDIXGS FOR BO~D ISSUE OF 
THE CITY OF :\ELSOXVILLE, OHIO. 

CoLUMBUS, OHIO, March 2, 1917. 

!11dustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of the city of Nelsonville in the sum of $4,500.00 for 
waterworks improvement, being ten bonds of $450.00 each." 

I have examined the transcript of -the proceedings of council and other 
officers of the city of Nelsonville relative to the above bond issue, also the bond 
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and coupon form attached, and I find the same regular and m conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the said city. 

75. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

FARl\1 LOAN BONDS-CO~DiERCIAL BAXKS XOT AUTHORIZED TO 
INVEST IN SAME-SAVIKGS BAXKS AND TRUST COMPANIES 
::\JAY INVEST IN SA~fE--STATE BAXKS WHlCI-I ARE ::\!E:MBER 
BANKS UNDER FEDERAL RESERVE ACT ~IAY IXVEST-INSUR: 
ANCE COMPANIES MAY IKVEST UNDER SECTION 9519 G. C. 

1. Farm loan bonds issued under tlze provisions of tlze "Federal Farm Loan 
Act," being the act of congress approved July 17, 1916, are not included in tlzc 
list of 'Sewrities in which commercial banks of Ohio are auth.ori:::ed to invest. 

2. Investments in such bonds by savings banks and trust companies all07<.JOble 
by savings banks and trust companies 

3. Such bonds are proper investments for all state banks which are member 
banks under the Federal Reserve Act. 

4. Such bonds are not proper investments for insurance companies, except 
under section 9519 G. C. 

CoLUMBUS, 0Hro, March 2, 1917. 

HoN. PHIL. C. BERG, Superintendent of Banks, Columbus. Ohio. 

DEAR SIR :-I am in receipt of a request from you, for my opinion, under date 
of February 6, 1917, which is as follows: 

"Will you please give me your opinion as to whether or not the funds 
of commercial banks, savings banks, trust companies anrl insurance com
panies, organized under the laws of Ohio, may be loaned upon or investeu 
in farm loan bonds to be issued under provisions of the act of congress 
approved July 17, 1916?" 

The act of congress to which you refer, is commonly known as the "Federal 
Farm Loan Act." It provides, among other things, for a new kind of bank, with 
power to issue an entirely new kind of bonds; two classes of banks are provided 
for, known respectively as federal land banks and joint stock land banks, both of 
which have power to issue bonds. National farm loan associations are also 
provided for, but have not the power to issue bonds. For the purpose of your 
inquiry, there is no difference between the bonds issued by federal land banks 
and joint stock land banks. It may be said in regard to these farm loan bonds, 
that they are to be issued in series of $50,000.00 or more, in denominations of 
$25.00, $50.00, $100.00, $500.00 and $1,000.00 and to bear a maximum rate of 
interest of 5%. The act provides in detail for conditions which must be complied 
with before bonds may be issued; the essential condition being that when any 
federal land bank, or joint stock land bank, applies to the federal farm loan boar<t 
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for authority to issue farm loan bonds it must tender to the farm loan registrar 
(an official provided for by the Federal Farm Loan Act) first mortgages on farm 
lands or United States government bonds, not less in aggregate amount than the 
sum of the bonds proposed to be issued. The act proddes conditions and re
strictions as to first mortgages which can be acquired by farm loan banks and 
used for this purpose. If the application to issue bonds is granted, then the first 
mortgages or government bonds tendered to the farm loan registrar are held 
by him as collateral security for the farm loan bonds authorized to be issued; 
and the land bank which is to issue the bonds is required to transfer to the said 
farm loan registra,r, by assignment, in trust, all such first mortgages or govern
ment bonds, as such collateral security. The farm loan bonds when issued are 
non-taxable. What has been stated is sufficient to show that these farm loan 
bonds are quite different from what are commonly known as mortgage bonds or 
collateral trust bonds, which are directly secured by a mortgage or deed of trust.· 
These farm loan bonds are issued to the applicant bank upon the deposit by it of 
first mortgages given to secure a loan from the applicant bank. That is. the 
prospective borrower gives a first mortgage to a land bank to secure a Joan from 
it; and the land bank uses that mortgage to make a deposit against which to issue 
bonds on its own account. The mortgages are collateral- security for the farm 
loan bonds; United States government bonds may be used as such collateral instead 
of first mortgages if desired by the land bank issuing the farm loan bonds. 

The fact that land banks can only make loans upon first mortgages, the 
careful restrictions and limitations that are made by the act in regard to such 
loans, as well as to the issuance of the farm loan bonds, makes it apparent that 
these bonds will prove a desirable· and safe investment, of much higher char
acter than some of the securities in which our state banks are now permitted to 
invest their funds, but an examination of our statutes shows that they are not 
included, specifically, in the list of securities which the legislature has designated 
as proper investments for the banks of this state. 

Section 9758 specifies the securities in which the capital, surplus and deposits 
of commercial banks may be invested. This section is as follows : 

"Subject to the provisions of the preceding section commercial banks 
may invest their capital, surplus and deposits in, or loan them upon: 

"a. Personal or collateral securities. 
"b. Bonds or other interest-bearing obligations of the United States, 

or those for which the faith of the United States is pledged to provide 
payment of the interest and principal, inciuding bonds of the District of 
Columbia; also in bonds or other interest-bearing obligations of any for
eign government. 

"c. Bonds or interest-bearing obligations of this or any other state of 
the United States. 

"d. The legally issued bonds or interest-bearing obligation~ of any 
city, village, county, township, school district or other district, or political 
subdivision of this or any other state or territory of the United States 
and of Canada. 

"e. :\lortgage bonds or collateral trust bonds or any regularly incor
porated company, which has paid, for at least four years, dividends at 
the rate of at least four per cent. on their capital stock. Such loan shall 
not exceed eighty per cent. of the market or actual value of such bonds, . 
the purchase of which first has been authorized by the directors. All 
such securities having a fixed maturity shall be charged and entered upon 
the books of the bank at their cost to the bank, or at par, when a premium 
is paid, and the superintendent of banks shall have the power to require 



.\TTORNEY-GENERAL. 

any security to be charged down to such sum as in his judgment represents 
its value. The ·superintendent of banks may order that any such securi
ties which he deems undesirable be sold within six months. 

··f. X otes secured by mortgage on real estate, where the amount 
loaned thereon inclush·e of prior incumbrances does not exceed forty per 
cent. of the ,·alue of the real estate if unimproved, and if improved sixty 
per cent. of its value, including imprm·ements, which shall be kept ade
quately insured. X ot more than fifty per cent. of the amount of the 
paid in capital, surplus and deposits of such bank at any time shall be 
invested in such real estate securities." 
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Section 9765 G. C. specifies the securities in which savings !Janks may invest. 
This section is as follows: 

''A savings bank may invest the residue of its funds in, or loan money 
on, discount, buy, sell or assign promissory notes, drafts, bills of exchange 
and other e\·idences of debt and also innst its capital, surplus and deposits 
in, and buy and sell the following: 

"a. The securities mentioned in section ninety-seven hundred and 
fifty-eight, subject to the limitations and restrictions therein contained, 
except that savings banks may not loan more than se,·enty-five per cent. 
of the amount of the paid-in capital. surplus and deposits 011 notes se
cured by mortgage on real estate. But all loans made upon personal 
security shall be upon notes with two or more signers or one or more 
indorsers, payable and to be paid at a time not exceeding six months from 
the date thereof. In the aggregate, not exceeding thirty per cent. of the 
capital, surplus and deposits of a savings bank shall be so invested. 

"b. Stocks, which have paid dividends for five consecutive years next 
prior to the investment, bonds, and promissory notes of corporations, 
when this is authorized by an affirmative vote of a majority of the board 
of directors or by the executive committee of such savings bank. 1'\ o 
purchase or invbtment shall be matle in the stock of any other corpora
tion organized or doing business under the provisions of this chapter. 
The superintendent of banks may order any such securities which he deems 
undesirable to be sold within six months. 

"c. Promissory notes of individuals, firms, or corporations, when 
secured by a sufficient pledge of collateral approved by the directors, sub
ject to the pro,·isions of sections ninety-~even hundred and fifty-four 
and ninety-seven hundred and fifty-five." 

Section 9813 authorizes savings hanks to invest in first mortgage bonds of 
steamship companies, under certain conditions. 

Section 9781 specifies the >ecnrities in which trust companies may invest. 
This section is as follows: 

"l.Ioneys or properties received on deposits or in trust by such corpora
tions, unless by the terms of the trust some other mode of investment is 
prescribed, together with its capital and surplus, excepting such as is re
quired to be kept as a reserve. shall he invested in or loaned only on the 
following: 

"a. The securities mentioned in paragraphs b, c. d, e, f of section 
ninety-seven hundred and fifty-eight, subject to the limitations and re
strictions contained in said paragraphs, except that trust companies shall 
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not loan more than sixty per cent. of the amount of their paid-in capital, 
surplus and deposits on notes secured by mortgage on real estate; 

"b. Stocks, which have paid dividends for five consecutive years next 
prior to the investment, and bonds of corporations when they are author
ized by the affirmative vote of the majority of the board of directors 
or of the executive committee of such trust company; but the superin
tendent of banks may order that any such securities which he deems 
undesirable shall be sold within six months; 

"c. Promissory notes of individuals, firms or corporations, when 
secured by a sufficient pledge of collateral, approved by the directors, 
subject to the provisions of sections ninety-seven hundred and fifty-four 
and ninety-seven hundred and fifty-five." 

Trust companies may also purchase, lease, hold and convey real estate in the 
same manner as commercial banks. 

It will be seen that the farm loan bonds provided for by the federal farm 
loan act do not come under any of the specifications of section 9758, and, there
fore, cannot be classed as proper investment for commercial banks. 

Section 9765, which details the list of securities in which savings banks may 
invest, gives a wider latitude to such banks as to investments than is given to 
commercial banks by section 9758. lt will be noted, under paragraph b (9765) 
investment may be made in "stocks * * * bonds and promissory notes of 
corporations." This provision undoubtedly was intended to refer to the bonds 
of ordinary commercial corporations, rather than banks, for, at the time of its 
enactment, the only banks authorized by law in this state, were national banks, 
which are not actually corporations, but banking associations, and state banks, 
neither of which had, nor now has, the power to issue ordinary bonds, and, in 
addition banking corporations are covered by special provisions of our corporation 
code and have always been regarded as a class of corporations distinct from the 
corporations governed by our general laws; but, the language of the section is 
general, and as it stands would authorize investment in the bonds of any cor
poration; and so could be held to include bonds issued by federal land banks and 
joint stock land banks; for while neither these institutions nor their bonds were 
in existence or thought of at the time of the passage of section 9765, still these 
banks, as a matter of fact, are "corporations" and the "farm loan bonds" issued 
by them are "bonds." 

Section 9781, above quoted, specifies the securities in which trust companies 
may invest, and it will be noted that paragraph (b) of this section gives the same 
power to invest in "bonds" of "corporations" as does paragraph (b) of section 
9765, and what I have said as to that section, also applies to this. 

It thus appears that while it may possibly be held that these farm loan bonds 
may be included as legitimate investments for savings banks and trust companies, 
they are prohibited as such for commercial banks. That is, to classify these farm 
loan bonds as investments listed by the legislature in sections 9758, 9765 and 9781, 
we must assume that the legislature, knowing that federal land banks and joint 
stock land banks were to be established with power to issue farm loan bonds, . 
provided that savings funds and trust funds could be invested in such bonds, but 
that funds of the ordinary, or commercial bank, could not be so invested. This 
is a violent assumption, and leads me to the conclusion that the safe course to 
follow in determining what are proper investments for banks-as the legislature 
has seen fit to specify in detail the different securities in which state banks may 
invest their funds-is to construe the statutory provisions strictly and only allow 
investments which are clearly authorized : that farm loan bonds cannot be 
classed as authorized investments for commercial banks, and, while they may 
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be allowed as im·estments for savings banks and trust companies, it would be pref
erable if they were specifically designated as such by law. 

Section 27 of the Federal Farm Loan Act is as follows: 

"'That farm loan bonds issued under the provisions of this act by 
federal land banks or joint stock land banks shall be a lawful investment 
for all fiduciary and trust funds, and may be accepted as security for all 
public deposits. 

"Any member bank of the federal reserve system may buy and sell 
farm loan bonds issued under the authority of this act. 

"Any federal reserve bank may buy and sell farm loan bonds issued 
under this act to the same extent and subject to the same limitations 
placed upon the purchase and sale by said banks of state, county, district 
and municipal bonds, under subsection (b) of section 14 of the Federal 
Reserve Act approved December 23, 1913." 

Section 9796-2 of the General Code grants the right of state banks to become 
a member bank under the federal restnc act. This section is as follows: 

"Every state bank, in addition to the powers, rights and privileges 
possessed by it under the laws of Ohio shall have the right and power to 
become a member bank under the federal reserve act upon the terms and 
conditions set forth in said federal reserve act, or hereafter provided by 
law, in order to become a member bank as contemplated hy said federal 
reserve act. Every state bank which becomes a member bank shall have 
the right and power to do everything required of or granted by said 
federal reserve act to member banks which are organized under the state 
laws; and compliance by state banks with the requirements of said federal 
reserve act shall be accepted in lieu of the reserve requirements provided 
by the laws of Ohio. .:\ othing contained in this section of the act shall in 
any way or manner affect or have reference to state banks which do not 
become member banks under said federal reserve act except as provided 
in this act." 

l\fy opinion, therefore, upon this branch of your inquiry, is that farm loan 
bonds issued under the provisions of the act of congress, approved July 17, 1916, 
entitled "The Federal Farm Loan Act" are not included by the laws of Ohio now 
in force, in the list of securities or evidences of debt in which the funds of a 
commercial bank may be invested, nor directly included in the list of investments 
for savings banks or trust companies, or upon which said funds may he directly 
loaned. Loans made directly by such banks upon promissory notes of individuals, 
firms, or corporations, secured by the deposit of farm loan bonds as collateral. 
would probably be valid under paragraph (a) of section 9759; paragraph (c) of 
section 9765 and paragraph (c) of section 9780; but it would be preferable 
(though no question might be raised as to such loans or in,·estments on account 
of the high character of farm loan bonds as security) that such bonds be spe
cifically included in the list of lawful investments for the banks· of this state. 

Commercial banks, savings banks, or trust companies, which have become 
member banks under the federal reserve act, may invest their funds in, and buy 
and sell farm loan bonds, by virtue of section 9796-2 G. C. and section 27 of the 
Federal Farm Loan Act, above quoted. 

The second part of your inquiry is whether the funds of insurance com
panies may be loaned upon or invested in farm loan bonds. The main provisions 
of the General Code go,·erning the investment of the funds of insurance companies, 
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life, and other than life, domestic and foreign, arc 9343, 9357, 9358, 9367, 9373. 
9518, 9519, 9520, 9565 and 9569. I do not deem it necessary to incorporate these 
sections in this opinion, for, from an examination of .the same, ] am convinced that 
only one section, viz.: 9519, relating to domestic insurance companies other than 
life, could be construed as authorizing an iin-estment in farm loan bonds. This 
section is as follows: 

"Funds accumulated in the course of business, or surplus money u,·cr 
and above the capital stock of a company, may be loaned on or im·ested in 
the above named securities, or: 

"1. Bonds and mortgages on unincumbered real estate within this or 
any other state of the United States worth fifty per cent. more than the 
sum loaned thereon, exclusive of buildings, unless buildings are insured 
in some compan); authorized to do business in this state, and the policy 
is transferred to a company m:1king the investment. 

"2. Bonds of any state, county, township, municipal corporation. 
school district, or other political subdivision in the United States, issued 
in conformity with law and upon which default in the payment of interest 
has not been made : 

''3. Stocks, bonds, or other evidences of indebtedness of any soh·ent, 
dividend-paying institution incorporated under the laws of this or any 
other state, or of the United States, except its own stock: 

"4. ::"(egotiable promissory notes maturing in not more than s•x 
months from the date thereof, secured by collateral security through the 
transfer of any of the preceding sections, with absolute power of sale 
within twenty days after default in payment at matmity.'' 

This section, by virtue of sections 9568 and 9569, also relates to the deposit 
required of domestic and foreign guaranty companies. 

\Vhat I have said as to the propriety of farm loan hands being specifically 
designated as proper investments for banks, also relates to the question as to 
their being proper investments for insurance companies: and, as the legislature 
has carefully listed the securities in which insurance companies may im·est, and as 
these bonds cannot be included even hy inference. in any of the lists except that 
given by section 9519, my opinion is that farm loan bonds should not be classed 
as authorized investments for the funds of insurance companies, except in so far as 
the same may be authorized by sectioh 9519 G. C., until specifically designated as 
such by law. 

ADDENDA. 

Very truly yours, 
JosEPH McGHEE, 

A ltorney-Gcneral. 

I desire to call your attention to paragraph (b) of section 9765 quoted on 
page five of this opinion; the first part of the first sentence of this paragraph is 
as follows: ''Stocks, which have paid dividends for five consecutive years next 
prior to the im•estment, bonds, and promissory notes of corporations * * *." 
The comma which appears after the word "bonds" has evidently been inserted by 
mistake in codifying this section, for as originally passed, this particular provision 
appears as follows (99 0. L. 282) : "Stocks, which haye paid dividends for live 
consecutive years next prior to the investment, bonds and promissory notes of 
corporations * * *." This error should be corrected and the original pro
VISion followed: otherwise it could be contended with much force that invest
ments could be made by savings banks in any kind of bonds. 
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76. 

~!ILK BOTTLES-ACT OF ~lARCH 24, 1915 (106 0. L. 108), REL.\TJYE TO 
USE OF SA~IE BY CO~IPANIES OTHER TH.\X 0\YXEl{S-COXSTl
TUTIONAL. 

The act of the legislature passed .llarch 24, 1915 (106 0. L 108) being 011 
amendment of sectioa 13169 G. C. a11d for the registratioa of bottles, is a polit'e 
regulation, withm the power of the legislature and not unconstitutional. 

Said act is free from the objectious to the former law upou the same subject 
for which the same was found unconstitutional by the supreme court i11 State <'. 
Schmuck, 77 0. S. 438. 

CoLt:MBUS, Omo, :\larch 3, 191i. 

The Board of Agriculture, Col!nnbus, Ohio. 

GE:-ITLEII!E:-1 :-Your inquiry to this office under date of January 22, 19li, through 
the chief of the dairy and food division, in reference to the validity of the hottling 
act, is as follows: 

"I have been rece1v1ng a great many complaints from milk companies 
and bottling works relative to other dealers using their bottles without their 
permission, and they seem to feel that this department ought to assist them 
in getting relief in this matter. 

"I would appreciate very much if you would give me an opinion rela
tive to bringing cases against these violators under section 13169, 13169-1, 
13169-2 and 13169-J · 

"There seems to be some question about the validity of this law and I 
would like to be placed right before getting into any litigation." 

The statutes in question are section 13169 and sub-sections 1, 2 and 3, and are 
of considerable length, and it is not necessary that they be set forth herein. 

The question as to the validity of this law arises from the fact that a former 
act on the same subject was held unconstitutional by the supreme court. 

State v. Schmuck, 77 0. S. 438. 

The syllabus of that case· is as follows: 

"Sections 4364-42, 4364-43, 4364-44, 4364-45, Revised Statutes, making 
it a crime to have in possession for use or sale certain bottles or other ves
sels without the written ·consent of the owner, and providing for search 
warrant to seize and restore such property to the owner, are invalid, being 
in conflict with sections I, 14 and 19 of article T of the constitution of Ohio." 

It would seem sufficient to remark that there is nothing in the present act 
contrary to the letter or spirit of the sections of the constitution referred to above, 
but it is also true that the framer of this act has been careful to eliminate all pro
visions condemned or criticised by Judge Price in the opinion in the case, which 
were principally the followi'ng: 

The search-warrant feature. The provision that buying and selling such bot
tles as are mentioned in tlle act, or possession of the same by any person without 
the written consent of the owner, as shown by the stamp on the bottle, should be 
prima-facie evidence of ~nlawfully receiving the same. 



180 OPINIONS 

The provtswn that taking a deposit or compensation for the non-return of a 
bottle should not be construed as a sale. 

And the omission of any exception in a case where the original owner of the 
bottle had parted with such ownership that it might be therea iter dealt in as other 
property. 

All these things have been carefully avoided in the new statute, and inasmuch 
as it was stated in the opinion that the decision was rather out of line with the 
current of authority and followed the doctrine laid clown by the Illinois supreme 
court, these modifications undoubtedly remoYe from the present statute all ob· 
jection found by the supreme court with the former one. 

77. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

OHIO REFORMATORY FOR WQ;\fEN-lVIAGJSTRATES SENTENCING 
WOMEN THERETO J'.IUST SPECIFY AMOUNT OF FINE AND COSTS 
-:\LSO CREDIT PER DAY TO BE GIVEN PRISONER-MUST RE
LEASE PRISONER WHEN FINE AND COSTS ARE PAID-IF PRIS
O~ER IS CONFINED FOR SAID REASON. 

11/hen a woman is committed to the Ohio reformatory for women for !lOll

payment of fine and costs, the sentencing court or magistrate must specify the 
a11101111t of the fine and costs and the rate of aedit per day to be given the pris
oner, so that the superintendent of the reformatory can compute the number of 
da:ys to be ser-ued from the comm.itment. 

When the sentencing court or magistrate certifies to the superintendent of the 
Ohio reformatory for women tlwt a woman committed to that institution for non
payment of fine and costs has fully paid the same, it is the duty of the superin
tendent of such reformatory to release such prisoner. 

CoLUMBUS, OHIO, March 3, 1917. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Several attorneys have written this department asking how the 

superintendent of the Ohio reformatory for women at Marysville is to determine 
the length of time to be served by prisoners committed to that institution because 
of non-payment of fines and costs; also whether prisoners committed to the Ohio 
reformatory for women for non-payment of fines and costs may be discharged 
from such institution at any time during their imprisonment upon the payment to 
the proper authorities of such fines and costs. I am addressing the answer to these 
questions to you since your board has charge of the reformatory for women and 
am sending copies of the same to the parties asking the question. 

Sections 1445, 4559, 12376, 12387 and 13717 G. C. provide: 

"Sec. 1445. Whoever violates any provision of sections fourteen hun
dred and nine to fourteen hundred and forty-four, both inclusive, shall be 
fined not less than twenty-live dollars nor more than two hundred dollars, 

·and the costs of prosecution, and upon default of payment of fine and costs 
·shall be committed to the jail of the county or to some workhouse and there 
confined one day for each dollar of the fine and costs against him. He shall 
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not be discharged or released therefrom by any board or officer except upon 
payment of the portion of the fine and cost remaining unserved or upon the 
order of the board of agriculture. 

"Sec. 4559. \\"hen a fine is the whole or part of a sentence, the court 
or mayor may order that the person sentenced shall remain confined in the 
county jail, workhouse, or prison, until the fine and costs be paid, or se
cured to be paid, or the offender be otherwise legally discharged. 

"Sec. 12376. \\"hen, under the provisions of law, a convict may be im
prisoned in the county jail, the court, upon the recommendation of the 
prosecuting attorney, may sentence such convict to hard labor therein; and 
when a person may be committed to jail for the non-payment of fines and 
costs, the court may commit him to hard labor therein until the value of his 
labor at the rate of one Jollar and fifty cents a day equals such fine and 
costs, provided that no commitment under this section shall exceed six 
months, and this section shall not affect the laws relating to workhouses. 

"Sec. 12387. In cases where a fine may be imposed in whole or part in 
punishment of an offense, or for a violation of an ordinance of a munici
pality, and such court or magistrate could order that such person stand 
committed to the jail of the county or municipality until the fine and the 
costs of prosecution are paid, the court or magistrate may order that such 
person stand committed to such workhouse until such fine and costs are 
paid, or until he is discharge!! therefrom by allowing a credit of sixty 
cents per day on the fine and costs for each day of confinement in the work
house, or until he is otherwise legally discharged. 

"Sec. 13717. When a fine is the whole or a part of a sentence, the 
court or magistrate may order that the person sentenced remain imprisoned 
in jail until such .fine and costs are paid or secured to be paid, or he is 
otherwise legally discharged, provided that the person so imprisoned shall 
receive credit upon such fine and costs at the rate of sixty cents per day 
for each day's imprisonment." 
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It is clear from a reading of these sections that different rates are proviueJ 
by statute for serving out fines and costs and it is for the sentencing court to de
termine under what statute sentence is to be imposed and to specify in such sen
tence at what rate the fine and costs are to be paid. 

In the case of Hamilton v. State, 78 0. S. page 76, the statute provided that 
in default of payment of fine and costs the defendant "shall stand committed to 
such workhouse until the fine and costs are paid or until he be discharged there
from by allowing a credit of sixty cents per day on such fine and costs." The 
court held it was error for the sentence to simply provide and require that the 

. accused "shall stand committed to such workhouse until the fine and costs are 
paid" without adding thereto the further words of the statute "or until he be dis
charged therefrom by allowing a credit of sixty cents per day on such fine and 
costs." The court said at page 85: 

"The sentence of imprisonment in a criminal case, to be a valid sen
tence, must in and of itself be definite and complete in all its material terms, 
and so certain and accurate as to the time of its commencement and proper 
termination as that it shall not be necessary for either the prisoner, or 
the officers charged with its execution, to apply to a court to ascertain its 
meaning. Pickett v. State, 22 0. S. 405. In other words, to borrow the 
language of ~orris]. in re Moore, 14 C. C. R. 244, 'a man who is compelled 
to have a law suit to get into jail ought not, by reason of the uncertainty 
of his sentence, be compelled to have another law suit to get out. * * *' 
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\Ve are of the opinion that the sentence of imprisonment pronounced by 
the court in the above case is not the one provided and required by law, 
in that, it does not include therein all the conditions of release prescribed 
by the statute. Such sentence is, therefore, unauthorized and erroneous 
and should be reversed." 

This case indicates plainly, I think, that in commitment for nonpayment of 
fine and costs, the sentencing court or magistrate must specify in its order the rate 
of credit to be allowed the prisoner and section 13716 G. C. makes it his duty to 
send a copy of such judgment to the jailer when committing the prisoner. 

Section 13716 G. C. reads: 

"vVhen a person convicted of an offense is sentenced to imprisonment 
in jail, the court or magistrate shall order him Into the custody of the sheriff 
or constable, who shall deliver him, with the record of his conviction, to 
the jailer, in whose custody he shall remain, in the jail of the county, until 
the term of his imprisonment expires or he is otherwise legally discharged." 

In view of the foregoing, therefore, it is my opinion, in answer to your first 
question, that when a woman is committed to the Ohio reformatory for women 
for nonpayment of fine and costs, the sentencing court or magistrate must specify 
the amount of the fine and costs and the rate of credit per day to be given the 
prisoner, so that the superintendent of the reformatory can compute the number 
of days to be served from the commitment. 

Answering the second question in regard to the release of such prisoners from 
the Ohio state reformatory for women, upon the payment of fine and costs, the 
common law rule is laid down in 19 Cyc., p. 555, as follows: 

"At common law commitment is until the fine be paid." 

In the case of Ex parte Kelly, 28 Cal. 414, it was held that where the court 
sentenced an .offender to pay a fine of $5,000.00, and directed that he be imprisoned 
in the county jail at the rate of $2.00 per day until the same was paid, the pris
oner was entitled to a credit of $2.00 per day for each day he remained in prison, 
and that he might .at any time pay the sum then remaining unsatisfied and claim 
his discharge from custody. 

The court say: 

"The former (imprisonment) by way of enforcing payment or satis
faction of the fine, is no part of the punishment per se, but is merely one 
of the modes by which the law enforced the satisfaction of a fine which 
is in itself the punishmetit or a part of it. The ·punishment fixed by the 
statute is imprisonment in the state prison, or fine, or both; all beyond is 
mere mode and manner of enforcement. The first is to be satisfied hy 
serving out the prescribed term in the state prison and in that way only; 
but the latter may be satisfied in either of three ways, by voluntary pay
ment of the amount of the fine, or by its collection under execution, as in 
the case of a judgment in a civil action, or by imprisonment in the county 
jail not e~ceeding one day for every two dollars of the fine. The alleged 
incongruity .is apparent only when the mere mode and manner of enforc
ing the punishment js confounded with the punishment itself and rega.rded 
as part of jt, but it wholly disappears when the obvious distinction be
tween the two is kept in ·view. 

"T.bere js no fo.rce jn th.e point that the defendant is bound to satisfy 
the whole fine by imprisonment, and cannot be allowed to pay the unsat-
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isficd portion of his fmc and he thereupon discharged from custody. For 
each day which he does, or may hereafter pass in prison, he is entitled to 
a credit of $2.00 upon his fine, and he may at any time pay the sum then 
remaining unsatisfied and claim his discharge from custody." 
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In the case of Brock v. Georgia, 22 Ga. 98, the court, speaking of a defendant 
imprisoned to enforce the payment of a fine, said: 

"A penalty for the offense of which the defendant was convicted is 
pecuniary altogether. The court, on imposing the penalty, may enforce its 
payment hy adjudging that the party convicted be committed until the fine 
and costs are paid. The imprisonment is no part of the penalty imposed, 
but is the means and the legal means of enfon::ing the judgment of the. 
court. Such is the judgment in this case. The imprisonment is not or
dered as penalty, and the judgment is not in the alternative, an9- the im
prisonment, when suffered, is not a discharge of the penalty. That still 
remains. The judgment, as pronounced, is milder and more favorable 
to the prisoner than the ordinary judgment-to stand committed until the 
fine is paid, for under this sentence if he pays the fine and costs before the 
expiration of three months, he is to be discharged, and whether he pays 
or not. at the expiration of three months he is to be discharged." 

Our statutes providing for imprisonment for any default in payment of fines, 
to my mind, clearly indicate that the imprisonment is simply a means of enforc
ing the judgment of the court, and no part of the penalty imposed. This being 
the case the order of commitment has accomplished its purpose whenever the de
fendant pays the fine and costs, and it is, therefore, my opinion that when the 
sentencing court or magistrate certifies to the superintendent of the Ohio reforma
tory for women that a woman committed to that institution for nonpayment of 
fine and costs, has fully paid the same, it is the duty of the superintendent of such 
reformatory to release such prisoner. 
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Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

JOIXT BOARD OF COUNTY COM:\HSSIOXERS-l\IUST PROVIDE SAME 
:\IETHOD OF ASSESSI:!'\"G COSTS OF Il'viPROVIXG A:\'D CO;-JSTRUCT-
1-:\'G HIGHWAY ALONG COUNTY LINE AGA lNST THE DIFFERENT 
TOWNSHIPS. 

A joi11t board of couuty commissioners in constructiug or improvi11g a highway 
alo1zg the county line are not authori::ed in law to choose different methods to pro
~·ide for the proportion of the costs and e.-rpenses assessed against the different 
townships interested. but the same method must be pursued as to all the town
ships. Opiniou No. 1441, Hon. Edward C. Turner, affirmed. 

COLUMBUS, OHio, March 5, 1917. 

Ho~. EARL K. SoLETHER, Prosewting Attorney, Bowling Green, Ohio. 

DEAR SIR:-Your communication of February 3, 1917, in which you ask my 
opinion in reference to certain matters therein set out, has been received. Your 
communication reads as follows: 
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"l herewith submit to you the following facts and ask that you give 
me an opinion thereon: . 

"Proceedings for a joint county road improvement are being contem-· 
plated by the boards of county commissioners of \Vood and Seneca coun
ties. The proposed road improvement is on the county line between 'vVood 
and Seneca county for a distance of six miles, and lying between Jackson 
township in Seneca county and Perry township, in \Vood county. This 
county line road runs northerly from the city of Fostoria, and if the same 
could be improved, would be a very important road to the citizens of north
ern Ohio, as the same would be a direct connection with the city of Fos
toria and other roads leading to the city of Toledo and other towns in 
northern Ohio. 

"Heretofore Jackson ·township, Seneca county, have improved their 
roads by a general leyy over Jackson township, while the roads in Perry 
township,. Wood county, have been built and constructed by a levy of two
fifths of the costs against the land owners within one mile of the improve
ment and three-fifths of the cost assessed against the township. Both 
Jackson township and Perry township have been constructing roads for 
some time under their respective plans of assessment. 

"The joint board of county commissioners of VVood and Seneca county 
desire to construct this improvement by resolution, and wish to apportion 
the costs of constructing the same by allowing Jackson township, Seneca 
county, to pay their share of the cost of the improvement by a general 
levy over their township, and the cost assessed against Perry township, 
Wood county, to be paid by a levy of two-fifths against the land owners 
within one mile of the improvement and three-fifths of the cost against the 
township. 

"The land owners residing in Jackson township, Seneca county, along 
this proposed improvement, are unwilling to pay for the cost of con
structing the road other than by a general levy over Jackson township, 
for the reason that they have "been making a general levy for a number of 
years to pay for the improvement of roads in Jackson township, and they 
think it unfair to compel them to pay special assessments for the con
struction of this road inasmuch as they have been pa}·ing the general as
sessment for a number of years to build roads in other parts of their 
township. 

"The joint ~ounty board of commissioners of \Vood and Seneca coun
ties desire to know whether the joint board, after granting the impro\·ement 
under a resolution, can, under the law, allow each county to choose its own 
method of assessment for the payment of the cost of constructing said 
improvement. If you answer this question in the affirmative, then will 
you advise the procedure which the joint board should take in making 
their respective assessments. 

"The opinions above requested call for a construction of the so-called 
'Cass Road Law,' and I wish to call your attention to Opinion No. 1441, 
dated March 30, 1916, and Opinion ~ o. 2118, dated December 21, 1916, ren
dered by former Attorney-General Edward C. Turner, upon facts which 
are identical with the situation which I herein present to you. 

"You will note from reading Opinion No. 1441 of former Attorney
General Edward C. Turner, no mention is made of sections 6921, 6927 and 
6928 of the General Code, and it would seem from reading these sections 
that the legislature has enacted a law which is applicable to just such a 
case as we have here. 
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"If you are unable, for any reason, to give a favorable opinion upon 
the facts hereinbefore presented, I_ would further request that this matter 
be called to the attention of the legislature which is now in session with 
the idea in view that the Cass road law should be amended or new sec
tions enacted to take care of cases of this kind. 

''I am quite sure that there are a great many county line roads in the 
state of Ohio which are in the same situation, and in the future improve
ments will be desired for these roads, and some relief will be needed, either 
in the way of a favorable opinion under the present law, or the enacting 
of new sections applying to such cases.'' 
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I note that you arc familiar with th;: opinions rendered by my predecessor in 
office, being Opinions X os. 1441 and 2118, rendered in 1916. One of the questions 
decided in said opinions is the following: 

Where the joint boards of county commissioners of two counties resolve to 
improve a highway upon the line of said two counties, is each county at liberty to 
choose its own method of assessment, or must the respective proportions of the 
costs and expenses payable by each county be raised by the same method of as
sessment in each county? That is, could a township on one side of the county 
line raise the full amount assessed by a levy upon the whole property of the 
township, and a township on the other side of the county line provide for its 
assessment by assessing a part of the costs and expenses against the property 
owners and raise the other part by a levy upon all the property of the township? 

This question was answered by my predecessor in office, to the effect that the 
proportion of the costs and expenses of the said improvement assessed against 
each would have to be raised by the same method of assessment in each county. 

In your communication you call attention to the fact that my predecessor in 
office seemed to give no force or effect to sections 6921, 6927 and 6928 G. C., which 
sections you feel would give authority for a different method of raising the amount 
proportioned to each county. 

Before noticing the provisions of section 6921 G. C., I would like to call atten
tion to section 6910 G. C. This section provides that: 

"The county commissioners may, without the presentation of a peti
tion, take the necessary steps to construct, improve or repair a public road 
or part thereof as hereinbefore provided upon the passage of a resolu
tion by unanimous vote declaring the necessity therefor, and the ~ost and 
expense thereof may be paid by either of the methods hereinafter pro
vided." 

That is, by one of the methods provided for in section 6919 G. C. 
Now you will note that section 6921 in part is very similar to this section 6910, 

other than that it does not provide that the cost and expense under said section 
shall he paid by one of the methods provided for in section 6919. Section 6921 in 
short provides that the county commissioners, or joint board, upon a unanimous 
vote, may without a petition order that all the compensation and damages, costs 
and expenses of constructing any improvement be paid out of the proceeds of any 
levy or levies for road purposes on the grand duplicate of the county, that is, the 
county commissioners may provide that all of the cost and expense will be paid 
by the county. Such is the first part of section 6921. ~ow the latter part of this 
section provides that the county commissioners, or joint board, may agree with the 
trustees of the township or townships in which said improvement is in whole or in 
part situated, to the effect that said county and township, or one or more of them, 
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may pay such proportion or amount of the damages, costs and expenses as may be 
agreed upon between them. In other words, in the latter .part of this section the 
county and the township pay the total cost of the improvement, while in the first 
part of the section the provision is made for the county commissioners paying the 
total cost themselves. But there is no provision in this section whatever as to as
sessing a part of the costs against benefited property owners, so that I do not feel 
that this section warrants a conclusion that the joint board of county commissioners 
could proceed in the manner suggested by you in your communication. 

You call attention also to section 6927 G. C. This section provides merely 
that the county commissioners, in order to provide by taxation a fund for the pay
ment of the costs and expense of an improvement to be paid by the township or 
townships interested, are authorized to levy a tax upon all the taxable property of 
the township or townships, but this section has nothing to do as to the matter of 
assessing all or any part of the cost and expense of an improvement against bene
fited property owners. So that I am of the opinion that the provisions of said two 
sections, or the provisions of said section 6928, do not warrant the joint board of 
county commissioners to proceed in the manner suggested by you in your com
munication. 

Therefore, in ·answering your communication directly, I am of the opinion that 
Hon. Edward C. Turner's opinion in reference to this matter is correct. 

You suggest that it would be advisable for the general assembly to take this 
matter up at this· session and provide a method by which highways may be con
structed along the plan which your joint board of county commissioners desire to 
follow. I will say that such provision is made in the bill which has to do with 
highways and which is now before the legislature. 
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Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDING FOR BOND ISSUE OF THE 
BOARD OF EDUCATION OF l\IIAMI TOWNSHIP RURAL SCHOOL 
DISTRICT. 

CoLUMBUS, OHio, March 6, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of Miami township rural school district, Hamilton county, 
Ohio, in the sum of $4,500.00, issued for the purpose of remodeling and 
repairing certain school houses in said school district." 

I have examined the corrected transcript of the proceedings of the board of 
education and other officers of Miami township rural school district, Hamilton 
county, Ohio, in connection with the above bond issue; also the bond and coupon 
form prepared, and find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted and signed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of the said school district. Very truly yours, 

JosEPH McGHEE, 

Attorney-General. 
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ro. 
COUNTY CG:\DUSSIONERS-~IUST KEEP COURT HOUSE CLEAX IX

CLUDIXG LAW LIBRARY-<]A:-JITORS NOT ENTITLED TO ·EXTRA 
CO~IPENSA TION. 

It is the duty of the coui!I:J' commissioners to keep the entire court house dean, 
law library and all, and the court house janitor is not entitled to extra compensation 
for cleaning the law library. 

CoLL'MBUS, Orno, l\[arch 6, 1917. 

HoN. HARRY S. CoRE, Prosecuting Attomey, Ottawa, Ohio. 

DEAR SIR :-1 have your letter of February 1, 1917, as follows: 

"Putnam county has at its court house room lighted, heated and partly 
shelved for library purposes. There is a library association, as provided by 
law, librarian and assistant librarian and custodian. 

"The court house is cared for by two janitors, both required l:o take 
ci \'il service examination before entering upon their duties. 

"\Viii the janitors be required to do the janitor work in and about the 
abo1•e mentioned room? If not, are they entitled to extra compensation 
for services if they should perform the duty of janitor of this room?" 

Section 2410 General Code reads: 

"The board may employ a superintendent, and such watchmen, janitors 
and other employes as it deems necessary for the care, and custody of the 
court house, jail, and other county buildings, and of bridges, and other 
property under its jurisdiction and control." 

Section 3055 G. C. reads: 

"For the use of such law library, the board of county commtsswners 
of the county shall provide at the expense of the county, a suitable room 
or rooms with sufficient and suitable bookcases, in the county court house, 
or if there is no suitable room or rooms to be had therein, any other suit
able room or rooms at the county seat, and shall heat and light them. The 
hooks and furniture of the law library association used exclusively in such 
library, shall be exempt from taxation." 

The county commissioners are the legal custodians of the court house and it is 
their duty to see that the entire building, law library and all, is kept clean. The 
particular duties of each janitor are fixed by the commissioners. There is nothing 
statutory about their duties, and if in the case you refer to the commissioners 
order the janitors in question to keep the law library clean, it is my opinion that 
they must do so without any increase in compensation. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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81. 

PROBATE JUDGE-REQUIRED TO PROVIDE CLOTHIKG FOR PATIENTS 
COMfiiiTTED TO INSTITUTION FOR FEEBLE MI::\'DED-COSTS TO 
BE PAID FROM COUNTY TREASURY. 

Whe1~ a person is committed to the institution for feeble minded, the probate 
judge is required to furnish such patient with clothing, provided for in section 1963 
G. C., when the same is not otherwise provided, and the cost of the same shall be 
paid on the certificate of the probate judge and the order of the cou11ty auditor from 
the county treasurJ•. 

CoLUMBUS, OHIO, March 6, 1917. 

HoN. MELL G. UNDERWOOD, Prosewting Attorney, New Lexington, Ohio. 

DEAR SIR :-I have your letter of February 14, 1917, as follows: 

"It is a prerequisite condition to their admission into the institution 
for feeble-minded youth, that each patient be furnished with necessary and 
proper clothing. 

'·Has the probate judge the power to furnish each patient sent to that 
institution with proper clothing to· be paid for on his certificate and the 
order of the county auditor on the county treasury? 

''If he should not ha1·e the power to furnish the patient with the neces
sary clothing, how and by whom should the same be furnished?" 

Sections 1902, 1962 and 1963 of the General Code read: 

"Sec. 1902. Feeble minded persons of such inoffensive habits as to 
make them proper subjects for classification and discipline in the institution 
may be admitted, on pursuing the same course of legal commitn~nt as gov
erns admission to the state hospital for the insane. 

"Sec. 1962. If not otherwise furnished, the probate judge shall supply 
each patient sent to a hospital for the insane with proper clothing, which 
shall be paid for on his certificate and the order of the county auditor 
from the county treasury. Such clothing shall be new or as good as new. 
the woolens of dark color, and with such patient be delivered in good order 
to the superintendent. The superintendent will not he bound to recei1·e the 
patient without such clothing. 

"Sec. 1963. The clothing required by the preceding section is as fol
lows: For a male patient, a coat, vest and two pairs of pantaloons, all of 
woolen cloth, two pairs of woolen socks, two pocket handkerchiefs, two 
cravats, one hat or cap, a pair of shoes or boots, a pair of slippers, three 
cotton shirts, two pairs of drawers, two undershirts and an overcoat or 
other outside garment sufficient to protect him in severe weather; 

"For a female patient, two substantial gowns or dresses, two flannel 
petticoats, two pairs of woolen stockings, one pair of shoes, one pair of 
slippers, two handkerchiefs, a good bonnet, two cotton chemises. and a large 
shawl or cloak." 

It will be noted that section 1902, above quoted, provides for the admission 
of patients to the institution for feeble minded and states that they "may be ad
mitted on pursuing the same course of legal commitment as governs admission to 
the state hospital for the insane." Section 1902, therefore, adopts the same method 
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for admitting patients to the feeble minded institution as to the state hospitals 
of the state. It will be nottd that section 1962 provides that each patient admitted 
to a hospital for the insane shall be supplied with certain clothing by the probate 
judge, not otherwise furnished, and that "the superintendent will not be bound to 
receive the patient without such clothing." This being a pr~vision of law in con
nection with admission of patients to state hospitals, it applies with equal force by 
reason of section 1902 to the admission of patients to the feeble minded institution, 
and I am, therefore, of the opinion that when a patient is committed to the insti
tution for the feeble minded, the probate judge is required to furnish such patient 
with the clothing provided in section 1963 G. C., when the same is not otherwise 
provided, and the cost of such clothing shall be paid on the certificate of the.probate 
judge and the order of the county auditor from the county treasury. 

82. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Geueral. 

HOUSE BILL :\0. 386-EFFECT OF SA:\IE AS T~TRODUCED 1:--: 82~D 
GENERAL ASSEMBLY. 

House bill No. 386, as i11troduced in the 82nd ge11eral assembly, has the practical 
effect of creating limited partnerships with perpetual succession as corporations. 
Said house bill is vague in its terms and lacks provisions uecessary to gi·ue crrtai11t_v 
to its operation. 

CoLUMBUS, OHIO, March 6, 1917. 

HoN. JAMES M. Cox, Gover11or of Ohio, Columbus, Ohio. 

l\"lv DEAR GovERNOR :-Under date of February 6, 1917, you submitted the fol
lowing request for opinion to this office : 

"\Viii you please let me have your opinion on the enclosed bill to amend 
section 8667 of the General Code, etc.? Also have your legal survey supple
mented by report from the secretary of state as to the probable effects that 
might come to the state from its passage. 1 would be glad also to have 
your unofficial statement as to what effect it might have on the revenues 
of the state." 

The bill referred to is H. B. No. 386, and is as follows: 

"Section I. That section 8667 of the General Code be amended to read 
as follows: 

"Section 8667. If a corporation be organized for profit, it must have a 
capital stock, which may consist of common and preferred, or common 
only; hut at no time shall the amount of preferred stock at par value ex
ceed two-thirds of the actual capital paid in cash or property. 

"Any corporation for profit, except a public utility, banking, safe de
posit and trust, safe deposit or trust company, building and loan associa
tion, collateral loan company, savings and· loan association, title guaranti!c 
and trust company, or insurance company, may provide in its articles of 
incorporation for the issuance of shares of common capital stock without 
any nominal or par value, each of which shares shall be equal to every 
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other share of such stock, and without stating the amount of such capital 
stock. \Vhen, upon organization, ten per cent. of th.e capital stock without 
nominal or par value, of a corporation, is subscribed, the subscribers to the 
articles of incorporation, or a majority" of them, shall at once so certify 
in writing to the secretary of state; and such certificate shall be in lieu of 
the certificate provided for by section 8633 of the General Code. The fee 
payable to the secretary of state for the filing of articles of incorporation, 
or a certificate of increase, providing for shares without nominal or par 
value, shall as to such shares be computed and paid at the rate of fi\·e cents 
for each such share, and in no event shall such fee be less than ten dol
lars, and the annual franchise tax provided for by section 5498 of the 
General Code shall, as to such shares, be computed and paid at the rate of 
seven and one-half cents for each such share. The number of shares of 
such stock may be increased or decreased in the ·same manner as is pro
vided with respect to shares of stock-having par value. A corporation issu
ing stock without par value may borrow such sums of money as its board 
of directors may approve, and may issue its notes or coupons or registered 
bond; therefor bearing any legal rate of int"erest and secure their payment 
by a mortgage upon its property, real or personal, or both. All other pro
visions of law relating to stock hadng par value, so far as applicable, shall 
apply to and govenJ stock without par value. · 

"Section 2. That said original section 81ili7 oi the General Code he. 
and the same is hereby repealed." 

The first paragraph of this bill down to and including line 7 is the extstmg 
section verbatim. All the balance of it is an addition to the law. in effect giving 
partnerships perpetual succession like corporations. and limiting. or rather extin
guishing the liability of individual partners. 

One serious objection to the form of expression of this bill appears at the very 
outset. It is that lines 8 to 14 contain a virtual contradiction of the first thirteen 
words. Those words make the express, mandatory, positive and necessary re
quirement of capital stock. It ::\JUST have capital stock. The new portion of 
the statute excuses this requirement except so far as in the nature of the case cap
ital stock is represented by actual assets. The corporation formed under this per
mission would have no stated amount of capital stock. Like an individual or firm 
it would have property, or possibly, very frequently, like many individuals, it would 
have none. The cprporation would have shares, but just what these shares would 
be, or what they would represent is entirely indefinite. In corporations, as at 
present existing, the intrinsic value of shares ,·aries possibly from hour to hour. 
although not absolutely capable of ascertainment. ln the proposed corporation, 
having no nominal value, exactly the same thing would he true, but they would 
lack even the semblance of certainty given by this nominal value, which. under 
safeguarding regulations, always represents their actual original value. 

The first expression upon this subject is in lines 11 and 14 providing for articles 
of incorporation which must provide for shares. The shares must be equal, mm;t 
have no nomin~l value, and the articles of incorporation shall not state the amount 
of the capital stock. As there is no express revocation of that requirement of 
section 8625 which requires the articles of incorporation to state the number of 
shares into which the capital stock is divided, and as the new bill follows with a 
provision requiring a certificate when ten per cent. of the stock has been sub
scribed, this requirement of the articles must be construed to be still in effect, al
though it is only the latter part of paragraph four of section 8625, and is in and 
of itself an incomplete sentence, so that in construing the new law and reading it 
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111 ~onnection with the old, you have to read into the new bill the end of paragraph 
4 beginning after the comma. The probable effect of this would be immediate and 
continued litigation, and the law, instead of being enacted by this bill would be 
made hereafter by the decision of courts, until which time it was so established, it 
would have no certainty and could not be said to have any definite existence. 

A very important provision is inserted in lines 27-31, giving the directors con
trol of borrowing, and issuing bonds and obligations. They may have that author
ity at present; do ha,·e it within certain limits, but one familiar rule in the con
struction of statutes is that new words inserted are intended to have additional 
meaning. This is incontrovertible where a new provision is inserted. Just what 
the legislative intent will be as to the power of directors over this important branch 
of corporate activity is only left to conjecture, and like the other feature of the 
case will be moulded into law by the practice of corporations and decisions of the 
courts in the future. 

The bill is modeled aiter the New York statute upon the same subject, but 
differs from it in some important particulars which gi,·e a degree of certainty to a 
portion of the ::'\ ew York Ia w. 

The ::'\ ew York law provides that every stock certificate shall have plainly 
written or printed upon its face "the number of shares which it represents and the 
number of such shares which the corporation is authorized to issue." The ab
sence of a provision to this effect in the bill in question is very important, as 
lacking certainty, which the ::'\ ew York law has in that respect. 

The New York law has a provision restricting the increase of indebtedness 
upon an increase of stock which is absent in the proposed bill. The ~ ew York 
law provides that the corporation shall have capital of not less than the amount 
of the preferred stock authorized to be issued, and an additional five dollars, or 
some multiple of ·fl \'C dollars, for every share of common stock. 

The omission of all these requirements, and in fact of every provision or reg
ulation requiring or producing any certainty as to the capital stock, size o( share, 
number of stockholders, or in fact anything in reference to the actual assets of 
such proposed corporation, or the manner in which it is held and owned, makes 
the proposed act of such indefinite character as scarcely to amount to legislation 
at all, except to invite proceedings of every species and character of vagary, until 
the law take tangible shape in actual practice. 

I am not called upon to advise the legislative and executive departments of 
the government farther than to state the nature of the apparent purposes of the pro
posed act and the manner in which it is proposed by it to effectuate them. 

As to its effects upon the state's income from this source, it is evident that 
it will be reduced. An estimate of the amount of such loss can most readily and 
accurately be gi,•en by the auditor of state. 

Very truly yours, 
JosEPH McGHEE, 

A ttorlley-Ge11eral. 
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83. 

TREASURER OF TOW:\ SHIP A::-JD VILLAGE FUXDS-LA \V PROVIDE\G 
SAID OFFICER TO BE TRE.~SUl\ER OF SCHOOL FUXDS REPEALED 
-NOT EXTITLED TO CO~IPE:-.ISATION AFTER DEPOSITORY HAS 
BEEN PROVIDED. 

The treasurer of village a11d towuship funds who continues to act as treasurer 
of the school funds after a depository has been pro·uided uuder 7604-7608 G. C. is 
110t entitled to compeusation for such services. 

The law providiug that the treasurer of the village or tow11ship shall be treas
urer of tho school funds having been repealed makes the act of such treasurer an 
unlawful act for which no compensation can be had. 

CoLUMBUS, OHIO, J\Iarch 7, 1917. 

Ho:-~. GEORGE S. ~lAY, Prosecuti11g Attomey, Napoleon, Ohio. 

DEAR SIR :-In your letter of February 12, 1917, you ask my opinion upon the 
following statement of facts: 

''The board of education of the ~lalinta village school district desig
nated ~ depository for its school funds in accordance with the provisions 
of section 7604 of the General Code, but failed to adopt any resolution 
dispensing with the treasurer of the school moneys belonging to said school 
district, as required by section 4782 General Code. 

"The treasurer of the village and township funds continued to act as 
treasurer of the school funds belonging to said district after the designa
tion of a depository, and the question arises as to whether or not he is 
entitled to compensation for the services rend~red after the designation of 
such depository." 

The above mentioned section 7604 G. C. provides that within thirty days a iter 
the first Monday in January, 1916, and every two years thereafter, the board of 
education of any school district shall provide a depository for all of the moneys 
roming into the hands of its treasurer and section 4782 provides : 

"When a depository has been provided for the school moneys of a dis
trict, as authorized by law, the board of education of the district, by reso
lution adopted by a vote of a majority of its members, shall dispense with 
a treasurer of the school moneys, belonging to such school district. In 
such case, the clerk of the board of education of a district shall perform 
all the services, discharge all the duties and be subject to all the obligations 
required by law of the treasurer of such school district." 

But I note by your letter that your board of education neglected or failed to 
adopt any such resolution, as is provided by section 4782, and that the treasurer 
of the village has been performing the duties of the treasurer of the school district. 

I .cannot understand, however, how the village treasurer can act as tqe treas
urer of your school district in any event. Under the provisions of section 4747 G. C. 
the board of education of each village school district shall organize on the first 
~[onday of January after the election of mernbers of such board, and elect one 
member as president, one member as vice-president and a person who may or may 
not be a member shall be elected clerk. Now, said scheme of organization provides 
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for no election of treasurer, and section 4763 provides that in village school districts 
not having a depository, a~ provided by section 7604, the county treasurer shall be 
the treasurer of the school funds of such districts. 

You say in your letter that after designating a depository for its school funds, 
in accordance with the provisions of section 7604 of the General Code, and as I 
take it, the succeeding sections thereto relating, the board of education failed to 
adopt the resolution provided for in section 4782, dispensing with the treasurer of 
the school moneys. I am satisfied that the language of section 4782 is such that 
an action in mandamus will not lie to compel a board of education to adopt such 
a resolution, for the section provides "by resolution adopted by a vote of a ma
jority of its members," but I do not understand that a board of education can 
neglect and refuse to perform an act provided for by law and thus have any 
greater powers by such neglect than such board would have had by acting or than 
is given it by law. 

In 1904, what is now section 4763 G. C., then 4042 R. S., was amended to read 
as follows: 

"In each city, village and township school district, the treasurer of the 
city, village and township fiinds shall be respectively the treasurer of the 
school funds. * * *" 

Said section was carried into the General Code at the time of its enactment in 
the above identical form, but in 1914, 104 0. L. p. 159, said section 4763 was amended 
to read as follows: 

''In each city school district, the treasurer of the city funds shall be 
the treasurer of the school funds. 1 n all village and rural school districts 
which do not provide legal depositories, as provided in section 7604 to 
7608, inclusive, the county treasurer 'hall be the treasm·er of the school 
funds of such districts." 

Said above mentioned section became a law :\fay 20, 1914, and has remained in 
its present form from that time until now. The same year and on the same dav. 
104 0. L. 139, section 4737 was amended to read as follows: 

"The board of education of each city, village and rural school district 
shall organize on the first'Monday of January after the election of mem
bers of such board. One member of the board shall be elected president 
and one as vice-president, and a person who may or may not be a member 
of the board shall be elected clerk. * * *" 

No provision was made for the election of a treasurer and said section re
mained a part of the General Code in the above form until now. 

Section 4773 G. C. provides: 

"At the expiration of his term of service, each treasurer shall deliver 
to his successor in office all books, papers, money and other property in his 
hands belonging to the school district. * * *" 

So that when the village and township treasurer at :vralinta kept possession 
of the property of said school district following the establishment of the depository 
which was designated under the provisions of General Code Section 7604, he was 
then performing an unlawful act. If he was the treasurer prior to the first day 

7-Vol. 1-A. G. 
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of January, 1916, then under section 4773 he was bound to turn over the property 
in his possession belonging to the school district to his successor, which was one of 
two persons, either the clerk of the board of educatiotl, who was made the acting 
treasurer under section 4782 G. C., or the county treasurer who was made the 
acting treasurer under section 4763 G. C. If, on the other hand, he was elected as 
village and township treasurer at the regular election held in 1915, then any prop
erty which came into his hands came there wrongfully and any duties which he 
performed as such treasurer were unlawfully performed. 

In Conner v. Board of Education, 8 Ohio Dec. Rep. 672, it is held that a per
son who by virtue of the office of city treasurer has possession of school moneys 
and who is compelled to act as such treasurer after his term of office, as city treas
urer, has expired, because the treasurer elected fails to give bond as required by 
the board of education, he is not permitted to draw compensation for his services 
as such treasurer. The court said: 

"If he was city treasurer during that time the law denies compensa
tion; if he was not, his holding the school funds was an unlawful act." 

So that I advise you that the township and. village treasurer cannot receive 
compensation for the duties performed as school treasurer since the establishment 
of the depository p~ovided for in General Code section 7604 and the subsequent 
sections thereto related. 

84. 

Very truly yours, 
JosEPH McGHEE, 

· Attorney-General. 

CONTIGUOUS TERRITORY-TERRITORY WHICH SIMPLY TOUCHES 
AT THE EXTREME CORNERS NOT CONTIGUOUS TERRITORY 
WITHIN MEANING OF SECTION 4685 AND 4738 G. C. 

Territory which simply touches at the extreme corners as the apex of a triangle 
and the corner "of a rectangle is not contiguous territory as contemplated in G. C. 
4685 and 4738. 

CoLU~Bus, Omo, March 7, 1917. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR SIR :-In your letter of February 8, 1917, you request my opinion upo11 
the following state of facts: 

"A triangular tract of land containing 80 acres touches in one point the 
corner of another square tract of land containing 40 acres. Said tracts of 
land lie in Londonderry township rural school district, Guernsey county, 
and touch in one point Oxford township rural school districts. Said tracts 
of land are owned by one man who is petitioning the county board of edu
cation of Guernsey county to transfer said land from Londonderry town
ship rural school district to Oxford township rural school district, under 
the provisions of section 4692 G. C. (The enclosed diagram gives the sit
uation of the land described above.) Under such conditions could annexa
tion be made by the county board without conflicting with the provisions 
of section 4685 G. C., which reads: 
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" 'The territory included within the boundaries of a city, village or 
rural school district shall be contiguous except where an island or islands 
form an integral part of the district.' 

"The answer to this question will depend upon the definition of con
tiguity as used in sections 4685 and 4738 G. C. ~fay we have your defini
tion of the word contiguous as used in the sections noted above?" 
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The above inquiry and the diagram which accompanies same show that the only 
place the land described in said diagram touches is where the apex of the triangle 
touches the corner of the rectangle and the question then is, are the tracts thus de
scribed contiguous? 

The whole question resolves itself into a legal definition of the word "con
tiguous" as applied to territory which is joined for school purposes. 

General Code section 4685 provides as follows: 

··The territory included within the boundaries of a city, village or rural 
school district shall be contiguous except where an island or islands form 
an integral part of the district.,.-

The word ·•contiguous" is defined 111 \Vebster's dictionary as: 

"Any actual or close contact." 

. \nd is defined in the Century dictionary as: 

":\feeting or joining at the surface or border." 

Houvicr's Law dictionary defines the same as: 

··.1 n close proximity, in actual close contact." 

Jt cannot be said of the territory described in your diagram that it is in actual 
or close contact or that it joins at the border. The word "contiguous" is consid
ered in the case of \Vild v. People ex rei. Stephens, 81 X. E., 707, and in a case 
in which the facts are very similar to the facts stated in your request. The court 
uses the following language: 

'·Xcither two tracts which merely corner on each other, nor two tracts 
with a strip fifty feet wide included merely for the purpose of connecting 
them, constitute 'contiguous' territory, * * * authorizing the incor
poration into a village of contiguous territory." 

It is held in Griffin v. Dennison Land Company, 119 :'~<. W. 1041, that the word 
"contiguous" in the statute defining "tract" as applied to land, when used in the 
revenue law, as any contiguous quantity of land in the possession of, owned by, or 
recorded as the property of the same claimant, means land which touches on the 
sides; and two quarters of the same section, which only touch at the corner, do 
not constitute for the purposes of taxation one tract or parcel of land. 

It would seem from the above that territory, in order to be contiguous, must 
be territory not only that is near to or in the same neighborhood, but territory 
which actually touches and joins and is connected as distinguished from territory 
which is separated by other territory. The intent of the legislature, it seems to 
me, was not that the territory should be separated in any manner by other ter-
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ritory, but that the districts for school purposes should be just what the language 
indicates, that is, uniting or joining at the surface or border. 

Reasoning, then, from the above, I advise you that territory which simply 
touches at the extreme corners, as indicated in your diagram, cannot be said to be 
contiguous territory, as contemplated in General Code section 4685. 

85. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
COMMISSIONERS OF DARKE COUNTY, OHIO. 

CoLUMBUS, OHIO. J'vJarch 7, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN-:-

"RE :-Bonds of Darke county. Ohio, in the sum of $11,164.00, issued 
for the purpose of creating a fund for the payment of the compensation, 
damages, costs and expense of the improvement of the Grubbs-Rex amt 
Love roads, being two bonds oi $582.00 each, and twenty bonds of $500.00 
each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Darke county relative to the above bond issue, also the bond 
and coupon form submitted to me. and I find the same regular and in con
formity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and signed by the proper officers will, upon delivery, constitute valid 
and binding obligations of Darke county. Very truly yours, 

86. 

JosEPH McGHEE, 
Attorney-General. 

ARTICLES OF INCORPORATION-DISAPPROVAL THE LEONARD 
COMPANY-REAL ESTATE, INSURANCE AND SECURITIES BUSI
NESS CA'\'NOT BE CARRIED ON BY SAME CORPORATIOK. 

A real estate business, an insurance business and a securities business arc 110f 

so related that they ran be carried 011 by a single corporation. 

CoLUMBUs, OHIO, l'viarch 7, 1917. 

HoN. W. D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I have the honor to acknowledge receipt of your letter of Feb
ruary 9, 1917, asking opinion, in which you say: 

"We are herewith enclosing articles of incorporation of The Leonard 
Company, with check for fifty dollars; also correspondence and waivers 
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attached to same, and ask that you gh·e us an opm1on in regard to the 
purpose clause and whether the same should be accepted and filed by this 
office." 
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The articles of incorporation referred to in your communication disclose a 
purpose clause therein which reads a~ follows : 

"Said corporation is formed for the purpose of carrying on, doing and 
conducting a general insurance, bonding, real estate, brokerage and invest
ment business together with the doing of all lawful things in connection 
therewith including the soliciting and receiving of applications and 
premiums for all kinds of insurance and bonds and a general agency 
and brokerage business for itself and for others, in the buying, selling, 
negotiating, exchanging, dealing and trading in real estate, personal prop
erty, stocks, bonds, debentures and securities of all kinds, the negotiating 
of loans thereon and the managing and improving of property, renting, 
constructing, erecting, equipping and repairing houses and buildings anti 
making contracts for the same and to promote, finance, develop and other
wise further the lawful enterprises of others, acting as financial agent 
and generally to promote the aforesaid in all lawful ways ami the doing of 
all things necessary and/or incident thereto." 

Applicable to the consideration of the question made by your communica
tion sections 8623 and 8625, General Code, provide as follows: 

''Sec. 8623. Except for carrying on professioual business, a corpora
tion may be formed for any purpose for which natural persons lawfully. 
may associate themselves. 

"Sec. 8625. Any Humber of persons, not less than five, a majority of 
whom are citizens of this state, desiring to become incorporated, shall 
subscribe and acknowledge articles of incorporation. which must con
tain: 

"* * * * * * 
"3. The purpose for which it is formed. 
"* * * * * *'' 

The supreme court in the case of State ex rei \'. Taylor, 55 0. S., 61, 67, con
struing the above statutory provisions, held that the use of the word "purpose" 
therein instead of the word "purposes" implied a limitation, and that except where 
specially authorized by statute a corporation can be organized for one main pur
pose only. 

A diligent perusal of the purpose clause in the articles of incorporation ten
dered to you fails to disclose any one main purpose to which all the other pur
poses therein stated relate themselves as incidental powers. On the contrary, con
sideration of this purpose clause discloses at least three main business purposes, 
to one or other of which all the other purposes therein mentioned are related as 
incidents, to wit, an insurance business, a securities business and a real estate 
business. 

Accompanying your communication and the proposed articles of incorporation 
I find a letter addressed to you by the attorney for the proposed corporation, 
which letter is in part as follows: 

"As I· stated to you in.my former letter, we have one charter for 
The Leonard Agency Company which authorizes it to do a general insur-



iM OPlNIONS 

ance, bonding and real estate business, and we also have a charter for 
The Leonard Investment Company which is authorized to sell stocks, bonds 
and insurance of all kinds. Both companies are run from the same office 
with practically the same overhead expenses and by reason of there 
being so many reports to the county, state and federal governments, it 
has become somewhat confusing and annoying, and we have concluded 
that it was desirable to run the two companies under one charter and 
dissolve the other two companies. In view of the objects contained in 
the separate charters as we now have them, I could not quite understand 
why the articles which I sent a week ago should be refused unless it per
haps was because of the crude manner in which they were drawn." 

I can well appreciate the advantages of having the lines of business now 
conducted by The Leonard Agency Company and The Leonard Investment Com
pany, respectively, united and conducted by one corporation, but in this connection 
it must be observed that whatever lines of business now conducted by one of 
these existing corporations above named which are in legal contemplation distinct 
from those conducted by the other corporation will not essentially be any the 
less separate and distinct by having all of the husiness of the two existing 
corporations united under one charter. 

With respect to the question here presented it will be noted that by the pro
visions of section 8648, General Code, a corporation formed to buy or sell real 
estate shall expire by limitation in twenty-five years from the date on which its 
articles of incorporation were issued by the secretary of state. The provisions 
of this section in themselves import a distinction between real estate business and 
other business purposes which, under appropriate corporate charter, may be 
carried on without reference to the twenty-five-year limitation. 

The foregoing cconsiderations compel the conclusion that you should not file 
the articles of incorporation submitted to you, for the reason, as above indicated, 
that the purpose clause thereof discloses a number of main business purposes 
which cannot legally be embodied in nor conducted under one corporate charter. 

I am returning to you herewith the articles of incorporation, together with 
check for fifty dollars and correspondence submitted with your communication of 
February 9th. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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87. 

POLICE PE?\SIOX FUXD-WHEX COUXCIL HAS ABOLISHED SA:\IE
XO PERSOXS DRA WIXG PEXSIOXS AXD XO OXE EXTITLED TO 
DRAW FR0:\1 SAID FU~,W-SURPLUS SHOULD BE TRAXSFERRED 
TO CREDIT OF SIXKIXG FUXD OF :\IUXICIPALITY. 

JVlzcn the council of a municipality,• has decided that it is 110 longer necessary,• 
to mai11tain a police relief or pension fund and has abolished the positious of 
tmstees of the police relief fund, and said fund was created by special tax levies 
under sectiou 4621 G. C., and there are 110 persons drm ... •irtg pensions out of the 
police relief fzmd or erllitled to draw same, allJ' balance or surplus remaining 
in the treasury to the credit of said police relief fund should be transferred by,• 
the cou11cil to the credit of the si11king fund of said mwzicipality, as provided i11 
section 5654 G. C. 

CoLUMBUS, OHIO, ::\larch 7, 1917. 

Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 8th you submitted for my opinion the 
following request: 

"The council of the city of Bellaire, Ohio, three-fourths of all the 
members elected thereto concurring, on December 12, 1916, passed ordi
nance No. 991, providing as follows: 

" 'Section 1. That by reason of the provisions of the workmen's 
compensation act, of the state of Ohio, this council deems that it is no 
longer necessary to maintain the police relief fund for the city of Bellaire, 
and the same together with the trustees of the police relief fund are hereby 
abolished from and after January I, 1917.' 

"In view of the provisions of said ordinance, we respectfully ask: 

"In cas·e the balance of money at present to the credit of the police 
relief fund, amounting to $1,500.00, consists of tax levies made under 
section 4621 G. C., what disposition shall be made of such balance? Is it 
subject to transfer ordinance of council? Does it go to the general fund, 
to the sinking fund trustees, or where?" 

The following sections of the General Code with reference to the R.Oiice relief 
fund are pertinent to your question: 

"Sec. 4616. In any municipal corporation, having a police depart
ment supported in whole or in part at public expense, the council by ordi
nance may declare the necessity for the establishment and maintenance of 
a police relief fund. Thereupon a board of trustees, who shall be known 
as 'trustees of the police relief fund' shall be created, which in cities 
shall consist of the director of public safety, and in villages of the marshal, 
and five other persons, members of such department. But upon petition 
of a majority of the members of the police department, such director or 
marshal may designate ·a less number than five to be elected trustees. 

"Sec. 4619. The members so elected shall serve for one year, or 
until their successors are elected, and the election for such successors 
shall be held each year upon the second :\Ionday of the same month in 
which the first election is held. In case of vacancy by death, resignation, 
or otherwise, among the members so elected. the remaining members shall 
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choose a successor until the next election. Such board of trustees shall 
administer and distribute the police relief. fund. 

"Sec. 4621. In each municipality availing itself of these provisions, 
to maintain the police relief fund, the council thereof each year, in the 
manner provided by law for other municipal levies, and in addition to all 
other levies authorized by law, may levy a tax of not to exceed three
tenths of a mill on each dollar upon all the real and personal property 
as listed for taxation in the municipality. In the matter of such levy, the 
board of trustees of the police relief fund shall be subject to the pro
visions of law controlling the heads of departments in such municipality, 
and shall discharge all the duties required of such heads of departments. 

"Sec. 4626. The treasurer of the municipality shall be the custo
dian of the police relief fund, and shall pay it out upon the proper order 
of the trustees thereof. The treasurer shall execute a bond in such sum 
and form as is satisfactory to the trustees, conditioned for the faithful 
performance of his duties with respect to the fund. 

"Sec. 4631. The trustees of the police relief fund shall make a report 
to the council of the municipality of the condition of the fund on the first 
day of January of each year." 

Section 4616, supra, provides for the establishment of the police relief fund 
as a separate fund and for the official agency to have charge of the same. The 
term of office, the filling of vacancies and the general duties of the trustees in 
charge of same are set forth in section 4619. Section 4621 authorizes the levying 
of a special tax to provide moneys for the maintenance of a police relief fund. 
The treasurer of the municipality is made the custodian of the fund and author
ized to pay same out upon the proper order of said trustees under the provisions 
of section 4626. The duty is placed on such trustees by section 4631 to make 
an annual report to council of the condition of said fund. 

It is apparent from the provisions of the above sections that the trustees of 
the police relief fund or pension fund are charged with the performance of public 
duties, and are in effect agents of the municipality in supervising and distributing 
said fund. 

The trustees of the police relief fund came into existence through the passage 
of an ordinance by the council of the municipality creating said positions, and 
their official powers and duties would cease upon the repeal of said ordinance. 
As to this, the law is clear as is apparent from the following syllabus in State 
ex rei. v. • Jennings et a!., 57 0. S. 415: 

"An office created by an ordinance is abolished by the repeal of the 
ordinance and the incumbent thereby ceases to be an officer." 

The decision in this case is merely an illustration of the general principle that 
the power to enact an ordinance includes also the power to repeal it. 

Where the council of a municipality has authority to create an office or a 
position by ordinance the right to repeal said ordinance and thereby abolish the 
office and position is unquestioned, unless some express duty of creating and 
maintaining same is placed on council by the legislature or its power in that 
respect is specifically limited. An examination of the General Code does not 
reveal any such limitation or duty in the particular case. 

The question then presents itself as to whether or not any vested rights have 
been acquired in the pension fund. In order that this matter may be determin~d, 
it is necessary first to have in mind the general principles of law applicable to 
pensions. They are well stated as follows: 
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"Pension is not a ,·ested right. A pension is a matter of bounty 
which may be given or withheld at the pleasure of the sovereign power, 
and is not a matter of contract or vested right." 

Eddy v. :Morgan, 216 IlL, 437, 75 N. E. 174. 
"That a law providing pensions for officers and their dependents may 

be repealed or altered any time before the happening of the contingency 
upon which the right to the pension rests is not and cannot be denied." 

Cohorn v. Henderson (CaL) 124 Pac. 1037. 

201 

It may be well at this time to state, since the facts are not given in your 
request, that the conclusion reached later in this opinion is based upon the as
sumption that there were not any persons drawing pensions out of the police 
relief fund, or entitled to draw same, at the time the repealing ordinance went into 
effect, and hence I han not considered the matter of any vested right in a par
ticular pension fund after the contingency, upon the happening of which said 
pension is based, has occurred. 

As has been stated heretofore, the trustees of the police relief fund were vested 
with public powers and charged with public duties. The fund they were authorized 
to administer was created by the levy and collection of a special tax and was 
placed in the custody of the treasurer of the municipality, subject to distribution 
upon the proper order of the trustees thereof. Hence, when their official existence 
was at an end through the repeal of the ordinance by which their offices were 
created, and the purpose for which the special tax was levied ceased to exist for 
the reason that other means had been provided for taking care of such contin
gencies, any balance or surplus of the proceeds derived from such special tax 
should be transfcorred by the council to the credit of the sinking fund of said city 
as provided in section 5654. General Code, as amended 103 0. L. 521, which reads 
as follows: 

"Sec. 5654. The proceeds of a special tax, loan or bond issue shall not 
be used for any other purpose than that for which the same was levied, 
issued or made, except as herein provided. V/hen there is in the treasury 
of any city, village, county, township or school district a surplus of the 
proceeds of a special tax or of the proceeds of a loan or bond issue which 
cannot be used, or which is not needed for the purpose for which the tax 
was levied, or the loan made, or the bonds issued, all of such surplus 
shall be transferred immediately by the officer, board or council having 
charge of such surplus, to the sinking fund of such city, village, county, 
township or school district, and thereafter shall be subject to the uses of 
such sinking fund." 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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88. 

BONDS-SALE UXDER SECTION' 6929 G. C. SHOULD BE ADVERTISED 
IN ACCORDA:t\CE WITH SAID SECTIOX-SECTIOX 2294 G. C. DOES 
NOT APPLY. 

Bonds issued under section 6929 General Code should be advertised for sale 
in accordance with tlze proz>isious of said section. The prozrisions of section 2294 
General Code do 11ot apply to such bonds. 

CoLUMBUS, OHIO, March i, 1917. 

Bureau of Inspection and Supnz>ision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I have. the honor to acknowledge receipt of your fa,·or of 
February 13, 191i, asking opinion, in which you say: 

"In view of the laws relat.ive to the publication of bond sales as 
contained in section 2294 G. C., passed 1\fay 2i, 1915, approved June 3, 
1915, and filed in the office of the seretary of state on June 4, 1915, together 
with the provisions of section 6929 G. C. passed :\fay 1i. 1915. approved 
June 2, 1915. 

"QUESTION: 

"\Vhich section should govern the procedure in publication of adver
tisement of bond sale .by the county commissioners under ~uthority of 
section 6929 G. C.?" 

Sections 2294 and ff)29 General Code, referred to in your communication, read 
as follows: 

"All bonds issued by boards of county commtsstoners, hoards of edu
cation, township trustees, or commissioners of free turnpikes, shall be 
sold to the highest bidder after being advertised once a week for three 
consecutive weeks and on the same day of the week, in a newspaper 
having general circulation in the county where the bonds are issued, and. 
if the amount of bonds to be sold exceeds twenty thousand dollars, like 
publications shall be made in an additional newspaper having general cir
culation in the state. The advertisement shall state the total amount and 
denomination of bonds to be sold, how long they are to run, the rate of 
interest to be paid thereon, whether annually or semi-annually, the law or 
section of law authorizing the issue, the clay, hour and place in the county 
where they are to be sold. . 

"Sec. 6929. The county commissioners in anticipation of the collec
tion of such taxes and assessments may, whenever in their judgment it is 
deemed necessary, sell the bonds of said county in the aggregate amount 
necessary to pay the estimated cost and expenses of such improvement. 
Such bonds shall state for what purpose they are issued and shall bear 
interest at a rate not to exceed five per cent. per annum, payable semi
annually and in such amounts and to mature at such times as the com
missioners shall determine, subject to the provision however that said 
bonds shall mature in not more than ten years prior to the issuance of such 
bonds, the county commissioners shall provide for levying and collect
ing annually a tax upon all the taxable property of the county to provide a 
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sum sufficient to pay the interest on such bonds and to create a sinking 
fund for their retirement at maturity. The sale of such bonds shall be 
advertised once not later than two weeks prior to the date fixed for such 
sale in a newspaper published and of general circulation within such 
county, if there be any such paper published in said county, but if there 
be no such paper published in said county then in a newspaper having 
general circulation in said county. Such bonds shall be sold to the highest 
responsible bidder for not less than par and accrued interest. The county 
commissioners may reject any or all bids. The proceeds of such bonds 
shall be used exclusively for the payment of the costs and expenses of the 
improvement for which they are issued." 

It is plain from a reading of these sections that the respetive prO\·isions are in 
conflict with respect to the time and manner in which bonds therein referred to 
are to be advertised for sale, and if there were likewise a conflict in the operation 
of these respective provisions a question of some perplexity would be presented 
as to which of these sections is the later, and, therefore, effective statute. I do 
not find it necessary to determine this particular question, although as both of 
these statutes went into effect as laws ninety days from and after the time they 
were respectively filed in the office of the secretary of state, the case of 
Ohio v. Lathrop, 93 0. S. 79, seems to me authority for the conclusion that 
section 6929 General Code is the later statute. However this may be, it will 
be noted that section· 2294 General Code is a statute of general import providing 
in general terms as to the manner in which all bonds issued by the board of 
county commissioners and the other authorities therein mentioned shall be adver
tised for sale. Section 6929 General Code on the contrary, as enacted, is a part 
of chapter 6 of the Cass road law, which chapter covers the matter of road con
struction and improvement by the county commissioners, and section 6929 Gen
eral Code makes provision for the issue by county commissioners of bonds in 
anticipation of taxes and assessments to cover the cost of the road improvements 
constructed by the county commissioners under this chapter; while the provisions 
of said section with reference to the time and manner in which said bonds are 
to be advertised for sale have reference only to the particular bonds provided 
for in said section : 

It is an accepted rule of statutory construction that: 

"If there arc two acts, or two provisions of the same act, of which 
one is special and particular, and clearly includes the matter in controversy, 
whilst the other is general and would, if standing alone, include it also, 
and if reading the general provisions side by side with the particular one 
the· inclusion of that matter in the former would produce a conflict be
tween it and the special provision, it must .be taken that the latter was de
signed as an exception to the general provision." 

(Endlich on the Interpretation of Statutes, section 216, cited in Doll 
v. Barr, 58 0. S. 113, 120.) 

"It is a settled rule of construction, that special statutory provisions 
for particular cases operate as exceptions to the general provision which 
might otherwise include the particular cases. and such cases are gov
erned by special provisions." 

(Gas Company v. Tiffin, 59 0. S. 420, 441.) 

Otherwise stated, the rule of statntory construction under consideration is 
that where the general pro,·isions of a statute conflict with more· specific pro-
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· visions of another, or are incompatible with its provisions, the latter 1s to be 
read as an exception to the former. 

Cincinnati v. Holmes, 56 0. S. 104, 114; 
State ex rei. v. }.IcGregor, 44 0. S. 628, 631 ; 
State ex rei. v. Perrysburg, 14 0. S. 472; 
State v. Newton, 26 0. S. 206; 
Commissioners v. Board of Public Works, 39 0. S. 632. 

The application of the rules of statutory construction before noted clearly 
compels the conclusion that bonds issued by county commissioners under section 
6929, General Code, are to be advertised for sale for the time and in the manner 
therein provided, and that the provisions of section 2294 General Code have no 
application to such bonds. 

My conclusion in this matter accords with that of my predecessor, l\J r. 
Turner, on the same question expressed by him in opinion 1575, addressed to 
your department on May 15, 1916. Very truly yours, 

89. 

JosEPH McGHEE, 
Attorney-General. 

CONDEMNATION PROCEEDINGS-BY MUNICIPALITY-JURY FEES 
PAID AS IN CIVIL ACTIONS-NOT TAXED AS COSTS IN CASE
BY PRIVATE CORPORATION TAXED AS COSTS IN CASE. 

In an appropriat<ion case by a municipal corporation the fees of the jury are 
to be paid as in civil actions aiUt not ta:red in the costs of the case, as is done 
in such appropriations by private corporations. 

CoLUMBUs, 0Hro, March 7, 1917. 

HoN. 0. E. LYTLE, Probate Judge, Akron, Ohio. 

DEAR SIR :-Under date of March 3, 1917, you addressed the following inquiry 
to this office : 

"\Vhat is your construction of the statute as to jury fees in appro
priation cases by municipalities? 

"In the case of Detroit Southern Railroad v. Commissioners of Law
rence, et a!. (71 0. S. 454), the opinion of the court would be construed 
that jury fees are paid differently in such cases than they are in appro
priation by private corporations. Should jury fees be taxed as part of the 
costs or paid out of the county fund at the time of the trial?" 

The proceeding by a municipal corporation to appropriate property is en
tirely different from that by a private corporation. The former is under part I, 
title 12, division 3, chapter 1, of the General Code, while the latter is under 
chapter 5, title 3, part 3. 

In case of a private corporation it is what is known as a special proceeding. 
In the case of a municipal corporation it proceeds under the law governing 
municipal corporations, and section 3681 G. C. provides as to the beginning· of 
the· proceeding: 
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"* * * the solicitor shall make application to the court of common 
pleas, or to a judge in vacation, to the probate court, or to the insolvency 
court, in the county in which the land sought to be taken is located 
* * *" 

Section 3683 G. C. provides that : 

"* * * the jury shall be drawn and the trial proceed as in other 
civil actions." 

205 

So that you have here two entirely separate and distinct provisions, one by civil 
action, the other in a special proceeding. 

Section 3693 G. C. provides : 

"The costs of the inquiry and assessment shall be paid by the corpora
tion, and all other costs taxed as the court directs. * * *" 

So that you have here an ordinary civil action with a provision for payment of 
costs, in which case, of course, it does not include jury fees. Such fees are paid 
out of the county fund under the provisions of section 3008 G. C. 

This then explains the discussion in the opinion of Spear J. in the case cited 
from 71 0. S., which discussion is on pages 458 and 459, referring to the difference 
between municipal and private corporations. 

In a case of condemnation by a municipal corporation the jury is the same 
as the ordinary jury in a civil action and paid in the same way. 

90. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE BOARD OF EDUCATION OF NORTON TOWNSHIP RURAL 
SCHOOL DISTRICT. 

CoLUMBUS, OHIO, March 8, 1917. 

Industrial Commission of Ohio, Colmnbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of Norton township rural school district, Summit county, 
Ohio, in the sum of $20,000.00, issued for the purpose of purchasing a 
site and erecting an elementary school building thereon, being twenty 
bonds in the sum of one thousand dollars each." 

I have examined the transcript of proceedings of the board of education 
and other officers of Norton township rural school district in connection with the 
above bond issue, also the bond and coupon form attached thereto, and I find the 
same regular and in conformity with the provisions of the General Code. 

I am of the opinion that the bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of said school district. 

The bond and coupon form have been returned directly to the president of 
the said board of education. · Very truly yours, 

JosEPH McGHEE, . 
Attorney-General. 
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91. 

COMMITTEE-CREATED BY ]01?\T RESOLUTIOX-TO _REPORT TO 
GOVERNOR AFTER ADJOURN.:VIENT SIXE DIE-XOT A LEGISLA
TIVE COMMITTEE-GENERAL ASSE~JBLY :\JAY XOT AUTHORIZE 
PAYMENT OF EXPENSES OF SUCH C0l\1MITTEE BY JOINT RESO
LUTION FROM APPROPRIATIOX FOR EXPENSES OF LEGISLA
TIVE COMMITTEES. 

The ge11eral assembly may nut by joi11t Y!'solutio11 authorize the pa_vme11f of! 
the expenses of a bod:y, which is rwt a le,qislativc counuittee, from the appropria
tion for the expenses of legislatiz,c committees. 

A committee created under authority of a joint resolution to revise and codify 
a part of the laws of the state a11d to report to the goveruor, after the adjourn
ment sine die, with authority to do "<l'Orl~ aud incur c.rpeuses after srtch adjourll
ment, ·is not a legislative committ.?e. 

CoLUMBUS, OHIO, March 8, 1917. 

HoN. ]OHN H. CHESTER, Member House of Representatives, Columbus, Ohio. 

DEAR SIR :-I have your letter of l\Tarch 5, 1917, in which you ask me to 
examine house joint resolution No. 5, as amended by the senate and at present 
pending in the house, on the question of concurrence in said amendments; and 
to advise you (1) as to whether or not it would be lawful to pay the expenses 
of the committee provided for by the joint resolution from the fund for the ex
pense of legislative committees: and (2) as to whether or not the auditor of state 
might lawfully withhold his warrant therefor. 

The joint resolution provides for the appointment of a committee to revise, 
consolidate and recommend changes in the ditch laws of the state. After stating 
the need of such revision and codification, the measure, which, as stated, is styled 
a "joint resolution" recites: "Be it enacted by the general assembly of the state 
of Ohio." This form of words is not- appropriate to a joint resolution, and if 
it stood alone great · doubt would exist in my mind whether or not, though 
styled a joint resolution, this measure would not have to stand or fall as a bill, 
and if it should not be passed by hoth houses in the manner required by the 
constitution for the passage of bills, and receive the approval of the governor, 
or be presented to him for that purpose, it would not be effectual for any purpose; 
however, not only the title of the measure, but the introductions of the subsequent 
paragraphs or clauses thereof show it to be intended as a joint resolution and 
that the enacting language, above quoted, was an inadvertence. Therefore, I shall 
consider the measure as a joint resolution only. 

The resolution goes on to authorize the governor to appoint a committee to 
consist of members of the house and senate, to be selected bv him, whose duty 
it shall be to revise and consolidate the laws mentioned in the title, to complete 
their work not later than September 1, 1917, to serve without compensation and 
to file their report with the governor not later than January, 1918, the report to 
be transmitted by the governor to the next session of the general assembly, with 
such recommendations as he may desire to make. The resolution provides that a 
thousand copies of the report shall be printed by the supervisor of public printing 
and shall be transferred to the general assembly with the original report; that the 
committee may employ stenographers, clerks, expert advice and assistance : and 
that the necessary expeuse of its members, together with the compensation of 
employes or expert assistants, and the incidental expenses incurred by the com-
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mittee, shall be paid upon detailed statements of such expense, duly certified by 
such committee by warrant of the auditor of state, as other such expenses are 
paid, from the fund for the expense of legislative committees. 

As above pointed out, this joint resolution is not a law. It cannot, therefore, 
have such force and effect as to control the action of the executive branch of 
the government. While the general assembly, by joint resolution, may take any 
action that it is competent for the general assembly to take, in so far as it rep
resents the state, without the concurrence of executi\·e officers, it cannot affect 
the duties of the latter san by passing a law. This distinction creates a difference 
between the effect of this measure and that of the somewhat similar language 
respecting the payment of expenses from the fund for the expense of legislative 
committees, which is found, for example, in the appropriation bills which have, for 
the past several years, provided that the expenses of the "auditing committee" 
and ''controlling boards" shall be paid from this source. All such provisions are 
laws and are binding upon the auditor of state. as such. :\Ioreover, of their own 
force and effect they qualify and define the meaning of the appropriation to which 
they refer. 

On the other hand, it is perfectly competent for the general assembly, by a 
resolution, to control the expenditure of one of its own appropriations for the 
expense of legislative committees, within the natural purview of such appropria
tion, as fixed by law. That is to say, the general assembly may create a special 
investigating committee, or a special committee, to frame legislation such as the 
one contemplated by the joint resolution, authorize it to employ assistants, and 
direct that its expenses be paid out of the appropriation for the expenses of such 
committees; but in order to be subject to the influence of this principle, the com
mittee, the expenses of which are so authorized to be paici, must be a legislative 
committee. 

In short, the General Assembly, by law, may direct that expenses not naturally 
within the purview of expenses of a legislative committee, be Paid from an appro
priation for the latter purpose, though such appropriation would otherwise not 
naturally apply to such expenses; but when the general assembly acts by joint 
resolution, it cannot thereby enlarge the natural scop~ of an appropriation for the 
expenses of legislative committees. 

This brings us to the consideration of whether or not the codifying committee, 
provided for by the joint resolution, is a legislative committee. I think a negative 
answer must be given to this question for two reasons: 

The governor is directed to appoint the committee. \\'hile its appointment is 
provided for by the resolution of the assembly, it is not made in the way in which 
the appointments of legislative committees ordinarily are made. It is true that 
the purpose for which the committee is to he appointed is essentially legislative, 
and for that reason, perhaps, little weight is to be given to the point just men
tioned. In the second place, however, it is apparent that this committee will not, 
in any sense, he a committee of the present general assembly for the reason that 
it will, in all likelihood, and in point of fact, to a certainty, discharge its functions 
after the adjournment of the present general assembly sine die. While I cannot 
now, as a matter of law, advise that the general assembly will adjourn sine die 
before the first day of September, 1917, yet I cannot shut my eyes to the fact that 
such adjournment is almost morally certain. 

In the case of State ex rei. v. Gayman, 11 C. C. ( n. s.) 257, it was held that 
a legislative committee. as such, has no authority or legal existence after the 
adjournment of the general assembly sine die. The effect of this decision, which 
was affirmed without report by the supreme court, was not altered, in my opinion, 
by the amendment in 1912 of article 11, section 8, of the Constitution. This 
section, as amended, so enlarges the powers of each house of the general assembly 
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as to authorize such house "to obtain, through committees, or otherwise, informa
tion affecting legislative action under consideration or in contemplation * * *." 
It was adopted to overthrow the restrictiYe rule as to the separate power of the 
respective houses, laid down in State ex rei. ,._ Culbert, 75 0. S. 1, but it does 
not in any way affect the rule of the Gayman case. 

It follows that inasmuch as the joint resolution clearly contemplates the 
doing of work by this committee, after the adjournment of the general assembly 
sine die, it must be held either that the committee contemplated by the legislature 
is not a "legislative committee" or, if it is to be regarded as a legislative com
mittee, the object contemplated by the joint resolution cannot he achieYed because 
beyond the power of the general assembly. 

For the foregoing reasons, then, I am of the opinion that it will not be lawful 
to pay the expenses of the proposed committee from the fund for the expenses 
of the legislative committees and that the auditor of state might lawfully with
hold his warrant therefor. It would be otherwise if the measure were a bill 
instead of a joint resolution; for in that eYent, as above pointed out, the authori
zation of the payment of expenses from this fund would rest upon. the same 
foundation as the payment of expenses of the controlling board and special 
auditing committees from the same source, which is at least sanctioned by long 
usage. 

92. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD L\fPROVDfENT I~ 
HARRISON AND HOCKING COUNTIES. 

CoLUMBUS, OHio, l\'farch 9, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-Your communication of March 5, 1917, was duly received, in 

which you transmitted to me for approval the following final resolutions : 

'Harrison county-Sec. ']' Bridgeport-Cadiz road. Pet. No. 2456, 
I. C. H. No. 100. 

Hocking county-Sec. 'E' Lancaster-Logan road. P<!t. Ko. 2496, I. 
C. H. No. 360, 

the one for Harrison county being simply an original : the one for Hocking 
county being original together with a duplicate copy. 

I have carefully examined these two final resolutions and find them correct in 
form and legality, and am therefore returning same to you with my endorsement. 

Very truly yours, 
JosEPH McGHEE, 

Attomej•-General. 
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93. 

PROBATION OFFICER-CHIEF ,\~D Fll{ST ASSISTA:\T-AkE ASSIST
A:\TS OF JUVEXILE COURT-:\IAY BE APPOIXTED AS SUCH, AS IX 
U:\CLASSIFIED SERVICE. 

Whether the chief probation officer and first assista;zt probation officer of ju
~·enile courts arc in the classified or wzclassified service of the state, is a question of 
mixed law and fact to be sub11zittcd, in the first instance, to the civil service com
mission. 

Such officers are assistants of such courts and IIW}' be appointed as such, uader 
favor of subsection 8 of the civil service law, as in the unclassified service. 

Cou..:Mncs, OHio, :\larch 8, 1917. 

HoN. BEN. A. BICKLEY, Prosecuting Attorney, Hamilton, Ohio. 

Dr:AR SIR :-Under elate of February 15, 1917, you addressed the following m
quiry to this office: 

"1 am writing you at the request of the probate judge who took office 
on February 9, 1917, and who desires that I submit the following ques
tions for your consideration and opinion: 

"The probate judge has been selected to act as judge of the juvenile 
court; the former judge of this court on August 13, 1914, named a chief 
probation officer, and thereafter named a chief assistant probation officer. 
The incoming judge desires to discharge said probation officer and the chief 
assistant probation officer and name other officials for said positions. 

"He desires to know if he has such right under section 1662 of the 
General Code or whether said officials come under the civil service. as pro
vided in section 496-8 of the General Code. 

"Your early consideration of this case will be appreciated by the party 
who has requested this opinion." 

There is no section 496-8 of the General Code. Your inquiry must intend to 
refer to section 486-8, either subsection 8 or 9. 

Subsection 8 and 9 provide as follows: 

"Section 486-8. 

"8. Three secretaries, assistants or clerks, and one personal stenog
rapher for each of the elective state officers; and two secretaries, assistant 
or clerks and one personal stenographer for other elective officers and each 
of the principal appointive executive officers, boards or commissions, except 
civil service commissions, authorized by law to appoint such secretary, as
sistant or clerk and stenographer. 

"9. The deputies of elective or principal executive officers authorized 
by law to act for and in the place of their principals and holding a fiduciary 
relation to such principals." 

A probation officer would not come under the description of the latter of these 
two provisions, as he, or she, is not a deputy and holds no fiduciary relation. It 
cannot be said as a matter of law that their merit or fitness cannot be determined 
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by an examination, and, therefore, these officers would generally come under the 
provisions of the civil service law. This, however, does not hold if they be selected 
under said subsection 8, which provides some of the exceptions to the classified 
service. 

It is admitted under said section that county officers are such "other elective 
officers," as may select two secretaries, assistants or clerks and one personal sten
ographer. In this statement the state civil service commission coincides. 

A probation officer is not a secretary or a clerk, or a stenographer, but such 
officer is provided for in section 1662 G. C., the pertinent part of which is as follows: 

"The judge * * * may appoint one or more discreet persons * * 
to serve as probation officers, during the pleasure of the judge. One of 
such officers shall be known as chief probation officer and there may be 
fjrst, second and third assistants. * * The judge may appoint other pro
bation officers, with or without compensation. * ~· *" 

The duties of the probation officer are provided in section 1663 G. C. as follows: 

''\Vhen a complaint is made or filed against a minor, the probation 
officer shall inquire into and make examination and investigation into the 
facts and circumstance~> surrounding the alleged delinquency, neglect or de
pendency, the parentage and surroundings of such minor, his exact age. 
habits, school record, and every fact that will tend to throw light upon his 
life and character. He shall be present in court to represent the interests 
of the child when the case is heard, furnish to the judge such information 
and assista1;ce as he may require, and take charge of any child before and 
after the trial as the judge may direct. * * *" 

This designation of duties seems clearly to constitute the officer performing 
them an assistant of the court. True, he is not called such, the word "assistant" 
being used only with reference to the subofficers who arc designated as assistants 
to the probation officer himself. However, the things that the probation officer is 
authorized and required to do arc so directly in line with that which is within the 
jurisdiction and power and duty of the court, that such officer is, in the general and 
ordinary acceptation of the word, an assistant of the court, as he performs such 
duties as inquiring into and making examination and investigation of facts, etc., 
furnishing the judge information and assistance, taking charge of the child as the 
judge may direct, etc. • 

You, are, therefore, advised that the probation officer and his first assistant, 
who undoubtedly takes the place of the probation officer himself in his ahsence, and 
performs the same or similar duties, may be selected hy the court as assistants. as 
authorized by said subsection 8, whom he may select or appoint without taking 
their names from the eligible list furnished by the civil service commission. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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94. 

COUXTY BOARD OF EDUCATION-~lAY REDISTRICT DUlUXG YEAR 
TO TAKE EFFECT THE FIRST OF THE FOLLOWING SEPTDlBER
DlSTRICT SUPERIXTENDEXT HAS XO VESTED RIGHT IX COX
TRACT FOR 110RE THAN OXE YEAR-DOES NOT HOLD OVER 
WHEN DISTRICT lS DIVIDED. 

The county board of educatio11 has the authority tv divide the cou11ly school 
district i11to super·uision districts duri11g any :year, the same to take effect 011 the 
first day of the following September, a11d the district superi11teudent has 110 such 
"-'ested right in a co11tract for more than 011e .)'car o;,•hich will prc<:cnt SitCh rcdis
trictiug or which will compel a COiltilluatioJI of such co11tract. 

CoLt:MBUS, 0Hl0, :-.larch 9, 1917. 

Ho:N. CHARLES H. JoxEs, Prosecuti11g Attornej•, Jackso11, Ohio. 

DEAR SIR :-In your communication you ask my opinion upon the following 
facts: 

•·Has a county board of education the power, legally, after dividing a 
county school district into three supervision districts, and district superin
tendents have been duly elected therefor, to redistrict the county school 
district into a less number of supervision districts, to take effect before 
the expiration of the term for which said district superintendents were 
elected? 

''If the coui1ty board has such power, what will be the status of the dis
trict superintendents upon such redistricting?" 

The section of the General Code which provides for the county school district 
being divided into supervision districts is section 4738 and was amended in 106 
0. L: 396 as follows: 

"The county board of education shall divide the county school district, 
any year, to take effect the first day of the following September, into super
vision districts, each to contain one or more village or rural school dis
tricts. The territory of such supervision districts shall be contiguous and 
compact. J n the formation of the supervision districts consideration shall 
be given to the number of teachers employed, the amount of consolidation 
and centralization, the condition of the roads and general topography. The 
territory in the different districts shall be as nearly equal as practicable and 
the number of teachers employed in any one supervision district shall not 
be less than thirty. The county board of education shall, upon application 
of three-fourths of the presidents of the village and rural district boards 
of the county, redistrict the county into supervision districts. The county 
hoard of education may at their discretion require the county superin
tendent to personally supervise not to exceed forty teachers of the village 
or rural schools of the county. This shall supersede the necessity of the 
district supervision of these schools." 

The language of the above section, especially that part which reads "the county 
hoard of education shall divide" and that part which provides that the "number 
of teachers employed in any supervi5ien district shall not be less than thirty," I am 
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convinced is mandatory. If, at the time of the enactment of said section, there 
was any county school district that was not divided into supervision districts, the 
county board of education was compelled to divide the same as provided by said 
section, as amended, and if the county school district had theretofore been divided 
into s'upervision districts, but under the section as originally enacted, which pro
vided that the number of teachers employed in any one district should be not less 
than twenty, then I am convinced, under the amendment aforesaid, that it is the 
duty of the county board to didde the same into supenision districts having not 
less than thirty teachers in each district and it is also provided that the redistricting 
shall take effect on the first day of September following the designation of such 
supervision districts. The redistricting may be performed by the county board of 
education any year and upon application of three-fourths of the presidents of the 
village and rural district boards of the county the county board of education must 
redistrict the county into supervision districts; but I am convinced that the super
vision districts formed by the county board of education, upon its own motion or 
upon the application of three-fourths of the presidents of the village and rural 
boards of the county, would become effective from and after the first day of the 
following September. 

Answering your first question, then, I am of the opinion that the county board 
of education has the power to divide the county school district into supervision 
districts after it has once been divided and under the conditions above mentioned 
it is their duty to do so. 

Coming now to your second question as to what will be the status of the dis
trict superintendent upon such redistricting, General Code section 4739 provides 
that each supervision district shall be under the direction of a district superin
tendent, but it should be noticed here that under the provisions of section 4738 
G. C. the county superintendent may be compelled by the county board of educa
tion to personally supervise not to exceed forty teachers and this shall supercede 
the necessity of district supervision of those schools. That is to say, if territory 
was so located that proper supervision districts could not be formed or if, after 
dividing the county into districts which in the ju<lgment of the county board of 
education are proper districts, there was still some territory which was left not 
connected with any supervision district, it is within the power of the county board 
to direct the county superintendent to so supervise such territory. but where super
vision districts have been formed, each district, as above mentioned, shall be super
vised by a district superintendent. The term of the district superintendent, under 
the provisions of section 4741 G. C., shall be not longer than one year at the time 
such district superintendent is first elected. If, however, such district superintendent 
be re-elected in the same district, he may be so re-elected for a term not to ex
ceed three years and under the provision of section 4743 G. C. the compensation of 
the district superintendent shall be fixed at the same time that the appointment 
is made. So that the term of the district superintendent being for at least one 
year, and the time designated for the division of the county school district into 
supervision districts being fixed at a particular time in the year, it is fair to pre
sume, I think, that the legislature intended such districts and such supervision to 
extend over each school year without change, and that being true the contracts 
with your superintendents who were elected for the first year in any supervision 
district would not be affected by any change of the district lines during said year. 
But, suppose the district superintendents had been re-elected in the same super
vision district and· for a term of more than one year, but not to exceed three years, 
and suppose the district lines were changed during any one year, to take effect 
the first of the following September, and during the term not yet completed of a 
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district superintendent, the question then is, how would such redistricting affect 
the position of the district superintendent? 

In the first place, the redistricting is in the nature of legislative enactment by 
the county board of education and the contracts entered into between the super
vision district boards of education and the superintendent are contracts of em
ployment which gives the district superintendents a vested right in the contract, 
which right cannot be impaired by legislation unless the principle set forth herein 
after applies, but before I go into that matter let me suggest that where, after the 
passage of legislation which would have a tendency to abolish his office, a super
intendent of schools accepts another position under the school authorities, which 
position is created by law, he thereby voluntarily relinquishes his former position 
and the emoluments thereof and cannot recover for his salary under the original 
contract, but only under the contract entered into for the new position. That is to 
say, if a new district were formed and the old superintendent accepts the district 
superintendency of the new district, he cannot recover his salary under the con
tract covering the old district but only under the contract covering the new dis
trict, and an acceptance under the new relinguishes his rights under the old. 

But, suppose now in the redistricting that the number of districts were re
duced and some one or more district superintendents were left without employ
ment, just what then would be their rights. This last above condition could only 
attach in case the district superintendent had been re-elected in the same district 
and for a term exceeding one year and not more than three. At the time that the 
district superintendent entered into such contract of more than one and not more 
than three years, he did so with the knowledge that a board of education, other 
than the boards of education with which he contracted, might in ally year, redis
trict the county into supervision districts and thus change supervision district lines. 
The question is, can such change, when actually made, affect the term for which he 
was elected by the local boards, or, in other words, can the local boards, by electing 
district superintendents, defeat that provision of law giving three-fourths of the 
presidents of the village and rural districts of the county the right to apply to have 
the county redistricted or defeat the right of the county board to redistrict the same 
in any one year. I think not. I believe the principle laid down by my predecessor, 
Hon. Timothy S. Hogan, in the Attorney-Ge11eral's Reports of 1911-1912, page 
519, will apply here. In that case a township treasurer, who by law was also made 
the treasurer of the school funds, was elected for a term certain and qualified as 
such treasurer. During his term the school board established a depository, as pro
vided by law, and the treasurer insisted that the board was without authority to 
dispense with the treasurer during his term. It was there held, however, that "when 
the township treasurer was elected, he was or should have been aware that his 
duties of treasurer of the school fund were of indefinite duration and that his 
services could be dispensed with at any time by a majority vote of the board of 
education upon a depository for the school moneys being provided for," and I be
lieve in this case that when the contracts entered into with the district superin
tendents were made, said superintendents knew, or should have known, that the dis
trict lines of such supervision districts are liable to be changed in any one year, and 
when such changes oc<;ur, if their term was thereby affected, they cannot complain. 
So that, answering your ~econd question, I advise you that the district superin
tendents would stand in the new districts as though no contract for more than one 
year had beep entered into. · · 

To rec&pitulate, then; I am of the opinion that the county board of :education 
has power to divide the county school districts into supervision districts in any 
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year, but the same must take effect on the first day of September in each year and 
that the district superintendents of such districts have no such vested right in a 
contract for more than one year that would defeat such redistricting legislation, or, 
in other words, that they cannot hold over. Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

95. 

APPROVAL-COJ'\TRACT AND BOJ'\D FOR ERECTIOX OF LIVE STOCK 
EXHIBIT BUILDING AT OHIO STATE FAIR GOUNDS. 

CoLUMBUS, OHIO, March 9, 1917. 

Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-I have carefully examined the contract entered into between 
your board and John 'vV. Heckart, an individual, of Columbus, Ohio, on the 6th day 
of March, 1917, for the construction and completion of the live stock exhibit build
ing at the Ohio state fair grounds, Columbus, Ohio, including alternate No. 5 set 
out in the specifications, and the bond to secure the same, and finding both to be in 
compliance with law have this day approved the said contract and filed the same 
together with the bond in the office of the auditor of state. 

I am herewith handing you a copy of said contract together with the letters 
received by Mr. Heckart from the Toledo Bridge & Crane Co., the 111. ]. Bergin 
Lumber Co. and The Ironclay Brick Company, which you submitted to me for my 
inspection, and have also this day forwarded a copy of the contract to Mr. Heckart. 

96. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TO\VNSHIP TRUSTEES-MAY EMPLOY ATTORNEY OTHER THAK 
PROSECUTING ATTORNEY-ORDER l\IUST BE ENTERED OX 
THEIR JOURNAL-OTHERWISE CONTRACT VOID. 

An injunction suit was brought by a party assessed upon a ditch improvement, 
atta~king the jurisdiction of township ditch supen.risor to clean out a ditch. The 
prosecuting attorne}' declined to act for said ditch supervisor. The township trus
tees authori::ed him to employ other counsel, but neglected to place this order fixing 
the compensatioll upon their record. HELD: That the trustees are not compelled 
to pay the attor11ey for his services. 

CoLUMBUS, OHIO, :\farch 10, 1917. 

HoN. GEORGE F. CRAWFORD, Prosecuting Attomey, Greeuvi/le, Ohio. 

DEAR Sm:-I have your letter of !January 17, 1917, as follows: 

"I should be pleased to have an opinion upon the following facts as to 
the right of township trustees to employ counsel for a township officer who 
has been sued in his official capacity, the prosecuting attorney declining to 
act. 
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"An injunction suit is brought by a party asse~scd upon a ditch improve
ment attacking the jurisdiction of township ditch supervisor to clean out 
a ditch. The prosecuting attorney, having only a few weeks to serve, de
clines to act for said ditch supen·isor. The township trustees authorize 
him to employ other counsel and lix the fees but neglect to place the order 
on their record. Counsel is employed and wins in three courts. Are the 
trustees compelled to pay the attorney? 

"The only authority I have been able to find is in Opinions of the At
torney-General, Vol. 4, page 216, and Vol. 3, page 814. 

"If it is absolutely necessary that the order to employ other counsel 
and fix the compensation should be placed upon the journal, can the rec
ords be amended to speak the truth, if the order was actually made, by 
placing such order on at this time? Only two of the trustees then serving 
are now acting." 

Section 2917 of the General Code provides: 

"He (the prosecuting attorney) shall be the legal adviser for all town
ship officers, and no such officer may employ other counsel or attorney ex
cept on the order of the township trustees duly entered upon their journal, 
in which the compensation to be paid for such legal services shall be fixed. 
Such compensation shall be paid from the township fund." 

215 

It will be noted from the above section that the law does not say "except on 
the order of the township trustees, which shall be duly entered, etc." If it did it 
might possibly be claimed that that part of the section relating to the recording 
of the order was merely directory. The statute, however, says that legal counsel 
may he employed only on the "order duly entered." The words "duly entered upon 
the journal" are descriptive of the order, so that the order contemplated by section 
2917 G. C. is one "duly entered upon the journal," which is very similar to those 
provisions of law making it necessary to contract on written orders. 

McQuillin on Municipal Corporations, volume 3, section 1181, page 2619, says: 

"\Vhere a contract of a municipality is not entered into in the manner 
and form prescribed by statute or charter, the corporation is often sought 
to be held liable where the other contracting party has wholly or in part 
performed his side of the contract and the municipality has accepted the 
benefits thereof without objection. The grounds for recovery relied on are 
either ratification, estoppel, or implied contract, and inasmuch as the three 
are often confused, the law applying where acceptance of benefits is urged 
as constituting the ratification, creating the estoppel, or authorizing a re
covery on an implied contract, is practically the same without regard to 
whether the court refers to it as one or the other. The question has arisen 
in many cases, but the great majority of them fall within one of the fol
lowing classes: (1) Contract not let on competitive bidding or to the 
lowest bidder as required by statute or charter; (2) contract not made by 
ordinance or resolution as required by statute or charter; (3) contracts not 
in writing as required by statute or charter. 

"The general rule is that if a contract is within the corporate power 
of a municipality but the contract is entered into without observing certain 
mandatory legal requirements specifically regulating the mode in which it 
is to be exercised, there can be no recovery thereunder. If a statute or 
charter says that certain contracts must be let to the lowest bidder, or that 
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they must be made by ordinance, or that they must be in writing,- or the 
like, there is a reason therefor based on the idea of protecting the tax pay
ers, and inhabitants, and these provisions are mandatory, and while it is 
undoubtedly true that mere irregularities in making the contract are not 
fatal to -a recovery, yet if the contract is entered into or executed in a dif
ferent manner, the mere fact that the municipality has received the bene
fits of the contract which has been performed by the other party, does not 
make the municipality liable, either on the theory of ratification, estoppel, 
or implied contract in order to do justice and pay the reasonable value of 
the property or services. 

"The prevailing rule undoubtedly is that if the powers of a municipality 
or its agents are subjected by statute or charter 'to restrictions as to the 
form and method of contracting that are limitations upon the power itself, 
the corporation cannot be held liable by either an express or an implied 
contract in defiance of such restrictions.' 

"The theory on which these cases are decided is that if any substantial 
or practical results are to be achieved by the restrictions upon the powers 
of municipal officers or boards to incur liabilities, as contained in the stat
utes or charter, no recovery on an implied contract can be allowed, not
withstanding that there is apparent injustice in some cases in adhering 
strictly to statutes or charter provisions. 'It is better that an individual 
should occasionally suffer from the mistakes of public officers or agents, 
than to adopt a rule which, through improper combination or collusion, 
might be turned to the detriment and injury of the public.'" 

Under this section the following is stated in the notes: 

"RATIFICATION. \'Vhere a contract cannot be made by the council 
without advertising for bids the council cannot ratify a contract not so 

-made. La France Fire Engine Co. v. Syracuse, 68 N. Y. S. 894, 33 1\[isc. 
Rep. 516; Santa Cruz Rock Pavement Co. v. Briderick, 113 Cal. 628. 635; 
45 Pac. 863; Smeltzer v. Miller, 125 Cal. 41, 57 Pac. 668. 

"IF STATUTE REQUIRES CONTRACT TO BE IN WRITING, 
but an oral contract is made, and therefore the express contract is invalid. 
the question arises, if services are rendered or property delivered thereunder, 
whether the municipality which has received the benefits is liable for the 
reasonable value thereof. 1\'T ost of the states hold that there is no liability." 

In Basshor v. St. Paul, 26 Minn. 110, the charter provided that purchases of 
fire department engines and apparatus should be "made upon the written order of 
the committee on fire department," and it was held that the committee on fire de
partment could make such purchases only upon a written order ami that a pur
chase made otherwise was unauthorized and did not bind the city. 

The court said : 

"Such purchase is not only simply unauthorized, as made without au
thority, but it is void because made in direct contravention of the city 
charter and ordinance, and, therefore, prohibited to be made. The plain
tiffs were bound to inquire for the authority of those who assumed to act 
for the municipal corporation in this instance, and are just as much affected 
by their want of authority as if it had in fact come to their knowledge." 

In Savage v. Springfield, 83 Mo. App. Rept. 323, section 3157 Revised 
Statute of 1889 provided that: 
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.. X o county, city, town, village, school, township, school district or 
other municipal corporation shall make any contract ~ ~' <-' unless it 
shall be in writing and dated when made, and shall be subscribed by the 
parties thereto, or their agents authorized by Ia w and duly appointed and 
authorized in writing." 

The fire committee purchased horses without written agreement and the court 
said: 

""This section (R S. 315i) deprived the city of power to make a con
tract with the fire company for the purchase of horses for the city, in 
any other manner than by a contract in writing, etc. Having no power to 
contract in this matter otherwise than in writing, it could not create an 
agent to make a contract otherwise than in writing. To hold otherwise 
would be to say that a city can make a contract by an agent in a manner 
it cannot do directly. The agreement made by the fire committee with the 
tire company to purchase the horses, was void, not being in writing, nor 
authorized by a writing. Crutchfield v. Warrensburg, 30 11o. App. 456; In
habitants of Schell City v. Rumsey Mfg. Co., 39 Mo. App. 264; Woolfolk 
v. Randolph County, 83 :Mo. 501. The contract being void, the city was 
without power to ratify it." 

ln the case of Woolfolk v. Randolph, l;;3 .:\lo. 501, the plaintiff was appointed 
by the county court of Randolph county, l\lo., by proper order of record of said 
court, its agent for· and on behalf of said county to compromise and settle the 
bonded indebtedness of Sugar Creek township in Randolph county, .:\1issouri; by 
the terms of said order, plaintiff was to have and receive a reasonable compen
sation for his services. At said time Sugar Creek township had outstanding a 
legal bonded indebtedness to the amount of ninety-five thousand dollars, which, by 
said order, plaintiff was directed to proceed to compromise and take up for de
fendants. Plaintiff, in vurouanc<:: of said employment by defendant, and by deiend
ant's direction, expended a vast amount of labor and time in getting the compro
mise bonds lithographed, registered and sold as required by defendant, all of which 
plaintiff did; and plaintiff alleged that he had expended time, labor and work in 
such service, of the reasonable value of seven thousand dollars and that the de
fendant accepted, received and appropriated plaintiff's said labor by order of record 
and then had refused to compensate him. By section 5360 R. S. it was provided 
that: 

··No county, city, town, village, school township, school district or other 
municipal corporation, shall be bound or held liable upon any contract, un
less the contract, including the consideration, shall be in writing, and elated 
when made, and subscribed by the parties thereto, or their agents, author
ized by law, or duly appointed and authorized in writing." 

The court said : 

"The manifest purpose of this requirement is that the terms of the 
contract shall, in no essential particular, be left in doubt, or to be deter
mined at some future time, but shall be fixed when the contract is entered 
into. This was one of the precautions taken to prevent extravagant de
mands, and to restrain officials from heedless and ill-considered engage
ments, * * * but we think this difference we have mentioned shows 
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the wisdom of the statute, requiring the consideration to be first ascer
tained, agreed upon and expressed in a contract for services of this de
scription." 

The court held that the county could not be held liable. 
In Peterson v. The Mayor, etc., of New York, 17 I\. Y. 449, the court said at 

page 454: · 

"No sort of ratification can make good an act without the scope of 
the corporate authority. So where the charter or a statute binding upon 
the corporation, has committed a class of acts to particular officers or agents, 
other than the general governing body, or where it has prescribed certain 
formalities as COilditions to the performance of Oil.\' description of corporate 
business, the proper functionaries must act, and the designated forms must 
be observed, and generally no act of recognition can supply a defect in 
these respects." 

Similar view of the law has been taken by the supreme court of this state 111 

the case of City of Wellston v. State, 65 0. S. 219, and cases there cited. 

That this limitation upon the municipality or its officers to contract applies to 
contracts for legal services is evident. It is stated in McQuillin, on l\Iunicipal Cor
porations, Vol. 2, section 503: 

"If the law prescribes a particular method by which the employment 
of the person is to be made, of course such requirement should, in sub
stance, be observed; as where it should be in writing, or, where it is made 
by a board the board must act as a unit when legally convened, or where 
the employment is to be approved or confirmed, failure renders the em-

. ployment void." 

And in Vol. 3, section 1173, page 2589: 

"Where the method of contracting is provided for by statute or char
ter, it must be substantially followed in the employment of legal services." 

In view of section 2917 of the General Code, above quoted, and the author
ities herein cited, I am of the opinion that the failure of the township trustees to 
enter the order referred to upon their journal, showing the employment of the at
torney and the compensation fixed, is fatal and that said attorney cannot be paid 
for the services rendered out of the township funds, and that it is without the 
power of the trustees to now ratify the contract by nunc pro tu11c entry or otherwise. 

In this opinion I have not discussed sections 5660 and 5661 of the General Code 
for the reason that you have not stated whether or not the township clerk had 
filed his certificate under this section with the trustees of the township at the time 
they attempted to contract with the attorney referred to for his services. 

Section 5660 G. C. reads in part: 

"* * * The trustees of a township * * * shall not enter into 
any contract, agreement, or obligation involving the expenditure of money, 

. or pass any resolution or order for the appropriation or expenditure of 
money, unless the auditor or clerk thereof, respectively, certifies that the 
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money required for the payment of such obligation or appropnatton is in 
the treasury to the credit of the fund from which it is to be drawn, etc." 

Section 5661 G. C. provides : 

''All contracts, agreements or obligations, or orders or resolutions en
tered into or passed contrary to the provisions of the next preceding sec
tion, shall be void. * * *" 
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In Stone Company v. Trustees, 18 Ohio Dec., N. P., 136, it was held -that sec
tion 5660 is a 

''general provision relating to townships and applies to trustees of every 
township in the state;" 

and that 

·•a contract entered into with the trustees of a township, calling for the 
expenditure of money, is absolutely void if the clerk has not filed a cer
tificate certifying that there are unappropriated funds in the treasury; and 
it is, therefore, necessary to allege in a petition, in an action on such a con
tract, that this certificate was made by the clerk before a recovery may be 
had thereon." 

At page 137 the court said: 

"lt has been held time and again under the municipal provisions of the 
statute, that contracts entered into in violation of the provisions of that 
statute, without the certificate having been filed, are void, and the person 
who performs labor or work or furnishes material under such contracts 
cannot recover." 

Buchanan Bridge Co. v. Campbell, 60 Ohio St. 406; 
Lancaster v. 1VIiller, 58 0. S. 558. · 

At page 140, in Stone Company v. Trustees, the court say: 

"The question is, when are the township trustees authorized to enter 
into the contract? Now, if this Rev. Stat. 2834b governs, they are only 
authorized to enter into a contract upon being advised that that certificate 
is at least filed with the township trustees; and no person can make a con
tract with them, * * * except at his peril, without knowing that that 
certificate is filed. If he is making a contract with the township trustees, 
he can inquire if the certificate of the clerk is made, and if the fund is at 
hand, and if it has been filed, he can enter into a contract; and if not; 
he can say, I have no authority to enter into a contract with you. He can 
make all those inquiries and ascertain whether the trustees have a right to 
make a legal, binding contract with him for whatever may be under con
sideration." 

It will be seen from the above authorities that if the certificate under section 
5662 is not filed in the case you refer to, this would be additional reason for hold
ing that the contract of employment, entered into with the attorney you refer to 
by the township trustees, is void. Very truly yours, 

JosEPH McGHEE, 
A ttorney-Ge11eral. 
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97. 

CONSERVANCY ACT-TAKES PRECEDENCE OVER ALL OTHER DRAIN
AGE LAWS--AUTHORITY OF COUNTY U::\DER DITCH LAWS SUB
ORDINATE TO CONSERVANCY DIRECTORS-COMMISSIONERS 
HAVE POWER TO CHANGE TERMINUS OF DIPROVEMENT OF 
LIVING STREAM. 

The conservancy act of Ohio takes precedence over all other drai11age laws in 
conservancy districts after their establishment and if-anj• authoritj• be left in county 
commissioners 1111der the ditch laws of the state, such authority is subordinate to 
that of the conservancy directors and cannot be exercised without their acquiescence. 

The county commissioners have authority zmder sectiou 6443 to change the 
terminus of the improvement of a living stream. 

CoLUMBUS, OHJo, :\Iarch. 10, 1917. 

HoN. THOMAS F. HuvsoN, Prosecuti11y A 1/omey, Spri11yjield, Ohio. 

DEAR SIR:-You make inquiry of this office under date of January 27, 1917, as 
to whether by the organization of a conservancy district the conservancy authori
ties acquire exclusive jurisdiction over the territory of the district, and to the ex
clusion of the county commissioners, in constructing a drainage improvement which 
they have already located; i. e., where they have made their finding in favor of it. 
And in the event of a determination of the above question in the negative, whether 
or not the commissioners have the right to change the terminus of such improve
ment (being of a living stream) so as to omit that portion thereof which is in the 
conservancy district. And you further inquire a-s to the status of the real estate 
in the conservancy di~trict and the necessary action of the county commissioners in 
reference to the same, the last question being really im·olve(l in the others and 
capable of being answered in the discussion of them. 

Your communication is as follows: 

"In 1912, a proceeding was commenced before the board of commis
sioners of Clark county, Ohio, for widening, deepening, straightening and 
removing drift, etc., from l\-fad river between the bridge at Snyderville in 
Clark county and the Green county line. 

"In the same year the commissioners found in favor of the improve
ment and ordered the county surveyor to make the necessary surveys, which 
he proceeded to do and was engaged in so doing when the conservancy law 
of Ohio was enacted, since which time no further work has been clone on 
the improvement. 

"The Miami conservancy district has been organized so as to include a 
portion of ::\Tad river and adjacent lands in Clark county, and about 1 38-100 
miles of the. route comtemplatecl in said proceedings before the commis
sioners of Clark county, and the question arises whether the conservancy 
authorities thereby acquired exclusive jurisdiction over Mad river and ad
jacent lands for the purpose of making any and all improvements incident 
to protection from floods. 

"If the answer is in the affirmative. then of course, the commissioners 
of Clark county would be precluded from proceeding any further in the 
proposed improvement of that portion of Mad river included in said con
servancy district. 
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"If in the negative, to the extent of holding that in so far as the con
servancy authorities had not proceeded to improve all of ::\lad river in 
Clark couuty, the county commissioners might still exercise the authority 
they had before the enactment of the law over such part of the river as 
was not thus included. 

"Now assuming that the commissioners still have jurisdiction over the 
remainder of the route, the question arises whether the commissioners 
now have the right to change the terminus of the proposed improvement, 
and proceed as to the rest of the original improvement. 

"It is conceded under the law that the commissioners have power to 
change either terminus of a county ditch, but such concession is not made 
in the case of the improvement of a river, where authority to make such 
change is denied, in the case of Abel \'. Commissioners. 6 X. P. 349; Gease 
v. Carlisle, 15 0. D. 435. In the case of Skillman v. State, however, 93 0. 
S. page 210, the supreme court announces an obiter to the contrary. 

"A hearing on this matter before the county commissioners scheduled 
for January 26th, was postponed thirty days pending a decision from your 
department. 

''The further question arises as to the status of the real estate, now 
in the conservancy district and to be appropriated for use of the reservoirs. 
Should these property owners be dismissed from the :\"fad ri\·er improve
ment, or will the conservancy authorities merely take their place and he suh
j ect to the assessment, etc?" 
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You are aware as to your first question that it is new ami that there are 110 

precedents upon it and that, therefore, the best you can get from any one outsick 
the courts is the expression of a mere opinion. The same thing is true of yot11· 
second question for a different reason. which will appear in the discussion of it. 

The history of drainage legislation and of drainage itself, up to the enactment 
of the conservancy law, is that it has always been treated in detail and never com
prehensively. That is to say, all such legislation provided for isolated improve
ments accommodating larger or smaller districts, but never including more than 
one ultimate watershed system, which was to be drained into a stream, or toward 
it, into a natural water course, through a single outlet. Tt was simply a system of 
emptying out higher lying lands onto or across lower, the effect of which was con
tinually to dump water off such higher lands onto those of the next lower level 
without making any provision for a sufficient ultimate outlet. 

The certain consequence of persistence in this course for two generations cul-
minated in the flood of 1913. · 

It was this that furnished the occasion for the passage of the conservancy 
law, which proceeds upon directly the opposite plan to all preceding legislation. 
Theretofore they had begun at the head and come down stream, in the necessity 
of the ca,e, the wrong way from the standpoint of general public benefit. 

The conservancy act goes to the lowlands and provides essentially the means 
of preventing this damage, and incidentally fulfills all of the other purposes to such 
lands that have been supplied heretofore by drainage legislation, which is of moment 
in the consideration of the present question. 

Among the objects for the establishment of conservancy districts are found the 
following: 

"(b) Of regulating stream channels by changing, widening and deepening the 
same: 

" (c) Of reclaiming or of filling wet and overflowed lands; 
"(e) Of regulating the flow of streams; 
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'·(f) Of diverting, or in whole or in part eliminating water courses." 
It will be seen that these four purposes include all the possible purposes of 

any previous drainage legislation. Now the main provision of the act as declared 
in this section is the establishment of conservancy districts. These districts have 
as exact lines as political divisions, but they exist for this one purpose alone. After 
providing for the appointment of conservancy directors the act makes it their first 
duty, after organization, "to prepare * * * a plan for the improvements for 
which the district was created." This indicates still further that this district is 
created in pursuance of a definite plan for preventing floods and irrigating lands 
and doing all the other things enumerated above in it, in accordance with one con
nected, homogeneous plan including all the lands in the district and all the P\lr
poses in the act. (Section 6828-12). 

This power is made efficient and far reaching by making the board a cor
poration and giving it a dominant right of eminent domain superior to the right 
of eminent domain of public service corporations. (Sec. 17.) 

Its power is extended to advanced limits and rendered almost arbitrary ant! 
autocratic by other provision!'. (Sections 15 and 19.) 

Section 15 in stating the general powers of the directors mentions this specific 
purpose and empowers them: 

''To clean out, straighten, widen, alter, deepen or change the course or 
terminus of any ditch, drain, sewer, river, water course, pond. lake, creek 
or natural stream in or out of said district: to fill up any abandoned or 
altered ditch, drain, sewer, river, water course, pond, lake, creek or natural 
stream, and to concentrate. divert or divide the Aow of water in or out oi 
said district; * * *" 

This includes all the purposes mentioned in the section g1nng to county com
missioners such authority, and. read in connection with section 2, gives them the 
power for the same purpose. 

The question then becomes, first, whether this power supersefles the power of 
the commissioners upon the same subject upon the establishment of the district, and, 
second, whether, if it does, it does so in a case where the commissioners have 
made their finding in the nature of a final judgment requiring the construction 
of the work. The finding of the commissioners in favor of the improvement does 
have the effect of creating vested rights therein and it will be out of the power 
of the county commissioners on their own motion to abandon a proceeding after 
such finding, but they might be compelled by mandamus to proceed and sell out 
the construction of the work. The conservancy act, however, without expressly 
taking away the power hitherto existing in the commissioners superimposes an
other and a dominant power, for by the language of the conservancy act itself as 
well as by necessary implication from all its terms, the conservancy directors, for 
the purposes of the act, control all property in the district absolutely in the man
ner in which it then exists, both as to its tangible condition and constructed im
provements, and as to its intangible rights. Therefore, if a man has land in such 
district to which the right has attached to construct an improvement, he can be in 
no better situation than the man with an improvement already constructed. Under 
the provisions of section 15 it would be possible for the directors to destroy this 
improvement if it had already been made. Even further than that, it would he 
possible for them to fill up the stream as improved and locate it some place else, 
so that if it be determined that there arc concurrent powers existing in the countv 
co11)missioners and in the conservancy district, as there are to a certain exte1;t 
between the county commissioners and the township trustees, yet the relation of the 
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one power to the other is seen to be different. In one case they are on terms of 
equality, depending upon which is first exercised, and in the other the one power 
is absolutely dominant and superior over the other, and if it be determined that 
the commissioners still have a right to make improvements in lands included in 
the conservancy district, the right would always be of very precarious and doubtful 
value to those for whose benefit it may be exercised. As previously stated, none 
but the courts can declare the absolute existence of such right, or the extinguish
ment of it on the part of the county commissioners. Each authority is entitled to 
its own opinion as it is absolutely a case of first impression. 

As to the second question, whether the commissioners have the power to change 
the terminus of a proposed improvement of a stream. Although it is not like the 
other, a case of first impression, it is probably invoh·ed in equal doubt. It is held 
in one of the cases cited in your inquiry that they have not. 

Abel , .. Commissioners, 6 N. P. 349. 

You are mistaken, however, as to there being a statement to the contrary b) 
the supreme court. Skillman v. State, 93 0. S. 210. The court in the latter case. 
referred only to ditch improvements. However, Abel v. Commissioners is of slight 
consequence in view of the fact that it was decided previous to an important de
cision of the supreme court upon the subject of improving streams. 

Harbine v. Commissioners, 74 0. S. 318. 

PreYious to this last decision it was the common practice to consider all drain
age improvements by the county commissioners in exactly the same light, making 
no difference whether the improvement included a stream or whether it was an 
entirely new channel where theretofore there had been no water course. It is true 
Judge Summers. in the opinion states to the contrary. 

Speaking of an earlier period, Judge Summers says (p. 324) : 

"Then streams were not converteJ into ditches and such is not now the 
practice." 

Buck creek flows through Clark and Champaign counties and on it originally 
was located the water power which built up the city of Springfield. The upper part 
of Buck creek had been made into what was known as the Buck creek ditch. It is 
probable there was not a stream in Clark county that in some part of its course 
had not been, as everybody believed at least, changed into a county ditch. There 
was no such stream in the county immediately north of Clark county of which 
the same thing is not true. That is, the county commissioners had improved them : 
had gi,·en them all of the tangible attributes of a ditch ; had constructed canals. 
upon the banks of which if you stood and looked you saw nothing different from 
any other ditch with water flowing down it, and all county commissioners and all 
the land owners at all times believed that they had the legal attributes of county 
ditches. This was especially true of all lawyers having any connection with the 
proceedings in which they were constructed. For of all the injunction cases to 
prevent their construction and of all the litigation involved in it, no case is known 
where previous to the Harbine case the jurisdiction and power of the commis
sioners in that respect had been questioned. By this it is not meant to criticise the 
decision of the court in that case. The real question was whether a mill dam 
could be removed or destroyed by a proceeding to construct a county ditch, which 
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with evident correctness it was decided could not be done. The decision, howe\·er, 
took the form of defining the term "water course" stating that it did not include 
streams and was synonymous with drain, and in holding that "the county com
missioners are without authority to convert a living stream of water into a ditch 
hy proceedings for the location and construction of a ditch." This phase of the 
decision, though it was unnecessary in the case then before the court, has pro
duced great confusion and been the occasion of much controversy to the extent 
of unsettling all preconceived ideas as to the law before that time. It could not 
have been meant literally by the court as that would have amounted to a repeal 
of the plain and direct language of the statutes. It, therefore, must mean that 
they cannot construct a county ditch. That is to say, that their power to straighten, 
widen and deepen streams conferred in G. C. 6443, does not give the improvement, 
when constructed, the legal status and condition of a county ditch over which the 
right of eminent domain has been exercised by taking land and by. which a continu
ing jurisdiction is given to the public over the improvements when made, but that 
when the stream has been improved in accordance with the plain statutory authority, 
the commissioners and other public authorities are functus officii and that you have 
then, what you had before, a stream, though in an improved condition. 

This interpretation of this decision and this alone is possible, otherwise, as 
stated above, the statute is repealed or rather abrogated by the decision, for it is 
not contended that it is unconstitutional. No objection is urged to the statute itself 
and the whole opinion contains the understanding that the statute is in force and 
effect. However, that decision and Judge Summers' opinion have been cited by in
ferior courts as destroying the statute. It was so held by the common pleas court 
of Union county in a case now pending in the court of appeals on appeal. Brod
erick, }., in his opinion in a case in which it is sought to improve Little Darby, 
after finding that the proceerlings were all regular and in accordance with the 
statute, says : 

"And the decision of the supreme court in the Harbine case still holds 
good, and to improve a living stream under the authority of said section 
would be to com·ert it into a county ditch and under the authority of said 
case the county commissioners have no jurisdiction to so make the im
provement. * * * Since the decision in the Harbine case was made 
the legislature has fully provided for such improvements as this one in 
what is commonly known as the conservancy law of Ohio, where a full and 
complete method has been given to provide adequate relief in such cases, 
and where there are no territorial limits imposed upon the improvement. 
* * * The general assembly of Ohio has now made ample provision un
der the conservancy act of Ohio, where this improvement can be properly 
made, and continued for such distance down Little Darby creek as to pro
vide a good and sufficient outlet. * * *" 

It is perfectly evident from what has been stated above that this decision in 
this respect is wrong, but it illustrates the views and the doubts upon the sub
ject that the courts ha\·e discovered and evinced by reason of the Harbine case. 

It follows, however, from. that decision that there is a sharp line of demarca
tion between ditch improvements and the improvement of streams; and that that 
which has application to one by express terms, or in the nature of the case, is not 
necessarily applicable to the other. One provision, however, that does equally 
apply to both and without which neither would have any practical effect is where 
the authority is originally given for both. Sec. 6443 says that it is to be done "in 
the manner provided in this chapter" then follows one connected plan as to the 
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proceedings which in the nature of the case must be applied to either proceeding 
as far as it is applicable. 

Anel ,.. Commi~sioners, as has been stated, was decided when the proceed
ing was considered as identical. ln that case Dow, ]. held that the commissioners 
were without authority to change the terminus of a river improvement because the 
express authority is only so to change the terminus of a "ditch." That provision, 
however, was in the Jaw before the commissioners had power to improve streams 
and when it would apply to ditches alone and the provision for improving streams 
was afterwards inserted by way of amendment after the provision as to the 
terminus. lt may, therefore, be presumed that the use of the word "ditch" in that 
instance instead of the more generic term "improvement" is purely accidental as 
being continued without change and that thereby an express exclusion was not 
intended of such power over a river improvement, but that the legislature took 
this view in exact accordance with ordinary common sense. That is, that the pro
vision as to an outlet has no application whatever to the improvement of a stream. 
There is no such thing as a stream without an outlet. A stream without an outlet 
becomes a Jake. The power to the commissioners to improve a stream before the 
last codification was to cause the channel of a river, creek or run, or ally part 
thereof, etc., to be improved by straightening, etc. There has no change been made 
by substituting the word "a" for "any." Evidently no such change was intended 
in the general codification so that the commissioners arc given the most ample 
authority to improve any part of the stream. If they can improve any part of the 
stream no reason is apparent why they are confined to the exact portion that the 

. petitioner sees fit to ask for. He would ask for what he wanted. The commis-
sioners would grant that which was best for the public; and if the provision were 
not connected with the ditch Jaw with its express authority to change the terminus 
of a ditch, no one would conceive of any limitation upon their power to improve 
any part of the channel of a stream. 

But besides this argument or indeed in further pur~uance ut 1t, ditch may very 
properly be regarded as a generic term, including river improvement along with 
.. ditch" proper wherc\·er necessary to carry out the legislative intent. It must Le 
so in section 6451 where both "ditch" and "improvement" are found within four 
lines of each other and where no other interpretation is possible than to consider 
them synonymous as they are used interchangeably. Besides, to refuse to iet ''im
provement" in under the name of "ditch" in this section would be necessarily to 
defeat the express authority to improve the channel of streams, as it must be done 
"in the manner provided in this chapter." and this is the only manner provided. 
You must, therefore, improve the stream in the same manner, so far as the form of 
the proceeding goes, as you locate and construct a ditch; and in doing this you 
make ditch include impro,·ement. Q. E. D. Further, there would be no appeal 
from a finding in favor of an improvement under 6469 unless you give the word 
this extended meaning. 

In the opinion in the Harbine case the statutes governing the subject are col
lated, not without some omissions, which may be partly supplied by the following 
references: 

68 0. L. W-67; 
80 0. L. 9-10; 
80 0. L. 109; 
94 0. L. 163; 

and possibly some others. 

8-Yol. I-A. G. 
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If this -ifiew be correct, they could still proceed with that portion of the im
provement which is outside the conservancy district. But as above stated one 
common pleas court has found to the contrary and the matter is not decided in any 
court of appellate jurisdiction and nothin-g better than a mere opinion in the nature 
of the case can be given. 

The conclusions above intimated, however, are reinforced by other decisions 
upon the subject. Judge S)lmmers himself, who rendered the opinion in the Har
bine case, in a more recent case passed by the subject in silence. That is what is 
known as the Bean creek case ( l\Iason v. Commissioners, 80 0. S. 151). In this 
case the channel of a river was sought to be improved forty miles below its source 
for a distance of ten miles and the proceeding was a county ditch proceeding and 
the county commissioners converted it into a county ditch. The question arose on 
the subject of assessments and in a most interesting· and very lengthy opinion in 
which the subject of the burdens and benefits of ditching is exhaustively and ably 
considered, Judge Summers never once refers to this defect in the power of the 
commissioners as held in the Harbine case. 

You are, therefore, advised that in my opinion the county commissioners can 
proceed no further with that part of the improvement located within the conservancy 
district without the acquiescence of the conservancy directors; that they may proceed 
with that part of the improvement which lies outside the conservancy district; but 
subject to the qualification and caution in respect to the value of such opinion as 
is stated above. Very truly yours, 

98. 

JosEPH McGHEE, 
Attorney-General. 

STATE FAILURE-TERMINATION OF PROSECUTION BY MEANS 
OTHER THAN PROSECUTIO?\ COXSTITUTES SAME-FILING OF 
AFFIDAVIT INSTITUTES PROSECUTION FOR FELONY-COMMIS
SIONERS MAY MAKE ALLOWANCE TO OFFICERS L\' PLACE OF 
FEES UNDER SECTION 3019. 

The prosecution for felon}' is instituted as soon as the affidavit charging 
the crime has been Presented to and filed by the magistrate. and if at all}' timd 
thereafter the prosecution is terminated by any means other than conviction, the 
state has "failed" u•itlzin the meaning of section 3019 G. C. and county com1111is
sioners may make an allowance to officers in· place of fees under stu:h section. 

CoLUMBUS, OHIO, :\farch 10, 1917. 

HoN. C. M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 
DEAR Srn :-I have your letter of January II, 1917, as follows: 

"Please refer to section 3019, General Code, which provides in part: 
"'In felonies wherein the state fails, * * the county commissioners, 

at any regular session, may make an allowance to any such officers in place 
of fees.' 

"I do not find any authority which settles definitely what is known 
as a 'state failure.' Suppose a warrant is issued by a magistrate and the 
constable arrests a man for burglary, for instance. No indictment is 
found and defendant is discharged. Is this considererl a 'state failure,' 
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and can the county commissioners make an allowance in lieu of fees in 
this case? I would like to have your opinion stating definitely just when 
the county commissioners may make such an allowance in place of fees. 
Some have held that there must be an indictment found before anything 
whatever can be allowed under this section, but I do not find any authority 
on which to base that position whatever." 

Section 3019 G. C. reads : 

"In felonies wherein the state fails, and in misdemeanors wherein 
the defendant proves insolvent, the county commissioners, at any regular 
session, may make an allowance to any such officers in place of fees, but 
in any year the aggregate allowances to such officer shall not exceed the 
fees legally taxed to him in such causes, nor in any year shall the aggre
gate amount allowed an officer exceed one hundred dollars." 
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The words "in felonies wherein the state fails," I think, mean when a prose
cution for a felony has been begun and the state has either abandoned the 
same or has been defeated in its contention. Tn other words, I think the statute 
refers to all cases wherein the state has started a prosecution for a felony and 
has not concluded the same successfully. This being so, it is important to ascer
tain just when a prosecution for felony is commenced. 

In Cyc., page 290, it is stated: 

":\lODES OF Tl'\STITUTING PROSECUTION -a. IN GEX
ERAL. Broadly speaking there are four modes by which an offender may 
be brought to justice. The accuser may give information to the public 
prosecuting officer, which will result in an indictment being prepared and 
sent to the grand jury, or he may file a written complaint on oath before 
the examining magistrate, obtain a warrant of arrest, followed hy a pre
liminary examination, and the binding over of the accused; or the grand 
jury may act upon its own knowledge that a crime has been committed, 
or upon information from others, and make a presentment against the 
offender; or the prosecuting attorney may file an information. By statute 
minor offenses may be prosecuted summarily on complaint before a magis
trate." 

X ow it seems clear to me that when an affidavit has been presented to the 
magistrate charging a person with a felony and the same is filed by the magis
trate, the wheels of the prosecution have begun to turn and from that moment 
on, through all of its various phases, the prosecution of the defendant for felony 
continues. This was the view taken by the court in State ''· Williams, 34 La. 
Annual, p. 1198, in which it was held: 

"As soon as the affidavit or charge against an accused and other 
proceedings had in the case before the committing magistrate are for
warded to the proper criminal court, prosecution must be construed as 
having been instituted in the latter court." 

In this case the court said : 

"Counsel argues that the meaning attached to the word 'prosecution' 
in the constitution, is indicated by Art. 5, which provides that 'prosecu-
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tions shall be by indictment or information,' etc., and hence he concludes 
that before indictment or information, there can be no prosecution insti
tuted for the purpose of being apportioned.' 

"vVe think that this is too narrow a definition of the word 'prosecu
tion,' which is defined to be 'the means adopted to bring a supposed of
fender to justice and punishment by due course of law.' Bouvier, p. 396. 

"l.Jnder our system of criminal law, a prosecution has several phases 
or steps of proceeding; the first being usually an affidavit or charge; next 
a warrant of arrest, and so on through the hands of the committing 
magistrate, whose committal transfers the prosecution to the proper crimi
nal co11rt, where it undergoes the other phases of presentment. arraign
ment, trial and conviction or acquittal. 

''* * * * * * * 
"If the proceedings had before the comnuttmg magistrate arc not a 

'prosecution' in the legal sense, where would he the authority for detain
ing the accused in legal custody, or what would be the legal \·alue of the 
bond furnished by the accused for his appearance before the criminal 
court? It is elementary, in our jmisprudence, that such proceedings are 
the basis and primary inception of the prosecution, and that the order 
of the committing magistrate, accepting the bond of the accused. is a 
judicial act which is the basis of the judgment of the criminal court in 
case of a forfeiture of the bond." 

Taking this Yiew of the law, I am of the opnnon that prosecution for felony 
has been instituted as soon as the affidavit charging the crime has been presented 
to and filed by the magistrate, and if any time thereafter the prosecution is ter
minated by any means other than conviction, the state has ''failed" within the 
meaning of section 3019 G. C. and county commissioners may make an allowance 
to officers in place of fees under such section. 

99. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

TREASURER-NO PROVISION OF LAW FOR SELECTION OF SCHOOL 
TREASURER-WHEN DEPOSITORY PROVIDED, CLERK OF BOARD 
OF EDUCATION BECOMES ACTING TREASURER-LANGUAGE OF 
SECTION 4782 G. C. DIRECTORY. 

When a depository,• has been provided for the school moue)'S, the clerk of said 
board becomes acting treasurer, and while the lauguage of section 4782 G. C. iS' 
directory, yet there is no provision of law for the selectio11 of a school treasurer 
by a board of ed11carion. 

CoLUMBUS, OHio, J\-larch 12, 1917. 

HaN. A. V. BAUMAN, Prosecuting Attorney, F1·emont. Ohio. 

DEAR SIR :-In your letter of February 7. 1917. you request my opinion upon 
the following statement of facts: 

"When a depository has been provided for the school moneys, is it 
mandatory that the board of education dispense with the school treasurer? 
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"On the one hand it is contended that the word 'shall' must be con
strued as 'must.' It is claimed on the other hand that the legislature in 
enacting this section had no such intent, because of the clause 'By resolu
tion adopted by a Yote of a majority of its members.' It is claimed that 
had the legislature intended to make such action mandatory, it would 
not have included this clause and that there is no way to compel a majority 
of the members or any particular member of the board of education to 
vote for or against any proposition. 

"It is further contended that the clause 'in such case' therein contained, 
tends to show that the legislature did not intend to make this action man
datory." 
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The section of the General Code pertinent to the above inquiry is section 
4782, and reads as follows: 

"\\'hen a depository has been provided for the school moneys of a 
district, as authorized by law, the board of education of the district, by 
resolution adopted by a \·ote of a majority of its members, shall dispense 
with a treasurer of the school moneys belonging to such school district. 
In such case the clerk of the board of education of a district shall per
form all the services, discharge all the dutie<; and be subject to all the 
obligations required hy law of the treasurer of such school district." 

It would seem. from the bare reading of the sections above quoted that it 
was the clear intention of the legislature to give such effect to the amended section 
as would make it mandatory, but if that was its intention there was unfortunately 
used by it such language which cannot be construed as ha\·ing that effect. A 
statute is only mandatory when its terms may be enforced by mandamus and it is 
perfectly clear that mandamus will not lie to enforce that provision of the above 
quoted section, viz., "by resolution adopted by a majority of its members," for 
which members would a court of equity order to a<'L The acts of the individual 
members cannot be controlled, but only the act of the board where the act to be 
performed is one for the board and not the indivicluals thereof. A hoard may act 
when a quorum only is present, but the above act. under the language quoted. can 
only be performed by a majority of the members of the board. 

~fy predecessor, l-Ion. Edward C. Turner, in Opinion Xo. 656, Attorney
General's Reports for the year 1915, page 1355, uses the following language: 

"It occurs to me that a statute like 4782 may logically have any one 
of four different effects, viz. : 

" ( 1) It may be self-executing. 
"(2) It may be mandatory. 
"(3) It may be directory. 
"(4) It may be permissive. 
"Section 4782 was once permissive and has been amended as to make 

it clear that it is no longer so. * * * I think that it cannot be re
garded as mandatory. Its effect, therefore, is either self-executing or 
directory. * ·~ *; for if the statute is self-executing, then there must 
be a time certain at which, under given circumstances, it will go into 
execution. If the statute is to be regarded as self-executing, then the 
statute will go into execution, in a gi\·en case 'when a depository has 
heen provided for the school moneys of the district.' Dut if this be true, 
then the provision of the statute to the effect 'that the board of education 
of the district, by resolution adopted by a vote of a majority of its mem-
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bers, shall dispense with the treasurer,' etc., is of no effect whatever. It 
cannot be deemed the intention of the legislature to strike this language 
out of the statute, because the only amendment which the legislature 
made was inserted in this very phrase. It is manifest, therefore, that the 
legislature intended that the board of education should act, and did not 
intend the treasurer should be dispensed with and the clerk should com
mence to perform the sen·ices formerly devolving upon the treasurer, 
when and as soon as a depository has been provided. In other words, 
the statute is not self-executing, but must be carried into execution by the 
board of education, acting by resolution adopted by a vote of a majority 
of its members. 

"These considerations all tend to dictate tlie choice of that interpre
tation of section 4782 which regards it as directory. It is true that section 
4782 does not fall within any of the well recognized classes of directory 
prov1s10ns. In this case, however, the conclusion that the statute is di
rectory is enforced by the necessary consequences of attempting to hold it 
mandatory or self-executing. It being the intention of the legislature 
that the thing contemplated by section 4782 shall be <.lone, but the legis
lature not having made it possible to compel that thing to be done, it 
necessarily follows that it could only be regarded as directory; and while 
it is the duty of the board of education, when it provides for a depository 
for the moneys of the district, to dispense with the office of treasurer, 
such duty is one that cl\n be enforced by political action only and not 
by the courts." 

l cannot see, however, how the language referred to in section 4782 is con
trolling at this time. Secti011 4782, as above noted, was enated February 6, 1914, 
and the day previous. that is, February 5. 1914. setion 4747 was amended to read 
as follows: 

"The board of education of each city, village and rural school dis
trict shall organize on the first :\Ionday in January after the election of 
members of such board. One member of a board shall be elected presi
dent, one as vice-president and a person who may or may not be a mem
ber of the board shall be elected clerk. The president and vice-president 
shall serve for a term of one year and the clerk for a term not to excee<.l 
two years * * *" 

::\o provision is made for the election of a treasurer and section 4763, which 
provided that in each city, \'illage and township school district the treasurer of 
the city, village and township funds should be the treasurer of the school funds, 
had been amended in 104 0. L., 159, to reacl as follows: 

"In each city school district, the treasurer of the city funds shall be 
the treasurer of the school funds. In all village and rural school districts 
which do not provide legal depositories as provided in sections 7604 to 7608, 
inclusive, the county treasurer shall be the treasurer of the school funds of 
such district." 

So that we then have the scheme provided that where a depository is estab
lished, the clerk of the school district shall act as the treasurer of the school 
funds and where the depository is not established, the county treasurer shall act 
as treasurer of the school funds and no provision of law exists for the election 
or selection of a school treasurer. I can see how, prior to the organization of 
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the board m January of 1916 there might have been such treasurer holding over, 
but following that date there was no such treasurer holding over, a new one 
having been elected in 1915 or a new t~rm of an old one beginning in 1916, and 
no provision of law for such new treasurer or for such treasurer during a new 
term to have possession of the school property, and he would, therefore be, in the 
language of Judge Force, in Knorr v. Board of Education, 8 0. Dec. Rep. 672, 
"holding the school funds unlawfully,'' which property, under the provisions of 
section 4773, he is bound to deliver to his successor in office; that is, either the 
clerk, who is the acting treasurer, or the county treasurer, acting as such .. 

I reason, then, from the above, that (I) the language of said setion 4782 is 
directory only, and (2) there is no occasion for the hoard to pass any such reso
lution, because under the law there is no trea~urer who can lawfully ha\'C posses
sion of the school funds outside of the clerk of the school board or the county 
treasurer, acting as such school treasurer. 

100. 

Y cry truly yours, 
JosEPH McGHEE, 

AttorneJ•-General. 

MAI:\TTE.t\AJ\'CE AND REPAIR FUJ\'D-CA::\ ONLY BE USED FOR UP
KEEP AXD REPAIR OF INTER-COUNTY AND l.IAI0.' MARKET 
ROADS-KOT FOR RECOKSTRUCTIOX OF SAl\IE-FUND DERIVED 
FROM REGISTRATION OF AUTOMOBILES. 

Tlze funds derived from tlze registration of, automobiles C1'Cating what is known 
as the "maintenance aud repair" fuud cau be used only for tlze up-keep of theJ 
intercounty and 111ai11 market roads of the state and uot for the reconstructi01n 
a11d rebuilding of the same. 

CoLu:vmus, 0Hw, :\Tarch 12, 1917. 

HaN. ]AMES P. Wooo, }R., Prosecuting Attorney. Athens, Ohio. 

DEAR SIR :-I have your communication of February 21, 1917, and also the 
communication of the county commissioners of Athens county to you as prose
cuting attorney. In these communications you ask my opinion in reference to 
certain matters which are set out therein. Your communication reads as follows: 

"I shall be glad if you will furnish me an opmton as to whether our 
county commissioners may itsc brick in the repair of the Athens-Hocking
port road, J. C. H. No. 156, said road to be paid for in part out of the 
maintenance and repair fund of the state. 

"An adverse opinion on this same subjet was rendered by the attorney
general of Ohio which appears in 'Opinions of the Attorney-General,' 
volume I, page 990, 1915. 

''I enclose copy of communication addressed to me by the county com
missioners together with my opinion as to this question." 

The letter addressed to you by the county commissioners is as follows: 

"\Ve have arranged with the state highway department to repair a 
portion of the Athens-Hockingport road, I. C. H. Xo. 156, a portion of 
the money with which thi~ expense i~ to be met to come from the mainte-
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nance and repair fund of the state. The part that is to be repaired is an 
old: macadam road, and under the existing ruling of the attorney-general, 
the same kind of material must be used as was used in construction of 
same. 

"We do not think macadam is the proper kind of material for this · 
road as it is a through road between Athens and Parkersburg, and mac
adam would not stand the traffic. After the road is completed, the state 
highway department is to maintain it, so we think it would be better for 
all.concerned if a more substantial material were used. vVe think the best 
interests of both the county and state would be subserved by the use of 
brick, as the cost of future maintenance to the state would in this case 
be but a small fraction of what it would be in case limestone were used; 
and the cost of the present repairs will be only slightly more." 

In the first place I know that you are familiar with the opinion of my pre
decessor in office in reference to this same matter, which opinion is found in 
volume 1, page 990, of the Opinions of the Attorney-General for 1915. I might 
say that I have studied the reasoning of said opinion very carefully and will not 
in this opinion refer to the arguments therein used, but desire to make a few 
observations of my own in reference to the matter about which you inquire. I 
desire to say also that I have noted carefully the opinion given by you to the 
county commissioners and have given the arguments therein used the full weight 
to which they are entitled. 

Before answering your question I desire further to say that I feel that you and 
your county commissioners are altogether right in deciding that the road sug
gested ought to be built of brick rather than of macadam, and that the object you 
are seeking to accomplish is altogether a worthy one. 

Now in addition to the observations made by my predecesor in office, I 
desire to add a few of my own. 

First, let us note the exact provisions of our statutes in reference to the 
question as to how the different funds credited to the highways of our state are 
to be used. Section 1221 G. C. provides as follows: 

"The state highway improvement fund produced by the levy herein
after provided for, shall be applied to tlre construction, improvement, main
tenance and repair of the intercounty and main market road systems as 
follows, etc." 

Section 6309 of the General Code provides as follows: 

"The revenues derived by registration fees * * * shall be used 
for the repair, maintenance, protection, policing and patrolling of the public 
roads and highways of this state, under the direction, supervision and con
trol of the state highway department." 

:\'ow let us remember in the further discussion of this question that it is the 
aim of your county commissioners to provide for the improvement of said high
way by using the funds accumulated from the automobile license fees, viz., the 
maintenance and repair fund. 

Further, I note that in your brief to the county commissioners you are willing 
to admit that there is no word found in section 6309 which could apply to your 
situation in Athens county other than the word "repair" so that in the further 
discussion of this matter I shall pay attention to no other term excepting this 
one term "repair." It will be noted that the word "repair" is used in section 1221 



ATTORNEY -GENERAL. 233 

of the General Code as well as in section 6309. ln section 1221 the group of 
terms used is as follows: "construction, improvement, maintenance and repair." 
In section 6309 G. C. the group used is as follows: "repair, maintenance, protection, 
policing and patrolling." X ow, just as you can judge much of the worth of a 
man by the company which he keeps, so you can judge much of the meaning of a 
word by the company in which it is found. Tq my mind the word "repair" in 
section 1221 has a different and broader meaning than the word "repair" in section 
6309. This, for the reason that all the terms used in section 1221 are much 
broader and fuller in meaning than the. terms used in section 6309, having to do 
with the general subject of road building, and if we use the terms in the ascending 
series as to meaning we would use them in the following order: repamng, main
taining, improving and constructing, the word repairing being the weakest term 
in the large plan of road building. But the words in section 6309 have merely 
to do with the general subject of road upkeeping, and if we use the terms in the 
ascending series as to meaning we should use them in the following order: 
policing, patrolling, protection, maintenance and repair, the word "repair" being 
the strongest term in the general term of road upkeeping. But we must always 
keep in mind that the word "repair" in section 1221 has to do with the general 
subject of road building, while the word "repair" as used in section 6309 has to 
do with the general subject of road upkeeping_ \Vith this distinction in mind I 
feel that the word "repair" as used in section 1221 is much broader and fuller 
than the word "repair" used in section 6309, and I am of the opinion that your 
discussion of the meaning of the word "repair" is exactly correct if it were used 
in connection with the provisions of section 1221, but that it is giving the word 
too broad a meaning when used in connection with the provisions of section 
6309 G. C. 

I am driven the more firmly to this conclusion from the following considera
tions: VI/ e all know that the use of the automobile has been a powerful impetus 
towards a demand for better roads for the state of Ohio. It has been considered 
that automobile owners are the special beneficiaries of good roads; also that the 
traffic upon the roads by automobiles is very destructive of ro::~do, especially cer
tain kinds of roads; and therefore that the owners of automobiles ought to bear 
a special tax in the matter of prodding good roads. But our state courts have 
very much curtailed this right to levy a special tax upon automobile owners, which 
tax has been levied frequently hy our legislature in the past. The court has held 
this special tax can be assessed against automobile owners only upon the theory 
that it is a special privilege tax. That is, the state is permitted to levy a special 
tax upon automobile owners because of the fact that they have certain privileges 
and work certain hardships which cannot be imputed to owners of other vehicles. 
For example, for the reason that automobiles are wry destructive to the public 
highways of the state and are also very dangerous to traffic in general upon said 
highways. Hence, on the theory that, owing to the speed at which automobiles 
travel, they are very dangerous to traffic in general and very destructive to roads, 
the legislature has seen fit to levy a special privilege tax, but at the same time 
made provision that the funds derived from the tax should be used "to police, 
patrol, protect, maintain and repair" the highways. That is, the funds derived 
from the license fees must be used as far as possible to remedy the very evils 
incident to automobile traffic, viz., the evils of "danger to traffic" and "destruction 
to highways." Not to be used to build roads, but to keep up the roads already 
built and to protect the traffic on the same. This is in harmony with the plain 
construction of the terms used in the two sections of statutes above referred to, 
in harmony with the spirit of the holding of our state courts and in harmony 
with the evident intention of the legislature. Hence, I am of the opinion that the 
funds derived from the automobile license fees cannot be used for the purposes 
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set out in your communication. ,\nd if you desire to reconstruct said road by 
the use of brick it will be necessary for you to use the distributive share of 
funds coming to your county from the intercounty highway fimd of the state. 

I affirm the opinion of my predecessor rendered to Hon. Clinton Cowen on 
June 10, 1915, to which opinion you refer in your communication. 

101. 

Very truly yours, 
}OSEPH ).kGHEE, 

Attorney-General. 

LICENSE-CITY OF CLEVELA:\D DOES XOT HAVE TO TAKE OUT 
SAME FOR SELLJ:\G BY-PHODUCTS OF CITY REDUCTIO:\ PLA~T. 

The board of agricnlture cannot compel the city of C!truela11d to take out a 
license a11d pay the fee there! or, for selling the by-products of the city reduction 
plant for fertilizing purposes. 

CoLUMBUS, 0Hfo, March 12, 1917. 

The Board of Agriculture, Bureau of Inspection, Columbus, Ohio. 
GENTLEMEN :-I have your letter under date of February 5, 1917, 111 which 

you state: 

'"The city of Cleveland maintains a municipal reduction plant. City 
garbage, after being cooked under lh·e steam to remove the grease, is 
placed upon the market as garbage tankage and sold for fertilizing pur
poses. This plant shipped goods to greenhouses at Toledo, but has never 
taken license, and objects to doing so, believing the law exempts municipal 
reduction plants. 

"Our contention is that the city of Cleveland can sell garbage tank
age to fertilizing companies who afterwards mix it in with their materials 
for sale as a fertilizer without paying the license fee. as this amount 
would practically be covered by the goods ·later placed upon the market, 
but when sold to firms which otherwise buy of a company having license, 
we feel that the city of Cleveland should also pay the $30.00. 

''A letter before us from the superintendent of the municipal reduction 
plant states that the question of liability was taken up last December 
with the attorney-general's department. \Viii you kindly advise if any 
ruling has been rendered and whether or not this department is justified 
in requiring the city of Cleveland to take out license when selling fer
tilizers? Enclosed please find copy of the law.'' 

Section 1154 G. C., as amended 106 0. L. 143, provides: 

"Before selling or offering for sale within this state a commercial 
fertilizer, a person, firm or corporation shall pay each year a license fee 
to the board of agriculture for the sale of each brand thereof thirty dol
lars. Upon application and payment of such fee, the board shall issue a 
license for the current year. All licenses shall expire on the 31st day of 
December of each year. The payment of such license fee by a person, firm 
or corporation shall exempt an agent thereof from the requirements of 
this section.'' 
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Section 1163 G. C., as amended h1 106 0. L. 143, provides: 

''\\'hoever sells, offers for sale, or keeps for the purpose of selling 
within this state, a commercial fertilizer without complying with the pro
visions of this chapter relating to commercial fertilizers, or permits an 
analysis to be attached to any package thereof, stating that it contains a 
larger percentage of any constituent thereof than it does in fact contain. 
except as provided in section 1153 of the General Code, shall be fined not 
less than fifty dollars nor more than two hundred dollars for a first offense. 
and for a subsequent offense not less than two hundred dollars, nor more 
than five hundred dollars or imprisoned not more than six months or 
both. The possession of commercial fertilizers. except hy a person who 
has the same for his private usc, without complying with the provisions 
of this chapter relating to commercial fertilizers, in any building room. 
railroad car, store, storeroom, warehouse or other place within this state 
shall be prima facie evidence of keeping of the same for the purpose of sell
ing. In all prosecutions under this act, a justice of the peace, police judge or 
mayor, shall have final jurisdiction as in cases of violation of laws relating 
to the adulteration of food and drink and dairy products. The board of 
agriculture shall rest its prosecution under this act on samples drawn, 
as provided in section 1156 of the General Code." 

These two sections cover the matter of your inquiry, and the other sections 
pertaining to the manufacture. sale and analysis of fertilizers are found in section 
1150 G. C. and the following sections. 

Your question practically resolves itself into whether or not the city of 
Cleveland, making sales in the open market of its by-products from the municipal 
reduction plant and selling for fertilizing purposes to firms which otherwise buy 
of a company having a license, would be compelled to pay the license fee pro
vided in section 1154 G. C. 

I have been unable to find any adjudication on this question, in the examina
tion I have been able to make, but it is my opinion, upon well settled principles 
of law, that the city would not be liable for the license fee. The board of 
agriculture is a state agency. acting for and in the name of the state, within the 
powers conferred upon it by the legislature. The political subdivision of the 
city of Cleveland is likewise a state agency, and while, as appears from State 
ex rei. v. Gilbert, 56 0. S. 575, the functions of the state and likewise its various 
political subdivisions, are governmental only with such proprietary rights as may 
become incident to the exercise of the primary functions, it is clear to my mind 
that if the state or any of its agencies were to be included under section 1154 G. 
C. and the other sections, express mention thereof would have been made. The 
state or any of its agencies are not bound by a statute unless uamed therein. 

Endlich on Interpretation of Statutes, Sec. 161. 

It is a well established rule that in general the acts of the legislature are 
meant to regulate and direct the acts and rights of citizens, and in most cases 
the reasoning applicable to them applies with different and frequently contrary 
force to the govern.~ent .itself. 

Looking at the pro,·isions of the fertilizer license sections with a view to 
discovering the mischief to be avoided and the remedy to be provided. it is 
apparent that the legislature only intended the sections to apply to su<:h manu
facturers and dealers who were primarily in the business sought to be regulated. 
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At least no legislative intent can be gleaned from a reading of the statutes that 
would include either the state or any of its political subdivisions. 

The penal section provides a fine or imprisonment for 

"Whoever sells, offers for sale, or keeps for the purpose of selling within 
this state, a commercial fertilizer without complying with the proYisions 
of this chapter relating to commercial fertilizers, etc." 

All of this fertilizer act was for the purpose of preventing fraud and deceit 
and protecting the public therefrom. It was aimed to punish those persons who 
might by misrepresentation and in a fraudulent manner deceiYe the citizens of 
the state. It certainly would be a violent inference if the state thought that either 
itself or its agencies would have to be regulated against such fraudulent prac
tices as called these fertilizer acts into being. 

From all the foregoing, it is my opinion that your department is without 
authority to compel the city of Cleveland to pay the thirty dollar license fee for 
the sale of fertilizer under the- circumstances mentioned in your request. 

102. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SHERIFF-SERVING SEPARATE AND DISTINCT WRITS ON DEFEND
ANT MAY CHARGE MILEAGE 0:.1" EACH. 

When separate alld distinct writs are served on the defendant in the same 
proceeding and at the same time, the sheriff may legally tax mileage on each oft 
said writs. 

CoLUMBUS, OHIO, March 13, 1917. 

The Bureau of Inspection and Supen.:ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of February 2, 1917, as follows: 

"Kindly let us have your written opinion upon the following proposi
tion at your earliest convenience: 

"In an injunction proceeding wherein three separate and district writs 
are served on the defendant in the same case and at the same time, may 
the sheriff legally tax mileage on each of said writs?"' 

Section 2845 of the General Code reads: 

"* * * in addition for the fee for service and return the sheriff 
shall be authorized to charge on each summons, writ, order or notice, 
except as otherwise specifically provided by law, a fee of eight cents per 
mile going and returning, proYided that where more than one person is 
named in such writ; mileage shall be charged for the shortest distance 
necessary to be -tra~eled; * * *'' 

· On February 2, 1905, former Attorney-General Ellis rendered an opinion as 
follows: ~ 
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"Your communication dated February 30, 1905, in which you request 
a construction of section 1230b R. S., relative to the right of the sheriff 
of Champaign county to charge mileage on each of two writs served on 
William \Vooley in the Ohio state reformatory at ::\Iansfield, when both 
writs were served at the same time, is received. In reply I beg leave to 
say that while the supreme court has held in the case of Richardson v. 
The State, 66 0. S., p. 111, that the 'mileage' allowed a public officer 
is intended to compensate him for the expense of his travel on official 
business and that where mileage is provided the officer is not entitled to 
any other compensation for personal expenses, yet there has been no de
cision of the court touching the question you submit. Section 1230b con
tains this provision : 

"'For the service of every writ or summons and return thereof * * * 
when only one defendant is named therein twenty-five cents; * * * 
and mileage as in other cases.' 

"If mileage is claimed by the. officer on both these writs it must be 
based upon this language contained in this provision, viz.: 'every writ or 
summons.' "While it is true the officer makes but one trip for the service 
of both writs, yet if mileage is to be allowed on only one writ, we are 
met with the pertinent query upon which writ is it to be allowed? 

"Take for instance where two subpoenas are issued in a criminal case 
and served upon the same person and at the same time, one on behalf of 
the state, and the other on behalf of the defendant. If mileage is to be 
allowed only for the one trip actually taken by the officer, upon which 
subpoena shall the mileage be allowed? Manifestly, under the language 
of the statute just quoted the claim for mileage attaches to the one as 
strongly as the other and were it sought to compensate for only the miles 
actually traveled, it could only be accomplished by reducing the mileage 
to one-half upon each subpoena. This, I think, the law would not permit. 
I am, therefore, of the opinion that the only construction to be placed upon 
the language of section 1230b, as above quoted, is to allow the statutory 
mileage upon both writs.'' ' 
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On October 8, 1913, former Attorney-General Hogan rendered an opinion to 
your bureau, expressly affirming the above opinion and holding that: 

"Where an officer serves more than one writ in either civil or criminal 
cases on the same trip, he is entitled to receive mileage for the actual 
number of miles traveled and is to receive this mileage on each writ 
served." 

In view of the above I am of the opinion that the sheriff may legally tax 
mileage on each of the writs served on the defendant in the injunction proceed
ing referred to. 

Respectfully, 
JosEPH McGHEE, 

A ttorney-Get~eral, 
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103. 

BONUSES AND PENALTIES-IX CONTRACT FOR L\IPROVDIEXT AND 
REPAIR OF ROADS-COXDITlOXED OX \\'HETHER OR XOT CON
TRACT IS COMPLETED WITHIN Til\IE SPECIFIED THEREI:\"-COX
TRARY TO LAW AXD AGAIXST PUBLIC POLICY. 

1. To place a clause in a contract for the co1tstruction, improvc111enl a11d 
repair of roads providing for giving bonuses to the contractor or imposing pe11alties 
upon him, dependi11g ~tPOII tlze question as to ~l·hether lze co111pletes the ~l·ork set 
out in the contract in a shorter or longer time than tha( pro•i!ided for in ilze same~ 
is contrary to law and against a sound public policy. 

2. The legality or illegality of contracts, co1ttaini11g {>rovisio11s that a certain. 
sum per day for the time the w·ork extends over the time {>ro·uided in the COil

tract shall be c01isidered as stipulated damages but 110t as a penalty, is not passed 
upon. 

CoLUMBUS, OHIO, lVIarch 13, 1917. 

HoN. T. R. RoBINSON, Prosecuting Attor7te)•, Jlfansfield, Ohio. 

DEAR SIR :-I have your communication of February 13, 1917, in which you 
ask my opinion in reference to a certain communication which you received from 
your county highway superintendent, E. A. Merkel. Your communication reads as 
follows: 

"I enclose you a letter from our county surveyor, asking you to 
please give us an opinion relative to same. 

"Mr. Merkel and myself have both examined former opinions of the 
attorney-general, but cannot find where this question has ever been asked." 

And the communication received by you from your county highway superin
tendent reads as follows : 

"Relative to a conversation that I had with you some time ago con
cerning a section tbat I wish to insert in my contract for road improve
ment for this year, I am submitting to you this section in about the form 
that I wish to insert the same in the contract. If you are unable to give 
me an opinion on this matter as to the legality of the question, I wish you 
would submit this to the attorney-general as soon as convenient, that I 
may complete my specifications for the year's work, and if possible, use 
this section. 

"In addition to the use and operation of this section in connection with 
my contract, I also wish to be informed as to how the· bonus should be 
paid and as to the legality of assessing this bonus upon the assessed 
property, also the townships. Or should this be paid by the county com
missioners as their share of the improvement as a public benefit by induc
ing the full completion of the job before the date fixed? 

"An early reply to these questions will be very much appreciated and 
I believe if it can be legally operated, will be a big advantage to the public 
in hastening the improvements. The section as I have contemplated its use 
reads as follows : 

'"BONUS AND PENALTY. 

"'It is hereby agreed by the party of the first part and the party of the 
second part, that in case this contract is not fully completed on or before 
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the time fixed in the contract and bond for the completion of this contract, 
that a penalty of $50.00 per day shall be deducted from the total contract 
price. And it is further agreed that in case the contract is fully completed 
any time before the time fixed in the contract and bond for the comple
tion of the contract, that a bonus of $50.00 per day shall be paid to the 
contractor by the county for the full time the contract is complete before 
the agreed time.' 

"The question of the increased amount of the contract caused by the 
possibility of the bonus and how this should be taken care of, appears to 
be the most important, so that in submitting this question, do not overlook 
this matter." 
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The question submitted to you by the county highway superintendent is as to 
whether it would be lawful to include in contracts for the construction, improve
ment and repair of highways a clause in which it is agreed that a bonus of $50.00 
per day shall be given to the contractor for the time he may be able to reduce 
the time fixed in the contract for the completion of the same, and to provide a 
penalty of $50.00 per day, to go to the county, for each day that the completion 
of the contract. extends beyond the time set out in the contract for the completion 
of the work. 

Let me say in the first place that the object which your county highway 
superintendent has in mind is a worthy one and that is to have this clause put in 
the contract with a view to spurring the contractor on to a speedy completion of 
the work provided for in the contract, but it is my opinion that such a clause 
ought not to be placed in said contracts for the following reasons: 

I. The statutes nowhere make provision for such a clause m these 
contracts. 

2. The general tenor and spirit of the statutes seem ro he against ·the 
idea of such a clause being placed in these contracts. 

3. The placing of such a clause in these contracts would be against sound 
public policy. 

The first proposition above stated needs no argument as it is quite clear 
that the statutes make 110 provision for such a clause. 

As to the second proposition, T desire to call your attention to the provisions 
of several sections of the General Code. Section 6911 of the General Code pro
vides that the first step to be taken after the county commissioners decide to 
proceed with the matter of constructing, improving or repairing a road is to order 
the making of surveys. plats, profiles, cross-sections, estimates and specifications. 

Section 6912 G. C. provides that the sun·eyor shall transmit his estimate of the 
cost a11d c.rf>ellsc, together with a copy of his surveys, plats, profiles, estimates 
and specifications, which are to be filed with the county commissioners. Xotice is 
then given that these different items arc so filed. Based upon these different items, 
the estimate ·as well as the other items, objections may be raised to the matter of 
the improvement. 

Section 6917 G. C. provides that when the county commissioners adopt a final 
resolution to proceed with the improvement, they adopt the plans, profiles, specifi
cations and estimates therefor, either as reported by the county surveyor or as 
modified by the county commissioners. After this the further proceedings leading 
up to the construction, improvement or repair of roads are based upon the estimates 
of the county surveyor or as they are modified by the county commissioners. The 
estimate as to the cost and expense must be used by the sun·eyor in making assess
ments against the benefited property owners as provided in setion 6919 and 6922 
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of the General Code. If bonds are issued in anticipation of tax levies, as provided 
in section 6929, the amount of bonos sold is based upon the estimated cost and 
expense. 

Section 6946 of the General Code provides that: 

"X o contract for any improvement shall be awarded at a greater sum 
than the estimated cost thereof. The bids received shall be opened at the 
time stated in the notice. If no bids are made within the estimate, the 
county commissioners may amend the estimate, and again proceed to ad
vertise at the original estimate, for bids, but the county commissioners 
shall have the right to reject all bids." 

From all of the above it is readily seen that the estimated cost and expense 
of the improvement is a very vital factor in the progress of the matters leading 
up to the contract for the improvement as well as the contract itself. Now the 
question arises, how could the county highway superintendent make an estimate 
of the cost and expense of the improvement that would be in any way reliable 
and certain, if such a bonus as suggested in your communication is to be given? 
In making the estima.fc of the cost and expense of the imprO\·ement he could not 
take into consideration at all the matter of the bonus to be given to the con
tractor in case the work were completed before the time specified in the contract. 
This would be a mere matter of conjecture and yet this bonus would be a part 
of the total cost of said improvement and ought to be included in the various 
steps taken as enumerated above. 

Furthermore, let us consider the question of the penalty very briefly. Section 
6947 of the General Code provides that the contractor shall, before entering into 
a contract, give a bond in a sum equal to the contract price. The conditions of 
said bond are fully set out in said section and said conditions are for ·the faithful 
performance of the work in accordance with the plans and specifications; that 
the bond shall indemnify the county against the damages that may be suffered 
by failure to perform such contract according to the provisions thereof and in 
accordance with the specifications for such improvement, and the bond shall also 
be conditioned for the payment of all material and labor furnished for or used in 
the construction of the road. But there is no condition that the bond shall be 
liable for any such a matter as a penalty imposed upon the contractor. It must 
be remembered that all the penalties imposed upon the contractor would ultimately 
rest upon the bond in case the contractor should default in the completion of the 
road according to the contract, because he would receive just so much less from 
the county commissioners and the bond would be liable for just so much more. 

Hence, in view of all the above, I am of the opinion that the statutes do 
not contemplate such a clause as you suggest in these contracts, neither would they 
permit of the same. 

Now coming to the third proposition above laid down, viz., that such a clause 
in the contract would he contrary to sound public policy .. Such a clause would 
make every contract a sort of gambling proposition with all the best cards in the 
hands of the road contractor. It would be to his advantage to have the longest 
time limit possible placed in the contract for the completion. of the work set out 
therein. While, on the other hand, it would be to the advantage of the county 
commissioners to have the shortest time limit possible placed in the contract for 
the completion of the work. In entering into every contract there would be a 
sort of contest between the county commissioners and the contractor as to the 
time limit placed in the contract within which the work should be completed. 
Who would be most apt to win out in such a game? Usually the contractor, 
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because he is more familiar with all the elements that enter into the performanr<' 
of the work set out in the contract than are the county commissioners 

Furthermore, the amount of the bonus and the penalty provided for in the 
contract would be a matter of great uncertainty and variation. If such a clause 
were permitted to be placed in the contract. one set of county commissioners 
might fix the bonus and the penalty at one hundred dollars; another set at fifty 
dollars, and another at twenty-five dollars. Some might refuse e> en to place 
any amount within the contract as a bonus and penalty. 

Hence, it is my opinion, based upon all the above, that such a pronswn as 
you suggest cannot legally be placed in a contract for the construction, impro,·e
ment or repair of roads. X either would it be conducive to a sound public policy. 

In rendering an opinion upon the statement of facts set out by you, I am not 
unmindful of the fact that certain counties in the state, how many I do not know, 
include in their contracts a provision similar to the following: 

"The parties hereto, in recognition ot the fact that substantial dam
ages will accrue to the said parties of the first part and to the public in the 
event that the said work is not completed within the time specified, and 
that 'the exact amount of such damages is not capable of ascertainment 
otherwise, it is not stipulated and agreed by and between the parties 
hereto that the sum of ------------ dollars ($------------) per day for 
each and every day that may elapse between the time specified for the 
completion of said work and the final completion thereof, shall be stipu
lated damages suffered and incurred by the party of the first part by 
reason of the failure of the said contractors to complete the said work 
within the time specified and that the said contractors shall pay to said 
commissioners as said stipulated damages, and not as penalty, -----------
dollars, ($------------) for every clay of time that may elapse between 
the time specified and the final completion of the said contract. Such stip
ulated damages may be retained by the_commissioners from any moneys du<: 
the contractor on this contract after the final completion thereof." 

It will be noted that in this provision it is especi<dly specified that the amount 
agreed upon as liquidated damages shall not be considered as a penalty assessed 
against the contractor, but merely stipulated damages. I am not in this opinion 
passing upon the legality of such a provision, but merely upon the statement of 
facts as presented to me by you for consideration. 

Very truly yours 
JosEPH McGHEE, 

A ttomey-Ge11eral. 
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104. 

EXPEXSES-COUNTY CO:IDII~SIONERS AXD E:\GINEERS ARE EN
TITLED TO SAJ\IE, OXLY WHEX JOIXT COUXTY DITCH PROCEED
J:\GS ARE UXDER SECTIO~S 6563-1 TO 6563-48 G. C., IXCLUSIVE. 

The provisiolls of section 6563-44 G. C. are expressly limited in effect to pro
ceedings under sectio11s 6563-1 to 6565-48 G. C., both inclush·e, a11d do not apply 
to the e11tire chapter- on joint corwty ditches, begin11iug with sectio11 6536 G. C. 

CoLUMBL'S, OHIO, March 13, 191i. 

Hox. CHESTER PENDLETON, Prosecuti11g A ttor11ey, Fi11dlay, Ohio. 

DEAR StR :-Under date of February 19, 1917, you addressed the following Ill· 

quiry to this ofl1cc: 

"The county commtsswners of Hancock county have requested me to 
secure an opinion from you as to whether they are entitled to receive their 
actual expenses while engaged in joint county work. Also whether the pay
ment of their actual expenses under 6563-44 G. C. is limited to operation 
under 6563-1 G. C. et seq. or whether it applies to the whole chapter on joint 
county ditches." 

Under date of March 9, 1917, at the request of this department you submitted 
the following supplemental explanation of the original question: 

"In submitting this question I intended it to apply only to joint county 
ditch work. Section 6563-44 G. C. provides for the payment to the com
missioners of their actual expenses. Is this section limited in its effect to 
proceedings under 6563-1 G. C. et seq., that is, to joint county ditch work 
initiated under a petition filed by fifty or more interested persons, or does 
said section 6563-44 apply to the entire chapter on joint county ditches, be
ginning with section 6536 G. C.?" 

Section 6563-44 G. C. reads as follows: 

"Said surveyors named in section 8 shall meet with the joint board of 
county commissioners whenever required by said board and said surveyors 
and auditors shall be paid their necessary expenses while employed under 
this act and shall be allowed the same fees as are allowed in ditch work 
generally and said commissioners shall receive the sum of three dollars a 
day and their actual expenses while employed under this bill." 

Under date of :March 11, 1916, my predecessor, Hon. Edward C. Turner, ren
dered an opinion to Hon. D. F. Mills, prosecuting attorney, Sidney, Ohio, found in 
the Opinions of the Attorney-General for the year 1916, Vol. 1, page 450, in which 
he discussed and passed on the question which you submit for my opinion. The 
following from said opinion is in point: 

"An examination of the statutes governing the activities or proceedings 
of county commissioners, in respect to joint county ditches, in force and 
operation at the time of the enactment of said house bill Xo. 489, being 
sections 6536 to 6563 G. C., inclusive, fails to disclose any provision for 
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the payment of the expenoes of county commissioners, incurred in the dis
charge of their duties in relation to joint county ditches under said section, 
nor is there found any provision for payment of the expenses of commis
sioners in joint county ditch matters in the amendment of a number of saicl 
last mentioned sections of the General Code, enacted in 103 0. L. 836. 

"It will be readily observed that the provision for the payment of the 
expenses of county commissioners, found in section 6563-44 G. C. quoted 
by you, is expressly limited by its terms to 'actual expCIIses while employed 
1111dcr this bill.' The application of this provision i,; specifically limited by 
its terms to the expenses of commissioners employed under the act of the 
legislature in which ~aid section of the General Code was originally en
acted. The language of this pro\·ision is too plain to require interpreta
tion and cannot be gi,·en such construction as to render it applicable to 
cases clearly not within its terms. It may be difficult to assign a satisfac
tory reason for a provision for the payment of expenses of public officials 
in a given case and a failure to make such provision in another similar 
case. It is, however, a sufficient reason for such distinction. in the present 
instance, that the legislature has seen fit to make provision for the payment 
of expenses in the one case and omitted to do so in the other. 

"It is a principle well established that public officials are entitled to re
ceive only such compensation, fees and salaries as are authorized by law. 
Since, then, the legislature has chosen to make specific provision for the 
payment of expenses of county comn1issioners when employed under the 
provisions of sections 6563-1 to 6563-48, inclusive, of the General Code, but 
has not chosen to make pro,·ision for the payment of expenses when en
gaged in similar service under other statutory provisions, it follows from 
the familiar principle just referred to that in the latter case there is no 
authority for the payment of the expenses of county commissioners. 

"I am therefore of opinion, in answer to your inquiry, that the expenses 
of county commissioners in proceedings under the provisions of section 
6536, 6537, 6540 and 6556, as amended, 103 0. L. 836, or section 6559 G. C., 
are not authorized by law to be paid." 

243 

I concur in the reasoning given in said opmton and in the conclusion reached, 
and am of the opinion, in answer to your inquiry, that the provisions of section 
6563-44 G. C. are expressly limited in effect to proceedings under sections 6563-1 to 
6563-48 G. C., both inclusive, and do not apply to the entire chapter on joint county 
ditches, beginning with section 6536 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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105. 

STEKOGRAPHER-AT COROXER'S IX QUEST -COUNTY CO~D.llSSIOX
ERS XOT LIABLE FOR SUCH SERVICES-COURT STEl\'OGRAPHER 
-XOT ENTITLED TO ADDITIOXAL CO::O.IPENSATJOX FOR SERV
ICES REKDERED IX TRA?\"SCRIBING TESTI:\10:\'Y TAKE:\' BEFORE 
GRAND JURY. 

Tlze cotmty commisS'ioncrs are 1101 autlzori::ed to Pay for services rcudered b.\1 
u stenographer in taking testimowy at a coroner's i11qucst. 

Tlze prosecuting attorney is not autlzori::ed to expend a part of the IIIOllcy 
drawn by lzim 1111der section 3004 G. C., for tlze paymeut of extra compensation 
to the· official ste11ographcr for services rendered in trauscribing tcstimouy take1h 
before the graud jury. 

CoLUMBUs, OHio, :.Iarch 13, 1917. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR :-I have your letter of Febmary 15, 1917, as follows: 

"I desire to inquire whether or not county commissioners are author
ized to pay the bill for stenographic services rendered by a stenographer 
in taking testimony at a coroner's inquest and whether or not the prose
cuting attorney is authorized to expend a part of the money drawn by 
him under section 3004 of the General Code for the payment of the official 
stenographer for his services in transcribing testimony taken by him before 
a grand jury, as provided by law, and if not is there any provision of law 
by which such stenographer's services may be paid, or are they part of 
the duties of the official stenographer?" 

Also your letter which reads: 

"Touching the question of compensation to the stenographer in my letter 
referred to, I know of no other means by which the stenographer of a 
coroner can be paid than the allowance of the bill by the county commis
sioners. And in as much as the statute speaks of the taking of testimony 
by a stenographer, it would seem proper for the commissioners to allow 
such bill, even though the stenographer happened to be the official ste
nographer of the court of common pleas. The same reasoning would apply 
for the payment, under section 3004, for transcriptions of testimony taken 
before a grand jury." 

Answering your first question, sections 2856 and 2866 of the General Code read: 

"Sec. 2856. When informed that the body of a person whose death 
is supposed to have been caused by violence has been found within the 
county, the coroner shall appear forthwith at the place where the body is, 
issue subpoenas for such witnesses as he deems necessary, administer to 
them the usual oath, and proceed to inquire how the deceased carne to his 
death, whether by violence from any other person or persons, by whom, 
whether as principals or accessories before or after the fact, and all 
circumstances relating thereto. The testimony of such witnesses shall be 
reduced to writing, by them respectively subscribed

1 
e<~cept when steno-
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graphically reported by the official stenographer of the coroner, and, with 
the finding and recognizances hereinafter mentioned, if any, returned by 
the coroner to the clerk of the court of common pleas of the county. 
If he deems it necessary, he shall cause such witnesses to enter into re
cognizance, in such sum as may be proper, for their appearance at the 
succeeding term of the court of common pleas of the county to give testi
mony concerning the matter. The coroner may require any and all such 
witnesses to give security for their attendance, and if they or any of them 
neglect to comply with his requirements, he shall commit such person to 
the prison of the county, until discharged by due course of law. 

"Sec. 2866. Coroners shall be allowed the following fees: For view 
of dead body, three dollars; for drawing all necessary writings, and re
turn thereof, for every one hundred words, ten cents; for traveling, each 
mile, to the place of view, ten cents; when performing the duties of 
sheriff, the same fees as are allowed to sheriffs for similar services." 
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Since there is nothing in the statutes making it the duty of the official ste
nographer to take notes at coroner's inquests, the thing to be determined is, can 
the coroner employ a stenographer for that purpose. 

On August 19, 1911, former Attorney-General Hogan rendered an opinion, 
D-326, found in volume 1 of the Attorney-General's Report for the year 1911-
1912, page 320, in which it was held: 

"There is no statute authorizing the coroner to engage a stenographer 
and when he does it' must be at his own expense." 

In construing section 2856, above quoted, it was said in this opinion: 

"This section provides that when the testimony of a witness at an 
inquest is stenographically reported by the official stenographer of the 
coroner, the witness need not sign the same. It does not authorize the 
payment from the county of the compensation of the stenographer. There 
is no statute empowering a coroner to employ a stenographer, and if he 
does so it must be at his expense. 

"It is a well-known principle of law that no officer, or person, can 
draw compensation from public funds except by authority of statute or 
ordinance. 

"The aJiowancc to the coroner of ten cents per one hundred words 
for a necessary writings is the only proper charge to be paid from the 
county for such writings. The amount paid to the stenographer was illegal. 
The aJiowance was made upon certificate of the coroner for work for 
which he drew the full pay. The payment by such certificate was un
authorized and the finding should be made against the coroner for the 
amount so paid." 

Answering your second question, in regard to how the official stenographer 
should be paid for services in transcribing testimony taken by him before a grand 
jury, I have to caJI your attention to section 13561 G. C., which reads: 

"The official stenographer of the county, at the request of the prose
cuting attorney, shaJI take shorthand notes of the testimony and furnish a 
transcript thereof to him and to no other person, but the stenographer 
shall withdraw from the jury room before the jurors begin to express their 
views or give their votes on a matter before them. The stenographer shalJ 
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take an oath, to be administered by the court after the grand )urors are 
sworn, imposing an obligation of secrecy to not disclose any testimony 
taken or heard except to such jury or prosecutor, unless called upon in a 
court of justice to make disclosures." 

In an opinion dated April 15, 1910, Attorney-General's Reports for the year 
1910-1911, page 857, it was held that an official stenographer was not entitled 
to additional compensation for taking notes of testimony before a grand jury. ]n 
this opinion it was said : 

"Section 13561 General Code makes it the duty of the official stenog
rapher, at the request of the prosecuting attorney. to take shorthand notes 
of testimony before the grand jury, and to furnish a transcript thereof to 
the prosecuting attorney. Both of these duties devolve upon the stenog
rapher in his official capacity and are compensated, so far as he is con
cerned, by his annual salary receivable under section 1550 General Code." 

I agree with both of the opinions above quoted and in direct answer to your 
two inquiries it is my opinion that county commissioners are not authorized to 
pay for services rendered by a stenographer in taking testimony at a coroner's 
inquest, and that the prosecuting attorney is not authorized to expend a part of 
the money ·drawn by him under section 3004 G. C. for the payment of extra 
compensation to the official stenographer for services rendered in transcribing 
testimony taken by him before the grand jury. 

Very truly yours, 
· JosEPH McGHEE, 

Attorney-General. 
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106. 

VILLAGE SCHOOL DISTRICT ,\XD TO\\'XSHTP RURAL SCHOOL DIS
TRICT UXITIXG FOR HIGH SCHOOL PURPOSES UXDER SECTIOX 
7669 G. C.-~IAY ISSUE BOXDS THEREFOR OX VOTE OF ELECTORS 
OF RESPECTIVE DISTRICTS IX ~fANXER PROVIDED BY SECTIOXS 
7625, 7626 AXD 7627 G. C. 

A village school district aud a tou·uship rural school district uniting for high 
school purposes uuder sectiou 7669 of the Geueral Code may each issue bonds 
under said section on a vote of the electors of the respective school districts in 
the manner prodded bs sections 7625, 7626 and 7627 of the General Code for the 
purpose of erecting a high school building for joint high school district. Sucli 
separate issue of bonds by a '1/0te of srtclz school districts so writing for high school 
purposes will be in compliance with the pro7Jisions of said section 7669, which readJ 
as follo·w.s: 

"Each board also ma\' submit tire question of levying a tax on the 
property in their respective districts for the purpose of purchasing a site 
and erecting a building and issue bonds as is provided by lmc• as in the 
case of erecting or repairillg school houses, but such question of tax levy 
must carry in each district before it may become operative in either." 

CoLUMBUs, 0Rro, March 13, 1917. 

HoN. }ORN C. D'ALTON, Proseutiug Attorney, Toledo, Ohio. 

DEAR Sm :-1 have at hand your letter of January 2, 1917, addressed to this 
department and asking for an opinion, in which you say:-

"The board of education of the village school district of Sylvania and 
the boa rei of education of Syh·ania township rural• school district have 
united for high school purposes under section 7669 of the General Code. 
Both boards now desire to purchase a site and erect a high school thereon 
at a cost of $50,000.00, $35,000.00 to he paid by the township rural school 
district and $15,000.00 hy the village school district. 

"Section 7669 provides that the question of levyiug a ta.r for the 
purchase of a site and erecting a building shall first be favorably voted on 
by each district. The rate that Sylvania village could levy so as to come 
within the provisions of 5649-2 and 50-and the same is true of the town
ship-would necessarily extend over the period of five years, as pro
vided by section 5649-5; and for the reason that the total aggregate value 
of property for taxation in each district is so small, the aggregate levy 
that could be made within the limits of 5649-2 and 5649-5b would not be 
sufficient to raise the necessary $15,000.00 and $35,000.00 respectively in 
said five years, provided by 5649-5. 

"The question now is : 

"1. \Vould each district, by submitting a bond issue for the amount 
needed, viz.: $15,000.00 in the village school district, and $35,000.00 in the 
township school district. under the provisions of G. C. 7625, 6, 7 and 5649-2 
and Sb, comply with the provisions of section -7669 of submitting the 
question of 'levying a tax.' Or, put in another way, if the village school 
district submitted the question of an issue of honds in the sum of $15,000.00 
for a period of 20 years, and the township school district submitted the 
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question of an issue of bonds in the sum of $35,000.00 for a period of 20 
years, would the provisions of 7669 be complied \\"ith' 

"2. If question 1 is answered in the affirmatiYe, are the provisions of 
7669, 7670 and 7671 broad enough to, and do they, contemplate that the 
managing committee of four members could proceed to purchase a site 
and let a contract for the building of a high school thereon in the same 
manner, perhaps, as is authorized for the building of a high school by a 
board of education, if the respectiYc boards of education granted, or at
tempted to grant, the right to the managing committee? 

"3. If both questions 1 and 2 are answered in the affirmatiYe, in whose 
name would the title to the real estate be taken-the real estate about to 
be purchased lying within the limits of the village school district?" 

Section 7669 of the General Code, referred to by you, provides as follows: 

"The boards of education of two or more adjoining rural school 
districts, or of a rural and village school district by a majority vote of the 
full membership of each board, may unite such districts for high school 
purposes. Each board also may submit the question of levying a tax on 
the property in their respective districts, for the purpose of purchasing 
a site and erecting a building, and issue bonds, as is provided by law in 
case of erecting or repairing school houses; but such question of tax levy 
must carry in each district before it shall become operative in either. 
If such .boards have sufficient money in the treasury to purchase a site 
and erect such building, or if there is a suitable building in either district 
owned by the board of education that can be used for a high school 
building it will not be necessary to submit the proposition to vote, and 
the boards may appropriate money from their funds for this purpose." 

With respect to your first enquiry it may be observed, as I view the provisions 
of section 7669 applicagle to your enquiry, the provisions thereof authorizing 
each board of education of school districts united for high school purposes to 

"* * * submit the question of levying a tax on the property in their 
respective districts, for the purpose of purchasing a site and erecting a 
building, * * *" 

has no reference to or connection with the election authorized and provided for 
by sections 5649-5 and 5649-5a on the question of an increased tax rate in a 
school district (or other political subdivision) over the maximum external and 
internal rates prescribed by sections 5649-2 and 5649-3a respectively. 

That the provisions of section 7669 above noted have no reference to the 
provtstons of the Smith law, so-called, is evidenced from the fact that the pro
visions of section 7669 above noted were a part of the statutory law of the state 
a number of years before the enactment of the Smith one per cent. law. (See 
R. s. 4009-15; 97 0. L. 359.) 

As far as your question is concerned, I am inclined to view the provisions of 
section 7669 authorizing each board of education to submit the question of a 
tax levy on the property of each district for the purpose of purchasing a site for 
and erecting a high school building, and requiring such question to carry in both 
districts before becoming operative in either, expend their force on the further 
provisions of section 7669 authorizing the issue of bonds for such purposes. This 
language of section 7669 as to a tax levy and the issue of bonds for the purpose 
of purchasing a site for and erecting a high school building must be read to-
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gether, and so read this section clearly authorizes the board of education of each 
school district united with another for high school purposes to submit to the 
electors thereof the question of an issue of bonds for the purpose of purchasing 
a site for and erecting a high school building for the use of the joint district, and 
a tax levy therefor, it being the duty of each board to determine the amount 
of the bond issue to he submitted to the electors of its district; and the bond 
issue question would have to carry in both districts before a favorable vote in 
either would go into effect. 

In this connection it may be ob>ened that section 7669 of the General Code, 
authorizing as it does the electors of each school district on the submission of 
the board of education thereof to vote a bond issue therein in the manner pro
vided by law (Sec. 7625 G. C.) for the purpose of purchasing a site for and erect
ing a high school building for the usc of joint district, section 11 of article XII of 
the State Constitution in itself not only authorizes but directs an annual tax levy 
to pay bonds issued in pursuance of such vote as they mature and interest thereon. 
This section of the Ohio Constitution reads as follows: 

"No bonded indebtedness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in the legislation under 
which such indebtedness is incurred or renewed, provision is made for 
levying and collecting annually by taxation an amount sufficient to pay 
the interest on said bonds. and to provide a sinking fund for their final 
redemption at maturity." 

(See Link v. Karb, 89 0. S. 326.) 

The same purpost disclosed by the section of the state constitution above 
quoted is also served by the provisions of section 5649-1 of the General Code, 
which reads as follows: 

"In any taxing district, the taxing authority shall, within the limitation' 
now prescribed by law, levy a tax sufficient to provide for sinking. fund 
and interest purposes for all bonds issued by any political subdivision, 
which tax shall he placed before and in preference to all other items, 
and for the full amount thereof." 

The annual levy necessary to pay such bonds voted by the electors of each 
district and the interest thereon would, as an indebtedness incurred by a vote of 
the people, be in addition to the maximum levy provided in section 5649-2 and 
5649-3a, but subject, of course, to the limitations of the combined maximum rate 
prescribed by section 5649-Sb. 

From the provisions both constitutional and statutory abO\·e noted it is clear 
that the authority, and duty as well, of each board of education to levy annually 
taxes to meet the payment of bonds issued therein follows the issue, and in the 
light of said provisions it is difficult to see that the provisions of section 7669 
authorizing each board to submit the question of levying a tax on the property in 
its district has any independent force when bonds are voted and issued therein 
as authorized by said section and in the manner prescribed by sections 7625, 7626 
and 7627 of the General Code. 

In answer to your first question, I am of the opinion that if the village school 
district mentioned in your communication submits the question of an issue of 
bonds in the sum of $15,000.00 for a period of twenty years, or other number of 
years, and the township school district suhmits the question of an issue of bond> 
in the sum of $35,000.00 for a periorl of twenty years, or other number of year,, 
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such action on the part of said board would be in compliance with the provisions 
of section 7669 of the General Code. 

With respect to your second question it will be noted that the sole authority 
of the managing committee of the high school of the joint district provided for 
by section 7669 is that conferred by the provisions of sections 7670 and 7671 of 
the General Code, which are as follows: 

"Sec. 7670. Any high school, so established shall be under the man
agement of a high school committee, consisting of two members of each 
of the boards creating such joint district, elected by a majority vote of 
such boards. Their membership of such committee shall be for the same 
term as their terms on the boards which they respectively represent. Such 
high school shall be free to· all youth of school age within each district, 
subject to the rules and regulations adopted by the high school com
mittee, in regard to the qualifications in scholarship requisite for admis
sion, such rules and regulations to be of uniform operation throughout 
each district. 

"Sec. 7671. The funds for the maintenance and supporf of such high 
school shall be provided by appropriations from the tuition or contingent 
funds, or both, of each district, in proportion to the total valuation of 
property in the respective districts, . which must be placed in a separate 
fund in the treasury of the board .of education of the district in which 
the school house is located, and paid out by action of the high school com
mittee for the maintenance of the school." 

It is clear from the provisions of these sections that the only authority con
ferred upon the high school committee is that of managing the high school estab
lished by the boards of education, and I am, therefore, of the opinion that the 
high school committee of four members provided for by section 7670 of· the 
General Code would have no authority to purchase a site for and let a contract 
for the erection of a high school building thereon either with or without an 
attempted grant of authority to do so on the part of the respective boards of 
education, for I see nothing in the provisions of any of the sections above con
sidered authorizing the respective boards of education to delegate the authority 
imposed on them to provide for the erection of or to otherwise establish a high 
school. 

With respect to the questions just discussed I believe that the conclusions 
reached by me are in substantial accord with an opinion of my predecessor, Hon. 
Edward C. Turner, under date of June 20, 1916, and addressed to Hon. Hugh F. 
N'euhart, prosecuting attorney, Caldwell, Ohio, a copy of which opinion is herewith 
enclosed. 

As to your third question, I am of the opinion that the title to the real estate 
secured for a site for the high school building should be taken in the name of the 
boards of education of both districts for use of the joint district for high school 
purposes. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 
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107. 

COUXTY C0:\1:\IISSIOXERS-:MA Y ISSUE BOXDS FOR ROAD DlPROVE
:\lEXT UNDER SECTIO~ 6929 G. C. WHE~ PART OF COST OF D.l
PROVE:\IEXT I5 TO BE BORXE BY TOWXSHIP-WITHOUT RESO
LUTION OF TRUSTEES THEREOF AUTHORIZIXG THE SAME. 

County commissioners may, rmdrr section 6929 G. C., issue bonds covering 
the cost and expe11se of co11structiug a road improvemeut 1111der chaPter 6 of thi!. 
Cass road la<c, a part of u:hich cost and e:rpeuse is to be borne by a to .. •nship, 'utith
out a prior resolution by the trustees of such township, a1t1horizing the county com
missiouers to make a levy n!llma/ly upo11 all the taxable property of the tou:11ship, 
to pay the proportion of the cost aud expense of the impro1•emeut to be paid by 
such township. 

Cou.:Mncs. Omo, :\[arch 13, 1917. 

Ho~. JoHN L. HEISE, Prosecuting Attomry, Circlrville. Ohio. 

DEAR SIR :-I have the honor to acknowledge your letter of February 16, 1917, 
asking the opinion of this depa1'tment. in which you say: 

''The board of county commissioners of Pickaway county, Ohio, by 
unanimous vote, adopted a resolution to pro,·ide for improving fhe Duvall 
county highway in ::\fadison township, Pickaway county. Forty per cent. 
to be paid hy the county, thirty per cent. by the township and thirty per 
cent. to be assessed upon the owners of real estate lying within one mile 
on either side of said ro:td according to benefits accruing to such real 
estate, as provided for by section 6910 General Code. 

''For the purpose of providing money with which to pay the respecti,·c 
shares of Pickaway county, Madison township and of th<! lands to be 
assessed, it will be necessary to issue bonds of the county in the sum oi 
$20,000.00 as provided for hy section 6929 of the General Code. 

"The auditor tells me that when he and the former prosecuting 
attorney submitted a transcript for a former issue of bonds to ~·our de
partment, which the industrial commission had agreed to purchase, that 
one of the attorneys in attorney-general's office told th.em that it was 
necessary that the trustees of the township adopt a resolution authorizing 
the county commissioners to make a levy annually upon all the taxable 
property of the township, to pay the portion of the bonds and interest 
to be paid by the township and also to prO\·ide against any default in pay
ment by the property owners. 

"* 
"Our question therefore is, does the law require such a resolution 

from the trustees of :\fadison township, or can the commissioners issue 
these bonds and without such a resolution, le1·y on all the property of 
:\Iadison township, annually a tax sufficient to pay the township's portion 
of this bond issue and the amount due from any of the property owners 
in case they fail to pay." 

In answering your question, I do not deem it necessary to discuss or even 
note all ·of the sections of the General Code which were originally enacted as 
chapter 6 of the Cass road law, relating to road construction and improvement 
by county commissioners. 
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Section 6910 G. C. in terms provides for the initiation of road improvement 
by county commissioners on unanimous vote, without a petition therefor. The 
cost and expense of road construction or improvement projected by county com
missioners under section 6910 G. C. are to be apportioned according to some one 
of the plans provided for by section 6919 G. C. 

Plan 1, under which it is evident the cost and expense of the improvement 
in question was apportioned by the board of commissioners of your county, is as 
follows: 

"1. Not less than thirty-five per cent. nor more than fifty per cent. 
thereof, shall be paid out of the proceeds of any levy or levies for road 
purposes upon the grand duplicate of all the taxable property in the county 
or out of any funds available therefor. Not less than twenty-five per cent. 
nor more than forty per cent. thereof shall be paid out of the proceeds 
of any levy or levies for road purposes upon the grand duplicate of the 
county to Qe levied upon the taxable property of any township or town
ships in which said improvement may be in whole or part situated, and the 
balance thereof which shall not be less than twenty per cent. nor more 
than ~hirty-five per cent., shall be assessed upon and collected from the 
owners of real estate abutting upon said improvement, or within one mile 
of either side thereof according to benefits accruing to such real estate as 
may be determined upon by said commissioners." 

Section 6922 to 6925 inclusive, G. C. provide for making, apportioning 
and certifying to the duplicate, assessments according to benefits upon property 
lying within the particular district adopted. 

Sections 6926, 6927 and 6929 G. C. provide as follows: 

"Sec. 6926. The proportion of the costs and expenses of such improve
ment to be paid by the county, shall be paid out of any road improvement 
fund available therefor. For the pmpose of providing hy taxation a fund 
for the payment of the county's proportion of the costs and expenses of 
constructing, improving, maintaining, dragging and repairing roads under 
the provisions of this chapter, tlw county commissioners are hereby author
ized to levy annually a tax not exceeding two mills upon each dollar of 
the taxable property of said county. Said levy shall be in addition to all 
other levies authorized by law for road pmposes, hut subject to the limita
tion on the combined maximum rate for all taxes now in force. 

"Sec. 6927. For the purpose of providing by taxation a fund for the 
payment of the proportion of the costs and expenses of such improvement 
to be paid by the township or townships interested, in which such road 
may be in whole or part situated, the county commissioners are hereby 
authorized to levy a tax not exceeding three mills in any one year upon 
all the taxable property of such township or townships. Such levy shall 
be in addition to all other levies authorized by law for road purposes, but 
subject to the limitation on the combined maximum rate for all taxes now 
in force. 

"Sec. 6929. The county commissioners in anticipation of the collection 
of such taxes and assessments may, whenever in their judgment it is 
deemed necessary, sell the bonds of said county in the aggregate amount 
necessary to pay the estimated cost and expenses of such impro\'ement. 
Such bonds shall state for what purpose they are issued and shall bear 
interest at a rate not to exceed five per cent. per annum, payable semi-
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annually and in such amounts and to mature at such times as the com
missioners shall determine, subject to the provision however that said 
bonds shall mature in not more than ten years. Prior to the issuance 
of such bonds, the county commissioners shall provide for levying and 
collecting annually a tax upon all the taxable property of the county to 
provide a sum sufficient to pay the interest on such bonds and to create a 
sinking fund for their retirement at maturity. The sale of such bonds 
shall be advertised once not later than two weeks prior to the date fixed 
for such sale in a newspaper published and of general circulation within 
such county, if there be any such paper published in said county, but if 
there be no such paper published in said county then in a newspaper 
having general circulation in said county. Such bonds shall be sold to the 
highest responsible bidder for not less than par and accrued interest. 

"The county commissioners may reject any or all hids. The- proceeds 
of such bonds shall be used exclusi,·ely for the payment of the costs ami 
expenses of the imprO\·ement for which they are issued." 

253 

It is apparent from the foregoing statutory provision, as well as from all 
others enacted as a part of chapter 6 of the Cass road law relating to the matter 
of road construction and improvement hy county commissioner;;, that, save where 
the cos!.. and expense of constructing or improving a road is apportioned between 
the county and a township therein by agreement between the county commissioners 
and the township trustees of such township, under section 6921 G. C., and save 
in cases where such road construction or improvement is projected hy the county 
commissioners through a municipality hy an agreement with the council thereof. 
all the proceedings relating to the construction and improvement of roads under 
chapter 6 of the Cass road law are within the untrammeled power and jurisdic
tion of the board of county commissioners. 

Your specific question is. whether or not, before issuing bonds under section 
6929 G. C., covering the cost and expense of constructing or improving this road, 
to be borne by the county, township and property assessed, it is necessary that 
the township trustees by resolution authorize the county commissioners to make 
the annual levy upon all the taxable property of the township provided for by 
section 6927 G. C. It is clear that there is no provision in terms making such 
resolution, on the part of the township trustees, a condition precedent to the right 
of the county commissioners either to make an annual Je,·y upon the taxable 
property of the township, to pay sitch township's share of the imprO\·ement, or to 
the right of the county commissioners to issue bonds under section 6929 G. C. 

It is just as clear that if these sections are to be interpreted as requiring such 
resolution of authority by the township trustees before the county commissioners 
can make the levy on township property provided for by section 6927 G. C., a 
veto power will be given to the township trustees as to all road improvements. 
the cost and expense of which, either under petition therefor or by resolution of 
the county commissioners under ~ection 6910 G. C., is to be borne in part by the 
township. 

I am of the opinion that no such pow.er is granted to township trustees, either 
with respect to improvements granted by the county commissioners on petition, or 
projected by the county commissioners under section 6910 G. C. 

The provision of section 6927 G. C., authorizing the county commissioners to 
make an annual levy upon the taxable property in the township, to pay the town
ship's share of road construction or improvement, was taken from section 6956-14 
G. C., which was a part of the Braun road law and which was repealed in the 
enactment of the Cass road law. The power of the county commissioners to 
make such annual levy has not to my knowledge been in any manner challenged. 
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and answering your question categorically I am of the opm10n that the board of 
county commissioners of your county may issue bonds in the manner provided for 
by secti9n 6929 G. C., without any resolution of authority by the township trustees 
with respect to the annual levy to be made by the county commissioners on the 
property in the township, to pay the township's share of the improvement. 

With respect to that part of your letter in which you say that some attorney 
in the attorney-general's office advised the former prosecuting attorney of your 
county and the county auditor that such resolution by the trustees of the township 
was necessary, I am informed that an attorney in this department under Attorney
General Turner advised these officers that before the county commissioners of a 
county could issue bonds under section 1223 G. C., covering the part of an inter
county highway improvement to be borne by the county, township and abutting 
property owners, the trustees of the township would have to adopt a resolutiot~, 

under section 1222 G. C., providing for an annual levy upon the taxable property 
in the township, to pay the township's portion of such improvement. 

I do not deem it necessary at this time to express any opinion with respect to 
this view as to the construction of sections 1223 and 1222 G. C. applying to inter
county highway improvement. It is sufficient to note that there is an obvious dis
tinction between the provisionS> of seCtion 1222 G. C. and those of section 6927 G. C. 
ln one case the levy on the taxable property in the township for the purpose of 
the impro\'ement is to be made by the township trustees; in the other the len· 
is made by the board of county commissioners; and, as before noted, I am clearly 
of the opinion that the commissioners may issue bonds under section 6929 G. C. 
without any resolution of authority by the township trustees with respect to the 
annual levy to be made by the county commissioners on taxable property in the 
township, under section 6927 G. C. Very truly yours, 

JoSEPH .:\fcGHElc, 
A ltnrney-General. 

108. 

:\TEETING--HELD UNDER SECTION 4747-1 G. C.-EXPENSES THEREOF 
CANKOT BE PAID FRO:\! BOATW OF EDUCATIO'\' FUXD, OR AXY 
OTHER FUND. 

No expe11ses, fees or salaries can be paid from the county board of education 
fwzd, or azzy otlzer fund, by z·eason of a meeting held zmder tlze prM·isions of section . 
4747-1 G .. C. 

Cou.:MBt:S, OHIO .. :\Jarch 13, 1917. 

Bureau of luspection and Super;:ision of Public Offices, Columbus, Ohio. 

GENTLnmN :-In your letter of February 28. 1917, you submit for my opinion 
the following statement: 

"':Yfay any payments be made from the county board of education fund, 
or from any other public fund, for any expenses that might have been in
curred by reason of a meeting held under the provisions of section 4747-1 
General Code, 104 0. L., page 139 ?" 

Section 4747-1 G. C. provides: 

"Once each year all the members of the boards of education of the 
various village and rural school districts within any county school district 
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shall hold a meeting for the purpose of discussing matters relating to the 
schools of such county school district. The county superintendent shall 
arrange for the time and place of holding such meeting and shall also act 
as chairman." 
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The above section of the General Code is a part of what is commonly called 
the ''new school code" and its pro\'isions relate to duties of members of boards of 
education of the various village and rural school districts, being additional dutie,; 
to those duties theretofore devolving upon such boards. 

The compensation of members of boards of education is pro\·ided for in Gen
eral Code section 4715, as follows : 

"Each member of the board of education of rural school districts, ex
cept such districts as contain less than sixteen square miles, shall receive as 
compensation two dollars for each regular meeting actually attended hy 
such member, l.mt for not more than fi\·e meetings in any year. The com
pensation allowed members of the board shall be paid from the contingent 
fund," 

and nothing therein refers to expenses either of the board or of the individual 
members thereof while in the performance of their several duties. 

General Code section 4734, which provides that each member of the county 
board of education shall be paid his actual and necessary expenses incurred during 
his attendance upon any meeting of the board, was enacted at the same time as the 
above quoted section 4747-1 and it would seem to follow that the legislative intetlt 
might be drawn from the circumstances that, having provided for the expenses of 
one hoard, it intended the other boards to have no such expenses, else they would 
have been provided for also. 

I believe it is a well settled principle of Jaw in Ohio that where fees and com
pensation are provided for by law for public officials, such laws must be strictly 
construed and the officials are permitted no other or further remuneration except 
that which is especially provided. A few oi the numerous decisions upon this 
subject might well be noted and considered: 

In Richardson v. State, ex rei., etc., 66 0. S. 108, the plaintiff, the county com
missioners, claims that in addition to his compensation and mileage he is entitled 
to be reimbursed out of the county treasury for certain expenses such as traveling 
expenses, livery hire, etc., but the court held that the statute must be strictly !=On
strued and that he could charge only that amount which was specifically provider! 
for by statute. 

In Debolt 1". Trustees, 7 0. S. 237, the township treasurer endeavored to charge 
fees upon money received and disbursed and the court held that no officer, whose 
compensation is regulated by fees, can charge for a particular service unless the 
law specifically gives him fees for that service. 

In Strawn v. Commissioners, 47 0. S. page 404, a county surveyor charged for 
making a record of a survey and the court held that no statut~ry provision having
been shown directly authorizing payment out of the public funds of the fees of a 
county surveyor for recording a private survey, no fees could be charged. The 
fact that a duty is imposed upon a public officer will not be enough to charge the 
public with an obligation to pay for Its performance, for the legislature may deem 
the duties imposed to be fully compensated by the privileges and other emoluments 
belonging to the office, or by fees permitted to be charged and collected for services 
connected with such duty and service, and hence provides no compensation therefor. 

In Jones v. Commissioners, 57 0. S. 189, a county auditor endeavored to secure 
extra compensation for making certain statistical reports, but "the court held where 
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there is no pronston of law for the auditor to charge and collect fees for services, 
no charge shall be made therefor and the auditor's service in making the reports 
for the commissioners must be deemed, if not gratuitous, at least satisfied by the 
salary attached to his office, and he cannot be paid extra compensation out of the 
county treasury. 

In Anderson v. Commissioners, 25 0. S. 13, the prosecuting attorney appointed 
an assistant to examine into the annual report of the county commissioners. The 
court held the statute under which the appointment was made, and in pursuance uf 
uf which the service was rendered, makes no provision for compensation for such 
services. \Vhere a service for the benefit of the public is require•\ by law and no 
pro\·ision for its payment is made, it must be regarded as gratuitous and no claim 
for compensation can be enforced. 

ln Clark v. Commissioners, 58 0. S. 107, the clerk of courts endeavored to 
charge for indexing and other services. The court held it to be well settled that 
a public officer is not entitled to receive pay for services out of the public treasury 
unless there is some statute authorizing the same, and that services performed for 
the public, where no provision is made hy statute for payment, are regarded as a 
gratuity or as being compensated by fees, privileges and emoluments accruing to 
such officer in the matters pertaining to his office. 

I must, therefore, hold that for the duties to be performed under section 4747-1 
G. C. no expenses, fees or salaries can be paid from the county board of education 
fund or any other fund provided by law. 

109. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-Ge11eral. 

OFFICES TNCm!P.:\TIBLE-TO\VNSHlP TRUSTEE :\XD ~!DlBER OF 
BOARD OF EDUCATION. 

Tl1e duties of a member of a towHship board of educatioll and the towuship 
trustee are illCOIIIpatiblc a11d the two offices camwt be held col!tempvraucous/y by 
the same person. 

CoLlJMBL'S, OHio, ~larch 13, 1917. 

HoN. PHIL H. WIELAND, Prosecuting Attoruey, ,Ht. Gilead, Ohio. 

DEAR SIR :-I am in receipt of your communication February 20, 1917, as fol
lows: 

"I desire to submit the following question to your department for an 
opinion: 

"Can a member of a township board of education also hold the of-fice 
of township trustee or are those two offices incompatible?" 

My predecessor, Edward C. Turner, on December 9, 19lj, rendered an optmon 
to Hon. T. B. Jarvis, prosecuting attorney, Mansfield, 0., found in volume 3, page 
2357, Opinions of the Attorney-General, for the year 1915, wherein he held that 
the office of township trustee and member of the board of education, in and for the 
said township are incompatible for the reason, that the same. may be and fre
quently are adverse in the matter of levying and the adjustment of tax rates as 
provided in section 5649-3.-\ anrl 5649-.m the General Code. 
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Section 5649-3A provides, that on or before the first :\londay in June in each 
year, the trustees in each township and each board of education and other taxing 
officials, shall submit to the county auditor an annual budget setting forth an es
timate stating the amount of money needed for the ensuing year. 

l t further provides the matters that the budget shall specifically set forth and 
the limit of the rate to be fixed by each of the taxing authorities, named in said 
section. 

Section 5649-3B provides for a budget commission composed of county auditor, 
prosecuting attorney and county treasurer for the purpose of adjusting the rates 
of taxation and the amount of taxes to be levied in each county. 

Section 5649-3C provides as follows: 

;,The auditor shall lay before the budget commissioners the annual 
budgets submitted to him by the boards and officers named in ~ection 

5649-3A of this act. * * * The budget commissioners shall examine 
such budgets and estimates prepared by the county auditor, and ascertain 
the total amount to be raised in each taxing district for state, county, town
ship, city, village, school district, or other taxing district purpose. * * ~, 

If such total is found to exceed such authorized amount in any township, 
city, village school district, or other taxing district in the county, the 
budget commission shall adjust the various amounts to be raised so that 

· the total amount thereof shall not exceed in any taxing district the sum 
authorized to be levied therein. In making such adjustment the budget 
commissioners may revise and change any or all the items in any such 
budget, but 8hall not increase the total of any such budget. or item therein. 
The budget commissioners shall reduce the estimates contained in any or all 
such budgets by such amount or amounts as will bring the total for each 
township, city. village, school district, or other taxing di;,trict, within the 
limits provided by law." 

In case it becomes necessary for the lmJgd commissioners to re\·er'e the 
estimate contained in the budget, provided for in section 5649-3:\, the com
mis~ioners call the members of the hoard of education and the township trustees 
before them for conference for a discussion of the merits of their respective claims, 
under which circumstances the members of the board of education and the town
ship trustees necessarily represent adverse interests which is not permissible in the 
same individual. 

I concur in the opinion rendered by my predecessor, Hon. Edward C. Turner, 
and, therefore, advise you that a member of a township board of education, may 
not, at the same time, hold the office of township trustee. 

9-Vol. 1-A. G. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 
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110. 

APPROVAlr-ARTICLES OF INCORPORATIOJ\ OF THE OWNERS ~IU
TUAL LIVE STOCK INSURANCE COMPANY. 

CoLUMBUS, OHio, ~larch 14,. 1917. 

HoN. W. D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I am herewith returning to you the articles of incorporation of 
":rhe Owners Mutual Live Stock Insurance Company." The purpose clause in said 
articles of incorporation is in legal effect in substantial compliance with the third 
paragraph of section 9609 of the General Code. Inasmuch as said certificate is 
otherwise in accord with the sections of the General Code providing for live stock 
insurance corporations, said certificate is approved and you are advised to receive 
and record the same. Very tr~ly yours, 

111. 

JosEPH McGHEE, 
Attorney-Genera/. 

RETIRED OFFICER-ENTITLED TO LIKE PAY AS OFFICERS ON AC
TIVE LIST-WHEN ORDERED ON DUTY BY ADJUTANT GENERAL
PAID FR01'l APPROPRIATION FOR CAMP PAY. 

A retired officer ordered on duty by the adjutant general of Ohio is entitled un
der section 5201 G. C. to like pay and allowance as officers on the active list and by 
virtue of section 5296 G. C. may be paid from appropriation for camp pay. 

CoLUMBUS, OHIO, March 14, f917. 

HoN. A. V. DoNAHEY, Auditor of State, Colun.zb11s, Ohio. 

DEAR SIR :-Under recent date you wrote me to the following effect: 

"Enclosed you will find a voucher made payable to Lt. Col. illiletus 
Garner in the sum of $781.67, to be paid from Personal Service 0. N. G.
Camp Pay. 

"There is ·some doubt in my mind as to whether this is a proper charge 
against this fund, and I, therefore, request that you advise me as to whether 
or not you would consider this a proper charge against the appropriation 
made to the Ohio l\ational Guard for Personal Service, classification A-2, 
Wages-Camp Pay." 

The voucher which you submitted is one made in favor of Lt. Col. Miletus 
Garner and has attached thereto a certified account stating as follows: 

"For services per S. 0. No. 141, Par. 8 A. G. D. July 1st to Sept. 7th 
incl. 

"For month of JulY---------------------------------------- $350 00 
"For month of August------------------------------------- 350 00 
"7 days in September at $11.67 per day______________________ 81 67 

~'$781 67" 
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The sole question presented by you is as to the fund out of which the said 
voucher shall be paid. 

The special order referred to in the certified account is to the following effect: 

"COLUMBUS, July 1st, 1916. 
"Special Orders No. 141. 
"Par. 8--Lieutenant Colonel l\Iiletus Garner, Ohio National Guard, re

tired, is restored to the active list of officers, 0. N. G., and will report to 
Brigadier-General Benson \V. Hough, the Adjutant General, Ohio, for as
signment to duty." 

It appears, therefore, that Lt. Col. Garner was on the retired list of officers 
prior to the issuance of Special Order I\o. 141. 

Section 5201 G. C. provides : 

""Any commissioned officer who has served as a member of the national 
guard for a period of ten years, five of which have been as a commissioned 
officer, at his own request may be placed upon the retired list, which shall 
be kept in the office of the adjutant general. Officers so retired shall re
ceive no compensation for-their services except as hereinafter provided, but 
,;hafl be permitted on all occasions of ceremony, to wear the uniform of the 
grade upon which retired. The commander-in-chief may detail officers so 
retired upon duty other than in the command of troops, and when so de
tailed, they shall receive like pay and allowances as officers on the active 
list detailed or employed under like conditions." 

Section 5296 G. C. provides: 

""For service and attendance upon general courts-martial, courts of in
quiry, and boards appointed by the commander-in-chief, as member, judge, 
ad vocate, recorder or witness, or upon inspection or other duty when or
dered by the commander-in-chief, officers shall receive as pay the amount 
allowed by law for duty at annual encampments, together with transporta
tion in kind and actual expenses for each day's service and the time ac
tually employed in going to and returning from such duty, courts or boards." 

Under the provisions of section 5201 a retired officer, when detailed for duty, is 
entitled to receive "like pay and allowances as officers on the active list" detailed 
or employed under like conditions" and, under section 5296, such officer is entitled 
to receive as pay "the amount allowed by law for· duty at annual encampments," etc. 

Although the appropriation made in house bill 701, 106 0. L. 666, to the Ohio 
National Guard, under Personal Service (709 and 790) reads as follows: 

"A-2 Wages:-
"Drill pay _____________________ -------------------------

"Camp pay_--- __ ---_-----------------------------------
$50,000 00 

60,000 00 

"$110,000 00'' 

Xevertheless, since under the prov•s•ons of section 5296 officers when ordered 
on duty are entitled to "the amou-nt allowed by law for duty at annual encamp
ments," it would seem to me that the appropriation made for camp pay could law
fully be used to pay for such services. 
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I, therefore, advise you that the appropriation for "Personal Service, 0. N. G., 
Camp Pay" may be used in payment of services rendered by retired officers when 
detailed upon duty under the provisions of sections 5201 and 52% of the General 
Code. 

112. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TERRITORY IN ONE TOWXSHIP WHICH IS A PART OF THE RURAL 
SCHOOL DISTRICT OF AN ADJOIXIi\G TOWNSHIP DOES NOT 
CEASE TO BE A PART OF SAID DISTRICT BY REASON OF RESI
DENTS THEREOF VOTING AT AN ELECTION CALLED BY BOARD 
OF EDUCATIOl\ I:\' THE CIVIL TOW:\"SHIP I:\ WHICH THEY AC
TUALLY RESIDE. 

HELD: Territor3• in Lenox civil township, Ashtabula county, Ohio, which 
territory is a part of ill organ township ntral school district. adjoining, docs not 
cease to be a part of the said school district by reason of the fact that the electors; 
residing in such territory participated in a school election called by the board of 
education of Leno.1· to"Lc•nship school d1~~trict. and that the onl.v way in 7chich terri·· 
tory can be tn111sfcrred from Morgan tm;•nship school district is by some procccdind 
in accordance ·with the statutes prmoidiug for surh transfer. 

CoLUMBus, OHio, March 15. 1917. 

HoN. F. ]. BrsHOP, Prosecuting Attomey, Jefferson. Ohio. 

DEAR SIR :-I have the honor to acknowledge receipt of yottr letter of Feb
ruary 12, 1917, asking opinion. in which you say: 

"A question as to taxation has arisen between the townships of Lenox 
and l\forgan in this county concerning which I would be very pleased to 
have your opinion and the board of education of both townships also 
desire your opinion in the matter. Following are the facts: 

"Lenox township joins l\Iorgan township on the east. In the year 1908 
lots Nos. 79 and 80 in Lenox township were included in ::\forgan town
ship school district and a school tax was of course at that time levied on 
that part of Lenox township for the benefit of l\lorgan township school 
district, but on the 26th day of September, 1908, the board of education 
of Lenox township passed a resolution, a copy of which I herewith en
close, and on the 3rd day of November, 1908, at a general election the 
township of Lenox voted upon the proposition set forth in the resolution 
and also the electors residing in that part of .:\1 organ township school dis
trict which lay in the township of Lenox (lots 79 and 80) voted at that 
election and the proposition submitted at the election was carried and the 
bonds were duly issued and sold and a school building was erected at the 
center of Lenox township and the school was centralized. 

"I herewith enclose a blue print showing the township line, .:\]organ 
township school district and the disputed territory in Lenox township. 

"Now the question submitted to you for your determination is this: 
Has .:\forgan township school district any right to still levy a tax for school 



.l'l'TORNEY -GENERAL. 

purposes upon that property in Lenox which was formerly included in the 
:\I organ township school district? Or was the territory, to wit, lots 79 
and 80 in Lenox township cut out of :\!organ school district by virtue of 
the election held under the enclosed resolution, or to put in another way, 
which one of the two school districts, (to wit, :\!organ township school 
district and Lenox township school district) has a right to the school tax 
levied upon lots 79 and 80 in Lenox township? 

"I might add incidentally that no pupils in lots 79 and 80 attend .:\!or
gan township district school." 
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From the resolution referred to by you, a copy of which is attached to your 
communication, it does not appear that any question of centralization of the 
schools of Lenox township school district was submitted to the electors, but that 
the only question submitted was with respect to an issue of bonds in the sum of 
$8,000.00 for the purpose of erecting a school building. 

You state that the electors residing within said lots 79 and SO in Lenox civil 
township, voted at the election called pursuant to this resolution. This they had 
no right to do, for although they were legal residents and electors of Lenox civil 
township, they were not legal residents and electors of Lenox township school dis
trict, it being clear in legal contemplation that Lenox township and Lenox township 
school district were separate and distinct political subdivisions. 

Further, wholly irrespecti\·e of the rights of electors residing within said lots 
79 and 80 in Lenox civil township to vote at said school election, it seems clear 
that the {act that said electors participated in the election in Lenox township 
school district called by the board of education of such school district was not 
effective to transfer the territory included within said lots 79 and 80 to Lenox 
township school district, for then as now the only manner in which territory 
could be transferred from one school district to another was hy compliance with 
the provisions of the statutes pro\·iding for such action. At that time and until 
the adoption of the General Code in 1910 the only way territory could he trans
ferred from one school district to another was by proceedings taken in accord
am:e with the provisions of section 3S94 or 3895, Revised Statutes. These sections 
of the Revised Statutes were carried into the General Code as sections 4692 to 
4695 thereof. ln 1914 section 4736, General Code, was amended so as to make 
provision for the transfer by the county board of education of territory from one 
school district to another within the county; while at the present time section 4692. 
General Code, makes effectual provision for such transfers. 

I am therefore of the opinion, and so advise. that unless some action has 
been taken since the time of said school election transferring the territory included 
within said lots 79 and SO to Lenox township school district, such territory and 
property therein contained are still in :\I organ township school district, and there 
taxable under levies made by the board of education of said school district, the 
correct designation -of which, it is hardly necessary to say, is now :\forgan town
ship rural school district. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Geueral. 
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113. 

ARTICLES OF INCORPORATlOi\-THE PHYSICIANS AND SURGEONS 
INFORMATION EXCHANGE Cm.1PAl\Y-PURPOSE CLAUSE DOES 
NOT INDICATE PURPOSE TO DO PROFESSIONAL BUSINESS. 

The purpose clause of the articles of incorporation of the Physicians an& 
Surgeons Information Exchange Compan:J• docs not indicate a purpose to do pro
fessional business. 

CoLUMBUS, OHio, March 15, 1917. 

HoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR Sm :-I have the honor to acknowledge receipt of your favor of Febru
ary 20, 1917, enclosing articles of incorporation of the Physicians and Surgeons 
Information Exchange Company, in which you ask my opinion as to whether or 
not the purpose clause of this company is one indicating the conduct of prp
fessional business. The purpose clause is as follows: 

"Said corporation is formed for the purpose of rendering service to 
individuals, firms and corporations, in giving assistance in the answering 
of telephone calls, furnishing messenger service and otherwise aiding and 
assisting the said individuals, firms· and corporations in taking care o.f 
telephone calls, office calls and other communications or inquiries, which 
may come to them professionally or otherwise, furnishing sen·ants and 
employes for the said parties as above, and generally assisting the public 
at any and all times to get into communication with their physician, sur
geon, nurse, druggist, hospital or others with whom they may desire to 
communicate, and doing any and all things which may be necessary or 
incidental thereto.'' 

Section 8623 of t11e General Code provides as follows: 

''Except for carrying on professional business, a corporation may be 
formed for any purpose for which natural persons lawfully may asso
ciate themselves." 

The term "professional" as used in the section above quoted means .that which 
pertains to a profession. and \Vebster's X ew International Dictionary defines· 
''profession" as 

"that of which one professes knowledge; the occupation if not purely com
mercial, mechanical, agricultural, or the like to which one devotes oneself; 
a calling in which one professes to have acquired some special knowledge 
used by way either of instructing, guiding or advising others or of serving 
them in some art; calling; vocation : employment: as, the profession of 
arms; the profession of chemist." 

The Standarc(Dictionary defines the term "profession" as follows:-

"An occupation that properly involves a liberal education or its equiva
lent and mental rather than manual labor: especially one of the three 
learned professions." 
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In the Century Dictionary the meaning of the word ''profession'' IS gi1·en the 
meaning, among other things, as: 

"a vocation in which a professed knowledge of some department of science 
or learning is used by its practical application to the affairs of others, either 
in advising, guiding or teaching them, or in serving their interests or wel
fare in the practice of an art founded on it. Formerly theology, law anci 
medicine were specifically known as the professions; but, as the applica
tions of science and learning are extended to other departments of affairs, 
other vocations also receive the name. The word implies professed attain
ments in special knowledge, as distinguished from mere skill; a practical 
dealing with affairs, as distinguished from mere study or investigation, and 
an application of such knowledge to uses for others as a vocation, as dis
tinguished from its pursuit for one's own purposes." 

On consideration of the above definitions of .the term by the standard authori
ties herein noted, the court in the case of Cummings v. Pennsylvania Fire Insurance 
Company, 153 Iowa, 579, in its opinion says: 

"It is apparent from these definitions that, to constitute a profession, 
something more than a mere employment or vocation is essential; the em
ployment or vocation must be such as exacts the use or application of 
special learning or attainments of some kind, and this seems to be the 
conclusion of the courts." 

In the case of Pennock v. Fuller, 41 i\Iich., 153, the court held that one who 
operates a real .estate agency is not engaged m a professional employment. The 
court in its 0pinion in this case says:-

"Professional employment can only relate to some of those occupa
tions universally classed as professions, the general duties and character 
of which courts must be expected to understand judicially. Real estate 
agencies are no more professions than any other business agencies. A 
commission merchant, or an agent for the sale of any particular kind 
of personal property, acts in an analogous capacity. Any one can assume 
and lay clown such business at pleasure, and any one can conduct it in his 
own way. on such terms and conditions as he sees fit to adopt. There is 
nothing in our laws which would enable any court to draw a line between 
such business agencies. They are not clas~ed as professions by popular 
usage or by law." 

To the same point that the term "professional" relates only to such occupa
tions as are universally classed as professions and the duties and character of 
which courts take judicial notice is the case of O'Reilly v. Erlanger, 95 N. Y. 
Sup. 760. 

In the case of State ex rei. The Physicians' Defense Company v. Laylin, 73 
0. S. 90, the court held that a foreign corporation, the sole business of which 
was that of defending physicians and surgeons against civil suits for malpractice, 
was not entitled to have or receive from the secretary of state a certificate author
izing it to transact such business in this state for the reason that the general 
purpose was professional business and as such expressly prohibited to corpora
tions by section 3235 of the Reviser! Statutes, which section is now section 8623 
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of the. General Code .. The court in its opinion noted that the services necessary 
to be ren.dered by the company. in the pursuit of its proposed business was such 
as in this state could only be performed by a member of the legal profession
an att.or11ey, who shall have been 5rst duly authorized and licensed to perform 
such servkes. The· court said that such services are professional services, and a 
business which in its conduct or transaction req.uires and permits only that char
acter of service, is essentially and certainly, a professional business. 

Measured by the standards above noted as to the proper meaning and applica
tion of the terms "profession" and "professional," I am wholly unable to perceive 
how on any view the proposed business of the Physicians and Surgeons Informa
tion Exchange Company, as indicated by the purpose clause of its articles of 
incorporation, as above quoted, can be classed as professional business. 

The business proposed to be conducted is peculiar in its nature, and it may 
be quite difficult to anticipate just what the practical scope of its business is going 
to be, notwithstanding its purpose is set out in some detail in the articles of incor
poration.. In this connection it rhay perhaps be properly suggested that before 
filing these articles it might be well if you would give some consideration to 
section 8628 of the General Code, which provides that the secretary of state shall 
not file or record any articles of incorporation wherein the corporate name is 
likely to mislead the public as to the nature or purpose of the business its charter 
authorizes. Whatever may be said on this point, however, with respect to the pro
posed business of the company, I am clearly of the opinion that the business 
contemplated. is not professional business within the meaning of that term as used 
in section 8623 of the General Code. 

Very truly yours, 
JosEPH McGHEE,· 

Attorney-General. 

--: 
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114. 

COSTS-IN PURSUIT OF PERSOXS CHARGED WITH FELOXY
CHARGEABLE AGAINST COUNTY-IX PURSUIT 0F PERSON 
CHARGED WITH MISDE:MEANOR-WITHIN THE STATE CHARGE
ABLE AGAIXST COUNTY-POLICE CHIEF HAS NO AUTHORITY 
TO ADVANCE SUCH ~IOXEY-WHETHER OR XOT PERSOX AP
PREHENDED HAS XO BEAREG ON PAniEXT OF COSTS-PROSE
CUTING ATTORNEY :MIGHT ADVAXCE SAID ~IOXEY FRO~f FUXD 
ALLOWED HD£ UNDER SECTIOX 3004 G. C. 

(1) The costs incurred in the proper pursuit of persons ch<Jrged with the 
commission of felonies within and without the state are properly chargeable to 
the county and not to the cit)• and that the costs of pursuing a person charged 
with a misdemeanor within the state are properly chargeable to the county. There 
is 110 provision for the payment of such costs illcurred i11 purs11i11g a Person without, 
the state charged with a misdemeanor. 

(2) There is no authority in lmv for the chief of police to advance money 
to cover such expenses. 

(3) The fact as to whether or not persons charged with the violation of state 
laws are apprehended has no beari11g 011 ,,•ho shall pay the expense. 

( 4) There is no authority for county officers ad7.:a11cing money to cover the 
expenses in pursuit of such persons 1111less it might be advanced by the prosecuting 
attorney from the f1md allowed him under section 3004 G. C. 

CoLUMBUS, OHIO, ;\larch 15,· 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of January 9, 1917, as follows: 

'qvVe respectfully request your written opinion upon the following 
matters relative to the chief of police of the city of Lorain, Ohio. 

" (I) Is the expense connected with the pursuit of criminals who have 
violated state laws, a legal payment from the municipal funds of the city 
of Lorain. or should such expense he paid from the funds of Lorain 
county? 

"(2) Can money to COI'Cr expenses of pursuit of criminals be ad
vanced to the chief of police by the city of Lorain, Ohio? 

"(3) Does the question of whether they are able to apprehend such 
criminals or not have any bearing on who should pay such expense? 

" ( 4) Can such money he advanced by the county officers, or should 
same only be paid after the actual expenses have heen ascertained?" 

It is a general rule of law that neither the state, county or municipality can 
be charged with the costs unless the statute so provides. In order to determine 
to whom the expense of pursuing criminals who violate state laws should be 
charged, it is necessary to examine the statutes, if any, providing for the pay
ment of such expenses. The proper pursuit of a prisoner by an officer authorized 
to pursue him would be properly included in the costs and the answer to ~ur 
question will be determined by what statutory provision we may find· for the 
payment of costs in the cases referred to. 
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There are four different phases of your question, as follows: 

( 1) Expense of officer pursuing a prisoner charged with a felony within the 
state: 

Section 13493 G. C. covers the situation as follows: 

"When a felony has been committed, any person without warrant 
may arrest another whom he has reasonable cause to believe is guilty of 
the offense, and detain him until a warrant can be obtained. If such 
warrant directs the removal of the accused to the county in which the 
offense was committed, the officer holding the warrant shall deliver the 
accused to a magistrate of such count);, to be dealt with according to 
law. The necessary expense of such removal, and reasonable compensation 
for his time and trouble, shall be paid to such officer, out of the treasury 
of such county, upon the allowance and order of the county auditor.'' 

(2) In regard to the pursuit of felons without the state: 

Section 13722 provides: 

"Upon sentence of a person for a felony, the officers, claiming costs 
made in the prosecution, shall deliver to the clerk itemized bills thereof. 
who shall make and certify under his hand and the seal of the court, a 
complete bill of the costs made in such prosecution, including the sum paid 
by the county commissioners for the arrest and return of the cotwict on 
the requisition of the governor, or on the request of the governor to the 
president of the United States. Such bill of costs shall be presented by 
such clerk to the prosecuting attorney who shall examine each item therein 
charged, and certify to it if correct and legal." 

Section 3015 G. C. provides: 

"The county commissioners may allow and pay the necessary expehse 
incurred by an officer in the pursuit of a person charged with felony, 
who has fled the country." 

(3) Section 13502 G. C. provides: 

"If the accused flee from justice, the officer holding the warrant may 
pursue and arrest him in any county of this state, and convey him before 
the magistrate or court issuing the warrant, or other magistrate or court 
of the county having cognizance of th!! case." 

Section 3016 G. C. provides: 

"In felonies, when the defendant is convicted the costs of the justice 
of the peace, police judge, or justice, mayor, chief of police, constable and 
witnesses, shall be paid from the county treasury and inserted in the judg
ment of conviction, so that such costs may be paid to the county from the 
state treasury. In all cases, when recognizances are taken, forfeited and 
collected and no conviction is had, such costs shall be paid from the 
county treasury." 
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Section 3019 G. C. reads : 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners, at any regular 
session, may make an allowance to any such officers in place of fees, but 
in any year the aggregate allowances to such officer shall not exceed the 
fees legally taxed to him in such causes, nor in any year shall the aggre
gate amount allowed an officer exceed one hundred dollars." 
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These sections authorize the officer to pursue a prisoner charged with a mis
demeanor throughout the state of Ohio, and the latter two sections, I think, 
authorize the payment of the costs in all state misdemeanor cases, as follows : 
If the state wins and the defendant proves in sol vent, the costs are paid by the 
county under section 3019 G. C. If the state loses and recognizance has been 
taken, the cost can be paid under section 3016. If no recognizance has been 
taken and the court has required no security, I know of no way to collect. 

(4) There is no authority in law, that I am aware of, for the payment of 
costs incurred in the pursuit of persons charged with misdemeanors 
outside of the state of Ohio. 

It is therefore my opinion, in answer to your first question, that the costs 
incurred in the proper pursuit of persons charged with the commission of felonies 
within and without the state, are properly chargeable to the county and not to 
the city, and that the costs of pursuing a person charged with a misdemeanor 
within the state are properly chargeable to the county. 

In answer to your second question, I know of no authority in law for the 
city to advance money to the chief of police to cover expenses in pursuing 
criminals in the above cases. 

In answer to your third question, I am of the opinion that the fact as to 
whether or not persons charged with the violation of state laws are apprehended 
has no bearing on who should pay the expenses. If the effort made is in good 
faith. whether successful or not. I think it is properly chargeable to the cost in 
the case and paid as above outlined. 

In answer to your fourth question, I am not aware of any statute authorizing 
any advance of money to county officers for the pursuit of persons charged with 
the violation of state laws, unless it might be advanced by the prosecuting attorney 
from the fund allowed him under section 3004 General Code. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 



268- . OPINIONS 

115. 

WIDOW OF UNNATURALlZED PERSOl\-ENTITLED TO :\10THER'S 
PENSION. 

Under the provisio11s of the law relati11g to mothers' pe11sions, the widow. of 
an ltnnaturalized persou is eutitlcd to a peusion 1111der the same couditio11s as zs 
the widow of a 11aturali:::ed riti:::e11. 

CoLUMBUS, OHIO, March 15, 1917. 

HoN. BERNARD M. FoCKE, Prosewti11g Attoruey, Dayto11, Ohio. 

DEAR SIR :-I have a communication signed by the assistant prosecuting at
torney of your county, elated February 13th, in which you ask an opinion in 
reference to certain questions therein set out. Said communication reads as follows: 

"I would like for your department to give a ruling on the following 
questions: 

"1st. Can a widow of an unnaturalized citizen receive a mother's 
pension? 

"2nd. If a man takes out his first papers before his death, can his 
widow receive a mother's pension? 

"3rcl. Can a widow whose husband was never naturalized receive a 
pension by accepting the oath of allegiance?" 

The law which controls in the matter of the questions suggested in your com
munication is to be found in sections 1683-2 and 1683-3 of the General Code. 

Section 1683-2 reads in part as follows: 

"For· the partial support of women whose husbands are dead, or 
become permanently disabled by reason of physical or mental infirmity, 
or whose husbands are prisoners or whose husbands have deserted, and 
such desertion has continued for a period of three years, when such women 
are poor, and are the mothers of children not entitled to receive age and 
schooling certificate, and such mothers and children have a legal resi
dence in any county of the state for two years, the juvenile court may 
make an allowance to each of such women as follows:" 

Section 1683-3 sets out the conditions which must obtain before a mother's 
pension can be allowed to any mother. They are as follows: 

"First, the child or children for whose benefit the allowance is made 
must be living with the mother of such child or children ; second, the 
allowance shall be made only when in the absence of such allowance, the 
mother would be required to work regularly away from her home and 
children, and when by means of such allowance she will be able to remain 
at home with her children, except that she may be absent for work for 
such time as the court deems advisable; third, the mother must in the 
judgment of the juvenile court be a proper person, morally, physically and 
mentally for the bringing up of her children; fourth, such allowance shall 
in the judgment of the court be necessary to save the child or children 
from neglect and t6 avoid the breaking up of the home of such woman; 
fifth, it must appear to be for the benefit of the child to remain with 
such mother ;" 
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~ow it will be noted that in section 1683-2 the object and purpose of the 
enactment of this statute is set out, while in section 1683-3 the conditions under 
which the pension may be granted are set out. :-\either in the object or purpose 
as set out nor in the conditions named in said section does there seem to be 
any distinction whate,·er in reference to the homes and children of unnaturalized 
persons as distinguished from naturalized persons. The broad term "mother" is 
used in these statutes, and the "children of the mother" is used in its broadest 
sense, and when the term "home" is used there seems to be no aim whatever in 
distinguishing between the homes of different classes of citizens. So that so far 
as the statutes themselves are concerned it seems that there should be no dis
tinction made between the mother, the home, the children of naturalized persons 
and unnaturalized persons. 

Furthermore, when we consider these statutes in reference to their spirit rather 
than in reference to their letter, we must conclude that it is just as important 
that the homes of the unnaturalized persons be maintained in all their fullness 
and integrity as it is for the homes of the citizens of our state to be so main
tained. It is just as important that the children of the unnaturalized persons be 
reared with every advantage the state can afford and with all the care and nurture 
that the mother in the home can give, as it is that the children of naturalized 
citizens be given these advantages. To a great extent, I believe that the children 
of immigrant parentage are even more in need of all these advantages than are 
the children of our citizens, whether by birth or by naturalization. To them and 
their mother this is a strange country. The customs and institutions are foreign 
to them. The habits and customs of the people are not understood. Hence, 
every advantage possible must be given to the mother and her children that they 
may become a part of our own state and country, not alone in body but also in 
spirit. 

Furthermore, it would be contrary to a sound public policy to differentiate 
between the homes of the unnaturalized and the homes of the naturalized. \Vhat 
this state and nation must do is to make these people feel that this is their home; 
that all the advantages this state affords are theirs; that they are on an equality 
with every other citizen of the state; that in this state and nation all men are 
created free and equal. This principle cannot be implanted in the minds and 
hearts of our foreign born citizens if we make a distinction between the most 
vital element that enters into the life of all of our citizens, viz., the homes of the 
state. 

Furthermore, it would be contrary to the spirit and teachings of our state and 
nation as founded upon the principles and truths of the Bible. To a christian 
people all men are brothers. There is no distinction between the Jew and the 
Gentile, the educated and the ignorant, the bond and the free. Without distinction 
as to color, race or birth, those who are strong must bear the infirmities of those 
who are weak. 

All these things must have been in the minds of the legislators when the 
mothers' pension law was enacted and it must ha,·c been their intention that this 
law was enacted to aid those homes that may be needy no difference whether it 
should be the homes of the naturalized or the homes of the unnaturalized. 

Therefore, answering your first question specifically, I am of the opinion 
that a widow of an unnaturalized person is entitled to a mother's pension, if all 
the conditions set out in the law obtain. 

Having answerec;l your first question in the affirmatiye, your second and third 
questions need no answer. 

Respectfully, .. 
JosEPH McGHEE, 

A ttorn.ey-General: 
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116. 

BOARD OF EDUCATION-HAS AUTHORITY TO Ei\IPLOY COUNSEL 
UNDER SECTION" 2918 G. C. WHEN PROSECUTOR REFUSES TO 
ACT-PAID FROl\I CONTI:-\GEN.T FUXD PROVIDED BY SECTTO:\ 
4744-3 G. C. 

Section 2918 of the· General Code authori:;es couuty boards of education to 
employ counsel when the prosecuti11g attorney refuses to act under the pro~·ision~ 
of section 4761 G. C. 

Such counsel so employed by county boar-ds of education are paid from the 
cont>ingent fund provided by sectio11 4744-3 G. C. 

CoLUMBUS, 0Hro, 1-farch 16, 1917. 

HoN. S. E. WALTERS, Prosecuting Attorney, Van Wert, Ohio. 

DEAR SrR :-In your letter of February 3, 1917, you ask my opinion on the 
following statement of facts : 

"Venedocia village school district, in this county; embraces territory 
of York township and Jennings township. The county board of education 
some time ago enlarged the Venedocia village school district by adding to 
it more territory taken from both York and Jennings townships. 

"A taxpayer brought suit and procured temporary injunction restrain
ing the county board of education, the Venedocia village board of educa
tion, the York township board of education and the Jennings toW!lship 
board of education .from making the enlargement of the Venedocia village 
school district. 

"The case has not been heard on its merits but among the answers 
filed by the defendant boards are the answers of the York township board 
and the Jennings township board, in which they ask that the temporary 
injunction be made perpetual; in other words, in this action, the plaintiff, a 
taxpayer, defendant York township board and the defendant Jennings 
toW!lship board, are asking perpetual injunction, and the defendant, the 
county board, and the defendant, Venedocia village board, are wa.nting the 
change of district made by the county board to be sustained. 

As prosecuting attorney of the county, I have declined to act as 
attorney for any of these boards, their i.nterests in this case being antag
onistic, because section 4761 G. C. defining the duties of prosecuting attor
ney with respect to being counsel for boards of education, says: 

"'When a civil action is between two or more boards of education 
in the same county, the prosecuting attorney shall not be required to 
act for either of them.' 

"The county board of education, under section 4744-3 G. C., have set 
apart for contingent fund this year, the sum of $300, which sum has 
already been partly spent and there are no other funds out of which they 
can pay counsel for looking after their interests in this case and the 
amount on hand at the present time is insufficient to pay for employment 
of counsel. 

"The attorney-general's opinion, No. 336, under date of May 6. 1915, 
says: 

" 'The board of education of a county scheol district has no authority 
in law to employ counsel other than the prosecuting attorney of the county.' 
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"With this situation in mind. I would like to have your answer to the 
following questions: 

"(1) Does section 2918 or any other section of the Code authorize 
these boards of education, including the county board, to employ counsel? 

"(2) If there is any authority for the county board to employ coun
sel, from what fund and in what manner can they make payment for such 
services?" 

General Code section 2918 provides in part: 
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"~othing in the preceding two sections shall prevent a school board 
from employing counsel to represent it, but such counsel, when so em
ployed, shall be paid by such school board from the school fund. * * *" 

The "two preceding sections" in the above section mean, I take it, sections 
2916 and 2917 of the General Code. Section 2916 G. C. sets forth the powers and 
duties of the prosecuting attorneys and section 2917 provides that the prosecuting 
attorney shall be the legal adviser of the county and township officers, except that 
township officers may employ other counsel ''on the order of the township trustees, 
fully entered upon their journal," and this section was supplemented by adding 
section 2917-1 G. C., which simply provides that the prosecuting attorney shall be 
the legal adviser of certain election officials. The language of the above portion 
of section 2918 G. C., above quoted, permits any board of education to employ 
counsel to represent it, provided such counsel so employed is paid by such board of 
education from the school fund. The above language is made an exception to 
the rule laid down that the prosecuting attorney should represent all officials. 

General Code section 4761 provides in part: 

"Except in city school districts, the prosecuting attorney of the county 
shall be the legal adviser of all boards of education of the county in 
which he is serving. He shall prosecute all actions against a member or 
officer of a board of education for mal feasance or misfeasance in office, 
and he shall be the legal counsel of such boards or the officers thereof in 
all civil actions brought by or against them, and shall conduct such actions 
in his official capacity. \Vhere such civil action is between two or more 
boards of education in the same county, the prosecuting attorney shall 
not be required to act for either of them. * * *" 

In your case, while the action was not originally commenced by one board 
against another, the issues are so framed that there is a contest between two or 
more of the boards and you have a proper right to refuse to represent any one 
or more or all of said boards, and upon such refusal it is perfectly proper that 
the language of section 2918 G. C. should apply, for it is held in Caldwell v. 
:\1arvin, 8 Ohio N. P. (n. s.) 390: 

"The ordinary and necessary method of conducting a legal proceeding 
is with the assistance of legal counsel. If the right of a board of educa
tion to exercise some single power was challenged in a quo warranto 
proceeding, there would be no question of the implied right to employ 
counsel in the absence of legally constituted counsel, or upon the failure 
or refusal of such counsel to act." 
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If, then, there should be any question about a board of education having 
authority to employ counsel, under the provisions of General Code section 2918, 
above quoted, and I think there is not, the board, under the reasoning of Caldwell 
v. Marvin would, and should have ti1e implied power to employ. such counsel. 

You call my attention to opinion 336, rendered by my predecessor, and quote 
therefrom. That opinion was rendered on :\fay 5. 1915, and held in part as follows: 

'"The authority of the local board * * * to employ counsel other 
than the prosecuting attorney to represent it, provided it has sufficient 
funds in its treasury for such purpose, is clear, but the county school 
district has no school fund within the meaning of section 2918 G. C. out of 
which counsel, other than the prosecuting attorney, might be paid by the 
county board of education for services rendered to said board, and there 
is no authority in law to create such fund." 

On May 27, 1915, General Code section 4744-3 was amended to read in part 
as follows: 

"The county auditor, when making his semi-annual apportionment of 
the school funds of the various village and rural school districts, shall 
retain the amount necessary to pay such portion of the salaries of the 
county and district superintendents and for contingent expenses as may be 
certified by the county board. Such money shall be placed in a separate 
fund to be known· as the 'county board of e<lucation fund.' * * *" 

I have no doubt but that the language "county hoard of education fund," used 
in section 4744-3, and the language "school fund" used in section 2918, as far as 
the. county board of education is concerned, mean one and the same thing. So 
that, when the board of education certified to your county auditor that the sum 
of $300.00 was needed for contingent expenses, and a portion of that fund is yet 
unexpended, the county board of education has a perfect right to spend the re
mainder of said fund. The county board of education also has a right to certify 
to the county auditor the amount which will be required for contingent expenses 
for the following year, which amount should include the probable amount of the 
balance of attorney fees needed by the said board in the proper prosecution or 
defense of said actions mentioned. 

In the case in question we have a school board with a lawsuit on its hands. 
The legal adviser provided for it by statute refuses to act. The rights of the 
people whom the school board represent are affected. The board has authority to 
contract with counsel to legally represent it and the county board should pay the 
counsel hired by it from the contingent fund provided for in G. C. section 4744-3. 

In answer to your first question, then, I advise you that section ;2819 does 
authorize your boards o! education to employ counsel and, in answer to your 
second question, tilL' ~an1c shall he pair! from the contingent fund of said bodrd 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera/. 
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117. 

SHERIFF-HAS XO .\UTHORITY TO SERVE SUBPOE~AS IX ADJOIX
IXG COUXTY. 

IVheu a commou pleas court issues a subpocua iu a cit"il case for a ~,·itness 

i11 an adjoi11i11g corwly, the sheriff of the couuty in which such court is sitting has 110 

authority to scr~·c the ~,·rit i11 such adjoiuiug cmwty. 

CoLUMBUS, OHio, ~larch 17. 1917. 

HoN. E. E. LINDSAY, Prosecuting Attomey, New Philadelphia, Ohio. 

DEAR SiR :-I have your communication in which you ask my opinion upon 
the following statement of facts: 

"I would like to have an opinion as to whether a sheriff has jurisdic
tion or is requireJ to sen·e subpoenas in a ch·il action pending in the 
court of common pleas of his county, on witnesses or persons residing in 
an adjoining county. 

"The statute or the decisions seem to be plain enough in reference to 
his jurisdiction in regard to serving summons in an adjoining county, hut 
I am unable to find anything definite in regard to his serving subpoenas 
in adjoining counties. ~ly opinion is that he is not required so to do hut 
will be pleased to have your opinion on this suhject." 

Section 11504 General Code reads: 

"A subpoena may he served by the sheriff, coroner, or any constable 
of the county, by the party, or other person; but if service is not made 
by a sheriff, coroner or constable, proof of it shall be shown by affidavit, 
and no costs ~hall be taxed." 

Section 11506 General Code reads: 

"A witness shall not be compelled to go out of the county where he 
resides, or is subpoenaed, except to an adjoining county, to testify 111 " 

civil action, except where the case has been removed from the county in 
which such witness resides by change of venue. But no witness shall he 
required to go out of the county in which he resides or is subpoenaed to 
so testify, in the trial of a civil action, unless the party subpoenaing him. 
upon demand, shall pay him at the time he is subpoenaed, his legal mileage 
and per diem fees. When such witness is the official custodian of a paper 
or document necessary to be produced in the trial as evidence in any cause, 
which paper or document can not lawfully be attached as an exhibit to a 
deposition, the judge of the court in which such cause is pending, upon 
being satisfied of the necessity thereof, by his order to that effect, may 
compel a witness from another county to bring such paper or document 
into his court to be used as evidence in such case. A person subpoenaed 
to any other county as such official custodian, may demand the legal fees 
for attendance and mileage as in other cases, and need not attend unless 
such fees are paid." 

Under authority of section 11506 G. C. the common pleas court of a county 
may compel the attendance of witnesses from an adjoining county, but no statutory 
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authority is given to the sheriff of the county in which the court is sitting to sen·e 
subpoenas in an· adjoining county. 

In the case of Washoe County v. Humboldt County, 14 Xevada 123, the court 
held that "the sheriff is not authorized by the statute to serve a subpoena on 
witnesses residing in any other county except it is within the same judicial district." 
In that case the court said at page 131 : 

"The statute only provides for the service of process by the sheriff 
within his county, except where another county is attached to the same 
judicial district. 1 t provides that 'a peace officer must serve within his 
county or district any subpoena delivered to him for service.' The dis
trict court had no authority to order the sheriff of ·washoe county to 
serve a subpoena in the county of Humboldt, that county not being within 
his judicial district. The statute compels witnesses from other counties 
to attend the place of trial whenever the judge of the court where the 
cause is to be tried, or the justice of the supreme court, shall endorse on 
the subpoena an order for the attendance of witnesses; but in such cases 
the service must be made in the manner pointed out by the other provisions 
of the statute which I have cited." 

Jn lVforrell v. ]ngle, 23 Kansas, 32. it was held: 

"In the absence of express provisions to the contrary, t~1e powers ni 
an officer are limited to the territory to which he is an officer.'' 

In that case the court said at page 35: 

"We therefore think it may be considered as established by the testi
mony that this judgment remained, at the dates of the execution and 
sale, a valid judgment of the district court of Shawnee county, with 
power in that court to en force it by execution to any coui1ty in the state: 
and also, that the county of Osage was an organized county. Under those 
circumstances, had the sheriff of Shawnee county power to execute the 
process issued to him by a levy and sale of the real estate situated in 
the county of Osage? VIe think not. A sheriff is an officer of the county. 
and in the absence of express provision his powers do not go beyond the 
territorial limits of his county. Jt is not necessary to rest this lack of 
power in the sheriff of Shawnee county upon the language of section 
10 just quoted. It grows out of the general doctrine that the powers of 
any officer are limited to the territory of which. he is an officer. He who 
affirms the existence of powers beyond such limits must show a grant of 
such powers; it is not enough to show that there is no express denial of 
them." 

From a consideration of these authorities, it is my opinion that when a com
mon pleas court issues a subpoena for a witness in an adjoining county, the 
sheriff of the county in which such court is sitting has no authority to serve the 
writ in such adjoining county. 

Yours very truly, 
JosEPH McGHEE, 

A ttorney-Geu era!. 
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118. 

C0:\1.:\fO:\ CARRIERS-:\! A Y CARRY PERSO:\S E:\lPLOYED. EXHIBITS 
AXD EQUIP:\ !EXT USED IX ,\GRICUL TUR.\L EXTEXSIOX \\'ORK 
FREE OR AT REDUCED lUTES-SECTTOX 7974 G. C. :\OT RE
PEALED BY DIPLICATIOX BY SECTIOX 516 G. C. 

The provisio11 of section 7974 G. C. pcrmitti11g cOIIIIIIOII carriers to carry per
SOilS employed, a11d exhibits a11d cquipme11t used, in ayricultural extc11sion ~l'ork. 

free, is 11ot repealed by implicatioll by sectio11 516 G. C. 
A railroad com/>all)' may carry such J>erSOIIS, exhibits or equipme11t free or 

at reduced rates. 
CoLuMncs, OHIO. ::\larch 17. 1917. 

HoN. CLARK S. \.YHEELER, Director of Exte11siou Service, College of Agriculture, 
Ohio State U11iversity, Columbus, Ohio. 

DEAR SIR :-Under date of February 9th you addressed the following inquiry 
to this department : 

"Enclosed I hand you a copy of letter sent to the public utilities com
mission of Ohio and a copy of the reply receiwd from !\Ir. Freeman T. 
Eagleson, attorney for the commission. 

"J n his letter Mr. Eagleson suggests that this matter should be taken 
up with your office. Your opinion is therefore respectfully requested on 
the following points: 

" (I) Whether a railroad company may transport free or at reduced 
rates persons engaged in agricultural extension work; 

"(2) Whether a railroad company may transport free or at reduced 
rates a car or cars containing demonstration matter to be used in agri
cultural extension work; 

"(3) Whether, if agricultural extension workers were paid by the 
railroad company a nominal salary they might be transported free or at 
reduced rates, and in such cases whether the equipment used hy such 
workers could be transported free or at reduced rates." 

The copy of the letter sent to the public utilities commission, referred to, is 
as follows: 

"December 14,. 1916. 
":\Ir. A. W. Waltermire, Chairman Public Utilities Commission of Ohio. 

New First National Bank Building. Columbus. Ohio. 
"Dear Sir:·-Your attention is directed to the following extract from 

the General Code: 
"'Section 7973. The college of agriculture and. domestic science of 

the university shall arrange for the extension of its teachings throughout 
the state, and hold schools in which instruction shall be given in soil 
fertility, stock raising, crop production, dairying, horticulture, domestic 
science and kindred subjects. 

"'Section 7974. In addition to the holding of such schools, such col
lege shall give instruction and demonstration in various lines of· agricul
ture, * * *. Any common carrier is authorized and empowered to 
carry the· persons employed and the equipment and exhibits used in such 
instruction and demonstrations, free or at reduced rates.' 
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"The Cincinnati, Cleveland, Chicago and St. Louis Railroad Company 
desires to co-operate with the uni,·ersity in demonstrations of improved 
methods of poultry husbandry by means of exhibit and lecture cars. These 
cars would contain only matter used in educational demonstrations. The 
railroad company desires to haul such cars and com·ey free of charge 
employes of the uniYersity actually engaged in furthering the clemonstra
ltions. 

"We desire to inquire whether the railroad company may fumish such 
-free transportation without violating any laws now in force. 

"Very sincerely yours, 
·• (Signed) C. S. Wheeler, 

Director." 

The following reply is made to the abo,·e letter by the attorney of the public 
utilities commission: 

"January IS, 1917. 
··Mr. Clark S. Wheeler, College of Agriculture, Ohio State University. 

''Dear Sir :-Your letter of December 14, 1916, to :\ir. \Valtermire, in 
which you asked for the construction of sections 7973 and 7974, with 
reference to free transportation, was referred to me for answer, but owing 
to the press of matters I haYe been unable to give it the attention necessary 
to the question before now. 1\Iy opinion is that because of the fact that 
section 516 of the General Code expressly provides that no railroad 
company shall issue free transportation except as therein specifically desig
nated and having been enacted subsequently to the enactment of said 
sections 7973 and 7974, that t_he provisions for free transportation as found 
in said sections 7973 and 7974 are thereby repealed. The legislature seems 
to have paid no attention to·,aid sections 7973 and 7974 in its re-enactment 
of its said section 516 and the question you ask is, therefore. one open to 
difference of opinion. 

"I might suggest that you send your inquiry direct to the attorney
general with the request that he give you an official opinion from his de
partment, as to which of the provisions controls with reference to free 
transportation. 

"Yours very truly, 
"(Signed) Freeman T. Eagleson, 

"Attorney for the Public Utilities Commission of Ohio." 

The statutory provision, General Code section 516, governing the subject is: 
"No railroad company, owning or operating a railroad wholly or partly 

within this state, shall directly or indirectly, issue or give a free ticket, 
free pass, or free transportation for passengers except,------------------

"(here we will tabulate the exceptions) 
"to its employes and their families, its officers, agents, surgeons, physicians, 
and attorneys at law; 
"to ministers of religion, traveling secretaries of railroad young men's 
christian · associations, inmates of hospitals and charitable and elee
mosynary institutions, and persons exclusively engaged in charitable and 
eleemosynary work; to indigent, destitute and homeless persons, and to 
such persons when transported by charitable societies or hospitals, and 
the necessary .agents employed in such transportation ; . 
"to inmates of the national homes or. state homes for disabled volunteer 
soldiers, and soldiers' and sailors' homes, incht~ing tho$-e about to enter 
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and those returning home after discharge, and boards of managers of such 
homes; 
"to necessary caretakers of live stock, poultry and fruit; 
"to employes on sleeping cars, express cars, and to linemen of telegraph 
and telephone companies; 
"to railway mail service employes, postoffice inspectors, custom inspectors 
and immigration inspectors; 
"to newsboys on trains, baggage agent,, witnc~ses attending any legal 
investigation in which the railroad is interested, persons injured in wrecks 
and physicians and nurses attending such persons." 
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The above general prons1on purports on its face to give a complete list of 
all classes of persons whom the railroads may allow to ride free. This law is 
found in the chapter on the "Public Service Commission" (now the public utilities 
commission.) Title 5 of the General Code provides for "Public Schools," and 
chapter 2 of said title has the heading "Colleges and Universities" under which 
the subheading, beginning with section 7942, is "The Ohio State University." 

Section 7973 and 7974 under said heading provide for the college of agriculture 
and domestic science and for the extension of its teachings throughout the state, 
authorizing it to hold schools in which instructions in agriculture, etc., are given: 
and section 7974 provides for giving instructions and demonstrations in various 
lines of agriculture at fairs, granges, etc., for the purpose of extending agricultural 
knowledge, and concludes as follows: 

"Any common carrier is authorized and empowered to carry the 
persons employed by, and the equipment and exhibits used in such instruc
tion and demonstrations, free, or at reduced rates." 

Both sections 7974 and 516 are given in the General Code as statutes still in 
force. As stated in the communication from the attorney for the public utilities 
commission, section 516 G. C. was enacted after the other and, if there is any 
necessary conflict between the two, takes precedence. The universal rule, however, 
is that repeals by implication are not favored, and if it be possible, or at least 
fairly practicable, to give effect to both of two provisions apparently in conflict, 
such construction will be adopted as will do so. 

"Ut res magis valeat quam pereat." 
It is first important to determine whether they arc really in conflict, or whether 

any of the exceptions contained in section 516, above, may be construed to include 
the persons engaged in this agricultural extension work. Such persons should 
clearly not be included unless they come under the designation "engaged in 
charitable and eleemosynary work." The words "charitable" and "eleemosynary" 
are frequently, if not generally, used in law as synonymous or interchangeable, 
and have a broader signification than is implied in the general use of the word 
"charity," which is commonly employed to indicate assistance to the needy. Elee
mosynary and charitable institutions, or eleemosynary and charitable statutes or 
provisions in wills are held to inclmle, generally speaking, all those things that 
are for public benefit as contra-distinguished from private or public gain. 

A discussion of this meaning is found in People ex rei. Ellert v. Cogswell, 
113 Cal. 149. See opinion of Henshaw, J. 

In this. sense it is commonly held to include institutions of learning and 
would undoubtedly include the persons and agencies engaged in this agricultural 
extension work if "used in such sense. It is rendered doubtful, however, from 
the connection in which it is here found whether it has this extended meaning or 
not. It is found in direct connection with terms applying to charity in its more 
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restricted signification. It is, however, of some consequence as indicating to some 
extent the scope of the legislative intention in connection with the other statute 
this is to be construed with this. This section being for the purpose of securing 
equality of all persons in the use of railroads or conducing thereto is shown by 
the particular exception under discussion not to be framed on such narrow lines 
as to be unmindful of other public interests and aims. 

Section 7974, if affected at all by the enactment of section 516, is not entirely 
repealed; passengers only are included, and the permission to carry equipment 
and exhibits is left unrevoked, leaving only the question whether the provision for 
carrying such passengers is repealed by implication. As indicated above, it seems 
not to be so repealed. 

l'dany pertinent statements in reference to the subject of repeal by implication 
and the giving of force and effect to different statutes upon the same subject are 
to be found in all the states. We will quote from the syllabus of one of these 
cases, v1z. : City of Birmingham v. Express Company, 164 Ala. 529: 

"7. It is only where two statutes are so repugnant to each other that 
it must be presumed that the legislature intended that the latter should 
repeal the former, that a repeal by implication exists, and where there is a 
reasonable field of operation for both under a just construction, both will 
be given effect. 

''8. Special provisions relating to specific subjects control general 
provisions relating to general subjects, and things especially treated are 
considered as exceptions to the general provisions. 

"9. Where a specific subject has been explicitly provided for by law, 
it is not considered repealed by a subsequent law dealing with a general 
subject in a general way, though the specific subject may be included in 
the general subject." 

The question of interpretation of statutes is simply a question of arriving at 
the legislative intent. The legislature in the enactment of section 7974 expressed 
a very strong intent toward furthering this agricultural extension work. There is 
no reason to suppose that in the subsequent enactment of section 516 they had at 
all in mind this subject and sought to withdraw the privilege given for its advance
ment, but, on th6 contrary, were dealing with railroads exclusively as such. There 
has been no revulsion of opinion upon the subject of advancement of agriculture. 
On the contrary, it is something which has had a gradual and steady growth, and 
continually found more favor in legislation. There is no difficulty in giving effect 
to both these statutes by leaving section 7954 stand as an additional exception to 
the general provision of section 516. Since there is no entire repeal by implica
tion, the carrying of accessories not being prohibited, it comes within the letter 
and also the reason of section 9 of the syllabus in Birmingham v. Express Com
pany, supra. 

It is, therefore, unnecessary to advert to the third expedient suggested in your 
inquiry, and unnecessary that any indirection be resorted to, and you are advised 
that a railroad company may, if it be willing, transport free, or at such reduced 
rates as it sees fit, the persons engaged and equipment used in such agricultural 
extension work. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-Ge11eral. 
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119. 

T.-\X LEVIES-U~DER SECTIO~ 7419 G. C. CAX O~LY BE :\lADE IX EX
CESS OF THE LDIITATIONS OF THE S.:'.IITH OXE PER CENT. LAW 
IX CASES OF DIERGEXCIES-A REFUXDER OF ILLEGAL TAXES 
CANNOT BE :\lADE BY AUDITOR WHEX SA11E ARE VOLUNTARILY 
PAID-~IAY BE ~fADE WHEN A JUDG.:\IENT OR FINAL ORDER HAS 
BEEX ~lADE BY A COURT OF CO.:\IPETEXT JURISDICTION AD
JUDGIXG THE PARTICULAR LEVY ILLEGAL. 

TaJ-·es levied by the commissio11ers of a county 1111der section 7419 of the Gen
eral Code for the constructiou a11d repair of certain principal highways therein, 
which taxes are illegal because made i11 excess of the limitations of the Smith one 
per cent. law a1zd not made for the emerge11cies mentioned in said section as the 
same are defined by tlze supreme court i1z the case of State ex rei. 1lfe11ning v. Zmz
gcr/e, No. 15351, may not be remitted, uor when paid refunded, under the provisions 
of sections 2588, 2588-1 and 2589 of the Ge11eral Code; nor as to such taxes paid 
voluutarily is there any authority given to refund b.v the provisio1zs of sections 
12075, 12076 and 12077 of the General Code. 

Under sectiD11s 5624-10 aud 5624-11 of the General Code the tax commissio11 of 
Ohio is authorized to remit illegal taxes as have been extended 011 the duplicate for 
collection, but not yet paid; but this section docs uot authorize the tax commission 
or llllJ' other- authority to reftt~rd such illegal taxes as have been paid. 

U11der section 12078-1 of the General Code 1e refuuder of such illegal taxes 
IIlli}' be made when a judgurent or final order lras beeu made b;:..• a court of competent 
jurisdiction adjudgiug the particular lev;:..• of s11ch taxes to be illegal when such 
judgment is made in an action to which appeal or error has not been prosecuted, 
or, if prosecuted, such proceedings 011 appeal or error are 110 longer pending, and 
such judgment is not made in time to prec-ent the collection of such illegal taxes. 

I-f ELD: That the judgment of the supreme court in the case of Staley, Audi
tor, v. State ex rel. Hunt, et a/., No. 15327, adjudging a levy made by the commis
sioners of Miall!i county under section 7419 of the Geueral Code for the construc
tion aud repair of certain priucipa/ highways in said coullf).' to be illegal because 
made in excess of the limitations of the Smith one per cent. law and not made for 
tire cmergcucies me11tio11ed i11 said section authori::es a reful!der of taxes paid !lnder 
said levy. 

HELD, further, that neither the judgment of the supreme court in the case of . 
State ex rei. M emting v. Zangerle, nor the judgment of the said court in the case 
of Staley, Auditor, "<'- State ex rei. Hunt, et al. is a judgment or final order within 
tire mea11i11g of section 12078-1 authorizing a reftmder of taxes pa.id in other coun
ties under levies made b;:..• the county commissioners of said coullty under section 
7419 of tire General Code even though such levies ma:v be illegal for the reasons 
110ted b:y the supreme court in the decision of the above cited cases. 

COLL'MBt:s, Oaro, March 17, 1917. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I have the honor to acknowledge receipt of your favor of Jan
uary 31, 1917, asking opinion, in which you say: 

"Your attention is respectfully directed to the following cases m the 
supreme court: 
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"State ex rei. Joseph l\ienning , .. John A. Zangerle, County Auditor, 
i\ 0. 15,361. 

"Mahlon P. Staley, Auditor, v. The State, ex rei., ~o. 15,327. 
"Copy of the first named decision is enclosed for your convenience. 
"After the court of appeals of Miami county held the levy for road 

repairs under section 7419 G. C. to be a legal emergency levy outside of all 
limitations of the one per cent. law, the auditor of said county, pursuant 
to a resolution of the board of county commissioners, levied a tax of 1.4 
mills for the year 1916 on all the taxable property of said county as an 
emergency levy under said section, and outside of the limitations of the 
one "per cent. law. 

"The· December collection of taxes is about finished; most of the tax 
payers of said county have paid the first half of their taxes, and some, no 
doubt, have paid both halves thereof, including this illegal rate, and the 
county auditor asks instructions as to remitting and refunding the illegal 
taxes so assessed and collected. 

"Please give the commission your opinion as to his powers and duties 
in the matter." 

In the supreme court decisions above referred to the court had under immediate 
consideration the provisions of section 5649-4, General Code, a part of the Smith 
one per cent. law, and section 7419 General Code, which read as follows: 

"Sec. 5649-4. For the emergencies mentioned in sections forty-four 
hundred and fifty, forty-four hundred and fifty-one, fifty-six hundred and 
twenty-t)ine, seventy-four hundred and nineteen and 7630-1 of the General 
Code, the taxing authorities of any district may levy a tax sufficient to 
provide therefor irrespective of any of the limitations of this act. 

"Sec. 7419. vVhen one or more of the principal highways of a county, 
or part thereof, have been destroyed or damaged by freshet, landslide, wear 
of watercourses, or other casualty, or, by reason of the large amount of 
traffic thereon or from neglect or inattention to the repair thereof, have be
come unfit for travel or cause difficulty, danger or delay to teams passing 
thereon, and the commissioners of such county are satisfied that the or
dinary levies authorized by law for such purposes will be inadequate to pro
vide money necessary to repair such damages, or to remove obstructions 
from, or to make the changes or repairs in, such road or roads as are ren
dered necessary from the causes herein enumerated, they may annually 
thereafter levy a tax at their June session, not exceeding five mills upon the 
dollar upon all taxable property of the county, to be expended under their 
direction or by the employment of labor and the purchase of materials in 
such manner as may seem to them most advantageous to the interest of the 
county, for the construction,. reconstruction or repair and maintenance of 
such road or roads or part thereof." 

The supreme court in these decisions held that county commtsstoners were 
without authority to make a tax levy under sections 7419 General Code, in excess 
of the limi.tations prescribed in the Smith one per cent law for the purpose of con
structing or repairing principal highways of the county, when the conditions 
calling for the. construction or repair of such highways arose merely from neglect 
or inattention in the repair thereof or by reason of the large amount of traffic 
thereon, and did not arise by reason of freshet, landslide or other casualty. 

The second, third and fourth syllabi of the opinion of the court in the first 
case noted by you read as follows: 
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"2. Section 5649-4, General Code, is not a legislative declaration that 
.all.the .conditions enumerated in section 7419 General Code, are emergencies 
for which taxes may be levied in excess of the limitation prescribed. 

"3. Exemption from the restriction fixed by such law applies only in 
·. favor of levies required to meet extraordinary conditions resulting from 

some unexpected or unforseen occurrence or circumstances, such as the 
destruction of or damage to a principal highway by freshet, landslide, wear 
of watercourses or other casualty. 

"4. Xcglect or inattention of public officers to repair highways does 
not constitute an emergency, and a levy of taxes for the purpose of meet
ing the expense of reconstruction, repair and maintenance of roads which, 
by reason of such neglect and inattention, or by reason of a large amount 
of traffic thereon, have become gradually worn out and unfit for travel, 
even though they cause difficulty, danger or delay, is not exempt as an 
emergency levy. Writ refused." 
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Tax levies having been made by the county comnuss10ners in a number of 
counties of the state as emergency levies under section 7419 General Code, under 
circumstances considered and held by the supreme court in the above cases not to 
justify such tax levies as levies in excess of the limitations prescribed by the Smith 
one per cent. law, the question made by you, I take it, is one of legal ways and 
means to effect a correction of the tax duplicates and to provide for a refund 
with respect to such taxes so levied, or portions thereof, which under the decision 
·of the supreme court above referred to are illegal. For it is to be noted that the 
supreme court in these cases did not hold that the county commissioners of a county 
could not legally make a levy under section 7419 General Code, to construct or re
pair highways which were out of repair by reason of neglect, inattention or ex
cessive traffic, but the court did hold that the county commissioners could not 
make such levies in excess of the limitations. prescribed by sections 5649-3a and 
5649-2 General Code, which, with respect to the question at hand, provide, re
spectively, that levies on the taxable property in the county, for county purposes, 
shall not in any one year exceed three mills, anrl that the aggregate amount of 
taxes. that may be levied on the taxable property in any county, township, city, vil
lage, school district, or other taxing district therein, shall not in any one year ex
ceed ten mills. And only to the extent that the levies here in question ar'e in ex
cess of either or both of the tax limitations prescribed by sections 5649-3a and 
5649-2 General Code were they illegal. 

To illustrate: If in any particular county the levy made by the county com
missioners for highway construction or repair under section 7419 General Code, 
though declared by them to be in excess of all limitations of the Smith one per 
cent. law, was together with all other levies for county purposes properly within 
the purview of section 5649-3a-in fact within the three mill limitation prescribed 
by that section-such levy would be illegal in any particular taxing district within 
the county only to the extent that it was in excess of the limitation prescribed by 
section 5649-2. On the other hand, if in any particular taxing district in the county 
this levy, together with all other levies within the purview of section 5649-2, was 
not in excess of the ten mill limitation prescribed by this section, it would be illegal 
only to the extent that it, together with all other levies for county purposes properly 
within the compas_s of section 5649-3a, was in excess of the three mill limitation 
of that section. 

The foregoing discussion is only for the purpose of defining the question pre
sented, for the fact 'that the levies in question were expressly declared by the county 
commissioners-to be· -fn excess of the limitations of the Smith one per cent law 
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makes it altogether probable that such levies were in fact in excess at least of the 
three mill limitation for county purposes prescribed by section 5649-3a, General Code. 

In the consideration of the precise question made by you, in which you ask 
the opinion of this department with respect to the power and authority of the 
county auditor or other county officers to remit taxes illegally levied by the county 
commissioners. for the constntction and improvement of highways under the pre
sumed authority of section 7419 General Code, and to refund such thereof as has 
been paid, it seems clear that no such authority can be found in the more or less 
familiar provisions of sections 2588, 2588-1 and 2589 General Code. 

Section 2588-1 General Code which was enacted as a part of the Parrett-Whitte
more tax law (106 0. L. 246), in terms provides that the county auditor shall, from 
time to time, correct any clerical errors which he discovers in the tax list, in the 
name of the person charged with taxes, the valuation, description or quantity of 
any tract, lot or parcel of land or improvements thereon, or minerals or mineral 
rights therein, or in the valuation of any personal property, or when property ex
empt from taxation has been listed therein, and that he shall enter such corrections 
upon the tax list and duplicate. 

Sections 2588 and 2589 General Code, which were formerly a part of section 
1038 Revised Statutes, have by a uniform line of decisions been held to authorize 
corrections of the tax duplicate and, when paid, a refunder thereof only as to taxes 
assessed on exempt property or extended on the duplicate by reason of clerical er
rors, as distinguished from fundamental errors, in the levy and assessment of taxes. 

State ex rei. v. Commissioners, 31 0. S. 271, 273; 
Insurance Co. v. Capellar, 38 0. S. 560, 574; 
Butler v. Commissioners, 39 0. S. 168; 
State v. Raine, 47 0. S. 447, 456; 
Commissioners v. Rosche, 50 0. S. 103, 112; 
Christ, v. Commissioners, 13 N. P., n. s., 457. 

As observed by the court in the case of State v. Raine, supra, an error does not 
have to be merely one occurring in copy or in computation to be a "clerical error" 
within the meaning of these sections, and it was there held that reductions made 
in the value of real property by a board of equalization, without a correspodding 
increase made by such board in other property, were errors which the county 
auditor could correct under the provisions of what is now section 2588 General Code. 

On the authority of the decision of the supreme court in the case of State v. 
Raine, supra, the circuit court of Cuyahoga county, in the case of Brooks v. Lander. 
14 C. C. n. s., 481, held that a decision of the supreme court which ousted the board 
of equalization and assessment in the city of Cleveland authorized the county 
auditor to thenceforth treat as clerical errors the changes which had been made in 
the tax duplicate pursuant to the order of said board, and to correct them in ac
cordance with the current duplicate. 

I am unable to hold that the decisions just noted support the conclusion that 
the taxes here· in question were assessed and collected by reason of any clerical 
error on the part of any officer or officers within the meaning of sections 2588 and 
2589 General Code. The levy of these taxes in excess of the limitations prescribed 
by law was erroneous, but the error was one of law and fundamental inuring in the 
levy itself. 

See Commissioners v. Rosche, supra. 

The question presented by you further suggests the consideration of sections 
1.2075, 12076 and 12077 of the General Code. Taxes paid on the levies here in ques-
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tion, to the extent that such levies exceeded the limitations of sections 5649-3a and 
5649-2 General Code, were, I assume, illegal within the meaning of these sections. 
These sections, however, do not afford any authority to the auditor or other county 
officers either to correct the duplicate with respect to such illegal levies or to remit 
taxes on such levies remaining unpaid. Neither do they seem to afford any right 
by action to recover back against the county, or any officers thereof in their official 
capacity, taxes that have been paid on such levies. The right of action afforded 
for the recovery of illegal taxes paid by a tax payer seems to be solely a personal 
action against the treasurer individually. Even if, however, on any view, these 
sections could be construed as affording a right of action against the county, or 
officers thereof in their official capacity, for the recovery back of illegal taxes paid 
by a tax payer, I apprehend with respect to the situation here presented that prac
tically all the taxes paid on the levies here in question \~ere paid voluntarily, and 
that such payments do not, therefore, furnish a legal ground of recovery against 
any one. 

:.ray v. Cincinnati, 1 0. S. 268; 
:.farietta v. Slocumb, 6 0. S. 471; 
Wilson v. Pelton, 40 0. S. 306; 
Whitbeck v. 11insch, 48 0. S. 210; 
Commissioners v. Rosche, supra; 
Railway Co. v. :.rartin, 53 0. S. 386 . 

. \s the payment of taxes on these illegal levies does not constitute a legal claim 
against the county fqr the repayment thereof, I do not know of any authority fol
lowing the consideration of these sections by which the officers of the county, or 
any of them, can refund the taxes so paid. It has been held in this state that 
county commissioners-and I apprehend the same is true of other officers of the 
county-represent the county in respect to its financial affairs only so far as author
ity is given to them by statute, and that they may pass upon and adjudicate only 
such claims which, under the statutes, may be the subject of a legal claim against 
the county, and that they are without jurisdiction to entertain or adjudicate claims 
which are either wholly illegal or of such a nature as not to form the subject of a 
valid claim for any amount. 

Jones, Auditor, v. Commissioners, 57 0. S. 189; 
Peter v. Parkinson, 83 0. S. 36; 
State v. Lewis, 20 C. C. 319. 

Sections 5624-10 and 5624-11 of the General Code, enacted as a part of the 
Parrett-Whittemore bill, are identical in their provisions with those of sections 
5617-4 and 5617-5 of the General Code which were repealed in the enactment of the 
Warnes tax law. Said sections 5624-10 and 5624-11 of the General Code read as 
follows: 

"Sec. 5624-10. The tax commission of Ohio may remit taxes and pen
alties thereon, found by it to have been illegally assessed, and such penal
ties as have accrued or may accrue, in consequence of the negligence or 
error of an officer required to perform a duty relating to the assessment 
of property for taxation, or the levy or collection of taxes. It may cor
rect an error in an assessment of property for taxation or in the tax list 
or duplicate of taxes in a county, but its power under this section shall not 
extend to taxes levied under the provisions of subdivision 2 of chapter 15 
of title 2, part second of the General Code. 
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"Sec. 5624-11. No such taxes, assessments or penalties in excess of 
one hundred dollars, shall, in any case, be remitted until after ten days' 
notice in writing of the application to have same remitted has been served 
upon the prosecuting attorney and the county auditor of the county where 
such taxes or assessments were levied and proof of such service has been 
filed with the commission. \\Then any taxes or penalties have been remitted 
as provided in this and the next preceding section, the commission shall 
make a report thereof to the auditor of state." 

The provisions of these sections do not call for an extended discussion. It is 
plain from these provisions that, except as to taxes assessed on the business of 
trafficking in intoxicating liquors, authority is granted to the tax commission to 
remit taxes illegally assessed, and in their application to the question at hand, these 
provisions authorize the tax commission to remit unpaid taxes extended and now 
standing on the county tax duplicate by reason of illegal levies made by the county 
commissioners of said county under section 7419 of the General Code. 

There is nothing, however, in the provisions of the sections under consider
ation authorizing a refunder of the taxes paid on such illegal levy. The question 
presented by you requires a consideration of the provisions of section 12078-1 of 
the General Code, which reads as follows: 

"That if, by judgment or final order of any court of competent juris
diction in this state, in an action not pending on appeal or error it has been 
or shall be adjudged and determined that any taxes or assessments or part 
thereof levied after January I; 1910, was illegal and silch judgment or 
order has not been made or shall not he made in time to prevent the col
lection or payment of such tax or assessment, then such ta.-..: or assessment 
or such part thereof as shall at the time of such judgment or order be 
then unexpended and in the possession of the officer collecting the same, 
shall be repaid and refunded to the person paying such tax or assessment 
hy the officer ~aving the same in his possession." 

The proper construction of the provisions of these sections in their application 
to the situation of facts presented by your inquiries is a matter of some difficulty. 
It will be observed, however, from the provisions oi these sections that before a 
tax payer can have a refunder of taxes paid by him, there must be a judgment or 
final order of a court of competent jurisdiction in this state in an action not pend
ing on appeal or error adjudging and determining said taxes so paid by him to be 
illegal, which judgment or final order shall not have been made in time to prevent 
the collection of such illegal taxes. 

In the case of Menning v. Zangerle, above•noted, which was an original action 
in mandamus in the supreme court, the court had before it for consideration only 
the levy made by the county commissioners of Cuyahoga county under the assumed 
authority of section 7419 of the General Code, which levy the county commissioners 
of said county in said action sought to compel the county auditor to extend for 
collection on the tax duplicate of the county. The court in this case denied the 
petition for a writ of mandamus on the ground that the said levy was illegal and 
the same was not, therefore, placed on the tax duplicate. The supreme court in 
this case did not decide that the board of county commissioners of a county may 
not in an·y event make a levy for taxes under section 7419 of the General Code in 
excess of the limitations of the Smith law, but did decide that such levy could be 
made in excess of the limitations of the Smith law only when the conditions calling 
for such levy for the purpose of constructing or repairing principal highways in a 
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county were caused by some one or more of the things mentioned in said section 
7419 of the General Code, which were the occasions of real emergencies. 

The decision of the supreme court in this case, therefore, although affording 
a binding rule as to the construction of the statutes therein involved and consid
ered, was not itself an adjudication with respect to the levy made by the com
missioners of the other counties under section 7419 General Code, though made· in 
excess of the limitations of the Smith law. The question with respect to the legality 
or illegality of such levy in other counties obviously depends in each case upon the 
facts with respect to the conditions calling for and actuating the county commis
sioners in making such levy. It follows, therefore, that the judgment of the su
preme court in the case of State ex rei. ~1enning vs. Zangerle, though made by a 
court of competent jurisdiction in this state in an action not pending on appeal or 
error is not a judgment or final order which, under the provisions of section 
12078-1, affords to the tax payers in other counties of the state a right to a re
funder for taxes paid by them under illegal levies made by the county commis
sioners of such county under section 7419. 

The case of Staley, Auditor, Y. State ex rei. Hunt et al., referred to by you, 
was an action wherein the supreme court on petition in error reversed a judgment 
of the court of appeals of l\fiami county which affirmed a judgment of the common 
pleas court of said county, sustaining the petition of the commissioners for a writ 
of mandamus against Staley, the county auditor, requirin5 him to extend on the 
tax duplicate for collection a levy made by said county commissioners under section 
7419 in excess of the limitations of the Smith law. Although the condition calling 
ior the leyy made by the commissioners of :O.liami county was not occasioned by 
a freshet, landslide or other casualty, said levy was held by the common pleas 
court to be legal, and entertaining the same view with respect to the legality oi 
this levy the court of appeals on April 18, 1916, affirmed the judgment of the com
mon pleas court. On January 30, 1917, the supreme court, on authority of the case 
of State ex rei. ~lenning v. Zangerle, reversed the judgment of the court of appeal-; 
of ).fiami county and thereby held the levy made by the county commissioners of 
said county to be illegal. It, therefore, appears that within the purview of section 
12078-1 the judgment of the supreme court in the case of Staley, Auditor, \'. State 
ex rei. Zangerle, was a judgment or final order of a court of competent jurisdic
tion in this state adjudging and determining the le\·y made by the commissioner,; 
oi ;\[iami county to be illegal, which judgment aticl final order was not in time to 
prevent the collection of such illegal taxes. and the only question with respect to 
the right of tax payers in :\1 iami county to a refundcr of such illegal taxes paid 
by them depends upon the question of whether or not the judgment and linal order 
oi the supreme court was a judgment 

"in an action not pending on appeal or error," 

within the meaning of said language as used in section 12078-1. 
This language as used in section 12078-1 seems to he open to two possible in

terpretations: 
I. That the action in which the judgment or final order is made shall not he 

an action pending on appeal or error in the court rendering such judgment ; and 
2. That such judgment or final order shall be made by a court in an action 

to which appeal or error has not been prosecuted : or if prosecuted is no longer 
pending-. 

Looking to the purpose of the statute as a whole it seems to me that the intent 
of the legislature in using the language above quoted was to require a final deter
mination by a court of competent jurisdiction before the right of a tax payer to a 
refunder of such illegal taxes by him paid has accrued, and consistent with the 
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purpose of this section, and giving effect to the language used by the court in its 
enactment, I cannot believe that it was the intent of the legislature to limit such 
right of refunder on the payment of illegal taxes to judgments or final orders made 
and entered by a court in the exercise of original jurisdiction only. 

Giving effect to the manifest purpose of these provisions, before noted, it seems 
clear that a judgment of the supreme court in the exercise of its appellate juris
diction adjudging and determining a tax to be illegal is just as effective when made 
after such illegal tax is collected to afford a right of refunder to a tax payer paying 
such illegal tax as would be a judgment 9r final order of the court of common 
pleas of a county in the exercise of its original jurisdiction. 

I am, therefore, of the opinion lhat the judgment of the supreme court in the 
case of Staley, Auditor, v. State ex rei. Hunt et a!., above noted, is a judgment 
or final order which, under the provisions of section 12078-1 affords to a tax payer 
of l\1iami county paying illegal taxes on said levy made by the commissioners of .the 
county under the provisions of section 7419 a right to a refund of such illegal taxes 
paid by him if such illegal taxes so paid have not been expended. These taxes 
were collected for county purposes only, and though they have probably been dis
tributed to the proper funds they may be refunded if they ha\·e not been expended 
and are in the possession of the county treasurer. 

I hardly need to say that as in the case of State e.x rei ~[enning v. Zangerle. 
before discussed, the court in the case of Stalev, Auditor. \'. State ex rei. Hunt et al.. 
had before it for consideration only the pa~ticular levy there involved, and the 
judgment of the court afforrls no right to a refunder of illegal taxes of the same 
kind in other counties. 

In conclusion I note that section 301 of the Cass road law, one of the curative 
sections of the said act, has been carried into the Page and Adams supplement to 
the General Code as section 12078-1. This section, among other things, provides 
for a right of refunder for taxes or assessments paid for particular roads there
tofore constructed or improved or ordered to be constructed or impro\·ed. \Vithout 
discussing the provisions of this section of the Cass road law it is sufficient to note 
that it was not intended to cover a case of the kind presented by your inquiry. 

120. 

Very truly yours, 
JosEPH McGHEE, 

A ttonrey-General. 

BOARD OF EDUCATION-MAY COMPROMISE CL\DI DUE IT. 

A board of education ma:y compromise a claim justly mrd legalf.v d11e it. 

CoLUMBUS, OHIO, ·March 17, 1917. 

HoN. CHARLES G. WHITE, Prosewti11g Attorney, Batavia, Ohio. 

DEAR SIR :-In your letter of March 14, 1917, you ask my opinion on the fol
lowing proposition : 

"The bank at K ew Richmond, Ohio, through its cashier, was forced to 
go in the hands of a receiver and at the time it was the depository of ~ew 
Richmond school district. The bank gave a bond as is required by law, but 
gave personal security with seven men on the bond, all but two of whom 
w"ere considered to be worth the full amount of the same, hut since the 
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crash came three oi the signers have gone into bankruptcy, the ca~hier has 
died without a cent, one of the others has been entirely broken up and the 
other two could not, if pushed, pay \·ery much. By arranging a compromise 
with their creditors, two of the securities can and will pay more than could 
he collected from them by a suit, and the board of education arc more 
than willing to accept this settlement if they have the legal right ~o to do. 
Therefore, my specific question is, can the board of education under the 
powers conferred upon them by section 4749 of the General Code, or other
wise, compromise this matter with .these two men without bringing a suit, 
which at this time would jeopardize their chances of recovering anything· 
like they will get under this settlement?" 

General Code section 4749 provides in part as follows: 

.. The board of education of each school district * * * shall be a 
body politic and corporate, and, as such, capable of suing and being sued, 
contracting and being contracted with, inquiring, holding, possessing and 
disposing of real and personal property. * * *" 

A board of education is made by law the governing power of a school dis
trict and all the financial transactions thereof. J t is clothed with authority to do 
whatever is necessary in its corporate capacity to carry out the intention of those 
in authority in the management and control of the public schools. It is permitted 
to make all necessary and proper arrangements for conducting the schools and 
for the raising of money with which to conduct the same, to build buildings, fur
nish and equip same and in fact to do generally those things necessary that the 
public schools might be the necessary and useful institutions which they are claimed 
to be. The power to sue and be sued ordinarily carries with it the power to com
promise and be compromised with, but it might· be well to determine just what 
the word "compromise" means, implies or includes. 

Bouvier says: 

"A compromise is an agreement made between two or more parties as 
a settlement of a matter in dispute." 

Cye., page 505 (Vol. 8), says: 

"A valid compromise may be made by any parties between whom a 
controversy as to their respective rights exist and who are not under any 
disability to contract." 

The American and English Encyclopedia of Law, VoL 6, page 418, perhaps 
uses language a little more applicable here than either of the above definitions, 
to wit: 

"Compromise has been defined as an agreement between two or more 
persons, who, to avoid a law suit, amicably settle their differences on such 
terms as they can agree upon." 

In all the above definitions the principle of entering into a contract or an agree
ment is manifest, and in section 4749 G. C. the especial power to contract and be 
contracted with is given to a board of education. There is some law. however, in 
Ohio which tends toward a solution of this matter. 
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In Board of Education Y. 1-lilligan, 51 0. S. 115, the treasurer of a school dis
trict defaulted and instead of the board of education bringing suit upon the bond, 
the board brought suit directly against the treasurer on account. On page 116 the 
court uses the following language: 

'The board of education is by statute made a legal entity, empowered 
to sue and be sued. The money detained belonged to it and it had the 
right to recover same. The remedy is not limited to an action on the bond. 
l t may su~ a defaulting treasurer for money had and received, as was done 

'in this case." 

In Ohio ex rei., etc., v. Treasurer, etc., 22 0. S. 144, the court, on page 147, 
uses the following language: 

"The township board of education is by statute constituted a body pol
itic and corporate, and as such is authorized to contract and be con
tracted with, to sue and be sued, plead and be impleaded with, in any of 
the courts of the state. They are invested, in their corporate capacity, with 
the title, care, and custody of all school houses, school house sites, school 
libraries, apparatus, or other property belonging to the school district with
in the limits of their jurisdiction, with full power to control the same in 
such manner as they may think will best subserue ·the interests of c0/111/lOit 
schools and the cause of education." 

There is some similarity between the language of the General Code, which 
confers powers upon boards of education, and the language of the General Code 
which confers powers upon boards of county .commissioners. By General Code 
section 2408 a board of county commissioners may sue and be sued, plead and be 
impleaded, maintain and defend all suits in law and in equity, and do generally 
thos.e things which are necessary to preserve and protect the property of the county. 

In construing the language of said section the court held in Shanklin, et a!. v. 
Commissioners, 21 0. S. 583: 

''It may be laid down as a general rule that the board of county com
missioners is clothed with authority to do whatever the corporate or polit
ical entity, the county, might, if capable of rational action, except in re
spect to matters the cognizance of which is exclusively vested in some 
other officer or person. On~y what the county might not do, it may not, 
except as aforesaid. It is, in an enlarged sense, the representative and 
guardian of the county, having the management and control of its financial 
interests. 

''It ca11110t be coutended that the county, if capable to act, 111ight 110t, 
i11 a11y lawful way, adjust a11d accept satisfactio11 of a liability justly a11d 
legally due to it." 

\Vith same force, then, it seems to me it should be argued that the board of 
education can, under the powers granted it, adjust and accept satisfaction of a 
liability justly and legally due it-and why should this not be so? The property 
from which recovery is to be had might be of such a nature that without prompt 
acting, serious loss and injury would result. If such were the case, is it to be pre
sumed that the legislature, using language of the strength of that used, in that 
part of section 4749 above quoted, intended to limit the authority of the board to 
certain classes of contracts and simply because powe·r was not specifically granted· 
to compromise that the board would be seriously injured financially? \Ve "think no"t. 
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I prefer to believe that the legislature intended, when it used the language "to sue 
and be sued" and "to contract and be contracted with," to convey upon the board 
of education full and complete power to do whatever was necessary to be done to 
best subserve the interests of the common schools, and as you state in your letter 
that money can be saved by compromising, I can see no reason why the board of 
education, eveJ,J though it is a body of limited powers, cannot compromise said 
claim and thus save money for the tax .payers of the district. 

Holding the above views, then, I advise you that the board of education can, 
under the powers conferred upon it by section 4749 G. C., compromise a claim 
which, but for such compromise, jeopardizes its chance of recovering thereon. 

121. 

Very truly yours, 
JosEPH McGHEE, 

AttorHey-General. 

COLUMBUS DAY-HOLIDAY ONLY FOR PURPOSE OF COMPUTING 
TIME IN REFERENCE TO PAYMENT AND PROTESTING COMMER
CIAL PAPER. 

Held: Co!ulllbus day is not a holiday for all purposes, but is only a holiday 
for the purpose of co111puting tillle ill reference to pay111ent and protesli11g of com
mercial paper. 

CoLl.Jli!BTJS, Onro, March 19, 1917. 

I-f oN. S.\1\!TJEL DOJ:.RFLEk, Prosecuthzg A ttonzey, Cleveland, Ohio. 

DEAR SIR :-I am 'in receipt of your communication February 26, 1917. as 
follows: 

"I have been asked as to whether or not October 12, popularly known as 
Columbus day, is a legal holiday. 

"An investigation of the statutes in referance to legal holidays indicates 
that section 8301 is the principal section on that subject. That section pro
vides that New Year's day, \Vashington's birthday, 'Memorial day, Independ
ence day, Labor day, Columbus day, Christmas day and Thanksgiving day 
are holidays 'for the purpose of this division.' The division referred to is 
the one dealing with negotiable instruments. 

"This would seem to indicate that these days were made holidays 
merely for the purpose of computing time in reference to payment and 
protesting of commercial paper. 

"The only other sections creating legal holidays are sections 5976, 5977 
and 5978 which makes election day a part holiday, Labor day a full holiday 
and Saturday afternoons a holiday. . 

"It is generally believed that New Year's day, Christmas day, Memorial 
day and the other days are by statute made full and complete holidays, but 
unless there are other provisions of the statute which make them so, it 
would seem that this is an erroneous notion. 

"Since this is a matter of state-wide interest, I call it to your atten
tion so that I may have the benefit of your opinion." 

10-Yol. 1-A. G. 
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Section 8301 provides as follows: 

"Section 8301. The following days, viz.: 
"1. The first day of January, known as New Year's day; 
"2. The twenty-second day of February, known as Washington's 

birthday; 
"3. The thirtieth day of May, known as Decoration or ~1emorial day; 
"4. The fourth day of July, known as Independence day; 
"5. The first Monday of September known as Labor day; 
"6. The twelfth day of October, known as Columbus Discovery day: 
"7. The twenty-fifth day of December, known as Christmas day; 
"8. Any day appointed and recommended by the governor of this state 

or the president of the United States as a day of fast or· thanksgiving and 
"9. Any day which may hereafter be mad~ a legal holiday, shall for 

the purpose of this division, be holidays. But if the first day of January,. 
the twenty-second day of February, the thirtieth day of May, the fourth 
day of July, or the twenty-fifth day of December be the first day of. the 
week, known as Sunday the next succeeding secular or business day shall 
be a holiday.". 

The above quoted section provides that the days enumerated therein "shall for 
the purposes of this division, be holidays." The only thing to determine then in 
answering your· question is, what is meant by the phrase "for the purpose of this 
division." 

This section of the statute, since its enactment, has always been connected 
with the act dealing with negotiable instruments. It might be well in this connec
tion to trace the history of the act creating negotiable instruments. The first act 
on this subject was passed Kov. 15, 1799, found in volume 2, Laws of the North 
Western Territory and entitled an act, making promissory .notes and inland bills of 
exch~nge negotiable. After this original act had been amended several times an act 
was passed March 26, 1861, 58 0. L. 41 entitled an act supplementary to "an act 
making certain instruments of writing negotiable, passed February 25, 1820." 

This act after setting forth a certain number of days therein, provided they 
shall, for all purposes whatsoever as regards the presentment for payment or ac
ceptance and the protesting or giving notice of nonacceptance; etc., of negotiable 
paper, be holidays. This act was later amended by the passage of the so-called 
uniform negotiable instruments. act, passed April 17, 1902, ·95 0. L. 197. The section 
providing for holidays was carried into said act as subdivision 5. 

The history of the law showing, as it does, the connection of the provision 
relative t~ holidays and the act making certain instruments negotiable, I think it was 
the intention of the framers of this law that the holiday provision should be read 
only in connection with the act relating to negotiable instrument,. and that the only 
construction that can be placed upon the phrase "for the purpose of this division" 
is, that the holidays enumerated in section 8301 are holidays merely for the pur
pose of computing time in reference to payment and protesting of commercial paper. 

Section 5977 G. C. provides as follows: 

"Section 5977. The first Monday in September of each year shall be 
known as 'Labor day,' and for all purposes, shall be considered as the first 
day of the week." 

Y.ou will note that in section 8301 the first l\londay in September, commonly 
known as Labor day, is mentioned with the other days as a holiday for the pur
pose of that division and it is specifically provided in section 5977 as a holiday "for 
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all purposes." lt is my opinion, therefore, had it been the intention of the legis
lature that Columbus day and the other days mentioned in section 8301 should be 
holidays for all purposes they would have been specifically provided for in the same 
manner as Labor day. 

Therefore, I advise you that Columbus day is not a holiday for all purposes, 
but is only a holiday for the purpose of computing time in reference to payment 
and protesting of commercial paper. 

122. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Ge11eral. 

THE QUESTIO.\' OF WHETHER OR ~OT A COUNTY WILL BE ABLE TO 
. PAY lTS SHARE FOR A PROPOSED ROAD L\lPROVEMENT DE
PENDS 0.\' WHETHER THE LEVY FOR SAID D.IPROVE:\fENT, TO
GETHER WITH THE OTHER LEVIES, CA.\' BE KEPT WITHIN FIF
TEE.\' ·MILLS LDIITATIOK. 

TV/zetlzer a cozwty will be in position to assume its portion of the cost and ex
pense of improviug a highway, depeuds upo11 tlze questio11 whether the levy neces
.wry to be made to provide the portion of the cost mzd e.rpense of the townships 

·through which the highway passes and the coui;ty, together with other levies pro
<•idcd by law, can be kept within tlze statutory limitatiou of 15 mills, not consider
iug emergency le·vies. 

. CoLUMBus, OHIO, March 19, 1917. 

J-lox. (LINTON Cowt:N, State Highway Commissiouer, Columbus, Ohio. 

DEAR SIR :-I have your letter of i\1arch 9, 1917, in which you ask my opuuon 
in reference to a certain matter set out therein. Your communication reads as 
follows: 

''I am attaching hereto copy of a resolution dated February 8, 1917, 
signed by two of the members of the board of commissioners of :\1uskingum 
county, making application for state aid and federal aid in the improve
ment of main market road No. IV, intercounty highway No. 1, in :\Iusking
mn county, and agreeing on behalf of the county that if the sum of $140,-
000.00 be secured from the state or federal government for the above im
provement 'to meet the above amount of $140,000.00 or as much more as 
will be necessary for the improvement and construction of the above men
tioned road between the corporation line of Zanesville and the west cor
poration line of New Concord.' 

"lt has ],een and is my intention to expend a sum not to exceed $10,000 
per mile in the improvement of the road requested by the commissioners, 
which improvement would approximate 14 miles, and I have contemplated 
that the funds to be expended on this improvement shall be the funds se
cured from the federal government under the federal aid road act and ap
propriated to the state of Ohio for the fiscal year 1917. 

''At a conference in my office at a recent date with two of the members 
of the board of commissioners of l\Iuskingum county and the prosecuting 
attorney of that county, the question arose as to the ability of :\fuskingum 
county to take care or provide the necessary means of financing their share 
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of the cost of this improvement. The state director of the Ohio good roads 
federation was called into the conference and stated to the commissioners, 
the prosecutor and myself that after a thorough investigation of the situa
tion in Muskingum county and Washington, Perry and Union townships, 
through which the above improvement lies, the county would .be unable this 
year to live up to any such agreement as is contained in the attached res
olution. 

"Before we proceed further with the preliminary steps necessary or 
leading up to final agreement with the commissioners of Muskingum county, 
and the assurance to the federal government that the necessary funds have 
been arranged for, and will be available to pay obligations, if incurred, it 
is necessary to know positively whether or not l\Iuskingum county is in po
sition and is able to place a levy that will come within the fifteen mill lim
itation to create a fund sufficiently large to meet its share of the obligation 
for the above mentioned improvement, which may be considered as any
where from $140,000.00 to $200,000.00. 

"Inasmuch as the matter is urgent and in doubt, I, therefore, request 
you to investigate the situation in Muskingum county and advise me ac
cordingly." 

To your communication is attached a resolution upon which the opm1on asked 
in your communication is based. 1 will not set out in full the resolution, but sim
ply note the parts of it that are vital ·in the consideration of the question proposed. 

In the beginning I desire to say that the information you seek is based more 
upon fact than upon law, but I may be able to so quote the law in connection with 
the facts that it will assist you in arriving at a conclusion as to what you had 
best do under all of the circumstances. 

Your question is as to whether Muskingum county is able to carry out the 
agreement set forth in the copy of the resolution attached to your communication. 
One clause of said resolution reads as follows: 

"BE IT FURTHER RESOLVED, That upon the receipt of the letter 
or communication from the state highway commissioner of January 18, 
1917, stating the state and federal government will furnish the smn of 
one hundred forty thousand ($140,000) dollars that the board of county 
commissioners for and upon behalf of l\iuskingum county hereby agrees 
for and upon behalf of said county to meet the abO\·e amount of $140,000.00 
or as much more as will be necessary for the improvement and construc
tion of the above mentioned road between the corporation line of Zanes
ville and the west corporation line of New Concord, Ohio, upon the fol
lowing conditions:" 

In this section the county commissioners of :\Iuskingum county agree, for and 
on behalf of said county, to meet the above amount of $140,000.00, or as much more 
as will be necessary for the improvement and construction of the road mentioned 
therein, and in your letter you state that the amount to be borne by J\1uskingum 

·county, if said road is· constructed, would be somewhere between $140,000.00 and 
$200,000.00. Xow, your question is as to whether, 'when we take into consideration 
the condition of the tax duplicates of the different taxing subdivisions, :\fuskingnm 
county is in position to carry out its part of its agreement. 

First, I will give you some information as to the facts in this matter. You state 
that this improvement passes through Perry township, Washington township and 
Union township of :\1 uskingum county. This is an important fact inasmuch as the 
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township through which the improvement passes will have the greater burden to 
bear for they will have to bear their share of the county's portion as well as their 
own portion of the cost and expense of the improvement. 

The records for the year 1916 show that the tax rate in Union township proper 
is 14.8 mills; in Xew Concord village, which is within Union township, the tax 
rate for 1916 was 16.2 mills; in X orwich village the tax rate for 1916 was 13.2 
mills; in Perry township in 1916 the tax rate was only 10.2 mills and in Wash
ington township for the same year the tax rate was 10 mills, while Pleasant 
Grove school district, located within \Vashington township, had a rate of 11.04 
mills for 1916. So that Washington township and Perry township could undoubt
edly bear the extra burden incident to the construction of said proposed highway. 
But how Union township and its villages could assume the extra burden incident 
to said improvement I do not know. The records show that the tax rate of New 
Concord village has been uniformly high-in 1913, 15.6 mills; in 1914, 14 mills; 
in 1915, 14.4 mills, and in 1916, as stated aboYe, 16.2 mills. Now this is the con
dition of the tax levies in the townships through which the improvement would pass. 

It is important also to note the condition of the tax levies in other taxing sub
divisions of the county because all of the property of the county will have to share 
in the county's portion of the expense and cost incident to said improvement. In 
1916 Taylorsville village had a tax rate of 16.6 mills; Duncan Falls school district, 
16.4 mill~; Frazeysburg Yillage, 15.2 mills; Zanes,·ille city, 16 mills. It is true the 
subdivisions given have the highest rate of any taxing subdivisions in the county, 
but as we often say a chain is no stronger than its weakest link, so the county in 
this case is no stronger financially than its weakest subdivision. 

To be sure I do not know what the financial situation of the different taxing 
subdivisions of Muskingum county will be for the year 191i, but their tax levies 
for the year 1916 would indicate that it would be almost impossible for the county 
and the different taxing subdivisions of the county to bear their share of the cost 
and expense incident to said improvement. 

\Vith the facts as set out above, and you can judge of the facts as well as I can 
and possihly better, let us note briefly the law that would apply in this case, in 
the event that you go ahead with said proposed improvement. 

Section 5649-3a of the General Code provides that: 

"On or before the first :t\Ionday in June, each year, the county com
missioners of each county, the council of each municipal corporation, the 
trustees of each township, each board of education * <; * shall submit 
or cause to be submitted to the county auditor an annual budget, setting 
forth in itemized form an estimate stating the amount of money needed for 
their wants for the incoming year." 

Section 5649-3c G. C. provides that: 

"The budget commissioners shall examine such budgets and estimates 
prepared by the county auditor, and ascertain the total amount proposed 
to be raised in each taxing district for state, county, township, city, vil
lage, school district, or other taxing district purposes. If the budget com
missioners find that the total amount of taxes to be raised therein does 
not exceed the amount authorized to be raised in any township, city, vil
lage, school district, or other taxing district in the county, the fact shall be 
certified to the county auditor. If such total is found to exceed such author
ized amount in any township, city, village, school district, or other taxing 
district in the county, the budget commissioners shall adjust the various 
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amounts to be raised so that the total amount thereof shall not exceed in 
any taxing district the sum authorized to be levied therein. In making 
such adjustment the budget commissioners may revjse and change the an
nual estimates contained in such budgets, and may reduce any or all the 
items in any such budget, but shall not increase the total of any such 
budget, or any item therein. The budget commissioners shall reduce the 
estimates contained in any or all such budgets by such amount or amounts 
as will bring the total for each township, city, village, school district, or 
other taxing district, within the limits provided by law." 

Now let us note in connection with the above two sections, the provisions that 
would have to be made by the county commissioners and township trustees to meet 
their respective portions of the cost and expense of the improvement. 

Section 1222 of the General Code provides that the county commissioners, for 
the purpose of providing a fund for the payment of the county's proportion of the 
cost and expense of the construction, improvement, maintenance and repair of 
highways under the provisions of this chapter, are authorized to levy a tax, not ex
ceeding one mill, upon all taxable property of the couuty. 

In the same section it is provided that the township trustees are authorized to 
levy a tax, not exceeding two mills, upon all taxable property of the township in 
which such road improvement or some part thereof is situated, this for the purpose 
of providing a fund for the payment of the proportion of the cost and expense to 
be paid by the township trustees. 

Now it will be readily seen that the levies made by the different townships 
upon the property of the townships and the levy made by the county commissioners 
upon all of the property of the county, will come before the budget commissioners 
for an adjustment and that adjustment will have to bring the total levs within the 
15 mill limitation, other than a few emergency levies, and from section 5649-3c G. C. 
the budget commission is given authority to reduce in amount any levy or levies so 
made by the trustees or commissioners or school board as to them may seem best. 
There seems to be no preference in law given to any particular levy. 

Now you can see the difficulties with which the budget commissioners of 
iM uskingum county will be confronted when we note that many of their subdi
visions are already above the maximum limit, at least they were in 1916. Of 
course, as I said before, what their condition will be in 1917 I have no means of 
knowing. 

But let us go one step further. Suppose that the county commissioners, under 
section 1223 of the General Code in anticipation of the collection of such taxes or 
the assessments to be made against the property owners, should decide to issue 
bonds. If this is done the county commissioners must, prior to the issuance of 
such bonds, provide for levying and collecting annually a tax upon all taxable prop
erty of the county to provide a sum sufficient to pay the interest on such bonds and 
to create a sinking fund for their retirement at maturity. Now suppose any one 
of the townships interested in this matter should fail to meet the le\'Y necessary 
to meet their proportion of the cost and expense. Then, under the· provision for 
levying and collecting annually a tax upon all taxable property of the county, the 
county commissioners would be compelled to raise a sum sufficient to take care of 
the interest on such bonds and to create a sinking fund for their retirement at 
maturity. In such a case the levy for the taking care of the bonds would necessarily 
take precedence over the levies for other purposes. So that the budget commis
sioners in making reductions of the different items submitted to them by any taxing 
subdivision would virtually he compelled to give precedence to the levy made for 
road purposes because if this is not taken care of under the regular levies made 
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it will have to be taken care of under the agreement made by the county commis
sioners that they would levy a tax sufficient to take care of the bonds. 

X ow the above is about all the information I can give you both as to the facts 
and as to the law and you will have to be the judge in view of the condition of the 
tax duplicate of said county for 1916 and in view of the law as applied to said facts, 
as to whether the budget commissioners of :.\Iuskingum county could so reduce the 
different items as to bring the total tax levy for the different subdivisions of the 
county within the 15 mill limitation, this limitation not including of course a few 
levies for emergency purposes which may be outside of the 15 mill limitation. 

While this opinion is not as definite as J should like to make it, yet it is as 
definite as I can make it due to the fact that your question embodies not only law, 
but facts as well. 

Let me suggest also that the county auditor, before the final agreement is en
tered into between your department and the county, must certify that the moneys 
necessary for said improvement are in the treasury or are in process of collection. 

123. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Ge11eral. 

BOARD OF EDUCATIO~-BY ACQUIRI~G PRIVATE RIGHT OF WAY 
.MAKING DISTANCE FOR PUPILS TO TRAVEL LESS THAN TWO 
:.\IILES-DOES !\OT RELIEVE ITSELF FRO::\f LIABILITY FOR 
TRANSPORT A TIO;-..J. 

A board of educatio1z callllOI exempt itself from liability for transportation ofi 
pupils by obtaining a right of way across private property which, if traveled by th'i! 
pupils, "<c'ould be less than two 111ilcs. 

Cow~rnvs, OHio, ::\farch 19, 1917. 

HoN. E. E. LINDSAY, Prosecuting Attomey, Ne~c' Philadelphia, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your Jetter of March 5, 1917, m 
which you ask my opinion on the following: 

"Section 7731 of the General Code and the opm1ons of your office 
relating thereto are to the effect that boards of education must provide 
transportation for pupils who reside more than two miles from the school 
house to which they are assigned, measured along the most direct public 
highway. 

"\\'e ha\·e several instances in our county, where, hy reason thereof, 
boards of education are required to transport pupils, yet such pupils li\·e 
much less than two miles from such schools by crossing private premises. 

"Has a board of education the power to obtain a private right of way 
across private premises for such pupils where it can be done at a cost less 
than the costs of transportation, and thus a\·oid the costs of transporta
tion or save money by so doing?" 

In your inquiry you refer to section 7731 G. C., which reads in part as follows: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school, the board of education shall provide 
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transportation for such pupils to and from such school. The transportation 
for pupils living less than two miles from the school house, by the most 
direct public highway shaJI be optional with the board of education. * * *" 

The language used in that portion of the above section quoted, and particu
larly that part "by the most direct public highway'' seems to eliminate any other 
route or course than by foJiowing the public highway and the construction placed 
upon the above section, and the other sections of the General Code which relate to 
the subject, convinces me that our courts take only this view of the matter. 

In Board of Education v. Board of Education, 58 0. S. 390, the Coblentz 
children resided more than one and one-half miles (the distance mentioned by 
the statute then) from the school in the district of their residence, but said children 
lived less than that distance if measured in a direct line, and it was" averred that 
the land owners along such direct line always permitted the children to. ·foJiow it 
in attending school and that it was a convenient and practical route for them to 
travel. The court held: 

"Counsel for the plaintiff in error contend that the distance from resi
dence to school is to be taken 'as the crow flies.' The courts below 
properly rejected this aerial view of the subject. The legislation provides 
for the convenience of children in attending school, and the distance is 
to be taken as they travel along the most direct public highway from the 
schoolhouse to the nearest portion of the curtilage of their residence." 

In Board of Education v. Board of Education, 23 0. B. Rep. 698, the plaintiff 
seeks to recover froJ;ll the defendant tuition for three pupils who resided less than 
one and one-half miles "as the crow flies," but the court held that whether the chil
dren go by public or private conveyance, or whether they walk to and from school, 
they are expected to go by the most direct and convenient highway, and the length of 
that course determines the distance from home to school; and following the 
ruling of the court, the distance from the home to the school was measured from 
the exit of the curtilage, along the most direct established route by Jane or path 
to the nearest highway and then following the center line of the highway to the 
door of the schoolhouse. 

The same view as above was taken by the court in Board of Education v. 
Board of Education, 15 0. N. P. (n. s.) 521, which last mentioned case was 
affirmed without opinion in 88 0. S. 

I must therefore hold that the distance being measured by the most direct public 
highway route, the board of education has no power to deprive pupils of the 
means of conveyance if a private way could be obtained across private premises. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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124. 

:'IIEASURE.\IEXT-OF DISTA~CE FR0.\1 PUPIL'S HO.\IE TO SCHOOL
.\IUST BE :\fADE ALOXG HIGHWAY OPEXED TO PUBLIC AXD XOT 
SDIPLY DEDICATED AXD PLATTED. 

A public high-u:ay alo11g -;.chich the measttrcment is made to calculate the dis
tance from a pupil's home to school must be OI!C opened to the public and not 
simply dedicated and platted. 

CoLUMBUS, Oaro, :\:larch 19, 1917. 

HoN. FRANK B. PEARSON, Superintende11t of Public lllstructioll, Columbus, Ohio. 

DEAR SrR :-In your inquiry of recent date you ask my opinion on the fol
lowing statement of facts: 

"We should like to have your definition of a public highway which 
must be used in the interpretation of sections 7731 and 7735 G. C. The 
following facts have been certified to us by Henry C. Moffitt, of Cincinnati: 

"'There arc a number of children li,·ing on Rhode Island Ave. and 
Ross Ave., East Bond Hill, who have been attending the Bond Hill school 
while bus transportation was prm·icled for them by the hoard of education, 
but now that the bus line has been discontinued because of the advent of 
the street car, these children are left without transportation facilities. 
They want to go to the Norwood school which is much nearer for them 
and can be reached by made sidewalks, but according to the measurement 
of the distance from the Bond Hill school to the farthest point on the 
platted streets in the office of the county auditor, all of these children live 
within a mile and a half of the Bond Hill school. By a cut across the 
fields they are within possibly less than a mile from the school.' 

"Apparently the children mentioned above are within a mile and a half 
of the Bond Hill school by the public highway if by public highway is 
meant streets that are platted, hut if by public highway is meant a passable 
road authorized for the use of the public, these children are not within a 
mile and a half of the Bond Hill school." 

From my conservation with the assistant city solicitor of Cincinnati I learn that 
these platted streets are not "opened'' to the public or improved and are impassable 
for public travel. 

Several sections of the General Code pertinent to the above should be noted: 

Section 7731 G. C. provides: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation for such pupils to and from such school. The transporta
tion for pupils living less than two miles from the school house, by the 
most direct public highway shall be optional with the board of education. 
When transportation of pupils is provided, the conveyance must pass 
within one-half mile of the respective residences of all pupils, except 
when such residences are situated more than one-half mile from the 
public road. \Vhen local boards of education neglect or refuse to provide 
transportation for pupils the county board of education shall provide such 
transportation and the cost thereof shall be charged against the local 
school district." 
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Section 7733 G. C. provides : 

"At its option, the board of education in any village school district 
may provide for the conveyance of the pupils of the district or any adjoin
ing district, to the school or schools of the district, the expense of convey
an~e to be paid from the school funds of the district in which such 
pupils reside. But such boards as so provide transportation, shall not be 
required to transport pupils living less than one mile from the school house 
or houses." 

Section 7735 G. C. reads : 

"When pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may 
attend a nearer school in the same district, or if there be none nearer 
therein, then the nearest school in another school district, in all grades 
below the high school. T n such cases the board of education of the district 
in which they reside must pay the tuition of such pupils without an agree
ment to that effect. But a board of education shall not collect tuition for 
such attendance until after notice thereof has been given to the board 
of education of the district where the pupils reside. )J othing herein shall 
require the consent of the board of education of the district where the 
pupils reside, to such attendance." · 

Your inquiry seeks a definition of a public highway as used in the interpre
tation of the above quoted sec.tioils of the General Code. 

A public highway is defined by \Vebster's dictionary as follows: 

"A public road; a way open to all passengers." 

and 1s defined in Sullivan v. Columbus, 12 Dec. Rep. 652; 

"The term highway is the generic term for all kinds of public ways, 
streets, alleys, etc." 

A public highway, as referred to in the last mentioned case, is a public way 
which has been dedicated to public use, but a highway may be dedicated to public 
use and yet not be "opened" to the public and improved for public travel. 

Section 7735 G. C. was formerly section 4022-a Revised Statutes and con
struction of the language thereof, and applicable to your question, was made by 
the court in Board of Education v. Board of Education, 58 0. S. 390. On page 
394 of said decision the following language is used: 

"Counsel for the plaintiff in error contend that the distance from 
residence to school is to be taken 'as the crow flies.' The court below 
properly rejected this aerial view of the subject. The legislation provides 
for the convenience of children in attending school, and the distance is to 
be taken as they travel along the most direct public highway from the 
schoolhouse to the nearest portion of the curtilage of their residence." 

It cannot be said that the children could conveniently travel along streets and 
alleys which are not opened and in public use. That would be exactly the same as 
traveling across fields and it is held in Board of Education v. Board of Education, 
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34 Cir. Ct. Rep. 698, that: 

"It would not be proper to measure the distance on a straight line 'as 
the crow flies,' across tlze fields, as the children, without the consent of the 
owners of the fields would thereby become trespassers, besides, under the 
provisions of the statutes of Ohio. children who reside in school districts 
in the country, living mote than one and a half miles from school (now 
two miles) and residing at not a greater distance than one-half mile from 

. a public highway, arc entitled to be carried to sehoul in a public convey
ance at the expense of the school fund in the district. X ecessarily, they 
would be carried thus along the highway. And, whether the children go 
by public or private com·eyance or whether they walk to and from school, 
they are expected to go by the most direct and cowveuie11t highway, and 
the length of that course determines the distance from home to school." 

299 

It is noted from both of the above cited cases that the convenience of the 
children is the paramount consideration. [ n the hrst case, their convenience is 
looked to "as they travel" along the public highway and in the second case their 
convenience is looked to in the measurement of the route from their home to the 
school, along the most direct and "convenient" highway. 

It is only proper, then, it seems to me, to hold, that a platted highway which 
has not been opened to public travel cannot be taken as the highway. mentioned 
in the above quoted sections over which measurements are taken to ascertain the 
distance from which pupils reside from schools. It might even be noted that a 
public highway, in General Code section 1226, as used in the chapter of which said 
section is a part, includes any causeway, bridge, drain or watercourse which forms 
a part of a road authorized by law, but it cannot surely be urged that the right 
of road officials to open and improve a dedicated highway across watercourses 
and unimproved territory, would mean the same as the convenient use of such 
highway by pupils, after the same has been opened and placed in condition for 
such convenient use. 

I am led to the conclusion, then, that the streets which are simply platted, 
but not opened to the public, are not to be considered as public highways along 
which the distance from a pupil's home to his school is measured, within the 
meaning of General Code section 7735. 

Yours very truly, 
}OSEPH 1IcGHEE, 

Attorney-General. 
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125. 

· SKUNK-GREEC\' PELT :\lEANS O~E XOT CURED-THAT SKUNKS 
WERE KILLED DURIXG LAWFUL PERIOD IS DEFEl\SE AGAINST 
CHARGE OF HAVIC\'G I~ POSSESSION HET\VEEN FEBRUARY 1ST 
AND 1\0VE:\IBER 15TH. 

The term "gree11 pelt of a skuuk" in section 13413 G. C. means oue that hM 
not been dried or treated, and where a bolla fide dealer is charged with having 
same in his possession, between the first day of February and the 15th day of 
november, the fact that the s!wul<s were l~illed within the lawful period is a. 
matter of defense. 

CoLUMBUS, OHIO, March 19, 1917. 

HoN. CLARE CALDWELL, Prosecutiug Attorney, Warren, OMo. 

DEAR SIR :-I have your letter of February 17, 1917, which reads as follows: 

"I wish to submit for your opinion a question involving the interpre
tation of section 13413 of the General Code of Ohio: 

"In your opinion, is it possible that a person who purchases, within the 
state, a green skunk pelt on January 31st is a violator of section 13413 of 
the General- Code of Ohio. if he retains in his possession this same pelt 
on February 2nd of the same year? 

"Kindly define what is meant by a 'green pelt' under this section. A 
literal interpretation of this section would, to my notion, make every dealer 
in Ohio a violator of the same unless he had disposed of any pelts that he 
might have purchased prior to the 1st day of February immediately upon 
or after the 1st day of February." 

Section 13413 G. C. reads: 

"Whosoever shall catch, kill or 111Jnre a skunk, or pursue it with such 
intent, except from the 15th day of November to the first day of February 
both inclusive, or whoever shall at any time or place dig out, or smoke out 
with fumes or gases, any skunk or in any manner destroy the den or 
burrow of any skunk, or whoever dnring the period when it shall be 
unlawful to kill such animal shall have in his possession the green pelt 
of a skunk unless such person can show by the original invoice signed by 
the shipper that such pelts were shipped from without the state shall be 
fined not less than ten dollars nor more than twenty-five dollars. 

"This section shall not prevent the owner of a farm or anyone author
ized by him in writing from killing a skunk when doing an injury upon his 
premises. The provisions of this section shall be enforced by the com
missioners of fish and game." 

I am informed by the fish and game department that a "green pelt of a 
skunk" is one that has not been dried or treated. 

It is true that a literal interpretation of this section would seem to make 
it unlawful for a dealer to have the "green pelt of a skunk" in his possession 
from the first day of February to the 15th day of November, inclusive. It seems 
clear to me, however, that the section above quoted was not aimed at such dealers, 
but was enacted to prevent the unlawful killing by making the mere possession 
unlawful. 
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When it is taken into consideration that a "green pelt of a skunk" is one that 
has not been dried or treated, it is clear that very few dealers would long have 
them on hand, and while a literal interpretation might cause the legitimate dealer 
some embarrassment immediately after February 1st, yet this situation is taken 
care of by a ruling of the fish and game department that they will not prosecute 
cases against such bona fide dealers. 

The circumstances to which yon refer are all matters of defense and though 
under the wording of the statute an affida\·it might be filed against a dealer for 
having "the green pelt of a skunk in his possession" between February 1st and 
:;\fovember 15th, yet I am sure when the circumstances were disclosed no con
viction could be had. 

126. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CEMETERY TRUSTEES-CREATED U.\TDER SECTIONS 4183 TO 4201 G. 
C. INCLUSIVE-SECTIONS 4183 AND 4193-1 G. C. NOT INCONSIST
E~T-TRUSTEES APPOINTED UNDER SECTION 4193-1 G. C. RE
CEIVE NO COMPENSATION. 

1. Sections 4183 to 4201 inclusive G. C. apply to procedure in o·eating a board 
of joint township cemetery trustees, subject to provisions of section 4193-1 G. C. 
when advantage is taken thereof. 

2. Sections 4183 and 4193-1 G. C. are not inconsistent. The former is the 
general law, subject to the later optional provisions of the latter. 

3. The board of cemetery trustees appointed under provisions of section 4193-1 
G. C. cannot receive any compensation for their sen-ices as such. 

CoLUMBus, OHIO, March 19, 1917. 

HoN. EARL K. SoLETHER, Prosewting Attorney, Bowling Green, Ohio. 
DEAR SIR :-I have your communication of February 26, 1917, in which you 

state: 

"A number of years ago the trustees of Perrysburg and I.Iiddleton 
townships, Wood county, Ohio, secured land near the township line of these 
townships for cemetery purposes, as provided in section 3456 G. C. The 
control of the cemetery has been in the hands of cemetery trustees elected 
by the electors residing within the limits of the territory, comprising the 
joint cemetery district, as provided in section 4184 G. C., and the cemetery 
maintained, etc., as provided in section 4185 et seq. G. C. 

"Just recently I have been consulted by the board of trustees of this 
Joint Cemetery Association, and I find upon investigation that sections 
4184, 4185 and 4189 of the General Code were repealed by the legislature 
on the 18th day of April, 1913. The legislature by repealing section 4184 
has done away with the election of cemetery trustees, and provided in 
section 4189, 103 0. L. 272, 'the cemetery so owned in common shall be 
under the control and management .of the trustees of the toWnship or 
townships and the council of the municipal corporation or corporations, 
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and their authority over it and their duties in relation thereto, shall be 
the same as where the cemetery is the exclusive property of a single 
corporation.' 

"It appears that the trustees of this joint cemetery association were 
unaware of the fact that these sections had been repealed, and I have, 
therefore, advised them that they have no longer any authority to act as 
joint cemetery trustees. 

"Section 3456 provides: 'Two or more townships may join in estab
lishing and maintaining a cemetery, and for such purpose, the trustees 
shall have the same powers, ),e governed by the same rules, and proceed 
in the same manner, as prO\·ided for municipal corporations and town
ships uniting for that purpose.' 

"The latter part of. this section, l take it, refers to sections 4183 et 
seq. of the General Code. As above quoted, sections 4184, 4185 and 4189 
were repealed by the legislature, and section 4189 was amended, which is 
found in 103 0. L. 172, and later, the legislature enacted a supplemental 
section in 105 0. L. at page 345 known as section 4193-1. 

"According to section 4193-1, a b~ard of cemetery trustees, consisting 
of three members, shall be elected by a joint meeting of the trustees of 
the townships uniting for the purpose of maintaining a joint cemetery, 
and such board of cemetery trustees shall have all the powers, perform 
all the duties, exercised and performed by directors of public service 111 

municipalities under section 4161 to 4168 inclusive of the General Code. 
"I wish you would inform me if sections 4183 to 4201 inclusive of 

the General Code will apply to the procedure in creating a joint board of 
trustees to maintain this cemetery. After having created the board of 
trustees of the cemetery, who shall be the president, clerk and treasurer 
of such board? 

"Sections 4189 and 4193-1 seem to be inconsistent, and l wish you 
would inform me as to the exact sections which would apply and the pro
cedure to be followed after the board of trustees has been created. I 
wish you would also inform me if the board of trustees provided under 
section 4193-1 are entitled to compensation.'' 

As stated in your question, section 3456 G. C. ts the authority for town
ship trustees establishing a joint cemetery. 

Section 3456 G. C. provides : 

"When a public burial ground located on or near a township line, is 
used by the people of two or more townships for burying purposes, the 
trustees of such townships shall jointly take possession thereof, and take 
care of and keep it in repair, as in case of burial grounds belonging to a. 
township. The trustees of each township shall levy needful taxes there
for, not to exceed in any year more than one-fourth of one per cent. 
Two or more townships may join in establishing and maintaining a ceme
tery, and for such purpose the trustees shall have the same powers. be 
governed by the same rules, and proceed in the same manner, as provided 
for municipal corporations and townships uniting for that purpose.'' 

The powers, procedure and governing rules for the joint cemetery are to 
be found in sections 4183 et seq. G. C. 

In an opinion ·of my predecessor, f~und in Report of Attorney-General for 
1915, Vol. II, page 1507, prior to the enactment of the supplemental section 41'93-1 
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G. C. (103 0. L. 345), and which showed the situation of such a union cemetery 
prior to said enactment, is the following language: 

""The ownership, management and control of cemeteries owned in 
common by two or more municipal torporations, by two or more town
ships, or by a municipal corporation or corporations and a township or 
townships are governed by the provisions of sections 4183 to 4201 G. C. 
inclusive, as amended ann repealed by the act of April 18, 1913, 103 0. 
L. 272. 

''Prior to said last mentioned act the management and control of 
cemeteries so owned in common was under the provisions of sections 4184, 
4185 and 4189 G. C., imposed upon a hoard of cemetery trustees therein 
authorized to be elected. 

"Upon the repeal of sectioos 4184 and 4185 G. C., 103 0. L. 272-3 
supra, section 4189 G. C. was amended to read as follows: 

" 'The cemetery so owned in common, shall be under the control and 
management of the trustees of the township or townships and the council 
of the municipal corporation or corporations and their authority over it 
and ti)eir duties in relation thereto shall he the same as where the ceme
tery is the exclusive property of a single corporation.' 

""Thus the control and management of such cemeteries was trans
ferred from the hoard of trustees above mentioned to the trustees of the 
township or townships and the council of the municipal corporation or 
corporations jointly, provision for their joint action in relation thereto 
being found in sections 4192, 419.3 and 4194 G. C. 

- "It will be further observed that under section 4189 as amended, the 
trustees and council so acting jointly have conferred upon them all the 
authority and duties in relation to such cemetery as are conferred and 
imposed upon a municipal corporation relative to a cemetery of which it 
is sole owner. 

"Thus by reference the authority of the director of public service, as 
found in section 4162 G. C. is con fer red upon the trustees and council in 
respect to cemeteries owned hy them in common. Said section is as fol
lows: 

" 'The director shall direct all the improvements and embellishments 
of the grounds and lots, protect and preserve them, and, subject to the 
approval of the council, appoint necessary superintendents, employes, and 
agents, determine their term of office ami the amount of their compen
sation.'" 

Section 4189 G. C. still reads as above quoted in :\fr. Turner's opmton and 
is the general section providing for the control and management of a cemetery 
such as you speak of in your request, subject, however, to the optional provisions 
of the section enacted in 106 0. L. 345, to wit, section 4193-1 G. C., which reads 
as follows: 

"At any such joint meeting or at the joint meeting provided for by 
section 4192 of the General Code. by a majority vote of all present count
ing council members and trustees, such meeting may elect a board of 
cemetery trustees consisting of three members, of which one or more must 
be a member of each of the separate boards of township trustees and 
municipal councils comprised in the union cemetery association represented 
by such joint meeting. Such board of cemetery trustees so elected, shall 
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have all the powers and perform all the duties exercised and performed 
by directors of public service of municipalities under sections 4161 and 
4168 inclusive of the General Code. At the first election of such board of 
cemetery trustees, one shall be chosen for one year, one for two years 
and one for three years, together \Vith such part of a year as may inter
vene between the time of such election and the first day of January next 
thereafter. Yearly thereafter at the joint meeting held in ~lay one trustee 
shall be chosen for three years commencing on the first day of January 
next thereafter. Any regular or regularly called joint meeting of the 
township trustees and municipal council may fill vacancies occurring on 
the board of cemetery trustees by a majority vote of the members present, 
such election to be for the unexpired term. 

"Any member of such board of county trustees may be removed by 
such joint meeting on a two-thirds vote of all members entitled to sit in 
such joint meeting, for misfeasance or malfeasance in office, any gross 
neglect of duty or gross immorality, hut no member shall be so removed 
until he shall have had at least ten days' notice in writing, together with 
a copy of the charges against him and shall have had opportunity to 
appear and defend himself either in person or by counsel." 

There is no inconsistency in these sections. Under well known principles 
of law our supreme court has time after time iterated the proposition that two 
statutes on the same subject, which are not directly inconsistent, should be read 
together. A reading of section 4193-1 G. C. shows that if the trustees of the 
townships do not desire personal control and management of the cemetery under 
the provisions of section 4189 G. C., then they "may elect a board of cemetery 
trustees, etc.," as provided in section 4193-1 G. C. 

So answering your specific questions, the first of which is: 

"I wish you would inform me if sections 4183 to 4201 inclusive of the 
General Code will apply to the procedure in creating a joint board of 
trustees to maintain this cemetery," 

l would say that these sections inclusive, as amended and repealed by the 
act of April 18, 1913 (103 0. L. 272), do apply, and that is evidenced by the 
reading of section 4189 G. C. The union cemetery is under the control and 
management of the trustees of the townships, and their authority over it and 
their duties and, relation thereto are the same as where the cemetery is the 
exclusive property •of a single corporation. Of course when this joint board 
desires to take advantage of the option given under section 4193-1 G. C. and 
select a board of trustees in the manner therein provided, the powers and duties 
of the new board under that section are as prescribed in said section. 

In what might be termed your second question you desire to be informed as 
to the exact sections which would apply-that is, whether section 4189 or section 
4193-1 does, which you say seem to be inconsistent. 

As I have pointed out, there is no inconsistency, as section 4189 G. C. is the 
general statute which gives the trustees the control and management of the 
cemetery, while section 4193-1 G. C. gives them the opportunity, if they so desire, 
to appoint a sort of sub-board. So in certain union cemeteries the trustees may 
proceed under section 4189 G. C., while in others they would proceed under the 
optional statute, section 4193-1 G. C. In the event the trustees in the instant case 
proceed under said sections 4189 et seq., these statutes point out the procedure to 
be followed. 
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. \~ to the election of a president, clerk and trcasur) of such board, the ,tatutc 
being silent on the subject, the hoard woulrl proceed to organize as any other 
hoard might do, being a body to themselves anrl suhjcct to organize under such 
rules and regulations as they themselns adopt. 

\Vhat might be termed your third question is as to whether or not the hoard 
of trustees provided under said section 4193-1 are entitled to compensation. 

\\'ithout citation of authorities, suffice it to say that it has been repeatedly 
held by our supreme court that no public officer can rccei,·e any fees or compen
sation unless by express provision of law. The duties imposed upon the sub
board are practically the same duties that would have been performed by the 
entire membership of the united boards of trustees. \\'hen a statute imposes added 
duties in the manner that this statute does, the officer is considered as performing 
them gratuitously, or that his compensation before provided for included pay for 
whatever additional serYices were imposed upon him. 

127. 

Very truly yours, 
JoSEPH ::\IcGHEE, 

A ttorneJ•-Celleral. 

SCHOOLS-CE?\TRALTZATTOX UXI1ER SECTIO::-.r 4726 G. C. ,\PPLIES 
TO ENTIRE DISTRICT-ALL ELECTORS THEREIX PERl\riTTED 
TO VOTE-TWO OR :MORE SCHOOLS .:V1AY BE CONSOLIDATED 
UXDER SECTIOX 7730 G. C. WITHOUT VOTE BY BOARD OF EDU
CATION. 

When centralization is had as provided by Ce11eral Code secrion 4726, it apt>lies 
to the entire school district affected and the electors of the entire district shall bo 
permitted to vote. 

T~uo or more schools are consolidated or united under the provisions of section 
7730 G. C. by the bom·d of education without vote. 

CoLUMBUS, OHIO, March 20, 1917. 

HoN. RoY R. CARPENTER, Prosecut-ing Attorney, Stcubeuvillc, Ohio. 

DEAR Sm :-In your letter of Febrnary 24, 1917, you ask my opinion upon 
the following statement of facts: 

"Smithfield rural school district, situated in Smithfield township, 
Jefferson county, contains nineteen schools, among which are three known 
as 'Pine Grove,' or ':-Jo. 5 ;' 'Jackson,' or 'Xo. 7,' and 'Piney Fork,' or 'Xo. 
13.' Pine Grove is a country school of one room; Jackson is a country 
school of one room; and Piney Fork is in a mining settlement and con
sists of two buildings, one of one room and one of two rooms. 

"An inspection has been made of the various schools in this rural 
district and recommendations made that certain improvements be made 
on one of the Piney Fork school buildings, with a further recommendation, 
though, that the three districts above mentioned, Xos. 13, 5 and 7, be 
consolidated, centralized or whatever term you may wish to use. It is 
true that section 4726 provides that a rural board of education may submit 
the question of centralization, etc. Does this statute require that centrali
zation must be applied to the entire district, or can vote be had for centrali
zation of two or more, as for instance, three schools in a district? Or 
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what law provides that two or more schools 111 a rural district can be 
united, consolidated or centralized? 

"This is a ,·ery hilly community, with poor roads. The question of 
centralization of the township, as a whole, is impractiable. These three 
schools are in the same valley, which makes it possible for them to be con
solidated so far as making one building readily accessible to the pupils 
of the three districts, X os. 5, 7 and 13. 

"If there is a provision whereby such consolidation or centralization 
may be had, can the voters of the rural district, as a whole, vote for it, or 
must the vote be confined to the electors in the particular subdistricts 
concerned in the consolidation?" 

Pertinent to the above request I desire to quote first from General Code 
section 7730, which provides in part as follows: 

"The board of education of any rural ·~ .; * school district may 
suspend any or all schools in such ·~ •:• •:• rural school district.. Upon 
such suspension the board * * * in such rural school district shall 
pro\·ide for the conveyance of pupils attending such schools in the rural 
* * * district, or to the public school in another district. \\'hen the 
average daily attendance of any school for any preceding year has been 
below ten, such school shall be suspended and the pupils transferred to 
another school or schools when directed to do so by the county board of 
education. l\ o school of any rnral district shall be suspended until ten 
days' notice has been. given by the board of education of such district. 
Such notice shall be posted in five conspicuous places within such village 
or rural school district; provided, however, that any suspended school 
as herein provided may be re-established by the suspending authority upon 
its own initiative or upon a petition asking for re-establishment, signed 
by a majority of the voters of the suspended district, at any time the 
school enrollment of th~ said suspended district shows tweh·e or more 
pupils of lawful age." 

The above provision of the General Code suggests a plan of centralization of 
schools in addition to General Code section 4726, which last mentioned section 
provides for the submission of the question of centralization to the qualified elec
tors of a rural school district, and it may or may not be as complete and effective 
as though centralization were had under section 4726. \ Vhen centralization is 
had under section 7730, a majority of the voters in such suspended district may 
cause the schools to be re-established, in which case the plan suggested by .said 
last mentioned section would not be as complete and as effecti,·e as under the said 
section 4726. \Vhen the board of education of a rural district determines to 
suspend a school or schools in any such district and posts notices of such sus
pension, it is then their duty to assign the youth of such suspended . district or 
districts to schools in another district. as provided hy section 7684 G. C.. which 
reads as follows: 

"Boards of education may make such an assignment of the youth of 
their respective districts to the schools established by them as in their 
opinion will best promote the interests of education in their districts." 

\Vhen such assignment is made, as above pointer! out. the l)llpils so assigned 
shall attend the schools in said districts to which they haYe been assigned. If, 
however, a pupil lives more than one and a half miles from the schools to which 
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he has been assigned, he may attend a nearer school in the same district or, if 
there is none nearer in the same district, he may attend the nearest school in 
another school district in all grades below the high school, and in such case the board 
of education of the district in which they reside ml''it pay the tuition of such 
pupils to the school boanl of the district where such pupils attend. The abm·c 
provision shall not apply, however, if the schools are centralized or if transpor
tation is furnished. 

If, however, it is your desire to make the centralization complete, I do not 
understand that the same can be done unless the qm·stion ·is submitted to the 
entire school district, as provided by sct"lion 4726. above mentioned, which reads 
as follows: 

"'A rural board of education may submit thl! question of centralization, 
and, upon the petition of not less than one-fourth of the qualified electors 
of such rural district. or upon the order of the county hoard of education. 
must submit such question to the vote of the qualified electors of such 
rural district at a general election or a special election called for that 
purpose. If more votes are cast in favor of centralization than against it, 
at such election, such rural board of edecation shall proceed at once to the 
centralization of the schools of the rural district, and, if necessary, pur
chase a site or sites and erect a suitable building or buildings thereon. 
If, at such election, more votes are ca8t against the proposition of centrali
zation than for it, the question shall not again he submitted to the electors 
of such rural district for a p~riocl of two years. except upon the petition 
of at least forty per cent. of the electors of such district." 

Under the provisions of the above section the electors of the district arc 
entitled to vote upon said question, and if the \·ote carries it is the duty of the 
board of education to proceed to centralize the schools" of such entire district. 

In your letter you say that the above is impracticable, so that I take it the 
plan provided for under said section 7730, and other sections thereto relating, is 
the plan you should advise the school board to follow. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 
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128. 

:\IUNICIPAL LIGHT PLAXT-COUNCJL :\JAY REQUIRE EXPEXSES OF 
SAID PLAXT TO BE PAID FJW:\f REVE:\l'E DERIVED FRO:\J 
PRIVATE COXSUMERS - DlSCRETJOX.:\RY WITH COUXCIL 
WHETHER OR NOT VILLAGE SHALL PAY FOR CURRENT USED 
FOl\ :\TUXICIPAL PURPOSES FlW:\i FUXDS RAISED BY TAXATIOX. 

The cozmcil of a village owniug, mailztaini1zg aud operating a muuicipal lightiug 
piau/ 1110_\' require all the cxPellscs of the p/mzt, both for service fur11ished the 
1111111icipa/ity itself aud private coTzsumers therein, to be paid out of the fuuds 
received as electric light rentals from private COilSUI/lers. 

It is discretiouary with the cou11cil of a village ha·viug a lllllllicipal light plant 
to determine whether the village ce-il! pay all)', all or no11e of the cost of fur11ishi11g 
electric curre11t to the c'i/lage itself for 1n1tlziciPal purposes out of funds raised by 
laxation. 

CoLUMBUS, OHIO, :\larch 20, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of February 12, 1917, you submitted for my opinion 
the following proposition : 

"In Yiew of the provisions of section 4362 G. C. should the board of 
trustees of public affairs of villages, which own and operate a municipal 
lighting plant, furnish current for street lighting without charge?" 

Section 4362, General Code, reads as follows: 

''\Vhen waterworks and electric light plants or either of them are owned 
and operated by a village which receives its street lighting and fire pro
tection therefrom and the proceeds from the operation of such plant or 
plants is insufficient to pay the expenses of operating S!lch plants or 
either of them, the council may levy a tax not to exceed five mills on 
each dollar valuation of the taxable property listed for taxation in such 
village, real and personal, to pay the running expenses and extensions 
made thereto after applying the proceeds therefrom, which tax shall be 
iii addition to all other taxes authorized by law." 

The following sections and part of section of the General Code refer to the 
general powers of a municipality with respect to the establishment of an electric 
light plant: 

"Sec. 3616. All municipal corporations shall have the general powers 
mentioned in this chapter, and council may provide by ordinance or reso
lution for the exercise and enforcement of them. 

"Sec. 3618. To establish, maintain and operate municipal lighting, 
power and heating "plants, and to furnish the municipality and the inhabi
tants thereof with light, power and heat, to procure everything neces
sary therefor, and to acquire by purchase, lease or otherwise, the neces
sary lands for such purposes, within and without the municipality. 

· "Sec. 3990. The council of a municipality may, when it is deemed 
expedient and for the public good, erect gas works or electric works 
at the expense of the corporation, or purchase any gas or electric works 
already erected therein, * * *" 
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Section 3618, supra, seems to be the only section of the General Code that 
contains any reference to the right of a municipality to establish and maintain 
a municipal lighting plant for the purpose of furnishing electricity to the mu
nicipality itself. In this section is found the general grant of power hy the 
legislature to a municipality to establish, maintain and operate a municipal lighting 
plant to furnish both the municipality itself and the inhabitants thereof with 
electricity. An examination of the General Code does not disclose any special 
limitation on this general grant of power. 

Provision for the management, conduct and control of a village electric light 
plant is contained in section 4361, General Code, as amended 103 0. L. 561, which 
reads as follows: 

"Sec. 4361. The board of trustees of public affairs shall manage, 
conduct and control the water works, electric light plants, artificial or 
natural gas plants, or other similar public utilities, furnish supplies of 
water, electricity or gas. collect all water, electrical and gas rents, and 
appoint necessary officers, employes and agents. The board of trustees 
of public affairs may make such by-laws and regulations as it may deem 
necessary for the safe, economical and efficient management and pro

.tection of such works, plants and public utilities. Such by-laws and regu
lations when not repugnant to the ordinances, to the constitution or to 
the laws of the state, shall have the same validity as ordinances. For the 
purpose of paying the expenses of conducting and managing such water
works, plants and public utilities. of making necessary additions thereto 
and extensions thereof, and of making necessary repairs thereon, such 
trustees may assess a water, light, power, gas or utility rent, of sufficient 
amount, in such manner as they deem most equitable, upon all tenements 
and premises supplied with water, light, power, or gas, and, when such 
rents are not paid, such trustees may certify the same over to the auditor 
of the county in which such village is located to be placed on the dupli
cate and collect as other village taxes or may collect the same by actions 
at law in the name of the village. The board of trustees of public affairs 
shall have the same powers and perform the same duties as are possessed 
by, and are incumbent upon, the director of public service as provided in 
sections 3955, 3959, 3960, 3961, 3964, 3965, 3974, 3981, 4328, 4329, 4330, 
4331, 4332, 4333, and 4334 of the General Code, and all powers and duties 
relating to waterworks in any of these sections shall extend to and include 
electric light, power and gas plants and such other similar public utilities, 
and such boards shall have such other duties as may be prescribed by 
law or ordinance not inconsistent herewith." 

The last mentioned section gives ample authority for the assessment of a 
light rent and vests the board of trustees of public affairs with the power of 
fixing the rent, of sufficient amount, upon all tenements and premises supplied 
with light to pay the expense of conducting and managing such electric light 
plant, of making necessary additions thereto and extensions thereof and of 
making necessary repairs thereon, and of assessing such light rent in such manner 
as they deem most equitable. 

Section 3960 General Code is incorporated in section 4361, supra, by reference, 
and the provisions of said first mentioned section concerning :water works plants 
are extended to and include electric light plants of village.s as well .. 

Section 3960 reads as foiiO\vs: . . 

"~Ioney collected for waterworks purposes shall be deposited weekly 
with the treasurer of the corporation. :\Toney so deposited ·shall be kept 
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as a separate and distinct fund. \Vhen appropriated by council, it shall 
be subject to the order of the director of public sen·ice. Such director 
shall sign all orders drawn on the treasurer of the corporation against 
such fund." 

The effect of section 3960, supra, taken in connection with section 4361 is 
to require all moneys collected by the board of trustees of public affairs as electric 
light rentals to be deposited weekly in tlie public treasury, to the credit of the 
electric light plant fund. \Vhen placed therein said money cannot be used until 
council has appropriated it specifically for the use of said board, as is ft1rther 
provided by said section's. 

Section 4240, General Code, reads as follows: 

"The council shall have the management and control of the finances and 
property of the corporation, except as may be otherwise provided, and 
have such other powers and perform such other duties as may be con
ferred by law." 

A consideration of the three last mentioned sections of the General Code makes 
it apparent that the general supervision of a village electric light plant, as far as 
the finances of the same are concerned, is placed in the village council. The 
control of same in this respect by said body consists in the right to exercise 
discretion, and it would be for the council to determine whether the amount of 
money appropriated for the use of said plant would be large or small. 

An examination of the General Code relative to municipalities does not dis
close any provision which places the duty or requirement upon the village council 
-which represents the village, of course-to make any payment for current used 
by the village itself. The only section that seems to have any bearing at all is 
section 4362, supra, which in part provides in effect that when the proceeds from 
the operation of a village light piant furnishing street lighting to the village are 
insufficient to pay expenses, the council may levy a special tax to take care of the 
deficiency. However, this section merely amounts to an authorization for a 
levy of taxes for said purpose, and does not make the levying of said tax man
datory; and while it might be inferred from said section that the reason for said 
levy was the furnishing of said street lighting, still at no place in the Code do 
we find a provision that a village light plant may or may not furnish current free 
to said village for its own use. 

The fact that the legislature has vested the general power of handling the 
finances of a village light plant in the village council, as is noted above. and 
has failed to place any special•limitation on the exercise of same leads me to the 
conclusion that it is a matter of discretion for the \'illage council to determine 
whether it will or will not pay any or all of the cost of furnishing electric current 
to the village itself for municipal purposes out of funds raised by taxation, or 
whether it will require all of the expenses of said plant, both for service fur
nished to the municipality and to private consumers, to be paid out of the funds 
received by way of light rentals from said private consumers. 

As will be noted by reference to section 4361, supra, provision is made that 
the board of trustees of public affairs may make by-laws and regulations for .the 
safe, economical and efficient management and protection of said electric light 
plant, but they shall not be repugnant to the ordinances of said village. 

Sectiuns 3616 am:! 3618, supra, in effect provide that council may provide by 
ordinance or resolution for the establishment, maintenance and operation of a 
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municipal lighting plant to furnish the municipality with light. It would seem 
ihat these two sections would grant sufficient power to said council to require the 
board of trustees of public affairs to furnish current free to said village for its 
own use, unless there was some limitation upon the right to do so, which is not 
apparent either expressly or impliedly. 

The right of a municipality to receive electric current from its own plant 
- free of charge was considered by Attorney-General U. G. Denman in an opinion 

to Hon. ~I. R. Smith, city solicitor, Conneaut, Ohio, under date of September 22, 
1910, and found in the Annual Report of the Attorney-General of Ohio, 1910-1911, 
page 1015, and the following quotation from said opinion bears on the point in 
question: 

'']t matters not, therefore, which, as between- council and the director, 
has technically the rate-making power. Council has the undoubted and 
exclusive power to determine how much money the city will pay for the 
support of the electric light plant from its general revenues. Such a 
payment, of course, can only be made from an appropriation made in ac
cordance with law by council. 

''The mayor suggests that it is not fair to private consumers that the 
city should pay less for the current consumed by it than such consumers 
are obliged to pay. Howe,·er, this action i~ within the powPrs of council 
and council may, if it sees fit, refuse to apply any moneys raised by taxa
tion to the support of the municipal plant, and thus require that the 
rates charged against private consumers shall pay for the light furnished 
the city." 

Ricker v. Lancaster, 7 Pa. Sup. Ct., 149. 
Preston v. Water Comrs., 117 Mich., 589. 
Gallipolis v. Waterworks Trustees, 2 N. P. 161. 

\Vhen engaged in furnishing electricity to private consumers the municipality 
is not acting in its governmental capacity, but is acting in a private or proprietary 
capacity. 

Section 1303. Dillon on ~lunicipal Corporations, 5th Ed. 

Electric rates or rents are in no sense taxes, but are nothit!g .more than the 
price paid for electric current as a commodity by the consumer. 

Gallipolis \'. Waterworks Trustees, 2 ?\. P. 161; 
Twitchell v. City oi Spokane (Wash.). 104 Pac. 150; 44 L. R. A. 

(n. s.) 290. 

The principle seems to be well sustained that a municipality owning a water
works system may furnish water for municipal purposes free of charge. 

Gallipolis v. Waterworks Trustees, 2 N. P. 161; 
Twitchell v. City of Spokane, supra; 
30 Am. and Eng. Enc. Law, 2d Ed., page 435; 
Sweickley, \Vaterworks Com'r v. Swcickley, 159 Pa. 194. 

There would not seem to be any reason why the same rule should not apply 
to municipal light plants. 
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. In view of the foregoing statutory provisions and of the general principles 
of law applicable to the furnishing of free service by a municipal utility to the 
municipality itself, I am of the opinion that the board of trustees of public affairs 
of villages which own and operate municipal lighting plants should frunish 
current for street lighting without charge, if the council of said village requires the 
same to be done, and that the village council in the exercise of its discretion may 
require all the expenses of the municipal lighting plant, both for service fur
nished the municipality itself and private consumers therein, to be paid out of 
funds received as electric light rentals from private consumers. 

129. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTION FOR IMPROVEMENT OF TWO 
ROADS IN BUTLER COUNTY. 

CoLUMBUS, OHio, March 20, 1917. 

HoN. CLINTON CoWEN, State Highway Commissio11cr, Columbus, Ohio. 

DEAR SIR :-I have your communication of March IS, 19}7, in which you ask my 
approval of the following final resolutions, a duplicate having been enclosed with 
each of said final resolutions: 

"Butler County-Sec. A, Carthage-Hamilton road, Pet. :-Jo. 2129, I. C. 
H. No. 43. 

"Butler County-Sec. C, Hamilton-Scipio road, Pet. No. 2134, l. C. H. 
No. 467." 

I have c;arefully examined the said final resolutions and find them correct in 
form and in accordance with law, and, therefore, am returning the same to you 
with my approval endorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorne:y-General. 
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130. 

FUNDS-RAISED u;-:DER SEC. 6956-1 G. C. CAN BE USED FOR REPAIR 
OF COUXTY ROADS AND BRIDGES GE::\ERALLY-REGARDLESS OF 
A:\IOUXTS CO~TRIBUTED BY DIFFERE~T TO\VNSHIPS-COU~TY 
CO:\ti\IISSIOXER5 CAXXOT CO-OPERATE WITH TOWNSHIP TRUS
TEES FOR UIPROVE:\!EXT OF A ROAD ENTIRELY WITHIN LLYHTS 
OF :\lUNICJPALITY. 

The fwzd provided by section 6956-1 G. C. is to be used for the repair and maill
telllmce of bridges aud county highways O'<'er the county generally irrespective of 
the amouuts contributed by the differeut tow11ships thereof. 

The cou11ty commissio11ers alld the council of o uwnicipality are 11ot authorized 
to co-operate in the improvement of a part of the i11tercounty highway system of the 
state, where the part to be improved lies entirely within the limits of the munici
pality. 

CoLUMBUS, OHIO, March 21, 1917. 

HoN. A. B. UNDERWOOD, Prosecuting Attorney, Medina, Ohio. 

DEAR SIR :-I have your communication dated February 28, 1917, in which you 
ask my opinion in reference to two different propositions. Your communication in 
full reads as follows : 

''I am submitting herewith two propositions upon which the county 
commissioners desire your opinion. 

" ( 1) The distinction between county roads and township roads being 
somewhat vague, a repair and maintenance levy was made last year under 
6956-1 G. C. of $20.00 per mile on all roads in the county other than state 
roads. Question: :\lust this money be spent in the township where it was 
raised or can it be shifted to the place needed and spent anywhere in the 
county? 

"(2) Ashland-Medina I. C. H. 139 and Barberton-Greenwich I. C. H. 
97 have been built and constructed up to the corporation line of the village 
of Lodi, ilfedina county, Ohio. It is the desire of the village council at 
Lodi, and of the l\Iedina county board of commissioners to co-operate un
der sections 6949 to 6954 G. C., inclusive, and extend a stone road from the 
corporation line into said village to meet the brick pavements. Question: 
Are the aforesaid sections broad enough to permit such co-operation in 
view of the fact that the roads outside of the corporation line have all been 
built? Or is co-operation by the commissioners limited solely to the case 
where the municipality extension is a part of and made at the same time 
as the road outside of and leading up to the corporation line? 

"I have submitted my own views to the county commissioners, but 
would like a written opinion from your office." 

Your first question has to do with the proposition as to whether the repair 
and maintenance levy made under section 6956-1 G. C. must be applied to the roads 
in each township of the county in proportion to the amount of money paid, or can 
the money be used for the repair and maintenance of the roads in any part of the 
county without respect to the proportion that is furnished by each township? 

You state in said proposition that the distinction between county roads and 
township roads is somewhat vague. In answering this question intelligently it 
will be necessary for me to cite and construe a number of statutes which have to 
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do with the classification of highways and the method by which each class 1s to 
be repaired and maintained. 

Section 7464 of the General Code classifies the highways of the st.ate as follows: 

"The public highways of the state shall be divided into three classes, 
namely: State roads, county roads and township roads." 

Subdivision (a) of said section defines state roads as follows: 

"State roads shall include such part or parts of the intercounty high
ways and main market roads as have been or may hereafter be constructed 
by the state, or which have been or may hereafter be taken O\·er by the 
state as provided in this act, and such roads shall he maintained by the state 
highway department." 

Subdivision (b) of· said sect.ion defines county roads as follows: 

"County roads shall include all roads which have been or may be im
proved by the county by placing brick, stone, gravel or other road building 
material thereon, or heretofore built by the state and not a part of the inter
county or main market system of roads, together with such roads as have 
been or may be constructed by the township trustees to conform to the 
standards for county roads as fixed by the county commissioners, and all 
such roads shall be maintained by the county commissioners." 

Subdivision (c) of said section defines township roads as follows: 

"'Township roads shall include all public highways of the state other 
than state or county roads as hereinbefore defined, and the trustees of each 
township shall maintain all such roads within their respective townships; 
and provided further, that the county commissioners shall have full power 
and authority to assist the township trustees in maintaining all such roads, 
but nothing herein shall prevent the township trustees from improving any 
road within their respective townships, except as otherwise provided in 
this act." 

Now the next important question is as to how these different classes of roads 
are to be maintained and repaired. 

Section 7467 of the General Code provides as follows: 

"The state, county and township shall each maintain their respective 
roads as designated in the classification hereinabove set forth;" (that is, the 
classification set forth in section 7464 G. C.) 

You will note that this provision of section 7467 does not prevent the county or 
township from entering into an agreement by which the respective classes of roads 
may be repaired and maintained in a different method than that set out 111 the 
statute. 

Now, if the state, the county and the township is each to maintain its re
spective roads as set out in section 7464, the next question is as to how these dif
ferent classes of roads are to be maintained. 
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Section 3298-1 of the General Code provides that: 

"The board of trustees of any township may levy and assess upon the 
taxable property of such township a tax not exceeding three mills in any 
one year upon each dollar of taxable property therein for the purpose of 
improving, dragging, repairing. or maintaiuiug any public road or roads or 
part thereof." 
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Xow, it must be remembered that this levy is made to take care of township 
roads only. 

Section 6956-1 G. C., which is the section to which you refer in your com
munication, provides as follows: 

.. The board of county commissioners shall provide annually a fund for 
the repair and maintenance of bridges and ·county highways. The repair 
and maintenance fund so provided shall not be less than twenty dollars for 
each mile of county highways in said county." 

1 n the first place this levy is based upon the number of miles of county high
,\·ays as described in section 7464 of the General Code and the fund derived from 
said levy shall be used for the repair and maintenance of bridges and county high
ways only. This being a fund for the repair and maintenance uf bridges and 
county highways it may be used for the repair and maintenance of bridges and 
county highways in general, wheresoever they may need repair and maintenance ir
respective of what sum or sums of money each township may furnish for the said 
fund under said levy. This. is the answer, in my opinion, in reference to your first 
question. . 

In passing I might say that section 1221 of the General Code provides means 
of repairing and maintaining the state roads. 

X ow .as to your second question: As I understand the facts to be, the inter
county highway passing through the village of Lodi in your county has been built 
and constructed up to the corporation line on each side of the village of Lodi, but 
the part of said intercounty highway that lies within the village of Lodi is not im
proved ·and that the county commissioners of your county desire to co-operate with 
the said village of Lodi in constructing a stone road within the corporation limits 
of said village, the part to -be improved lying entirely within the village. As you 
suggest, the sections which control in this matter are 6949 to 6954 of the General 
Code. 

Section 6949 provides that: 

"The board of county commissioners may e:rteud a proposed road im
provement into or through a municipality when the consent of the coun
cil of said municipality has been first obtained." 

Before attempting to construe the said statutes, let us place an interpretation 
upon ''into or through." The Standard Dictionary defines the word "into" as 
follows: 

"Expressing entrance, or a passing from the outside of a thing to its 
interior parts, and following verbs expressing motion." 

This preposition "into" follows the verb "extend." That is, it follows a verb 
expressing motion and seems to indicate that the improvement is to pass from a 
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point outside of the municipality either into the municipality or clear through the 
municipality. It seems to mean the same as if it read that the board of county 
commissioners may project a proposed road improvement into or through a mu
nicipality. That is, they may literally project something into the municipality, 
which would necessitate that the point from which the thing was projected is out
side of the limits of the municipality. 

In placing the above interpretation upon these words used in section 6949, I am 
aware that this is not an absolutely necessary construction. But let us use in con
nection with the interpretation of the words so used the construction of the statutes 
which have to do with this matter. In section 6950 of the General Code we find 
this provision : 

"Whenever any portio11 of a road to be improved under the provisions 
of this act lies within the corporation limits of a municipality. * * *'' 

Section 6954 of the General Code, which provides for the letting of the con
tract for the improver;nent of the road, provides as follows: 

"The county commissioners shall thereupon receive bids and let the 
contract for improving such portion of said road as lies withi11 tlze muuic
ipality either in connection with the remainder 'Of said improvement or sep
arately, as such board of commissioners may determine." 

Now when we consider together the plain interpretation of the words "extend,"' 
"into" and "through" as found in section 6949, together with the plain construction 
of the sections which have to do with the improvement provided for in said sec
tions, the only conclusion that seems to be warranted is that a road lying entirely 
within the confines of a municipality, even though it joins with other parts of the 
highways already improved, cannot be constructed jointly by the board of county 
commissioners and the village council. 

This seems to have been the construction placed· upon these st~tutes by the leg
islature itself because we find in the new highway bill, which is now on its passage 
through the general assembly, a clause making provision for just the situation which 
you present in your communication. So that I answer your second question in the 
negative and hold that such a road as you suggest cannot be constructed hy the 
co-operation of the county commissioners and the village council. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Ge11eral. 
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131. 

CHILDREX'S HO:\lES-DEFICIENCY IX FUND PROVIDED FOR :\IAI:\
TAIXIXG SCHOOLS THEREIX-SHOULD BE PAID BY COUXTY 
CO::\UIISSIONERS. 

County commissioners are required to pay any deficiency left in the cost of 
maintaining schools i11 children's homes 11ot proc•ided for by the distribrtth•e share of 
the school frt11ds. 

CoLUMBus, OHio, :March 21, 191i. 

Ho!-1. }AMES P. \Vooo, Prosecuting Attorlle)•, Athens, 0/rio. 

DEAR SrR:-Jn your letter of January 15, 1917, you ask my opinion on the fol
lowing statement of facts, to wit: 

""The Athens county children's home is located in Athens township rural 
school district. For many years under the provisions of 7676 a separate 
school has been maintained in the children's home. The board of educa
tion of the Athens rural school district now refuses to pay the salary of 
teachers employed for the school maintained at the children's home except 
to the extent of the funds received from the school enumeration. 

"Section 7677, as amended 103 0. L. 896, provides that such schools 
'shall be under the control and management of the respective boards of 
education of the school district in which such homes and institutions arc 
located, etc.' 

"Section 7878, as amended 103 0. L. 896, provides for the expense of 
maintenance of such schools and enumerates the different items of expen
ditures which do not include the salary of teachers. The question then, I 
think, resolves itself into an interpretation of the latter part of section 
7676 as amended, which is as follows: 

"'If the distributive share of school funds to which the school at such 
home or asylum is entitled hy the enumeration of children in the institution 
is not sufficient to continue the schools for that length of time, the deficiency 
shall be paid out of the funds of the institution or by the county commis
sioners.' 

"The funds received for school enumeration are wholly inadequate to 
pay the salaries of teachers employed at the children's home in this county. 
X o provision was made for the payment of these salaries in the budget 
for the children's home. Under these circumstances arc the county com
missioners required to pay the balance of the salaries to the teachers em
ployed at the children's horne and is there no obligation on the part of the 
hoard of education of the Athens township rural school district to pay any 
part of these salaries except from those funds received from the school 
enumeration?" 

There seems to be two methorls provider! hy our laws for the establishment 
anrl maintenance of schools in a county children's home. By the provisions of the 
children's horne statutes, that is, General Code sections 3085 and 3088, it is pro
,·ided that schools may he established and maintained by the trustees of such in
stitutions. 
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General Code section 3085 provides as follows: 

"Subject to such rules and regulations as the trustees prescribe, the 
superintendent shall have entire charge and control of such home and the 
inmates therein. Upon the recommenation of the superintendent, the trus
tees may appoint a matron, assistant matron, teacher or teachers whose 
duties shall be the care of the inmates of the home, and to direct their 
employment, giving suitable physical, mental and moral training to them. 
Under the direction of the superintendent, the matron shall have the con- . 
trol, general management and supervision of the household duties of the 
home, and the matron, assistant matron, teacher or teachers, shall perform 
such other duties, and receive for their services such compensation as the 
trustees may by by-laws from time to time direct. They may be removed 
by the superintendent or at the pleasure of the trustees, or a majority of 
them. A licensed physician may be employed, who shall at least quar
terly make a physical and mental examination of all the inmates of such 
home, and a record of such examination shall be kept. \\'hen necessan·. 
experts may be employed to give the proper treatt~ent, or a child may l;e 
sent to a suitable institution for treatment at the expense of the county." 

General Code section 3088 pro,·ides: 

''During the two weeks ending on the fourth Saturday in July, the 
clerk of the board of trustees shall take and return to the county auditor 
the names and ages of all youth of school age in such home. The state 
common school fund, not otherwise appropriated by law, shall be appor
tioned in proportion to the enumeration of youth, to such home and other 
districts, subdistricts and joint subdistricts within the county. The amount 
of money due such home under such apportionment shall be set apart by 
the auditor of the county, and shall become a part of the children's home 
fund and used to maintain a common school in such home. and shall· be 
paid out on certificate of the trustees, stating in the certit'>cate, the amount 
and the purposes thereof. Thereupon the county auditor shall issue his 
warrant on the treasurer for the amount so certified. This section shall 
not apply to children's homes in counties where such children attend the 
public schools. \Vhen in their judgment ach·isable, the trustees may em
ploy a teacher to teach in any such home, as provided by law, but such 
teacher must have a 'teacher's elementary school certificate' as provided 
for by section seven thousand eight hundred and twenty-nine of the General 
Code.'' 

So that from the above two sections it is not only provided that the trustees 
of the institution may make such rules and regulations as the superintendent shall 
follow in establishing such means of instruction as is Pt:Oper, but by the provisions 
of section 3088 a method is outlined for the raising of funds for the support of 
such schools in such county children's home. lt is quite clear, from the abo,·e 
sections, that if the schools are provided by the abo,·c sections the county com
missioners must make provision for the entire expense in connection with said 
schools. But, another class of statutes must be looked to. viz., a portion of the 
school laws, found in General Code sections 7676 to 7n7R. inclusive. 

Sections 76/6, 7677 and 7678 provide: 

"Section 7676. The board of education in any district in \vhich a chil
dren's home or orphans' asylum is established by law. when requested by 
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the board of trustees of such children's home or orphans' asylum when no 
public school is situated reasonably near such home or asylum, shall estab
lish a separate school in such home or asylum, so as to afford to the chil
dren therein, as far as practicable, the advantages and privileges of a com
mon school education. Such school must be continued in operation for 
such period as is provided by law for public schools. If the distributive 
share of school funds to which the school at such home or asylum is en
titled by the enumeration of children in the institution is not sufficient to 
continue the schools for that length of time, the deficiency shall be paid out 
of the funds of the institutioi1 or by the county commissioners. 

"Sectio11 7677. All schools so established in any such home or asylum 
shall be under the control and management of the respective boards of edu
cation of the school districts in which such homes and institutions arc lo
cated, and cuurses of study, length of school term, and all other school 
matters shall be uniform in the respective school districts. Teachers em
ployed in such homes or institutions must have a teacher's elementary school 
certificate as provided by section seven thousand eight hundred and twenty
nine of the General Code. 

"Section 7678. In the establishment of such schools the commissioners 
of the county in which such children's home or orphans' asylum is estab
lished, shall provide the necessary school room or rooms, furniture, fuel, 
apparatus and books, the cost of which for such schools must be paid out 
of the funds provided for such institution. The board of education shall 
incur no expense in supporting such schools." 
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Thus by the above sections it will be noted that when reques~ed by the trustees 
of such children's home and when no public school is situated reasonably near such 
home, the board of education of the district in which the children's home is located 
shall establish a separate school in such home, and a school which is sufficient to 
afford the children therein the ad\·antages and privileges of a common school edu
cation; that the school shall be operated during the full school year and if there 
are not sufficient funds from the distributive share of the school fund or from the 
funds of the institution otherwise provided therefor, then the deficiency shall be 
paid by the county commissioners. 

I am convinced that the above quoted sections mean exactly what they say, that 
is, that it is the purpose of the law to provide schools and the means of education for 
the children in such homes, and just as a school board can be compelled to levy and 
collect taxes for the maintenance of schools within their several jurisdictions, T 
am convinced the board of county commissioners may be compelled to levy and 
collect taxes to provide for the expense of conducting said schools in said children's 
homes and to provide for any deficiency which may occur over and above the 
amount received from the state or from any other source. 

Holding this view, then, I advise you that the. board of education of Athens 
township rural school district should provide for the payment of the salaries of 
teachers employed in the schools maintained at the children's home, and that the 
expense over and above the amount received from the state common school fund, 
or from any fund in the children's home which might be used for said purpose, 
must be paid by the board of county commissioners of the county in which such 
·homes are located. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 
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132. 

COU.l\TY SURVEYOR-SURVEYll\G TRACT OF LAXD SOLD AT FOR
FEITED LAXD SALE-PATD OUT OF PROCEEDS OF SALE-\VHEN 
L!\ND SOLD AT FORFEITED LAND SALE DOES NOT EXIST AUDI
TOR ::O.lAY REFUXD PURCHASE PRICE AXD TAKE SA~lE OFF TAX 
DUPLICATE. 

I. A county surveyor is to be paid out of the proceeds of the sale for sun•cy
iuy a. tract of la11d sold at forfeited land sale when required tu survey the same by 
the corurtJ• auditor under section S762 G. C. 

2. lVlzen the cou11ty auditor has sold lauds at furfcitc.d la11d sales a11d the~r it 
is found that these lands in fact do not exist, the purchase price thereof 111ay be 
refunded to the purchaser. 

3. When the auditor's atte11tion is called to the fact that lauds sold at forfeited 
laud sale do uot in fact exist, it is his duty to take the same off the tax duplicate. 

CoLUMBUS, OHIO, March 21, 1917. 

HoN. C. M. CALDWELL, Prosewting Attorney, Waverly, Ohio. 

DEAR SIR :-I have your letter of January 11, 1917, as follows: 

"The General Code seems to be silent as to how the county surveyor 
is to be paid for the work required under the provisions of section S762, 
and I would like to know whether the surveyor's bill is to be paid from the 
county treasury and out of the general county fund, or could it be charged 
against the land so sold. :tvJy investigation leads me to qelieve that the 
county surveyor would simply have a claim against the county for which 
he should present his bill to the county auditor and have it allowed in the 
regular way, but I h·ad no authority to back up this opinion; and, therefore, 
ask your direction in the matter. 

"Again, I have found a number of instances where the auditor has sold 
forfeited lands and the land so sold is found not to exist; that is, it has 
been included in other lands and is actually owned by other parties who are 
paying the taxes on it, but has never been taken off the duplicate. 

"As an illustration, take the following: A tract of land was run on 
the duplicate here for a number of years as 300 acres. A deed was pre
sented to the auditor for 2SO acres. The auditor transferred the 2SO acres 
out of the 300, leaving the extra SO acres still in the name of the former 
owner on the tax duplicate. The SO acres were sold at forfeited land sale, 
and I was called upon to locate the boundaries of the same. Upon inves
tigation. J found that the original owners had had the 300 acres surveyed, 
and that it only measured out 250 acres; that they sold the'entire tract by 
metes and bounds, but stating in the deed that it contained 2SO acres. 

"Hence, you will see how the auditor was led into error thinking that 
there were SO acres still left to the original owner when in fact there was 
none. N"ow, the auditor wants some way for his records to show that this 
land does not exist. There are other instances in which land has been sold 
at forfeited land sale and the purchaser cannot locate same, and T am sat
isfied that it is included in other lands on which the owners are paying 
taxes just as mentioned in the aforesaid illustration. 

":\ow, eai1 the county auditor direct the county surveyor . to go out 
and ascertain the location of such lands, and if he finds that the lands sold 
at forfeited land sale are included in other lands, can he make such report 



ATTORNEY -GENERAL. 321 

to the county auditor and the county auditor correct his duplicates by taking 
off these tracts of land which are included in the lands of other owners, 
and refund to the purchasers at the forfeited land sales the amounts paid 
by them, and how is the county surveyor to be paid for this work? 

"These questions have been mooted for a long time, and it seems to me 
steps should be taken so that they can be adjusted with some certainty." 

Section 5762 G. C. reads : 

"The county auditor on making a sale of a tract of land to any person, 
under this chapter, shall give to such purchaser a certificate thereof. If the 
land so sold is not an entire original tract, and the auditor deems ·it neces
sary, such certificate shall be directed to the county surveyor of the county, 
requiring him to proceed at the request of the purchaser, his heirs, or as
signs, to ascertain the boundaries of the tract of land so purchased, unless 
it is held in common with some other person. On producing or returning 
to the county auditor the certificate of sale when the tract sold is an entire 
original tract, or when the tract of land so sold is held in common with 
another person, or on producing the plat and certificate of the county 
surveyor attached to a copy of the certificate of sale, the county auditor, 
on payment to him by the purchaser, his heirs, or assigns, of the sum of 
one dollar and twenty-five cents shall execute and deliver to such purchaser, 
his heirs, or assigns, a deed therefor, in due form, which deed shall be 
prima facie evidence of title in the purchaser, his heirs, or assigns." 

Answering your first question as to how the surveyor is to be paid for sur
veying a tract of land sold at forfeited land sale, I beg to call your attention to 
the following sections: 

"Sec. 5756 G. C. When a tract or parcel of land is sold, under the 
provisions of this chapter, at forfeited sale, any person, desiring to do so, 
may redeem it, at any time within six months from the sale thereof, by de
positing with the .county treasurer, as provided in the next preceding chap
ter of this title, the amount of such sale with fifty per cent. penalty thereon, 
and paying all other expenses incidental to, and arising from the sale. 

"Sec. 5757 G. C. If any of such forfeited lands are sold for a greater 
sum than the amount of such tax, interest, penalty, and costs, the county 
auditor shall charge tqe county treasurer separately in each case, in the 
name of the supposed owner, with the excess above such amount. The 
treasurer shall retain such excess in the treasury for the proper owner of 
the forfeited lands, and upon demand by such owner, within six years 
from the day of sale, shall pay the excess to him. 

"Sec. 5758 G. C. If the county treasurer, upon such demand, is not 
fully satisfied as to the right of the person demanding, to receive it, if 
there are sever;:tl different claimants, he shall commence a civil action by 
filing a petition of interpleader, in the court of common pleas of the county 
where the land was sold, wherein he shall make the person or persons 
claiming the excess, and the state, defendants, and the action shall proceed 
as other civil actions. The costs of the proceedings shall be paid by the 
person or persons claiming the excess, as the court shall order. The prose
cuting attorney of the county shall attend to the action, in behalf of the 
treasurer. 

''Sec. 2822 G. C. When employed by the day, the surveyor shall receive 
five dollars for each day and his necessary actual expenses. When not 

11-Vol. 1-A. G. 
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so employed, he shall be entitled to charge and receive the following fees; 
for each rod run, not exceeding one mile, three-fourths of one cent, and 
for each rod over one mile, one-half of one cent; for making out or re
cording a plat not exceeding six lines, seventy-five cents, and for each line 
in addition, five cents; for each o~e hundred words or figures therein, six 
cents; for calculating the contents of a tract not exceeding four sides, six 
cents, and for each additional line ten cents; for mileage, going and return
ing, five cents per mile; and for all other services, the same fees as those 
of other officers for like services. Chain carriers and markers are entitled, 
each, to two dollars." 

It will be noted that section 5757 G. C. provides that if any of such forfeited 
lands are sold for a greater sum than the amount of such tax, interest, penalty and 
costs, the county auditor shall charge the county treasurer separately in each case, 
in the name of the supposed owner, with the excess above such amount. Nowhere 
in the statute is there any definite recital of just what "costs" are to b~ allowed. 
Sections 5756, 5757 and 5758 of the General Code, above quoted, were originally 
sections 102 and 103 of an act passed April 5, 1889, and entitled "An act for the 
assessment and taxation of all property in this state and for levying taxes thereon 
according to its true value in money." (56 0. L. 175.) 

Section 103 of this act reads : 

"Whenever any tract or parcel of land shall be hereafter sold, under 
the provisions of this act, at forfeited sale, any person desiring to do so, 
may redeem the same, at any time within six months from the sale thereof, 
by depositing with the county treasurer, as is provided in section ninety
third (93) of this act, the amount of said sale, together with fifty per 
centum thereon, and by paying all other expenses incidental to, and arising 
from said sale: Provided, however, that if any of said forfeited lands 
shall be sold for a greater sum than the tax, interest, penalty and costs, it 
shall be the duty of the auditor to charge said treasurer separately in each 
case, in the name of the supposed owner, with the excess above said tax, 
interest, penalty and costs; and such treasurer shall retain in the treasury 
of his county the said excess, for the proper owner of said forfeited lands, 
and upon demand by such former owner, within six (6) years from the 
day of such sale, pay such excess to said former owner; and in case said 
treasurer, upon such demand, shall not be fully satisfied as to the right 
of the person demanding the same to receive it, or in case of different 
claimants, it shall be the duty of said treasurer to file his bill of inter
pleader, in the court of common pleas of the county where such land was 
sold, wherein he shall make the person or persons claiming such excess, 
and the state of Ohio, defendants, and such suits shall be proceeded in 
according to the usages of courts of chancery upon bills of interpleader; 
and, in all cases, the costs of such proceeding shall be paid by the person or 
persons claiming said excess, as the court shall order; and it shall be the 
duty of the prosecuting attorney of the county to attend to the same, in 
behalf of the treasury." 

I think it is clear from a reading .of this section that the word "costs," as 
used in section 5757 G. C., meant and referred to "all other expenses incidental to 
and arising from the sale." It would seem, therefore, to be the policy of the 
statute to pay all expenses arising out of the sale from the proceeds of the same. 
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This view is strengthened by the fact that it is the general poli.cy of the law, as 
declared in 37 Cyc., 1363, that: 

"The costs and expenses of a tax sale are payable out of the proceeds 
of the sale and the county or city is not to be held liable for them." 

Under section 5762 G. C., when the county auditor "deems it necessary," he 
directs the county surveyor to "ascertain the boundaries of the tract of land so 
purchased." Section 2822 of the General Code, above quoted, provides for a fee 
charged by the county surveyor "for calculating the contents of a tract not ex
ceeding four sides, six cents, and for each additional line ten cents." 

From a consideration of these sections, and the authorities above quoted, I 
am of the opinion, in answer to your first question, that the county surveyor may 
charge a fee for ascertaining the boundaries of land sold at a forfeited land sale, 
when requested so to do by the county auditor, under section 2822 G. C., and that 
this fee should be paid from the amount received for the lands at the sale. 

K ow the two remaining questions are, may the auditor, if he finds such lands 
do not exist, refund the money to the purchaser, and may he, in such cases, correct 
his duplicate "by taking off the tracts of lands which are included in the lands of 
other owners." 

The first of these questions is answered in the affirmative by an opinion of 
this department rendered by my predecessor, Hon. Edward C. Turner, on May 4, 
1916, in which he held such money could be refunded by the auditor under sections 
2589-90. I agree with this opinion and am enclosing you a copy of same. 

The remaining question, then, is, can the auditor correct his duplicate. 

Section 2588 G. C. reads: 

"From time to time the county auditor shall correct all errors which 
he discovers in the tax list and duplicate, either in the name of the person 
charged with taxes or assessments, the description of lands or other prop
erty or when property exempt from taxation has been charged with tax, 
or in the amount of such taxes. or assessment. If the correction is made 
after the duplicate is delivered to the treasurer, it shall be made on the mar
gin of such Jist and duplicate without changing any name, description or 
figure in the duplicate as delivered, or in the original tax list, which shall 
always correspond exactly with each other." 

In the case of Commissioners of Hamilton County v. Brasgears et al., 9 Amer
ican Law Record, 626 (6 Dec. Rep. 1027), it is held: 

"Where through a clerical error of the county auditor in transcribing 
the number of acres of land to be valued by the decennial appraiser, and 
the appraiser values land that has no existence in fact, by reason of such 
mistake the auditor is authorized by 1038 R. S. to correct the valuation as 
well as description, and the commissioners are authorized to instruct the 
auditor to refund taxes paid upon such erroneous valuation, as provided in 
said section." (Section 1038 R. S. referred to above is now known as 
Section 2588 G. C.) 

In this case the court say at page 627: 

"In this case by a clerical error of the auditor, the appraiser was led to 
assess real estate having in fact no existence whatever, giving it a valuation 
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which would not have occurred but for the error of the auditor. The au
ditor in discovering his error corrected it, that is, as to the number of acres, 
but the valuation remains the same. The owner paid on an incorrect val
uation. We think the error was not a fundamental err~r, but an error 
wholly clerical. An error of the hand, not of judgment and discretion, and 
the assessor having fixed a valuation of $2,500.00 to something that had no 
existence, it became the plain duty of the auditor, upon the request of the 
property holder to certify the fact to the commissioners, and for them to 
instruct him to draw his warrant for the amount of taxes so overpaid, 
and it became the duty .of the auditor to correct the error in the valuati011 
as well." 

In the case of Christ v. Eihrich, 13 N. P. (n. s.) 457: 

"One Harms had conveyed certain property in 1875, but in 1883 such 
property still apparently listed for taxation in the name of Harms, became 
delinquent and the same was sold at delinquent sale in January, 1883, to 
one Kelly, who paid the taxes then appearing due thereon as of record in 
the auditor's office, and received from the auditor the usual certificate 
of purchase, which certificate Kelly assigned, about a month later, to one 
Hill. In December, 1883, the auditpr discovered that an error had been 
made, and refunded to Hill the money paid for the certificate of purchase 
at said tax sale. The auditor, then, as appears by the agreed statement of 
facts, upon which this case is submitted, made an entry 'on the tax sale 
records of his office on the same lines where said tax sales are recorded' in 
the following words: 'Double entry; money refunded December 5, 1883.' 
The auditor, however, did not take this parcel of land from the tax dupli
cate, but the same was still carried in and remained listed in the name of 
said Hill." 

Concerning this situation the court said at page 465 : 

"Evidently the attention of the auditor, however, was called to the mis
take in December, 1883, by Hill, who then owned or held the certificate 
of purchase given Kelly, and the money paid therefor was refunded to 
Hill. It appears that the auditor at the time, upon the discovery of this 
mistake, made an entry on the tax records of his office on the same lines 
where said tax sal-es are recorded, to the effect that it was a double entry, 
and the money was refunded December, 1883. The auditor at this time had 
knowledge of the mistake, and it was his plain duty to take this parcel of 
land from the tax duplicate; this he failed to do." 

In answer,- therefore, to your last question, I am of the opinion that the auditor 
has authority to and should correct his tax duplicate in these cases as soon as the 
error is apparent from the surveyor's report, noting in the margin thereof his rea
sons therefor. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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133. 

FRAXCHISE-WHEX GRAXTED BY :\IUXICIPALITY AXD SA:\IE IS 
SILEXT AS TO DURATION-IT IS SIMPLY H\DETER:\II-:-rATE AND 
XOT PERPETUAL-COUNCIL HAS 1'\0 AUTHORITY TO GRA-:-rT 
EXCLUSIVE FRAXCHISE TO LIGHTIXG CO::\IPAXY I::-J PUBLIC 
HIGHWAYS-MAY GRANT FRANCHISE TO SECOND COMPANY 
AXD FIX l\IAXDIU:\I RATE FOR CURREXT AT A LESS RATE THAN 
FIRST COMPANY. 

f,Vhere a contract bet-wee11 a municipal corporation and an incorporated com
pany is sileut as to the duration of the franchise, such franchise is not perpetual 
but the duration thereof is simply iudeterminate existing only so long as the 
parties mutually agree thereto. 

A city council has 110 authority, under the powers granted and conferred upon 
it by the legislature as they 1!01t' exist, to graut ·an exclusive franchise to an electric 
lighting company in the public highwa}'S of said city. 

Where an electric lighting company has a franchise to use the public highways
of a city for the purpose of furnishing electricity to the city and its citi:;ens an~ 
the maximun~ rate to be charged by said company was mutually fixed by the cit)! 
council and the company for a definite period of time, the city council may grant 
a franchise to a competing electric company and may fix by mutual agreement 
with said company the maximitnt rate to be charged by it for electric current at a 
less rate than that provided in the agreement in force with the other company. 

CoLUMBus, OHIO, March 21, 1917. 

Bureau of Inspection aud Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of March 9, 1917, you submitted to me for an 
opinion the following request: 

"The Circleville Light and Power Company, of Circleville, Ohio, has 
been granted the right by the city council to use the public highways of 
said city for the purpose of erecting and maintaining poles and wires for 
t.he purpose of furnishing electricity for light, heat and power to the city 
and its citizens, but no provision was made in the ordinance for the 
duration of the franchise or right to use the public highways, and the 
maximum rate to be charged by said company was mutually fixed for a 
period of ten years in a separate ordinance from the franchise ordinance 
and said period has not yet expired. 

"In view of the foregoing statement of facts: 

"1. Is said franchise perpetual? 

"2. Is said franchise exclusive? 

"3. If said franchise is not exclusive may the council of said city 
grant a franchise to a competing electric company and fix by mutual agree
ment with _said company the maximum rate to be charged by it for 
electric current at a less rate than that provided in the agreement in force 
with the other company." 

The first question that you present for solution was considered by the supreme 
court of Ohio in the case of East Ohio Gas Co. v. City of Akron, 81 0. ~- 33. The 
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phraseology of the franchise granted the East Ohio Gas Co. by the council of the 
city of Akron was rractically identical with that of the franchise granted to the 
Circleville Light and Power Co. except that the first one related to a gas com
pany while the one in question here is an electric company, but the principles of 
law involved are the same. The fourth syllabus in said case reads as follows: 

"\:Vhere the contract between a municipal corporation and an incor
porated company is silent as to the duration of the franchise, such franchise 
is not perpetual but the duration thereof is simply indeterminate, existing 
only so long as the parties mutually agree thereto. The incorporated com
pany may therefore voluntarily forfeit its right to exercise its privileges 
within the municipality and wholly withdraw therefrom; but in such case 
the municipality has no right to prevent the incorporated company from 
removing its property, nor.to take possession of and make use of the same, 
nor to grant the right to use the same to another company, without due 
process of law." 

It is apparent, therefore, that the doctrine laid down as aforesaid is applicable 
to the particular case presented by you in that the franchise in question is inde
te.rminate as to the extent in point of time as a general proposition, but inasmuch 
as the council and the company have mutually agreed upon the furnishing of 
electricity by said company to the city and its citizens at not exceeding a certain 
rate for a certain definite period of time, that the· franchise is determined as to 
that period and amounts to a contract that is binding upon both parties and en
forcible by either. ·when the period mutually agreed upon for the exercise of the 
franchise by the furnishing of current by said company at a certain rate has ex
pired, the franchise then assumes again its character of being indeterminate and 
may be terminated by either party at will. 

Answering your first question specifically, I am of the opinion that the fran
chise in question is not perpetual, but the duration thereof is simply indeterminate, 
existing only so long as the parties mutually agree thereto. 

Your second question is whether or not the franchise is exclusive in its 
scope. It is my understanding that the franchise proper contains no provision 
stating that the rights of the grantee in the public highways of said city are 
exclusive. The only right given is that, as stated above, to use the public high
ways for the purposes mentioned; but regardless of that the supreme court of Ohio 
has held in the leading case of State ex rei. v. Cincinnati Gas, Light and Coke Co., 
18 0. S. 262, that in the absence of an express grant by the legislature or an 
implication from the powers expressly granted so strong as to make its existence 
free from doubt, that a city council has no authority to grant an exclusive right to 
use the streets and alleys of a city for public utility purposes. No such express 
grant of power or implication of such strong character as required was found in 
the powers given a city council by the legislature and the court held that the 
franchise right was not exclusive. 

This case has been cited time after time by the supreme court and the rule 
of law as to exclusiveness of a franchise has been sustained by the supreme court 
repeatedly; and there is no question but what the doctrine as set forth therein is 
the law of the state today, the theory being ·that to hold a franchise exclusive in 
this respect would amount to the creation of a monopoly and it is contrary to 
public policy and the best interests of the public to grant exclusive privileges. 
The power of municipalities with respect to granting exclusive franchises has not 
been changed in substance since the decision was made in the leading case here
inbefore mentioned, and, hence, a city council has no right to grant a monopoly 
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and thereby place restraint upon the right of competition at a future date when 
some other city council might feel that it would be better to have competition in 
the furnishing of some certain public commodity. 

Hence, for the reasons given above, I am of the opinion that the franchise 
granted the electric company in question is not exclusive and that under the powers 
granted and conferred upon a municipality by the legislature as they now exist 
no right is given a city council to grant an exclusive franchise to an electric 
lighting company in the public highways of such ~ity. 

Your third question is, if council has fixed a maximum price for one company 
does that fact prevent council within ten years from fixing a lower maximum price 
for another company. 

Sections 3982 and 3983 of the General Code read as follows: 

"The council of a municipality in which electric lighting companies, 
natural or artificial gas companies, gas light or coke companies, or com
panies for supplying water for public or private consumption, are estab
lished, or into which their wires, mains or pipes are conducted, may 
regulate from time to time the price which such companies may charge 
for electric light, or for gas for lighting or fuel purposes, or for water 
for public or private consumption, furnished by such companies to the 
citizens, public grounds, and bwildings, streets, lanes, alleys, avenues, 
wharves and landing places, or for fire protection. Such companies shall 
in no event charge more for electric light, natural or artificial gas, or water, 
furnished to such corporation or individuals, than the price specified by 
ordinance of council. The council may regulate and fix the price which 
such companies shall charge for the rent of their meters, and such ordi
nance may provide that such price shall include the use of meters to be 
furnished by such companies, and in such case meters shall be furnished 
and kept in repair by such companies and no separate charge shall be 
made, either directly or indirectly, for the use or repair of them. 

"Sec. 3983. If council fixes the price at which it shall require a com
pany to furnish electricity or either natural or artificial gas to the citizens, 
or public buildings or for the purpose of lighting the streets, alleys, 
avenues, wharves, landing places, public grounds or other places or for 
other purposes, for a period not exceeding ten years, and the company or 
person so to furnish such electricity or gas assents thereto, by written 
acceptance, filed in the office of the auditor or clerk of the corporation, 
the council shall not require such company to furnish electricity or either 
natural or artificial gas, as the case may be, at a less price during the 
period of time agreed on, not exceeding such ten years." 

It is clear from the provisions of the two foregoing sections of the General 
Code that the right is vested in the city council to determine the maximum rate that 
may be charged hy an electric light company for current furnished to the city 
and its citizens. If said company agrees to and assents to such rates fixed by 
council and files its written conset~t in the office of the city auditor, then the 
relationship between the city council and the company is a contractual one and is 
binding for and during the period for which such rates are fixed, not exceeding 
ten years. (Gas & Fuel Co. v. City of Chillicothe, 65 0. S. 186.) This relation
ship, however, goes only to the extent that the city council has no right during 
the time fixed to require the light company to furnish current at a less rate than 
the maximum amount determined upon and on the part of the light company 
that it has no right during the same period to demand in excess of that amount. 
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The contract does not vest in the light company the right to have no competitors 
who might furnish electricity at a less rate for, as has been considered heretofore, 
the franchise right that the company acquires is not exclusive in its nature. 

The case of Gas & Fuel Co. v. Columbus, 16 0. D., N. P., 359, is in point on 
the particular question and seems to be the only case in Ohio as far as I have 
been able to find that has passed on the exact question. The opinion is a well 
considered one and syllabi 2, 3 and 4 contain the principles of law applicable to 
this question and are as follows': 

"2. Monopolies are odious, and it is contrary to public policy and the 
best interests of municipalities to grant exclusive privileges which will in 
effect create them; hence, if a municipal corporation has fixed the maxi
mum price of natural gas under favor of Rev. Stat. 2478, 2479, and a 
company has accepted the provisions of the ordinance and engaged in 
supplying gas thereunder, injunction will not lie to restrain such munici
pality from fixing a lower maximum price for a competing company. 

"3. An ordinance fixmg the price which may be charged for natural 
gas by a competing company does not, as a matter of law, operate as a 
requirement that the company engaged in selling gas under a prior ordi
nance fixing a higher maximum ratt shall furnish gas at the reduced price 
fixed by such latter ordinance, and does not, therefore, impair the obligation 
of the contract of thr, old company. 

"4. A gas com}>any will not be heard to attack an ordinance fixing the 
price at which gas may be sold by a new competing company on the ground 
that, being general in its nature, it lacks uniform operation, where it 
appears that the complaining company is allowed under the terms of a 
prior ordinance to sell gas at a higher price than its competitor will be, 
under the new ordinance." 

The following excerpt from the opmwn of the supreme court in the case of 
City of Columbus v. The Columbus Gas Co., 76 0. S. 339, also sets forth some 
general principles that are applicable to the particular situation: 

"The defendant and its assignor, the Columbus Gas Light and Coke 
Company, under prior ordinances and the one under consideration have 
occupied and used many of the city streets and grounds for the transaction 
of its business for o\·er half a century, and when the last ordinance was 
passed and accepted, both the city and the company were facing the future, 
not knowing what it might unfold as to new means of furnishing light. 
The company was content with past profits, and would venture upon the 
unknown future. If its profits are now behind it, the city should not be 
tied to the destiny of the company and be obliged to exclude other gas 
and electric comp~nies, to the great detriment of its inhabitants. What 
time has developed, the company must be held to have contemplated. 

"In respect to the gas company, the contract may now be a hard one 
to comply with, but there are innumerable instances in business life where 
contracts of parties have become hard and unprofitable, yet the courts 
cannot discharge from liability on that ground, for such risks were assumed 
when the contracts were made." 

In view of the foregoing, therefore, l am of the opinion, answering your 
question specifically, that the council of the said city of Circleville may grant a 
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franchise to a competing electric company and fix by mutual agreement with 
said company the maximum rate to be charged by it for electricity at a less rate 
than that provided in the agreement in force with the other company. 

134. 

Very truly yours, 
JosEPH McGHEE., 

A ttorney-Geueral. 

COUNTY INFIR~IARY-SUPERINTENDENT NOT PUBLIC OFFICER
NOT REQUIRED TO HAVE QUALIFICATIONS OF ELECTOR. 

The superintendent of a county infirmary is not a public officer and therefor~ 
not required to have the qualifications of a1~ elector. 

CoLUMBUS, OHio, March 22, 1917. 

HoN. J. H. FuLTZ, Prosecuting Attorney, Lancaster, Ohio. 
DEAR SIR :-On March 3rd you addressed the following inquiry to this office : 

"In the examination under the civil service laws of our state an 
elector and citizen of the United States and having a residence in the 
state of Ohio of six months wishes to take the competitive examination by 
appointment under the civil service laws of Ohio for superintendent of the 
county infirmary. Would he be eligible to appointment provided he ob
tained a passing grade?" 

The ultimate question involved is as to whether or not the superintendent of 
the infirmary is an officer. If he is, then under article XVI, section 4, of the Con
stitution, he must have the qualifications of an elector. Otherwise this is un
necessary. 

His duties are defined by G. C. section 2523. 
The supreme court has decided that he is not an officer. (Palmer v. Zeigler, 

76 0. s., 210.) 
Your inquiry, of course, is answered in the affirmative. 

Very truly yours, 
JoSEPH 1\fcGHEE, 

Attorney-General. 



330 OPINIONS 

134-'h. 

TEXT BOOKS-PUBLISHERS SHOULD FILE SAME TOGETHER WITH 
PRICE LIST WITH SUPERINTENDEJ\'T OF PUBLIC INSTRUC
TION EACH FIVE YEARS-THE FIVE-YEAR PERIOD IN SECTION 
7710 APPLIES ONLY TO THE FILING OF SAID LIST. 

Under G. C. 7710 providing a school book commission and for filing text book$ 
with the superintendent of public instruction, it is necessary to file a given tex~ 
book with the published list wholesale price each five years. 

The five-year period mentioned in said section applies to such filing, and doe~ 
not refer to the five-year peniod prmnded in section 7713, during which a board of 
education may not make a change of text books. 

COLUMBUS, OHIO, March 22, 1917. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SrR :-Your letter of January 22, 1917, requests my opinion as follows: 

"Please give us your construction on these parts of sections 7709, 7710, 
7711, 7712 and 7713 G. C., which apply to the following: 

" ( 1) How often should publishers file their books and prices in order 
to do business continuously in Ohio? 

"(2) To what does the five year period of time mentioned in General 
Code section 7710 apply, the filing period or the furnishing period?" 

' 

Your inquiry involves the consideration and construction of the sections of the 
General Code w]Jich provide for the filing of . text books and the prices thereon 
by the publishers, with the superintendent of public instruction of Ohio, the fixing 
of maximum prices thereon by the commission designated for that purpose and 
the adoption of such text books by boards of education. 

General Code section 7709 provides as follows : 

"Any publisher or publishers of school books in the United States de
siring to offer school books for use by pupils in the common schools of 
Ohio as hereinafter provided, before such books may be lawfully adopted 
and purchased by any school board, must file in the office of the superin
tendent of public instruction, a copy of each book proposed to be so 
offered, together with the published list wholesale price thereof. No 
revised edition of any such book shall be used in common schools until 
a copy of such editi9n has been filed in the office of the superintendent 
together with the published list wholesale price thereof. The superintenaent 
must carefully preserve in his office all such copies of books and the 
price thereof." 

General Code section 7710 provides : 

"\Vhen and so often as any book and the price thereof is filed in the 
office of the superintendent of public instruction as provided in section 
7709, a commission consisting of the governor, secretary of state and super
intendent of public instruction, immediately shall fix the maximum price at 
~hich such books may be sold to or purchased by boards of education, as 
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hereinafter provided, which price must not exceed seventy-five per cent. 
of the published list wholesale price thereof. The superintendent of public 
instruction immediately shall notify the publisher of such book so filed, 
of the maximum price fixed. If the publisher so notified, notifies the 
superintendent in writing that he accepts the price· fixed, and agrees in 
writing to furnish such book during a period of five years at that price, 
such written acceptance and agreement shall entitle the publisher to offer 
the book so filed for sale to such boards of education." 
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The answer to your first question is found, if not expressly, by absolutely 
necessary implication, in section 7710 G. C. 

If the publisher in the manner therein provided agrees to furnish the book 
for five years at the price fixed by the commission provided in such section, there 
is no occasion for filing the book again within that period, as the agreement to 
furnish it for that time at that price obviates any further necessity for filing 
again during that period. 

To be exact about it, the five-year period would commence at the beginning 
of the contract period, which in the nature of the case is very shortly after the 
filing of the book. The compliance with this section, so to speak, fixes a modus 
~ivendi for this period and establishes a contract relation between the publisher 
on one side and the superintendent on behalf of the schools of the state on the 
other side. There would appear no doubt of this construction if the attention be 
confined to this section alone, as there is only one five-year period mentioned. 
Some doubt seems to be cast on it, however, by the provisions of section 7713 
forbidding the change of text books for the period of five years after the date 
of the adoption thereof. Inasmuch as a text book might be adopted at any time 
during the five years of the contract relation above provided, leaving a period of 
less than five years at which it could be obtained for that price, it might be argued 
that the five-year period was variable, and that it meant five years in each case 
from the adoption of the book by the local board. Such construction, however, 
does violence to the language of section 7710, and is unnecessary in order to 
reconcile the two sections. The provision against a change for five years is 
simply for the prevention of frequent and unreasonable changes. The price might 
be changed during the five years that a book was adopted and used by a local 
board, but this could work no injury or injustice to the local board, as the changed 
price would be fixed by the commission above provided and in contemplation of 
the trend of events at the time of the enactment of these statutes the expectation 
would have been that the price would be reduced as during a long period the 
production of books, as all other articles depending upon constantly improving 
methods of manufacture was cheapening, but whether the changed price be lower 
or higher can work no mischief or at least no injustice to the ultimate purchaser 
of the text book, the period of five years being fixed by the legislature as a reason
able time during which the price might remain unchanged. 

This discussion necessarily disposes of the second question along with the 
first, and your two questions are, therefore, answered. First, the publisher should 
file his books and list prices thereon every five years; second, the five-year 
period of time mentioned in section 7710 applies to the filing of the copy in the 
office of the superintendent of public instruction and the fixing of the price as. 
provided in that section. 

Yours very truly, 
JosEPH McGHEE, 

Attor1!ey-Ge11eral 
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135. 

1\SSESSORS AND ASSISTANT ASSESSORS-FORM OF BOND NOT RE
QUIRED TO BE CHANGED BY AMENDMENT TO SECTION 3350-
FOR:M OF OATH TAKEN BY ASSISTANT ASSESSOR CHANGED. 

Amendment of section 3350 of the Ge11eral Code by senate bill 177 doe.s not 
require a change in the form of bond to be furnished by as-sessors and assistan~ 
assessors, but necessitates a change in the form of oath taken by the latter. 

CoLUMBus, OHIO, March 23, 1917. 

fhe Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I have at hand your letter of March 10, 1917, in which you say: 

"The commission is enclosing herewith blank forms of bond of asses
sor and bond of assistant assessor, the form for which was prescribed 
by your predecessor. The form for bond of assessor was used in the 
case of assessors elected in November, 1915, and the same were executed 
for a term of two years commencing on the first day of January, 1916. 

"The commission presumes that it will not be necessary for assessors 
who have already executed this bond to execute another bond, unless a 
change in the form of the bond is necessitated by the passage of the new 
tax law. There will no doubt be a number of vacancies, however, which 
will have to be filled by appointment, and such assessors will be required 
to execute bonds. 

"The commission desires to· know whether you approve of the form 
herewith enclosed for use in such cases, and, if you do not, requests that 
you prescribe a form as required .by section 3351 of the General Code as 
re-enacted in senate bill No. 177. You are also requested to prescribe a 
form of bond of assistant assessor if any change in the form herewith 
enclosed is necessary by the passage of senate bill No. 177. While this 
bill has not yet become a law, the commission is anticipating its passage 
so that it may be prepared to furnish the bonds promptly." 

By way of answer to the inquiry made by you I beg to say that I see nothing 
in the provisions of senate bill No. 177 which makes necessary any change in the 
form of the bond of an elected assessor or in the form of the oath of office made 
by him. Neither do I see anything in the provisions of senate bill 177 which 
necessitates any change in the form of the bond to be given· by an assistant assessor. 

Section 3349 of the General Code is neither repealed nor amended by the 
proposed new law, and hereafter, as before, assessments of property will be made 
territorially by the cities, wards or districts and by villages and townships. 

The various acts and defaults which, under section 3351 as amended in senate 
bill No. 177, make the assessor and the assistant assessor liable on their respective 
bonds are the same as those mentioned in section 3351 as amended in the Parrett
Whittemore bill. Neither has there been any change in the amounts named as 
the penalty in the bond to be given by the assessor and assistant assessor re
spectively. 

Under section 3350 of the General Code, as amended by the new law, the 
assistant assessor of any ward, district, village or township is appointed by the 
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elected assessor instead of by the county auditor as now provided iR section 
3350 of the General Code. However, as to this the recital in the bond of an 
assistant assessor need only be that : 

"he has been duly appointed assistant assessor," 

and therefore no change in the form of such bond in this respect is made necessary 
by the change in the provisions of section 3350 of the General Code with respect 
to the manner of appointing such assistant assessor. 

Under the provisions of section 3350 of the General Code, as amended, it 
may be doubted whether the orders, rules and regulations of the county auditor 
with respect to the assessment of property operate directly on an assistant assessor 
inasmuch as under the provisions of said section, as amended, such assistant asses
sor performs his duties under the immediate direction of the assessor. 

Section 5367 of the General Code, requiring the county auditor to instruct 
assessors as to their duties, has not been changed in any manner by the new law, 

. except as to the time of meeting, and in as much as it will clearly be the duty of 
an assistant assess<?r appointed under the provisions of section 3350 of the General 
Code, as amended, to conform in the performance of his duties with all compe
tent and lawful orders and instructions of which he is advised by the assessor, I 
see no substantial reason for making any change in the conditions prescribed in the 
form of the bond of an assistant assessor in this respect. The same can be said 
of the conditions in said bond requiring an assistant assessor to observe the orders, 
rules and regulations of the tax commission of Ohio. In any event, the conditions 
in said bond form with respect to the observance of orders, rules and regulations 
of the county auditor and the tax commission of Ohio can only refer to such 
orders, rules and regulations as may be completely and lawfully made, and I see 
no substantial reason why the bond form should be changed in this respect. 

· The provisions of section 3350, as amended, do not provide for the term or 
period of time for which the assistant assessor is to be appointed, but neither, for 
that matter, do the present provisions of section 3350, so this matter can be left 
in blank the same as is provided for in the form of an assistant assessor's bond 
prepared by my predecessor. 

It is obvious, however, that change must be made in the form of the oath taken 
by an assistant assessor appointed under the provisions of section 3350 of the 
General Code, as amended. Such oath, to comply with the provisions of section 
3352 should be in the following form: 

"OATH OF OFFICE 

"State of Ohio, ------------------------------ county, ss: 
"I, --------------------------------------------------------do· hereby 

solemnly swear (or affirm) that I will support the Constitution of the 
United States, the Constitution of the State of Ohio, and that in the ca
pacity of assistant assessor for------------------------------------------

(Here insert the name of ward or district of the city, or of the village or 
township for which said assistant assessor has been appointed.) 

"-----------------------------------County, Ohio, to which office I have 
been appointed, I will faithfully and impartially perform the duties imposed 
upon me by law. 
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, "Sworn to before me and silbscribed in my presence this _____________ _ 

day of ---------------------------A. D. 19L ___ . 

" 

136. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

WIDOWED MOTHER-WHO HAS RECEIVED COMPENSATION FROM 
INDUSTRIAL COMMISSION NOT BARRED FROM RECEIVING AL
LOWANCE UNDER MOTHER'S PENSION ACT. 

The mere fact that a widowed mother has been allowed compensation by the 
industrial commission of Ohio will not, standing' alone, prevent her from receiving. 
an allowance under the mother's pension act. 

CoLUMBUS, OHIO, March 23, 1917. 

RoN. HoMER L. BosnvrcK, Probate Judge, Columbus, Ohio. 

DEAR Sm :-I have your letter of February 27, 1917, as follows: 

"Will you kindly give us an opinion on the following questions 
which have come up in regard to a mother's pension allowance? 

"(a) Would a mother be entitled to a pension whose husband is 
dead but had not taken out naturalization papers in this country? 

"(b) Would a mother be entitled to a pension who has been allowed 
compensation through the industrial commission of the state?" 

Your first question is answered in the affirmative in an opinion of this de
partment rendered March 5, 1917, to Bernard l\f. Focke, prosecuting attorney, 
Dayton, Ohio, in which it was held: 

"Under the provisions of the law relating to mothers' pensions, the 
widow of an unnaturalized person is entitled to a pension under the same 
conditions as if the widow of a naturalized citizen." 

For your information I am enclosing a copy of this opinion. 
Answering your second question, section 1683-2 reads in part as follows: 

"For the partial support of women whose husbands are dead, or be
come permanently disabled by reason of physical or mental infirmity, or 
whose husbands are prisoners or whose husbands have deserted, and such 
desertion has continued for a period of three years, when such women are 
poor, and· are the mothers of children not entitled to receive age and 
schooling certificate, and such mothers and children have a legal residence 
in any county of the state for two years, the juvenile court may make an 
allowance to each of such women as follows: * * *" 
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Section 1683-3 sets out the conditions which must obtain before a mother's 
pension can be allowed to any mother. They are as follows: 

"First, the child or children for whose benefit the allowance is made, 
must be living with the mother of such child or· children ; second, the 
allowance shall be made only when in the absence of such allowance, the 
mother would be required to work regularly away from her home and 
children, and when by means of such allowance she will be able to remain 
at home with her children, except that she may be absent for work for 
such time as the court deems advisable; third, the mother must in the judg
ment of the juvenile court be a proper person, morally, physically and 
mentally for the bringing up of her children; fourth, such allowance shall 
in the judgment of the court be necessary to save the child or children 
from neglect and to avoid the breaking up of the home of such woman; 
fifth, it must appear to be for the benefit of the child to remain with such 
mother;" · 

It will be noted that section 1683-2 G. C. provides that these mothers may be 
entitled to pensions "when such women are poor," and section 1683-3 provides 
that "the allowance shall be made only when in the absence of such allowance the 
mother would be required to work regularly away from her home and children." 
A mother may be receiving an award from the industrial commission of Ohio and 
still be "poor" within the meaning of section 1683-2. It may be too that the 
allowance allowed by the industrial commission is insufficient to allow the mother 
to refrain from working "regularly away from her home and children." These 
are questions of fact to be decided by the court, but, in answer to your second 
question, it is my opinion that the mere fact that a widowed mother has been 
allowed compensation by the industrial commission of Ohio will not, standing 
alone, prevent her from receiving an allowance under the mother's pension act. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 
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137. 

COUXTY CO:MMISSIONERS-WHEN NO BIDS ARE RECEIVED WITHIN 
ESTD1ATE UNDER 6946--MA Y AMEND ESTIMATE-READVERTISE, 
AND ACCEPT BID IF WITHIN AMENDED ESTIMATE. 

Under section 6946 G. C. the county commissioners may, if they receive no bids 
withitt the estimate, amend the estintate and proceed to advertise again under the 
provisions of section 6945 G. C., and under said second advertisement let tlze cOil
tract, Provided there are bids withitt the amended estimate. 

CoLUMBUS, OHIO, March 23, 1917. 

Bureau of Inspection and Superuisiol~ of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your communication of Mar,ch 19, 1917, in which you ask my 
opinion in reference to a certain matter set out therein, was received. Your com
munication reads as follows: 

"In a certain county of the state, the commissioners recently asked for 
bids for the construction of a road, but received no bids at the engineer's 
estimate of the cost. 

"May the commissioners now order a re-estimate and sell same under 
the provisions of section 6946 of the General Code, 106 0. L. 607, without 
readvertising at the original estimate?" 

The question you have in mind arises from the fact that the language used i~ 
section' 6946 G. C. is not altogether consistent. Undoubtedly the language used in 
this section is not the exact language that the legislature intended to use to express 
ideas it had in mind, but it remains for us to place a construction upon the lan
guage used, in order to arrive at the course which ought to be pursued thereunder, 
and not to construe the language that might have been used by the legislature in 
giving expression to its views. 

The difficulty arising under the provisions of this section is due to the fact that 
it provides : 

"Sec. 0946. * * * If no bids are made within the estimate, the · 
county commissioners may amend the estimate, and again proceed to adver
tise at the original estimate, for bids.' * * *" 

That is, the section provides that the county commissioners may amend the 
estimate, but further provides that if they proceed to advertise further for bids, 
they shall advertise at the original estimate, thus apparently rendering the amended 
estimate of no force or effect. 

I\'ow, the question is as to whether such a construction can fairly be placed 
upon this statute, as to render said provisions harmonious. It is my opinion tl1at 
the phrase "at the original estimate" is mere surplusage, as used in said section, and 
has no force or effect whatever. To establish this assumption, I desire to call at
tention to the provisions of several other sections of the same act. 

Section 6911 G. C. provides : 

"When the board of commissioners have determined that any road 
shall be constructed, improved or repaired, as herein provided for, such 
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board * * * shall order the county surveyor to make such surveys, plats, 
profiles, cross-sections, estimates, and specifications as may be required for 
such improvement. * * *" 

337 

For what purposes and with what object in view is the county surveyor ordered 
to make such surveys, plats, profiles, etc., and how are they to be used in reference 
to the question of advertising for bids and the letting of the contract under such 
advertising? 

Section 6945 G. C. provides for advertising for bids, which section reads in 
part as follows: 

"After the commissioners have decided to proceed with said improve
ment, they shall advertise for bids. * * * Such notice ·shall state that 
plans and specifications for such improvement are on file in the office of 
the county commissioners, and the time within which bids will be received. 
* * *" 

Now, it will be noticed that under the provisions of this section, in reference 
to advertising, no part of the above information is used with the exception of the 
"plans and specifications." The estimate of the cost and expense of such improve
ment is not required to be set out in the advertisement at all under the provisions 
of said section. The estimate has nothing to do with the matter of advertising. In 
fact, it is doubtful whether it is for the best interests of the county that the bidder 
should be informed as to the estimate of the cost and expense of the proposed 
improvement. 

If one were to build a house and decided that he had five thousand dollars 
to invest, and no more, in a certain kind of a pro"perty, the last thing he would 
do would be to give this information to those who were about to bid for the con
struction of the house, he well knowing that if the bidders knew the amount of 
money he had to invest, no bidders would fall very far below the amount fixed 
by the one who had the building of the house in mind; and it undoubtedly works 
out along the same line when persons bid for the construction of a public work. 
If they know that the estimated cost and expense of said improvement is fixed at 
a certain amount and that the contract cannot be let at a figure above the estimate, 
but can be let at any figure within the estimate, the general inclination will be to 
make the bids at a figure not very much below the estimate. 

So that while the law does not forbid the setting out of the estimate in the 
advertisement for bids, yet it can fairly be state!i that the estimate does not form 
any material part of the advertisement for bids, and that the law possibly does not 
contemplate that the estimate should be set out in the advertisement for bids. 

That the law does not contemplate the setting out of the estimate in the ad
vertisement for bids would seem evident from this provision of section 6946 G. C.: 

"No contract for any improvement shall be awarded at a greater sum 
than the estimated cost thereof. * * *" 

To be sure, if the bidders know what the estimated cost of the improvement is, 
they will make no bid above the estimated cost and hence this provision of the law 
is rendered almost nugatory. 

Now, if the conclusion is correct that the estimate has no place whatever in the 
advertisement for bids, what is the force and effect of the phrase "at the original 
estimate," found in section 6946 G. C.? None whatever. And the section as it is 
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written means nothing more than it would mean if said phrase "at the original 
estimate" were omitted from the section. 

Hence, it is my opinion that said section should be construed as if it read as 
follows: 

'"No contract for any improvement shall be awarded at a greater sum 
than the estimated cost thereof. The bids received shall be opened at the 
time stated in the notice. If no bids are made within the estimate, the 
county commissioners may amend the estimate, and again proceed to adver
tise for bids, but the county commissioners shall have the right to reject 
all bids." 

Therefore, it is my opm10n that the county commtsstoners in the case sug
gested by you may, if they so desire, amend the estimate of the cost and expense 
of the proposed improvement, and again proceed to advertise for bids under the 
provisions of section 6945 G. C., and let the contract to the lowest and best bidder 
thereunder, provided the bid is within the amended estimate. 

There is another construction which can be placed upon section 6946 G. C., 
which would lead to exactly the same conclusion and which in my opinion is pos
sibly what the legislature intended to do, and that is to read said section, substi
tuting the word ''or" in the place of the word "and," which is always allowable in 
the construction of statutes. The section would then read: 

'·Sec. 6946. No contract for any improvement shall be awarded at a 
greater sum than the estimated cost thereof. The bids received shall be 
opened at the time stated in the notice. If no bids are made within the 
estimate, the county commissioners may amend the estimate, or again p>o
ceed to advertise at the original estimate, for bids, but the county com
missioners shall have the right to reject all bids." 

If this construction is placed upon the statute, the county comnusswners in 
the case suggested by you would have one of two courses open for them to follow. 
The one would be that they might amend the estimate and proceed to advertise 
under section 6945 G. C. for bids, or they might proceed to advertise for bids a 
second time under section 6945 G. C., and not amend the original estimate. As I 
said before, I am rather of the opinion that this was the intention of the legislature. 

In section 1207 G. C. we find the following provision made in reference to ad
vertising for bids for intercounty highways or main market roads: 

"* * * If no acceptable bid is made within the estimate, the state 
highway commissioner may either readvertise the work or amend the es

. timate * * * and * * * again proceed to advertise for bids. * *" 

Thus in this section we find that the state highway commissioner has one of 
two courses open to him, which he may pursue. And when we remember that this 
statute is one complete scheme for road building, not only as it applies to the state, 
but to the counties and townships as well, it is my opinion that the same provision 
was meant to be included in section 6946 G. C. as is found in section 1207 G. C. 

But even though we assume the latter construction of this section to be the 
correct one, yet the county commissioners in the case suggested by you may, if they 
desire, proceed to amend the estimate and then advertise for bids under section 
6945 G. C., and let the contract to the lowest and best bidder, provided any of 
said bids be within the amended estimate. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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138. 

OFFICERS CO:l\IPATIBLE--COUNTY COROI\'ER AXD 1IAYOR OF VIL
LAGE. 

The offices of county coroner and mayor of a village are not incompatib.le and 
may be held by one and the same person. 

CoLUMBUS, 0Hro, 11arch 23, 1917. 

HoN. C. C. CRABBE, Prosecuting Attorney, London, Ohio. 

DEAR SIR:-! have your letter of March 20, 1917, as follows: 

"There is a vacancy in the office of county coroner, and the commis
sioners are about to appoint Dr. A. F. Green, who is mayor of the village 
of West Jefferson, this county. 

"As to niany county offices the statute designates who cannot be elected 
to such office, but is silent as to county coroner. 

"In your opinion will the duties of county coroner and mayor of a 
village be incompatible. 

"The commissioners would like to make this appointment on next Mon
day, and I will be pleased if you can give me your opinion on this matter 
in the meantime." 

The rule of common law incompatibility is stated by the court in the case of 
State ex rei. v. Gebert, 12 C. C. (n. s.) 274, as follows: 

"Offices are incompatible when one is subordinate to or in any way a 
check upon the other; or when it is physically impossible for one person 
to discharge the duties of both." 

I have carefully examined the statutes relating to the duties of a county cor
oner and mayor of a village and have been unable to find anything that prohibits 
one person from holding both of these offices under the foregoing rule. 

I am, therefore, of the opinion, in direct answer to your question, that a vil
lage mayor may also serve as coroner of the county. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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139. 

IN DETERl\IINIXG WHETHER OR XOT FIFTY-OXE PER CENT. OF THE 
LAND 0\V~mRS HAVE SIGXED PETITION FOR CONSTRUCTION OR 
REPAIR OF HIGHWAY-ONLY RESIDENT LAND OWKERS ARE TO 
BE FIGURED AS A BASIS OF cm.IPUTATIO)J. 

In arriving at a conclusion as to whether fifty-one per ce11t. of the land or lot 
owners have sig11ed a petition asking for the construction, reconstntctioa or re
pair of a public road u11der Sec. 6907 G. C., 11011e but reside11t lot or land owners 
are to be included in the number to be 11sed as a basis of computation. 

CoLUMBUs, OHio, March 24, 1917. 

HoN. CHARLES L. BERMONT, Prosecuting Attorney, Mt. Vernon, Ohio. 

DEAR SIR :-I have your communication of March 14, 1917, in which you ask 
my opinion in reference to a certain proposition therein set out. Your communica
tion reads as follows: 

"I desire to ·submit the following for an opinion: 
"A petition has been filed with the commissioners of this county, asking 

for the improvement of a road under the provisions of section 6906 and 
following of the General Code. There are seventy-seven land or lot owners 
who will be specially taxed for this improvement, seven of whom are non
residents of Knox county, leaving seventy resident land owners, thirty-six 
of whom. have signed the petition. 

"The question now arises, have the petitioners the required 51 per cent. 
of the land or lot owners. 

"I have advised the commissioners that the required 51 per cent. have 
not signed the petition and base my opinion on a comment upon sections 
6907, 6908 and 6909, given by Judge Wm. M. Rockel, in his work on Ohio 
Roads and Bridges, in which he gives as his opinion that non-resident land 
or lot owners are to be counted against the petition. 

"The parties petitioning for this improvement are not content with my 
ruling on the subject and I, therefore, desire a ruling from your depart
ment as to whether non-resident land or lot owners are to be counted against 
the improvement or not. In other words would it take 51 per cent. of all 
the lot or land owners or just 51 per cent. of the· resident land owners?"· 

Your question briefly stated is as to whether non-resident property owners, who 
are to be benefited in the construction, reconstruction or repair of any public road, 
are to be counted in the total number of property owners so to be benefited by an 
improvement. This especially when said total number of property owners so ben
efited is to be used as a basis of computation in arriving at a conclusion as to 
whether fifty-one per cent. of the property owners who are to be especially taxed 
or assessed for said improvement have signed the petition. 

I note in your communication that you have rendered an opinion to your board 
of county commissioners to the effect that non-resident property owners are to be 
included in the total number of property owners in arriving at a conclusion as to 
whether fifty-one per cent. of the total have so signed the petition asking for the 
improvement. 

You state that there are seventy-seven land or lot .owners who will be espe
cially taxed for the particular improvement now under consideration by your county 
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commissioners. Seven of these land or lot owne·rs are non-residents of Knox 
county, leaving seventy who are resident land owners, and that thirty-six of these 
land or lot owners have signed the petition asking for the improvement. Of course 
it is evident that, if the non-resident lot owners are to be included in the total 
number, fifty-one per cent. of the total number have not signed the petition, but if 
the non-resident land or lot owners are not included in the total number, then fifty
one per cent. of said owners have signed the petition asking for the improvement, 
inasmuch as thirty-six is more than fifty-one per cent. of seventy, but on the other 
hand it is less than fifty-one per cent. of seventy-seven. 

While the construction of sections 6907, 6908 and 6909 of the General Code 
and the language used by Rockel in his work on Roads and Bridges might war
rant the construction you have placed upon these statutes and the conclusion you 
have drawn therefrom, yet in my opinion your conclusion is not correct. 

In the first place I am assuming that the petition filed with the county com
missioners sets out the method of paying the compensation, damages, costs and 
expense thereof under section 6919 of the General Code and whichever one of 
these different methods h_as been selected under the petition will control as to the 
number of lot or land owners who are to be benefited under and by virtue of said 
improvement. This is evident from the fact that you set out in your communica
tion that there are seventy-seven different land or lot owners included under the 
terms and conditions set out in the petition. 

Section 6907 G. C. reads as follows : 

"When a petttlon is presented to the board of commtsstoners of any 
county asking for the construction, reconstruction or repair of any public 
road or part there£, as hereinafter provided for, signed by at least fifty-one 
per cent. of the land or lot owners, residents of such county, who are to 
be specially taxed or assessed for said improvement as hereinafter provided, 
the county commissioners shall go upon the line of said proposed improve
ment within sixty days after such petition is presented and, after viewing 
the proposed improvemen~, shall determine whether the public convenience 
and welfare require that such improvement be made." · 

The question immediately arises under the above section as to the effect the 
words "residents of such county" have upon the remaining part of the section. In 
my opinion "residents of such county" modifies "of the land or lot owners." That 
is, the number of land or lot owners upon which the fifty-one per cent. is based, 
is land or lot owners residents of such county. The only other construction that 
could be placed upon these words would be that they modify fifty-one per cent. 
instead of land or lot owners, which words they immediately follow. But it is my 
opinion that said words "residents of such county" do not modify fifty-one per 
cent. but modify "land or lot owners." So that if the construction placed upon 
this section by me is correct wherever "land or lot owners" is used in the following 
sections of this statute it always refers to resident land or lot owners. 

I am the more firmly convinced that the construction placed upon this section 
is correct by the provisions of section 6909 G. C. It will be noted in this section 
that "in determining whether the required number of persons have signed the 
petition asking for said improvement, necessary to give the county commissioners 
jurisdiction thereof, the following persons shall not be counted: Resident land 
owners whose only real estate within the territorial bounds of such road is located 
in a municipality." There are three other exceptions in said section, viz.: Owners 
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of life and .leasehold estates; minors and tenants in common, unless all the tenants 
in common unite as one person. 

l\'ow let us notice carefully the reading of this section. It says that "resident 
land owners whose real estate is located in a municipality." If it were intended 
that non-resident land owners should ·be used in connection with resident land 
owners in arriving at the conclusion as to whether fifty-one per cent. of the total 
number of land owners had signed the petition, there would have been no reason 
or occasion for using resident land owners because the same rule that applies to 
resident land owners would apply to non-resident land owners, providing they were 
both to be used together as a basis for determining the question as to whether 
fifty-one per cent. had signed the petition or not. 

There is another provision in this section to which I desire to call your at
tention and that is the following: 

"All tenants in common of any undivided estate, resident within the 
county shall be counted as a unit, and if all are not united either for or 
against the improvement, none of such tenants in common shall be counted 
in determining whether the requisite number of persons have signed such 
petition." 

Now why use the words "resident within the county?" Because it was evi
dently the intention of the legislature to include none but resident land owners in 
the matters above set forth, even in the case of tenants in common. If one tenant 
in common resided out of the county and all the other tenants in common resided 
within the county, and the tenants in common residing within the county would 
agree one way or the other, they would count as a single unit either for or against 
the improvement. Hence, it is my conclusion that it is evident that it was the 
intention of the legislature not to include non-resident land owners in the matter 
of arriving at the conclusion as to whether fifty-one per cent. of the land or lot 
owners to be benefited by the improvement had signed the petition asking for the 
improvement. 

Further, I believe this construction of the statute would be borne out by the 
practical side of the question. It might be very diffic.ult and inconvenient for those 
interested in the construction, reconstruction or repair of any public road to get 
into communication with the land owners who are non-residents of the county. 
They might not only be non-residents of the county, but they might be non-residents. 
of the state. Further, those land owners who reside outside of the county might 
not be much interested in having the road constructed, reconstructed or repaired 
for the reason that they would not possibly be in position to use the same after it 
would be so improved. Hence, it seems to have been the intention of the legisla
ture, from the construction that can readily be placed upon the said statutes and 
from looking at the practical and reasonable side of the proposition, that non
resident land owners should not be included as a basis upon which to determine 
whether fifty-one per cent. of the owners of land to be benefited have signed a 
petition asking for the improvement. 

Answering your question directly it is my opinion that, under the facts set 
out in your communication, fifty-one per cent. of the land or lot owners have 
signed the petition. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11eral. 
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140. 

ABUTTIXG PROPERTY OWXERS-CANNOT BE RELIEVED OF THE 
PAY:\1ENT OF 10 PER CENT. OF COST OF DIPROVD1ENT OF IN
TERCOUNTY HIGHWAYS AND MAIN MARKET ROADS. 

There is 110 provision of law relating to the constructio1~ of interco1mty high
WaJ.'S and main market roads by which the abutting property owners may be re
lieved of all or any p;rt of the ten per cent. of the cost and expense of the im
provcnwit as provided for by statute. 

CoLUMBUS, OHIO, March 24, 1917. 

HoN. RoY R. CARPENTER, Prosecuting Attorney, Steubenville, Ohio. 

DEAR SIR :-1 have your communication of March 7, 1917, in _which you ask my 
opinion with reference to a matter therein set out. Your communication reads as 
follows: 

"The state highway commissioner and the county commissioners of 
Jefferson county have entered into an arrangement for the improvement of 
about three miles of an intercounty highway, the improvement to start at 
the boundary line between Jefferson county and Harrison county, beginning 
near Hopedale and extending eastwardly towards Steubenville. The im
provement is along a free turnpike, the road bed of which is ten feet 
wide. The improvement will consist of widening this road bed to a width 
of sixteen feet, and the construction of a ten foot dirt road alongside; the 
old pike to be scarified; the surface of the road, as improved to sixteen feet 
in width, to be Tarva bond. Of course you will see that this is not repair 
work, but it is an improvement amounting to almost reconstruction. 

"The property owners on either side are still paying between five 
and six mills on a bond issue for the payment of this original pike, and 
will continue to pay probably until about 1925. Referring to section 1217 
G. C., that is Sec. 210 of the Cass road law, the latter part thereof reads: 

"'In no case shall the property owners abutting upon said improve
ment be relieved by the state, county or township, from the payment of ten 
per cent. of the cost and expense of such improvement, excepting there
from the cost and expense of bridges and culverts, provided the total 
amount assessed against any abutting property does not exceed thirty-three 
per cent. of the valuation of such abutting property for the purposes of 
taxation.' 

"The question that confronts our county commissioners is must the 
said abutting property owners pay ten per cent. of this improvement ir
respective of the fact that they are still a~sessed for the original bond 
issue for the original pike. Neither the commissioners nor the trustees 
of the township through which the improvement extends contemplate that 
the abutting property owners should pay any of this improvement." 

Your query briefly stated is as to whether the state highway department, the 
commissioners of your county and the township through which a certain highway 
passes could make such arrangements as to relieve the abutting property owners 
entirely from paying any part of the cost and expense of the improvement. In 
your communication you make reference to section 1217 of the General Code and 
rather infer that there is doubt as to whether such a result could be obtained as 
you suggest. 
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It seems to be the policy of the statutes having to do with the construction of 
intercounty highways or main market roads that the abutting property owners shall 
in all cases pay ten per cent. of the cost and expense of the improvement, less the 
cost of the construction of bridges and culverts. 

In noticing this matter I desire to call your attention to a number of sections 
of the statutes which seem to indicate the above policy. 

First, let us note the provisions of section 1191 of the General Code. In this 
section provisions are made for the state highway commissioner to construct high
ways in any county of the state, either by contract or by force account, or in 
such manner as he may deem for the best interests of the public, wherein neither 
the county commissioners nor the township trustees of any township in the county 
make application for state aid. It is to be noted that in this section provision is 
made that ten per cent. of the cost of said construction or improvement shall be 
assessed against the land abutting thereon according to the benefits. 

Section 1194 G. C. provides that the county commissioners or township trustees 
may expend any amount available by law for the construction, improvement, main
tenance or repair of intercounty highways or main market roads within the county, 
providing the county commissioners or township trustees by resolution agree to 
pay the cost and expense of said improvement over and above the amount received 
from the state, and the amount assessed against the abutting property owners. 

Section 1214 G. C. provides how the ·cost and expense of the improvement of 
intercounty highways and main market roads shall be apportioned among the 
county, the township or townships, and the abutting property owners, which is as 
follows: "The county shall pay twenty-five per cent. of all cost and expense of the 
improvement. Fifteen per cent. of the cost and expense of such improvement, ex
cept the cost and expenses of bridges and culverts, shall be apportioned to the 
township or townships in which such road is located. Ten per cent. of the cost and 
expense of improvement, excepting therefrom the cost and expense of bridges and 
culverts shall be a charge upon the property abutting on the improvement." 

Section 1217 G. C. to which you make reference in your communication, pro
vides that the county commissioners of any county may agree to relieve the town
ship trustees of any part or all of the apportionment of the cost and expense· 
of the improvement which would under the statutes be assessed against said town
ship or townships, and the county assume that part of which the township or town
ships is relieved. Or on the other hand, the township trustees may in like manner 
relieve the county of any part or all of the share which would be assessed against 
the county under and by virtue of the provisions set out in section 1214. It further
provides that if the application for the improvement is made by the township trus-
tees that the state may assume all or any part of the county's proportion of the
cost of said improvement. Thus it is seen that provision is made by which the
state, county and township may assume a greater or a lesser portion of the cost and 
expense than is provided for by statute. But there is no provision made whereby
the abutting property owners may be relieved of ·any portion of the cost and ex
pense of the improvement as set out in the statute. On the other hand it is pro
vided, as you suggest, in section 1217 G. C. that "in no case shall the property· 
owners abutting upon said improvement be reliev~d by the state, county or town
ship, from the payment of ten per cent. of the cost and expense of such improve
ment, excepting therefrom the cost and expense of bridges and culverts." Of 
course, it is to be noted that this assessment can in no case be greater than thirty
three per cent. of the valuation of such abutting property for the purposes of 
taxation. 

Now, in view of all the above, it is my opinion that there is no provisiOn of 
law which would warrant or authorize your county and the township through 



ATTORNEY -GENERAL. 345 

which the contemplated improvement passes to relieve the abutting property owners 
of any part or all of said ten per cent. of the cost and expense of the improvement, 
other than the cost and expense of the construction of bridges and culverts, for 
which construction it is provided that the county and the state must each pay 
half, thus relieving the townships and abutting property owners of any part of this 
cost and expense. 

141. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 

COUNCIL-MAY ISSUE BONDS TO IMPROVE WATERWORKS SYSTEM 
THAT HAS BECOME INADEQUATE BECAUSE OF SUDDEN 
GROWTH OF COMMUNITY_:_LEGISLATION D.1l\1EDIATELY EFFEC
TIVE-EMERGENCY WITHIN J\IEANING OF l\IUNICIPAL REFER
ENDUM LAW. 

The inadequacy" of a village water plant resulting solely from the remarkable 
and sudden growth of the community and creating a dangerous situation 'tt'ifh re
spect to domestic water supply, sanitation and fire f'rotrction, is an "emergency" 
within the meaning of the municipal referendum law. section 4227-3 G. C., and tlzfj. 
council, in issuing bonds to improve and extend the system, may lawfully declare 
it such and make its legislation immediately effective. 

CoLUMBUS, OHIO, March 26, 1917. 

Bureatt of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of a request for opinion from Hon. L. M. Keyes, 

city solicitor of East Palestine, Ohio, which I deem of sufficient state-wide import
ance to merit an opinion and am therefore sending an opinion to you thereon. 
The question involved is as follows: 

The present water supply of the village of East Palestine is greatly inadequate 
for the needs of the village. The residents of certain districts have found them
selves without water on repeated occasions, and the situation as regards fire 
protection is thought to be alarming. 

There has been no breakdown in the village plant, nor on the other hand has 
there been any neglect or inattention to the maintenance of the plant. The situa
tion results solely from the remarkable and sudden growth of tqe community, 
which, extending through a period of some months, at first exhausted, then sur
passed the capacity of the plant. 

May the council issue bonds for the purpose of improving and extending the 
plant and system, without waiting for the prescribed referendum period to elapse, 
by declaring that an emergency exists under the above circumstances? 

At the outset I may say that there is in my own mind some question as to 
whether or not an issue of bonds under the Longworth act is subject to a refer
endum at all, except as therein provided, i. e., when the amount of the bonds 
to be issued, or that will be outstanding when the issue is made, exceeds certain 
specified percentages. I assume, of course, that in this case such necessity does 
not exist; but if it does exist by reason of the fact that the amount of the bonds 
which it is necessary to issue will cause the limitations of sections 3939 et seq. 
of the General Code to be exceeded, then I am of the opinion that the popular 
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vote, required to be taken in the manner provided by sections 3943 to 3947 inclu
sive G. C., is a complete substitute for the referendum. That is to say, if it is 
necessary to submit the issue to a popular vote anyhow, by reason of the debt 
limits, it would seem ridiculous to require an additional vote on the same question, 
especially since the Longworth law referendum must carry by the votes of two
thirds of the electors voting thereon, while that provided by the general law 
requires the affirmative concurrence of a majority only. 

See on this point the reasoning in Drum v. Cleveland, 13 K P. (N. S.) 281, 
which, however, was unfortunately reversed by upper courts without report, and 
is therefore not a clear authority for the proposition submitted. (See 88 0. S. 619.) 

Considerations of the kind j~st referred to do, as I have said, raise some 
doubt in my mind as to whether the action of the council of a municipal corpora
tion, in issuing bonds under sections 3939 et seq. G. C., is ever subject to a ref
erendum under sections 4227-1 et seq. G. C., even when the action of council 
under the former sections would otherwise be final. 

This question, however, is involved in so much doubt that I make no holding 
thereon, but assume that in your case the council desires to proceed, and, so far 
as the Longworth act limitations are concerned, can proceed, without a vote of 
the people, to issue bonds, which action it is desired to make effeetive as quickly 
as possible, without waiting for the referendum period . to elapse; and it will be 
likewise assumed, without argument, that the referendum provisions of the Gen
eral Code do apply to the council under such circumstances. 

It will not be necessary to quote extensively from the sections last mentioned. 

Section 4227-3 G. C. provides, by way of exception to all the remaining 
provisions of the several sections in the series, that 

"emergency ordinances or measures necessary for the immediate preser
vation of the public peace, health or safety in such municipal corporation, 
shall go into immediate effect. Such emergency ordinances or measures 
must, upon a yea and nay vote, receive the vote of two-thirds of all the 
members elected to the council or other body corresponding to the council 
of such municipal corporation, and the reasons for such necessity shall 
be set forth in one section of the ordinance or other measure. * * *" 

A question which immediately arises is as to whether, when council has de
clared that an ordinance or measure is of an emergency character necessary for 
the immediate preservation of the public peace, etc., and shall go into immediate 
effect, and has properly set forth in a section of the measure the reasons for 
such necessity, the existence of the emergency, or the sufficiency or truth of the 
reasons set forth therein are open to collateral attack. 

Decisions of other states, where the initiative and referendum is in force by 
constitutional provisions of this same general character, are not in strict accord 
with respe~t to this general question. 

However, the supreme court of this state in ::\Iiami Co. v. Dayton, 92 0. S. 215, 
seems to have settled this question so far as the constitutional referendum is con
cerned, by the following paragraph of the syllabus: 

"11. The judgment of the general assembly as to the emergency 
character of an act, under the constitutional amendment of 1912, is not con
clusive, but its judgment in that behalf may be challenged in a proper pro
ceeding at any time within the ninety-day period, either as to the constitu
tional vote or the emergency character of the act." 
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The reasoning here would seem to apply as well to the municipal referendum 
as to that which is a part of the legislative machinery of the state as a whole, 
especially in view of the reservation in article II, section 1f of the Constitution, 
to the people of the municipality of "the initiative and referendum powers." 

It will therefore be assumed that council cannot, by the fiat of its own legisla
tion, create an emergency, but that the condition, upon which an ordinance or 
other measure may go into immediate effect, must have actual objective existence, 
open to ascertainment by the courts in a proper proceeding for that purpose. 

That the principles governing the state referendum apply substantially to the 
municipal referendum is well established by the decision in Shryock v. Zanesville, 
92 0. S. 375. The last cited decision presents a state of facts somewhat like that 
which has been submitted, but the legal questions which are raised are not answered 
therein. 

In my opinion the facts as they are stated do constitute an emergency. The 
fiscal affairs of a municipal corporation, like those of other taxing districts, are 
put by the laws upon an annual basis. That is to say, the municipal officers are 
required to anticipate, far in advance, the needs of a given fiscal year. \\'bile they 
may, and in the exercise of reasonable discretion are required to set aside a 
proper amount for unforeseen contingencies in the several funds, yet they can 
not be expected, even in this way, to anticipate the excessively abnormal. The 
taxing authorities of a growing community should of course foresee a normal 
gro"'1:h. But if, as stated, there has been an immense and unprecedented growth, 
entirely unforeseen at the time the annual estimates were made, such growth, 
though in the nature of the case not instantaneous, must be regarded as an 
emergency. 

In other words, an emergency implies the idea of an unexpected event or 
series of events occurring with suddenness and which could not reasonably be 
foreseen. vVhat amounts to a sudden occurrence may be influenced, I think, by 
the rapidity of action . which may be possible under the law to meet its conse
quences. The springing up of a large addition to a municipal corporation through 
a course of several months is a sudden occurrence, as compared with the prompti
tude with which the taxing authorities may in the usual mode acr:tuire additional 
revenue to care for the newly created need. 

It might be answered that while all these considerations are true, yet if the 
council of the village had undertaken the initial legislation now contemplated, 
several months ago, while the remarkable growth of the community was in pro
gress, the referendum period could have been awaited and the municipality would 
have been in no worse situation than it now is. The conclusiveness of such an 
answer, however, depends upon the reasonableness of official action or non-action; 
that is to say, where there has been no actual neglect of existing facilities and 
no actual failure to appreciate the reasonably anticipated future needs of a com
munity, the mere fact that the council did not awake to the rapidly changing 
situation at an earlier date will not of itself defeat the existence of the emergency. 

\Veighing all the considerations in the light of such incomplete facts as I 
have before me, I conclude that if there has been a sudden and abnormal accelera
tion in the growth of the population of the community, which could not, in the 
exercise of reasonable official discretion, be foreseen, and if, the officials of the 
village being reasonably diligent, they have nevertheless failed to appreciate the 
significance and ultimate effect of such abnormal growth until it has progressed 
to the point where the public health and safety is immediately in danger, an 
emergency exists. 

Of course, under the section above quoted, two things must unite in order 
to enable the council to put its measure into immediate effect, viz., the occurrence 
of an emergency, and, as a result thereof, a necessity for the immediate preser-
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vation of the public peace, health or safety. I have no difficulty on the second of 
these two requisites. It is so clear as not to require argument, that a condition of 
inadequacy of water supply, such as that which you describe, does greatly and 
immediately endanger both the public health and public safety. 

142. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWNSHIP TRUSTEES-NO AUTHORITY TO ISSUE BONDS FOR ROAD 
IMPROVEMENT UNDER SECTIONS 7033 TO 7052 G. C. INCLUSIVE
REPEALED BY CASS HIGHWAY LAW. 

The township trustees have no authority or poiuer to proceed to improve high .. 
ways and issue bonds to take care of the expense and cost of the same under 
sections 7033 to 7052 i11clusive G. C., for the reason tlwt said statute zms repealed 
by the Cass highway act and a different plan of road building adopted therein. 

Opinio~£ No. 978 of my predecessor distinguished. 

CoLUMBUS, 0Hro, March 26, 1917. 

HoN. SuMNER E. WALTERS, Prosecuting Attorney, Van Wert, Ohio. 

DE;AR SiR :-I have your communication of March 6, 1917, in which you ask 
my opinion. in reference to the matter set out therein. Your communication reads 
as follows: 

"Under and by virtue of an act of the general ass~mbly of Ohio, 
passed April 12, 1900, entitled 'An act to authorize township· trustees to 
create road districts and improve the toads therein,' the township· trustees 
of Harrison township, Van Wert county, Ohio, created the whole of said 
township into a road district by resolution passed March 17, 1903; and by 
resolution on the same date declared the necessity for borrowing $100,000 
to improve the roads therein, and also by resolution on the same date, pro
vided for submitting the question of improvement and issuing of $100,000 
worth of bonds to a vote of the electors at an election to be held April 
6, 1903. 

"The vote at said election was 174 for improvement and bond issue 
and 86 against it. 

"All of this $100,000 authorized to be issued was issued and sold and 
again, on May 5, 1911, the trustees determined by resolution to submit to 
the electors the question of further improving the roads and issuing the 
further sum of $100,000 to be submitted at an election held on May 31, 
1911. The vote at said election was 115 for further improvement and issue 
of $100,000 and 93 against. 

"Of this authorization $25,000 of the bonds were issued June 5, 1911, 
and sold June 12, 1911; $10,000 of the bonds were issued April 30, 1913, 
and sold June 7, 1913, and $10,000 of the bonds were issued April 17, 1915, 
and sold May 29, 1915, and there now remains unsold of the last $100,000 
authorization $55,000. 

"They would like to make further sale of bonds up to the limit of this 
last authorization but hesitate on account of the provisions of the Cass 
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road law which repealed the law under which these bonds were authorized. 
It seems to me that under the provisions of section 303 of the Cass road 
law, these frustees have proceeded far enough under the act of April 12, 
1900, so that they now ought to be able to complete the sale of bonds 
authorized, especially as fast as they would be permitted under the 
$100,000 outstanding limitation of the law of April 12, 1900. 

"I am familiar with the opinion numbered 978 of the former attorney
general, given October 27, 1915, under which he held the trustees of \Vash
ington township, Belmont county, Ohio, c~uld issue bonds authorized un
der this repealed law if they did so within a reasonable time, provided, 
of course, that the proceedings under the law of April 12, 1900, had been 
regular and in conformity to said law. 

''I would like to have your opinion as to whether or not these trustees 
can proceed to issue and sell the remaining authorization of bonds at 
times and in amounts so as not to have outstanding and unpaid more than 
$100,000 as provided in the law under which the authority to issue was 
granted. There are three or four townships in this county in the same 
position that Harrison township is now, and they are awaiting with inter
est your opinion in this matter, which I hope you will not delay." 

349 

The answer to the question set out in your communication is to be found in 
sections 7033 to 7052 inclusive G. C. Let us note briefly the provisions of said 
statutes, first leaving out of consideration the question of election provided for 
therein. 

Section 7033 G. C. provides that: 

"The board of trustees of a township, when in their opinion, it is 
expedient and necessary, and for the public convenience and welfare, to 
improve the public ways of the township, .* "' * may create the town
ship into a road district for the purpose of improving the public ways 
therein, or any number of them. * * *" 

Section 7035 G. C. provides : 

"In order to provide means for improving public ways in such road 
district, the trustees, if in their judgment it is expedient and necessary 
to do so, may borrow money and issue bonds of the road district for the 
payment thereof. * * *" 

Let us now consider the question of the election provided for in said statutes. 
It is provided that before the improvement of any of the. public ways shall be 
undertaken and 

"before bonds shall be issued to pay for such improvements, the question 
of improving the public ways and of issuing bonds shall be submitted to 
the qualified electors of the road district, at a general or special election." 

This provision is found in section 7037 G. C. 
Then in section 7042 G. C. we have the following: 

"* * * If a majority of the votes cast upon such question, at such 
election, are in favor of the proposition, the trustees shall improve the 
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public ways of such road district and issue bonds to provide means 
therefor." 

K ow, let us notice what provtstons are made in said statutes for proceeding 
after the result of the election is shown to be in favor of the improvement and of 
issuing bonds. 

Section 7045 G. C. proYides that: 

"Thereupon the trustees shall determine the order and manner in 
which the public ways shall be improved, beginning, so far as practicable, 
with the main roads. * * *" 

Section 7049 G. C. provides as follows: 

"The bonds so provided to be issued shall be sold at not less than 
par and accrued interest, in such quantities as is deemed expedieut by the 
trustees, * ~:{ *." 

Section 7036 G. C. provides as follows : 

"The trustees shall not cause to be outstanding more than one hun
dred thousand dollars par value of such bonds of such road district, at 
any one time; nor issue, under any single vote, more than the aggregate 
amount stated in the notice of the election therefor." 

Section 7035 G. C. also provides that: 

"The bonds may be issued at such times, and in such amounts, as the 
work progresses, as, in their judgment, may be necessary." 

It is plainly evident from the foregoing that everything in connection with 
the question of improving the roads of the said road district is placed within the 
discretion of the trustees of the township. They decide as to the roads to be 
improved, the order in which they are to be improved, the times at which bonds 
are to be issued and the amount of bonds to be issued up to the amount authorized 
by the election. It will be noticed that the statute does not provide that the full 
amount of bonds authorized shall be sold, but merely that the trustees shall not 
exceed the amount provided for. 

The election settles nothing other than to get the consent of the voters of the 
road district to proceed with the improvement and to issue bonds for the improve
ment. After the consent is given, the whole matter of proceeding with the improve
ment is set out in the statutes and is up to the sound discretion of the trustees. 

I know that section 7042 G. C. says that 

"if a majority of the votes cast upon such question, at such election, are 
in favor of the proposition, the trusteees shall improve the pttblic ways of 
such road district and issue bonds to provide means therefor," 

but when read in connection with the other sections of the statute· I am of the 
opinion that this means no more than that the board of township trustees has 
authority to proceed under the provisions of the statute. 

Hence, when the entire statute is repealed, in which are set out the terms 
and conditions under which the trustees of any road district may proceed, the 
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trustees no longer have power to act. So far as the election is concerned, the 
trustees have permission to act, but in so far as the legislature is concerned they 
have no authority to act. And as the latter body sets forth all the terms and 
conditions under which the trustees should proceed, the authority to proceed ceases 
when the statute containing said terms and conditions is repealed. 

Supposing the legislature, without the intervention of an election, had 
conferred upon the board of trustees of any township the same powers and the 
same authority as set out in the statute under consideration, that is, gave the town
ship trustees the authority to create a road district, and gave them power to borrow 
money and to issue and sell bonds up to a limit of $100,000; and supposing the 
trustees had proceeded to issue and sell bonds up to the amount of $45,000 as your 
trustees have done, during the time that said law was in force and effect; then, 

· as in this case, the law be repealed under which the trustees were acting; what 
then would have been the powers and authority of the trustees to have issued 
bonds after the repeal of the statutes? 

Their authority would cease with the repeal of the statutes. Their power 
would have been at an end. \Ve would all agree as to that proposition. \\' e would 
agree to the above proposition, notwithstanding the fact that the Jaw which repealed 
the statute under which said trustees had been acting contained a saving clause, 
saving certain rights which had arisen during the existence of the former statute. 

If such a conclusion is warranted where no election intervenes, it is my opinion 
that the same conclusion must be drawn where an election intervenes, as is pro
vided under said statute. The said board of trustees certainly receiyed no ad
ditional powers, no more extended authority, by virtue of the election, than they 
would have had under the provisions of the statute without the intervention of an 
election. As was said before, the results of the election simply gave the trustees 
permission to proceed with the improvement and with the issuing of bonds under 
and by virtue of the terms and conditions of the statute. And when these terms 
and conditions were no longer in force and effect because of the repeal of the 
statute, the power and authority to proceed with road improvements and the 
issuing of bonds therefor ceased. 

Futhermore, the legislature at the same time that it repealed said statute, 
under which you ask whether your township trustees could proceed, provided 
another and different plan by which tfle highways of a township shall be repaired 
and built and a different method by which the township trustees shall proceed in 
said matter. This plan is found in sections 3298-1 et seq. G. C., and in many 
respects differs in terms and conditions from the statute under consideration. So 
that I am of the opinion that it was not the intention of the legislature that the 
township trustees should proceed further under the statute repealed, but that they 
should proceed under the provisions of the new law. 

You suggest in your communication that you are of the opinion that the saving 
clause found in the act known as the Cass highway act would warrant your town
ship trustees in proceeding to further improve the highways of your township 
and to issue bonds to take care of the cost and expense of the same, up to the 
limit of $100,000. 

Let us note the reading of section 303 of said Cass highway act, which contains 
the saving provisions referred to by you: . 

"This act shall not affect or impair any contract or any act done, * * * 
prior to the time when this act or any section thereof takes effect, under 
or by virtue of any law so repealed, but the same may be asserted, com
pleted, enforced, * * * as fully and to the same extent as if such 
laws had not been repealed. The provisions of this act shall not affect or 
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impair any act done or right acquired under or in pursuance of any reso
lution· adopted by the board of commissioners of any county, the trustees 
of any township, or the commissioners of any road district prior to the 
time of the taking effect of this act, * * *." 

There are two parts to this saving clause, first, in reference to contracts and 
acts done. The statute provides that the provisions of this act shall not affect or 
impair any contract or any act done. But there is no contract or act done in 
the case presented to me .which would be impaired by holding that the township 
trustees can proceed no further under the said statute. 

The saving clause "further provides that this act shall not affect or impair 
any act done or right acquired under or in pursuance of any resolution adopted 
by the trustees of any township, but there is no act done or right acquired 
which would be affected by holding that your township trustees can proceed no 
further. It is true they had permission to proceed further, under and by virtue 
of the results of the election, but they performed no act and entered into no 
contract which would be impaired by holding that their authority under the 
statutes is at an end. 

Further, you suggest that you are familiar with opinion No. 978, rendered 
by my predecessor in office. I feel that this opinion ought not to be extended 
beyond the facts as they existed in that case. You will note in that case that 
the township trustees had proceeded under the old act to advertise the sale of ten 
thousand dollars worth of bonds, the sale to be made September 8, 1915, just a 
few days "after the Cass highway act took effect. Thus, certain acts had been 
done and certain rights had been acquired which would be protected under and 
by virtue of the saving clause of the Cass highway act. 

And it is further to be noted that said opinion, in holding that the balance of 
the fifty thousand dollars' worth of bonds, namely, forty thousand dollars' worth 
of bonds, might be sold, specifically prodded that this must be done in a reason
able time, that is, must be done in such a time that the issuing of the fifty thousand 
dollars' worth of bonds might be considered almost as one act. 

The facts in your case are different. Nothing has been done by your trustees 
for almost two years. Hence I think your case is readily distinguished from the 
case in which my predecessor rendered opinion No. 978. 

Therefore, answering your question specifically, it is my opinion that the board 
of trustees of your township has no authority to proceed further to improve the 
highways of said road district and to issue bonds to take care of the cost and 
expense of said improvement. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-General. 
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143. 

RURAL BO.\RD OF ED1:CATIOX-:>I1:ST PRO\'IDE TRAXSPORT.\TIOX 
FOR PGPIL :\IORE THAX T\YO :\JILES DISTAXT FRO:\I SCHOOL
Fl:XDS :\L\ Y BE RAISED l:XDER SECTIOX 5656 G. C. 

It is tlze dl?t}' of a n?ral board of cducatiou to p;·o"l.!ide traaspo;·tatio;z for f>l?f>ils 
as pror:idcd by Cc;:cru! Code scctioll 7731. If Sl![fici:;zt [l?i?ds ere ;wt cr:ai!a9/e 
for that f'w·pose, ;·c/icf may be /;ad iu Ge11crul Code s::ctio11 5G56. 

Cou·~rnes, Omo, :.\farch 27, 1917. 

Hox. D. F. :\IILLs, Prosecl!li;zg Attorilc}', Sid;zcy, Ohio. 

Dc.\R ·siR :.-In your letter of :\[arch 12, 1917, you as:c my opinion upon the 
following facts: 

"The hoard of education of one of the rural fchool .r:istricts in this 
county has neglected and refused to provide transportation for certain 
pupils living in said district, and w\10 reside more than t•::o miles from 
any school, on the ground that they have not suf!icicnt funds ,,·it:t which 
to provirle for such transportation. The parents of the pupils have taken 
the matter t·p with the state superintendent of public instruction and he 
has \•:rittcn several letters to the county Loard of education in~i;tin::; tl-at 
they provide transportation for such pupils, as provided in section 7731 G. C. 

"The county board of education has su!Jmitted the matter to me, and 
in view of the claim of the local board they want to !<now as to whether 
or not they are compelled to furnish such transportation. 

"I have in my possession a copy of the court's decision in the case of 
the State of Ohio ex rei. Charles P. Stringer, plaintiff, v. \V. A. Zellars 
et a!., defendants, in the court of appeals of. Harrison county, Ohio. It 
seems to me that this case clearly hold~ th~t ,,·hile the statutes specir:.cally 
say that the county boards of education shall furnish tramportation in such 
eases, and may charge it back to the hoard of education of the local 
school di,trict, yet there is no authority or power given the county qoard 
of education to compel such payment. As the county board of education 
has no funds under their control from which to pay for snch transportation, 
in view of the decision of the court aboYC referred to, I have advised them 
that they arc without authority to proceed in the matter. 

"I enclose herewith a copy of the decision above referred to for your 
consideration. I have been unable to find any other authorities or decisions 
in connection with this matter. 

"I would be pleased to have your opinion as to the powers and duties 
of the county boards of education, in cases such as I have outlined above 
under the law as it now exists." 

General Code section 7731 provides in part: 

"In all rural * * * school districts where pupils live more than 
two miles from the nearest school, the board of education shall provide 
transportation for such pupils to and from such school. * * * When 
local boards of education neglect or refuse to provide transportation for 
pupils, the county board of education shall provide such transportation 
and the cost thereof shall be charged against the local school district." 

12-Vol. 1-A. G. 
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I anticipate that you would have little trouble in applying the above quoted 
section of the General Code as the law governing the facts related in your letter 
if it were not for the decision in the case of State ex rei. Stringer v. Zellers et a!., 
in the court of appeals of H~rrison county, unreported. I have given said case 
careful consideration and I cannot see how the court, under the circumstances and 
state of pleadings in that case, could have decided differently, but the state of 
facts in that case should carefully be distinguished from the facts in your case, 
and that same may be done I desire first to quote from said opinion. 

"It is contended in this case on the part of counsel for relator that 
there is a duty imposed first upon the local board to furnish transporta
tion to scholars living more than two miles from school and if the local 
board fails or neglects to furnish transportation, then it is the duty of 
the county board of education to furnish transportation and to charge the 
cost of this transportation up to the local school district. It is ordinarily 
true, as argued by counsel for relator, where there is a clear right on the 
part of the relator to the remedy asked, then it is the duty of the court 
to issue the writ. Many authorities are cited, and the rule, as we under
stand it, is well established that it is ordinarily the duty of the court, 
where there is no question as to the' right of the relator to the remedy, 
to issue the writ of mandamus. The situation in this case, however, is 
somewhat different. The only defendants before this court are the mem
bers of the board of education of Harrison county. Those representing 
the Hopedale school district are not before this court. 

"The statute provides, first, as I have said, that the members of the 
board of education of the local school district shall furnish transportation 
for scholars living more than two miles from the school that in case this 
board fails or neglects to perform this duty then there is a duty imposed 
upon the board of education of the county to furnish transportation to 
such scholars. While this statute provides that the board of education 
of the county, in case the local board fails, shall furnish transportation 
for the scholars living more than two miles from the school, yet it makes 
no provision by which the board of education of the county may pay or 
provide pay for this transportation. All that it does is to provide that the 
board of education of the county may charge it back to the board of educa
tion of the local school district. Suppose that the board of education of 
the local school district (refuse to pay), there is no authority given to 
the members of the board of education of the county to compel payment, 
and as I said, while there is a duty imposed upon the board of education 
of the county by this statute, there is no means given to the board of educa
tion of the county to carry out the provisions of that statute, and that being 
true, if this court shall issue the writ, as prayed for in this case, and the 
board of education should fail to carry out the orders of this court, the 
members of the board undoubtedly would be in contempt of court. Now, 
should this court issue an order knowing that the members of the board 
have no means to comply with that order, which might place the mem
bers of that board in contempt of court if they failed to do a vain or 
impossible thing. * * * We feel that these questions can only be de
termined by bringing the Hopedale school board before the court and 
allowing all the questions to be determined; that it would not be fair to 
that board, nor fair to the Hopedale school district, for this court to 
undertake to determine many of the questions which have been suggested 
here, in the absence of the local board. 
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"In the present condition of this case the writ of mandamus will have 
to be refused." 

355 

In your case, as in the case above quoted, the local board and the· county 
board have both refused to provide transportation and the opinion of the court, 
above quoted, instead of preventing the enforcing of the provisions of General 
Code 7731, simply maps out the correct course to follow in the enforcement of 
said provisions. That is to say, instead of endeavoring to compel a supervisory 
board, one which has not the power to levy taxes or has not at its disposal funds 
for other than special limited purposes, and one ;hich cannot establish and main
tain schools, to furnish transportation, you would bring your action, if action is 
necessary, against the board which has the power and is compelled to furnish 
and maintain the schools for the pupils and is given authority to pay for all 
things necessary and incidental to the carrying out of those purposes. 

It was held by my predecessor in opinion 612, in which he followed his 
predecessor in an opinion dated November 5, 1914, that rural boards of education 
may borrow money under the provisions of General Code section 5656 to pay 
for the transportation of pupils to the public schools, where transportation is 
required. I concur in the conclusion reached in both of said opinions and advise 
you that if your rural board of education is without funds to pay for the trans
portation of said pupils and there is no means of establishing a school within the 
limits where transportation is not required, it is their duty to furnish said trans
portation and to borrow money as aforesaid to pay for same. 

In case said transportation is furnished and said money is borrowed, it is 
clearly the duty of the board to levy a tax to raise sufficient funds for the proper 
redemption of notes or bonds issued on account of said indebtedness. An action 
in mandamus will lie to compel the board of education to levy such tax if there 
is not sufficient funds in the treasury otherwise. 

7 Ohio State, 327; 
6 Ohio State, 280; 

27 Ohio State, 102. 

I am also of the opinion that an action in mandamus will lie against the 
. board of education of a rural district compelling it to furnish such transportation. 

General Code section 12283 provides : 

"Mandamus is a writ issued, in the name of the state, to an inferior 
tribunal, a corporation, board or person commanding the performance of 
an act which the law specially enjoins from a duty resulting from an 
office, trust or station." 

What could be clearer than the language of General Code section 7731 in 
relation to the transportation of pupils, when means are provided to carry out 
the act to be performed. 

It was held in State ex rei. Board of Education, 35 0. S., 383, that the 
relator, a resident taxpayer of the city of Cincinnati, and the father of a child of 
school age, who was attending the city schools, and for whose use in school he 
had purchased certain books, had, therefore, a pecuniary and also a parental 
interest in having the public schools of the district controlled and conducted in 
the manner prescribed by statute and that these interests are sufficient to enable 
him to maintain a proceeding in mandamus to compel the board to perform its 
legal duty toward him and his child. 
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Also in Board of Education v. State, 45 0. S. 555, it is held that an action 
in mandamus is a proper procedure to compel the admittance of colored children 
to the public schools of the state. 

It was also held to be the proper remedy to compel a board of education to 
fix a teacher's salary in State- ex rei. Board of Education, 4 0. C. C., 93, and a 
long list of other cases in this state bearing indirectly upon the above proposition. 

Holding these views, then, I advise you that the decision referred to by you 
in State ex rei., etc., v. Zellers, does not control the course of rural boards of 
education; that it is the duty of your rural board of education to provide trans
portation for pupils living m6re than two miles from school; and that where 
sufficient funds are not available for that purpose money may be raised therefor 
under the provisions of section 5656 G. C. 

144. 

Very truly yours, 
JosEPH McGHEE; 

Attomey-General. 

APPROVAL-TRANSCRIPT OF PROCEEDLNGS FOR BO~D ISSUE OF 
CONTINENTAL VILLAGE SCHOOL DISTRICT. 

CoLuMBUS, 0Hro, March 27, 1917. 

b1dustrial Commission of Ohio, Columbtts, Ohio. 

GENTLEMEN :-

"RE :-Bonds of the Continental village school district in the sum of 
$2,300.00, issued for the purpose of improving the school buildings, being 
one bond of $300.00 and four bonds of $500.00 each . 

.I have examined the transcript of the proceedings of the board of education 
and other officers of Continental village school district in reference to the above 
bond issue, and I find the same regular and in conformity to the provisions of the 
General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the said district. 

Very truly yours, 
JoSEPH ).fcGHEE, 

Attonzey-Geueral. 
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145. 

DISAPPROVAL-TRAXSCRIPT OF PROCEEDINGS FOR BOND ISSUE 
OF THE BOARD OF EDUCATIOX OF HIGGIXSPORT VILLAGE 
SCHOOL DISTRICT-VILLAGE SCHOOL DISTRICT \VITH TAX 
VALUATIOX OF LESS THAX $500,000 CAXXOT EXIST UXLESS CAR
RIED BY VOTE OF ELECTORS OF PROPOSED DISTRICT. 

CoLL'111BL's, Oaro, ::\larch 27, 1917. 

llldustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of Higginsport village school district, Brown county, 
Ohio, $1,200.00 being six bonds of two hundred dollars each." 

The transcript of proceedings of the board of education and other officers of 
Higginsport village school district submitted to me for examination discloses that 
said district has total tax valuation of only $300,090. 

Section 4681 of the General Code provides that: 

"Each village, together with the territory attached to it for school 
purposes, and excluding territory within its corporate limits detached for 
school purposes, and having in the district thus formed, a total tax valua
tion of not less than $500,000 shall constitute a village school district." 

Section 4682 of the General Code provides that: 

"A village, together with the territory attached to it for school pur
poses, and excluding the territory within its corporate limits detached 
for school -purposes, with a tax valuation of less than $500,000 shall not 
constitute a village school district, but the proposition of organizing the 
territory so formed into a village school district may be submitted by 
the board of education, and shall be submitted by the board of education, 
upon the presentation to it of a written petition for such purpose signed 
by 25 per cent of the electors of the territory thus formed, to a vote of 
the electors of the territory thus formed, at any general or special election 
called for that purpose and be so determined by a majority vote of such 
electors." 

The transcript fails to show that the proposition to organize the village of 
Higginsport into a village school district has been submitted to and carried by a 
vote of the electors of said territory, and I am informed by Han. John l.L Markley, 
prosecuting attorney of Brown county, that no such vote was in fact ever taken. 

Under the provisions of the General Code above quoted it is clear that a 
village school district cannot exist in Ohio unless the question of organizing the 
territory of the village into a school district has been submitted to and carried 
by a vote of the electors of the proposed district. There being then no village 
school district, it follows that the issuance of the bonds under consideration was 
unauthorized and the bonds themselves invalid. 

Section 4682-1, General Code, as originally enacted in 103 Ohio Laws, at page 
546, provided as follows: 
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"A village school district organized as a village school district at the 
time of the passage of this act, or that may be hereafter organized, which 
has a total tax valuation of less than $500,000 shall continue as a village 
school. district, but the proposition to dissolve such village school district 
may be submitted by the board of education, and shall be submitted by 
the board of education upon the presentation to it of a written petition for 
such purpose signed by 25 per cent. of such village school district, to a 
vote of the electors of such village school district at any general or special 
election called for that purpose, and be so determined by a majority vote 
of such electors." 

By virtue of this section a village school district organized as a village school 
district at the time of the passage of the act which had a total tax duplicate of 
less than $500,000 continued as a village school district until dissolved by a vote 
of the electors. This provision was, however, stricken out of the law by amend
ment of the section as it appears in 104 Ohio Laws, at page 546. It is clearly the 
legislative intent, therefore, that a village school district having a total tax valua
tion of less than $500,000 can no longer exist in Ohio unless its organization into 
such a village school district is submitted to and carried by the electors of such 
district. This conclusion is in accord with opinion No. 1847 rendered by my pre
decessor, Hon. Edward C. Turner, to Hon. S. W. Ennis, prosecuting attorney of 
Paulding county, August 12, 1916. 

I therefore advise you that the bonds in question are invalid and that you 
should not purchase the same. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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146. 

INDEBTEDNESS-OF A SCHOOL DISTRICT THAT HAS BEEN TRANS
FERRED UNDER SECTION 4692 G. C. TO ANOTHER DISTRICT-BE
COMES CHARGE AGAINST NEW DISTRICT-MUST BE PAID BY 
TAX LEVY ON PROPERTY OF NEW DISTRICT-DIVISION OF 
FUNDS AND INDEBTEDNES::, NOT JURISDICTIONAL TO POWER 
OF COUNTY BOARD OF EDUCATION TO MAKE TRANSFER-MAY 
BE l\IADE AT A LATER MEETING THAN ONE AT WHICH TRANS
FER IS l\IADE-NO RIGHT OF APPEAL FROM ORDER OF COUNTY 
BOARD l\IAKING DIVISION-ORDER MAY BE REVIEWED BY ORIG
INAL ACTION IN COMMON PLEAS COURT. 

When a county board of education, acting under the provisions of Sec. 4692 
G. C., abolishes a village school district by transferring the same to another village 
school district bonded or other indebtedness of such abolished school district become 
a ch(lrge on the school district to which it is transferred and may be paid by a levy 
of ta:Ves on all the ta:Vablc property of the latter district as enlarged by the transfer. 

The equitable division of the school funds and of the indebtedness which the 
county board of education under section 4692 G. C. is authorized to make 01~ the 
transfer of the territory from one school district to another is not a lll(lfter jurisdic
tional to the power of the county board of education to make such transfer of ter
ritory; and such equitable division of the fund and the indebtedness may be made 
at a meeting later than the one at which the transfer of the territory is made. 

There is no right of appeal fron~ an order of the county board of education 
making such division of school funds and of the indebtedness, but such order may 
be reviewed by original action in the court of common pleas 011 the petition of the 
board of education of either school district affected by such order if the county 
board of education has been guilt}' of fraud or gross and intentional abuse of dis
cretion in makiny such order. 

CoLUMBUS, OHio, March 27, 1917. 

HoN. F. B. PEARSON, Superintendeut of Public Instruction, Columbus, Ohio. 

DEAR SIR :-I have the honor to acknowledge receipt of your letter of March 5, 
1917, asking for my opinion on the facts stated and questions raised by you as 
follows: 

"Malta and McConnelsville are adjoining· villages situated in J\Iorgan 
county, and under the jurisdiction of the county board of education of that 
county. The county board attached the entire territory embraced in the 
Malta school district to the McConnelsville village district and named the 
same, 'The McConnelsville-Malta school district.' At the time of the join
ing of the districts, Malta had certain bonded indebtedness and also some
thing over $2,000.00 indebtedness under section 5656 of the General Code. 
It was borrowed without a vote and was secured by notes of the board 
and was incurred for the purpose of paying teachers and the janitor, the 
ordinary revenue not being sufficient. 

"There is no board of commissioners of the sinking fund or board of 
any kind for the purpose of providing for the payment of the debts above 
mentioned. 

"1. Is the board of education of the district as now constituted author
ized to pay any or all of the indebtedness above mentioned? 

"2. In case the first question is answered affirmatively, must the levy 
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for the payment of this debt be made on the appropriation of the entire 
enlarged school district or must a special levy be made upon that part of 
the newly created district which formerly constituted the ).!alta school dis
trict? 

"3. As no adjustment v>aS made of funds at the time of this transfer, 
will the county board have power to make an adjustment of the debt at a 
future meeting? 

"4. Is there no appeal from the adjustment of debt or equitable di
vision of funds made by county boards of education m such transfers of 
territory?" 

I am further informed by your department that the action of the county board 
of educati?n referred to in your communication· was taken pursuant to the pro
visions of section 4692 of the General Code. By such action the whole of ).!alta 
\·illage school district was transferred and attached to ).JcConnelsville village school 
district. Section 4692 of the General Code is as follows: 

"The county board of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts 
of the county school district. Such transfer shall not take effect until a 
map is filed with the auditor of the county in which the transferred ter
ritory is situated, showing the boundaries of the territory transferred, and 
a notice of such proposed transfeJ; has been posted in three conspicuous 
places in the district or districts proposed to be transferred, or printed in 
a paper of general circulation in said county, for ten days; nor shall such 
transfer take effect if a majority of the qualified electors residing in the 
territory to be transferred, shall, within thirty days after the filing of such 
map, file with the county board of education a written remonstrance 
ag-ainst such proposed transfer. If an entire district be transferred the 
boanl of education of such district is thereby abolished or if a member of 
the board of education lives in a part of a school district transferred the 
member becomes a non-resident of the school district from which he was 
transferred and ceases to be a member of such board of education. The 
legal title of the property of the board of education shall become vested in 
the board of education of the school district to which such territory is trans
ferred. The county board of education is authorized to make an equitable 
division of the school funds of the transferred territory either in the treas
ury or in the course of collection. And also an equitable division of the 
indebtedness of the transferred territory." 

School districts, as other like subdi dsions, are mere agencies of the state fur 
governmental purposes and subject only to the restraint of constitutional pro
visions ; the legislature has plenary power which provides for the change, transfer 
or dissolution as it sees fit. 

Cooley on Constitutional Limitations, pages 266, 267 and 268; 
State v. Powers, 38 0. S. 54, 61 ; 
~Jaumee School Township v. School Town of Shirley City, 159 Ind. 

423, 426; 
l\Ierriweather v. Garrett, 102 U. S. 472, 511. 

A constitutional provision having obvious application to state legislation pro
viding for the change, transfer or abolishment of state subdivisions is that one of 
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the federal constitution inhibiting to states the power to enact laws impairing" the 
obligation of contracts. 

).It. Pleasant v. Beckwith, 100 U. S. 514, 533. 
Graham, etc., v. Folsom, 200 U. S. 248. 

Consistent with the above noted principles it may be said that in the absence 
of statutory provision to the contrary, when one school district or other political 
subdivision is abolished by its transfer to another, the latter as the new or en
larged subdivision becomes entitled to all the property of the transferred or abol
ished subdivision and liable for all the existing legal debts and liabilities of such 
abolished district whether such indebtedness be bonded or otherwise. 

Dillon on Municipal Corporations (5th Ed.), Vol. 1, page 624. 
Mt. Pleasant v. Beckwith, supra. 

As often as the question has been made it has been held that when contiguous 
territory, whether incorporated as a municipality or otherwise, is annexed to a 
municipal corporation pursuant to statutory authority such annexed territory and 
the residents thereof may be taxed to pay pre-existing· indebtedness of the munic
ipal corporation -to which such territory is annexed. 

Powers v. County Commissioners, 8 0. S. 285. 
Blanchard v. Bissell, 11 0. S. 96. 

In the case of State ex rei. v. Cincinnati, 52 0. S. 419, it was held that an act 
of the legislature authorizing the city of Cincinnati as a city of the first grade of 
the first class to annex contiguous municipalities of other grades and classes was 
a subsisting and constitutional law and that it was not a valid objection to the 
statute or to the annexation under it that a municipal corporation might be so an
nexed without the consent of its constitutional authority or of its inhabitants. lt 
was further held that it was no valid objection to the statute or to the annexation 
proceedings under it that the taxable property within such annexed municipality 
would become subject to taxation for the payment of previously incurred indebt
edness of the city to which the annexation was made. 

As a corollary to the proposition just noted it follows that taxable property in 
annexing municipalities may be taxed to pay existing indebtedness of the corpora
tion annexed. Speaking to this point the court in the case of State ex rei. vs. 
Cincinnati, supra, at page 455, said: 

"Persons thus brought into the annexing corporation, and their prop
erty, like all its other inhabitants, and their property, receive and enjoy the 
benefits of all local improvements, and should share the burdens existing 
when the enjoyment commences; and, in like manner the inhabitants of 
the annexing corporation enjoy the benefits and share the burdens arising 
from the local improvements of the municipalities annexed. * * *" 

In the case of Mt. Pleasant v. Beckwith, supra, it appears tha·t the town of 
Racine in the state of Wisconsin issued bonds in the sum of $50,000.00 in payment 
of stock of a railroad company subscribed by it under legislative authority. After
ward the town of Racine was vacated or abolished by legislative enactment and 
its territory attached to the towns of Caledonia and Mt. Pleasant. Subsequently 
a part of the territory of the town of Racine attached to the town of Mt. Pleasant 
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was detached by legislative enactment from the last named town and annexed to the 
city of Racine, a separate and distinct corporation from the town of the same name. 
An action was instituted by Beckwith, as the owner and holder of a number of said 
bonds, in the circuit court of the United States for the eastern district of Wis
consin against said towns of Caledonia and Mt. Pleasant and the city of Racine. 
The case was referred to a master. The circuit court confirmed the report of the 
master and entered judgment against the defendants in the full amount of the 
bonds owned and held by plaintiff, with interest, and ordered that the defendants 
severally pay the same in proportion that the amount of taxable property of the 
town of Racine annexed to them respectively bore to the total value of the taxable 
property of said town. In reaching its judgment or decree said circuit court held 
that the property of individuals within the jurisdiction of the town of Racine con
stituted the primary fund to which the complainant had the right to look for the 
payment of his debts and that the transfer of the property to the jurisdiction of 
the towns of Caledonia and Mt. Pleasant and the city of Racine rendered them 
liable to pay the debt due to the creditors of the town whose powers and juris
diction terminated by the transfer. The circuit court further held that the power of 
taxation previously vested in the town of Racine, which issued the bonds in ques
tion, was by the act annexing its territory to the defendant municipalities trans
·ferred to them to be severally exercised by them upon all the taxable property with
in their respective jurisdictions. These findings and conclusions of law made by 
the circuit court were assigned for error in the supreme court of the United States. 
That court, affirming the decree of the circuit court, in its opinion says: 

"Neither argument nor authority is necessary to prove that a state 
legislature cannot pass a valid law impairing the obligations of a contract, 
as that general proposition is universally admitted. Contracts under the 
constitution are as sacred as the constitution that protects them from in
fraction, and yet the defence in this case, if sustained, will establish the 
proposition that the effect of state legislation may be such as to deprive a· 
party of all means of sustaining an action of any kind for their enforce
ment. Cases, doubtless, may arise when the party cannot collect what is 
due under the contract; but he ought always to be able by some proper 
action to reduce his contract to judgment. 

"Suppose it be admitted that the act of the state legislature annulling 
the charter of the municipality indebted to the complainant, without mak
ing any provision for the payment of outstanding indebtedness, was un
constitutional and void, still it must be admitted that the very act which 
annulled that charter annexed all the territory and property of the munici
pality to the two appellant towns, and that they acquired with that the 
same power of taxation over the residents and their estates that they pre
viously possessed over the estates of the inhabitants resident within their 
limits before their boundaries were enlarged. 

"Extinguished municipal corporations neither own property, nor have 
they any power to levy taxes to pay debts. Whatever power the extin
guished municipality had to levy taxes when the act passed annulling her 
charter terminated, and from the moment the annexation of her territory 
was made to the appellant towns, the power to tax the property transferred, 
and the inhabitants residing on it, became vested in the proper authorities 
of the towns to which the territory and jurisdistion were by that act trans
ferred; from which it follows that for all practical purposes the complain
ant was left without judicial remedy to enforce the collection of the bonds 
or to recover judgment for the amounts they represent. 
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"When the appellant towns accepted the annexation, their authorities 
knew, or ought to have known, that the extinguished municipality owed 
debts, and that the act effecting the annexation made no provision for their 
payment. They had no right to assume that the annulment of the charter 
of the old town would have the effect to discharge its indebtedness, or to 
impair the obligation of the contract held by its creditors to enforce the 
same against those holding the territory and jurisdiction by the authority 
from the legislature and the public property and the power of· taxation 
previously held and enjoyed by the extinguished municipality." · 

In the case of Clother v. Maher 15 Neb. 1, it was held that where one of sev
eral school districts consolidated under legislative authority was indebted on bonds 
previously issued for school purposes, upon such consolidation being effected the 
new district not only became invested with all property rights of the former, but 
also became answerable for its debts, and that a tax for their payment was properly 
levied on all the taxable property within the new district. The court in its opinion 
in this case says : I 

"It is not questioned by counsel for the plaintiff, nor could it be suc
cessfully, that the legislature had the power to make this consolidation and 
invest the new district with the property of the other two. Nor does it 
seem to be doubted that, in such case, in the absence of some different di
rection by the legislature, consistent with the rights of creditors, the new 
district is legally and equitably liable for the debts of the other two; that, 
succeeding as to their property, they succeed to their liabilities also. Such 
is the rule." 

In the case of Thompson v. Abbott, 61 Mo. 176, it was held that where under 
statutory authority a township subdistrict became merged in an adjoining town or 
city, for school purposes and the board of education of the municipality takes pos
session and control of the school property of the annexed subdistrict the municipal 
board will thereby assume an obligation previously incurred by the subdistrict and 
that to have that effect no direct promise or agreement of the municipal board was 
necessary. The court in its opinion in this case says : 

"By the statute * * * it is provided that adjoining territory may 
be annexed to any city, town or village for school purposes, by the mutual 
agreement of the respective boards of education of such city, town or vil
lage, and of the township interested. Under the provisions of this law it 
seems that the annexation was made, and thereafter the subdistrict had no 
distinct organization. It was merged in the city corporation under the 
direction and control of its boa,rd of education. This latter body succeeded 
to all the rights and immunities previously enjoyed by the district board 
and was the only body in existence that possessed the power to adjust, 
settle and pay off its liabilities. Now, where one corporation goes entirely 
out of existence by being annexed to or merged in another corporation, 
if no arrangements are made respecting the property and liabilities of the 
corporation that ceases to exist, the subsisting corporation will be entitled 
to all the property, and be answerable for all the liabilities. After sub
district :K o. 3 had ceased to exist, there was then no power remaining as 
an independent organization in its behalf to control its funds or pay off 
its indebtedness. Its property passed into the hands of the defendant, and 
when the benefits were taken, the burdens were assumed. The pleadings 
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admit that plaintiff's claim is a just and honest debt, and that the annex
ation took place, and that defendant obtained possession of and control 
over the property of the subdistrict which owed the debt. Then, mani
festly, it became liable for its obligations." 

Other cases supporting the proposition above discussed are: 

McDonald v. School District No. 1, 10 Iowa 469. 
Hoffield v. Board of Education, 33'Kan. 644. 
Goulding et al. v. Inhabitants of Peabody et al., 170 Mass. 483. 

On the considerations above noted it follows that unless statutory prov1s1on 
can be found affecting the first and second questions made by you the answer to 
the same is that the board of education of the school district as now constituted 
should pay the indebtedness of the Malta school district referred to in your com
munication, and that to pay the same it is the duty of the board to make a levy 
for such purpose on all the taxable property of l\fcConnelsville-Malta village school 
district and not to make such levy only upon the taxable property in the territory 
which formerly constituted the Malta village school district. If the statutory pro
vision so directs, it is probable that the board of education of the McConnelsville
'Malta village school district may levy such tax only on the taxable property in the 
territory formerly composing the Malta village· school district without a violation 
of section 2 of article 12 of the state constitution, which requires taxes to be levied 
by a uniform rule upon all taxable property. 

" City of Cleveland v. Heisley, 41 0. S. 670. 

It remains to be determined, therefore, whether or not there is any statutory 
provision which expressly, or by necessary inference, authorizes ·the board of edu
cation of the school district as now constituted to make a levy only upon the tax
able property within the former limits of Malta village school district or whether 
there be any statutory ·provision requiring the integrity of Malta village school dis
trict or the bo~rd of education thereof to be preserved for the purpose of making 
the necessary levy on the taxable property of such school district for the purpose 
of paying its indebtedness. 

In this connection I note that section 4692 of the General Code under which, 
as above noted, the action of the county board of education, referred to in your 
communication, was taken provides inter alia as follows: 

"The county board of education is authorized to make an equitable di
vision of the school funds of the transferred territory either in the treas
ury or in the course of collection. And also an equitable division of the 
indebtedness of the transfer~ed territory." 

In the nature of things this provision of section 4692, just quoted, can have 
application only to a case where territory less than the whole of a school district 
is transferred to another school district leaving the corporate identity of the school 
district from which said territory is transferred unaffected. In such a case by 
reason of the transfer of the territory and the equities between the two school 
districts arising by reason thereof, it is appropriate and proper that the county 
board of education as authorized by this provision should, as between said school 
districts on the one hand, make an equitable division of the school funds attributable 
to the territory transferred, and also on the other hand to make an equitable di-
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vision as between the school districts of the indebtedness which may be attributed 
to such transferred territory. 

The adjustment of ·the funds and indebtedness with respect" to such trans
ferred territory is made as between the school districts affected by and interested 
in such transfer and can have no application where an entire district is abrogated 
and the board of education thereof is abolished. 

Section 4689 of the General Code provides as follows: 

"The provisions of law relating to the power to settle claims, dispose 
of property or levy and collect taxes to pay existing obligations of a village 
that has surrendered its corporate powers, shall also apply to such village 
school district and the board of education thereof." 

The provision of law relating to the power of a village that has surrendered 
its corporate powers to settle claims, dispose of property or levy and collect taxes 
are those of section 3514 of the General Code, which reads as follows: 

"Such surrender of corporate powers shall not affect vested rights o.r 
accrued liabilities of such village, or the power to settle claims, dispose of 
property, or levy and collect taxes to pay existing obligations, but after the 
presentation of such petition, council shall not create any new liability un
til the result of the election is declared, nor thereafter, if such result is in 
favor of the surrender of corporate powers. Due and unpaid taxes may 
thereafter be collected, and all moneys or property remaining after such 
surrender shall belong to the school district embracing such village." 

The language of section 4689 of the General Code, above quoted, is identically 
the same as found in the provisions of this section as carried into the General Code 
on the adoption of the same by legislative enactment in 1910. In order to ascer
tain the meaning and application of section 4689 it should be read ·in connection 
with the provisions of sections 4682 and 4688 as they stood when carried into the 
General Code in 1910. Said sections 4682 and 4688 then read as follows: 

"Sec. 4682. A village, together with the territory attached to it for 
school purposes, and excluding the territory within its corporate limits 
detached for school purposes, with a tax valuation of less than one hun
dred thousand dollars, shall not constitute a village school district, but the 
proposition to dissolve or organize such village school district shall be sub
mitted by the board of education to the electors of such village at any gen
eral or special election called for that purpose, and be so determined by a 
majority vote of such electors. 

"Sec. 4688. When a village- surrenders its corporate powers or dis
solves a village school district, as herein provided, the village school dis
trict shall be thereby abolished and the territory formerly constituting 
such village district shall become a part of the township school district or 
districts of the civil township or townships in which it is situated, and all 
school property shall pass to and become vested in the township board 
of education of the civil township in which it is situated." 

In 1913 (103 0. L. 545 and 103 0. L. 257), sections 4682 and 4688 of the Gen
eral Code were amended, and section 4682 was supplemented by the provisions of 
section 4682-1, which is as follows: 
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"A village school district contammg a population of less than fifteen 
hundred may vote at any general or special election to dissolve and join 
any contiguous rural district. After approval by the county board such 
proposition shall be submitted to the electors by the village board of edu
cation on the petition of one-fourth of the electors of such village school 
district or the village board may submit the proposition on its own motion 
and the result shall be determined by a majority vote of such eleCtors." 

In Opinion No. 287, under date of April 26, 1915, addressed to Ron. F. C. 
Goodrich, prosecuting attorney of Miami county, my predecessor, Ron. Edward C. 
·Turner, held that where a village school district coming within the qualifications of 
section 4682-1 voted to dissolve and attach itself to a contiguous rural school dis
trict under the authority of said section, said village school district as a separate 
taxing district and its board of education as its taxing authority were continued 
in existence for the purpose of paying existing bonded indebtedness of such school 
district. This conclusion was reached by reason of the provisions of said sections 
4689 and those of 3514 of the General Code therein referred to. 

In consideration of the immediate questions here presented I note further that 
in 1914, section 4735-1 and 4735-2 were enacted providing authority in a rural 
school district to dissolve and to annex itself to a contiguous rural or village school 
district on a majority vote of the electors of such rural school district in favor 
of such proposition. 

With respect to the action thus taken by a rural school district on a majority 
vote of its electors said section 4735-2 provided that the legal title of the prop
erty of the rural school district, in case such rural school district dissolves and 
joins to a rural school or village school district, shall become vested in the board 
of education of the rural or village school district to which such district is joined.· 
This section further provides that the school funds of such dissolved rural school 
district shall become a part of the funds of the rural or village school district 
which it votes to join, and further provides as follows: · 

"The dissolution of such district shall not be complete until the board 
of education of the district has provided for the payment of any indebt
edness that may exist." 

Construing the provisions of sections 4735-1 and 4735-2 of the General Code, 
my predecessor, Mr. Turner, in Opinion No. 53, under date of February 2, 1915, 
directed to Ron. Frank V•l. Miller, superintendent of public instruction, held that 
prior· existing indebtedness of a rural school district voting to dissolve and annex 
itself to another rural school district was a charge only upon the property of the 
school district creating such indebtedness, and that such indebtedness was not a 
charge on the taxable property of the school district formed by union of the two 
school districts under the provisions of sections 4735-1 and 4735-2 of the general 
Code. 

It is thus seen that in both instances where the legislature has provided for 
voluntary dissolution of a school district it has provided that existing indebtedness 
of such ~chool district whether bonded or otherwise should remain a charge only 
upon the taxable property in the district creating such indebtedness, and that the 
same does not become a charge upon the taxable property of the school district to 
which such dissolving district is annexed. · 

Looking to the provisions of section 4692 of the General Code authorizing the 
county board of education to abolish a school district by its transfer to another 
school district it will be noted that no statutory provision is made making existing 
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indebtedness of such abolished district a charge only upon the taxable property of 
such district, and it is plain that to read any such provision into section 4692 of 
the General Code would be legislation by construction, which is not permitted on 
any view. 

In the absence of statutory provision touching this matter we are remitted to 
the general principles of law applying in such cases, which principles of law, as 
before noted, compel the conclusion that the debt of a school ·district abolished by 
the action of the county board transferring it to another school district becomes a 
charge upon all the taxable property of the subsisting and enlarged school dis
trict, and that to pay such indebtedness the board of education of such district 
should levy taxes on all such taxable property. 

The conclusion here reached with respect to your first and second questions 
makes it clear that" your third and fourth questions have no application to the facts 
presented in your communication. 

By way of answer to your third question, however, it may be observed that 
the adjustment of school funds and indebtedness by a county board of education 
is not jurisdictional to the power of such county board of education to transfer 
territory from the one school district to another, and such adjustment may be 
made at a meeting later than the one at which the transfer of territory is made. 

As to your fourth question it may be said that the right of appeal from the 
action of an administrative board or other tribunal does not exist unless such ap
peal is provided by statute, and inasmuch as there is no statutory provision pro
viding for an appeal from the action of the county board making an adjustment of 
the funds and indebtedness on a transfer of territory from one school district to 
another, it must be answered that there is no such right of appeal. 

The order of the county board making such adjustment or division of school 
funds and of the indebtedness on a transfer of territory from one school district 
to another may be reviewed by original action in the court of common pleas on 
the petition of the board of education of said school district affected by such order 
if the county board of education has been guilty of fraud or gross and intentional 
abuse of discretion in making such order. · Yours very truly, 

147. 

JosEPH McGHEE, 
Attorney-General. 

I 

COUNTY COMMISSIONERS-CONTROL OVER COUNTY ROADS NOT 
ABROGATED BY CASS HIGHWAY LAW-IS LIMITED-STATE 
HIGHWAY COMMISSIONER HAS SUPERVISION-CONTRACTS 
WITH REFERENCE TO CHANGE OF GRADE OF ROAD SHOULD 
HAVE APPROVAL OF STATE HIGHWAY COMMISSIONER. · 

1. The authority of the county commissioners over intercounty and main mar
ket roads is not taken away by the Cass highway law, but is limited to the extent 
that supervision over such roads is given to the state highway commissioner. 

2. Contracts betwee1~ the county commissi011ers and the co1~ervancy directors 
with reference to changes in the grade of such roads should have the approval of 
the state highway commissioner to the extent that the supervision thereof is com
mitted to him. 

CoLUMBUS, Omo, March 27, 1917. 

HoN. DEAN :\I. STANLEY, Prosecuting Attomey Warren County, Lebanon, Ohio. 

DEAR SrR :-Referring to the answer of your inquiry of February 15th, asking 
the opinion of this department in reference to the contract with the directors of 
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the Miami conservancy district, a further supplemental question is asked on your 
behalf by the attorney of the said consen·ancy district, which inquiry is as follows: 

"In regard to the opinion asked for by l\Ir. Stanley, prosecuting at
torney of \Varren county, would say, that the only question that is worrying 
him is, whether county commissioners have power and authority to grant 
rights over and upon those parts of highways, which are under the con
trol of the state highway commissioner. Vve did not know what his ques
tion was until today. We have already submitted our plans to the state 
highway commissioner, and he has approved them up to date. \Ve will 
submit all contracts with the county commissioners, who without doubt 
hold the ownership and have control of county roads, the same as they 
had before, subject to the supervision as to construction and maintenance 
of the state highway commissioner, to him. It will, therefore, be unneces
sary for you to advise Mr. Stanley any more than that this be complied 
with under the law, which m<~y shorten your labors in regard to the opinion. 
I hope this will be of assistance to you." 

This inquiry involves the distribution of power as between the state highway 
commissioner and the county commissioners with reference to those roads which 
are improved by state aid. The office of the state highway commissioner is created 
by section 1178 G. C., which is as follows: 

"There shall be a state highway department for the purpose of afford
ing instruction, assistance and co-operation in the construction, improve
ment, maintenance and repair of the public roads and bridges of the state, 
under the provisions of this chapter. The governor, with the advice and 
consent of the senate, shall appoint a state highway commissioner who 
shall serve for the term of four years, ,unless sooner removed by the gov
ernor. He shall give his whole time and attention to the duties of his 
office." 

His powers and duties are prescribed by section 1184 G. C., which is as follows: 

"The state highway commissioner shall have general supervision of the 
construction, improvement, maintenance and repair of all intercounty high
ways, and main market roads, and the bridges and culverts thereon. He 
shall aid the county commissioners in establishing, creating and preparing 
suitable systems of drainage for highways, and advise with them as to the 
construction, improvement, maintenance and repair of highways; and he 
shall approve the design, construction, maintenance and repair of all bridges, 
including superstructure and substructure, and culverts or other improve
ments on intercounty or main market roads; and in the case of bridges 
and culverts on other roads, when the estimated cost thereof exceeds ten 
thousand dollars, the plans therefor shall be submitted to and approved 
by him, before contracts are let therefor. He shall cause plans, specifica
tions and estimates to be prepared for the construction, maintenance or re
pair of bridges and culverts when so requested by the authorities having 
charge thereof, and he shall cause to be made surveys, plats, profiles, speci
fications and estimates for improvements whether upon state, county or 
township roads. He shall make inquiry in regard to systems of road and 
bridge construction and maintenance wherever he may deem it advisable 
and conduct investigations and experiments with reference thereto, and 
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make all examinations, in his opinion, advisable, as to materials for road 
construction or improvement. ¢ ¢ ('" 
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The nature of the authority given him by this section is largely, though not 
entirely, advisory. The department is said to be "for the purpose of affording 
instruction, assistance and co-operation in the construction, improvement, mainte
nance and repair of public roads," and he has, under the provisions of section 1184 
G. C., "g-eneral supcrvi>ion of the construction, improvement, maintenance and re
pair of all intercounty high\vays and main market roads." 

This in nowise excludes the authority of the county commissioners over the 
roads, who represent the county in its proprietary character, and though not own
ing the fee simple of the land within the boundary of such roads, nevertheless they 
do own the easement therein for highway purposes. Their control over the same 
is not abrogated by the Cass highway law, although the authority of the commis
sioners is restricted to the extent that the state highway commissioner takes prece
dence over them. Therefore, any contract made by them would not abridge this 
supervisory power of the state highway commissioner, and as suggested in your 
inquiry, it would be necessary, or at least highly desirable, to have his approval 
of contracts with reference to the extent, dimensions, slope, construction and sur
facinti of approaches to crossings of the proposed levees constructed by the con
servancy district. 

148. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

MONEY RAISED UNDER SECTION 9887 G. C. MUST BE USED FOR IM
PROVING AN EXISTING FAIR GROUND SITE AND NOT FOR THE 
PURCHASE OF A NEW SITE-THE FACT THAT THE AGRICUL

. TURAL SOCIETY HAS RECEIVED ASSISTANCE UNDER SECTION 
9887 G. C. DOES NOT PRECLUDE FURTHER AID UNDER SECTION 
9894 G. C. 

Money raised by taxation w1der favor of section 9887 G. C. must be applied to 
the purchase and improvement of the original fair ground site and cannot be ap
plied to the Purchase of a new site. 

ThtJ tax levy under section 9887 G. C. by the commissioners to assist the agri· 
cultural society in the purchase and improvement of a fair ground site does 11ot 
Preclude further aid to the agricultural society under section 9894. 

Co~UMBUS, OHio, March 29, 1917. 

RoN. CHESTER PENDLETON, Prosecuting Attorney, Findlay, Ohio. 

DEAR SIR :-I have your letter of February 2, 1917, as follows: 

"For a number of years Hancock county has been divided against 
itself upon the question of whether or not its county fair grounds shall be 
moved to a new location. For about twenty-five years the Hancock county 
agricultural society has owned the fair grounds located two and one-half 
miles south of Findlay and in approximately the geographical center of the 
county. Because of lack of transportation facilities and difficulty of ac-
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cess, dissatisfaction arose over the location of the grounds, and in about 
the year 1908 an independent organization was formed, and established 
what is known as the Driving Oub, which immediately adjoins the city on 
the northeast and is readily accessible, both by street cars and boats, from 
the center of the city. This venture did not prove to be as profitable as 
its promoters had hoped, and for seven or eight years they have been 
making a continuous effort to induce the agricultural society to relinquish 
the old fair grounds and buy the new site from the Driving Club. 

"In its present location the Hancock county fair has never been a suc
cess, and the county commissioners have frequently had to extend flnancial 
aid to the society. Meanwhile the buildings and grounds have fallen into 
a state of decay and dilapidation, so that the agricultural society has de
clared that necessary repairs will have to be made before the grounds 
will be in shape for the fair in September. They estimate that it will take 
$15,000 for this purpose. · 

"It is the judgment of the three county commissioners and of five out 
of the eight members of the agricultural board that it is not good busi
ness to spend so much money upon the old grounds and so perpetuate a 
source of expense upon the county. Three members of the agricultural 
board live in the south part of the county, which is almost solidly opposed 
to the change of location, and so oppose the move. 

"In the recent November election the proposition was submitted to the 
people of Hancock county as to whether or not $25,000 in bonds should 
be issued by the county to purchase the Driving Club grounds. The bond 
issue was defeated by a· narrow margin, largely because of organized op
position, and partly because of other local political conditions. 

"Since this election the officials of the Driving Club, the county com
missioners and the agricultural board have held a number of conferences. 
The Driving Club has reduced its price on the new grounds, and the com
missioners and agricultural board have decided that it is bet~er business 
for the county to buy the new grounds, rather than to repair the old. 

"The question now arises as to their power to do this without anotlier 
vote of the people on the matter of bond issue. If this can be done with
out a vote of the people, the officials of the Driving Club are willing to take 
the purchase price in payments as same can be made by the county. 

"The agricultural board is considering a purchase of the new grounds 
if possible, or, failing in that, a short term lease of the new grounds until 
such a time as a purchase can be made. In the light of the above facts, I 
would like to secure your opinion on the following questions: o 

"First. Can money raised by taxation, under favor of 9887-1 of the 
General Code, or any part of it, be used for the purchase price of a new 
site, or must it be used only for the purpose of improving an existing 
ground? 

"Secolld. Can this money realized from the sale of the old grounds 
and applied on the purchase price of a new site according to 9902 G. C. 
be considered as .money furnished by the society for that purpose, so as 
to empower the county commissioners to pay out of the county treasury 
the money as provided for in 9887 G. C.? The legal title to the old grounds 
is vested in the Hancock county agricultural society. 

"Third. Is the tax levy authorized in 9894 G. C. to be considered as 
an addition to other county aid furnished by the commissioners or would 
the tax levy under 9887-1, for instance, preclude further aid under section 
9894 G. C.?" 
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Answering your first question. Section 9887-1 G. C. reads: 

"In counties wherein there is a county agricultural society which has 
purchased a site whereon to hold fairs and the title to such grounds is 
vested in fee in the county, but the society has the control and management 
of the lands and buildings, if they think it for the interest of the county 
and society, the county commissioners may levy a tax upon all the taxable 
property of the county for the purpose of improving such grounds not to 
exceed one-twentieth of one mill in any one year and not for a period of 
more than five years; and in anticipation of the collection of this tax the 
commissioners may issue and sell the bonds of the county, bearing interest 
not to exceed six per cent. per annum payable annually." 
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It is my opinion that money raised under this section must be used for im
proving an existing fair ground site and not for purchasing a new one. How
ever, this is not important here, for the reason that section 9887-1 G. C. refers 
only to sites, the titles of which are vested in fee in the county, and can have no 
application to your situation, since you advise "the legal title to the old grounds 
is vested in the Hancock county agricultural society." 

In reply to your second question, section 9887 G. C. reads: 

• "When a county society has purchased, or leased real estate whereon 
to hold fairs for a term of not less than twenty years, or the title to the 
grounds is vested in fee in the county, but the society has the control and 
management of the lands and buildings; if they think it for the interests 
of the county, and society, the county commissioners may pay out of the 
county treasury the same amount of money for the purchase or lease and 
improvement of suc·h site as is paid by such society or individuals for that 
purpose, and may levy a tax upon all the taxable property of the county 
sufficient to meet such payment." 

Section 9902 G. C. reads : 

"Payment for the purchase or lease of the land included in such site, 
and the improvements thereon, may be made by the county commissioners 
from any unappropriated funds in the county treasury at the time it is to 
be made. If no such funds are then in the treasury the commissioners may 
issue the bonds of the county for such amounts as are necessary for the 
purchase or lease of the land and the improvements thereon. But if such 
old site is sold or leased before the new site is purchased or leased, in mak
ing the payment such society first shall apply the moneys realized from the 
sale or lease to the purchase or lease of the new site. If the old site is sold 
or leased after the purchase or lease of the new site, the amounts realized 
from such sale or lease shall be placed to the credit of the sinking fund for 
the redemption of bonds issued as hereinafter provided. Such bonds shall 
bear not more than five per cent. interest per annum, payable semi-annually, 
not to be sold at less than their par value, and shall be payable at such 
place, times, and in such denominations as the commissioners determine." 

It will be noted that section 9902, above quoted, provides: 

"If such old site is sold or leased before the new site is purchased or 
leased, in making the payment such society first shall apply the moneys 
realized from the sale or lease to the purchase or lease of the new site." 
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.I take it what you desire to know is whether or not, after money arising from 
the sale of the old site has been applied to the purchase of a new one, as pro
vided in this section, the county commissioners may step in and, under the pro- . 
visions of section 9887 G. C., pay out of the county treasury a like sum of money, 
to be applied upon the purchase of this new site. 

The legislature has, in sections 9900 to 9905 G. C., both inclusive, provided 
a complete scheme for meeting a situation such as yours "when a county desires 
to sell its site in order to purchase another, or if for any reason such site is unfit 
or insufficient for the purposes for which it is used." 

In view of this fact I am of the opinion that section 9887 G. C. authorizes the 
county commissioners to assist the agricultural society in purchasing and improving 
the original site only, and that money raised by taxation under this section must 
be applied to the purchase and improvement of the original site and cannot be ap
plied to the purchase of a new site. 

In answer to your third question it will be noted that section 9887 G. C. pro
vides for the payment of one-half the purchase price or cost of improvement 
"for the purchase or lease and improvement of such site." This money is not 
paid over to the agricultural society to be used as they think best, but is paid out 
for the purchase or improvement referred to. Money under section 9894, referred 
to, is raised for "the purpose of encouraging agricultural fairs" and is paid to the 
treasurer of the agricultural society. Levies provided for in these two sections 
are for two separate and distinct purposes and it is my opinion that the tax levy 
under section 9887 would not preclude further aid under section 9894, though in 
view of my answer to your first two questions I doubt whether the answer to the 
third one is material. Yours very truly, 

JosEPH McGHEE, 
· Attorney-General. 

149. 

SPENCERVILLE ARMORY CONTRAJCT-BALANCE DUE ON SAME 
SHOULD BE PAID TO RECEIVER OF CONTRACTORS. -

ProPer 111ethod of Pa3•i11g balance due on Spencerville armory contract, con
tractor beiug in the hands of a receiver. 

CoLUMBUS, OHIO, March 29, 1917. 

RoN. B. L. BARGER, Secretary Ohio State Armory Board, Columbus, Ohio. 
DEAR SIR :-Under date of March 9, 1917, you wrote me as follows: 

"At armory board meeting of l\farch 6, 1917, the following resolution 
was passed: 

"SPENCERVILLE ARMORY. RESOLVED, That WHEREAS: 
After completion of Spencerville armory according to drawings and speci
fications made part of original contract with Sereff Bros., and after paying 
the secondary contractor, who completed the contract of said Sereff Bros., 
there remains the sum of $3,188.25, due the estate of Sereff Bros., now 
in hands of receiver in cause of Carl F. Steck et a!. v. John Sereff & 
Peter Sereff, being of the court of common pleas of Allen county, Ohio, 
it is therefore 

"RESOLVED, That the board request the attorney-general to cause 
such entry to be made in such case as will best protect the interest of the 
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state and authorize the adjutant general to approve a voucher for said sum 
of $3,188.25 payable to said receivers in said cause to be distributed as 
approved by attorney-general and as ordered by the court. 

"Pursuant to said resolution I herewith transmit a copy of petition 
and one journal entry in said action, which seem to be all of the court 
papers in our possession relative to said case. (This is same case in 
which you rendered opinion dated February 5, 1916.)" 
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The petition enclosed with your letter is a petition filed in the court of com
mon pleas of Allen county wherein Carl F. Steck and P. P. Baker are plaintiffs, 
and John Sereff and Peter Sereff are defendants. The petition discloses that the 
defendants were partners engaged in the general contracting business and as 
such obtained a contract for the construction of an armory building at Spencerville, 
Ohio, and proceeded with the construction thereof; that in the month of January, 
1916, defendants ceased to work on the building, leaving the armory uncompleted. 
Plaintiffs bring the suit on behalf of themselves and others engaged as laborers 
in the construction of said building, who had not received pay for their labor, 
and pray for the appointment of a receiver "to take charge of said business and 
to have full jurisdiction over said contract; for the construction thereof, for an 
accounting of the amounts due to the plaintiffs and said other laborers, the winding 
up of the business of said partnership so far as it related to said building and 
said contract and the distribution of the funds arising therefrom, and for all other 
and further relief in equity just and proper." 

The journal entry which you submitted in the same case shows the appoint
ment of C. ]. McCune as receiver and he is ordered to give bond, and it is further 
ordered that "he shall proceed to take possession of the property described in 
this petition, first, all choses in action, moneys due and rights accruing to said 
defendant under and by virtue of their contract for the construction of the armory 
building in Spencerville, Ohio, and the said defendant, and all other parties having 
any of such property in their possession or under their control, are ordered to 
deliver the same to said receiver un his demanJ." 

Upon examination of the files in the office of the auditor of state I find that 
on the 14th day of April, 1915, the state armory board entered into a contract 
with ]. W. Sereff and P. H. Sereff, of Lima, Ohio, for the construction of the 
armory at Spencerville, Ohio, for the sum of $16,950.00. Article V of said con
tract provides as follows: 

"Should the contractors at any time refuse or neglect to supply a 
sufficiency of properly skilled workmen, of materials of the proper quality, 
or fail in any respect to prosecute the work with promptness and diligence, 
or fail in the performance of any agreement herein contained, such refusal, 
neglect or failure being certified by the architect, the owner shall be at 
liberty, after three days' written notice to the contractors to provide any 
such labor or materials, and to deduct the cost thereof from any moneys 
then due or thereafter to become due to the contractors under this con
tract and if the architect shall certify that such refusal, neglect or failure 
is sufficient ground for such action, the owner shall also be at liberty to 
terminate the employment of the contractors for the said work and to 
enter upon the premises and take possession, for the purpose of completing 
the work included.under this contract, of all materials, tools and appliances 
thereon, and to employ any other per~on, or persons, to finish the work, 
and to provide the material therefor; and in case of such discontinuaflce 
of employment of the contractors he shall not be entitled to receive any 
further payment under this contract until the said work shall be wholly 
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finished, at which time, if the unpaid balance of the amount to be paid 
under this contract shall exceed the expenses incurred by the owner in 
finishing the work, such excess shall be paid by the owner to the con
tractors, but if such expense shall exceed such unpaid balance, the con
tractors shall pay the difference to the owner. The expense incurred by 
the owner, herein provided, either for furnishing materials or for finishing 
the work, and any damage incurred through such default shall be audited 
and certified by the architect, whose certificate thereof shall be conclusive 
upon the parties." 

It appears that subsequent to the entering in of such contract the said Sereff 
Bros. failed to carry out the provisions thereof and upon certification of the 
architect the armory board proceeded to let a contract for the completion of said 
building. It now appears that after the second contractor has fully completed the 
building there remains the sum of $3,188.25 due on the contract made with Sereff 
Bros. 

You request me to cause an entry to be made in the case in question as will 
best protect the interests of the state and authorize the adjutant general to approve 
a voucher in the sum of $3,188.25, payable to the receiver. 

In accordance w:ith your request I have prepared an application on behalf of 
the state of Ohio in the case referred to reciting the fact that a contract was 
entered into between the state, through the Ohio State armory board, and the 
defendants in said action for the construction and completion of an armory at 
Spencerville, Ohio, for $16,950.00; that after entering into the contract there were 
additions made thereto in the sum of $542.75 and a deduction in the sum of 
$135.00, making the complete contract price $17,357.75 upon which was paid 
$9,424.00; that the subsequent contract entered into upon default of the defendants 
in the performance of the contract, was for $4,705.50 to which there was an addi
tion of $40.00, making the sum total $4,745.50 paid out to the second contractor, 
leaving a balance of $3,188.25 still due to the defendants and have prayed for 
instructions of the court as to the disposition to be made of said sum of $3,188.25. 
I have also prepared an entry as follows: 

"This day this cause came on to be heard upon the application of the 
state of Ohio for instructions as to the payment of $3,188.25, being the 
balance due on contract entered into with the defendants herein for the 
construction and completion of an armory at Spencerville, Ohio, and was 
submitted to the court. 

"The court upon careful consideration thereof directs that the said 
money be paid to C. J. McCune, the receiver heretofore appointed herein, 
in accordance with an order of court heretofore entered herein on the 
________________ day of -----------------------, 19L __ , wherein he was 
ordered to take possession of all chases in action, moneys due and rights 
accruing to said defendants in and by virtue of their contract for the con
struction of the armory building at Spencerville, Ohio, and upon receipt 
of the said sum of $3,188.25, the receiver herein is hereby authorized and 
directed to receipt to the state of Ohio in full for all moneys due to the 
defendants under said contract." 

Upon receipt of a certified copy of the entry herein referred to the same 
should be attached to the certified account and voucher drawn on the auditor of 
state, whereupon the auditor of state would be authorized to draw his warrant 
for the said amount in favor of the receiver. 
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After the warrant has been sent to you by the auditor of state it would also 
be well to obtain from the receiver a receipt in full for the amount due under the 
contract before turning over the warrant to .the receiver. This receipt in full 
should be filed with the other papers attached to the voucher in the office of the 
auditor of state. 

150. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FLAVORING EXTRACTS-FOR WHICH NO STANDARD EXISTS-MUST 
BE LABELED AS PROVIDED FOR IN SECTION 5785 G. C.-WHEN 
SOLD DIRECTLY TO BAKERIES, ETC. 

A manufacturer selling directly to bakeries, confectioners, etc., jlavori11g ex
tracts for which no standard exists, must comply with the provisions of section 
5785 G. C. 

CoLUMBUS, Omo, March 29, 1917. 

The Board of Agriculture, Columbus, Ohio. 
GENTLEMEN :-I have your communication of February 13, 1917, in which you 

state: 

"Section 5785, subdivision 4, provides that flavoring extracts shall be 
misbranded for which no standard exists if they are not labeled as imita
tion, or artificial and the formula printed in the manner hereinafter pro
vided for the labeling of compounds. 

"It seems to be the impression of some wholesale dealers where they 
are selling to bakeries, confectioners, etc., that it is not required for them 
to label their packages as provided under this section. 

"I would be very glad to have you give me your interpretation of this 
section relative to the requirements of goods sold by wholesale as to 
whether they should be so labeled." 

Section 5774 G. C. provides: 

"No person, within this state, shall manufacture for sale, offer for 
sale, sell or deliver, or have in his possession with intent to sell or deliver, 
a drug or article of food which is adulterated within the meaning of this 
chapter, or offer for sale, sell or deliver, or have in his possession with 
intent to sell or deliver, a drug or article of food which is misbranded 
within the meaning of this chapter." 

Section 5785 G. C. provides in part: 

"Food, drink, flavoring extracts, confectionery or condiment shall be 
misbranded within the meaning of this chapter: 

"* * * * * * * * 
"4. In case of a flavoring extract, for which no standard exists, if 

it is not labeled 'artificial' or 'imitation' and the formula printed in the 
manner hereinafter provided for the labeling of 'compounds' or 'mixtures' 
and their formulae; 
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"5. If the package containing it or a label thereon bears a statement, 
design or device regarding it or the ingredients or substances contained 
therein, which is false or misleading in any particular; provided, that this 
section shall not apply to mixtures or compounds recognized as ordinary 
articles or ingredients of articles of food or drink, if each package sold or 
offered for sale is distjnctly labeled in words of the English language as 
mixtures or compounds, with the name and percentage, in terms of one 
hundred per cent. of each ingredient therein. The word 'compound' or 
'mixture' shall be printed in letters and figures not smaller in height or 
width than one-half the largest letter upon which any label on the package 
and the formula shall be printed in letters and figures not ·smaller in 
height or width than one-fourth the largest upon any label on the package, 
and such compound or mixture must not contain an ingredient that is 
poisonous or injurious to health." 

Section 12758 G. C. provides : 

"Whoever manufactures for sale, offers for sale or sells a drug, article 
of food, or flavoring extract which is adulterated or misbranded as the 
terms 'drugs,' 'food,' 'flavoring extract,' 'adulterated' and 'misbranded' are 
defined and described by law, or manufactures, offers or exposes for sale 
or delivers a drug or article of food and fails, upon demand and tender 
of its value, to furnish a sample thereof for analysis, shall be fined not less 
than twenty-five dollars nor more than one hundred dollars, and, for each 
subsequent offense, shall be fined not less than one hundred dollars nor 
more than two hundred dollars or imprisoned in the county jail not less 
than thirty days nor more than one hundred days, or both." 

Section 12371 G. C. reads as follows: 

"In the interpretation of part fourth the word 'whoever' includes all 
persons, natural and artificial, partners, principals, agents, employes, and 
all officials, public or private." • 

An examination of the different sections of the statutes relating to the subject 
matter inquired of does not disclose that there is any exception to wholesale 
dealers. 

Perhaps these gentlemen have confused the state with the federal law. I 
understand there are some exceptions in the federal law and they may have given 
grounds for the impression you say the wholesalers have. But so far as the Ohio 
statutes on the subject are concerned, I find no exception in favor of the manu
facturer selling such extracts, etc., in the manner you state. Under penalty they 
are obliged to conform to the provisions of the law as above set forth. 

Very truly yours, 
} OSEPH McGHEE, 

Attorney-General. 



ATTORXEY -GEXER..l.L. 377 

151. 

COl:XTY sc:=~OOL SCPERIXTEXDEXT-QL.\LIFIED TO ACT AS Jl:ROR 
-EXTITLED TO Jl:RY FEES IX "\DDITIOX TO REGl:L\R C0:.\1-
PEXS"\TlOX. 

A cozmty sz!j"'criutc;zdent of schools may sit as a jl!YJ'Ii!an 111 tlzi: cOilliilOil pleas 
co:!rt a;:d is c;:titlcd to his j11r): fees i;z addi!io;? to /;is co;;zN;?satio;? us Sl!clz cOZ!i!IY 
Sl!Peri;ztc;zdeilt. 

CoLl."~IDl."S, Omo, :\larch 29, 1917. 

The lJz!;·ca:! of ];zsj,ectio;z and Sz!f>a<isic;z of Public Offices, Colz!mbz1s, 0/;io. 

GEXTLna.x :-In your letter of January 26, 1917, you submit for my opinion 
the following proposition: 

'':\Jay the county superintendent of school' !'it as a juryman in tl1e 
common pleas court, he having been drawn in the regular panel. If so, is 
he legally entitled to compensation as a juror?" 

General Code section 11423, in providing who shall be selected as jurors and 
how they shall be selected, provides in part as follows: 

"•:• ·~ ~· the jury commissioners shall •:• * * select suc:1 numher 
of judicious and discreet persons, having the quaWications of electors of 
such county, as the court may direct, to be selected as nearly as may be 
from the se,·eral wards and townships in proportion to their re>pective 
population. :t\ o person shall be so selected who shall not, in the j t1dgmcnt 
of such commissioners, be competent in C\"ery respect to serve as a 
juror. '-' ~· '-'" 

Section 11444 G. C. proviries who may be exempt from jury service as follows: 

"Public officers, clergymen, priests, physicians, attorneys-at-bw, mem
bers of a police force, firemen employed by a municipal authority, acting 
volunteer members of companies to extinguish fires, organized in and 
under the control of a municipality, and all persons scn·in::\" as actin! 
members thereof for five consecutive years, officers, enlisted men anrl 
contributing members of the national guanl whose names are contq.ined in 
certified lists filed in the office of the clerk of the common pleas court in 
accordance with law, the latter only during the period specified hy law, and 
every person ·over seventy years old, arc exempt from jury service." 

But the fact that a person may be exempt from jury service does not mean 
that the person may not be qualified for jury service. It is held in In Re Heekin, 
14 0. C. C. (n. s.) 329, that the legislature may exempt any class of persons it 
deems proper from jury service and it is held in Glassinger v. State, 24 0. S. 206, 
that the provisions of law exempting public officers and others from jury service 
does not have the effect of disqualifying such persons so exempted, but merely 
extenrls to him a privilege which he may exercise or which he may waive, and in 
Roth v. State, 3 0. C. C. 59, it is held that a person who by law is exempted 
from jury service is not one subject to he challenged for that purpose; that is to 
say, exemption from jury sen·ice is not a ground for challenge. So that a person 
may be perfectly qualified to sit as a juror and may do so and yet come within 
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those classes of persons who are exempt under our laws. I find nothing in the 
statute which bars a county superintendent of schools from sitting as a juror. 
Of course he would be subject to the same grounds for challenge as any other 
person, but the fact that he is county superintendent of schools is no bar to his so 
acting as a juror. 

If, then, such superintendent of schools acts as a juror, is he entitled to com
pensation as such juror? 

General Code section 4744-1 provides that the salary of the county superin
tendent shall be fixed by the county board of education at not less than twelve hun
dred dollars per year, one-half of the same, not to exceed the sum of one thousand 
dollars, to be paid by the state and· the other half by the districts over which 
such superintendent has jurisdiction. Other sections in said chapter prescribe his 
duties, all of them, however, along educational lines, and section 7837 G. C. provides: 

"The county superintendent shall receive no additional compensation 
for his services as clerk of the county board of school examiners." 

Section 7834 provides the compensation f~r such school examiners but makes 
an exception of the clerk of said board. 

The compensation for jurors is provided for in General Code section 3008, as 
follows: 

"Each grand or petit juror drawn from the jury box pursuant to law, 
each juror selected by the court as talesman as provided by law, and each 
talesman shall receive two dollars for each day of service, and if not a 
talesman, five cents each mile from his place of residence to the county 
seat. Such compensation shall be certified by the clerk of the court and 
paid by the county treasurer on the warrant of the county auditor." 

No exception is made of any person or classes of persons in the above sec
tion. Each juror drawn, whether accepted as a juror or not, shall receive said pay. 

Your inquiry, I am advised, was prompted by an opinion of my predecessor, 
which held that witness fees in criminal cases could not be received by assistant 
state fire marshals. The facts upon which that opinion was rendered and the 
facts stated in your request should be distinguished. In that case it was held that 
assistant state fire marshals, being representatives of the state in the gathering and 
giving of evidence, where matters were being investigated and prosecutions were 
being made, were performing their official duties for which duties they were 
receiving their salary and expenses; that the testimony they were giving as witnesses 
was a part of their official duties and they were being paid as such officers. 
Should they be also paid as witnesses, it would amount to double pay for the 
same service. In this case, however, the superintendent of schools, sitting as a 
juror, is not performing official duties. Jury service is not along the lin-!! of 
his school work and I find nothing in the law requiring him to give his entire 
time and attention to his work. I do not mean by this that a county superintendent 
of schools should accept other employment outside of his employment as such 
superintendent, and thus neglect his duties as such superintendent, but the duty of 
every person drawn on a jury to serve as such juror is so essential to good gov
ernment that it would seem to me a county superintendent of schools might easily 
serve as such juror and also perform all the duties as such county superintendent. 

My attention is also called to General Code section 11445, which provides as 
follows: 
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"No officer shall be allowed compensation for services under this 
chapter other than were allowed by law." 
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The chapter referred to is chapter 2, division 3, title 4 of the General Code, and 
refers to "conduct of the trial," but the following section which, until divided by 
our codifying commission, was formerly a portion of said last quoted section, 
reads as follows: 

"Sec. 11446. Any officer named in this chapter, who refuses or neglects 
to perform any duty therein required, shall forfeit and pay not exceeding 
one hundred dollars." 

I am com·inced that the term "officer" used in said section 11445 refers to the 
same officer mentioned in section 11446 G. C., which refers only to the officers 
named in the chapter and not to any other officer or employe. 

Holding the above views, then, I advise you that the county superintendent 
of schools may sit as a juror in the common pleas court and that he is entitled 
to his jury fees in addition to whatever salary he may receive as county superin-
tendent of schools. Very truly yours, 

152. 

JosEPH McGHEE, 
Atto_rney-General. 

EIGHT-HOUR LAW-DOES NOT APPLY TO EMPLOYES OF STATE 
HOSPITAL-WORKMEN WORKING FOR THE PUBLIC AND WORK
MEN ENGAGED ON A PUBLIC WORK DISTINGUISHED. 

The constitutional provision and the law providing for an eight-hour day on 
public ·works does not apply to employes in the state hospital. Said employes ar'e 
workmen working for the public but not workmen engaged on a public work. 

CoLUMBUS, 0Hro, March 29, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of a request from the state hospital employes' 

union, in which they request an opinion as to the construction that ought to be 
placed upon sections 17-1 and 17-2 G. C. I deem this question submitted to me 
to be of sufficient general interest that I am taking the liberty of addressing an 
opinion thereon to you. 

The communication addressed to me by said employes' union reads as follows: 

"Will you kindly render an opinion on a statute enacted May 23, 1913, 
103 0. L. 854, which provides in part as follows: 

"Section 17-1 G. C.: 'Except in cases of extraordinary emergency, not 
to exceed eight hours shall constitute a day's work * * * for workmen 
engaged on any public work carried on or aided by the state * * *.' 

"Fortner Attorney-General Turner rendered an opinion on this statute 
and reached the conclusion that the term 'public work' as used therein 
applied to the maintenance of public institutions operated by the state, 
and not simply to construction work 

"This law contains a clause which specifies that it shall not be so 
construed as to include policemen or firemen, which would seem to indi-
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cate that other employes of the state are not excluded in its provisions 
or such exceptions would have been expressly mentioned. 

"\Ve are very anxious to learn whether this law can be interpreted 
so as to include state hospital employes, and if so the proper course to 
pursue to gain its enforcement. 

"At present we are serving from fourteen to sixteen hours per day, 
and consequently are trying to find relief, in some way, from these long, 
tedious hours of employment that are beyond all reason, in view of the 
insignificant wages we are receiving." 

The question has to do with the matter as ·to whether the employes in the 
state hospital would come under the eight-hour provision found in section 17-1 
G. C. This section of the statute, together with the constitutional provision found 
in section 37 of article II of the Constitution, has been construed a number of 
times by former attorneys-general, in applying said statutes to the question of 
different kinds of employes. 

These statutes and said constitutional provision have been discussed so fully 
and so ably by my predecessors in office that I feel I can do no better than to 
review a number of these opinions and then apply the law to the facts set out 
in the communication· received by me. 

First, let me suggest that section 37 of article II of the Constitution reads 
as follows: 

"Except in cases of extraordinary emergencies, not to exceed eight 
hours shall constitute a day's work, and not to exceed forty-eight hours 
a week's work, for workmen engaged on any public work carried on or 
aided by the state, or any political subdivision thereof,. whether done by 
contract, or otherwise." 

and that said section 17-1 G. C. was enacted to enforce the pro~isions of said 
section 37, by providing for a penalty to be imposed upon those employers who 
violated the constitutional provision. 

Said section 17-1 G. C. reads as follows: 

"Except in cases of extraordinary emergency, not to exceed eight 
hours shall constitute a day's work and not to exceed forty-eight hours a 
week's work, for workmen ·engaged on any public work carried on or aided 
by the state, or any political subdivision thereof, whether clone by contract 
or otherwise; and it shall be unlawful for any person, corporation or 
association, whose duty it shall be to employ or to direct and control the 
services of such workmen to require or permit any of them to labor more 
than eight hours in any calendar day or more than forty-eight hours in 
any week, except in cases of extraordinary emergency. This section shall 
not be construed to include policemen or firemen." 

Hence, when we interpret section 17-1 G. C., we are practically interpreting 
said constitutional provision. 

Ron. Timothy S. Hogan, former attorney-general, rendered an opm1on on 
February 13, 1914, found in Vol. 1 of Annual Report of the Attorney-General for 
1914, page 283, upon the following statement of facts: 

"I have been interested to learn whether or not the law calling for 
an eight-hour day on public works would apply to ;I.Iiami university at 
Oxford, Ohio. 
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"\Ve employ engineers, janitors and laborers in addition to those who 
have charge of the domestic work in the boarding department." 

Upon this request ~Ir. Hogan rendered the following opinion: 

"The law calling for an eight-hour day on public works does not apply 
to educational institutions such as :'lliami university. Such an institution 
is not a public work in the sense intended by the statute." 
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In this opinion ::-.rr. Hogan calls particular attention to the clause which is 
suggested in the communication addressed to me, and that is the fact that-

"This section shall not be construed to include policemen or firemen." 

·He says: 

"Whatever of strength might be added by the last sentence of this 
statute, in construing the statute as if it stood alone, it is of no avail to 
vary or change the plain import of the language used in the amendment, 
and we are relegated to a determination of what is included in the language 
'workmen engaged on any public work carried on or aided by the sta-te.'" 

That is, :\Ir. Hogan held that the exemption of firemen and policemen from 
the provisions of the statute could have no effect upon the interpretation to be 
placed upon "workmen engaged on any public work carried on or aided by the 
state," for the reason that this statute was enacted to provide a penalty for the 
violation of the constitutional provision, and hence it is the -constitutional provision 
that must be construed, rather than the said section of the statute, and it will be 
noted that the constitutional provision does not contain the clause in reference to 
policemen or firemen. 

In this conclusion of l\fr. Hogan I concur, and hence the only question we 
have to consider is as to whether employes of the state hospital could come under 
the terms "workmen engaged on any public work carried on or aided by the 
state.'' In reference to this matter Mr. Hogan held: 

"As the state and various political subdivisions thereof are engaged 
nearly and probably all of the time in erecting public buildings, bridges 
and roads, and the state is aiding the divisions iu many respects in con
struction and maintaining roads and highways and maintaining and 
operating the same such language finds plain and easy application, and it 
is only n·ecessary to give it its plain and every-day meaning and apply it 
to workmen engaged on public work as distinguished from workmen for 
the public, .and thereby confining it to constructive work, betterment, build
ing and improvement carried on and aided by the state." 

In this it will be noted that he draws a distinction between men who are 
working for the public and men who are engaged upon public works. 

Iq another opinion 1\fr. Hogan rendered on April 29, 1914, found in Vol. I 
of the Annual Report of the Attorney-General for 1914, page 595, he passed upon 
the following question, as to whether said section 17-1 G. C. would pertain to 
engineers, firemen and other employes of the waterworks department of a city. 
Upon this question he rendered the following opinion: 
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"The words 'public work carried on or aided by the state, etc.,' refer 
solely to construction work, making a distinction between workmen engaged 
in public work and workmen working for the public." 

In the body of the opinion we find the following statement (p. 596) : 

"To my mind there is a broad distinction between 'workmen engaged 
on public work' and 'workmen working for the public,' and this distinction 
must be kept in view all of the time. 

"The state house and buildings occupied by the various state depart
ments are full of workmen 'working for the public,' yet very few, if any 
of them, are engaged on a public work carried on by the state, as I con
strue the term." 

I also desire to note an opinion rendered by my predecessor, Ron. Edward C. 
Turner, on April 30, 1915, found in Vol. I of the Opinions of the Attorney-General 
for 1915, page 598, which opinion was based upon the request made by Ron. Charles 
E. Thorne, director of Ohio agricultural experiment station at Wooster, Ohio. In 
the request of Mr. Thorne he asks whether experiment work on the farm would 
be considered as "public work" under the said statute, and whether said section 
would apply to that portion of the station's work which has to do with live stock 
and field operations and with the dairy feeding and care of live stock, including 
the milking of dairy cows, etc. 

Mr. Turner rendered the following opinion upon said facts: 

"General experiment station work is not public work within the mean
ing of sections 17-1 and 17-2 G. C., 103 0. L. 854, or of sections 37 of 
article II of the Ohio Constitution." 

In his opinion we find the following statement (p. 599) : 

"Without going into or repeating the process of reasoning and argu
ment contained in these two opinions, suffice it to say that I agree with the 
conclusions reached by Attorney-General Hogan, and I am of the opinion 
that the language referred to in section 37 of article II of the Constitution, 
and in section 17-1 of the General Code, applies only to public work of a 
constructive, improvement or betterment character, and not to the general 
routine work performed under or in various departments of the state. 
As stated in the opinion of April 29, 1914, above referred to, there is a 
wide distinction between 'workmen engaged in public work' and 'work
men working for the public.'" 

Thus we find that Mr. Turner agrees with the former opm1ons rendered by 
Mr. Hogan, and so far as I am able to construe said statute and said consti
tutional provision, I am convinced that the finding of my predecessors, upon 
the facts presented to them, is correct. 

Now, let us appiy the law as laid down in said former opihions to the facts 
as presented to me in said communication. In the first place we must eliminate 
the language found in section 17-1 G. C., namely, 

"This section shall not be construed to include policemen or firemen.'' · 
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As said above, we must exclude this because it is not found in the constitutional 
provision, and hence can have no effect in construing the said section of the 
statute or of the constitutional provision. 

Let us further consider the distinction made between "workmen engaged in 
public work" and "workmen working for the public." 

With these things in mind, in what class would the employes of the state 
hospital fall? I believe there can be but one answer to this, and that is that they 
are among those "workmen working for the public" and not among the "workmen 
engaged in public work." This being the case, the provisions of the statute and 
the constitutional provision in reference to an eight-hour day would not apply to 
said employes. 

The communication states that Ron. Edward C. Turner rendered an opinion 
that the term "public work," as used in said section, applied to the maintenance 
of public institutions operated by the state and not simply to construction work. 
This language is found in opinion rendered by Hon. Edward C. Turner on 
September 10, 1915, Vol. II of the Opinions of the Attorney-General for 1915, 
page 1713. In the body of the opinion the following language is used (p. 1717) : 

"It then having been determined that the term 'public work' as used 
in the constitutional provision and statute under consideration comprehends 
the maintenance, repair, construction, alteration and operation of all public 
undertakings of a structural nature of substantial permanence and of gen
eral public utility, whether fixed or othe~wise, it follows that all persons 
employed in the work of such construction, maintenance, alteration, repair 
and operation are engaged on a public work and if the same iaaided or 
carried on by the state or any political subdivision thereof, such persons 
and their employers are subject to the penalties, possess the rights and 
are entitled to the remedies therein set forth." 

But in noting said language it will readily be observed that it would not in any 
way bring under the provisions of said section of the General Code and the consti
tutional provision the employes of state hospitals. 

Hence, in answering the question directly, I find that the employes of the state 
hospital would not come within the provisions of section 17-1 G. C., and I affirm 
the opinions rendered by my predecessors in office. 

Very truly yours, 
JosEPH McGHEE, 

Attor11ey-General. 
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153. 

\YO::\IAX'S St:FFRAGE LA"'-Sl.'BJECT TO REFEREXDlJ::\I-LEGISLA
TURE AS l'SED IX ARTICLE II, SECTION 1 OF UXITED STATES 
COXSTITL"'TIOX DEFIXED. 

The act of the general assembly extending su.ffrage to women in the election of presiden
Nal electors is subject to the referendum. 

CoLu~mus, Omo, :\larch 31, 1917. 

RoN. JA~IES A. REYNOLr:s, Member of the House of Representatives, Columbus, Ohio. 

DEAR Rm:-I acknowledge receipt of your letter of March 17, wherein you re
quest my opinion on the following question: 

"The senate and the house of representatives of the general assembly 
of Ohio have passed a bill conferring upon adult women the privile)l;e of 
voting for presidential electors. The bill has been treated thus far as an 
ordinary act of legislation, all the constitutional formalities respecting its 
passage and authentication in the respective houses having been complied 
with and it having been presented to the governor for his approval. The 
governor has approved the bill and it has become a law. 

"It is understood that there is on foot a movement to circulate referendum 
petitions against the above described law. 

''Is the law subject to the referendum?" 

I shall not quote the operative provisions of the state constitution, requiring 
in effect that every "law" (with certain express exceptions which do not include a law 
of this character), shall not go into effect until ninety days after it is filed by the gover
nor in the office of the secretary of state, within which period referendum petitions 
signed by a certain propm tion of the electors of the state may be filed with the secre
tary of state, in which event the effectiveness of the law is further postponed until 
the question of its approval or rejection shall be submitted at the succeeding general 
election to the electors of the state. 

Insofar as the effect of such provisions upon an act of the assembly, of this general 
character, is concerned, and insofar as the same may be regarded as a state question, 
the recent dec.lsion of the supreme court of this state in the case State ex rel. Davis 
v. Hildebrftnt, 94 0. S. -,reported in 0. L. Rep. Supp., Vol. XIV, No. 32, November 
6, 1916, page 118, is conclusive-that is to say, that case is authority for the proposi
tion that with respect to such actions as the legislature of the state may be authorized 
or required to take as a part of the framework or machinery of the federal government, 
the referendum provisions of the state constitution are applicable to such actions 
in the form of legislation, if their application is permitted by the fedeml constitution. 
In short, if the subject matter is one within the jurisdiction of the state to control 
by its constitution, the referendum provisions of the Ohio constitution go to the full 
e },:tent of that jurisdiction. 

I pass, therefore, from any consideration of the question of the interpretation 
of the state constitution to what I regard as the controlling phase of the general ques
tion, viz.: whether or not under the federal constitution it is competent for a state to 
limit or qualify the action of its representative legislative body in directing the manner 
of the "appointment" of presidential electors. 

Before stating the conditions of this problem, I may be permitted to point 
out that the question which has been raised undoubtedly goes to the exercise of the 
governors veto power as well as to the subjection of the measure to a popular referendum. 
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The latter may be looked upon, I think, as but an extension of the former-a popular 
veto superimposed upon an executive veto. So that to hold that the measure under 
con\lideration is not subject to the referendum would be equivalent to holding that 
it was improperly presented to the governor for his a·pproval. Inasmuch as the gover
nor has approved the hill, however, this point is doubtless academic. 

The question which now arises exists under article II, section 1 of the Constitution 
of the United States, wh.i~h prov-ides as follows: 

"* " * Each state shall appoi.nt, in such manner as the legislature 
thereof may direct, a number of electors, equal to the whole number of senators 
and representatives to which the state may be entitl~ft in the congress * . ~-" 
The initial approach to the solution of the question which you submit lies, I think, 

through the ascertainme'nt of the meaning of "legislature" as used in the clause last 
above quoted. 

In many instances in which this term is used in the federal Constitution,, "\"l-ith 
reference to the states, it means a representative body, and of course does not in"clude 
the whole body of the electors of the state. 

See article I, section 2. 
See article I, section 3 (as originally adopted). 
See article IV, section 3. 
See article IV, section 4. 
See article V. 
See article VI. 
Fourteenth amendment, section 2. 
Fourteenth amendemnt, section 3. 
Seventeenth. amendment. 

I think a careful examination of the above cited proVISIOns of the federal con
stitution will show that in the great majority of these instances it is very clear that 
the word "legislature" means a representative body. This is true in the case of article 
I, section 2; origiJ?.al article I, sect;ion 3; article IV, section 4; article V; article VI; the 
fourteenth amendment, sections 2 and 3; and the first paragraph of the seventeenth 
amendment. 

In spite of this fact, it does not necessarily follow that the word or phrase in ques
tion is used throughout the federal Constitution in thi,s ascertained sense. There 
are instances of its use, with respect to which the intent to employ it as meaning the 
law-making body, or the repository of legislative power, may fairly be inferred. Re
peatedly, in the same instrument, "the Congress" is referred to and granted powers, 
but by force of article I, section 7, no concurrent action of the two houses can be taken 
without executive approval, or by passing the measure over the president's veto. 

It is reasonable to assume, therefore, that the framers of the Constitution may 
have used the term "legislature" as referring to a state agency, in the same sense in 
which the word "Congress" is used as descriptive of the body to which federal legislative 
powers are committed, and with the same latent idea respecting the possibility of 
limitations on the law-making authority. 

This thought suggests a principle which, it is believed, will serve as a guide in the 
interpretation of the word "legislature" wherever it may be found in the federal Con
stitution, viz.: wherever a power, which in its essential character is or may be legislative, 
is committed to a "state legi:>lature" by the federal Constitution, the state agency 
which is the recipient of such a power so granted is that agency which is competent 
to receive and to exercise legislative power. But wherever a "state legislature" is 

13-Yol. I-A. G. 
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referred to in the federal Constitution merely as ·descriptive of a body of public officers, 
or wherever powers or privileges not essentially legisl.:r,tive are conferred in terms upon 
a "state legislature," the presumption does not_apply. 

Let this principle be applied to Article I, section 4 of the federal Constitution, 
which was the provision the effect of which was called in question in State ex rei. Davis 
v. Hildebrant, supra. It provides as follows: 

"The times, places and manners of holding elections for senators and rep
resentatives, shall be prescribed in each state by the legislature thereof; but 
the congress may at any time by law make or alter such regulations, except 
as to the places of choosing senators." 

Here two legislative bodies are referred to, the state legislature and the congress. 
No one would argue that congress, in "making or altering such regulations," could act 
without the interposition of the executive approval, which clearly applies to such 
action by virtue of article I, section 7 of the feredal Constitution. But the nature of" 
the power conferred upon the state legislatures by this section is the same as that vested 
in congress; both relate to the same subject matter and t.he power in both instances is 
essentially legislc.tive. It seems reasonably certain that in this instance, at least, the 
framers of the Constitution did not intend to confer tlie power upon the state legisla
ture as a selected body of officers, without such further checks as might be imposed 
upon the action of the legislative assembly in the enactment of legislation by the state 
constitutions, any more than they intended to confer the similar power to make or 
alter the regulations in question upon the congress without the approval of the president. 

Indeed, there is direct authority for the conclusion that the word "legislature" in 
article I, section 4, means the law-making power of the state, and therefore includes the 
notion of the approval of the executive and that of the electors under a referendum 
provision of the state constitution. 

State ex rel. v. Polley, 26 S. D. 5. 
State ex rel. v. Hildebrant, supra. 

The weight of these decisions is somewhat minimized by the fact that they are 
decisions of state cornts merely. Nevertheless, the first of them is stiictly in point 
on the proposition on which it is cited, and the second of them lays down the proposi
tion, citing the South Dakota case with approval, although, as will be point~ out, the 
decision itself might have been exclusively rested upon another ground . 

. In the opinion in State ex rei. v. Pdley, supra, the following language is found: 

"Vi' e are also of the opir:ion that the word 'le!clslature,' as used ~n section 4, 
article I, of the federd Constitution, does not mean simply the members who 
compose the legislature, acting in some ministerial capacity, but refers to and 
means the lawmaking body or power of the state, as established by the state 
constitution, and which includes the whole constitutional lawmaking machin
ery of the state. State governments are divided into executive, legislative, and 
judicial departments, and the federal Constitution refers to the 'legislature' 
in the sense of its being the legislative department of the state, whether it is 
denominated a legislt ture, general assembly, or by some other name. Under 
·section I, article 3, of the state constitution, it will be observed, the people of 
this state have reserved to themselves, as a part of the lawmaking power, 
the right to vote by referendum, upon any law passed by the legislature, with 
certain specified exceptions, prior to the going into effect of such law. That 
the exceptions mentioned are 'such laws as may be necessary for the immedi-
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ate preservation of the public peace, health or safety, support of the state 
government or its existing state institutions.' It is clear that said chapter 223 
is not within any of these exceptions. "Cnder the constitution of this state, 
the people, by means of the initiative and referendum, are a part and parcel 
of the lawmaking power of this state, and the legislature is only empowered 
to act, in accordance with the will of the people as expressed by the vote, 
when the referendum is properly put in operation. The term 'legislature' 
has n restricted meaning which only applirs to the membership thereof, and 
it also has a general meaning which applies to that body of persons within a 
state clothed with authority to make the laws (Bouvier's Law Die.; 'Vebster's 
Dic.;.Am. and Eng. Ency. 822; 25 Cyc. 182), nnd which in this state, under 
section 1, article 3, Const. S. D., includes the people. Therefore we are of 
the opinion that in the pass3ge of this act dividing the state into two congres
sional districts, by the lawmaking power of this state, it was necessary that 
such law be pnEsed according to the constitutional provisions of this state, 
and that the referendum was npplicable thereto.'' 
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It is true that the authority of this decision is somewhat weakened by the inclusion 
in the opinion of certain dicta respecting the "reserved powers" of the state, found at 
page 8 et seq. of the report. However, these remarks, which are obviously ill-considered, 
have no relation to the above quoted portion of the opinion. 

Judge Jones, of our own supreme court, employs the following language in his 
opinion in State ex rei. v. Hildebrant, supra: 

"Does the term 'legislature,' as used in article I, section 4 of the federal 
Constitution, comprehend simply the representative agencies of the state, 
composed of the members of the bicameral body, or does it comprehend the 
various agencies in which is lodged the legislative power to make, amend and 
repeal the laws of the state, including the power reserved to the people empow
ering them to 'adopt or reject any law' passed by the general assembly under 
the provisions of section 1, article II of the constitution of Ohio. 

* .. .. .. * 
"While article I, section 4, of the United States Constitution is controlling 

upon the states in so far as it grants the legislature of the state authority to 
prescribe times, places and manner of holding elections, this is the qunntum 
of the federal grant. The character of the legislature, its composition and its 
potency as a legislative body are among the powers which are, by article X of 
said Constitution, 'expressly reserved to the states respectively, or to the 
people.' 

"Webster's New International Dictionary defines 'legislature' as follows: 
" 'The body of persons in a state, or politically organized body of people, 

invested with power to make, alter and repeal laws.' 
"The Century dictiorw.ry defines the same term as follows: 
" 'Any body of persons authorized to make laws or rules for the com

munity represented by them.' 
"Under the rese'rved power committed to the people of the states by 

the federal constitution, the people, by their state organic law, unhindered 
by federal check of requirement, may create any agency as its lawmaking body, 
or impose on such agency any checks or conditions under which a law may 
be enacted and become operative. Acting under this recognized authority, 
the Ohio Constitution, prior to the adoption of the amendment of 1912, 
provided that the 'legislative power' of the state should be vested in the 
general assembly, consisting of a senate and house of representatives. The 
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same provision now exists, but by the adoption of the amendment of 1912 
the people expressly limited this legislative power by reserving to them
selves the power to reject any law by means of a popular referendum. * * 

"The -oo~titutional provision relating to the election of congressmen, 
conferring the power therein defined upon the various state legislatures, 
should be construed as conferring it upon such bodies as may from time to 
time assume to exercise legislative power, whether that power is lodged in 
a single or two-chambered body, or whether the functions of the latter be 
curbed by a popular vote or its enactments approved by a referendum vote. 
This view was sustained in State ex rel. Schrader v. Polley, 26 S. Dak. 5, a 
case similar to this." 

The last quoted case was taken on error to the supreme court of the United States 
and there affirmed (241 U. S. 565). In the opinion of that court (by Mr. Chief Justice 
White), however, there is nothing as to the meaning of the word "legislature," as 
used in Art. I, Sec. 4 of the federal constitution, but the decision is expressly put upon 
the ground also asserted in the opinion of Jones, J., of the state court, but absent 
from the facts of the South Dakota case, that congress, in the exercise of its express 
power to "make * * * such regulations," had, in 1911, so amended its acts pro
viding for redistricting a state for the purpose of electing members of the federal house 
of representatives as to provide that such redistricting should be made "in the manner 
provided by the laws thereof," thus shifting the inquiry from one as to whether or 
not the particular measure of this character was an act of the "legislature," in the 
strict sense, to that as to whether or not it was a "law of the state." 

The South Dakota case is thus seen to be the only one strictly in point as to the 
interpretation of the word "legislature,' in Art. I, Sec. 4. 

Coming now to article II, section 1, and considering the meaning of the word 
"legislature" as therein used, I find certain intimations in McPherson v. Blacker, 146 
U. S. 1, which require examination in this connection. The case itself is not in point 
on the facts, as it concerned merely the validity of an act of the Michigan legislature, 
providing that presidential electors should be chosen by popular vote in congressional 
districts. The opinion, however, contains the following statements (quoted with 
approval by Mr. Chief Justice Fuller from a report made by Senator Morton as Chair
man of the senate committee on privileges and elections, recommending a constitu
tional amendment (1874) Senate Rep. 1st session 43d congress. No. 395): 

"The appointmenit of these electors is thus placed absolutely anti wholly 
with the legislatures of the several states. They may be chosen by the 
legislature, or the legislature may provide that they shall be elected by the 
people of the state at large, or in districts, as are members of congress, which 
was the case formerly in many states; and it is no doubt competent for the 
legislature to authorize the governor, or the supreme court of the state, or 
any other agent of its "'ill, to appoint these electors. This power is conferred 
upon the legislatures of the states by the co"nstitution of the United States, 
and can not be taken from them or modified by their state constitutions 
any more than can their power to elect senators·of the United States. What
ever provisions may be made by statute, or by the state constitution, to choose 
electors by the people, there is no doubt of the right of the legislature to 
resume the power at any time, for it can neither be taken away nor abdicated." 

In the same context M:r. Chief Justice Fuller summarizing an elaborate historical 
review of the practical operation and contemporaneous construction of the section of 
the constitution now under consideration, states the following conclusion: 
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"From this review * * * it is seen that from the formation of the 
government until now the practical construction of the clause has conceded 
plenary power to the state legislatures in the matter of the :ippointment 
of electors." 

Again, earlier in the opinion, the Chief Justice had said: 

"The state does not act by its people in their collective capacity, but 
through such political agencies as are duly constituted and established. 
The legislative power is the supreme authority except as limited by the consti
tution of the state, and the sovereignty of the people is exercised through their 
representatives in the legislc.ture, unless by the fundc.mentc.l lc.w power is else
where reposed. The constitution of the United States frequently refers to 
the state a;s a political community, and also ip. terms to the people of the 
several states and the citizens of each state. What is forbidden or required 
to be done by a state is forbidden or required of the legislative power under 
state constitutiol$ as they exist. The clause under consideration does not 
read that the people or the citizens shall appoint, but that 'each state shall;' 
and if the words 'in such manner as the legislature thereof may direct' had 
been omitted, it would seem that the legislative power of appointment could 
not have been successfully questioned in the absence of any provision in the 
state constitution in that regard. Hence the insertion of those words, while 
operating as a limitation upon the state in respect of any attempt to circum
!!cribe the legislative power, cannot be held to operate as a limitation on 
that power itself. 

• * * * * * * * * * * 
"The constitution does not provide that the appointment of electors 

shall be by popular vote, nor that the electors shall be voted for upon a gen
eral ticket, nor that the majority of those who exercise the elective franchise 
can alone choose the electors. It recognizes that the people act through 
their representatives in the legislature, and leaves it to the legislature ex
clusively to define the method of effecting the object." 

It is true that the above quoted excerpts fron the opinion in McPherson v.' 
Blacker, supra, would seem to contain intimations in both directions on the question 
now under consideration. Yet when they are critically analyzed, they will, it is be
lieved, be found to point in but one direction, on the exact question before me. Thus 
when Senator Morton said, of the power of the state legislature in the passage above 
quoted, that 

"This power is conferred upon the legislatures of the states by the con
stitution of the United States, and can not be taken from them or modified 
by their state constitutions any more than can their power to elect senators 
of the "Goiter! States.'' 

the context shows that he was thinking about a possible attempt of a state consti
tution to limit the subject matter of the provision which might be made by a state 
legislature in directing the manner of the appointment of the electors, rather than 
the effect of framework provisions of a state constitution in the delegation of legis
lative powers. That is to say, he was thinking about what the state might attempt 
to forbid or compel its "legislature" to do in the exercise of this plenary power, rather 
than about what a state might do in defining what should be its ''legislature" for 
general purposes. 
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It mtfst be admitted that the reference to the election of senators by the state 
legislatures does not tend to support this interpretation of the passage; for it would 
hardly be contended that under article I, section 3 of the constitution the "leg
islature" of a state, for the purpose of the election of United States senators, could 
be otherwise than the representative body, even where the state constitution might 
provide for the initiative or the referendum, or both. 

If a certain discrimination is made, however, the difficulty, which seems to arise 
hy reason of the supreme court's approving quotation of Senator Morton's report, 
will, it is believed diappear. 

A perusal of the entire opinion in McPherson v. Blacker and a regard to the his
torical facts therein recited will show that the practical and contemporaneous con
struction of article II, section 1 of the constitution is such as not to limit the power 
of the state legislature thereunder to the mere directing of the manner in which the 
state shall appoint its electors, but to extend it also to the appointment of the electors 
itself. That is to say, for a considerable period of time and in many states of the 
Union it was custompary in the early days of the Republic for the presidential elec
tors to be appointed by the state legislatures. 

The act of appointment is clearly not legislative; neither does it in and of itself 
amount to a direction as to the manner in which the state shall appoint-rather, it 
is an appointment ·without any direction as to manner. In short, it is the exercise 
of a quasi-corporate function, iri which the legislature appears as a body corporate. 
Such action by the state legislatures is of the same kind and character as the action 
which they were authorized an_d required to take in the election of senators under 
the original constitution. 

But when a state legislature, instead of appointing the electors itself, might 
choose to direct the manner in which the state should appoint them, i"t is submitted 
that such direction partakes of the character of legislation. Indeed, the proper mean
ing of the clause, were we able to shut our eyes to the contemporaneous construction 
of it, would seem to require some legislative action on the part of the stde a~ under
lying the particular form of "appointment" which might be decided upon. That is 
to say, granted that it is competent for the legislative power of the state to author
ize the appointment of presidential electors in any manner which it may see fit, with
out any limitation in that respect, and granted that it may be deemed expedient by 
the legislative power of the state to provide that such electors shall be appointed by 
the ger:eral assembly or other representtive body, yet, strictly speaking, it would 
not be technically proper for the respresentative body to exercise the power of ap
pointment until it had authorized itself to do so by first exercising the legislative 
power. 

This may seem lik'e a qu'ibble, and yet it is believed that there is discernible in 
this section two di'stinct idea&, Viz., the appointment and the legislative d,irection as 
to the manne'r of appointment. The oue is executive or quasi-ccorporate in character. 
The other is distinctly legislative. The one is iinpos'ed upon the "state"; the other 
upon its legislature. 

Some such idea mus't have been in Mr. Chief Justice Fuller's mind when he spoke, 
in another on~ of the passages above quoted, of the "legislative powe'r" of the state, 
and referred to it as being exercised on behalf of the people of the state "through their 
representatives in the legislature, unless by the fun_damental law power is elsewhere 
reposed." 

At any rate, the decision in McPherson v. Blacker, supra, can not be taken as 
conclusive of the question eithclr way, first, because its facts did not call f.or the de
termination of the precise question now urrder discussion, and second, because the 
reasonirrg which has been quoted, besides being applicable to the question then before 
the court, is after all reconcilable in a way with either view of the question now under 
consideration. 
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I know of no other deci>ion which might be regarded as even remotely in point. 
In the absence of such decision, your question requires me to answer the question 
upon what appear to me to be the sounder reasons. 

It is well known that the electoral college, as incorporated in the constitution of the 
United States, was a compromise between the ideas of those in the constitutional conven
tion who favored direct or indirect election of the chief executive by the people, and 
the ideas of those who favored election by the state legislatures in the manner in which 
senators were formerly elected. This confiict of ideas is well summed up in the opinion 
of :McPherson v. Blacker, pp. 28 et seq. of the official report. The underlying thought 
embodied in the compromise was that each state should be allowed to determine for 
itself the pre:ise manner in which its presidential electors should be chosen, being 
at liberty to employ the method of election by the members of the representative 
legislative body or the method of election by the people either in districts or in the state 
at large, the decision being left to the legislature of the state as a legislative body. 

Indeed, the nature of the compromise was so well untlerstood that some legisla
tures, without thought of taking formal action "directing the manner" of appoint
ment, merely ch')se the presidential electors to which the state was entitled, at the 
appropriate times, knowing that it was the intention of the constitution to give them 
that option if they desired to exercise it. This explains, of course, the contempo
raneous construction of the section to which reference has been made. 

But while the state le~islatures, under actual or imp'ied self-directbn, might 
exercise the appointing powe: in an exeJutive capadty as a representative body actin?; 
like a quasi corporation, yet that was done after all only in pursuance of an actual 
or implied expression of will respe~ting the manner of election, which was in its nature 
legislative. 

In short, having regard to the history of the section under consideration and to 
its language, in which the idea of appointment and the idea of prescribing the manner 
of appointment are so clearly distinguished, I am of the opinion that article I, section 
4 of the federal constitution authorizes and requires an expression of the will of the 
legislative powM of the state upon the question as to the manner in which the electors, 
representing the state in the choice of the president, shall be appoin'ted. This is the 
primary power. The power to appoint, if exercised by the legislature as a repre
sentative body, is not a primary power emanating directly from the grant embodied 
in the federal constitution, but in the strict sense is a derivative authority created 
by the act of state legislation just referred to. 

Putting it in another way, the state legislatures, which for a time exercised the 
power of appointment, did not get that power directly from the federal constitution. 
What they got from the federal constitution was the power to determine the manner 
in which presidential electors should be chosen for the state. Then having deter
mined that that manner should be that the legislatures themselves should appoint 
the electors, they proceeded in effect to exercise the power of appointment under and 
by virtue of their own previous legislative determination that they should exercise 
such power. 

No one pretends that any such elaborate proceeding was in point of fact followed 
in the early history of the country; but at that time it was not necessary that such 
dist.inction should be taken, because the legislative assemblies in the early days were 
identical in personnel with the repositories of legislative power. 

At the present time, however, the introduction of the veto power and of the ini
tiative and referendum has made a distinction between the legislative assembly as 
such and the "legislature" in the sense of the repository of legislative power. This 
distinction makes the discrimination above suggested necessary. At the present 
time, in accordance with the reasoning which appeals to me as correct, I do not believe 
that the state representative body, called the "General Assembly" or "Legislature," 
in a state where the legislative power is shared or checked by the people acting under 
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the referendum, could appoint presidential electors, as in the old days, without the 
authority of a state law subject to such referendum. This is because, to retrace the 
steps of reasoning by which this conclusion has been reached, the power to appoint 
is lodged in a given place only by virtue of a "direction" as to "manner" on the part 
of the state legislature, viz., the law-making power of the state. 

'While the above reasoning is not based upon the authority of any opinion or 
decision of the supreme court of the United States, yet it is believed that after all it 
results from the reasoning of Mr. Chief Justice Fuller in McPherson v. Blacker, supra. 
He speaks in the opinion in that case repeatedly of a "plenary power" to be exercised 
by the state legislature; but the "power" which he characteri.;:es as "plenary" is not 
the power to appoint, but the power to direct the manner of appointment. He says 
in a passage not yet quoted: 

"If the legislature possesses plenary authority to direct the manner of 
appointment * * * it is difficult to perceive why, if the legislature pres
cribes as a method of appointment choice by vote, it must necessarily be 
by general ticket and not by the ~istricts." 

Again, in a passage previously quoted, he says that the constitution "leaves it to 
the legislature exclusively to define the method of efie~ting the object." 

To be fair, another passage also above quoted should be mentioned, in which 
Mr. Chief Justice Fuller, after reviewing the history of the practical operation of the 
electoral college, says: 

"From the formation of the government until now the practical con
struction of the clause has conceded plenary power to the state legislatures 
in the matter of appointment of electors." 

Yet it is believed that on the whole the reasoning of the Chief Justice supports 
the view that the "plen'ary power" of the state legislature is not the power to appoint, 
but the power to direct the manner of appointment. If the plenary and original power 
is that of direction, which is essentially legislative, then the executive or quasi-cor
porate power of appointment, which was exercised for so long, must necessarily be 
secondary or derivative. 

This process of reasoning demonstrates the fallacy of an argument which I find 
incorporated in a memorandum attached to your letter. The author of the memo
randum, whose name is not given, starts out correctly when in citing :McPherson v. 
Blacker, supra, he says: 

"[tis-absolutely established that the power of the state legislature to des
ignate the manner of appointing the presidential electors i$ unlimited and pl<J
nary;'' 

but from this point he makes a false step in his logic, by assuming that the power which 
he has himself described is of the same character as the power possessed by the state 
legislatures, under the original constitution, to elec't United States senators. In 
short, he changes the nature of the plenary power from that to direct the manner of 
~ppointment to that of appointment itself. He then argues-correctly enough from 
the erroneous minor premise which he has adopted-that the act of a state legisla
ture, in directing the manner of appointment, is in effect a delegation of the original 
plenary power to appoint. 

As suggested, the argument is faulty in the second br!$ch of the syllogism therein 
embodied. The power of the state legislatures to elect United States sehators under 
section 3 of article I is a directly conferred power; wh,ereas the power of a state legis-
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lature to "appoint" presidential electors is not directly conferrep upon it by the fooeral 
constitution, but becomes reposed in the representative legislative body as a 
distinct appointing authority only by virtue of an actual or hypothetical 
"direction" as to the "manner" of appointment previously made by the legislative 
power of the state. In other words, the writer of the memorandum has confused 
an original power with a derivative power. 

To suggest parallels, let me suppose that a state statute should provide that the 
president and secretary of every private corporation should be elected by the board 
of directors and that all other officers of the corporation should be appointed in such 
manner as the board of directors might prescribe. Here the board of directors has 
plenary power in both instances, but the power to elect the president and secretary 
is derived originally from the state law; while the power to elect other officers, if as
sumed by the directors, is conferred upon them not directly by the state law, but 
indirectly through their own determination that such other officers shall be so elected. 

When, then, the directors might choose, instead of appointing the other officers 
themselves, to provide that certain of them should be elected by the stockholders at 
the annual meeting, such determination on their part would not be, it is submitted, 
a delegation of an· originally confeiTed power to appoint, but an exercise of the origi
nally conferred power to direct the manner of appointment, viz., intra-corporate 
legislation, instead of direct executive action. 

To recapitulate, in the view which I take of the question, the power possessed 
by the state legislature under article II, section 1 of the constitution of the United 
States, without any actual or assumed state action-that which is plenary in its char
acter and originally conferred-is not the power to appoint, but the power to direct 
the manner of appointment. Such power is legislative power and upon the prin
ciple first above suggested the body upon which it is conferred must be understood · 
to be that body which under the constitution of the state possesses the general legis
lative power-the power to make laws. 

In other words, the word "legislature," as used in the section under consider
ation, means the repository of legislative power and not the representative body. 
The act which this body may or must perform is legislation directing the manner of 
appointing presidential electors. By such legislation, and not otherwise, in the strictly 
technical view of the case, the legislative assembly itself might acquire the power 
of appointment, which is secondary, in the manner in which that power was acquired 
and exercised in the early history of the country. 

Of course the more recent history of the country in this respect shows that the 
view which I have taken has been accepted in practice. Sufficient time has not been 
available to conduct an exhaustive research into the practices of the several states, 
but it is believed that in all cases in which the legislatures of the several states have 
undertaken to provide for the choice of presidential electors otherwise tl1an by them
·selves, they have acted through the forms of legislation. This was the case with 
the Michigan law, involved in McPherson v. Blacker, supra. It has always been 
the practice in Ohio, and I venture to say that it has been the practice everywhere 
and amounts to a practical interpretation of the meaning of the constitution and en
titled to just as much weight as that commented upon in the opinion in McPherson 
v. Blacker, supra. In short, it has always been understood that the direction as to 
the manner of appointing pre.<;idential electors in the state constitutes a legislative 
act. 

Summarizing my conclusions, I am of the opinion that where the federal consti
tution delegates to a "state legislature" a power, whether "plenary" or not, which 
iF in its essential character legislative as opposed to executive or quasi corporate, the 
provision of the federal constitution conferring such power must be interpreted as 
pointing out and delegating the power conferred to that body, which within the state 
possesses the power to make laws, whether that body be a representative assembly, 
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or a representative assembly checked by the e'xecutive veto or by initiative and ref
erendum, or both. The power granted by article II, section 1, is legislative and not 
executive or quasi corporate. It is the power to direct the manner of appointment 
and not the power to appoint. Therefore, the word "legislature," as used in the sec
tion under consideration, has a meaning which in Ohio signifies the law-making power 
as including the people acting through the initiative and referendum. 

For these reasons I am of the opinion that the law referred to in your letter is 
subject to the referendum .. 

154: 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PHYSICIAN-EMPLOYED BY COUNTY COMMISSIONERS FOR IN
FIRMARY, ETC.-NOT UNDER CIVIL SERVICE-INTERPRETER 
-FEES-BEFORE MAYOR OR JUSTICE OF THE PEACE NOT SUCH 
COSTS AS MAY BE PAID BY COUNTY. 

1. A physician employed by the county commissioners under section 2546 of the 
General Code is not under the civil service laws. 

2. '!he fees of an interpreter before a justice of the peace or mayor is not such cost 
as may be lawfully taxed and paid by the county. 

CoLUMBus, Omo, March 31, 1917. 

HoN. HECTOR S. YoUNG, Prosecuting Attorney, Marion, Ohio. 
DEAR Sm:-1 am in receipt of your letter of February 22, 1915, wherein you 

inquire relative to the statue of a physician for children's home and also as to the fees 
of an interpreter in a hearing before a justice of the peace. 

Your first question is as follows: 

"1. (a) Is a physician employed by the county commissioners under 
section 2546 of the General Code of Ohio, to look after the inmates of the 
infirmary, such an employment as would come under the civil service? (b) If 
such employment is under civil service, what is the tenure of office?" 

Section 2546 of the General Code, to which you refer, provides in part as follows: 

"County commissioners may contract with one or more competent 
physicians, to furnish medical relief and medicines necessary for the persons 
of their respective townships to come under their charge, but no contract 
shall extend beyond one year. Such contract shall be given to the lowest 
competent bidder, the county commissioners reserving the right to reject any 
or all bids. * * *" 

The above section requires that the contract shall be given "to the lowest com
petent bidder." The entire scheme of civil service is founded on the employment 
of persons under competitive examination, unless the civil service commission shall 
deem it impracticable to determine the merit and fitness of the person by such com
petitive examination. This seems wholly inconsistent with the provisions of the 
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section above referred to, for instead of taking the man with the highest grade it pro
vides that the county commissioners shall take the one who is the lowest competent 
bidder. · 

Therefore I advise you, in answer to your first question, that the employment 
of a physician under the provisions of section 2546 of the General Code is not such 
an employment as would come under the civil service. 

Your second question is as follows: 

"Is the fee of an interpreter in a hearing before a-justice of the peace or 
a mayor scch costs as may legally be paid by the county"?" 

There seems to be no statute authorizing the appointment or employment of, 
or payment to, an interpreter in hearings before justices of the peace .or mayors, 
though certain cities hMi 1g municipal courts may have such interpreters. The pro
vision for the appointment of an interpreter for the court of common pleas is found 
in General Code section 1541, which does not seem to permit the so1ection of different 
persons casually to interpret tes imony in diff ere'nt cases, but the appointment of a 
regular employe for that purpose. The section i"s as follows: 

"The judge of the court of common pleas of a county, or the judges of 
such court in a county ~p joint session, if they dee;m it advisable, may appoint 
e'ither or all of the follo\\ing: 

"First: A court interpreter, who shall take an oath of office, hold his 
position at the "ill of such judge or judges, and under the direction of the 
court, or any .ujge the;eof, shall interpret tlie testimony of witnesses,, trans
late any writing necessary to be translated in court, or in a cause therein, 
and perform such other services as are required by the court or a judge there
of. The interpreter sha!l, without extra compensation render such service 
also in the court of appeals, superior court, probate court, and court of imol
vency, as the judge or judges of those courts may require. He shall receive 
for his services a compensation fixed by the judge or judges appointing him, 
not to exceed twelve hundred dollars in any year, or such sum in each par
ticular case, as the court deems just. If a stipulated salary, such compen
sation shall be paid monthly from the county treasury, upon the warrant 
of the county auditor, and in other cases, at the conclusion of his services, 
upon the certifcate of the judge or judges of the court in which they are ren
dered. * * *" 

Section 4589 of the General Code provides that in cities where there is more than 
one police judge the judges of the police court may appoint an interpreter for the term 
of two years and fixes his salary at 81,500.00 per year. 

TheRe two sections include all the power there is for said appointment or em
ployment of an interpreter. 

Rection 10490 of the General Code makes the provisions of civil courts appli
cable to proceedings be~ore a justice of the peace so far as in their nature they may 
be FO. • 'I his, however, could not extend to the appointment of an officer or employe 
which by these two sections is fixed and limited to courts named in them and they 
specify in just what court such interpreter shall appear. 

Strictly speaking, such interpreter could not be subpoenaed as a witness before 
a justice of the peace because such subpoena is for testifying to matters of which he 
has knowledge, which does not mean knowledge that he has gained during a trial. 

Very truly yours, 
JOSEPH :McGHEE, 

Attorney-General. 
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155. 

COVINGTON ARMORY CONTRACT-BALANCE DUE ON SAME SHOULD 
BE PAID TO ASSIGNEES OF CONTRACTORS. 

Proper method of paying balance due on Covington Armory Contract, said balance 
having been assigned to various creditors. 

CoLUMBus, OHio, March 31, 1917. 

HoN. BYRON L. BARUAR, Secretary Ohio State Armory Board, Columbus, Ohio. 
DEAR S.R:-1 am in receipt of your letter of March 9, 1917, to the following 

effect: 

"On March 7, 1916, the Armory Board took action with relation to 
Covington Armory matter as follows: 

"'COVINGTON ARMORY: WHEREAS: The Covington_ Armory 
has be!)n completed according to plans and specifications and there is still 
due the contractors, Kimes-Omlor-Lawrence & Hess the sum of $1,067.00 
in full satisfaction of the state's obligations to them for all balances due 
because of the construction of said armory arid 

"'WHEREAS: The said contractors wish a divided final estimate to 
be made in order that they may assign parts thereof pro rata to all their 
creditors furnishing labor and materials for said armory, namely: 

" 'T. H. N orr _____________________________________________ _ 
"'W. W. Minpick _________________________________________ _ 
" 'Board of Public Affairs ____________________________________ _ 
" 'J. H. Hecker _____________________________________________ _ 
" 'J. R. Shuman_ ________________________________ . ___________ _ 
" 'Covington Lumber Co ____________ . ______________________ _ 
" 'Claycraft Brick Co ______________________________________ _ 
" 'Hoc:cing Valley Products Co _________________ ------ _______ _ 
" 'National Lime & Stone Co _______________________________ _ 
"'American Electric Co _______ -- ______________ ---- _________ _ 

"'Columbus Mill & Mine Supply Co---------------------------
" 'National Tile Roofing Co ________________________________ _ 
" 'R. A. Redinbo __________________________________________ _ 

"'S. H. Thompson Mfg. Co ___ ,_ ------------------------------
" 'McCrossing & Aspinall _________________________________ _ 
" 'J. C. Wagner_ __________________________________________ _ 
" 'Frank Vanney ________ -~ ________________________________ _ 
"'Orville Ingle ____________________________________________ _ 
" 'Roscoe Seas ____________________________________________ _ 
" 'Orville Leonard _________________________________________ _ 

" 'Lloyd Corner ____ -------------------------- 7 -------------
"'James Stimmel ________________________________________ _ 

$36 40 
97 08 
8 13 
3 99 
2 60 

368 48 
159 90 
84 46 

5 46 
24 18 
52 00 
78 00 
92 23 
14 30 
14 96 
10 46 
3 19 
2 36 
2 29 
2 91 
1 37 
2 25 

"'Aggregate __ ----------------------------------------- $1,067 00 
"'RESOLVJ<:D: That said sum of "1,06'/.00 be approved for payment 

to said contractor according to law in the aggregate sum mentioned in twenty
two certified accounts according to the list stated in preamble and numbered 
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coriSecutively, lOth final A, lJth final B, etc. This manner of distribution 
of final estimate and payme~t thereof is subject to approval of attorney
general.' 

"Pursuant to said resolution we have drawn the twenty-two certified 
accounts mentioned, and contractor has assigned same respectively to cred
itors as per list. In this way he has made them each a payment of 26 per 
cent. of what he owes them. 

"If this procedure is the correct one, please indicate your approval as 
requested by resolution." 

397 

While it is true that the procedure which you outline in your communication 
results in the splitting of the cause of action and the creation of twel}ty-two debts 
where one had previously existed and it has generally been held that such assign
ments are unenforceable at law unless assented to by the debtor, yet I can see no ob
jection, the contractor having assigned all his claims to the various creditors as per 
the list, in your recognizing such assignment and in the auditor of state drawing war
rants as per the assignment. 

In submitting the certified accounts mentioned and in the drawing of the vouchers 
the assignment ~hould be attached to the vouchers in order that the transaction may 
fully appear by examination of the vouchers on file in the office of the auditor o: sta~ 
Since the transaction is somewhat unusual I would further suggest that when you 
receive the warrants from the auditor of state's department, made out in the names 
of the various assignees, a receipt be taken by you from said assignees to be sent to 
the office of the auditor of state to be attached to the vouchers on file therein. 

156. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

VILLAGE COUNCIL-HAS AUTHORITY TO ABOLISH BOARD OF HEALTH 
PREVIOUSLY ESTABLISHED AND SUBSTITUTE HEALTH OFFICER. 

Under section 4404 G. C. the council of a village has the right to determine whether 
the health affairs of the village shall be in charge of a board of health or a health officer, 
and may elect to abolish a board of health previously established, and substitute therefor 
a health officer to be approved by the state board of health. 

CoLUMBUs, Oaw, April 2, 1917. 

RoN. FRED W. McCoY, Prosecuting Attorney, Carrollton, Ohio. 

DEAR Sue-Under date of February 24, 1917, vou submitted for an opinion 
from this department the following request: 

"The council of the village of Carrollton, Ohio, on October 22, 1915, 
passed an ordinance and abolished the board of health of said village, and 
appointed a health office'r for said village, and said appointment was approved 
by the state board of health; said officC;l' was appointed until the second 
Monday, 1917. 

"In your opinion has the council of a village authority to (tbolish a board 
of health once established and appoint a health officer who shall act instead 
of a board of health?" 
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Section 4404 General Code reads as follows: 

"The council of each municipality shall establish a board of health, 
composed of five members to be appointed by the mayor and confirmed by 
council who shall serve without compensation and a majority of whom shall 
be a quorum. The mayor shall be president by virtue of his office. But in 
villages the councl, if it deems advisable, may appoint a health officer, to 
be approved by the state board of health, who shall act instead of a board 
of health, and fix his salary and term of office. Such appointee shall have 
the powers and perform the duties granted to or imposed upon boards of 
health, except that rules, regulations or orders of a general character and 
required to be published, made by such health officer, shall be approved by 
the state board of health." 

The provisions of the foregoing section charge the council of a village with the 
duty of either establishing a board of health composed of five members, to be appointed 
by the mayor and confirmed by council, or of appointing a health officer to be aproved 
by the state board of health. It is clear, therefore, that the village council has au
thority to determine, at its option, whether the health affairs of tl:\e village shall be 
conducted by a board or by a health officer. 

Section 4224 G. C. provides that "an action of council shall be by ordinance or 
resolution." So the act of council in establishing a board of health should be by way 
of ordinance or resolution. 

It is a general rule of law, well established, that the power to enact an ordinance 
or resolution includes also the power to repeal it, and that an office or position created 
by an ordinance or resolution may be abolished by the repeal of the same, and the 
incumbent thereby ceases to have any right to hold such office or position. 

State ex rel. v. Jennings et al., 57 0. S. 415. 

Where the council of a municipality has authority to create an office or position, 
the right to repeal the measure creating said office or position, and thereby abolish 
the office and position, is unquestioned, unless some express duty of creating and 
maintaining same is placed on the council by the legislature or its power in that res
pect is specifically limited. 

An examination of the provisions of the General Code relating to village councils 
and village boards of health does not reveal any limitation or duty, except the one 
heretofore noted that the couooil must provide either a board or a health officer to 
have charge of the health affairs of the village. It would seem, therefore, that the 
mere substitution of one method for the other, both being permitted under the Code, 
would not constitute an act on the part of said council in excess of the powers granted 
it. 

For the reasons given above, I am of the opinion that the council of a village 
has authority to abolish a board of health once established, and to appoint a health 
officer who shall act instead of the board of health. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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157. 

COUNTY TREASURER-UNDER CONSTITUTION CAXNOT HOLD OFFICE 
MORE THAN FOUR YEARS IN PERIOD OF SIX YEARS-I~'ELIGIBLE 
TO BE ELECTED-IF TERM WILL EXTEND BEYOND FOUR YEARS
IF SO ELECTED TO OFFICE, THERE IS A V AC.fu."CY IN SAID OFFICF 
FROM BEGINNING OF SUCH TERM. 

The constitutional prohibition against holding the office of county treasurer by one 
person, for more than four years in a period of six years, renders a person ineligible to be 
elected to said office for a term which will extend beyond such four-year limitation, and 
such person so elected for a term, before the conclusion of which he will have served in such 
office for a longer period than four years consecutively, is ineligible to hald said office, and 
there is, at the beginning of such term, a vacancy in the office, which should be filled ac
cording to law. 

COLUMBUS, OHIO, April 2, 1917. 

RoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR Sm:-0n February -15, 1917, you addressed the following inquiry to this 
office: 

"I desire to inquire further concerning the status of the treasurer of 
your county. Mr. B. C. Howell was elected treasurer of Warren county in 
1910 and re-elected in 1912. Before the expiration of his first term, to wit: 
on June 25, 1913, he died. On that date the board of county commissioners 
passed a resolution appointing Frank D. Miller to be treasurer for the unex
pired term. It will be seen that at the expiration of that term the office 
would become vacant for a term of two years. On August 26, 1913, the board 
of county commissioners, for the purpose of providing a treasurer for the two 
year term passed a resolution substantially as follows: 'On motion of Mr. 
Irons, seconded by Mr. Simpson, Frank D. Miller was appointed to succeed 
himsRlf as treasurer of Warren county, Ohio, for the term beginning the first 
day of September, 1913, and his bond be fixed at the sum of l!40,000.00. 
Passed on August 26, 1913.' In 1914, Mr. Frank D. Miller was elected as 
treasurer at the election held in that year and was commissioned by the gov
ernor to be treasurer of Warren county for two years from the first Monday 
of September, 1915. It will be seen that if Mr. Miller occupies the treas
urer's office to the end of his present term, that he will have served more than 
four years continuously. Does this violate the restriction as to one person 
holding the office of treasurer not more than four years in six, Mr. Miller 
having been appointed and elected as above set forth?" 

This inquiry evidently has reference to the constitutional provision governing 
the office of county treasurer, which is as follows:-

"Article X, Section 3: No person shall be eligible to the office of sheriff 
or county treasurer, for more than four years, in any period of six years." 

There have been two decisions of the supreme court since this provision was put 
into effect, permitting an incumbent to hold the office of county treasurer for more 
than four years. 

State v. Harris, 77 0. S. 481. 
State v. Pontius, 78 0. S. 353. 
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In both these cases, however, the warrant for that which otherwise would have 
been a violation of the constitution is found in the constitution itself by reason of an 
amendment adopted in 1905 providing for the election of county treasurers in even 
years, and to that end extending the term for one year in those cases in which it hap
pened to expire in the odd numbered year. In both cases the extension was placed 
entirt-ly upon the constitution, the legislation extending the term being in pursuance 
of the amendment and to carry it into effect. 

In a case in the supreme court of Kansas, Demaree v. Scates, 20 L. R. A. 97, the 
word "eligible" is very fully considered, and all definitions collated in the opinion. 
The following .excerpt from the opinion gives the different terms in which the word 
is defined: 

"The contention is over the meaning that should be given to the word 
'eligible' in the statute. This word is determined by law and other standard 
lexicographers thus: 

"Black: 'Capable of being chosen;' 'competency to hold office.' 

"Bouvier and Ander.~on: 'This term relates to the capacity of holding, 
as well as that of being elected to, an office.' 

"Abbott: 'The term "eligible to office" relates to the capacity of hold
ing, as well as the capacity of being elected.' 

"19 Am. & Eng. Encyc. of faw 397: 'Capable of being chosen;' 'imply
ing competency to hold office, if chosen.' 

"Worcester: 'Legally qualified;' 'capable of being legally chosen.' 
"Webster: 'That may be selected;' 'legally qualified to be elected and 

to hold office.' 
"Some law writers define the word as 'legally qualified; as, eligible to 

office;' 'legally qualified to hold office;' 'electible;' 'proper to be chosen;' 
'qualified to be elected.' Plaintiff contends that 'legally qualified' is the 
proper definition of the word 'eligible,' as used in this statute. On the other 
hand, it is contended by the defendant that 'eligible' means 'proper to be 
chosen;' 'qualified to be elected;' 'that may be elected'-that is, the candi
date for county commissioner must be eligible to the office at the time of 
the election.'' 

Judge Shauck expresses the same definition of the word and applies it directly 
to the case in hand: 

"The word 'eligible' in the third section of the lOth article refers as well 
to qualification to continue in office as to qualification to take office. By its 
terms the test of eligibility relates to continuance in, or occupancy of, office. 
It prescribes no qualification peculiar to the taking of office but as to the 
two offices of sheriff and treasurer, with respect to which there are peculiar 
reasons for limiting the duration of incumbency, it prescribes such limita
tion. The term has been usually so interpreted in similar connections.'' 

"(State ex rei. Kelly v. Thrall, 59 0. S. 400). 
"See State ex rei. v. Murray, 28 "is. 96; Carson v. McPhetridge, 15 Ind. 

326; Smith v. Moore, 90 Ind. 204; Gossman v. State ex rei., 106 Ind. 203; 
State ex rei. Perine v. Van Beck, 87 Iowa 569, 19 L. R. A. 622.'' 

No ground can be found for the distinction between cases where the treasurer 
is appointed and where elected, or where the tenure is partly under each. 

DeTurk v. Commonwealth, 129 Pa., 151. 
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The mere etymology of the word "eligible," indicating capable of selection, might 
be supposed to apply to the time of choosing by election or appointment. That, 
however, is contrary to the meaning defined by any of the authorities above cited, 
and is also an impossible meaning under this constitutional provision in which it is 
used-"eligible for more than four years." 

This case differentiates from any of those above cited. They all go upon the 
subject of the qualification of the candidate at the time of the election and of the officer 
at the beginning of the term. This is the case where a man has the qualification neces
sary for election to the office and assuming the office under the election, but possesses 
a disqualification that is bound to render him ineligible before the expiration of the 
term. 

There can be no kind of doubt that he has no right to hold this office after the 
expiration of the four years, which was the question you asked. The question, however, 
of his right to this office is more far-reaching than your inquiry assume3. It is doubtful 
whether he was qualified to be elected to the office at all, anP. even more than doubtful, 
for it is scarcely doubtful on the other hand. 

When a person is elected to an office he is elected for the lawful term of that office, 
and the question of his eligibility must be whether he is quali~ed to hold that office 
for the whole of that term, for the law ·could not contemplate an election to a part of 
a term. The law could not countenance the election of a ma.n to enter into an office 
who should be compelled immediately to leave it in order that it might be filled by 
a]pointment, and yet there could be no difference whether this man's eligibility was 
to continue one day or one year and three hundred and sixty-four days. The principle 
is the same. When he procured himself to be voted for at this election he knew he 
could rrot run for a full term, and that he could not lawfully serve out the term he was 
seeking. It was then known that before the beginning of this term he would have 
served more than two years, and that in order to serve out the term he would have 
been in office more than fom years, which violates the law and the constitution. He 
was not a candidate for that office until June, but until the expiration of the term. 
He was not eligible for that office, not eligible to be elected to it. He, therefore, has 
not been the legal incumbent of the office but a mere intruder therein, a de facto officer 
only, and is entitled to serve only until the vacancy now exil>Ling in the office may 
be filled according to law. Very truly yours, 

158. 

JosEPH McGHEE, 
Attorney-General. 

OFFENSES-CLASSIFICATION-WHETHER STATE OR MUNICIPAL
IN CERTAIN CASES IN WHICH MITTIMI ARE SUBMITTED. 

Different cases, in which mittimi are submitted, classified as to which are convictions 
under stole law or ordinance of a municipal corporation. 

CoLUMBus, OHIO, April 2, 1917. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-0n March 21, 1917, you addressed to this department the following 
inquiry: 

"In conformity with your opinion No. 49, rendered February 23, 1917, 
and letter of :\larch 9th, in which you state that 'a woman convicted of a 
violation of an ordinance cannot be sentenced to the Ohio reformatory for 
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women at Marysville,' we have examined the list of charges against the 
women now confined at the reformatory and find a number that seem to be, 
in all probability, violations against ordinances rather than state laws. 

"In order to definitely determine whether or not these women should 
remain in custody at the reformatory for women, and whether women should 
in the future be received under such charges, we submit herewith for your 
consideration and opinion the certificates of sentence in the following named 
cases. * * *'' 

An examination of the commitments has been made as requested and it appears 
that in each case there is a brief reference to the offense for which each defendant was 
committed, which indicates the nature thereof, and from which it may be determined 
with reasonable certainty whether it be a violation of a statute, and if so what statute, 
or whether it be for violation of an ordinance. You have not left these certificates 
but you have left a li~t of the names, with the offeiiSe briefly indicated opposite each 
name, which list with the indication of offense is here copied and, for tl:e sake of brevity, 
opposite each name is carried out either the word "State"' or "City," indicating in this 
manner whether the prosecution is under the state law or the ordinance of a municipal 
corporation: · 

Bridget Fitzsimmons, 
Alice W ebe'r, 
Mamie Henderson, 
Margaret Gardner, 
Nellie Bauman, 
Virgia Smallwood, 
Mabel Swift, 
N elli.e McAbee, 
Minnie Weirauch, 
Fannie O'Brien, 
Mollie Ryan, 
Bessie Brown, 
Maggie Carter, 
Lucile Green, 
Ella Taylor, 
Kate Moss, 
Lillian Wilson, 
Addie Smith, 
Lucy Flannigan, 
Anna Sanford, 
Marie Ivory, 
Violet Colby, 
Mabel Clark, 
Bertha Clark, 
Luella Shank, 
Vera Smith, 
Lillian Wilson, 
Hilda Tidball, 

Cincinnati, 
Cincinn'tl.ti, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Cincinnati, 
Hamilton, 
Toledo, 
Toledo, 
Dayton, 
Dayton, 
Dayton, 
Dayton, 
Toledo, 
Toledo, 
Coshocton, 

Drunkenness ___________________ City 
Disorderly conduct._ ____________ City 
Drunkenness_ __________________ City 
Adultery ______________________ State 
Unlawfully having morphine _____ State 
Petit larceny ________ ---------- .. State 
Drunkenness_ __________________ City 
Drunkenness ..... ______________ City 
Loite ing ... ___________________ City 
Loiteiing ____ --··- _____________ City 
Loitering ____ ---·-- ____________ City 
Unlawfully having cocaine. _____ State 
DisorderlY conduct._ ____________ City 
Being common prostitute ________ City 
Renting rooms for prostitution .. _ City 
Loitering ... ___________________ City 
Being common prosiitute .. ______ City 
Being common prostitute .. ______ City 
Petit larceny __________________ .State 
Malicious destruction of prop'ty State 
Cohabiting in adultery. _________ State 
Loitering for immoral purposes _.City 
Loitering for immoral purposes _.City 
Loitering for immoral purposes _.City 
Petit htrceny. ________________ .. State 
Petit larceny _______________ .. State 
Petit larceny _________________ State 
Petit larceny _________________ State 

It cannot be said beyond any doubt that none of the above are incorrectly stated, 
by reason of the very brief statement in each mittimus, but it is highly probable that 
all are correctly indicated. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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159. 

PROBATION OFFICERS-WHEN TWO OR MORE ARE APPOINTED-QNE 
:\fVST BE DESIGXATED CHIEF PROBATION OFFICER. 

When two or more probation offic!Ts are appoin~ed by the CO'/,rt unier the pro!Jisions 
of section 1662 G. C., one of them must be known as chief probation officer. 

CoLUMBus, Omo, April 2, 1917. 

HoN. THOMAS l\1. WALTER, Probate Judr:e, New Philadelphia, Ohio. 

DEAR SIR:-I have your letter of February 24, 1917, as follows: 

"I am writing you for a little point of information and your opinion on 
the matter of appointment of probation officer as provided under sectbn 
1662 General Code. 

"-!uestion. Can I appoint a second probation officer of my county 
without design~tion as to which shall be the chief probation officer? That 
is, that each be appointed under the general name of probation officer clothed 
with the same powers and authority without giving any preference as to title. 

"The circumstances are· such here, that I would much prefer to do this, 
if under the particular section above, I can do so and it will be legally done. 

"About a year ago we had a chief probation officer, who resigned, and 
the assistant, who is under civil service, was permitted by my predecessor 
to go on with the work single handed. It has now become necessary by 
reason of the large volume of juvenile work and that of mother's pension, 
that another probation officer be appointed. 

"Both the present incumbent and the party seeking the appointment; 
desire that if it becomes absolutely necessary that I must style one as chief 
probation officer, that he be given this title. Both would be satisfied, 
however, if I can appoint them in a general way without designating any 
title preference. 

"The old probation officer who had resigned had been chief probation 
officer without compensation (as he was also humane officer). When the 
new humane officer was appointed, he thought he should also receive the 
appointment as chief probation officer, same as his predecessor. 

''The assistant claims the right to this title by reason of her seniority 
in the work. Hence the difficulty." 

Section 1662 General Code reads: 

"The judge designated to exercise jurisdiction may appoint one or more 
discreet persons of good moral character, one or more of whom shall be women, 
to serve as probation officer, during the pleasure of the judge. One of such 
officers shall be known as chief probation officer and there may be first, second 

. and third assistants. Such chief probation officer and the first, second and 
third assistants, shall receive such compensation as the judge appointing 
them may designate at the time of the appointment, but the compensation 
of the chief probation officer shall not exceed twenty-five hundred dollars 
per annum, that of the first assistant shall not exf'eed twelve hundred dollars 
per annum, and of the second and third shall not exceed one thousand dollars 
per annum, each payable monthly. The judge may appoint other probation 
officers, with or vl'ithout compensation, but the entire compensation of all 
probation officers in any county shall not exceed the sum of forty dollars 
for each full thousand inhabitants of the county at the last preceding federal 
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census. The compensation of the probation officers shall be paid by the 
county treasurer from the county treasury upon the warrant of the county 
auditor, which !<hall be issued upon itemized vouchers sworn to by the pro
bation officers and certified to by the judge of the juvenile court. The county 
auditor shall issue his warrant upon the treasury and the treasurer shall 
honor and pay the same, for all salaries, compensation and expenses pro
vided for in this act, i.n the order i,n which proper vouchers therefor are pre
sented to him." 

It seems that the provision of the section just quoted, to the effect that "one of 
such officers shall be known as chief probation officer," answers your question, and 
it is my opinion that the two persons referred to cannot be appointed as probation 
officers without designating one of them as chief probation officer. 

160. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY SUPERINTENDENT AND DISTRICT SUPERINTENDENT-ARE 
EACH ALLOWED THE SUM OF THREE DOLLARS PER DAY -FOR 
SERVICES RENDERED WHILE CONDUCTING INVESTIGATIONS 
UNDER SECTION 7827 G. C.-"OTHER EXPENSES" MEAN EXPENSES 
OTHER THAN FEES AND EXPENSES OF SUCH SUPERINTENDENTS. 

The county superintendent and the district superintendent, as members of the county 
board of school examiners, are each allowed the sum of $3.00 per day for services performed 
while conducting investigation required by section 7827 G. C., and the words "other ex
penses of such trial" mean the expenses of the trial other than said per diem fees and ex
penses of such superintendents. 

CoLUMBUs, OHIO, April 2, 1917, 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Complying with your request of January 26, 1917, I beg to sub
mit my opinion upon the following statement of facts: 

"When charges are preferred against a teacher as provided in section 
7827 G. C. and the county examining board, two melmbers of the board by 
law being the county superintendent and a district superintendent, and the 
latter by ruling of the attorney-general is not permitte:l any expense reim
burEe)llent, may these two members of the examining board draw the $3.00 
per diem and expenses, as provided in section 7828 G. C.?" 

The board of comity school examiners for each county consists of the county 
superintendent, one district superintendent and one other competent teacher, the 
latter two to be appointed by the county board of education, and among their other 
duties they are empowered to investigate the conduct of persons holding teacher's 
certificates, as provided by General Code section 7827, which reads in part as follows: 

"* * * If at any time the recipient of a certificate be found intemperate 
immoral, inco)llpetent or negligerrt, the examiners, or any two of them, may 
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revoke the certificate; • * • Before any hearing is had by a board of 
examiners on the question of the revocation of a teacher's certificate, the 
charges against the teacher must be reduced to writing and placed upon the 
records of the board. He shall be notified in writing as to the nature of the 
charges and the time set for the hearing, such notice to be served personally 
or at his residence; and be entitled to produce witnesses and defend himself. 
The examining board may send for witnesses and examine them on oath or 
affirmation which may be administered by any member of the board touch
ing the matter under investigation." 
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The fees and expenses of su_cb hearirtg are provided for by sec'tion 7828 G. C., 
which reads as follows: 

"The fees and per diem of examiners for conducting such investigation 
at three dollars a day each and other expenses of such trial shall be certified 
to the county auditor by the clerk and president of the examining board and 
be paid out of the county treasury upon the order of the auditor." 

Your inquiry then is as to whether or not two of the members of said board of 
examiners may draw said $3.00 per day each for their services performed while holding 
an investigation, as provided by said section 7827, above quoted. 

The salary of the county superintendent is provided for in section 4744-1, which 
reads as follows: 

"The salary of the county superintendent shall be fixed by the county 
board of education, to be not less than twelve hundred dollars per year, and 
shall be paid out of the county board of education fund on vouchers signed by 
the president of the county board. Half of such salary shall be paid by the 
state and the balance by the county school district. In no case shall the 
amount paid by the state be more than one thousand dollars. The county 
board may also allow the county superintendent a sum not to exceed three hun~ 
dred dollars per annum for traveling expenses and clerical help. The half 
paid by the county school district shall be pro-rated among the village and 
rural school districts in the county in proportion to the number of teachers 
employed in each district." 

The salary of the district superintendent is provided for in section 4743, which 
reads as follows: 

"The compensation of the district superintendent shall be fixed at the 
same time that the appointment is made, and by the same authority which 
appoints him; such compensation shall be paid out of the county board of 
education fund on vouchers signed by the president of the county board. 
The salary of any district superintendent shall in no case be less than one 
thousand dollars per annum, half of which salary not to exceed seven hundred 
and fifty dollars shall be paid by the state and half by the supervision dis~ 
trict, except where the number of teachers in any supervision district is less 
than forty, in which case the amounts paid by the state shall be such proportion 
of half the salary as the ratio of the number of teachers employed is to forty. 
The half paid by the supervision district shall be pr~rated among the village 
and rural school districts in such district in proportion to the number of 
teachers employed in each district." 

It will be noted that in neither of said sections is there contained language which 
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might be considered as restricting either of said superintendents from accepting other 
fees or salaries for other work or employment not incompatible with their regular 
duties as such superintendents. In fact, section 7834 specifically provides that each 
member of the county board of school examiners, except the clerk, who by law is the 
county superintendent, shall receive ten dollars for each examination of fifty appli
cants or less, fourteen dollars for each examination of more than fifty applicants and 
less than one hundre:l, eighteen dollars for e111ch examination of one hundred appli
cants and Jess than onf) hundre:l and fifty, twenty-two dollars for each examination 
of one hundred and fifty applicantfs and less than two hundred, and four dollars for 
each additional fifty applicants, or fraction thereof, and the same to be paid out of the 
county treasury on the order of the coupty auditor. 

My attention, however, has been called to certain decisions which prohibit members 
of boards of county commissioners from receiving compensation other than their 
regular salaries. The answer to tha.t is that. the compensation of county commis
sioners is provided for in General Code, section 3001, and said section contains the 
following sentence. 

"Such compensation shall be in full payment of all services rendered 
as such commissioner." 

No such language is contained, as above noted, in the sections which provide 
for the compensation of either the district or the county superintendent. 

My predecefsor, Hon. Edward C. Turner, in opinion No. 1748, and found in the 
attorney-general's opinions for 1916, page 1129, held that the county superintendent 
is entitled to the compensation of three dollars per day, provided for in section 7828 
G. C., for conducting investigations required by section 7827 G. C., and I concur in 
said opinion, and hold that the same also applies to the district superintendent. Your 
inquiry, however, goes a little further and mentions the matter of expenses. I do not 
understand that the term "expenses" as used in the phrase "at three dollars a day 
each and other expenses of such trial" refers to the expenses of the members of the 
examining board, but I do believe that the words "other experu:es of such trial" mean 
whatever expenses are necessary in securing witnesses, a place to hold said investiga
tion, and any and all other legitimate expenses made necessary on account of said 
investigation. If the expenses of the district superintendent are allowable, authority 
for such allowance must be secured from sections other than said section 7828, above 
quoted. 

Answering then your inquiry, I advise you that the county superintendent and a 
district superintendent are allowed the sum of three dollars per day for services per
formed while conducting investigations under section 7827 G. C., and that the words 
"other expenses of such trial" mean the expenses of such trial other than the said 
per diem fees and personal expenses of such members of the examining board. 

161. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-SYNOPSIS-AMENDMENT TO ARTICLE XV, SECTION 9. 

CoLUMBUS, Omo, April 2, 1917. 

HoN. JAMES A. WHITE, Superintendent .Anti-Saloon League, 175 South High Street, 
Columbus, Ohio. 

DEAR Sm:-I am in receipt of your letter of March 31st to the following effect: 
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"The provisions of the law for the operation of petitions under the initia
tive and referendum seem to provide that the attorney-general pass upon a 
synopsis of the constitutional amendment to be submitted, and it seems to 
me to be necessary that we submit to you the entire amendment, in order 
that a proper synopsis may be prepared. 

"You will find enclosed form of amendment, together with schedule 
and suggested synopsis." 

The enclosure referred to in your letter is as follows: 

"The full text of the proposed amendment to the constitution shall 
read as follows: 

"BE IT RESOLVED BY THE PEOPLE OF THE STATE OF OHIO: 
"Section 9. The sale and manufacture for. sale of intoxicating liquors 

as a beverage are hereby prohibited. The general assembly shall enact laws 
to make this provision effective. Nothing herein contained shall prevent 
the manufacture or sale of such liquors for medicinal, industrial, scientific, 
sacramental or other non-beverage purposes. 

"SCHEDULE 

"If the proposed amendment be adopted, it shall become section 9 of 
article XV of the constitution, and it shall take effect one year and three 
months after the date of the election at which it is adopted, at which time 
original sections 9 and !Ja of article XV of the constitution and all statutes 
inconsistent with the foregoing amendment shall be repealed. 

"SYNOPSIS OF PROPOSED AMENDMENT TO BE KNOWN AS SEC
TION 9 OF ARTICLE XV OF THE CONSTITUTION. 

"That a section to be known as section 9, article XV of the constitution 
be adopted so as to prohibit the sale and manufacture for sale of intoxicating 
liquors for beverage purposes, said amendment to take effect one year and 
three months after the date of the election at which it is adopted." 
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Pursuant to the provisions of section 5175-29e of the general Code of Ohio, I here
by certify that the synopsis above set out is a truthful statement of the contents and 
purpose of the proposed amendment to be known as section 9 of article XV of the 
constitution of Ohio. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 
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162. 

THE SPECIAL LEVY OF TWO TENTHS OF A MILL TO REPAIR BRIDGES 
CONDEMNED BY COUNTY COMMISSIONERS-PROVIDED FOR IN 
SECTIO)l" 5643 G. C.-IS LIMITED TO A SINGLE LEVY-BONDS ISSUED 
IN A~TICIPATION OF COLLECTION SHOULD BE MADE PAYABLE 
WHEN TAX IS COLLECTED-THE LIMITATION IN SECTION 5643 
DOES NOT APPLY TO LEVY FOR PAYMENT OF INTEREST ON AND 
PROVIDING A SINKING FUND FOR PAYMENT OF BONDS ISSUED 
UNDER SECTION 5644. THE FISCAL YEAR OF THE COUNTY WITH 
RESPECT TO TAXATION AND EXPENDITURE OF COUNTY FUNDS 
THUS RAISED BY COUNTY COMMISSIONERS COMMENCES ON 
MARCH 1st. 

The special levy of two-tenths of a mill on each dollar of taxable property in the county 
for the p1trpose of rebuilding or repairi,;g a bridge which has been condemned by the county 
commissioners by reason of same becoming dangerous to p1tblic travel, is limited by the 
provisitms of section 5643 G. C. to a single levy on one duplicate, and bonds or notes issued 
in anticipation of the collection of this special tax must be made payable when such special 
tax is collected. 

This limitation as to special tax authorized by section 5643 of the General Code does 
not apply to the levy made by the county commissioners for the purpose of paying interest 
on and providing a sinking fund for the payment of bonds issued under the latter part of 
secti?n 5644 G. C., and such levy may be made annually in such amount as may be necessary 
to pay the inte·est on said bonds and to create a sufficient sinking fund to pay the bonds as 
they mature. 

Sections 5649-3a and 5649-3d G. C., the same being a part of the Smith one per cent 
law. considered in connection with sections 2569 and 2596 G. C. and together held to com
pel the conclusion that the fiscal year of the county with respect to the taxation and expendi
ture for county purposes of money thus raised commences on !Jf arch 1st, at which time the 
commissioners make their first semi-annual appropriation authorized and required by 
said provisions of 5649-3d. 

CoLUMBUS, 0Hro, April 3, 1917. 

HoN: HARRY D. SMITH, Prosecuting Attorney, Xenia, Ohio. 

DEAR Sm:-As previously acknowledged, I have your letter of March 12, 1917, 
asking for my opinion, in which you say: 

"The board of commissioners of Greene county, Ohio, desire an opinion 
from your department on the following: 

"Section 5643 of the General Code, provides for the rebuilding of an 'im
portant bridge,' which is 'condemned for public travel by the co:(llmissioners,' 
and 'without first submitting the question to the voters,' may levy a tax for 
such purpose 'in an amount not to exceed in any one year two-tenths of one 
mill for every dollar of taxable property upon the tax duplicate of said county.' 

"Such a bridge has been so condemned by the local commissioners. It 
will cost approximately 820,000.00 to rebuild this bridge, including approaches. 
A tax levy of two-tenths of a mill on the tax duplicate of this county will 
raise between 89,000.00 and 810,000.00. 

"QUESTION 1. Is the amount that may be raised by two-tenths of a 
mill levy, the total amount that may be so expended in any one year, or 
might fifty thousand or one hundred thousand dollars be expended in any 
one year, provided bonds were issued and the maturities of the same were 
such that an annual levy of two-tenths of a mill would meet all interest and 
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maturities? In other words, does two-tenths of a mill fix the limit of the 
amount of the expenditure in any one year, or is that the limit of an annual 
let>y to meet indebtedness incurred for that purpose? 

"QUESTIOX 2. What is the year contemplated by the statute? If 
the limit provided is on the expenditure that may be made in any one year, 
is that year from January 1st to January 1st, or from September 1st to Sep
tember 1st?" 
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With respect to your first question, I am clearly of the opinion that the special 
levy of two-tenths of one mill authorized by the provisions of section 5643 of the Gen
eral Code for the purpose of rebuilding or repairing an important county bridge which 
has been condemned by the county commissioners for the reason that the same has 
become dangerous to public travel, is limited to a single levy on the one duplicate 
and that if bonds or notes are issued in anticipation of the collection of such special 
tax under the authority of the first paragraph of section 5644 of the General Code 
they must be made payable when such tax is fully collected. 

My conclusion as to this question is in accord with that of my predeceswr, Hon
orable E. C. Turner, as expressed by him in opinion No. 1837 addressed to Honorable 
Don C. Porter, prosecuting attorney of Coshocton under date of August 9, 1916. 
A copy of said opinion is herewith enclosed, and with respect to this opinion I desire 
to say that it fully meets my approval both as to the reasoning and conclusion. 

In the opinion referred to l\Ir. Turner discusses the power of the county com
missioners to borrow rrioney for the purr:ose of rebuilding or repairing a county bridge 
which has been condemned under the authority given them by the latt~r part of sec
tion 5644 of the General Code, and in this opinion I do not deem it necessary, in view 
of the very full discussion of the question made in the opinion by Mr. Turner, above 
referred to, to do more than to state briefly my views with respect to the proper con
struction of said section 5643, 5644, and of sections 2434 and 5638 of the General 
Code, all of which have application to the matter of providing money for bridge con
struction and repair. 

The general authority of the county commissioners to provide for the construc
tion, improvement and repair of bridges is provided in section 2434 of the General 
Code. With respect to the question at hand this section provides in general terms 
for the purpose of erecting, repairing, improving or rebuilding necessary bridges the 
county commissioners 

"may borrow such sum or sums of money as they deem necessary at a rate of 
intere't not to exceed six per cent per annum and issue the bonds of the county 
to secure such the paymer,t of the principal and interest thereof." 

With respect to the matter of bridge construction generally, the provisions of 
sections 2434 of the General Code are undoubtedly limited by the provisions of section 
5638 of the General Code, which, together with sections 5643 and 5644 of the General 
Code formerly constituted section 2825 of the Revised Statutes. Section 5638 of the 
General Code provides that except in case of casualty 

"and as hereinafter provided" 

the county commissioners shall not levy a tax appropriating money or issue bonds for 
the purpose of building a county bridge, the expense of which will exceed 818,000.00 
without first submitting the question to the voters of the county. 

It is clear from the provisions of sections 5643 and 5644 of the General Code, when 
read in connection with those of section 5638 of the General Code, that the provisions 
of the last named section have no application to the matter of rebuilding or repairing 
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an important county bridge which has been condemned by the county .commissioners 
by reason of having become dangerous to public travel. For the purpose of rebuilding 
or repairing such bridge the county commissioners may make the special tax levy of 
two-tenths of one mill for every dollar of taxable property upon the tax duplicate of 
the county authorized by section 5643, and. in anticipation of the collection 1of such 
special tax may issue bonds or notes of the county payable when said special tax is 
collected or the county commissioners for the purpose of rebuilding or repairing a 
county bridge which has been so condemned may proceed under the authority granted 
them by the latter part of section 5644 and borrow by the issue of bonds such sums of 
money as may be necessary for the purpose. For the purpose of p tying the interest on 
such bonds and creating a sinking or debt fund for the payment of bonds as 'they mature 
the commissioners will be required to make an annual levy sufficient for the purpose. 

As to your second question, section 5643 of the General Code should be read in 
connection with the provisions of the Smith One Percent Law, particularly sections 
5649-3a and 5649-3d, General Code, and with sections 2569 and 2596 of the General 
Code. 

Section 5649-3a of the General Code provides, in part, as follows: 

"On or before the first Monday in June, each year, the county commission
ers of eJ.ch county * * * shall submit or cause to be submitted to the 
county auditor an annual budget setting forth in itemized form an estimate 
stating the amount of money needed for the wants for the incoming year and 
for each month thereof." 

Section 5649-3d of the General Code provides as follows: 

"At the beginning of each fiscal half year the various boards mentioned 
in section 5649-3a of this act shall make appropriations for each of the several 
objects for which money has been provided, from the moneys known to be in 
the treasury from the collection of taxes and all other sources of revenue, and 
all expenditures within the following six months shall be made from within such 
appropriations and balances thereof but no appropriation shall be made for 
any purpose not set forth in the annual budget nor for a greater amount for 
such purpose than the total amount fixed by the budget commissioners, exclusive 
of receipts and balances." 

Section 2596 of the General Code provides in part: 

"On or before the 15th day of February, and on or before the lOth day of 
August, of each year, the county auditor shall attend at his office to make 
settlement with the treasurer of the county and ascertain the amount of taxes 
with which such treasurer is to stand charged. * * * " 

Section 2569 of the General Code provides: 

"On the first business day of each month, the county auditor shall prepare 
in duplicate a statement of the finances of the county for the preceding month 
* * * and * * * submit such statement to the county commissioners, 
.. * .. 

Looking to the provisions of section 5649-3a it is manifest that it is thereby in
tended that the county commissioners in preparing the budget should have in mind the 
needs of every department of the county government for some certain year designated 
in the section as "the incoming year." 
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It is likewise clear that the proceeds of the several levies made by the county 
commissioners in the submission of the budget to the county auditor cannot be available 
for expenditures until the first half of said levy is collected at the December tax collec
tion, the February settlement by the county auditor with the county treasurer is made, 
and appropriations have been made by the county commissioners, as provided by 
section 5649-3d of the General Code. It is apparent that such appropriation should be 
made as of the date of the first monthly balancing of accounts after the first semi
annual tax settlement between the county auditor and the county treasurer, which 
date would be ::\larch 1st, which is the beginning of the counties' fiscal year, and appro
priations made at that time by the provisions of section 5649-3d cover a period of 
six months. Atlhough the fiscal year of the board of county commissioners may be 
for some purposes from September to September, the fiscal year of the county as such 
is, as above indicated, from J.\Iarch 1st to ::\larch 1st. 

By way of application to the situation disclosed in your communication it may be 
noted that no authority is given the county commi.Esioners to effectuate a tax levy of 
any kind except ~n and by the budget to be submitted by them under section 5649-3a 
of the General Code, and if the county commi~s:oners of your county choose to levy a 
special tax provided in section 5643 of the General Code, such levy must be carried 
into the budget provided for in said section. If the county commissioners, on the 
other hand, desire to proceed under the author:ty given by the latter part of section 
5644 of the General Code they may now borrow money in an amount sufficient to 
rebuild or repair the bridge, as may l:e desire:!, cy an issue of bonds, and in such case 
the annual levy of the county commissioners for interest and sinking fund purposes 
will be carried into the annual budget pro 1ided for by said section 5649-3a. 

In conclus:on I may be allowed to suggest that the resolution of the county com
missioners providing for an issue of bonds to cover the cost and expense of rebuilding 
or replacing this bridge, as may be decided, should clearly recite the fact that this 
bridge has been condemned by reason of having become dangerous to public travel, 
otherwise such resolution may be cons:rued only as an exercise of the general authority 
given t~em by section 2434 of the General Code to provide money for bridge purposes, 
which authority, as we have seen, is subject to the provision of section 5638, which 
requires a favorable vote of the electors of the county before the bridge can be con
structed costing more th:n $18,000.00. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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163. 

HABITUAL CRIMINAL ACT-REPEAL OF SAME DEPRIVED BOARD OF 
MANAGERS OF THE OHIO PENITENTIARY OF AUTHORITY TO 
PAROLE PRISONER SENTENCED UNDER SAID ACT-VIOLATION 
OF SUCH PAROLE DOES NOT FORFEIT GOOD TIME. 

A prisoner was sentenced April, 1894, to the Ohio penitentiary to serve three years 
and life, being an habitual criminal. On Mc.y 6, 1902, the habitual criminal act was 
expressly repealed, and on December 15, 1905, the governor commuted the prisoner's term 
to twenty years. On February 20, 1906, the boc.rd of managers of the Ohio penitentiary 
paroled him. This parole they revoked on November 11th of the same year, and declared 
forfeited 7 years and 4 months "good time" for such violation. 

After the repeal of the habitual criminal act the board of managers of the Ohio peni
tentiary had no power to parole the prisoner, and therefore no authority to charge him 
with the loss of "good time" for violation of the parole. 

CoLUMBus, 0Hro, April 4, 1917. 

RoN. P. E. THOMAS, Warden Ohio State Penitentiary, Columbus, Ohio. 

DEAR Sm:-I have·your letter of March 5, 1917, as follows: 

"I respectfully request your opinion based upon the following facts, as 
to the status of the case of Addison Lewis, serial No. 42929, and advice as 
to whether or not Lewis should be released at once. 

"Lewis was tried at the April, 1894, term of court of Licking county 
on an indictment charging him with grand larceny and being an habitual 
criminal. He was received at this institution on May 31, 1894, to serve a term 
of three years and life-the 'Life' part of the sentence being for the fact that 
Lewis was proven to be an habitual criminal under the law in force at that time, 
and which has since been repealed. 

"On December 15, 1905, Governor Herrick commuted the sentence 
of Addison Lewis to a term of twenty years, which with good time allowance 
would have expired on January 30, 1907. His maximum term under the com
mutation of twenty years would have expired on May 30, 1914. 

"On February 20, 1906, the then board of managers of the penitentiary 
released Lewis on parole. 

"While on parole Lewis committed the crime of 'forgery' in Pickaway 
county, and, being advised of the fact, the then board of managers revoked the 
parole of Lewis and ordered his return to the penitentiary, and all good time 
taken. This was done on November 11, 1906. 

"Lewis was convicted of the crime of forgery and sentenced to the peni
tentiary to serve a term of ten years to take effect i=ediately after the 
expiration of the sentence he was serving at that time, and returned to the 
Ohio penitentiary on December 6, 1906. 

"Section 2169 reads: 'The board of managers shall establish rules and 
regulations by which a prisoner under sentence other than for murder in 
the first or second degree, having served the minimum term provided by 
law for the crime of which he was convicted, and not previously convicted of 
'felony, or having served a term in a penal institution, or a prisoner under sen
tence for murder in the first or second degree, having served under such sentence 
twenty-five full years, may be allowed to go upon parole outside the build-
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ings and enclosures of the penitentiary. Full powers to enforce such ruies 
and regulations is hereby conferred upon the board, but the concurrence 
of every member shall be necessary for the parole of a prisoner.' 

"I wish, therefore, that you would advise me, if the opinion you rendered 
in the case of Harry Mapleson, serial No. 35623 (No. 50, Feb. 23, 1917), insofar 
as to whether the then board of managers had any power to grant this man 
Lewis a parole, as he had served previously for a felony, and in fact had been 
sentenced as a habitual criminal under the law then in force, is applicable in 
this case. 

"L,:l\vis was discharged from his sentence commuted to twe'nty years 
on July 25, 1914, and commenced his term of ten years on July 26, 1914, which 
will expire November 25, 1920. 

·"If, however, the board of managers had no power to grant Lev.:is a 
parole, and therefore no JJ..OWer to take away 'good time allowance' for a 
violation of same, his 20-years sentence (with good time allowance) would have 
expired on January 30, 1907, but having lost 45 days for a violation of prison 
ruJes his actual release date should have been March 15, 1907. 

"His present term of ten years would then have started on March 16, 
1907, and with good time allowance his present sentence would have expired 
on July 14, 1913, an,d his full maximum term will e~pire on March 15, 1917." 
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Th.e habitual criminal act was passed May 4, 1885, 82 0. L., p. 237, and provided: 

"Every person who, after having been twice convicted, sentenced and 
imprisoned in some penal institution for felony, whether committed here
tofore or hereafter, and whether committed in this state or elsewhere within 
the limits of the United States of America, shall be convicted, sentenced and 
imprisoned in the Ohio penitentiary for felony hereafter committed, shall be 
deemed and taken to be an habitual criminal, and on the expiration of the 
term for which he shall be so sentenced he shall not be discharged from im
prisonment in the penitentiary, but shall be detained therein for and during 
his natural life, unless pardoned by the governor, and the liability to be so de
tained shall be and constitute a part of every sentence to imprisonment in the 
penitentiary; provided, however, that after the expiration of the term for 
which he was so sentenced, he may, in the discretion of the board of managers, 
be allowed to go upon parole outside of the buildings and enclosures, but 
to remain while on parole in the legal custody and under the control of said 
board, and subject at any time to be taken back within the inclosure of said 
institution; and power is hereby conferred upon said board to establish rules 
and regulations under which such habitual criminals who are prisoners may 
so go out upon parole, and full power to enforce such rules and regulations, and 
to retake and reimprison any such convict so going out on parole, is hereby 
conferred upon said board, whose written order, certified by its secretary, shall 
be sufficient warrant to authorize any police officer to return to actual custody 
any such conditionally released or paroled prisoner; and it is hereby made the 
duty of all chiefs of police and marshals of cities and villages and the sheriffs of 
counties, and of all police officers and constables, to execute any such order in 
like manner as ordinary criminal process, and for the performance of such duty 
the officer performing the same shall be paid by said managers for his services, 
such reasonable compensation as is provided by law for simila~ services in 
other like cases." 

I note that the prisoner referred .to in your letter was sentenced to the Ohio peni
tentiary in April, 1894, to serve a term of three years and life under this act. On 
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May 6, 1902, the habitual criminal act was expressly repealed (95 0. L., p. 410). On 
December 15, 1905, Governor Herrick commuted Lewis' term to twenty years, and 
on February 20, 1906, the board of managers paroled him. This parole they revoked 
on November 11th of the same year. 

The _authority to parole prisoners in the Ohio penitentiary is found in section 
2169 G. C., which was originally part of an act passed March 24, 1884 (81 0. L., 72), 
and amended l\lay 4, 1885 (82 0. L., 236). The provision of section 2169 General 
Code to the effect that a prisoner to be eligible to parole must have "served the minimum 
term provided by law for the crime of which he was convicted, and not previously 
convicted of a felony, or having served a term in a peniJJ institution," was in the original 
act, and has continued in the parole law to date. It is therefore clear that the prisoner 
Lewis, serving his third term, could not have been paroled by the board of managers 
of the Ohio penitentiary under authority of this section. If there was any authority 
to parole Lewis it was under the habitual criminal act itself, which granted the board 
of managers of the Ohio penitentiary authority to make rules and regulations for the 
parole of prisoners serving life terms as habitual criminals. The question, however, 
arising in this case is, could the board of managers lawfully parole Lewis under the 
parole provision of the habitual criminal act on February 20, 1906, four years after 
the habitual criminal act- had been repealed? 

On August 11, 1913, this department rendered an opinion on this very case, in 
which it was said: 

"By the terms of the habitual criminal act an habitual criminal was 
subject to parole. Lewis' sentence was for life, subject to such right of parole. 
The commutation by the governor could not place him in the category of a 
prisoner to whom a parole might be granted after serving the minimum term, 
consequently the question is whether the repeal of the habitual criminal act 
deprived Lewis of his right to a parole. 

"This raises a question of far-reaching effect and of the greatest im
portance, and while there is no saving clause in the repealing act, and there 
is no doubt of the power of the legislature to make the repeal, yet there is grave 
doubt as to its being effective to deprive Lewis of a right which was his under 
his sentence." 

However, in that opinion no reference was made to the case of In re Kline, 70 
0. S., page 25, the second branch of the syllabus of which reads: 

"A conviction and sentence under section 7388-11 Revised Statutes, 
commonly known as the 'habitual criminal act,' does not confer upon the 
prisoner a right to be paroled at the discretion of the board of managers which 
remains to him after the repeal of said act." 

In this case the court said at page 28: 

"In State v. Peters, 43 Ohio St., 629, this court held that this statute 
(section 7388-11 Revised Statutes) was constitutional, and that it did not 
interfere with the executive or judicial departments of the state government, 
and the court so held for the reason that, the statute did not undertake to 
confer upon a prisoner the right to a pardon, absolute or conditional, nor 
to commute the sentence, nor to modify the sentence by shortening the term 
or by discharging the prisoner. The court construed this statute as being 
merely a 'disciplinary regulation,' which was clearly within the power and dis
cretion of the legislature to make or not to make. As a disciplinary regula
tion it would no more confer a vested right upon the prisoner than would 
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any other rule or. regulation which may be promulgated from time to time 
for the regulation of prisons and prisoners. It is not an essential part of the 
prisoner's sentence, and in its very nature and object it is subject to modifica
tion or repeal. And for the reason that it is not a part of the sentence, but 
extraneous to it, because it is only a tentative rule for prison government, a 
repeal of such legislation neither takes away any right of the prisoner nor in 
any manner affects his sentence theretofore made and put into execution. 
The prison~r still ha~ the right to appeal to executive clemency for a pardon, 
and until a pardon shall be granted a sentence lawfully made and carried 
into effect under a valid statute must be enforced, although the statute ha.~ been 
repealed." 
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This is the only el';pression of the supreme court of this state en this question 
and it is clear that under this decision the board of managers had no authority to 
grant Lewis the parole referred to, and they could not, therefore, take any "good 
time" from him for violation of parole, as was decided in an opinion to you under 
date of February 23, 1917, in the case of Harry :Mapleson. 

It might be argued, however, that inasmuch as Lewis was originally sentenced 
by the court to a life term, he could not gain the "good time" allowed him on his com
muted term of t.wenty years, since he could not be said to be a prisoner sentenced to 
twenty years within the meaning of section 2163 G. C., allowing diminution of sentence 
to prisoners sentenced for definite terms. 

Section 2163 G. C. reads: 

"A prisoner confined in the penitentiary, or hereafter sentenced thereto 
for a definite term other than life, having passed the entire period of his im
prisonment without violation of the rules and discipline, except such as the 
board of managers shall excuse, will be entitled to the following diminution 
of his sentence: 

"(a) A prisoner sentenced for a term of one year shall be allowed a 
deduction of five days from each of the twelve months of his sentence. 

"(b) A prisoner sentenced for a term of two years shall be allowed a 
deduction of six days from each of the twenty-four months of his sentence. 

"(c) A prisoner sentenced for a term of three years shall be allowed 
a deduction of eight days from each of the thirty-six months of his sentence. 

"(d) A prisoner sentenced for a term of four years shall be allowed a 
deduction of nine days from each of the forty-eight months of his sentence. 

"(e) A prisoner sentenced for a term of five years shall be allowed a deduc
tion of ten days from each of the sixty months of his sentence. 

"(f) A prisoner sentenced for a term of six or more years, shall be allowed 
a deduction of eleven days from each of the months of his full sentence. 

"(g) A prisoner sentenced for a number of months or fraction of years 
shall be allowed the same time per month as is provided for the year next 
higher than maximum sentence." 

The question then is, is the prisoner who was originally sentenced to a life term in 
the penitentiary and then commuted by the governor to a term of twenty years en
titled to "good time" under the foregoing section, the same as if he (the prisoner) 
had been originally sentenced by the trial court to a term of twenty years? 

In 2!) Cyc., page 1561, it is said: 

"Commutation of sentence or punishment is the change of the punish
ment to which a person has been condemned to a less severe one." 
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Commutation has also been defined as: 

"Substitution of a less for a greater penalty or punishment. Anderson 
Law Dictionary. 

"Substitution of a less for a greater punishment by authority of law. 
Lee v. Murphy, 22 Gratt. (Va.) 789." 

In re Victor, 31 0. S., 206, the court held: 

"Commutation is not a conditional pardon, but the substitution of a 
lower for a higher grade of punishment." 

In this case the court said, at page 208: 

"Where the punishment of a lunatic is commuted under this statute, 
the substituted punishment is a punishment prescribed by law, equally as 
if it had been the only punishment provided for the offense, or the punishment 
inflicted by the sentence of the court." 

This decision was affirmed in State v. Peters, 43 0. S., 629. 
In the case of ex parte Collins, 94 Mo., 22, the statute provided that one who was 

"under the sentence of imprisonment for life" was entitled to a recommendation for 
pardon after having served fifteen years. The prisoner in that case was convicted of 
murder in the first degree and sentenced to death in the St. Louis circuit court. The 
governor commuted his punishment to imprisonment in the penitentiary for life. 
Thereupon that court, by an order to that effect, entered of record, srntenced the 
prisoner to imprisonment in the penitentiary for life. The question was then later 
raised as to whether the prisoner was "under sentence of imprisonment for life" since 
he had been originally sentenced to death and then commuted. The court said, at 
page 24: 

"I do not regard the situation of the petitioner as at all affected, one way 
or the other, so far as the present question is concerned; whether he was origi
nally sentenced to imprisonment for life or not, or whether his death sentence 
was commuted, as heretofore stated. He is now in the penitentiary by virtue 
of the sentence of the court; and he would have been thus in the penitentiary 
by virtue of such sentence, even if the court had made no subsequent order in 
the premises * * * . By the terms of the second section of the act, 
on which the petitioner relied when he was 'under sentence of imprisonment 
for life' was entitled to the benefits of that section by observing the conditions 
mentioned in the first. The words 'under sentence of imprisonment for life' 
Me broad enough, howevt:r, to cover and include in the sentence, whether it be 
considered as resulting from the act of the court or that of the executive. The words 
employed certainly make no distinction; and that if less plain than they are, the 
presumption in favor of liberty would authorize such constntction." 

In Am. and Eng. Ency. of Law, Vol. 24, page 597, it is said: 

"The exercise of the power of commutation limits or modifies the original 
sentence of the court. It does not, however, annul the sentence, but, subject 
to the modifications, it makes it pro tanto an affirmance. Thus where a person 
sentenced to death has had his sentence commuted to life imprisonment, the 
status is the same as if his original sentence had been life imprisonment." 
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Reference is there made to an opinion of the Attorney-General of the "United 
States, 5 Opinions of the Attorneys-General, page 370. This opinion related to the 
case of an Indian who had been sentenced to death and whose punishment was by 
the president commuted to life impris.onment. The statutes construed in that case 
are found in 4 Statutes at Large, U. S.,.118, and page 739, and read as follows: 

"Section 15. And be it further enacted that in every case where any 
criminal convicted of an offense against the United States shall be sentenced 
to imprisonment and confinement to hard labor, it shall be lawful for the court, 
by which the sentence is passed, to order the same to be executed in any state 
prison, or penitentiary, within the district where such court is holden; the use 
of which prison or penitentiary may be allowed or granted by the legislature 
of such state for such purposes." 

"That whenever any criminal convicted of any offense against the United 
States shall be imprisoned, in pursuance of such conviction, and of the sentence 
thereupon, in the prison or penitentiary of any state or territory, such criminal 
shall in all respects be subject to the same discipline and treatment, as con
victs senten'ced by the courts of the state or territory." 

In this case the question evidently was, whether or not it was proper to confine 
the Indian prisoner in the state pemitentiary under these statutes, because of the fact 
that he had not been sentenced by the court itself to imprisonment in the penitentiary 
within the meaning of the sections above quoted, but had been sentenced to death and 
this sentence later commuted by the president to a life term imprisonment. The Attor
ney-General said: 

"I have examined the letter which you were pleased to refer to me by the 
governor of Missouri, relative to the case of the Indian, Lee-Lee-Sah-Ma, 
who was sentenced to death and whose punishment was by your pardon 
commuted to 'imprisonment for life to the penitentiary of the state.' 

"In my opinion this Indian, under the operation of the conditional par
don which has been granted to him, stands in precisely the same legal condition 
as if he had been sentenced by the court 'to imprisonment for life in the peni
tentiary' in the state of Missouri. This is my construction of the acts of Con
gress (4 Statutes at Large 118, 739) and the law of Missouri, allowing to the 
United States the use of her penitentiary.'' 

In consideration of these authorities, it seems clear to me that a prisoner whose 
life term has been commuted to twenty years by the governor of Ohio stands in pre
cisely the same legal condition as if he had been originally sentenced to a term of twenty 
years and is therefore entitled to diminution of sentence for good behavior under 
section 2163 G. C. 

It might, perhaps, be argued too that while the board of managers of the Ohio 
penitentiary had no authority to deduct the "good time" earned on this twenty year 
sentence from Lewis, because of violation of parole, they nevertheless had the authority 
to deduct it for violation of the prison rules and that their act in taking his time might 
be considered lawful in this way for this reason. 

Section 2164 G. C. reads: 

"The board of managers may deduct from a prisoner a part or all of the 
good time gained, for a violation of the rules of discipline, or a want of fidelity 
and care in the performance of work, according to the aggravated nature or the 
frequenciY of the offense. The boardmayreview the conduct record of a prisoner. 

14-Vol. I-A. G. 
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If a violation of the rules and discipline was committed through ignorance or 
circumstances beyond his control or abuse by an officer, the managers may 
restore to the prisoner the time lost by such violations." 

This section was in force in 1906 when the board of managers released Lewis from 
the institution. The journal of the proceedings of the board of managers of the peni
tentiary clearly show that the time taken was for violation of parole and the record 
of revocation of parole reads as follows-: 

"The parole of Addison Lewis, Parole 1681, Serial No. ·25584, was revoked, 
all good time declared forfeited, and return to prison ordered for leaving his 
place of employment and remaining idle and the fact that he is now in jail for 
forgery." 

Now section 2164 gives the board of ·managers power to deduct "good time" 
which has been gained, "for a violation of the rules of discipline or want of fidelity 
and care in the performance of work." But since the board had no authority to parole 
Lewis, it could not be said that in his case the bounds of the penitentiary were extended 
to the state line and misbehavior anywhere within the state would constitute mis
behavior in prison. 

It is therefore clear that in the Lewis case, section 2164 could not possibly author
ize the board to take any time for any misconduct of Lewis while outside the peni
tentiary walls. These things being true, Lewis should have commenced his ten year 
term on March 16, 1907, instead of July 26, 1914, and with the "good time" allowance 
under this ten year term, the same would have expired July 14, 1913, instead of Novem
ber 25, 1920, and the prisoner's imprisonment should have been terminated on July 
14, 1913. 

I am therefore of opinion, in direct answer to your question, that Addison Lewis, 
No. 42929, should be released from the Ohio penitentiary immediately. 

Very truly yours, 
JosEPH McGHEE, 

AUorney-Gmeral. 
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164. 

ANSWER TO KI~E QUESTIONS RELATIVE TO THE DUTY OF THE 
BOARD OF AGRICULTURE IN REGARD TO EXAMINI~G, DES
TROYI~G AND PLACING UNDER QUARANTI~E A~E\IALS AF
FECTED WITH DA~GEROUSLY CONTAGIOUS AND INFECTIOUS 
DISEASES. 

1. (a) When notice comes to the board of agriculture that cattle are affected with 
a dangerously contagious disease and they are placed under quarantine, the board not 
having made or caused to be made an examination of such cattle, then it is the duty of the 
board to have a proper examination made at the earliest moment, to determine whether 
or not the quarantine should be continued. • 

(b) When notice comes to the board of agriculture that cattle are affected with a 
dangerously contagious disease, said notice being brought to the attention of the board by an 
examination made by a veterinarian on the approved list of said board, the board may 
approve and adopt such examination and there would be no duty to make a further test 
at that time. If the quarantine is continued for a considerable length of time, then the 
board should determine whether they deem it necessary to destroy any animals and in that 
event a further test would be necessary. 

(c) If the notice comes to the board from a person who owns or has in charge an 
animal which he knows or has reason to believe is affected with a dangerously contagious 
disease then the board should cause the proper examination to be made before quarantine, 
unless it is a case of absolute necessity, when quarantine could be laid at once and then 
it would become necessary for the board to have a proper examination made as soon there
after as practicable. 

2. Infected cattle need not be appraised unless the board determines it. is necessary 
to destroy them under section 1114 G. C., in order to prevent the spread of the disease. 

3. It is the duty of the board to cause an examination to be made of all cattle reported 
to them to be affected with a dangerously contagious disease, notwithstanding that prior 
examination had been made by a local veterinarian. 

4. The board can not refuse approval of claims for compensation of destroyed animals 
merely because the oumer has had his cattle tested by a local or private veterinarian prior to 
the official examination caused to be made by the board. 

5. The board can adopt any reasonable rule or regulation it deems necessary to carry 
out the purposes of the law. So called form 7 is not authorized in its entirety. 

6. Mere refusal to sign form 7 is not sufficient causefor the board to refuse to approve 
claims for compensation for cattle destroyed by its order. 

7. The board is authorized to appoint, in such manner as they deem proper, ap
praisers to fix the value of animals reported to be destroyed, and such appraisers must 
be disinterested citizens. 

8. The board, under section 1114 G. C. is authorized to appraise animals about 
to be destroyed. 

9. The board should keep a record containing the history of all its proceedings, in
cluding orders appraising, quarantining or ordering slaughtered infected animals. 

CoLUMBus, OHio, April 5, 1917. 

The Board of Agriculture, Columbus, Ohio. 

GENTLE:O.IEN:-I have your inquiry under date of February 8, 1917, wherein you 
submit nine questions for opinion. I will attempt to answer them seriatim. 

Your first question is: 

"1. If it comes to the attention of the board of agriculture that cattle 
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are infected with tuberculosis and are placed under quarantine, is the board 
in duty bound under the statute to make a test or examination to ascertain 
whether they are tubercular?" 

Your question asks whether the board of agriculture is in duty boun9, under the 
law to make a test or examination to ascertain whether cattle are tubercular or not, 
when "it comes to the attention of the board that such cattle are infected with tuber
culosis and are placed under quarantine." 

To intelligently answer your inquiry, it becomes necessary to consider how cattle 
are placed under quarantine. Section 1112 G. C. is the only section that expressly 
points out the manlier of and provides for quarantine, but I am inclined to believe 
that under section 1108 the board of agriculture possesses. such plenary powers that 
they could lay a quarantine other than under the provisions of section 1112 G. C. 

Section 1108 G. C. (106 0. L. 149) provides as follows: 

"The board of agriculture shall promote and protect the live stock in
terests of the state, prevent the spread of dangerously infectious and conta
gious diseases and co-operate with the bureau of animal industry of the 
United States department of agriculture in such work. The board of ag
riculture may use all proper means in the prevention of the spread of infec
tious and contagious diseases among domestic animals and in providing 
for the extermination of such diseases." 

This section, a legitimate exercise by the legislature of the police power of the 
state, sets forth the broad and general powers and duties with which the board of 
agriculture is invested. Provision is made that they shall promote and protect the 
live stock interests of the state, prevent the spread of dangerously infectious and con
tagious diseases, and the section further provides for harmonious action on the part 
of the state with the federal officers. They are invested with all proper means nec
essary to prevent the spread of infectious and contagious diseases among domestic 
animals and are authorized, if possible in every conceivable, proper way, to stamp 
out communicable diseases to which stock are subject. 

The board of agriculture was called into existence in pursuance of a policy which 
the legislature deemed calculated to promote the interests of an important industry of 
the state, and the legislative intent is clear that it sought to endow that board with 
certain powers which it deemed necessary for the maintenance of the health of live 
stock and the prevention of contagious diseases with which the stock are liable to be 
affected. 

Assuming, then, that it has come to the attention of your board in some other 
manner than by notice from the owner or from some person in charge of the cattle, 
that he has reason to believe that they are infected with a dangerously contagious 
and infectious disease, and assuming further that there has been no examinatio of 
such cattle, but that the board, in the exercise oi the broad powers that the law and 
the very nature of their duty gives them, orders a quarantine of said stock, then it is 
my opinion that the board is in duty bound, at the earliest possible moment, to cause 
a test or examination of the stock, in order to determine whether or not they are tuber
cular to the extent that a quarantine should be continued. This would only be fair to 
the owner of such stock and also protection to the board, as they would not be war
ranted in continuing the quarantine unless the animals were so contagiously infected 
as would necessitate such isolation. 

It has been brought to my attention that the board of agriculture under their 
rules has a list of veterinarians of the state that they have designated an "approved 
list." I am further advised that the board has approved the names of the persons on 
this list, because they deem them qualified and competent to practice veterinary 
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medicine and surgery, and that in carrying out the in8pection laws among the states 
it has been the rule and custom of the board to in some manner adopt and approve 
tests and examinations of the veterinarians on such approved list. 

Assuming a case of a veterinarian on the approved list having made an examina
tion of the animals and reported same to the state board, and that the board, approving 
and acting upon such examination, orders a quarantine, then, for the purposes of the 
quarantine alone, I am inclined to the view that the board, having officially recognized 
and approved the examination, and the notice not having come in the manner stated 
in section 1112 G. C., would have no duty placed upon it to make a further test at that 
time; but if the quarantine were continued any length of time, then the board in their 
judgment should determine whether or not, in order to protect the live stock interests 
of tl:l.e state, it is necesmry to destroy any of these animals. In the latter event another 
situation would arise and it would become necessary, under section 1114 G. C., to have 
a test o~ examination made by a veterinarian in the employ of the boa,rd; If th:e quar
anltin;e wei\llaid by virtue of section 1114 G. C., that is, if the notice were give,n by the 
person owning or who was in charge of the animals,· then the proper examination, as 
disclosed by th~t section, should have beet~ made prior to the order of quarantine. 

Se.ction 1112 G. C. (106 0. L. 149) provides: 

"If a person owns or has in charge an !J.nimal which he knows or has re,ason 
to believe is affected with a dangerously conta,g:ious Or infectious diSe!\-Se, he 
shall give notice of such fact immediately to the board of agriculture, a member 
thereof, or the sheriff or co$t!llile of the proper coun~y. There~porv the board 
of agriculture shall at once cause a proper examination to be made-by compe
tent veterinarians of the diseased or infected animals, and, if the disease affect
ing such animals is found to be dangerously contagious or infectiol!s the board 
shall order the diseased. animals or those which have beem exposed to the con
tagioQ be strictly quarantined, in charge of such person as the board shall 
designate, and order any premises or farms where diseased animals are found 
or have been recently kept to be put in quarantine. No domestic an'imals 
shall be brought to or removed from the premises or places so quarantiped." 

This section, imposing in the first part the duiy upon the owner of any animal 
which he knows or has reason to believe is affectep. with a contagious malady, of giving 
notice of that fact to the proper officers there~n n·amed, describes what the board of 
agriculture must do upon receipt of said notice. 

This section and section 1108 G. C. should be read and construed together. While 
I am of the opinion that am pie power is given under 'section 1108 G. C. for the board 
to do all reasonable things found p~actically necessary to carry out the duty of pro
tecting the live stock interests of the state, preventing the spread of dangerously infec
tious and contagious diseases and stamping out such diseases, and that this section 
alone would authorize them, either on their own initiative or upon notice coming to 
them from the owner of the animals or in any other manner, to order a quarantine of 
such animals, still, since the legislature has seen fit to prescribe a specific procedure 
when the notice is given by the owner or one in charge of such animals, it is my view 
that the provisions of section 1112 G. C. in those cases should be carried out. 

I am further of the opinion that the proper examination provided in section 1112 
G. C. should also always be made or caused to be made by the board before an order 
of quarantine is issued, except in the most urgent cases, when necessity demands that, 
owing to the highly dangerous contagiousness of the disease, immediate action be 
taken. 

I desire to call your attention, however, to what might be deemed a "proper exami
nation" and I am now speaking of the examination under section 1112 G. C. which 
precedes the order of quarantine. As I construe the law, when notice of the fact that 
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an animal is affected with a dangerously contagious or infectious disease comes to the 
board, either from information furnished by the owner or in any other manner, a duty 
forthwith devolves upon the board to cause an examination to be made to determine 
whether or not the animals are infected. The statute says that this examination must 
be caused to be made by the board "by competent veterinarians." 

As was said by Burch, J., in Cory v. Graybill, 149 Pac. 419: 

"There are veterinarians and veterinarians. As in other professions, some 
members are competent and reliable, and some are not; and it is not incon
ceivable that an unscrupulous dealer in Illinois might be able to secure, without 
difficulty, certificates of health for a herd of diseased cattle which he desired 
to dispose of." 

Now, this statute provides for an examination by a competent veterinarian, and 
since the board causes the examination to be made, they are to be the judge and their 
selection should be a person whom they deem to be competent. If this examination 
is made by a veterinarian in the employ of the board, one who is an appointee and 
holding an official position in the state's service, his examination would be effectual 
for not only the purposes of section 1112 G. C., but also for the purposes of section 
1114 G. C., of which I will speak later in answer to another of your questions. But 
it is my view that the competent veterinarian spoken of in section 1112 need not 
necessarily be an appointee of the board, but may be any veterinarian whose com
petency is recognized by the board. The veterinarians on the approved list would 
of course be deemed competent by the board, or they would not be on such list. 

If such unofficial veterinarian makes the examination and the board receives 
and approves the result of that examination, then it is my view that if the board 
determines that the malady is dangerous or infectious, the board shall order the dis
eased animals, as well as those which have been exposed to the contagion, to be 
quarantined. 

Now, if the board in its wisdom decides that nothing further is to be done than 
merely to quarantine the animals so that they might be treated and the disease cured, 
even though the examination is made by an unofficial veterinarian, no further step 
is required. 

But if the board, ~in carrying out its duty under the statute to exterminate 
the disease, deems it necessary to destroy any of the aflimals thus quarantined, the 
fact that an unofficial or local veterinarian has made the examination, upon which 
the order of quarantine issued, is not sufficient. That would require, as provided by 
section 1114 G. C., before an animal could be killed, that an examination be made 
"by a competent veterinarian in the employ of the board, and the disease, with which 
it is affected or to which it has been exposed, adjudged a dangerous and contagious 
malady." 

It might be well to say at this point that the idea of "quarantine" imports merely 
a temporary isolation. "Quarantine," as its name indicates, was originally for a forty 
day period, although it is frequently used for terms of variable length. 

The Standard dictionary defines "quarantine:" 

"1. The interdiction for a fixed period of time (originally forty days) 
of all communication with persons, ships, or goods arriving from ports or 
places infected with contagious disease, or having or being supposed to have 
infectious disease .on board. 

"2. * * * 
"3. The enforced isolation of any person or place infected with con

tagious disease; loosely, any enforced isolation, or restraint within limits, 
as for punishment. 
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"4. * * *, 

It is my opinion that if a quarantine be laid, such quarantine should only con
tinue for such reasonable period as is necessary to conserve the live stork interests of 
the state and prevent the spread of the infection which necessitated the quarantine. 
If the report upon which the board acted in ordering the quarantine is of a character 
to evidence a necessity for destroying some of the animals in order to prevent the 
further spread of the disease or to provide for its extermination, then there is a duty 
upon the board, acting with a sound discretion, to proceed, under the provisions of 
section 1114 G. C., in the destruction of such animals. This, as I have already said, 
would necessitate an examination of such quarantined animals by a competent vet
erinarian in the employ of the board, even if therefore an unofficial or local veterinarian 
had made the test which resulted in the order of quarantine. 

Therefore it is my opinion that if the board, without any examination, owing to 
the absolute necessity of the case, orders a quarantine as soon as they know the cattle 
are infected, then it is their duty at once to make the test or examination, to deter
mine whether the cattle are tubercular or not. If the order of quarantine is placed 
owing to knowledge that comes to the board by reason of some examination that 
has been made by some unofficial veterinarian without having been ordered to do 
so by the board, then it is their duty as soon as possible to verify the reasons that 
caused the quarantine to be ordered, by making or causing to be made a proper ex
amination of such cattle, in order to determine whether this quarantine should continue. 

If the order of quarantine· has been regulady piaced under the provisions of sec
tion 1112 G. C., that is, if on notice from the owner or the person in charge of the 
cattle the board caused an examination to be made by a competent veterinarian, 
then they are not required to make a further test unless the cattle were so dangerously 
infected that it would become the board's duty to destroy them or some of them. 

As stated before, if it become necessary to destroy any of the cattle, then an 
examina~ion would have to be made by a veterinarian in the employ of the board, 
unless such examination had been made contemporaneously with the order of quar
antine by such veterinarian and so recently that it would satisfy the board of Lhe 
facts necessary to be found under the provisions of section 1114 G. C. 

I desire to call attention to the fact that the statute is silent as to raising a quar
antine once laid. This does not seem right and I would suggest that it would be 
good policy for the board, after a reasonable time, to make tests to determine whether 
or not the quarantine should continue. 

Your second question is: 

"2. If they are found to be infected with tuberculosis, is the board by 
law compelled to appraise those cattle?" 

I take it from this inquiry that you desire to know whether or not, if the cattle 
are found to be infected with tuberculosis, from the examination made under the 
provisions of section 1112 G. C., it would be the imperative duty of the board to ap
praise the cattle. In my discussion of the first question I have practically answered 
the question in the negative, if the board after having quarantined the cattle decide 
that they are not so dangerously contagious or infected that they might not be taken 
care of and possibly cured, or in any event that it is not necessary to destroy any of 
them. But if it is determined by the board, in order to prevent the spread of the 
disease, that it is necessary to destroy the animals, then it becomes necessary to ap
praise the animals to be killed; and further, if an examination has not been made by 
a competent veterinarian in the employ of the board, such examination must be first 
made before the animals can be destroyed. 
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Section 1114 G. C. (106 0. L. 150), provides: 

"If, in order to prevent the spread of any dangerously contagious and 
infectious disease among the live stock of the state, the board of agriculture 
deems it necessary to destroy animals affected with or which have been 
exposed to dangerously contagious or infectious disease it shall determine, 
through its secretary, what animals shall be killed and appraise or cause 
them to be appraised by disinterested citizens as provided by law. After 
being appraised, the board, shall in like manner, cause such animals to be 
killed and their carcasses disposed of in such manner as it directs, but no 
animal shall be killed under the provisions of this section until it has been 
examined by a competent veterinarian in the employ of the board, and the 
disease with which it is affected or to which it has been exposed adjudged 
a dangerous and contagious malady." 

A reading of section 1114 G. C. discloses that after animals are quarantined, 
the duty is imposed upon the board to first determine whether or not, in order to pre
vent the spread of the disease, the board deems it necessary to destroy any animals 
affected with or which have been exposed to the disease. 

Next, having determined that it is necessary to destroy·some of the animals, 
it is made the duty, under this section, of the board through its secretary to deter
mine what animals shall be killed. 

Then the next step, and before such animals could be killed, is, it must appear 
that these animals to be killed have been examined by a competent veterinarian in 
the employ of the board, and the disease with which they are affected or to which 
they have been exposed must be adjudged to be a dangerous and contagious malady. 

The statute makes it necessary also, before the animals can be destroyed, that 
the board shall "appraise or cause them to be appraised by disinterested citizens as 
provided by law." The language of the section in reference to the appraisal by dis
interested citizens is certainly ambiguous, but I think a fair implication warrants 
the holding that appraisal can be made in two ways, either by the hoard itself or by 
disinterested citizens appointed by the board for that purpose. 

Your board asked an opinion of my predecessor, who advised you in opinion No. 
1166, under date of January 12, 1916, that you were without authority to pay the 
salaries and expenses of a board of appraisers that you had attempted to appoint to 
determine the value of cattle which had been tested and condemned on account of 
being infected with tuberculosis. I think his opinion only went to the question asked 
and that his holding was that a pErmanent board of app-raisers could not be appointed, 
nor could they te paid, owing to the fact there was no appropriation or fund for that 
purpose. I concur in his conclusion. But while the board could not appoint a stand
ing board of appraisers and unfortunately there has b€en no provision made for the 
payment of any appraisers, and, owing to the ambiguity of the statute, it is somewhat 
difficult to determine exactly what is intended by the legislature, still it is my opinion 
that if the board can obtain the services of disinterested citizens without cost, they 
would be authorized to do so, as this would give the board an idea of the value of the 
cattle and afford them at least that much light when the matter came before the board 
of approving the claims which would be made subsequently under the statute for 
the purpose of having the state compensate the owners for the destruction of such 
diseased cattle. 

Your third question is: 

"3. If a man has had his cattle tested by a local veterinarian and finds 
from said test that his cattle have tuberculosis, and then asks the state to 
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make a further examination, can the state refuse to make such an examina
tion?" 
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This question involves an examination of eection 1112 G. C. supra, which has 
been discussed in answer to the previous questions. Under its provisionS it is the 
duty of the owner or a person in charge of an animal which he knows or has reason 
to believe is affected with a dangerously contagious or infectious disease, to give im
mediate notice of that fact to the board of agriculture or member thereof, or to the 
sheriff or constable of the proper county. When this notice comes to the boar'd in 
this manner it is the bounden duty of the board of agriculture to have a proper ex
amination made of these infect~ animals by a competent vet~arian. 

It might be that the only manner in which the person owning the animals or 
having them in cha'rge could determine whether or not they were infected would be 
to call in some local veterinarian. He might be a competent or incompetent veterinar
ian. The owner would probably be taking advantage of such means and employ 
such· persons as were at hand. There is no inhibition in the law against him so doing, 
nor is there any provision of statute compelling h,im to discover the di~<ease in any 
particular manner. 

I am of the opinion that if a man has had his cattle tested or examined by a local 
veterinarian, and that test or examination discloses that the stock is tubercular, and 
he reports that fact to the state board, it is the duty of such board, under section 1112 
G. C. to have an examination made by a competent veterinarian under their super
vision, to determine whether or not the disease exists. The mere fact that the stock 
has been theretofore inspected, examined or tested by some one called by the owner, 
does not relieve them of this statutory duty. The law imposes the duty of causing 
the proper exami~tion to be made, and no matter what has preceded the obtaining 
of the notice, when the notice comes to the board it is their statutory duty to cause 
an examination to be made in the manner provided by section 1112. 

Your fourth question is: 

"4. If the state should make a further examination and quarantines 
his cattle, can the board refuse to recommend payment for the cattle_ lllsat 
were tested by the local veterinarian and found to be tubercular?" 

For the purposes of answering this question, I will assume that you mean the 
state board has been notified by the owner, or some person in charge of an animal, 
that such animal is believed to be affected with a dangerously contagious or infectious 
disease, and that the question of the destruction of the animal, and whether or not 
compensation could be made for same is presented, and the fact appears that the 
owner has had the animal tested by a local veterinarian, who found same to be tuber
cular, and that said test was not caused to be made by the board. 

Section 1116 G. C. provides (106 0. L. 150): 

"When approved by the board of agriculture all claims of owners of 
animals killed under the provisions herein relating to the board shall b~ paid 
from funds appropriated by the general assembly for that purpose." 

This is the section that provides for the manner of payment for animals killed, 
upon approval of the claim by the board of agriculture. It is to be assumed that the 
board would exercise a sound discretion in their approval, and that they would not. 
act unreasonably, capriciously or arbitrarily. They would be acting wholly with
out authority to refuse to approve a just claim merely because the owner had had 
a local veterinarian make an examination for his benefit, and advise said owner whether 
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or not the stock is infected. The fact that the prior test or examination ·was made 
or caused to be made not by the board, but by the owner, would have absolutely nothing 
to do with the matter. 

The only thing the board of agriculture should and would be interested in, when 
passing upon the claim, was whether or not the animals were killed under the provisions 
of the statute, whether or not the amount clainled was just, and whether or not the 
case was within the inhibitions of section 1115 G. C., which provides that no compensa
tion shall be made to a person who has brought animals affected ·with such contagious 
disease into this state or from a district in which contagious disease existed, or who 
has wilfully concealed the existence of such disease among his stock or on his'premises 
or who, by wilful neglect or purposely has contributed to the spread of such contagion. 
This section further provides that no compensation shall be paid for certain animals 
that are destroyed because they are affected with glanders or farcy, if they were so 
diseased when they passed into the possession of their owner. 

Your fifth question is: 

"5. Has the board of agriculture the right to adopt a rule or form such 
as is herewith enclosed, commonly known as form 7?" 

Form 7 provides: 

"Form No. 7. Revised July, 1910. Revised Dec. 23, 1912. Revised 1915. 

"STATE BOARD OF AGRICULTURE. 

"G. A. Stouffer, 
"Secretary. 

A. S. Cooley, D. V. M., 
State Veterinarian. 

"REQUEST OF OWNER FOR INSPECTION AND TUBERCULIN 
TEST OF DAIRY HERD. 

"At Exp~nse of State Board of Agriculture of Ohio Bureau of Live Stock 
Industry. 

"----------, Ohio----------, 191-
"To the State Board of Agriculture of Ohio, Columbus, Ohio. 

"GENTLEMEN:-! wish to have my ENTIRE HERD inspected and tested 
with tuberculin and the diseased animals, if any, disposed of according to the 
rules and regulations of your board. 

"I understood that this inspection and test are to be made at the expense 
of the state, and in consideration thereof I agree to thereafter observe the 
precautions and measures, and to comply with the means recommended by 
your board, to prevent the reintroduction and redevelopment of tuberculosis 
in my herd. 

"I certify that his request is voluntary on my part and that the cattle 
for which I request inspection and test have been in my possession since 

"Respectfully, 
't~ame------------, 

"Address------------, 
" County, Ohio. 

"1\fy herd includes the following animals: Cows, ---; heifers over 
six months of age, ---;bulls over six months of age, ---;steers,---; 
calves under six months of age, ---; Total, 
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"The milk from this herd is used by 
for The cattle are 

"(Breed) 
"I desire to have my herd tested for the following reasons. 

"(Eighteen blank lines here.) 

"Fill out all blank spaces, sign application and affidavit, having signa
ture to latter properly witnessed, and return to DR. A. S. CooLEY, state vet
erinarian, Columbus, Ohio. 

"RULES AND REGULATIONS 

"Of the State Board of Agriculture of Ohio, 

"For inspecting and testing cattle with tuberculin, and measures recom• 
mended to prevent the reintroduction and redevelopment of tuberculosis." 
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"(a) The owner of the cattle to be tested must agree to furnish all. 
necessary assistance. One or more careful men employed on the farm, the 
number depending on the size of the herd, will be needed. 

"(b) All reacting (diseased) animals must be killed and burned or 
buried, except animals in good flesh, which may be disposed of by slaughter 
where federal, state or municipal inspection is maintained; or may be dis
posed of locally by a state inspector or a specially approved veterinatian. 

"(c) After all diseased cattle have been removed the stable or stables 
must be disinfected according to the directions given below. Such changes 
in the construction of the stables as may be necessary to insure better sani
tary conditions, will be indicated by a veterinarian in the employ of the state 
board of agriculture, and must be made at the expense of the owner of the 
herd or premises. 

"INSTRUCTIONS FOR DISINFECTION. 

"Remove all litter, manure, fodder, etc., scrape floors and walls with 
a sharp hoe and thus remove every particle of dried manure, dirt, etc. (this 
cannot be done too thoroughly). Remove all rotten and loose woodwork, 
boards, etc., from the sides and floors. Sweep the mangers thoroughly and 
remove all accumulations of food and waste in and about them. Scrub the 
mangers and feed boxes with hot water and soap or with a solution of lye. 
Then thoroughly apply any of the following disinfectants: 

"No. 1. One to five hundred per cent. solution of bichloride of mer-
cury. (Two ounces of the drug to eight gallons of water.) 

"N. 2. A five per cent. solution of cresolis compositus U.S. P. 
"No. 3. A five per cent. solution of crystal carbolic acid. 
"Every particle of exposed surface, every crack, crevice, nail hole, etc., 

of the walls, ceilings, floors, mangers and feed. boxes, must be soaked with 
this solution. Poor or careless disinfection is no disinfection at all. After 
everything is thoroughly dry the entire interior of the stable may be white
washed. If the bichloride of mercury is used the mangers and feed boxes 
should be washed with hot water to remove the drug which otherwise might 
poison the animals. 
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"After this the stable should, if possible, remain perfectly empty for 
a few weeks, and during this time and ever after should be exposed to as 
much air and sunshine as possible; both of these are enemies of disease germs 
and conducive to good health in animals. All litter, rotten wood, etc., re
moved previous to disinfection, should be burned or removed to a safe place. 
Manure would best be spread in a thin layer on a large, flat field and thus ex
posed to the disinfecting action of the sun's rays. If there ·is a dirt floor in 
the stable several inches of the top layers should be removed with the manure. 
The dirt thus removed may be replaced with fresh earth, but the better method 
is to put in a good cement or concrete floor. 

"New animals must not be introduced into the herd unless they have 
been tested with tuberculin and found free from tuberculosis. If such ani
mals react, no compensation will be allowed. Such tests may be made only 
by veterinarians in the employ of the state board of agriculture or by private 
veterinarians approved by said board for such work. 

"The herd originally tested as well as all newly introduced tested ani• 
mals will be retested after six months or one year by a veterinarian in the 
employ of the state board of agriculture at dates determined by the board, 
and until the herd is found free from disease. Thereafter the herd must 
be kept free from disease at the expense of the owner. 

"AS TO COMPENSATION. 

"When reactors are found after testing as provided by the laws of Ohio 
and the rules of this bQard, two men from the board of appraisers will be 
sent to make the official appraisal of the condemned animals. Compen
sation for animals condemned and destroyed according to the laws of the 
state and the rules of the board of agriculture is to be allowed as provided 
in sections 1114, 1115, and 1116 of the General Code. 

"No claims for compensation will be approved unless all the conditions 
herein stated are met. Compensation will not be allowed for animals intro
duced into a herd subsequent to the first state test nor for animals added 
after a herd is declared free from tuberculosis. The owner of such herd in 
making application for a first test, agrees to permit official. retests and to con
tinue to comply with the regulations herein contained in order to prevent 
the reintroduction of tuberculosis into the herd. Reacting cattle must be 
disposed of within one year from the time they are condemned unless per
mission is given to keep such animals under the Bang system. 

"To obtain compensation under the law and rules of the state board of 
agriculture for any animal hereaft:r brought into the state of Ohio from 
any other state, Canada, or any foreign country, such animal must be re
ported to the state veterinarian of Ohio at the time the animal is brought 
into the state. Further, said animal shall have bt:en tested by a veterinarian 
approverl by the st~te board of agriculture, and said test approved as free 
from tuberculosis by the state veterinarian of Ohio within six months from 
the time the animal is brought into this state. Should said animal be con
demned under a subsequent test after one year from time of entry into this 
state, then these rules for comper.sation shall apply. 

"AFFIDAVIT. 

"I,_ . __ . ____________________ _ , of __________ - -- _ -- ---- -- - -- - ___ - - -, 
Ohio, hereby certify that I have read the conditions as outlined above and 
fully understand that I must comply with all of said conditions before any 
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claim for animals destroyed by order of the state board of agriculture on 
acoount of tuberculosis will be approved for payment by said board. I 
also agree to accept the compensation fixed by the board of appraisers on any 
animals that may be slaughteted as directed by the board of agriculture. 

"Name _____________________________ _ 

"Address _____________ ---------------
"Subscribed and sworn to before me this ____________________ day of 

__________________________________ 191 __ • 
" ________________ Notary Public 

in and for ________ County, Ohio." 
Section 1098 G. C. provides: 

"The board of agriculture shall adopt reasonable and proper rules and 
regulations to govern its proceedings and to regulate the mode and manner 
of all investigations, inspections and hearings not otherwise specifically pro
vided for." 
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This section empowers the board of agriculture to make and adopt all reason
nLle and proper rules and regulations and use all proper means in the prevention of 
I he spread of dangerously contagious or infectious diseases and such as they properly 
deem nece3sary for the extermination of such diseases. 

In the giving of the power to the board to adopt rules the legislature recognized 
t.he patent fact that, in view of the very nature of the subject, it was impossible to 
prescribe rules which could apply to all sections, cover all contingencies and relate 
to all the multitudinous, administrative details of the system which had been enacted. 
Both principle and authority abundantly sustain the propriety and necessity of such 
legislation. 

While it is true that a legislative body may not delegate to an administrative 
board the power to legislate, it usually, in the act of creating the board, endows it 
with power to make such rules or regulations as are necessary to carry into effect the 
provisions conta~ned in the statutes relating to the subject. 

The rules promulgated by the board must conform strictly to the power granted 
in the statute; otherwise they are void and of no effect. 

Railway Co. v. Masterson, 95 Tex. 262. 
Roberson v. State, 43 S. W. 989. 

A statute establishing a state live stock sanitary board, empowering it to make 
rules and regulations for the effective enforcement of the law and providing a penalty 
for the violation of its rules, is not unconstitutional as a delegation of legis
lative authority. 

State v. McCarty, 59 So. Rep. 543. 

In Ingram v. State, 39 Ala .. 247, an act had been attacked which prohibited the 
distillation of grain in the state of Alabama, except under the direction of the authority 
of the governor. One of the sections of that act provided that it should be the duty 
of the governor 

"under such rules and regulations as he may prescribe to cause such an amount 
of grain to be distilled or converted into alcohol or spirituous liquors, 
as in his judgment is consistent with the common defense and general welfare." 

In that case the supreme court said: 
"The objection that the act is invalid, because it transfers legislative 

power to the governor, is not well taken. The governor is simply the agent, 
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appointed by the legislature, to carry out the provisions of the law. He, it is 
true, is intrusted with a large discretion in the exercise of the powers conferred 
upon him; but we are unable to see upon what principle this featu're of the 
law can be held to invalidate it." 

This but follows the well established doctrine that while the legislature can not 
delegate its power to make laws, it can make a law to delegate a power to determine 
some fact or state of thjngs upon which the law makes or intends to make its own 
·action depend. 

In ccnsidering an act authorizing the state board of health to make rules and 
regulations concerning the pure food and drug law of the state of Indiana, the supreme 
court of that state, in Isenhour v. State, 157 Ind., 517, says: 

"This class of legislation emanates from an exercise of the police power 
of the state for the protection of the public health. The power of the legis
lature, and its right to determine for itself when an emergency for such legis
lation exists, and the means and instrumentalities necessary to accomplish 
the end in view, is no longer a doubtful question. The particular character 
of the subject, embodying, as it does, considerations of sanitary science, is 
such as to require for just legal control something more than legislative wisdom 
to accurately designate the subjects and instances intended to be affected. 
The classification of these subjects and the prescribing of rules by which they 
may be determined by a qualified agent, is not legislation, but merely the exer
cise of administrative power. The law itself is perfect and effective in all its 
parts. In respect to the matters to be determined by the state board of health 
in its execution, it awaits the performance of those duties. When performed, 
the law operates upon the things done by the board. While unperformed, the 
law remains ready to be applied whenever the preliminary condition exists." 

The same court, in Blue v. Beach, 155 Ind. 121, says: 

"In order to secure and promote the public health, the state creates 
boards of health as an instrumentality or agency for that purpose, and invests 
them with the power to adopt ordinances, by-laws, rules and regulations 
necessary to secure the objects of their organization. While it is true that the 
character or nature of such boards is administrative only, still the powers 
conferred upon them by the legislature, in view of the great public interest 
confided to them, have always received from the courts a liberal construction; 
and the right of the legislature to confer upon them the power to make reason
able rvles, by-laws, and regulations is generally recognized by the authorities." 

Our own supreme court, in Cincinnati, Wilmington & Zanesville R. R. Co. v. 
Commissioners, 1 0. S. 77, at page 88, Judge Ranney speaking, says: 

"The true distinction is between a delegation of power to make the law, 
which necessarily involves a discretion as to what it shall be, and conferring 
authority or discretion as to its execution, to be exercised under and in pur
suance of the law. The first can not be done. To the latter no valid objection 
can be made." 

In Theobald v. State, 10 C. C. (N. S.) 536, Marvin, J., states that the provisions 
for the adoption of rules and regulations by the chief examiner of steam engineers 
clearly makes him not a legislative, but an administrative officer, with power to execute 
the statutes enacted by the general assembly. 
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In Board of Education v. Sawyer, 7 N. P. (X. 8.) 401, Doyle, J., at page 405, 
used the following language: 

"The Fourteenth Amendment to the Constitution of the "United States 
was not designed to interfere with the power of the state to exercise its police 
powers to prescribe regulations to promote the health, peace, morals, education 
and good order of the peolpe, and to legislate so as to increase the industries 
of the state, develop its resources and add to its wealth and prosperity. Bar
bier v. Connolly, 113 U. S. 27; Mugler v. Kansas, 123 U. S. 623; Kemmlcr, 
in re, 136 U.S. 436"; 

and at page 411 the court uses this significant language: 

"In the exercise of its right the state in many instances must vest authority 
in the authorities of some of the politic:H subdivisions of the state, or in state 
officers, the power to make such necessary and reasonable regulations as are 
necessary to secure the health, safety and well-being of the community in 
respect to the matters legislated upon, and also in other instances to pass 
upon the things necessary to be done in order to carry out the provisions made 
in the state statutes. 

"There are some dangerous things to be regulated, concerning the treat
ment of which tJ,e legislature can not anticipate. It can make general require
ments, but the detalis must be worked out by some administrative officer. 
See Ozan Lumber Co. v. Bank, 207 U. S. 251, and cases cited on page 253." 

So I think it will be conceded that there is ample precedent and authority for 
the board of agriculture to make and adopt rules and regulations, and the only question 
presented is whether or not this rule, commonly known as "Form 7," is reasonable 
and proper. 

A reading of the first page of said form 7 discloses that it is an application on 
behalf of an owner to have an entire herd inspected and tested with tuberculin, and 
that the diseased animals, if any, be disposed of according to the rules of the board. 
This test is to be made at the expense of the state, and the owner agrees to observe 
and comply with the precautions and rules recommended by the board to prevent 
the reintroduction and redevelopment of tuberculosis in the herd. There is a cer
tificate that this request is made voluntarily, and the time when the cattle came into 
the owner's possession is stated. This portion of form 7 is to be signed with the name 
and address of the applicant. 

It is stated by Timlin, J., in Adams v. Milwaukee, 144 \Vis. 371: 

"Considerable difference of opinion appears to exist" among those having 
a reputation for learning, with respect to the efficacy of the tuberculin test 
for ascertaining the presence of tuberculosis in cattle. This test is made 
by a hypodermic injection of a toxic product of the tubercule bacilli, which 
causes a described and recognized rise of temperature in the animal afflicted 
"ith tuberculosis, but has no effect, or a different effect, upon cattle not so 
afflicted. It seems to be agreed, at least in this case, that the bovine type 
of tubercule bacillus is in form and otherwise distinguishable from the human 
type, by miscroscopic examination. It is claimed by some that the bovine 
type of tuberculosis is not ordinarily communicable to the human system, 
in the absence of abrasion, through the alimentary canal. There is also a 
lack of evidence to establish that tuberculosis of the human lungs, or con
sumption us it is commonly called, in its ordinary form, is caused by the 
bovine type of bacillus. Xevertheless the prevention of this common and 
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usually fatal disease is by some of the experts put forward as a ground of 
support for the ordinance in question. There is evidence, and also findings, 
to the effect that tuberculosis generally is a disease caused by micro-organisms 
known as 'tubercule bacilli;' that there is a mammalian type of this bacteria 
subdivided into bovine and human bacilli, and that human beings are suscept
ible to infection from the bovine tubercule bacilli by ingestion, inhalation, or 
inoculation. This bovine tuberculosis is communicable to the human being 
throllgh the medium of milk or its products taken as food. Bovine tuberculosis 
prevails among cattle in the country adjacent to Milwaukee. The tuberculin 
test, while not infallible, is the only reliable and useful means for testing 
cattle for tuberculosis." 

Indiana, Delaware, Maine, Maryland, Michigan, Minnesota, New York, North 
Dakota, Oregon, South Carolina, South Dakota, Tennessee, Vermont and Virginia 
have by statute recognized the efficacy of the tuberculin test for ascertaining the presence 
of tuberculosis in cattle, and this legislation, with many decisions of states where the 
test is not made a statutory one, but recognized as authoritative, manifests a wide
spread recognition, both of danger of infection from bovine tuberculosis and of the 
efficacy of the tuberculin test. 

Even though there are conflicting scientific beliefs and theories in such matters, 
it is for the board of agriculture to determine upon which theory it will base its police 
regulations, and unless this is clearly and manifestly wrong courts would not interfere 
on the ground that the theory was incorrect. This application, and I now speak of 
that portion of form 7 referred to immediately preceding, seems to contemplate that 
an owner who neither has possession of the knowledge, nor has reason to believe that 
his herd is affected with a dangerously contagious or infectious disease, desires the 
board of agriculture to make an inspection. He may have a suspicion of some malady 
or not. He may merely seek, out of an abundance of precaution, a determination 
of his own belief that his herd is in an entirely healthy condition. 

Since there is a duty imposed upon the board of agriculture to provide by all 
proper means for the extermination of these diseases, I conclude that in their discretion 
they can make such tests and examination for that purpose as they deem proper, 
and since there is not as to this particular herd a mandatory duty like there would be 
if notice was brought home to them that the herd was infected, to cause an examina
tion to be made, it is entirely reasonable that they should prescribe a written form of 
application to be signed by the owner, asking for the character of examination that 
it appears to me the part of the form on the first page of form 7 prescribes. I am 
therefore of the opinion that so much of said form as appears on pages 1 and 2 of the 
paper called form 7, down to and including the words: "I desire to have my herd 
tested for the following reasons-(stating the reasons)," is a reasonable regulation 
for the purposes intended. 

Now, coming to the remaining part of said form 7, headed "Rules and Regulations," 
and ending with the affidavit, to my mind even if the matters preceding the affidavit 
contained only such things as the law prescribes, there would be no power in the board 
of agriculture to compel any person to subscribe to and make said affidavit. The 
affidavit itself certifies that the affiant has read the conditions contained in the form 
preceding the affidavit, and that he understands that he must comply with all of the 
conditions before any claim for animals tested by order of the board will be approved 
for payment. It further states that affiant agrees to accept the compensation fixed 
by the board of appraisers on any animals that may be slaughtered as directed by the 
board. 

In concurring as I do with the opinion of my predecessor, No. 1166 supra, of 
course any agreement to accept the compensation fixed by a board of appraisers would 
be unavailing because under that opinion the state board has no right to constitute 
or have such a board of appraisers. 



ATTORNEY -GE~"'ER.AL. 433 

But aside from that, I would deem it an unreasonable regulation to attempt to 
compel an owner to make an affidavit of the character as appears in form 7, which 
possibly would be in corftict with the provisions uf the law as to compensation. This 
would appear to be an attempt on the part of the board to prescribe a rule which would 
penalize a person who might subsequently ask for compensation for cattle destroyed. 

The statute provides for the compensation to be made for animals slaughtered 
by the board under the law. The statute further, in section 1115 G. C. provides 
on what basis the value shall be determined. The same section contains this provision: 

"Section 1115. * * * No compensation, however, shall be made 
to a person who has brought into this state animals affected with such con
tagious -disease, or from a district in which such contagious disease existed, or 
who has wilfully concealed the existence of such disease among his stock or on 
his premises, or who, by wilful neglect or purposely has contributed to the 
spread of such contagion. In caEe the destruction of a horse, mule, or ass 
affected with glanders or farcy, no compensation for it shall be made, if it 
were so diseased when it pass~d into possession of its owner. In appraising 
animals to be killed as hereinbefore provided, the board shall make such 
additional allowance as it shall deem proper because said animals are pure 
bred or pedigreed." 

These express provisions, declaring when compensation shall not be given under 
familiar principles seem to me to exclude any other provisions such as by regulation 
or rule of the board to prevent or forfeit compensation. 

I do not deem it necessary to specifically take up the rules and regulations found 
in this form, preceding the affidavit spoken of and following the prior application 
blank which is to be signed by the owner and which I have held under the interpre
tation I have given that application is a reasonable regulation for that purpose. 

I take it that your board has other rules and regulations than the ones contained 
in form 7. Any rule and regulation adopted by the state board of agriculture which 
is reasonable and which is effective in carrying the law into execution can be adopted, 
and it is only proper and right that a copy or notice of these regulations be given or 
sent to all persons for whose guidance these rules are intended. lt does not seem 
reasonable to me, nor can I see the utility of prescribing a rule that all persons coming 
under a specific regulation should have to sign up a copy of same. In the case of pros
ecution for violation, all that would be necessary to show would be the proper adop
tion of the rule and that the party had notice of same. 

It is therefore my opinion that the board is without authority to compel an owner 
to sign up any form containing the rules and regulations of the board pertaining to 
quarantine or destruction of his animals and obtaining compensation therefor, and 
that so much of form 7 as prescribes same is unauthorized. 

I further hold that the board has no authority to prescribe that any person should 
make affidavit to any form or sign any form, and on his failure so to do that they 
penalize a person in any manner. 

Your sixth question is: 

"6. If a man has his cattle tested by the state and the state finds them 
to be infected with tuberculosis and appraises them, but the owner of the 
cattle refuses to sign form 7, is the owner of the cattle entitled to be reimbursed 
by the state under the statutes, notwithstanding that he refuses to sign form 
7?" 

Section 1116 supra provides that when claims of owners of animals killed under 
provisions of law are approved by the board of agriculture, they shall he paid from 
funds appropriated by the general assembly for that purpose. 
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As you have seen in my discussion of your question 5, it is my opinion that fail
ure to sign form 7 or any other prescribed form should not, and could not in law, mil
itate against the rights of the owner of destroyed cattle for compensation. So if the 
board, proceeding under section 1114 G. C., destroys animals, and, considering the 
the owner's claim, finds that the owner would be entitled to compensation in the amount 
determined, but for the fact that he had refused to sign form 7, they would be acting 
entirely without the law and exceeding their authority to disapprove said claim on 
that ground alone. As I said before, the law provides when compensation shall not 
be made. I take it that the provisions of the statute are exclusive. The board can 
neither add to nor subtract from the provisions found in the statute. 

My answer to your question therefore is that such owner would be entitled to the 
approval of his claim, notwithstanding that he had refused to sign form 7. 

Your seventh question is: 

"7. Has the board of agriculture the right to employ appraisers, o~ should 
the appraisers be chosen as follows: One by the board, another by the owner 
of the cattle, and the two so chosen to select the third?" 

It is unfortunate that the legislature, in the language used in section 1114 G. C. 
supra was not more specific on the question of appraisal. This section provides that 
the board 

"* * * shall determine through its secretary, what animals shall be 
killed and appraise or cause them to be appraised . by disinterested citizens 
as provided by law. * * *" 

This language fully empowers the board of agriculture to make the appraisement 
themselves, and just as specifically authorizes the board to "cause them to be ap
praised by disinterested citizens as provided by law." 

While some question may be raised as to the lack of provision of law on the sub
ject, it is my view that reading the act as an entirety and keeping in mind the pur
poses for which the legislature enacted it, and the broad, plenary powers given the 
board, it scarcely requires inference to hold that the board is authorized to make the 
selection, in the event they do not appraise, of dis~nterested citizens to make the ap
praisal. 

These cattle are not taken for public use after the analogy of eminent domain, 
but they are destroyed for the public good, under the police power. They are not 
destroyed until a scientific test, recognized as proper and reliable and applied by a 
"competent veterinarian in the employ of the board" had shown and it had been ad
judged that they were either affected or had been exposed to a dangerous and con
tagious malady, and it would be aboolutely unreasonable, merely because the board 
of agriculture could not make the appraisement, that the owner should lose his prop
erty. 

Of course there is no duty to make reparation to the owner, and Ohio, like many of 
her sister states could have legally prescribed the destruction of such cattle without recom
pense, and compel the owner to stand the loss for the public good. The books are 
full of cases upholding such procedure. But in her well known liberality the state 
has by statute authorized such compensation to be made for such destroyed animals 
as is approved by the board of agriculture. 

Sitting, then, in a quasi judicial capacity, the board is interested, among other 
things, in determining what would be a just recompense under the law to the owner 
for the property so destroyed. The appraisal of this property is for the purpose of 
affording light to the hoard. It is my view that the statute intended, and I hold 
that the statute should be construed tn mean, that in the event the board does not 
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make the appraistment they Eelect such number of appraisers as they deem proper, 
so long as they are in the opinion of the board "diEinterested citizens," and that the 
appraisers so appointed by the board should make the appraisement under section 
1114 G. C. 

Your question is whether or not one appraiser could be selected by the board, 
another by the owner, and the two so chosen to select the third. The statute provides 
that the board shall determir;e, through its secretary, what animals shall be killed, 
and appraiEe or cauoe them to be appraiEed, &c. There would be no authority for 
the owner of cattle selecting one of the appraisers nor for the appraiser so selected, 
with one cl:o3en by the board, to select the third appraiEer. 

The statute does not fix the number of appraiEers, but it is my opinion that the 
board may do so and that the board of agriculture alone can appoint or select the ap
praisers. This would not. preclude the suggestion of names to the board for the pur
pose of appointment or selection, but the appointment or selection would have to be 
made by the board itself. 

Your eighth question is: 

"8. Is it legal for the members of the board of agriculture to appraise 
cattle or animals infected with a dangerous or contagious disease?" 

As stated in answer to the question immediately preceding, I think that section 
1114 G. C. is full authority to the board of agriculture to appraise the infected stock 
that they have determined to destroy. 

Section 1085 G. C. provides: 

"Any investigation, inquiry or hearing, which the board of agriculture 
is empowered by law to hold or undertake may be held or undertaken by or 
before any one member of the board of agriculture or before any member or 
members of the board of agriculture. All investigations, inquiries, hearings, 
decisions and orders made by any one or any two members of the board shall 
when approved and confirmed by the board of agriculture be deemed to be 
the order of the board of agriculture. All matters of general policy shall be 
decided by a majority of the board." 

I think that the above section fully authorizes two or more members to constitute 
an appraising board to appraise infected stock, and that it then would be their duty 
to report their action, for approval, to the board. The mere fact that subsequently 
under section 1116 G. C. the board would be called upon to approve the claims of the 
owners who seek to obtain compensation from the state for animals destroyed, would 
not in any way affect the right and authority of the board to make the appraisement 
under the other provision of the statute. This approval of the claim under section 
1116 G. C. is a condition precedent before the fund appropriated by the legislature 
is available for the payment of such claims. And sitting, then, in a semi-judicial capacity, 
the board passes upon the entire matter, ana I do not believe that the mere fact that 
the appraiEement was made by the same board which approves the claim, would make 
the slightest difference one way or the other. 

Your ninth question is: 

"9. When the board has been informed, or when it comes to the atten
tion of the board that animals are infected with a dangerous or contagious 
disease, and the veterinary department makes an examination and finds 
that said animals are so infected, should the board by resolution declare 
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those animals infected with a dangerous or contagious disease and order 
them appraised, quarantined or slaughtered, and should such procee<!ings 
be made a matter of record in the minutes of the board?" 

Section 1088 supra provides: 

"The secretary of the board shall take and subscribe to an oath similar 
to that of the members of the board, keep full and correct records of all trans
actions and proceedin-gs of the board of agriculture and perform such other 
duties as may be required by the board." 

Section 1099 G. C. provides: 

"Sessions of the board of ag:ticulture shall stand and be adjourned without 
further notice thereof on its records. All the proceedings of the board shall 
be shown on its record of proceedings, which shall be a public record, and all 
voting shall be by calling each member's name by the secretary and each 
member's vote as cast shall be included in the record of proceedings." 

From a reading of these sections in conjunction with section 1085 supra, which 
certainly implies that when action is taken by one or more members of the board such 
action must be approved and confirmed by the board, which would necess~tate a meet
ing of which a record would be kept, it is apparent to my mind that all of the official 
acts of the board, including the matters specifically inquired about in question 9, 
should be made a matter of record, and I am of the opinion that the record of pro-. 
ceedings spoken of in section 1099 G. C. would be the minutes of the board. 

Whether these matters should be acted upon and thus get into the minutes by 
motion, resolution or some other parliamentary form, would be immate:tial, as the 
statute. does not prescribe the manner in which the orders of the board should be 
adopted. Any manner, so that there should be a record of the proceedings of the 
board, would be all that the law would require. Since sections 1112, 1119, 1120 and 
1121 G. C. prescribe penalties for violations of the provisions relating to the board of 
agriculture, the necessity for a record of all their acts is readily apparent. 

In a Kansas case, found in 66 Pac. Rep. 641, under the title Asbell v. Edwards, 
the second paragraph of the syllabus reads as follows: 

"2. The live stock sanitary commission is a body of special and limited 
ju:tisdiction, and, in the quarantining of cattle to prevent the spread of disease, 
is authorized to proceed in a summary manner, and not according to the ordi
nary course of judicial procedure. Its acts, therefore, are to be confined strictly 
within the limits of the jurisdiction conferred; and, when the record of its 
proceedings ordering the quarantining of cattle fails to show the existence 
of the facts which alone will authorize the making of the order, such order 
does not constitute a justification for any action taken under it." 

The court at page 643 says: 

"The live stock sanitary commission, although not a court, is neverthe
less invested with powers judicial in character. The duty of determining 
by investigation of the facts whether a man's property shall be seized and 
withheld from him is essentially judicial. The power to make this determina
tion is conferred on an inferior tribunal, one proceeding in a most summary 
manner, and not according to the course of the common law. The unques
tioned rule in such cases is that rightfulness or regularity of action in acquiring 
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jurisdictio.n will not be presumed, but all such must affirmatively appear on 
the face of the proceedings, else the record of such proceedings will not con
stitute a defense against collateral attack. 1 Bailey, Jur. Sec. 129 et seq 
In Rex v. Croke, 1 Cowp. 26, it was ruled by Lord :Mansfield that 'where by 
statute a specific authority is delegated to particular persons, affecting the 
property of individuals, it must be strictly pursued, and appear to be so upon 
the face of their proceedings.' " 
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When it is considered that section 1089 G. C. grants the board of agriculture of 
Ohio power and authority to establish some eight or ten bureaus and other like sub
departments, the necessity for a record of their proceedings in their different activities 
at once appears. 

I do not know what has been the practice of your board, but since, like a court, 
the board only speaks by its record, I take it that all its acts, as required by section 
1099 G. C., are duly spread upon and shown by "its record of proceedings." The 
existence of facts that call the law into operation in the particular instance should 
always be made a matter of record both for the sake of perpetuating the transactions 
of your board and as evidence of what orders and regulations the board has made. 

Under section 1088 G. C. it is made the duty of the secretary of the board to 
"keep full and correct records of all transactions and proceedings of the board of agri
culture," and under section 1099 G. C. the record "shall be a public record.'' 

The reasons for these statutory provisions are readily apparent. The citizen 
who is interested is entitled to know exactly what the board has done. The person 
whose property was taken or whose property rights are invaded, under the authority 
of the law "controlling necessity," is not legally bound, nor can the board depend 
upon an ephemeral order by word of mouth or a mere memorandum that may have 
but a fleeting existence. A permanent, accessible record is required by the statute. 
And in event that the different bureaus established by the board keep separate min
utes, such records must each and all be approved by the board of agriculture, duly 
attested by the Recretary to authenticate them, in order that the matters and things 
done and performed may constitute the acts of the board of agriculture. 

Answering your specific question, it is my opinion that the v:nious proceedings 
on the part of the board, as stated in said question, should be made a matter of record 
in the minutes of the board. 

Before concluding it might be well to state that the foregoing opinion is based 
entirely on the sections of the law now in force, namely, the act passed by the legislature 
under date of April 21, 1915, approved April 21, 1915, and found in 106 0. L. 143, 
and further to call attention to the fact that since this opinion has been in the course of 
preparation sections 1085, 1088, 1099, 1108, 1112, 1114 and 1115 G. C., which are the 
sections construed herein, with other sections pertaining to the board of agriculture, 
have been amended by the present legislature in the act known as amended house bill 
No. ll5, ::\1r. Bragg, passed March 21, 1917, signed by the governor ::\'larch 29, 1917, 
and filed with the secretary of state March 31, 1917, and which, unless a referendum iR 
filed, will become a law ninety days after said last mentioned date. If there is no 
referendum and the act becomes a law at the end of the referendum period, then at 
that time the amendment of section 1114 G. C. in said amended house bill No. 115, 
will furnish a complete an...«wer to your questions 2 and 7, and the answers to the other 
questions will, when the new act becomes effective, have to be read in the light of the 
changes made by the amendments to the several sections amended. 

The present opinion, I repeat, is a construction of the sections referred to as they 
now stand under the act of 1915, and, as they will stand until the new act goes into 
effect, if it does go into effect, at the end of the referendum period. 

I may have been somewhat prolix in my discussion of the questions asked, and 
perhaps have been guilty of repetition in formulating the different answers, but, as 
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will be seen, the questions are so interrelated that this was a natural consequence, 
almost a necessary result. It has been my object to give as concisely as the question 
would permit what I consider to be the legal construction of the sections of the Code 
involved. 

165. 

Very truly yours, 
JosEPH McGHEE, 

Attorne,J-General. 

SUPPLEMENT TO .OPINION No. 119. TAX LEVIES-UNDER SECTION 
7419 G. C. CAN ONLY BE MADE IN EXCESS OF THE LIMITATIONS 
OF THE SMITH ONE PER CENT. LAW IN CASES OF EMERGENCIES 
-A REFUNDER OF ILLEGAL TAXES CANNOT BE MADE BY AUDI
TOR WHEN SAME ARE VOLUNTARILY PAID-MAY BE MADE WHEN 
A JUDGMENT OR FINAL ORDER HAS BEEN MADE BY A COURT OF 
COMPETENT JURISDICTION ADJUDGING THE PARTICULAR LEVY 
ILLEGAL. 

CoLUMBus, OHIO, April 5, 1917. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have your favor of March 24, 1917, referring to opinion No. 
119, addressed by this department to you under date of March 17, 1917, 

In your communication referring to the former opinion you call my attention 
to certain local conditions as to existing aggregate and combined tax rates in some 
of the taxing districts in Miami county. This condition disclosed in your commu
nication raised a question as to the correctness of certain general observations made 
by me with respect to the proper construction of section 7419 of the General Code 
in the light of the supreme court cases discussed in the former opinion. These obser
vations, which strictly speaking, were not essential to the determination of any ques
tion made by you, are found on pages 4 and 5 of said opinion No. 119. 

Though I .am not convinced that these observations in the abstract are incorrect 
as a construction of section 7419 of the General Code, further consideration as to the 
application of the provisions of section 2 of article XII of the state constitution con
vinces me that the same are incorrect in their application to the local conditions dis
closed in your communication of March 24, 1917. 

The levy made by the county commissioners of Miami county, under section 
7419 was made as an emergency levy outside of all limitations of the Smith one per 
cent. law, notwithstanding the fact that this levy was so made, I am inclined to the 
view that the budget commission of Miami county could have legally effectuated a 
small part of the levy made by the county commissioners by reducing under the pro
visions of section 5649-3c the estimate of the county commissioners, so that the same, 
together with the aggregate of all other taxes to be levied by the local taxing districts 
would have come within the exterior limitations of the Snith one per ce~~;t. law ap
plicable to such local taxing districts. 

The budget commissioners, however, did not do this, but allowed the levy made 
by the county commissioners under section 7419 to stand as a whole, and in as much 
as the supreme court in the case of Staley, auditor, v. State ex rei. Hunt, et al., has 
by its judgment in this case reversing the lower court, which upheld the legality of 
the tax, in effect determined the whole of said tax to be illegal, I am of the opinion 
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that provision should be made for refunding and remitting the whole of said illegal 
tax to full amount of the levy, which I am advised was a levy of 1.4 mills upon all the 
taxable property in the county. · 

166. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISCHARGED SOLDIER-NOT EXEMPT FROM PAYJI;IENT OF FEE FOR 
OPERATING SHOOTING GALLERY. 

T he:re is no statutory authority in Ohio exempting a discharged soldie:r from the pay
ment of whateve:r license fee may be imposed upon the business of ope:rating a shooting 
galle:ry. 

CoLUMBus, OHio, April 5, 1917. 

HoN. RoGER D. HAY, Prosecuting Attorney, Defiance, Ohio. 

DEAR Sm:-1 have your letter of March 13, 1917, as follows: 
"I am writing you in reference to an inquiry which came to my office 

but as I could not find any law covering the same I thought it would be best 
to get an opinion from your office. 

"There is a section of the General Code which provides as follows: That 
an honorably discharged soldier who had served as a private or other officer 

~ in the service of the United States during the late rebellion is entitled to a 
pedler' s license. 

"There is an honorably discharged soldier in the county of Defiance, 
state of Ohio, who wants to place a shooting gallery in operation in the city 
of Defiance and be exempt from any municipal tax license or county tax. 
Kindly advise me if this can be uune?" 

Sections 6347, 634-9 and 6351 of the General Code read: 

"Section 6347. When a person files with the auditor of a county, under 
oath, which may be administered by such auditor, a statement of his stock 
in trade in conformity with law requiring the listing of such stock for taxa
tion by merchants or others, and pays to the treasurer of such county the 
proportionate amount of taxes on such stock in trade in conformity with 
law, and complies with the terms set forth in section sixty-three hundred and 
forty-nine, such auditor shall issue to him a license to peddle such stock any
where in this state. 

"Section 6349. Before receiving such license the applicant, if intend
ing to travel on foot, shall file with the county auditor the county treasur
er's receipt for twelve dollar~; if intending to travel on horseback or in a one
horse vehicle, he shall file such receipt for twenty dollars; if intending to travel 
in a two-horse vehicle, he shall file the receipt for twenty-eight dollars; or, 
ifintending to travel in a boat, watercraft or on a railroad CM", he shall file 
it for sixty dollars. He s~all also pa'y to the a,uditor the sttm of fifty cents M 

the auditor's fee for granting the license. · 
"Section 6351. An applicant for the license, provided in section sixty

three hundred and forty-seven, proving to the auditor to whom such appli
cation is made that he -has served as a soldier or sailor in the servict) of the 
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United States during the late rebellion of the Spanish-An1erican war, and 
has been h'onorably discharged the'refro~, shall pay to such al!ditor as his fee 
for such license the sum of fifty cents, and shall Iii>t be required to make any 
other or furtha- pa~ettt. He shall be exempted from paying any fee for 
a municipal or other license, as required by IB.w or ordinance, duqqis the 
period 5Jdvered by the licertse issued to him by such auditor." --

It will be noted from the above that an honorably discharged soldier Cl\!! secure 
a Iicen!l'e. to peddle stoc,k on the payment of the; sum of fifty cents. This, of course, 
has no bearing upon the operation of a shootipg gallery and I know of no other statute 
exempting a dis~arged soldier from the payment of whatever licehse fee may be im
posed upOn tha,t occupation by the proper authority. 

167. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CONVICT LABOR-CANNOT BE USED TO MANUFACTURE BRICK-FOR 
SALE IN OPEN MARKET. 

The board of administration is not authorized to use convict labor to manufacture 
brick for sale in the open market. 

CoLUMBUS, OHIO, April 5, 1917. 

The Ohio Board of Administration, Columbus, Oh-io. 

GENTLEMEN:-Under date of January 31, 1917, you addressed the following 
inquiry to this department: 

"Referring to the question of prison-made brick: Will you please 
.render us an opinion as to whether or not we are at liberty to sell these brick 
in the open market provided the same are conspicuously marked 'Prison
Made' in accordance with the Constitution of the :;;tate of Ohio." 

In considering this matter let us reverse the usual order of proceeding and look 
first at the statutes and afterwards at the constitution, for the reason that in this 
instance the natural order is reversed and the constitution made from the statutes 
instead of the latter being made to conform to the requirements of the former. 

When the sentiment of organized labor first revolted against competition of con
vict labor it found expression in an act of the legislature, now General Code section 
6213 to section 6218, having reference to a restriction to such competition and pro
viding regulations and restrictions of the sale of convict-made products, the principal 
feature of which was to give notoriety or publicity in each case that the products 
offered for sale were produced by such labor, and required that where articles were 
the product of such labor, whether local or imported from another state, they should 
be branded, labeled or marked "Convict-Made." This act is found in 90 0. L. 319, 320. 

A few years later, when this sentiment became more pronounced, or when its 
influence on legislation became stronger, much more sweeping provision was enacted, 
which is found in 98 0. L. 177, and is now found in sections 2228 et seq. of the General 
Code, which entirely prohibit such competition, with a certain exception hereinafter 
noted. 
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Section 2228 of the General Code is as follows: 

"The board of managers of the Ohio penitentiary, the board of managers 
of the Ohio State reformatory, or other authority, shall make no contract 
by which the labor or time of a prisoner in the penitentiary or reformatory, 
or the product or profit of his work, shall be let, farmed out, given or sold 
to any person, firm, association or corporation. Convicts in such institu
tion may work for, and the products of their labor may be disposed of, to the 
state or a political division thereof, or for or to a public institution owned 
or managed and under the control of the state or a political division thereof, 
for the purposes and according to the provisions of this chapter." 
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The germ of exception alluded to in the original act was found in section 2230, 
to which certain sub-sections have been added by way of amplification, which ap
pears in 102 0. L. 418, and again as sub-sections to section 2227, an act of six sections 
which is f'lund in 103 0. L. 725. 

This la,;t scheme of legislation centered upon section 2228, above quoted, effects 
a repeal of section 6213 of the General Code by implication, or if not it restricts its 
operation to a few rare and limited cases. 

Two purposes are apparent and prominent in this legislation: First, to prevent 
the competition between free labor and convict labor; second, to use convict labor 
freely in the service of the departments of state and its political divisions in the con
struction or repair of all kinds of buildings and public works. This brings us to the 
constitutional provision on the subject in which these two purposes find expression 
in the fundamental law-article II, section 41 of the Constitution. The different 
provisions of this section will here be separated and so statPd for the sake of clear
ness. First, no person under sentence in a penal institution shall "be required * 

* * to work at any trade, industry or occupation, wherein or whereby his work, 
or the product or profit of his work, shall be sold, farmed out, contracted or given 
away; * * *" This standing alone would be clear, unambiguous and peremptory. 
It is followed, however, with the statutory provision which, as above stated, is prac
tically repealed by implication: 

"and goods made by persons under sentence to any penal institution or 
reformatory, without the state of Ohio, and such goods made within the 
state of Ohio, excepting those disposed of to the state or any political sub
division thereof, or to any public institution owned, managed or controlled 
by the state or any political subdivision thereof, shall not be sold within this 
state unless the same are conspicuously marked 'prison made'." 

These two provisions are contradict~ry. The last of the three provisions found 
in this section accomplishes the other purpose mentioned above: 

"Nothing herein contained shall be construed to prevent the passage of 
laws providing that convicts may work for, and that the products of their 
labor may be disposed of to, the state or any political sub-division thereof, 
or for or to any public institution owned or managed and controlled by the 
state or any politicl!-1 sub-division thereof." 

It should have been stated that section 6213 and its kindred provisions found 
their way into that chapter of the General Code under the head of "labels and marks," 
while the other sections are under provisions for penal institutions. The constitu
tional convention, however, saw fit to construct this section by putting together the 
different statutory provisions quoted above. 
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The conflict between the different provisions in the same section is there, arising 
in the manner above described. Between these conflicting provisions there can be 
no doubt as to which is to prevail. The intent of the legislature in reference to the 
subject of convict labor and its competition with free labor of the state is of general 
importance. Its adoption marks an epoch in legislative history. The demand for 
it was unquestionable and insistent. The other was comparatively unimportant. 
Without this consideration, however, the ordinary rules of construction compel the 
enforcement of the first proposition; it is a peremptory requirement, the second propo
sition is not, except upon a condition there be such article to sell. If by such pro
vision you provide that such article cannot be sold without being branded, but by 
another provision you provide that they cannot be sold at all, you enforce both by 
enforcing the main one. If you do not allow them to be sold at all they certainly 
will never be sold without branding. The conflict, therefore, must be settled by 
permitting this great intention to prevail. The will of the people being the funda
mental law in this respect. 

Recognizing the dignity and independence of labor is of the essence of democratic 
institutions of our state. This recognition of it has been placed in the constitution 
in order to insure that such free labor shall not be debased by competition with con
vict labor. It is wisely provided, however, that recognition and enforcement of this 
great principle shall not interft>re with that other practical and proper economical 
consideration whereby the product of this labor is preserved to the advantage of the 
people of the state in the construction of its public works. The two present no con
flict of principle, though the one is as high above the other as humanity is above the 
mue things that men use. 

168. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION-MAY PERMIT USE OF SCHOOL PROPERTY 
FOR GRANGE MEETINGS-SUCH :MEETINGS SHALL NOT INTER
FERE WITH USE OF PROPERTY FOR SCHOOL PURPOSES. 

The board of educ.Jtion may permit the use of a school house and rooms therein, and 
the grounds and other property under their control, for holding grange meetings. The 
boards may regul:Jte such use, but the same shall in no manner interfere with the use of such 
property for school purposes. 

CoLUMBus, OHio, April 5, 1917. 

HoN. D. M. CuPP, Prosecuting Attorney, Delaware, Ohio. 

DEAR Srn:-In your letter of March 22, 1917, you request my opinion on the 
following statement of facts: 

"I have been appealed to by the board of education of Brown township 
rural school district to advise them whether or not the board of education had 
authori,ty to permit meetings of the grange to b~ held in the cep.tralizeci school 
building of such distri6t. As I am informed, these meetings are held for the 
benefit of and are open only to the me'mberllhip of the grange, which I am in
fo~ed is also a secret organization in which membership can be obtained only 
by the candidates being electect thereto by the member of the local organiza
tio,n. 
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"I desire to call your attention to section 7622-3 Gen'eral Code, paragraph 
four thereof." 
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Your inquiry i)wolves a consideration of section 7622-3 G. C. and the other sections 
in the chapter in which said sect~on is contained and which relate to the same subject. 
Section 7622-3 G. C. provides as follows: 

"The board of education of any school district may, subject to such 
re,gulatibn as may be adopted by such board, permit the use of any school house 
and rooms therein, and the grounds and ot,her property under its control, when 
not in actual use for school purposes, for any of the following purposes: 

"1. For giving instructions in any branch of education, learning or 
the arts. 

"2. For holding educational, civil, social or recreational meetings 
and entertainments, and for such other purposes as may make for the welfare 
of the community. Such meetings and entertainments shall be non-exclusive 
and open to the general public. 

"3. For public library purposes, as a station for a public library, or as 
reading rooms. 

"4. For polling places, for holding elections and for the registration 
of voters, for holding grange or similar meetings." 

Said section was enacted May 27, 1915. Prior to that time the sections of the 
General Code, refening to the matters mentioned in the above section, were much 
more general in their n::>ture. To illustrate: General Code section 7722 provided: 

"\\"hen in the judgment of a board of education, it will be for the advantage 
of the children residing in any school district to hold literary societies, school 
exhibitions, singing schools, religiou8 exercises, select or normal schools, 
the board of education shall authorize the opening of the school houses for 
suP.h purposes. The board of education of a school district in its discretion 
may authorize the opening of such school houses for any other lawful purposes. 
But nothing herein shall authorize a board of education to rent or lease a school 
house when suP.h rental or lease in any wise interferes with the public schools 
in such district, or for any purpose other than is authorized by this chapter." 

In construing the above section my predecessor, Hon. Edward C. Turner rendered 
an opinion on April 3, 1915, No. 197, in which he held: 

"The board cf education has no authority in law to rent a school build
ing, or part thereof, to a secret society for the purpose of holding lodge sessions 
and such social functions and entertainments of such society as are not open 
to all persons in the community on equal terms or which will not, in the 
judgment of the board of education, benefit the people of the community." 

So that it was following the time of the rendition of the above mentioned opinion 
that the legislature supplemented said section 7622 by house bill No. 549, which in· 
eluded the above section 7622-3, and was entitled: 

"An act to repeal sections 2457-1 and 2457-2 of the General Code and 
to supplement section 7622 by sections 7622-1 to 7622-7, inclusive, providing 
for the use of school buildings and other public buildings and grounds for 
educational and recreational purposes." 
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In the act which contained sections 2457-1 and 2457-2, when originally enacted, 
and being H. B. No. 41, entitled "An act to provide for, aid and encourage the civic, 
social and moral development of the local communities throughout the state," passed 
April 17, 1913, there was also contained section 2457-3 which provided that boards 
of coupty commissioners be authorized to provide for the organi~ation and· mainte
nance of civil and social centers throughout the country, to employ an expert director 
to superintend and administer the same and to levy a tax and create a fund for the 
payment of all the expenses involve.d in the social and educational work contemplated 
in this act. 

In construing said last mentioned section my predecessor, Ron. Timothy S. Hogan, 
held tliat the couhty commissioners had no power to expend money in the public 
treasury for the p~'rpose of establishing soc.ial centers, that such objects were foreign 
to the usual county expenditures as provided by law and that they had no authm;ity 
to pay the salary of a social service director and other necessary expenses connected 
with social centers. 

·so that it seems to me the legislature expressed a clear intention when it enacted 
General Code section 7622-3, which permitted the use of school houses for the purposes 
mentioned thereon, subject, however, to such regulations as may be adopted by the 
board of education, which body has general control of school houses. 

It will be noted that section 7622-3, above quoted, is divided into paragraphs 
or numerical subdivisions. For instance, subdivision 2 provides for the holding of 
educational, civic, social or recreational meetings and entertainments, and for such 
other purposes as may make for the welfare of the community, and then provides: 

"Such meetings and entertainments shall be non-exclusive and open to the 
general public." 

The next numerical subdivision refers to public libraries and reaeing rooms and 
then subdivision 4 provides for holding elections and "for holding grange or similar 
meetings." I can gather but one intention from the said language and that is, that 
it was the intention of the legislature to permit the board of education of any school 
district, subject to such regulations as might be adopted by the board, to permit the 
use of any schcol house and rooms therein and the grounds and property under its 
control, when not used for school purposes, to be used for holding grange meetings. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-Generol. 

P. S.-I am not pasRing on constitutionality of the act, in its entirety. 
JosEPH McGHEE, 

Attorney-General. 
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169. 

ANSWER TO XIXE QUESTIONS RELATIVE TO CONTRACT BETWEEN 
COUNTY CO:\IMISSIONERS OF MIAMI COUNTY AND THE DIRECT
ORS OF THE ~llAMI CONSERVANCY DISTRICT. 

1. The contract ;;Uvched is not void, neither is it entirely good and enforcible. 
lis provisions are severable ond in the main not illegal. 

2. The provision in said contract of an intention to co-operate with the conservanC1J 
directors of the Miomi conservcnC1J district so for as the commissioners may do so according 
to law, is not illegal. 

3. The county commissioners have the power to grant to said conservancy directors 
the right to maintain levees across the county highways. 

4. The county commissioners may contract with the conservancy directors as to the 
grade of the road in crossing. 

5. The commissioners have the right tmd duty of maintaining roads and streets vfter 
such grade has been changed for the purpose of crossing such levees. 

6. The county commissioners cannot contract with regard to paving of county high
ways and thereby bind their successors in office indefinitely. 

7. The county commissioners by contrJcting with the conservancy directors as to a 
release of dvmages or protection against damages to abutting property cannot bind the 
owners of such property. The provision of the contrc ct in that respect is binding on the 
conservancy directors so far as they can be bound by law. 

8. This department will not undertake to decide what acts might be in contempt of 
court in the absence of a complete record of the case in which the order of injunction in ques
tion is made, and all rdditionol facts in reference thereto. 

9. There is no obJection to a provision in a contract of this character to expressly 
limit all stipulations to be performed by the commissioners by such language as "insofar 
as said board of county commissioners may legally and properly do so," or similar lan
guage. The provi.~inn, however, is 11nnecessary, as such limitation exists in the nature of 
the case without it. 

CoLUli!Bus, Omo, April 5, 1917. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR Srn:-I have your communication of February 15th, 1917, which includes a 
contract between the commissioners of your county and the directors of the Miami 
conservancy district and consists of nine inquiries in reference thereto, which are as 
follows: 

"1. Whether or not the county commissioners have power to enter 
into such a contract. 

"2. On the second page of said proposed contract the first paragraph 
declares the intention to co-operate and assist on the part of the commission
ers. Is this within their legal authority? 

"3. Have they the right to grant to the district the right to maintain the 
levees, mentioned on said second, third, fourth and fifth pages, where same 
are upon county property or across public highways? 

"4. Have the commissioners the right to contract as to what the grade 
of the road should be which must go over said levees, as specified on the 
sixth and sev~nth pages of said proposed contract? 

"5. Have the commissioners the right to contract to maintain such roads, 
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streets and avenues in the manner prescribed in the fifth, sixth and seventh 
lines on page seven of the proposed contract? 

"6. Have the commissioners the right to contract with regard to the pav
ing as provided under the head of paving on page seven in said proposed con
tract (particularly have they the right to agree that no paving shall be done 
except in a manner to be approved by the chief engineer of said district)? 

"7. Does section four appearing on pages seven and eight of said pro
posed contract provide and effectually release from damage on abutting 
property in favor of the cou.nty? 

"8. In the year 1914, the county commissioners of Warren county 
attempted to build a retaining wall on the west side of the Great Miami river 
and extending northward from the suspension bridge mentioned in the 
contract above referred to, and attempted to let a contract for such purpose. 
The performance of that contract was enjoined by the courts (not, ·as I under
stand, because the county commissioners did not have the power to build such 
wall, but on account, I think, of questions arising on the specifications and 
form of contract and form of execution thereof) and the commissioners were 
enjoined from paying anything to the contractor for the work which he had per
formed thereon, he having constructed, or partially constructed, from 100 to 
200 feet of said wall at the northern end thereof (the total wall intended to 
be about 1,350 feet long). Subsequently it appeared that the county did not 
own the land upon which tlus partial construction had taken place. After 
the injunction above referred to was granted, I understand it was held by 
the court of common pleas that the county commissioners had jurisdiction 
to build a wall on tJJ.e west side of this river, and ih still another proceetl,ing I 
understand that the court of common pleas in this county held that for. the 
county to purchase the land upon which the partially completed wall stood 
at a price which would enable the owner thereof to compensate the contractor 
who had commenced constructing the wall would be a viola1;ion of the original 
injunction. All of these proceed~gs took place before I was in office and I am 
nbt very fami~iar with exactly what occurred. After the proceed\pgs above 
referred to, a contract, in an independent proceeding of the county commis
sioners, was awarded to another party for approximately 700 feet of wall 
running northward from the suspension bridge, this 700 feet of wall being 
necessary in the restoration and repla-ci3ment of one of the county roads which 
was damaged by the 1913 food. T.l:iis latter wall was l<_?cated on land whicih 
belonged to the county. It will thus appear that there is now a 700 foot wall 
belonging to the county extending from the suspension bridge northward, 
that there is then a gap of from 400 to 600 fee't and then the original piece of 
wall which was partially c-onstru'cte'd under the contract was enjoined- the 
land on which the 700 foot wall was constructed being the land mentioned 
in sect,ipn one on' page two of the proposed contract as lying between the 
Miami ~iver and the street or highway in the village of Fran\lin, known as 
M,iami Ave., and the wall being referred to at the bottom of s~d page of 
said contract. Under t~s set of facts, would the·p~oposed contract in any way 
violate the injunction granted against the performance of the first contract 
or" the buildJ.ng of the wall which I mentioned above, and would it in 3,11y way 
render the county or the county commissioners liable to the contractor the 
parformance of whose contract was enjoined as ·above set forth? 

"9. Would it not be proper in a contract of this character to insert in all 
cases where the commissioners are extending any right the limitation, 'Insofar 
as said board of county commissijmers may legally and properly do so,' or 
language to that effect'!" 
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Tlte contract is as follows: 

"CONTRACT 

"between 

"THE BoARD OF CouNTY CoMMISSIONERS OJ' WARREN CouNTY, OHIO, 

"and 

"THE MIAMI CoNSERVANCY DISTRicr. 

"This instrument of writing made between The Board of County Com
missioners of Warren County, Ohio, hereinafter designated the 'commissioners,' 
and The Miami Conservancy District, a body corporate and a political sub
division of said state duly established and organized under the provisions of 
the statute known as the 'Conservancy Act of"Ohio,' having its office at the 
city of Dayton, Ohio, and hereinafter designated the 'district', 

"Witnesseth: That whereas the board of directors of said district has, 
pursuant to the provisions of said conservancy act, and for the purpose of pro
tecting life and property against floods in the valley of the Miami river in said 
state, duly adopted an official plan for said district, which said official plan has 
been duly approved by the court as in said act provided, and which plan is 
subject to immaterial modifications in order to adapt it to local conditions 
throughout said district as provided therein and in said conservancy act, and 
which said official plan thus adopted and approved is of record in the office of 
said district, at Dayton, Ohio, to which record thereof reference is here made; 

"And, Whereas it is necessary for said district, in order to execute said 
official plan, and in order to accomplish the objects and purposes thereof, to con
struct and to perpetually maintain and operate certain parts of the levees and 
other works and structures provided for therein, over and upon certain lands 
belonging to said county of Warren located in the village of Franklin in said 
county, and also over and upon certain parts of certain streets, avenues, alleys 
and roads located in Franklin township in said county, which said lands and 
said parts of streets, avenues, alleys and roads arc within said district and are 
hereinafter particularly described; 

"And, \Vhereas said commissioners intend hereby to co-operate with and 
assist said district in constructing, maintaining, using and operating th.e 
works provided for in said official plan, to the extent which it may do so under 
the provisions of said conservancy act and the other laws of said state: 

"Now, Therefore, in consideration of the sum of One Dollar (81.00), paid 
by said district and received by said county of Warren, and for and in con
sideration of the advantages which will accrue to said county and its inhabit
ants, and to said district, by reason thereof, and of the promises and covenants 
on the part of each said commissioners and said district, as hereinafter set 
forth, the said commissioners and said district do hereby mutually agree as 
follows, to wit: 

"LEVEE, ETC., ON COUNTY PROPERTY. 

"Section I. The said commissioners do hereby give and grant to said 
district, its successors and assigns forever, the right to construct and to per
petually maintain the levee, or part of levee, and such other structures as are 
or may be provided for in said official plan, over and upon that parcel or 
tract of land belonging to said county of Warren and situate in the village of 
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Franklin, being all of those parcels of land lying between the Miami river and 
the street or highway in said village known as Miami avenue, and being those 
certain parcels of land conveyed to said county by Philip Nickel. and the heirs 
of Joseph D. Reed, deceased, and also the right to construct and to perpetually 
maintain upon and over and along said Miami avenue, which is now and 
always has been a county road, such parts of said works which are now or 
may be provided for by said official plan, and also the right to perpetually 
control and maintain the said tracts or parcels of land above described in so 
far as may be necessary for the execution of said official plan and to accom
plish the objects and purposes thereof; provided, however, that no structure 
of any kind shall be erected or permanently maintained by said district upon 
said Miami avenue which will at any point lie located less than 30 feet from the 
westerly line of said avenue, and provided further, that nothing shall be done 
by said district which will impair the stability of the concrete retaining wall 
heretofore erected on said land by said county, or which shall endanger the 
present security of the suspension bridge across the river. 

"LEVEES UPON A~'D ACROSS STREETS AND RoAnS. 

"(Here follows a detailed description of such roads.) 

."APPROACHES AT LEVEE CROSSINGS. 

"And it being intended that the construction and maintenance of said 
levees, or parts of levee~, upon and across certain parts of those of the afore
said streets, avenues and roads which are next hereinafter mentioned shail 
not, except during the work of construction, interfere with or obstruct the 
same for the purposes of public travel, the said district hereby agrees, at 
the time of constructing said levees, to construct in connection therewith 
approaches having uniform slopes, not exceeding five (5) per cent., and not 
less than seventeen feet in width, for the following distances from the center 
lines of said levees across the same, to wit: 

"(Here follow specifications for five such crossings.) 

"And said district also hereby agrees to surface all of the traveled parts 
of the top of said levees at each and all of said five cro;:sing points last above 
mentioned, and also the said approaches thereto, for a width of not less 
than 17 feet, with a eoating of good gravel suffi.eient to make the same suitable 
for public travel, except where the same may, as is hereinafter provided, re
quire paving with brick or other material; and said district also hereby agrees 

·to construct on either side of each and all of said approaches where the same 
are more than five feet high, a good substantial guard rail; but it is agreed 
that after said approaches shall have been thus constructed and protected 
the said commissioners or other authorities who may be required by law to 
maintain said roads, streets and avenues, of which they will be a part, shall 
maintain said approaches and said guard rails. 

"PAVING. 

"Section III. Nothing in this instrument contained shall be construed 
to prevent said commissioners, or any other lawful authority, from paving 
the top surface of any of said parts of levees at said five crossing points afore
said, or the approaches thereto, with briek or other material, but no such 



ATTORNEY -GE}."'ERiL. 449 

paving shall be done except in the manner approved by the chief engineer 
of said district, and this to the end that said parts of said levees shall not 
thereby he rendered ineffectual for the purposes intended by said official 
plan; and in the event any of said streets, avenues or roads shall have been 
paved prior to the construction of said levees and approaches by said dis
trict, then, and in any such case, the said district hereby agrees to pave the 
top surfaces of said parts of levees and the said approaches, and in so doing 
to use material of equal quality and to conform to the same plans and speci
fications, so far as applicable, as may have been used in said prior paving, it 
being agreed and understood, however, that said district may, in SUQh re
paving use such part of the brick and other material, if any, used in the original 
paving as may be available; and provided further, that said district shall 
have the right, if the same be demanded and provided for at a suitable time 
during the progress of the work of such prior paving, by paying, or obligat
ing itself for the payment of, the additional cost thereof, to have said parts 
of levees and said approaches constructed and paved in connection with 
said work. 

"DAMAGES TO ABUTTING PROPERTY. 

"Section IV. The said district hereby agrees, before commencing the 
construction of any of said work herein provided for, by settlement, or by 
proper legal proceedings, to compensate the owners of all property abut
ting upon those parts of said streets, avenues, alleys and roads above des
cribed where said levees and the approaches thereto are to be constructed, 
for all damages which will result to such property by reason of such con
struction and the maintenance thereof, and to hold said commissioners and 
said county of 'Varren free and harmless by reason of any and all such 
damages. 

"Section V. And it is hereby further agreed that nothing herein con
tained shall be construed as, or shall constitute, a waiver of the legal right 
on the proper authorities of said district to assess the said county of. Warren 
for benefits which may accme to it by reason of the execution of said official 
plan as provided in said conservancy act, and also that none of the rights 
herein given and granted to said district shall be a credit. upon, or an offset 
against, any such assessed benefits. 

"IN WITNESS WHEREOF, etc., etc. 
"(Duly executed and acknowledged.)" 

1. Your first question is whether or not the county con.missioners have power 
to enter into such contract. If you mean to inquire wheti•· Jtc whole contract is 
absolutely void, the answer is -no. The different proviP!·' . of the contract are 
severable, and in the main are within the power of the comn . · ,oners, although as to 
some of them it is doubtful whether they be so. It follows, ! ·'wever, from this cap
ability of separation that those which are valid are in no p,:.nner affected by any 
that might be void, and the answer as to its different provi~inr.s and detail will nec
essarily appear in discussing the other inquiries. 

2. This question, likewise, as separated from those th:" :ollow, is not of much 
consequence, as it consists simply of a declaration of intem. · 1., and of course they 
have the power to declare their intention whether that inteminp be to act in accord
ance with law or otherwise. There can be no objection, hu·. · .· 't'r, as it is merely a 
preamble and is expressly confined by the phrase to the ex,, r which it may do so 
under the provisions of said conservancy act and the other lu11· ,f said state. 

3. The answer to this inquiry relates back to the first, "' here is the real tes
of the power of the commissioners. The county commissiout•rs are the general rep-

15-Yol. I-A. G. 
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resentatives of the county, and have a great deal of authority, the extent and limits 
of which are to be found scattered through a great number of sections of the General 
Code. They have not only these express powers given in all these sections, but such 
incidental powers as are necessary to carry the principal ones into effect. 

There are two lines of authorities upon the subject of the power of county com
missioners, seemingly contradictory. One set of cases seems to give them most ex
tensive and plenary capacity as the general representatives of the county, the other 
class seems to restrict them to the letter of the various statutes dealing with their 
duties in detail, only allowing enough implied power to carry the express into effect. 

These two series of precedents, upon analysis, are found to be not so conflicting 
but that a harmonious system of law may be evolved out of all of them. This recon
ciliation comes from observing that the restricted class consists of cases involving 
statutes dealing with details which they regulate while the more liberal ones deal 
with the board in its general representative capacity. 

Section 2408 G. C., purporting to define their general authority, is very meagre 
and restricted, and in examining this, and all the sections, it should be in reference 
to the political history of the state and the decisions of the courts in reference there
to. This will not be attempted either with any comprehension or any especial detail, 
but only by reference to a few cases where the subject is conspicuous and pronounced. 
The subject gets into the very early reports, and the supreme court ell.-presses a very 
expansive theory on their authority in an early case, viz.: 

Carder v. Commissioners, 16 0. S. 354 in which they declare: 

"The county commissioners is the body-the quasi-corporation-in 
whom is vested by law the title to all the property of the county. In one 
sense they are the agents of the county; in another sense they are the county 
itself. It is in this latter sense that they aequire and hold in perpetuity the 
title to its property. In this capacity they not only act for the county, but 
also act as the county." 

This extended interpretation of their authority still prevails and is cited with 
approval in a recent case. 

State v. Allen, 86 0. S. 244. 

The above is cited by reason of its general application to the authority of the 
commissioners. A much earlier case declared the same doctrine with nearer refer
ence to the present inquiry. 

Widow, etc. of Reynolds, deceased v. Commissioners, 5 Ohio 204. 

The syllabus says with the greatest possible brevity: 

"Where real estate is vested absolutely in the county commiSSioners 
for public purposes, they may dispose of it in the same manner as individuals." 

The facts and opinion in the case bear out this broad statement to the fullest extent. 
A long time after this decision the legislature enacted what is now G. C. 2447 

granting authority to the commissioners to sell real estate. 
From the above case it is apparent that this section was merely declaratory of 

power they already possessed. The last legislature added a supplemental section 
in the nature of a restriction, requiring such sale to be by resolution adopted by a ma
jority of the commissioners. There is probably no doubt (considering this provision 
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of the contract for that purpose as a sale) that the commissioners have passed such 
resolution in the present rase either definitely or by the resolution authorizing the 
execution of the contract. The interest in real estate granted by that provision of 
the contract is the equivalent of a perpetual lease. This was held in Widowv. Com
missioners, supra, to te a conveyance of a chattel interest. Later decisions, how
ever, and the weight of authority establish it as an interest in land. The distinction 
is not important, as the authorities granting power to sell are broad enough to include 
leases, if indeed the latter are not more plainly than the former within the power. 

The right to sell land, if given by the statute above mentioned, might exclude 
the idea of giving it away, as is done in the present instance, which makes the above 
consideration of the authorities important. But it is safe to assume in a case like 
the present, where the transfer of an interest in real estate is in co-operation with 
another public body, and for a distinctly public purpose, that the commissioners 
have the right to make the grant. 

4. The answer to your fourth inquiry largely involves the same general con
siderations discussed in the third above, to which attention is again called. 

The authority of the commissioners in reference to roads is statutory, but always 
with the concomitant that such statutes are to be construed with the above general 
extensive authority of the commissioners. These statutes have many times been 
modified, and are now found in what is commonly known as the "Cas's" law. It is 
a common practice for county co~missioners to change the grade of county roads, 
slight or moderate changes being made as a matter of common practice without any 
proceedings for that purpose. 

It has also been considered that they have not the right to make radical and 
entire changes without statutory authority, as in such cases as where they change 
the road at a grade crossing of a railroad, either to place it above or below the latter, 
for which purpose they have authority in section 6956-1 and 6956-2 G. C. The con
templated changes of grade in this instance are probably equally as great or greater 
than that involved in the case of the railroad crossings. However, the commissioners 
have no choice about the matter, as the authority is given the conservancy directors 
to change the grade ad libitum. Among a long list of acts which the latter may do 
as provided in section 6828-15 G. C., we find "to construct or elevate roadways and 
streets." Such directors have, however, a dominant power or eminent domain (sec
tion 6828-17), which is expressly given them over all townships, villages, counties 
and cities. The powers of the conservancy commission are plenary and autocratic. 
It is not too much to say they supersede all other powers, both of individuals and the 
public, in reference to the real property of the district, as applied to the purpose of 
their office and duties. So that if the elevation of the roads inquired about can be 
made without the authority and against the will of the county commissioners, it would 
seem that they should have power to contract as to proper approaches for such higher 
grades to pass over such levees. 

The proposed changes can be made, and will be if the conservancy directors so 
determine. The county commissioners are not compelled to make ineffectual resist
ance, neither do they have to sit idly by and permit that which is inevitable to take its 
random course. They have jurisdiction and power to act for the interest of their 
constituents in an intelligent and business-like manner. Instead of compelling a con
demnation proceeding by their inaction, they may save the expense and delay thereof 
by a reasonable agreement. And this may consist in an arrangement whereby the 
status quo may be preserved as far as the nature of the improvement permits, and 
saving the county prPsent and future expense in making the changes that are un
avoidable. 

5. There can be no doubt, after these roads are changed, of the duty of the com
missioners to maintain them in the same manner that they do other roads, as after 
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such change they will have no different legal character from what they did before. 
This, of course, bears no reference to the distribution of powers and duties between 
county commissioners and township trustees. 

6. I know of no authority, and can conceive of no theory, upon which the county 
commissioners would have the right to delegate to the engineer of the conservancy 
district the power to decide the manner, terms, or specifications of future paving. 
The purpose of the approval of the engineer, however, is stated as follows: "and this 
to the end that said parts of said levees shall not thereby be rendered ineffectual for 
the purposes intended by said official plan." This restricts the interference with 
paving to the actual necessity of the case, and as the conservancy authorities have 
complete power over the district in that respect, the question of the power of the 
commissioners to contract for it is not very important. It is also true that it is not 
a matter of consequence to the county whether this provision be binding, and the 
conservancy commission, being sure of its own powers, and having good counsel at 
command, is asking no opinion. 

It may, at least, be said of this provision of the contract, from the standpoint 
of either party to it, that there is nothing in it that can be injurious. 

7. If the commissioners are liable, or become liable to any one in damages, they 
can not answer such person by sending bim to the directors of the conservancy dis
trict .. "A" may contract with "B" that "B" will pay damages caused by "A" to 
"C." This can not compel "C" to look to "B" but may enable "A" to call on "B" 
to be made whole should "A" be mulcted in damages. 

There is some provision in the conservancy law for the conservancy district to 
become liable for such damages. They have, as we have seen, authority to condemn; 
and section 6828-17 provides that in the exercise of that right 

"care shall be taken to do no unnecessary damage to other public utilities, 
and, in case of failure to agree upon the mode and terms of interference, 
not to interfere with their operation or usefulness beyond the actual necessities 
of the case, etc." 

And it is provided that upon a change of plan, if the change does not 

"actually increase resulting damages for which the board is not compelled 
to make amicable settlement. (Section 6828-37.)" 

no action other than a resolution shall be necessary. 
Without pursuing the subject further it may be stated that while it is not now 

possible to forecast all that may be hereafter held by the courts upon various phases 
of the conservancy act, including this under consideration, yet this provision is as 
well worded to fix the obligation as could well be done. 

8. It would not be proper to submit a direct answer to your eighth question. 
No one should undertake to say what act would be contempt of court by way of viola
tion of injunction, without having the order of injunction before him, and having 
that, it might be necessary to have the whole record of the case, and then with the 
whole record before you it might still be necessary to have additional extrinsic facts 
applying it to the question in hand. All these sources of information are at your 
command, and by an examination of them you can readily determine whether the case 
you partly describe would be, or not, a violation of such order. It is impossible to 
state, by a study of the facts as stated in your inquiry, just exactly whether or not 
any suggested action would violate this order. 

9. There would be no impropriety in the insertion of the matter set out in this 
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inquiry in the contract. However, the limitation is there as a matter of law without 
being expressed, and it would hardly be necessary to reform and re-execute the con
tract for the mere purpose of including it. 

170. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTION FOR ROAD IMPROVEMENT IN 
WASHINGTON COUNTY. 

CoLUMBus, OHio, April 5, 1917. 
State Highway ·Department, Columbus, Ohio. 

GENTLEMEN:-! have your communication of March 23, 1917, in which you ask 
my approval of supplemental final resolution made in reference to the following im
provement: 

"Washington county-Section 'H', Hockingport-Powhatan road, Pet. 
No. 1351, I. C. H. No. 7." 

I have carefully examined this resolution and find the same correct in form and 
legal. 

There is one suggestion, however, that I desire to make, and that is the fact that 
it sets out in the resolution the following: 

"In all a distance of about 53.8 miles." 

It occurs to me that this must be an error, and I call it to your attention so that 
if it is it can be corrected. 

171. 

Yours very truly, 
JoSEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTION FOR ROAD IMPROVEMENT IN 
MAHONING COUNTY. 

CoLUMBUS, OHIO, April 5, 1917. 
State Highway Department, Columbus, Ohio. 

GENTLEMEN:-! have your communication of April 3, 1917, in which you ask 
my approval of a final resolution made in reference to the following described highway: 

"Mahoning county-Section 'b', Youngstown-Lowellville road, Pet. 
No. 3132, I. C. H. No. 14." 

I have examined the said final resolution carefully and find the same correct in 
form and legal. 

Very truly yours, 
JosEPH McGHEE, 

Attorne?J-General. 
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172. 

GIRLS' INDUSTRIAL HOME-CLOTHING FURNISHED INMATES THERE
OF-NOT CHARGE AGAINST COUNTIES-8ECTIONS 1815 AND 1816 
G. C. APPLY ONLY TO BENEVOLENT INSTITUTIONS. 

Sections 1815 and 1816 of the General Code apply only to benevolent institutions, 
therefore do not apply to the Girls' lndustriol Home at Delowore. For this reason the 
counties of the state cannot be compelled to reimburse the state for the expense of clothing 
inmates of such institutions. 

CoLUMBus, Omo, April 6, l!i17. 

HoN. A. V. DoNAHEY, Auditor of S:tate, Columbus, Ohio. 

DEAR Sm:-I have your letter of February 27, 1917, as follcws: 

"We have a claim certified under section 20 of the General Code for 
clothing furnished for inmates of the girl's industrial school. It appears that 
items therein as to two inmates are in dispute, as follows: 

"Two girls were committed by the proper court in Hardin county to 
an institution of Delawr.re county, and by arrangement were takep ,into 
such Delaware county in13titution. Thereafter, the juvenile court of the 
city of Delaware committed the gills to the girls' industrial school. 

"Proof of these facts have beE)n furnished. The question is whether, 
upon such proof being supplied to the matron of the girls' industrial school, 
the b~l of account should be made against Hardin county, or whether we 
shall c'ompel Delaware county to pay the bill." 

Your question raise's the inquiry, first of all, as to whether or not the counties 
of the state are to be charged with the expense of clothing furnished by the girls' in
dustrial school to its inmates. 

General Code sections 1815 an:a 1816 read: 

"Section 1815. Ail persons now inmates of, or hereafter admitted 
into, a benevolent institution, except as otherwise provided in this chapter, 
and except as otherwise provided in chapters relating to particular institu
tiof!13, shall be maintained at the expense of the statec They shall be neatly 
and comfortably clothed and their traveling and incidental expenses paid by 
themselves or those having them in charge. 

"Section 1816. In c&Se\ of failure to pay incidental expenses or furnish 
necessary clothing, the steward or other financial officer of the institution 
may pay such expenses, and furnish the requisite clothing, and pay therefor 
from the appropriation for the current expenses of the institution, keepipg 
and reporting a separate account thereof. The account so drawn, signed 
by such officer, countersigned by the superintendent shall be forwarded by 
such officer to the auditor of the county, from which the person came; and 
such auditor shall issue his warrant, payable to the treasurer of state for the 
amount of such bill and charge the amount to the current expense fund. 
The county auditor shall then collect the account in the name of the state 
as other debts are collected." 

It has been suggested that although the reading of these sections would not indi
cate that they referred to the girls' industrip,l school at Delaware, nevertheless a review 
of the history of them might lead to the. opposite conclusion. These sections were 
originally sections 631 and 632 of the Revised Statutes of 1880. They were placed 
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in chapter I of Title 5. Title 5 consisted of twelve chapters and was entitled "Ben
evolent Institutions." Chapter 1 related to the general provisions; chapter 2, trus
tees; chapter 3, officers; chapter 4, board of state charities; chapter 5, institution for 
the deaf and dumb; chapter 6, institution for the blind; chapter 7, institution for the 
feeble minded youth; chapter 8, Ohio soldiers' and sailors' orphans' home; chapter 
9, asylum for the insane; chapter 10, Longview asylum; chapter 11, Reform school; 
chapter 12, girls' industrial home. 

The sections relating to the girls' industrial home rem:tined in this position in 
the Revised Statutes until the formation of the General Code. At this time the girls' 
industrial home was placed with the boys' industrial school under the chapter en
titled correctional institutions. Section 631 Revised Statutes became section 1815 
of the General Code. Section 631 R. S. reads: 

"All persons admitted into any institution, except as otherwise provided 
in chapters relating to particular institutions, shall be maintained at the 
expense of the state, subject only to the requirement that they shall be neatly 
and comfortably clothed, and their traveling incidental expenses paid by 
themselves, or those having them in charge." 

In adopting section 1815 of the General Code, supra, the legislature substituted 
for the phrase "all persons admitted into any institution" the phrase "all persons 
admitted into a benevolent institution." Section 1815 G. C. was then later amended 
in 101 0. L., page 157, to read as it does at the present time. 

The statutes do not at any place say just what institutions are to be classed as 
benevolent, correctional or penal, and the only indication we have of what the legisla
ture intended in this respect is the classification in the Revised Statutes and the Code. 
In the Revised Statutes the Girls' Industrial Home was classified as a benevolent 
institution, and later, in the formation of the General Code, taken out of that class 
and placed in the class of correctional institutions, and then when doing this the legisla
ture saw fit to adopt section 1815 in place of section 632 R. S. and make it apply only to 
benevolent institutions. 

It is my opinion that after the adoption of the General Code section 1815 G. C. 
applied only to such institutions as were classed in the General Code as benevolent 
institutions, and it has not, since that time, applied to the Girls' Industrial Home. 

This conclusion is strengthened by the fact that it is easily seen, from a study 
of the purpose and character of the Girls' Industrial Home, that it is a correctional 
institution and not a benevolent one. I am therefore of the opinion that sections 
1815 and 1816 of the General Code do not apply to the Girls' Industrial School at 
Delaware, and for that reason the counties of the state cannot be compelled to reim
burse the state for the expense of clothing the inmates of such institution. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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173. 

VICE-PRESIDENT OF SCHOOL BOARD-IN ABSENCE OR INABILITY 
OF PRESIDENT TO ACT-MAY ATTEND MEETING TO SELECT 
MEMBER OF COUNTY BOARD OR DISTRICT SUPERINTENDENT. 

The vice-president of a school board acts in the place of the president in the absence 
or inability of the president to act. 

Where the president is unable to attend the meeting to select a member of the county 
school board, or the meeting to select the district superintendent, the !lice-president may 
attend and perform the duties of president. 

CoLUliiBUS, Omo, April 6, 1917. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR Sm:-In your inquiry of March 12, 1917, you submit for my opinion the 
following: 

"Section 4728 G. C. provides that the members of a county board of 
education shall be elected by the presidents of the various village and rural 
boards of education in such county school district. 

"Section 4739 G. C. provides: 'Such district superintendent shall be 
elected by the presidents of the village and rural boards of education within 
such district * * *.' 

"In case that the president of a local board of education is prevented 
from attending either of the above meetings, has the vice-president of such 
board of education power to vote in the election of a county board member 
or that of a district superintendent? In case the vice-president should not 
have this power ex-officio, would the board have the right to empower the 
vice-president to cast a vote in such meetings?" 

General Code section 4747, which provides for the election of the president of a 
school board, also provides for the election of a vice-president, which two officials, 
together with a clerk of the board, are the only officers of boards of education provided 
for in the organization of such boards. It has only been of recent years that a vice
president for said board was provided for-to be exact, in the year 1910. Prior to 
that time the only officers of the board mentioned were the president and the clerk. 
The law, as it then read, specified that the treasurer of a city, village or township 
district should be treasurer of the school board, which latter law has been amended to 
provide that the duties of treasurer should be performed by the clerk. At the time 
the law only provided for the president and clerk of a school board there also existed 
a statute which has remained unrepealed, and is numbered 4753, which provides that 
if the president or clerk is absent at any meeting of the board of education, the members 
present shall choose one of their number to serve in his place for the time being, and 
the latter section is in contradiction to section 4747, above mentioned, as far as the 
vice-president is concerned, if the vice-president has any duties to perform. It must 
be presumed, I think, that the legislature, when it provided for a vice-president with
out prescribing the duties of the office, meant that that official should perform his 
usual and ordinary duties, and it is therefore necessary to determine just what duties 
generally devolve upon a vice-president. 

The word "vice" as a preposition means "in the place of or instead;" that is, 
a vice-president, following the definition in the Standard dictionary, is 

"One who is to act, on occasion, in the place of a president." 
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and, as defined by Webster, 

"An officer next in rank below a president," 

thus making that official an officer of the next lower rank than the president. The 
president, as the term implies, is the head or chief officer of the board, one who pre
sides at the meetings of the board and perforn::s all proper and necessary duties, whether 
designated or not, which are required to be performed by such officer in the proper 
transaction of tlre business of the board. He may be and often is given special duties 
and in the sections of the General Code mentioned in your inquiry is dedgnated as the 
person to represent the board in the selection of members of the county school board 
and in the selection of district superintendents. But it seems to me that the language 
of those sections means more than simply the designation of a person to perform a 
duty. · 

General Code section 4728 provides in part: 

"Each county school district shall be under the supervision and control 
of a county board of education composed of five members who shall be elected 
by the presidents of the various village and rural boards of education in such 
county school district. Each district shall have one vote in the election of 
members of the board of education, except as is provided in section 4728-1 G. C . 
• * *" 

Sections 4728-1 G. C. provides: 

"All school districts other than the village and city school district within 
a civil township shall be jointly entitled to one vote in the election of members 
of the county board of education. The presidents of the board of education 
of all such districts in a civil township shall meet for the purpose of choosing 
one from their number to cast the vote for members of the county board of 
education. If no such meeting is held in any year for the purpose of choosing 
one from their number to cast the vote of such boards, the president of the 
board having the largest tax valuation shall represent all such districts of 
the civil township at the election of the county board members. A board 
of education of a rural district having territory in two or more civil town
ships shall vote with the boards of education of the district of the civil town
ship in which the greater part of its taxable property is located." 

It seems to me it was not the intention of the legislature to designate a particular 
person to act upon a particular matter, but rather, using the language of section 4728 
G. C., that "each district shall have one vote;" that is, provided the district com
posed approximately an entire civil township, and if there was more than one board 
of education in a civil township, then the word "district" seems to have included 
not only the individual school district, but the entire township, as a district entitled 
to one vote. It is true by the provisions of General Code 4729 

"the presidents of the boards of education of the various village and rural 
school districts in each county school district shall meet and elect five mem
bers of the county board of education," 

and in General Code section 4739. 

"such district superintendents shall be elected by the presidents of the village 
and rural boards of education within such district." 
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except, as said last mentioned section also provides, 

"that where such supervision district contains two or less rural or village 
school districts the boards of education of such school districts in joint session 
shall elect such superintendent." 

So that it is not the designation of any particular individuals to act, but the individuals 
who represent the districts. 

Now it is clear to me if the president of a school board were absent from a meet
ing, the vice-president would be in duty bound to perform the duties which devolve 
upon the president. 

It was held by my predecessor in opinion No. 553, and found in opinions of the 
attorney-general for 1915, page 1089, that when the office of the president of a school 
board became vacated by resignation, it was the duty of the vice-president to per
form the duties of that office and that no provision is made for filling a vacancy in 
the office of president which may occur during the term of one year for which he is 
elected. I concur in the conclusion reached in that opinion. 

It is also held in Pond v. National Mortgage Debenture Company, 50 Pac. 973, 
that: 

"The vice-president is an officer nearest in rank below the president 
and in the absence of the president of a corporation it is the duty of the vice
president to act as president and at such times he is the chief officer of the 
corporation." 

I am free to admit that there seems to be a deart.h of decisions on this proposi
tion and I conclude it is only so because the rule is so generally accepted as the proper 
one that where there is a vice-president, he, by the very nature of his office, must 
perform the duties of president on the occasions that the same are not performed by 
the president on account of absence, inability, or other proper reasons. 

It does not seem to me that a school district or school districts, which are under 
the control of school boards, should go unrepresented at such important meetings 
as those at which members of county boards of education are chosen or those at which 
district superintendents are chosen, simply because a particular individual might be 
incapacitated or unable to attend when there seems to be no way to fill the vacancy. 
I must rather take the view that it is the district which is to be represented and if 
the person designated, to wit, the president, is not able to represent same, then the 
person who acts in the place of or in his stead, viz., the vice-president, is the prope; 
person to attend and perform the duties of president. 

I therefore advise you that in case the president of a local board of education is 
prevented from attending either the meeting at which the county school board mem
bers are elected, or the meeting at which the district superintendent is chosen, the 
vice-president of the board of education has power to attend and participate in said 
meeting. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gcneral. 



ATTORNEY-GENERAL. 459 

174. 

DIRECTOR OF PUBLIC SERVICE-CANNOT BY ORDINANCE BE MADE 
EX-OFFICIO CLERK OF DEPARTMENT OF PUBLIC SERVICE. 

A city can not by ordinance make the director of public service ex-officio clerk of the 
department of public sen>ice. 

CoLUMBus, OHIO, April 6, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-I am in receipt of a communication from C. C. McCormick, city 
solicitor of Wellston, Ohio, dated March 16, 1917, asking for an opinion upon a ques
tion which is of such state-wide importance that I am directing an opinion thereon 
to you. The following was submitted: 

"I desire to submit formally the following question: Can a city such 
as Wellston by ordinance make the director of public service ex-officio clerk 
of the department of public service? 

"In e;..:planation I may call your attention to the fact that in this city 
the municipality practically owns and operates all of its utilities, and it 
would be considerable saving in efficiency if these two offices could be combined." 

Section 4323 G. C. provides: 

"In each city there shall be a department of public service which shall 
he administered by a director of public service. The director of public 
service shall be an elector of the city, shall be appointed by the mayor and 
shall serve until his successor is appointed and qualified. He shall make 
rules and regulations for the administration of the affairs under his super
vision." 

Section 4324 G. C. provides: 

"The director of public service shall manage and supervise all public 
works and undertakings of the city, except as otherwise provided by law, 
and shall have all powers and perform all duties conferred upon him by law. 
He shall keep a record of his proceedings, a copy of which, certified by him, 
shall be competent evidence in all courts." 

Section 4326 G. C. provides: 

"The director of public service shall manage municipal water, lighting, 
heating, power, garbage and other undertakings of the city, parks, baths, 
play grounds, market houses, cemeteries, crematories, sewage disposal plants 
and farms, and shall make and preserve surveys, maps, plans, drawings and 
estimates. He shall supervise the construction and have charge of the main
tenance of public buildings and other property of the corporation not other
wise provided for in this title. He shall have the management of all other 
matters provided by the council in connection with the public service of the. 
city." 

Section 4327 G. C. provides: 

"The director of public service may establish such sub-department as 
may be necessary and determine the number of superintendents, deputies~ 
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inspectors, engineers, harbor masters, clerks, laborers and other persons, 
necessary for the execution of the work and the performance of the duties 
of this department." 

From the foregoing sections, particularly section 4324, it is evident that the 
director of public service in the city of Wellston is authorized to manage and super
vise all the public works of the city, including the municipally owned public utilities. 
There is a duty imposed upon him by statute of keeping "a record of his proceedings," 
and the question of establishing such sub-departments as may be necessary and de
termining the number of employes of various kinds are left to his discretion. 

It is for the director of public service to determine when he needs a clerk or clerks 
and in the event in his discretion he decides that there is no necessity for a clerk and 
that the duties of the office are such that he can perform all the duties that a clerk 
might perform, he can abolish the position. 

The director of public service would not become ex-officio clerk of the depart
ment of public service; neither is it necessary that there should be an ordinance mak
ing him such clerk ex-officio, or that the offices be combined. The director of public 
service having created the place, merely does a~ay with it, and the fact that the statute 
makes it his duty to keep the records of his department, renders the clerical duties 
as much a part of his duties as any other. 

Therefore, in direct answer to your question I would say that a city can not by 
ordinance make the director of public service ex-officio clerk of the department of 
public service. 

175. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY SURVEYOR OF THIS STATE-EMPLOYED BY JOINT BOARDS 
-ON CONSTRUCTION OF INTER-STATE COUNTY DITCHEs
MAY BE PAID COMPENSATION FROM TIME TO TIME-REGARD:_ 
LESS OF CUSTOMS AND LAWS OF OTHER STATE. 

In a proceeding for the construction of an improvement under the chapter "Inter
state County Ditches," an engineer appointed or employed by the joint boards is not com
pelled to wait for his compensation until the completion of the work, but the same may 
be ·allowed and paid from time to time in accordance with section 6535 General Code. 

CoLUMBUS, OHIO, April 6, 1917. 

RoN. C. A. STUBBS, Prosecuting Attorney, Celina, Ohio. 

DEAR Sm:-0n February 26, 1917, there was received at this department an 
inquiry from you which is as follows:-

"Under the inter-state ditch law, our county surveyor, as one of the ap
pointed engineers, is working on an inter-state ditch located wholly in the 
state of Indiana. 

"As I understand it, according to the laws of Indiana, engineers are not 
permitted to draw their fees until the work is wholly completed. 

"I will thank you for an opinion as to whether or not the engineer from 
Ohio must wait until such completion before he can draw his fees, or whether 
he can draw them from time to time during the progress of the work." 
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The provision of the inter-state ditch law providing for the compensation of the 
engineer is found in section 6588 G. C., which is as follows: 

"The fees of all officials and assistants in the improvement and con
struction of such ditches, shall be as for like services in county ditch work." 

The provision in the county ditch law governing the same is in section 6529 G. 
C., which is as follows: 

"A surveyor or engineer shall receive five dollars per day for the time 
actually employed on the work designated for him to do, and the necessary 
and actual expenses for the time so employed." 

These two sections fix hif! right to compensation and the amount thereof. Your 
inquiry is as to when he is entitled to receive the same. Although the work done 
by this officer is done in the state of Indiana, it is done for the authorities in Ohio, 
and the Indiana laws in no manner govern the s'ame. 
' The provisions of our own statutes as to the time of payment are found in section 

6535 G. C., which is as follows: 

"Fees under this chapter s,hall be paid out of the county treasury as 
soon as the bill of items thereof is examined and allowed by the county com
missioners, and the auditor shall issue orders therefor on such allowance. 
For the amounts,· so paid, except to the commissioners, auditor and probate 
judge, the commissioners shall order the genEral county fund to be reim
bursed for the money raised for the respective improvements." 

You are, therefore, advised that the engineer may be paid in accordance with the 
provisions of this section and without regard to the law or customs in the state of 
Indiana. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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176. 

WHEN COUNTY COMMISSIONER WHO HAS BEEN ELECTED TO SUC
CEED HIMSELF-DIES DURING FIRST TERM-VACANCY CREATED 
-APPOINTMENTSHOULDBEMADE TO FILL VACANCY GENERALLY 
-WITHOUT REGARD TO TENURE-SUCCESSOR SHOULD BE ELECTED 
TO FILL UNEXPIRED TERM AT NEXT GENERAL ELECTION. 

When a county commissioner elected to succeed himself dies after the election, and 
before commencing the term .for which he was elected, a vacancy is thereby created which 
may and should be immediately filled by the probate judge, the auditor and recorder of 
the county. 

The appcintment should be made to fill the vacancy generally without express limita
tion in the order of appointment respecting the tenure of the appointee; but the person 
so appointed will be entitled to hold his office not only for the remainder of the term during 
which the vacancy occurred, but also thereafter, and until at the next regular election for 
county officers a successor for the remainder of the then unexpired term is elected and has 
qualified. At such next regular election there should be an election to fill out the unexpired 
term and one for the regular term commencing on the third Monday of September, 1918. 

CoLUMBus, Omo, April 6, 1917. 

HoN. HARRY D. S11nnr, Prosecuting Attorney, Xenia, Ohio. 

DEAR Sm:-I have your letter of March 22, 1917, requesting my opinion as 
follows: 

"Mr. J. C. Conwell, a member of our board of county commissioners 
died March 21, 1917. His present term of office expires the third Monday in 
September, 1917. At the regular election in November, 1916, he was elected 
to succeed himself as a member of the board of commissioners, the term for 
which he was elected commencing the third Monday in September, 1917, 
and terminating the third Monday in September, 1919. 

"FIRST. There seems to be no question as to the authority of the 
officers named, to appoint at this time, a commissioner to serve until the third 
Monday in September, 1917, the expiration of Mr. Conwell's present term of 
office, particularly in view of the fact that the term expires more than a 
year previous to the next election for state and county officers in November, 
1918. 

"SECOND. It seems equally clear, that. at this time, the appointment 
should be for the present unexpired term only, as the appointing power can 
not anticipate the vacancy which will also occur on the third MondayinSeptcm
ber, 1917, the beginning of Mr. Conwell's new term of office. 

"THIRD. It is not so clear, as for what length of time the appoint
ment shall be made to fill the vacancy beginning the third Monday in Septem
ber, 1917, when the time comes to make the appointment. 

"I. Shall the appointment be for the full term commencing the third 
Monday in September, 1917, and terminating the third Monday in Septem
ber, 1919? 

"II. Shall the appointment be from Monday in September, 1917, 
until the first Tuesday after the first Monday in November, 1918, the date 
of the next election for state and county officers, and at that election, a com
missioner elected to serve from the day of election until the third Monday in 
September, 1919?" 
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The situation which you describe and the questions which you present require 
consideration of the following sections of the General Code: 

"Section 2396. When a commissioner is elected to fill a vacancy occa
sioned by death, resignation or removal, he shall hold his office for the unex
pired term for which his predecessor was elected. 

"Section 2397. If a vacancy in the office of commissioner occu~ more than 
thirty days before the next election for state and county officers, a successor 
shall be elected thereat. If a vacancy occurs more than thirty days before 
such election, or within that time, and the i~terest of the county requires 
that the vacancy be filled before the election, the probate judge, auditor, 
and recorder of the county, or a majority of them, shall appoint a commis
sioner, who shall hold his office until his successor is elected and qualified." 

The second of the above two sections makes it very clear that the authority to 
appoint to fill the vacancy created by the death of one of the commissioners now ex
ists and may be exercised by the probate judge, the auditor and the recorder of the 
county, or a majority of them at any time. Nevertheless, I do not agree with you 
that the tenure of the appointee will be terminated on the third Monday in September, 
1917, for reasons which I will point out in discussing the. second question as submitted 
by you. Otherwise, I agree with you on the first point. 

On the second point it is my opinion that the appointment now to be made will 
vest in the appointee authority to hold until his successor is elected and qualified. 
Such tenure is not, in my opinion, limited to the remainder of the unexpired term. 
Section 2396 G. C. does limit the tenure of a person elected to fill a vacancy in the 
office to the unexpired term of his predecessor; but section 2397 contains no similar 
limitation upon the tenure of a person appointed. 

The two sections which have been quoted are not materially different from sec
tion 10 of the General Code, which provides as follows: 

"When an elective office becomes vacant, and is filled by appointment such 
appointee shall hold the office until his successor is elected and qualified. 
Unless otherwiRe provided by law, such successor shall be elected for the 
unexpired term at the first general election for the office which is vacant 
that occurs more than thirty days after the vacancy shall have occurred. 
This section shall not be construed to postpone the time for such election 
beyond that at which it would have been held had no such vacancy occurred, 
nor to affect the official term, or the time for the commencement thereof, 
of any person elected to such office before the occurrence of such vacancy." 

In this section we see that the person elected holds for the unexpired term, but 
the person appointed holds until there is an election. 

Under this section, questions like that which you submit, have arisen more than 
once, i. e. a vacancy in an existing term has occurred in the interval between the elec
tion and the commencement of the term for which the election was held, by the death 
of an incumbent who had been elected to succeed himself. The holding has uniformly 
been that the appointment necessarily made under such circumstances authorizes 
the appointee to hold, not merely until the expiration of the term, but on into the next 
term and until his successor is elected and qualified. This was the exact situation in 

State ex rei. v. Speidel 62 0. S. 156. 

Other decisions which may be cited are: 

State ex rei. v. Dahl, 55 0. S. HJ5. 
State ex rei. v. Metcalfe, 80 0. S. 244. 
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The principle which you mention to the effect that the appointing power cannot 
anticipate a vacancy has no application here. It was properly enunciated in the case 
cited by you under entirely different facts. In that case the appointment which was 
declared invalid had been made at a time when there was actually an incumbent in 
possession of the office. Of course, the court properly held that the power to appoint 
to a vacancy could not be exercised until a vacancy actually existed, even though 
the certainty of a vacancy might be foreseen. Such would be the case, for example, 
if a sheriff-elect should die between the date of election and the time of the commence
ment of the term for which he was elected, and the incumbent should be then serving 
his second term, without capacity by virtue of the constitutional provision to continue 
to hold the office after the expiration of that term. The occurrence of a vacancy in 
such an office could be plainly foreseen, but such vacancy would not exist until the 
expiration of the term, and the official action required to fill the vacancy could not be 
taken until it actually existed. 

As stated, this principle has no application here. A vacancy does exist, and the 
power to fill it may now be exercised. There is no such thing as a vacancy in a term
the vacancy exists in the office. This is clearly pointed out in State v. Metcalfe, supra, 
wherein the court makes use of the following language: 

"This view is strengthened and we think made conclusive by a con
sideration of the policy respecting vacancies in office, and the filling of the same, 
manifested by legislation and the trend of judicial decision since the adoption 
of the present constitution. The policy has been to secure continuity of 
service and avoid unnecessary vacancies. It has never· been the policy of the 
state to create vacancies in office for the mere purpose of giving somebody an 
opportunity to fill them." 

Similar expressions of even more direct application to the case in hand will be found 
in the opinion in State ex rei. v. Speidel, supra. 

In short, under the statutes as they stand, the question can very briefly be disposed 
of by the statement that the duration of the tenure of the appointee is a matter with 
which the appointing power has nothing whatever to do. That power is exhausted . 
when an appointment to fill a vacancy is made; the law then determines the question 
of ·tenure. Even if the appointing board should attempt to limit the tenure of the 
appointee to a period of time ending on the third Monday of September, 1917, such 
limitation would be regarded as mere surplusage. State ex rei. v. Darby, 12 C. C. 235. 

It is my opinion, therefore, on the second point suggesterl by you that the appoint
ing power should merely fill the vacancy without attempting to stipulate the period 
of the appointee's tenure, and that, as a matter of law, the person appointed would be 
entitled to remain in the office until such convenient date after the first Monday in 
November, 1918, on which a successor should then be elected to fill out the unexpired 
term may qualify. At the election in 1918, of course, there should be two elections 
for the particular membership in the hoard of county commissioners, one to fill out 
the unexpired term, and the other for the regular term commencing on the third Monday 
in September, 1919. 

This conclusion makes it unnecessary for me to consider the third question which 
you state in the form in which you have submitted it. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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177. 

TOWNSHIP TREASURER-ENTITLED TO TWO PER CENT. OF ALL 
MONEYS RECEIVED AND PAID OUT ON ORDER OF TOWNSHIP 
TRUSTEES-IN REDEMPTION OF BONDS ISSUED UNDER SEC
TION 6976 TO 7018, INCLUSIVE, NOW REPEALED. 

In the redemption of bonds issued under and by virtue of sections 6976 to 7018, in
clusive, G. C., now repealed, the township treasurer is entitled to receive two per cent. of 
all moneys recei\·ed by him and paid out by him upon the order of the township trustees in 
the redemption of such bonds. 

CoLuMBus, OHw, April 6, 1917. 

HoN. 0. W. KENNEDY, Prosecuting Attorney,· Bucyrus, Ohio. 

DEAR SIR:-! have your communication of March 10, 1917, in which you ask 
my opinion about certain matters therein set out. Your communication reads as 
follows: 

"I desire your opinion on the following matter: 
"Bonds were issued under section 6976 to 7018, inclusive, of the General 

Code, as these sections read prior to the enactment of the Cass la.w. The 
township makes a levy for the redemption of these bonds at maturity, and the 
payment of interest thereon. The money is then disbursed or paid out by the 
treasurer in the usual manner in payment of these bonds and the interest. 
What compensation is the treasurer entitled to? 

"Section 7015, as it read at that time, made special provision concerning 
the compensation of the treasurer for money paid out by him under·and 
pursuant to the above mentioned sections. The question is: Do the pro
visions of section 7015, as it formerly existed, have reference to the money 
paid out by the treasurer in the retiring of the bonds and the payment of 
the interest, or did it have refP-rence only to his compensation on the money 
paid out to the contractor and the like in the performance of the work?· 

"Section 3318 of the General Code provides for the compensation of 
the treasurer. However, section 7015, as it formerly read, being part of a 
special act, had preference, and on moneys paid out under sections 6976-
7018, the treasurer received the compensation prescribed by 7015, but I have 
not seen any opinion from your department as to whether or not the treas
urer is compensated as prescribed by 7015 or 3318 on money paid out in the 
retirement of the bonds issued thereunder, as well as the interest thereon." 

In arriving at the conclusion as to what is the correct answer to the question 
propos~d in your communication, I desire first to note the general provisions of law 
which control in the matter of the compensation to which a township treasurer is 
entitled for services rendered. 

Section 3318 G. C. provides as follows: 

"The treasurer shall be allowed and may retain as his fees for receiving, 
safe keeping and paying out moneys belonging to the township treasury, 
two per cent. of all moneys paid out by him upon the order of the township 
trustees.'' 

It will be noted in this section that the township treasurer is entitled to two per 
cent. of all moneys paid out by him upon the order of the township trustees. The ques-
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tion then arises as to what moneys would be paid out by the township treasurer under 
the order of the township trustees. We find this question answered in section 3316 
G. C., which reads as follows: 

"Section 3316. No money belonging to the township shall be paid out 
by the treasurer, except upon an order signed personally by at least two of the 
township trustees and countersigned personally by the township clerk." 

From this section it is evident that no money can be paid out by the township 
treasurer except upon an order signed by at least two of the township trustees. Hence 
we are safe in assuming that the township treasurer would be entitled to two per cent. 
of the moneys received by him from any source whatsoever and paid out for the re
demption of bqnds which were issued under and by virtue of sections 6976 to 7018 
inclusive, G. C., and which are still outstanding. That is, he would be entitled to 
this amount unless there is some provision specifying a different compensation for 
the township treasurer in the matter of paying out money for the redemption of said 
bonds. 

Now, let us turn to the sections which control in the issuing of the bonds in ref
erence to which your question arises. 

Section 7015 G. C. provides as follows: 

"The treasurer of such township shall re~eive and disburse all money 
arising from the provisions of this subdivision of this chapter. He shall 
receive as compensation therefor one-half of one per cent. of the first ten 
thousand dollars, or less, distributed in any one year, and one-fourth of one 
per cent. of any amount in excess of ten thousand dollars, to be paid out of the 
township funds, and he shall not receive other compensation for services 
rendered under such subdivision." 

From this section it is seen that the township treasurer is to receive a different 
compensation than that set out in section 3318 G. C., for services which he may render 
under and by virtue of the subdivision of which section 7015 G. C. is a part, namely, 
he is to receive one-half of one per cent. of the first ten thousand dollars distributed 
in any one year, and one-fourth of one per cent. of any amount in excess of ten thou
sand dollars, and he shall not receive other compensation for services rendered under 
such subdivision. 

At this point I desire to call attemtion to an opinion rendered by Hon. Timothy 
S. Hogan, found in Vol. II of Annual Report of the Attorney-General, 1911-1912, at 
p. 1426. The request made of the department at that time was as follows: 

"Request has been made of me for an opinion by the trustees, clerk 
and treasurer of Sharon township, this county, whethl'r the township treas
urer is entitled to a per cent. on money raised by taxation for the purpose 
of paying interest and redeeming bonds issued in previous years for road im
provement under the provisions of General Code, sections 6976 to 7018, in
clusive. 

"The treasurer in office at the time the proceeds of the particular bond 
issue were received took his commission of one-half of one per cent. (! of 
1 %), etc., as provided by section 7015." 

The syllabus of the finding of the department reads as follows: 

"For the distribution of all moneys, raised by virtue of the provisions 
of sections 6976-7018 General Code, providing for taxation ancl hood issues 
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for roa:l improvem~nts, whether it be of the moneys received by the sale of 
bonds and distributed to the contractor, or whether it be funds raised by 
taxation and distributed to bond holders, the treasurer is entitled to the pay
ment provided for by section 7015, General Code, and no other compensa
tion for such service can be allowed him." 

In the body of the opinion, at p. 1428, we P.nd the following line of argument: 

"Section 7015 General Code makes it the duty of the township treas
urer to receive and disburse all moneys arising from the provisions of this 
subdivision, whether secured by the issue of bonds or by taxation. The 
money raised on the sale of bonds and distributed to the contractors, as 
well as the money raised by taxation and distributed to the bondholders is 
money received and distributed by virtue of that subdivision. 

"The compensation of the treasurer is based upon the amount distrib
uted by him. It might occur that the same treasurer would receive and dis
tribute the money secured upon the sale of bonds and also the money raised 
by taxation to redeem the bonds. 

"The bonds, however, may run as long as thirty years and different 
treasurers be required to handle the money. If compensation were allowed 
upon the money raised by the sale of the bonds and not upon the money 
secured by taxation to meet such bonds, the first treasurer would receive 
compensation for work which was to be partly performed by his successor, 
or successors. 

"The compensation of the treasurer of the township is based upon the 
amount distributed by him. The moneys raised upon the bonds and the 
money secured by taxation are each distributed, there are two separate dis
tr:butions. 

"Section 7015 General Code provides that the treasurer shall receive 
no other compensation for such services than therein provided. This plo
vision of the statute prevents him from drawing the compensation provided in 
section 0318 General Code. 

"It is my conclusion that the township treasurer is entitled to compensa
tion upon all moneys raised by virtue of the provisions of sections 6976 to 
7018, inclusive, of the General Code, and distributed by such township treas
urer, whether said money is raised by the sale of bonds or by taxation. His 
rate of compensation for such services is fixed by section 7015, General Code, 
and is based upon the amount actually distributed by him. Money placed 
in a bank or depository and money paid to a successor in office would not be 
money distributed by him." 

467 

I quote from this opinion at considerable length because I believe the law of the 
case is set out correctly therein. From the above we see that the conclusion of Mr. 
Hogan is as follows: 

That the township treasurer is entitled to compensation upon all moneys raised 
by virtue of the provisions of sections 6976 to 7018, inclusive, G. C., and distributed 
by such township treasurer, whether said money is raised by the sale of bonds or by 
taxation, but that the rate is fixed by section 7015 G. C. 

Now, the next question is, to what compensation is the township treasurer entitled, 
in view of the fact that said sections 6976 to 7018, inclusive, G. C., are repealed? 

Mr. Hogan in his opinion states the following: 

"Section 7015 G. C. provides that the treasurer shall receive no other 
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compensation for such services than therein provided. This provision of 
the statute prevents him from drawing the compensatio~ provided in section 
3318 G. C." 

Since the repeal of this section, of course your township treasurer cannot look 
to the same in order to ascertain what his compensation is for services rendered. So 
it is my opinion that he must now look to the general provisions of the statutes in 
reference to compensation for services rendered by township treasurers. As said 
before, these sections are 3316 and 3318 G. C. 

Therefore, it is my opinion that the township treasurer is entitled to two per 
cent. of all moneys belonging to the township treasury, which he receives, safely keeps 
and pays out upon the order of the township trustees. To be sure, it is evident, if 
he does not receive the money and does not pay the same out, he is not entitled to such 
compensation. It must be received by him and actually distributed by him in order 
to entitle him to·the two per cent. as compensation. 

178. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
VILLAGE OF CLEVELAND HEIGHTS, OHIO. 

CoLuMBus, Omo, April 9, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio". 

GENTLEMEN:-

"IN RE:-Bonds of the village of Cleveland Heights in the sum of 
$12,620.00, for the purposes of constructing sewers in said village." 

I have examined transcript of the proceedings of the council and other officers 
o(the village of Cleveland Heights, Ohio, relating to the above bond issue; also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form submitted 
and signed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of said village of Cleveland Heights. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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179. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
VILLAGE OF CLEVELAND HEIGHTS, OHIO. 

CoLUMBus, OHio, April 9, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"IN RE:-Bonds of the vi\lage of Cleveland Heights, in the sum of 
89,379.00, for the purpose of improving highways leading into the village of 
Cleveland Heights." 

I have examined transcript of the proceedings of the council and other officers 
of the village of Cleveland Heights, Ohio, relating to the above bond issue; also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form submitted 
and signed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of said village of Cleveland Heights. 

180. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF VIL
LAGE OF CLEVELAND HEIGHTS, OHIO. 

COLUMBUS, OHIO, April 9, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"IN RE:-Bonds of the village of Cleveland Heights in the sum of 
82,021.00 for the purpose of enlarging the water works for supplying water 
to said village and the inhabitants thereof." 

I have examined transcript of the proceedings of the council and other officers 
of the village of Cleveland Heights, Ohio, relating to the above bond issue; also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted and signed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of said village of Cleveland Heights. 

Very truly yours, 
JoSEPH McGHEE, 

Attorne?J-General. 
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181. 

LIQUOR LICENSE INSPECTORS-WHETHER OR NOT THEY ARE IN 
CLASSIFIED CIVIL SERVICE-QUESTION OF MIXED LAW AND FACT 
TO BE DETERMINED IN FIRST INSTANCE BY STATE CIVIL SER
VICE COMMISSION-8UBJECT TO REVIEW BY THE COURTS. 

Wh£ther or not the inspectors in the s!ate liquor licensing department are in the classi
fied civilsenice of the state is a question of mixed law andfnct which, in the first instance, 
is to be determined by the state civil service commission, subject to review by the courts. 

COLUMBUS, Omo, April 10, 1917. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLEliiEN:-I am in receipt of your communication in which you make the 
following inquiry of this department: 

"The inspectors of this department are detectives of the department. 
· Their work is in the highest degree confidential and requires that kind of 

ability which seems to be borne in some men and is entirely lacking in others. 
Best results are obtained with the greatest degree of secrecy of pperation 
and on that account there should be as little publicity connected with the 
appointment and personnel of the inspectors as possible. 

"This department has demonstrated in an experience of over three 
years that good inspectors cannot be secured as a result of an examination. 
We have had men of ability and of sufficient qualifications to secure for 
them a percentage of 99.44 in an examination and yet were absolutely worth
less in active work. On the other hand, some of the most successful inspectors 
we have used do not possess educational qualifications sufficient to pass an 
examination for janitor. If we are required to select these men as a result 
of a civil service examination, there is no way in which we can drop a man 
who is of no value to us except at the expense of much red tape and a final 
discharge for incompetency, whereas, although a man may be of no service 
in our particular work, yet he might be of great service to the state in some 
other position where his qualifications would be of value. In order to secure 
a proper force of good inspectors it should be possible for us to appoint them 
temporarily, trying them out in the particular work for which we require 
them and if they fail to be of benefit, no matter how well qualified they might 
be for other service, we should have the right to drop them when fairly tested 
and appoint others and in that way secure a proper working force of inspec
tors through whom this department can render and receive the greatest 
degree of efficiency and obtain the best results. 

"Under these circumstances we believe that the inspectors or detectives 
of this department should not come under the provisions of the civil service 
classification, and we therefore request your opinion as to whether or not the 
civil service classification may be dispensed with so far as concerns them." 

The reasons set out in your communication why these positions should be held 
as unclassified should receive careful consideration at the hands of the civil service 
commission, and no doubt will be given due weight and influence by them. 

The duties of these inspectors as set forth by you are very similar to those of 
deputy fire marshals of whom it is said by former Attorney-General Turner in volume 
II of the. Opinions of the Attorney-General for the year 1915, page 1478, under date 
of August 7, 1915: 
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"That the position of assistant fire marshal is a confidential one abun
dantly appears. They are to make investigations which are to be secret. 
They are to co-operate v.-ith prosecuting attorneys and assist them in the 
preparation of the trial of criminal cases. Like every investigation which 
precedes an indictment, their investigations partake of the character of 
secret service. As the state fire marshal points out in his letter, incendiarism 
is one of the most difficult crimes to detect. It is difficult not only to deter
mine who has committed the crime, but even to determine whether or not 
a crime has been committed. It is necessary, therefore, that the proceed
ings of the assistant fire marshals, as well as the deputy fire marshals, be 
surrounded by absolute secrecy. The information which they acquire is abso
lutely confidential, to be imparted only to their superior officer, the state 
fire marshal, or to the prosecuting attorney. It would be difficult to im
agine a plainer instance of a confidential position than the one now under 
consideration. 

"For the sake of clearness I may say that the fire marshal is correct in 
his contention that there is no practical distinction between the position 
of assistant fire marshal and deputy state fire marshal, except with respect 
to the first deputy. I should have to advise that 'deputy fire marshals' 
are not within the description of paragraph 8 of section 8 of the present civil 
service law (except as to the first deputy) any more than are the assistant 
fire marshals, but such deputy fire marshals are the incumbents of confidential 
positions, just as are the assistant fire· marshals, and the civil service com
mission may determine whether it is practicable to ascertain the merit and 
fitness of applicants therefor by competitive examinations." 
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The above excerpt is from an opinion given to the civil service commission itself, 
and it will be observed that after stating by very necessary inference that such deputy 
fire marshals are in the unclassified service, the quotation above concludes by sub~ 
mitting to the commission the function of deciding whether they be so. 

And there are opinions by both of the last two incumbents of this office as to posi~ 
tions that are in the unclassified service to the effect that even though they be so in 
the unclassified service as a matter of law, yet the decision is in the first instance for 
the civil service commission, subject to the supervision of the courts. 

In an opinion from the Attorney-General on December 27, 1913, Reports of Attor~ 
ney-General for 1913, page 722, it is held: 

"A seer et service officer appointed by the prosecuting attorney is not 
in the classified service under the civil service law." 

In the opinion proper is found the following: 

"Is it practicable to hold examinations for this position? The determina~ 
tion of this question is left, in the first instance to the civil service commission, 
subject to review by the courts, as is held in the opinion as to assistant city 
solicitors and assistant prosecuting attorneys." 

An equivalent decision in the following administration was in an op1mon given 
the civil service commission January 16, 1915, Vol. I of the Opinions of the Attorney~ 
General, page 3, the syllabus of which is as follows: 

"Whether it is practicable to determine the merit and fitness of officers 
and employes by competitive examination is a question in the first instance for 
the civil service commission, but subject to review by the courts. In deter~ 
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mining this practicability, the commission should look to the nature of the 
duties and the relation of the employes to the head of the offices as well and 
rarticularly to the nature of the duties of the office of the appointing power. 

"The secretary to the governor, the steno~apher to the governor, and all 
other employes in the governor's office, who from the nature of the service 
rendered, or by reason of their location in the governor's office, are in position 
to observe the transactions or obtain infcrmation relative to matters that may 
legally come before the governor, are not within the classified service for 
reason that, a-S a matter of law, it is impracticable to determine their merit 
and fitness hy competitive examination." 

The opinion begins as follows: 

"The answer to your question rests solely upon the correct decision as to 
whether it is practicable to determine the merit and fitness of officers and 
employes in the governor's office by competitive examination. This is a 
question in the first instance for your commission, but subject to review by 
the court. 

"In determining this practicability you will look to the nature of the duties 
and the relation of the employes in his office to the governor, as well as, and 
particularly, to the nature and duties of the office of governor." 

The whole opinion, which is very apropos and interesting, proceeds upon the 
same theory. 

I cannot agree with the theory embodied in these quotations. If, as a matter of 
law, the positions are excluded from the classified sercice, then it follows as a matter 
as certain as demonstration can be of anything that the civil service commission can 
take but one course. You have then a vain thing, submission of a matter to a tribunal 
for decision that can only be decided one way. It would follow, with what appears to 
be equal certainty, that the appointing power, when it comes to make an appointment 
in the unclassified service, is like anyone else about to take any other action; that is to 
say, he must not violate the law; and every man in all the undertakings of life acts at 
his peril and takes the responsibility of deciding for himself whether his proposed 
conduct be lawful or unlawful, and otherwise could not act at all, which is getting 
back to first principles and is purely elemental and absolutely of the first essence of 
all law. It seems strange for instance that anybody should have had any question about 
the private secretary to the governor. The civil service commission is not a court. If 
it were it would be absolutely bound by its own decisions. The present or future com
mission may conclude that the governor's secretary should be in the classified service. 
At least they were close enough at one time to ask the question, Would the governor, 
therefore, be called upon to submit to them, in the first instance, whether he should 
select his man from their eligible list, or would he totally disregard their idle claims and 
proceed to make his own selection? The answer to the present question is that it should 
be submitted; in the first instance, to the civil service commission. This is distinctly 
upon the ground that it is not here found as a inatter of law that the merit and fitness 
of these inspectors cannot be determined by competitive examinations. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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182. 

DISAPPROVAL-TRAXSCRIPT OF PROCEEDINGS FOR BOXD ISSt'E 
OF THE PLYMOUTH SPECIAL SCHOOL DISTRICT. 

CoLUMBUS, OHIO, April 13, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
G E:!'.'TLEl\IEN :-

"RE:-Bond issue of Plymouth special school district in the sum of 
835,000.00 for the purpose of enlarging, furnishing and equipping school 
buildings in said district." 

I am herewith forwarding to you, without approval, transcript relating to the 
above bond issue. 

The resolution providing for said issue of bonds was adopted by the board of 
education of said school district pursuant to a vote of the electors of said school dis
trict, a majority of whom voted in favor of the said bond issue, so it appears. The 
election at which the question of this bond issue was submitted was one authorized 
by the provisions of section 7625 General Code, but before the board was authorized 
to submit said question to a vote of the electors of the school district, it was required 
by the provisions of said section 7625 General Code to find affirmatively that the 
funds at its disposal or that could be raised by a bond issue by the board of educa
tion without a vote of the people under the provisions of section 7629 was not suf
ficient for the purpose. This finding, which should properly have been made in the 
resolution submitting the question to a vote of the electors, was jurisdictional to the 
right of the board to submit the question to a vote of the electors, and in as much 
as no finding was made by the board the election was unauthorized and the bond 
issue was likewise unauthorized. 

In addition to the foregoing defect in the proceedings indicated by the trans
cript, which in itself is fatal to the validity of the bond issue, the transcript fails to 
show what, if any, notice was given by the clerk of the election; and moreover, fails 
to show that the result of the election was canvassed by the board-of education, as 
required by the provisions of section 5120 General Code, which provides that in school 
elections the returns shall be made by the judges and clerks of each precinct to the 
clerk of the board of education of the district not less than five days after the elec
tion, and that the board of education of the district shall canvass such returns at a 
meeting to be held on the second Monday after the election, and that the result thereof 
shall be entered on the record of the board. The transcript shows that returns of 
this election were canvassed by the board of deputy state supervisors of elections 
of Richland county, and that a majority of the electors voting on the proposition · 
of said bond issue voted in favor thereof. A board of education, however, is not 
authorized to issue bonds pursuant to an election held under the provisions of section 
7625 Gem~ral Cede without itself canvassing the returns of the said election and cer
tifying the result thereon on its record. 

The resolution of the board of education following the election and providing 
for the issue of these bonds is defective in the following particulars: 

1st. The interest said bonds are to bear is made payable annually instead of 
semi-anmially as required by the provisions of section 7627 General Code, and 

2nd. Said resolution does not contain any provision providing for an annual 
levy on all the taxable property of the district for the purpose of paying interest on 
said bonds and providing a sinking fund to pay the same at maturity, as required by 
the provisions of section 11, article XII of the state constitution. 
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The transcript on this bond issue is further defective in not setting out a large 
number of the items of information necessary in the consideration of bond issues of 
this kind, but in as much as the above mentioned defects in the proceedings relating 
to this bond issue in themselves require me to hold this issue of bonds to be invalid, 
other defects in the proceEdings or in the transcript relating to the same need not be 
here specifically mentioned. 

For the reasons above set forth I am of the opinion that said bond issue should 
be rejected, and I enclose the transcript herewith. 

183. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TREASURER OF STATE-HAS NO AUTHORITY TO FURNISH BOND TO 
CITY OF PORTLAND-TO INDEMNIFY SAID CITY AGAINST LOSS 
BY REASON OF LOSS OF INTEREST COUPONS BY PREDECESSOR 
IN OFFICE. 

There is no autharity of law far the treasurer of state to furnish .a security bond far 
the purpose of indemnifying the city of Portland against any loss which said city might 
suffer by reason of its payment of interest on certain of its bonds, the interest coupons of 
which bonds, while on deposit with the state treasurer, under the state deposit law, were 
clipped and lost or destroyed by one of his predecessars in office. 

CoLUMBUS, OHIO, April 13, 1917. 

RoN. CHESTER E. BRYAN, Treasurer o.f State, Columbus, Ohio. 

DEAR Sm:-I have your letter of March 17, 1917, in which you state that your 
office is in receipt of communication relative to the loss of three hundred dollars' 
worth of coupons under former treasurer of state, R. W. Archer, which communi
cation you refer to this department for advice as to what to do under the circum
stances. With your letter are the following enclosures: 

"(1) Affidavit of R. W. Archer, former treasurer of state, averring that 
certain coupons, numbered 373 to 392, both inclusive, had been clipped from 
certain bonds, to wit, bonds of the state of Oregon, county of Multnomat, 
city of St. Johns improvement bonds, by said state treasurer, who held said 
bonds for the City Savings Bank and Trust Company of the city of Alliance, 
Ohio, under the depository law, and that each of said coupons, while in the 
office of the treasurer of state, were by accident lost or destroyed and can 
not be found nor produced nor delivered to the owners. This affidavit was 
sworn to by said R. W. Archer on the 9th day of December, 1916. 

"(2) Bond sought to be given by the City Savings Bank and Trust 
Company of Alliance, Ohio, to the city of Portland, which it seems is .successor 
by merger to all the rights and obligations of the city of St. Johns, Oregon, 
for the purpose of indemnifying said city of Portland against any loss which 
it might sustain in paying the amount called for by said lost or destroyed 
coupons. 

"(3) Copy of letter from the department of finance of the city of Port
land, Oregon, under date of February 5, 1917, refWling to accept any bond of 
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a corporation without the state, and not licensed to do business in the state 
of Oregon. 

"(4) Copy of another letter from said department of finance under 
date of ~larch 6, 1917, in which the city treasurer advises that the com
missioner of finance insists that the City Savings Bank & Trust Company 
of Alliance furnish a surety bond, executed by a bonding company licensed 
to do business in the state of Ohio, and approved by him. 

"(5) Letter from the City Savings Bank & Trust Company of Alliance, 
Ohio, under date of March 16, 1917, addressed to 'Mr. Chester E. Bryan, 
treasurer, state of Ohio, Columbus, Ohio,' calling attention to the various 
documents heretofore mentioned, relating to the 8300.00 in coupons which were 
los't by his predecessor in office, and stati.Ag that Mr. Archer, the former 
trea.sUrer, had advised said City Savings Bank & Trust Company that a 
bond would be furnished, if necessary, by his department, to cover the amount 
of the lost coupons. The bank asks the present treasurer to furnish a surety 
bond to the city of Oregon for the purposes of the indemnity required." 
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Without citing the various statutes on the matter of the duties of the treasurer 
of state, and particularly those statutes referring to the state board of deposit, which 
are found at section,s 321 et seq. G. C. I will state that from a complete examination 
of all the statutes that might possibly bear on the question submitted! I am unable 
to fill,d any provision which authorizes you to furnish the bond requested. Neither 
is there any p'rovision of law for your furnishing a bond indemnifying a person who has 
suffe'red from loss owing to some action of Qne of your predecessors in office. Neither 
is there any fund out of which you could pay for such or similar bond. 

Therefore, it is my opinion that there is n~o duty or liability on your part, and that 
you have no authority to comply with the request of the City Savings Bank & Trust 
Company of Alliance, Ohio, to furnish a bond for the purpose of indemn.ifying the 
city of Portland against any loss resulting from injury suffered by loss or destruction 
of certain interest coupons clipped from bonds on deposit with the treasurer of state 
under the depository act by your predecessor in office. 

184. 

I am returning to you all the papers submitted. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 

FEES-ALLOWED SHERIFF FOR TRANSPORTATION OF PRISONERS 
-NOT COSTS IN CASE-MUST BE PAID BY COUNTY REGARDLESS 
OF SOLVENCY OF DEFENDANT-MUST BE PAID BY SHERIFF 
INTO FEE FUND. 

Cost of transportation of prisoners to the workhouse under section 12385 General Code 
is not a part of the costs of the case. In state cases these costs are paid out of the county, 
treasury, and when allowed the sheriff they stand upon the same basis as other fees earned 
by him in his official capacity, and "!lust be paid into the sheriff's fee fund. 

CoLUMBUs, OHio, April 13, 1917. 

HoN. GEORGE C. VoNBEsELER, Prosecuting Attorney, Painesville, Ohio. 

DEAR Sm:-I have your letter of March 5, 1917, as follows: 

"Are the feeB of the sheriff, or other officer, transporting a person to the 
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workhouse, a part of the costs in the case? May the allowance to th~ sheriff 
in addition to his salary as provided for in se,ction 2846 be made· up in part of his 
fees under section 12385, as we1l as fees in criminal matters, provided for 
un<ler section 2846, p1'ovided these fees are for service:s in misdemeanors 
upon conviction where the defendant proves insolvent, or must his fees under 
the provisions of section 2846 be limited only to the costs in the case created 
up to the time of his leaving for the workhouse? 

"Sometimes section 2846 has been called the 'lost cost section/ It 
seems to ·us that if that designation is correct at all, it should be the 'lost 
fee section.' We cannot see why the fees under section 12385 are not a part 
of the sheriff's legal fe.es as well as those created in a criminal case prior to 
the time of conviction. 

"Our question then finally is whether the sheriff may retain his fees under 
section 12385 in misdemeanors, where the defendant proves insolvent, as 
a part of his legal fees in addition to his salary under the p,rovisions of section 
2846, allowed by the county commissioners upon the certificate of the clerk." 

Section 12385 G. C. reads: 

"The sheriff, or other officer, transporting a person to such workhouse shall 
have the following fees therefor; six cents per mile for himself, going and 
returning, and five cents per mile for transporting each convict, and five 
cents per mile going and coming for the services of each guard, to be allowed 
as in peniten,tiary cases, the number of miles to be computed by the usual 
routes of travel, to be paid in state cases out of the general revenue fund of 
the county on the allowance of the county commissioners, and, in cases for 
the violation of the ordinances of a municipality on the order of the council 
thereof." 

Section 2846 G. C. reads: 

"Upon the certificate of the clerk and the allowance of the county commis
sioners the sheriff shall receive from the county treasury in addition to his salary 
his legal fees for services in criminal case wherein the state fails to convict 
and in misdemeanors upon conviction where the defendant proves insolvent, 
but not more than three hundred dollars shall be allowed for the services 
rendered in any one year of his term. The fees of the sheriff in cases of lunacy, 
epilepsy, feeble-minded, boys' industrial school, girls' industrial home, school 
for blind, school for deaf, and for serving subpoenas for grand jury witnesses, 
and summoning jurors, except in appropriation cases, shall be paid out of the 
county treasury upon certificate of the proper officer of the court in which the 
services were rendered." 

It is clear that section 2846 G. C. refers only to such fees in criminal cases as may 
be included in the cost bill. This is evident from the provision that the county com
missioners may allow such fees "in misdemeanors upon conviction where the defendant 
proves insolvent," for the clear inference is that if the defendant does not prove in
solvent he is to pay these fees himself, and since he could not be made to pa.y any fees 
in the case not included in the costs, the statute must refer only to those fees included 
in the costs. Otherwise the phrase "where the defendant proves insolvent" would be 
meaningless. 

The next question is, can the fees allowed the sheriff under section 12385 G. C. 
be included in the costs and can they therefore be allowed the sheriff by the com
missioners when the defendant proves insolvent under section 2846? 
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In Encyc. ·on Pleading and Practice, Vol. 8, page 979, it is said: 

"Costs to be taxed and included in a judgment in a criminal proceeding 
consi~ts of those items incurred in the prosecution for services rendered therein, 
which are made taxable by law, as distingu~shed from general expenditures 
necessary to the administration of crimiriallaw, and fixed as definite public 
charges." 
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In the case of State ex rei. v. Commissioners, 6 Ohio Dec. page 240, it was held: 

"The word 'cost' is of frequent occurrence in the statutes of Ohio but is 
not synonymous with 'expense.' Expense is costs when made so by statute. 

"The word 'costs' has a legal signification. It includes only those ex
penditures which are by law taxable and to be included in the judgment, 
and which denotes the expense which a person is entitled to recover by reason 
of him being a party to legal proceedings. 

"Jury fees are not costs, and shall not be taxed as part of the costs in 
any legal proceeding, civil or criminal." 

The same view is taken by the court in the case of State ex rei. v. Gilbert, 77 0. 
8. 333. 

I can find no Ohio statute providing that fees of the sheriff, for transporting 
prisoners to the work house under section 12385, should be taxed as costs and there
fore under authority of the above case they are not to be included in the cost bill. 
This being so, section 2846 General Code has no reference to it. 

This conclusion is strengthened by the fact that section 12385 General Code 
makes the sheriff's fees, in transporting prisoners in state cases, a charge upon the 
county fund. 

It is therefore my opinion that the fees allowed the sheriff for transporting pris
oners under section 12385 of the General Code are no part of the costs in the case 
and must be paid, regardless of the question of the defendants' solvency in said 
case, by the county and that when these fees are allowed the sheriff they stand 
upon the same basis as other fees earned by him in his official capacity and must 
be paid into the sheriff's fee fund. · 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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185. 

PROSECUTING ATTORNEY-APPLICATION TO COURT TO FIX BOND
AMOUNT OF BOND FIXED BY STATUTE-8ECTION 2419 PROVIDES 
FOR EQUIPMENT OF OFFICE-MAY NOT BE PAID UNDER SECTION 
3004-SECTIONS 2914 AND 2915 PROVIDE FOR PAYMENT OF OFFICIAL 
HELP-8UCH HELP MAY NOT BE PAID UNDER SECTION 3004-MAY 
TEMPORARILY EMPJ ... OY DETECTIVE TO BE PAID FROM FUND 
ALLOWED UNDER SECTION 3004 G. C.-EXPENSES INCURRED IN 
DISCHARGE OF DUTY IN CRIMINAL MATTER PAID FROM FUND 
ALLOWED BY SECTION 3004 G. C. 

(I) The prosecuting attorney should make application to the probate or common 
pleas court to fix the bond required to be given by the prosecutor under section 3004 G. C. 

(2) The amount to be allowed the prosecuting attorney under section 3004 G. C. is 
fixed by law, viz., an amount equal to one-half his official salary and the court is without 
any authority to change this amount. 

(3) Section 2419 G. C. makes provision for offices for county officials and the expense 
of furnishing and equipping such offices for the prosecuting attorney may therefore not 
be paid under section 3004 General Code. 

The prosecuting attorney may pay his railroad fare and automobile hire, and other 
such expenses incurred in the discharge of his duties in criminal matters, out of section 
3004 General Code. 

Sections 2914 and 2915 G. C. make provision for the appointment by the prosecuting 
attorney of assistants, clerks and stenographers, and therefore he may not use any of the 
fund provided in section 3004 for the payment of such official help. 

The prosecuting attorney may temporarily employ a detective or secret service officer 
from time to time under section 3004 G. C., and pay him out of the fund allowed the prose• 
cutor under such section. 

CoLUMBus, Omo, April 13, 1917. 

· RoN. CHARLES M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 

DEAR SIR:-I am in receipt of your letter of March 21, 1917, as follows: 

"I would like to have your instructions as to the provisions of section 
3004 of the General Code of Ohio. 

"1. This section provides that 'upon the order of the prosecuting 
attorney the county auditor shall draw his warrant, etc., but further on pro
vides that the prosecuting attorney shall give bond in a sum not less than 
his official salary to be fixed by the court of common pleas or probate court. 
Do I understand that it is necessary to make a formal application to one of 
these courts to fix the bond? 

"2. I take it that it is not necessary to make an application to the 
court to fix the amount to be drawn by the prosecuting attorney under this 
section, as said amount is fixed, being an amount equal to one-half of the 
official salary. 

"3. This section further provides that this allowance is made to pro
vide for expenses which may be incurred in the performance of official duties 
and in the furtherance of justice. Would you kindly indicate what of the 
following expenses are legitimate expenses under this section? 

"(a) If the county commissioners fail to provide a suitable office for 
the prosecuting attorney, can he rent an office and 

"(b) If the prosecuting attorney needs an assistant to assist him in 
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investigating matters appertaining to the business of the county, can he pay 
such assistant out of the funds provided by this section? 

"(c) "Cnder this section is he permitted to pay all legitimate expenses 
such as railroad fare, automobile hire, the servi'ces of a detective if necessary 
in looking up evidence, or in attending to the business of the county, or in 
the prosecution of criminal cases? 

"(d) You will note that section 2914 of the General Code provides 
the judge of the court of common pleas to fix an aggregate sum to be expended 
for the compensation of assistants, clerks and stenographers. In the event 
this has not been done, can such assistants be paid out of the funds pro
vided by 3004? 

"(e) Also note section 2915-1 G. C. Is this section exclusive or would 
the compensation of a detective be a proper expense under section 3004? 
This section provides that the compensation of a secret service officer shall 
be so much per year, pa.yable monthly. In the small counties it is not desir
able to appoint such officer for more than a few days at a time, hence it would 
seem to be a better plan if it were in the power of the prosecuting attorney 
to pay him for the services performed, and I am therefore asking if same 
can be done under section 3004." 

Section 3004 General Code reads: 

"There shall be allowed annually to the prosecuting attorney in addition 
to his salary and to the allowance provided by section 2914, an amount equal 
to one-half the official salary, to provide for expenses which may be incurred 
by him in the performance of his official duties and in the furtherance of 
justice, not otherwise provided for. Upon the order of the prosecuting attorney 
the county auditor shall draw his warrant on the county treasurer payable to 
the prosecuting attorney or such other person as the order designates, for such 
amount as the order requires, not exceeding the amount provided for herein, 
and to be paid out of the general fund of the county. 

"Provided that nothing shall be pairl under this section until the prosecu
ting attorney shall have given bond to the state in a sum not less than his 
official salary to be fixed by t.he court of common pleas or probate court with 
sureties to be approved by either of said courts, conditioned that he will faith
fuily discharge all the duties enjoined upon him, by law, and pay over, ac
cording to law, all moneys by him, received in his official capacity. Such 
bond with the approval of such court of the amount thereof and sureties 
thereon and his oath of office inclosed therein shall be deposited with the 
county treasurer. 

"The prosecuting attorney shall annually before the first Monday of 
January, file with the county auditor an itemized statement, duly verified 
by him, as to the manner in which fund has been expended during the current 
year, and shall if any part of such fund remains in his hands une).'}Jended, 
forthwith pay the same into the county treasury. Provided, that as to the 
year 1911, such fund shall be proportioned to the part of the year remaining 
after this act shall have become a law." 
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(1) Inasmuch as it is the duty of the probate or common pleas court to fix the 
amount of the bond to be given by the prosecuting attorney under section 3004, which 
shall be a sum not less than his official salary, and since nothing can be paid under this 
section until the bond is furnished, it would seem necessary for the prosecuting attorney 
to call the attention of the probate or common pleas court to the necessity for such 
bond and make application to such court to fix the amount of the same. 
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(2) I agree with your opinion that the amount to be allowed the prosecuting 
attorney under section 3004 of the General Code is fixed ·by law, viz., "an amount 
equal to one-half the official salary," and the court is without authority to change that 
amount. Therefore, of course, it is not necessary to make an application to the court 
to fix the amount to be drawn by the prosecuting attorney under this section. 

(3) (a) Section 2419 G. C. provides as follows: 

"A court house, jail, offices for county officers, and -an infirmary, shall be 
provided by the commissioners when, in their judgment, they, or any of them, 
are needed. Such buildings and offices shall be of such style, dimensions and 
expense, as the commissioners determine. They shall provide all rooms, fire 
and burglar proof vaults and safes, and other means of security in the office 
of the county treasurer, necessary for the protection of public moneys and 
property therein." 

Under this section it is the duty of the county commissioners to furnish an office 
"of such style, dimensions and expense, as the commissioners determine" for the prose
cuting attorney, and there being, therefore, express and ample provision for this 
expense, I am of the ·opinion that the same may not be paid under section 3004 G. C. 

(b) Your question 3(b) is not quite clear to me. If you mean by "an assistant to 
assist him in investigatihg.matters" an assistant attorney, this question is answered by 
the answer to your question 3(d). If you mean an assistant who acts in the nature of 
a detective or secret service official, this is answered by the answer to your question 3(e). · 

(c) I know of no express provision of law allowing the prosecuting attorney rail
road fare, automobile hire and such expenses incurred in the discharge of his duties, 
and I am of the opinion that inasmuch as they are "incurred by him in the performance 
of his official duties and in the furtherance of justice" and are "not otherwise provided 
for," they may be paid by the prosecuting attorney under section 3004 G. C. 

(d) Section 2914 of the General Code provides as follows: 

"On or before the first Monday in January of each year in each county, 
the judge of the court of common P,leas, or if there be more than one judge, 
the judges of such court in joint session, may fix an aggregate sum to be 
expended for the incoming year, for the compensation of assistants, clerks 
and stenographers of the prosecuting attorney's office." 

Section 2915 G. C. reads: 

"The prosecuting attorney may appoint such assistants, clerks and 
stenographers as he deems necessary for the proper performance of the 
duties of his office, and fix their compensation, not to exceed in the aggregate 
the amount fixed by the judge or judges of the court of common pleas. Such 
compensation after being so fixed shall be paid to such assistants, clerks and 
stenographers monthly from the general fund of the county treasury upon 
the warrant of the county auditor." 

In an opinion rendered August 26, 1914, found on page 1160 of the Attorney
General's reports for that year, former Attorney-General Hogan held: 

"Sections 2914 and 2915 G. C. provide for the appointment by the 
prosecuting attorney for sur:h assistants as he de.ems necessary for the proper 
performance of his duties, and for a fund out of which such assistants are to 
be compensated. 

"Where it is necessary for some other attorney to perform duties connected 
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with the prosecuting attorney's office, such assistants should be provided and 
paid under sections 29"14 and 2915; the fund provided by section 3004, General 
Code, cannot be used for this purpose." 

Attorney-General Hogan said: 

"A reading of these sections (sections 2914 and 2915) will show that it 
is not necessary that the assistant devote all his time to county work and that 
any situation that may arise can be met under these sections. 

"Section 3004 provides for expenditures 'not otherwise provided for.' As 
I have just stated that the situation you mention (employment of an attorney 
to assist the prosecutor) is provided for by sections 2914 and 2915, I do not 
believe that the fund mentioned in section 3004 can be expended for such 
services." 
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This same ruling was made in an opinion rendered under date of January 22, 
1916, by former attorney-general Turner, and found on page 118 of the Opinions of 
the Attorney-General for 1916, in which he held: 

"Prosecuting attorneys may not use moneys drawn under section 3004 
G. C. to pay assistants, clerks or stenographers who are appointed under and 
by virtue of section 2915 G. C.'' 

I agree with the opinions of my predecessors and am therefore of the opinion, 
in answer to your question, that assistants, clerks and stenographers for prosecuting 
attorneys cannot be paid out of the funds provided by section 3004 of the General 
Code. 

"(e) Section 2915-1 General Code reads: 

"The prosecuting attorney may appoint a secret service officer whose 
duty it shall be to aid him in the collection and discovery of evidence to be 
used in the trial of criminal cases and matters of a criminal nature. Such 
appointment shall be made for such term as the prosecuting attorney may 
deem advisable, and subject to termination at any time, by such prosecuting 
attorney. The compensation of said officer shall be fixed by the judge of 
the court of common pleas of the coun~y in which the appointment is made, 
or if there be more than one judge, by the judges of such court in such county 
in joint session, and shall not be less than one hundred and twenty-five 
dollars per month for the time actually occupied in such service nor more than 
one-half of the official salary of the prosecuting attorney for a year, payable · 
monthly, out of the county fund, upon the warrant of the county auditor.'' 

Section 2915-1 G. C., above quoted, makes provision for the appointment of a 
secret service officer to be regularly employed, as such. I note from your question 
that what you desire is to appoint a secret service officer for "a few days at a time.'' 
There is no provision in law for the appointment of such a secret service officer and 
the appointment of such a temporary officer being clearly "in the furtherance of jus
tice," it is my opinion that you may appoint a secret service officer temporarily to 
serve for a few days a.t a time and pay him out of the fund allowed you under section 
3004 G. C. 

16-Vol. I-A. G. 

Very tmly yours, 
JosEPH McGHEE, 

Allorney-General. 
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186. 

COUNTY SCHOOL DISTRICTS-REDISTRICTING THEREOF UPON AP
PLICATION OF THREE-FOURTHS OF RESIDENTS OF VILLAGE 
AND RURAL DISTRICT BOARDS-TERMINATES CONTRACTS OF 
DISTRICT SUPERINTENDENTS EXTENDING BEYOND SCHOOL 
YEAR-8UPERVISION DISTRICT CANNOT BE CREATED WITH 
FEWER THAN THIRTY TEACHERS-REDISTRICTING OF COUNTY 
SCHOOL DISTRICT TAKES EFFECT FIRST MONDAY IN SEPTEM-
BER FOLLOWING REDISTRICTING. , / 

Redistricting of the county school district into supervision districts upon the appli
cation of three-fourths of the presidents of the village and rural district boards has the 
effect of terminating contracts of district superintendents which extend beyond the school 
year. Such district superintendents have no vested rights in such contracts which will 
defeat redistricting legislation. 

No supervision district can be created with fewer than thirty teachers, but the county 
superintendent may be. compelled to personally supervise not to exceed forty teachers which 
shall supersede the necessity of district supervision of those schools. 

Redistricting of the county school district takes effect September first following such 
redistricting act, and affects the term of employment of a district superintendent only if 
in conflict therewith. 

CoLUMBus, OHIO, April 14, 1917. 

HoN. CHARLES M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 

DEAR SrR:-In your inquiry of April 6, 1917, my opinion is requested on the 
following statement of facts: 

:'Our county school board divided Pike county into three supervision 
districts, and the presidents of the boards of education within each district 
elected a district superintendent for each district for the term of one year. 
Prior to the expiration of the first year, two of these district superintendents 
were re-elected for a term of three years, and have now served two of the 
said three-year terms. 

"Now, three-fourths of the presidents of the village and rural district 
boards of the county have made application to the county board to redis
trict the county and it seems to be the general desire that there should be 
one supervision district. Under section 4738 the county board shall re
district the county. The following questions arise: 

"1. Two of the three district superintendents having been employed 
for a term of three years, and only having served two years thereof, if the 
county is made a single supervision district, does that terminate the employ
ment of the two district superintendents who were employed for three years? 
There was no written contract, but the president of the boards of education 
met and by a vote employed the district superintendents and gave notice of 
such employment to the county superintendent. 

"2. If the county is redistricted so that the districts of these two dis
trict superintendents should have less than thirty teachers in each, then 
under section 4738 is such district done away with? And would that fact 
terminate the employment of the district superintendents who were em
ployed for three years? 

"3. Suppose the county board of education, upon the application afore
said, should make Pike county one supervision district (there now being 
three), will the redistricting not take effect until the expiration of the present 
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employment of these district superintendents? Or will the term of the afore
said district superintendents be discontinued when their districts are abol
ished?" 

General Code section 4738 provides as follows: 

"The county board of education shall divide the county school district, 
any year, to take effect the first day of the following September, into super
vision districts, each to contain one or more village or rural school districts. 
The territory of such supervision districts shall be contiguous and compact. 
In the formation of the supervision districts. consideration shall be given to 
the number of teachers employed, the amount of consolidation and centrali
zation, the condition of the roads and general topography. The territory 
in the different districts shall be as nearly equal as practicable and the num
ber of teachers employed in any one supervision district shall not be less 
than thirty. The county board of education shall, upon application of 
three-fourths of the presidents of the village and rural district boards of 
the county, redistrict the county into supervision districts. The county 
board of education may at their discretion require the county superin
tendent to personally supervise not to exceed forty teachers of the village 
or rural schools of the county. This shall supersede the necessity of the 
district supervision of these schools." 
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General Code section 4739 provides for the election of district superintendents. 
General Code section 4741 provides for the term of such district superintendents 
and General Code section 4742 provides for the re-election of district superintendents. 
In your inquiry you state that your county school district was divided under section 
4738 G. C. into three supervision districts and three-fourths of the presidents of the 
village and rural districts boards of education of the county have made application 
to the county board of education under and by authority of the provisions of section 
4738 to have said county school district redistricted. This, under the terms of the 
above quoted section, said boards of education had a right to do and there is no escape 
therefrom by the county board of education provided said application is made in 
good faith. 

In opinion No. 49, dated March 9, 1917, this department held that the language 
of that part of section 4738 which says the county board of education shall divide 
and that part which provides that the number of teachers employed shall not be less 
than thirty, is mandatory, so that when three-fourths of the presidents of the village 
and rural district boards petition the county board to redistrict, the county board 
must accordingly act. 

But you further state that in two of said supervision districts the district 
superintendent has been hired for a term which extends beyond the school year, that is, 
beyond August 31, 1917. In the same opinion referred to above this department 
held that district superintendents of such districts have no vested right in their con
tracts for more than one year, which would defeat any such redistricting legislation, 
and that they cannot hold over. I am enclosing you herewith a copy of said 
opinion. 

Answering your first question, then, I advise you that the redistricting has the 
effect to terminate said contracts at the end of the school year. 

In answer to your second question, I advise you that if the county school district 
is redistricted so that the number of teachers in any district is less then thirty, then 
under section 4738 such district is not entitled to a district superintendent, for section 
4738 provides that no district shall have less than thirty teachers. Said section, 
however, provides that the county superintendent may be required to personally 
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supervise not to exceed forty teachers which shall supersede the necessity of the dis
trict supervision of those schools and under the reasoning in answer to your first ques
tion the employment of the district superintendent who has served only two years 
of the three would be terminated. 

In answer to your third question, if the county board of education should make 
only one district instead of the three which now exist, such redistricting shall take 
effect the first day of September following the redistricting act. 

The latter part of said third question is answered in my answer to your first 
question. 

187. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION-IN DISSOLVED SCHOOL DISTRICT-MAY COL
LECT MONEY DUE FOR TUITION AND PAY DEBTS. 

When a school district is dissolved under provisions of section 4682-1 G. C., the board 
of education of such district may collect money due said district for tuition and pay or 
arrange to pay the debts thereof. 

CoLUMBT_lS, OHIO, April 14, 1917. 

HoN. S. W. ENNIS, Prosecuting Attorney, Paulding, Ohio. 

DEAR Sm:-In your letter of March 3, 1917, you request my opinion upon the 
following statement of facts: 

"In August of 1916 the Grover Hill village school district of Paulding 
county, Ohio, legally dissolved in accordance with the provision of ·section 
4682-1 of the General Code of Ohio, and became a part of Latty township 
rural school district. 

"At the time of said dissolution there was owing by said rural school 
district to said village school district the sum of about $600.00 for tuition, 
which was then unpaid. 

"The village board of education had debts and obligations owing by it 
in excess of said amount and no money in the treasury of said village district 
to meet the same. Can the village school district under such circumstances 
collect this money from the rural district of which it has become a part?" 

General Code section 4682-1 provides: 

"A village school district containing a population of less than_fifteen 
hundred may vote at :my general or special election to dissolve and join 
any contiguous rural district. After approval by the county board such 
proposition shall be submitted to the electors by the village board of edu
c::ttion on the petition of one-fourth of the electors of such village school 
district or the village board may submit the proposition on its own motion 
and the result shall be determined by a majority vote of such electors." 

When such district, then, has voted to dissolve, that is, when the proposition 
submitted by authorit.y of the above mentioned section carries by a majority vote 
of the electors therein, it is necessary for the business of the district to be finished 
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or closed up. Disposition of the property of such school district is provided for by 
General Code section 4683 as follows: 

"When a village school district is dissolved, the territory formerly con
stituting such village district shall become a part of the contiguous rural dis
trict which it votes to join in accordance with section 4682-1, and all school 
property shall pass to and become vested in the board of education of 
such rural school district." 

While the above section provides what shall become of the property, it does not 
provide the method of disposing of the indebtedness, but section 4689 G. C. pro-
vides: · 

"The provisions of law relating to the power to settle claims, dispose 
of property or levy and collect taxes to pay existing obligations of a village 
that has surrendered its corporate powers, shall also apply to such village 
school district and the board of education thereof." 

It is unnecessary, then, to look to the provisions of law which authorize the officers 
of villages which surrender their charters to settle the claims against such villages 
and pay the existing obligations. 

General Code section 3514 provides: 

"Such surrender of corporate powers shall not affect vested rights or ac
crued liabilities of such village, or the power to settle claims, dispose of pro
perty, or levy and collect taxes to pay existing obligations, but after the 
presentation of such petition, council shall not create any new liability until 
the result of the election is declared, nor thereafter, if such result is iri favor. 
of the surrender of corporate powers. Due and unpaid taxes may there
after be collected, and all moneys or property remaining after such surrender 
shall belong to the school district embracing such village." 

Applying the provisions of the above section to a school district, it is ascertained 
that no such surrender of the corporate powers of the school board shall affect vested 
rights or accrued liabilities of such school board and that the school board has power 
to settle claims, dispose of property or levy and collect taxes to pay existing obliga
tions, keeping in mind, however, that after the presentation of the petition provided 
for in section 4682-1 the school board shall not create any new liability until the re
sult of the election is declared, nor thereafter if said election carries. In your case 
the indebtedness of the district, then, must be provided for by your board of education 
before the dissolution is complete, and in order to pay said indebtedness it is necessary 
for the board to collect whatever money there _is due to said village school district. 
Among the amounts due is the amount of six hundred dollars, due from the rural school 
district for tuition and it is proper for your school board to collect said $600.00 and 
apply same on the indebtedness of the district. In case sufficient funds cannot be 
raised other than by levy, it is perfectly proper for your board, even since said vote 
was taken to dissolve, to levy and collect whatever taxes are necessary in order that the 
existing indebtedness shall be paid .. 

There is one thing for your board to keep in mind. You have no right to create· 
any new obligations. 

Answering your question specifically, then, I advise you that the Grover Hill 
village school district may collect from the Latty township rural school district said sum 
of $600.00 for tuition and apply same on the indebtedness of said Grover Hill vil-
lage district. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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188. 

APPROVAL-FORM OF CONTRACT AND BOND SUBMITTED BY STATE 
HIGHWAY DEPARTMENT. 

CoLUMBus, OHio, April 14, 1917. 

State Highway Department, Columbus, Ohio. 

GENTLEMEN:-! have your communication of recent date in which you enclose 
the form of a contract which your department has been using for some time, and which 
you desire this department to approve or to suggest changes as it may see fit. 

The form of contract and bond which you submit is as follows: 

"AGREEMENT. 

"This agreement, made this ____________ day of_ _______________ A. D. 
19L __ , between the state of Ohio, hereinaftu called the party of the first 
part, and------------------------------------------------------------

oL ___ -- ______________________ or __________ successors, executors, admin-
istrators and assigns, hereinafter called the party of the second part. 

"Witnesseth: That for and in consideration of payments hereinafter 
mentioned, to be made by the party of the first part, party of the second 
part agrees to furnish all materials, appliances, tools and labor and perform 
all the work required for ____________________________________ of section 
__________ of __________________________________________________ road, 
I. C. No ____________________________ township _______________________ _ 

_ _ __ _ _ __ _ _ _ _ _ _ _ _ ________ county, petition No ________ state of Ohio, ac-
cording to the plans and specifications and to the satisfaction and acceptance 
of the party of the first part. 

"The party of the second part further covenants and agrees that the 
following papers shall be bound with or accompany, and be an essential part 
of this contract, plans and specifications, agreement, proposal and contract 
bond and approximate estimate and proposal. 

"In consideration of the foregoing premises the party of the first part 
agrees to pay to the party of the second part the sum oL __________________ _ 
-- -- -- --------- _______ - _________________ dollars ($ ____________ ). 

"In \Vitness Whereof, the party of the first part has hereunto subscribed 
by the state highway commissioner, and the party of the second part has 
affixed ______________ name. 

"ATTEST: 
" ________________________________ State of Ohio, 

"Secretary state highway department. 
By _________________________________ _ 

"State highway commissioner. 
"Approved by 

"Contractor: 

"Commissioners of_ ____ _ "By------.---------------
County, Ohio. 

"This __________ .________ day of 
________________ l9L_" 
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"PROFOSAL AXD COXTRACT BO~D. 

"K~OW ALL l\1EN BY THESE PRESEXTS, That we (*!) _______ _ 

hereinafter called the principal, as principal, and (*2) ___________________ _ 

hereinafter called the surety, as surety, are held and finnly bound unto the 
state of Ohio, in the sum oL __________________________________________ -
________________________________________ dollars ($ __________ ), lawful 

money of the United States, for the payment of which, well and truly to be 
made, we do hereby bind ourselves, our successors, heirs, executors, admin
istrators and assigns, jointly and severally, finnly by these presents. 

"WHEREAS, said principal has filed with state highway commissioner 
of the state of Ohio, a written bid or proposal for the construction and com-
pletion oL _______________________________ of section ________________ of 
____________________________________________________ road, I. C. H. 
No ____________________ in __________________ township _________________ _ 

county, petition No __________ , a copy of which proposal is, hereto attached. 
"NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION 

IS SUCH, that if the said proposal be accepted and said principal shall within 
ten (10) days after receiving notice thereof. enter into proper contract with 
said state of Ohio, for the construction and completion of said improvement, 
and shall well, truly and faithfully comply with and perform each and all 
the terms, covenants and conditions of such contract, on his (its) part to be 
kept and performed, according to the tenor thereof; and will perform the work 
embraced therein, upon the terms proposed and within the time prescribed, 
and in accordance with the plans and specifications furnished therefor, and 
to which reference is here made and the same are made a part hereof, as if 
fully incorporated herein; and shall fully pay all direct or indirect damages 
that may be suffered during the mnstruction of such improveiHent by reason 
of the negligence of the contractor in the construction thereof, and until the 
same is finally accepted; and shall pay all claims of subcontractors, material 
men and laborers arising from the construction of said improvement; ~nd 
shall save the state of Ohio and the county oL _______________________ free 
and harmless from the payment of any claim or claims of subcontractors, 
material men or laborers on account of the construction of said improvement; 
then this obligation shall be null and void, otherwise to be and remain in full 
force and virtue in law. · 

"And the said surety hereby stipulates and agrees that no changes, ex
tensions, alterations, deductions or additions, in or to the tenns of said con
tract, or in or to the plans and specifications accompanying the same shaH 
in any wise affect the obligation of said surety on its bond. 

"Signed and sealed, this __________ day oL _____________________ A. D. 
19L__ . 

"In presence of: 

"Contractor. 

"By--------------------------------

"Bondsmen." 
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"NOTICE 

"Attach corporate seal if principal is corporation. Attach corporate 
seal of surety company if such surety is accepted. 

"(1 *) If a corporation, insert "Organized 1mder the laws of the state 
of_ _____________________ , with its principal place of business at _________ _ 
________________________________ in _____________________ _ 

"(*) If a surety company, insert "Organized under the laws of the state 
____________________________ and duly authorized to transact business 
within the state of Ohio." 

After a certain form has been used for a number of years and the public, as well 
as the department become accustomed to the same, I am not in favor of making 
changes in the same unless said changes are very important. 

I have looked over said contract and bond very carefully and in the main have 
no suggestions to make in reference to the same. 

However, this contract and bond is drawn in reference to a line of conduct which 
the department has followed for quite a long time, which line of conduct I do not feel 
is exactly in accordance with statutory provisions. Your department has adopted the 
rule that when a bidder sends in his bid he must at the same time send in a contract 
duly signed upon his part and dated as of the same day as the bids are to be opened. 
Also a bond must accompany the contract. Then after the bids are opened and your 
department ascertains who is the lowest and best bidder, you sign the contract for the 
state and return the same to the successful bidder, and the proposed contracts and 
bonds of the unsuccessful bidders are also returned to them. This is not in exact con
formity to law. The provisions of the statutes seem to infer the following course: 

First: Advertisement; 
Second: The reception of bids; 
Third: The opening of bids and the selection of the lowest and best 

bidder; 
Fourth: Notifying the successful bidder; 
Fifth: A filing of a bond by the successful bidder and the entering 

into a contract. 

I am aware that this course is a little more uncertain than the course you follow, 
and would take a little more time, and I might say that I am not sure either that any 
harm can come to the state through the course your department has adopted. The 
only difficulty is this; the statutes provide that you can not enter into a contract until 
you have received the final resolutions from the county commissioners in which they 
agree to assume their part of the cost and expense of the improvement. (Section 
1218 G. C.) 

These final resolutions can not be entered into until the auditor of the county files 
a certificate that the moneys necessary to carry out the resolutions are in the treasury 
or are in process of collection. Now supposing the contract is dated as of the date upon 
which the bids are opened, and you do not get the final resolutions of the county com
missioners and the certificate of the auditor until some time thereafter, and then your 
department, after receiving the final resolutions and the certificate signs the contract. 

Now the question is when is this contract entered into. Is it the date upon which 
it is dated or the date upon which your department signs it. If the court should con
strue the date of the contract to be the date on which it is dated, then your department 
would be entering into a contract before you received the final resolutions, which would 
be contrary to the provisions of section 1218 G. C. But if the court should construe 
the execution of the contract to be as of the date your department signs it, then every-
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thing would te regular becau~e the contract would be executed after the receiving of 
the final resolutions and certificate. It t I lit 1 .. ~ ' ., 

Other than this question I see no objection whatever to the form of your bond 
and contract, and I am offering this more in the way of suggestion than advice. 

If you desire to proceed as you have b€en you cannot better the form of the bond 
or the contract. If you desire to proceed strictly according to the provisions of the 
statute you would be compelled to modify the form of the bond to a slight extent. 

189. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN ADAMS 
AND CLINTON COUNTIES. 

COLUMBUS, OHIO, April14, 1917. 

State Highway Department, Columbus, Ohio: 

GENTLEMEN:-! have your communication of April 7, 1917, i"n which you ask my 
approval of certain final resolutions therein set out, as follows: 

"Adams county-8ection 'C,' West Union-Sinking Springs road. Pet. 
No. 2009-T, I. C. H. No. 124. 

"Clinton county-Section 'g,' Cincinnati-Chillicothe road, Pet. No. 
2189-T, I. C. H. No. 8." 

I have examined these final resolutions entered into by the township trustees and 
find them regular in form and legal. 

I might suggest that in the resolution signed by the trustees of Meigs township, 
Adams county, the certificate signed by the.to·wnship clerk does rrot contain the name 
of the township in the body of said certificate, but I do not feel that this is at all vital 
and do not consider that any action thereon is necessary unless you care to return it to 
the clerk for this insertion. Otherwise the resolutions are regular in form as well as 
legal. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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190. 

MEMBER OF BOARD OF EDUCATION-IN TERRITORY WHICH WAS 
TRANSFERRED FROM ONE RURAL SCHOOL DISTRICT TO ANOTHER 
-PRIOR TO TAKING EFFECT OF SECTION 4692 G. C.-HOLDS 
OFFICE TO END OF TERM FOR WHICH HE WAS ELECTED. 

Where territory, in which a member of a board oj education lives, was transferred 
from one rurcl school district to :mother, prior to the taking effect of General Code section 
4692, as now amended, such member will, under the decision of Thompson ex rel. t•. Clemens, 
92 0. S. 284, hold said oijrce to the end of the term to which he was elected as a member of 
such board. 

CoLUMBus, OHio, April 14, 1917. 

HoN. HARRY M. RANKIN, Prosecuting Attorney, Washington C. H., Ohio. 

DEAR Sm:-1 acknowledge receipt of your communication in which you ask 
my opinion on the following state!llent of facts: 

"Mr. Horace Wilson, in November, 1913, was elected a member of the 
board of education in what was known as Oswald school district in Marion 
township, Fayette county, Ohio, and qualified for said office and entered upon 
his duties on January 1, 1914. He was elected for a term of four years, which 
term would expire on December 31, 1917, unless his term was sooner terminated 
by the facts herein stated. 

"On October 15, 1914, the county board of education passed a resolution 
transferring the territory in what was known as Oswald school district in 
Marion township to the Blooiningburg school district. It was provided in 
said resolution that the transfer should take effect and be in force on and 
after June 1, 1915. 

"The question arises whether or not Mr. Wilson is still a member of 
the board to which he was elected'.'" 

When Mr. Wilson, your board member, was elected in 1913, the General Code 
providing for the length of the term of a member of a board of education read as follows: 

"Section 4745. The terms of office of members of each board of educa~ 
tion shall begin on the first Monday in January after their election, and each 
such officer shall hold his office four years and until his successor is elected 
and qualified." 

and the term of Mr. Wilson would, therefore, expire, according to law, on the 31st 
day of December, 1917. 

In 1914 the school laws were amended and codified and among the new sections 
which were at that time added was one which affected all officers and members of 
bo11rds of education, and reads as follows: 

"Section 4735. The present. existing township and special school districts 
shall constitute rural school districts until changed by the county board !:Jf 
education, and all officers and members of boards of education of such existing 
districts shall continue to hold and exercise their respective offices and powers 
until their terms expire and until their successors are elected and qualified." 

Construction w:i.s given by our supreme court to said section in the case of Thomp~ 
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son ex rei v. Clemens, 92 0. S., 284, and in a matter very similar to the case under 
consideration here and which last mentioned case arose in Fayette county. The 
following language is used by the court in said decision on page 286: 

"It was undoubtedly the purpose of the general assembly by the adoption 
of this section, in order to continue the existing school machinery, to provide 
that all members of the boards of education then in office should continue until 
the expiration of their terms and until the election and qualification of their 
successors. It means exactly what it says and Clemens, being a member of the 
board of education of Jt:~sper township ot the time when the law took eftect, was 
entitled to holrl the same until the e1:piration of his term." 

The above case was decided June 4, 1915, and seven days after General Code 
section 4692 was amended to read in part as follows: 

"The county board of education may transfer a part or all of a school 
district of the county school district to an adjoining district * * * of the 
county school district. * * * if a member of the board of education 
lives in a part of a school district transferred the member becomes a non-resident 
of the school district from which he was transferred and ceases to be a member 
of such board of education. * * ~" 

The language of the above part section 4692 is plainly in contradiction to the 
language of section 4735, but section 4692, as amended on May 27, 1915, did not take 
effect until August 25, 1915, and the transfer of the territory in which Mr. Wilson lived 
became effective June 1, 1915, so that in order for section 4692 to apply to his case 
it must necessarily be given a retrospective effect. This, I am of the opinion, should 
not occur. Both sections 4692 and 4735 can be given effect. Section 4735 shall apply 
to all members of boards of education where the district lines remain unchanged or 
which district lines were changed before section 4692 became effective, and section 
4692 shall apply to only those districts where the boundary lines have been changed 
since section 4692 became effective. 

Answering your question, then, I advise you that, following the decision of Thomp
son v. State ex rei. Clemens, Mr. Wilson will serve as a member of said school board 
until the end of his term, to wit: December 31, 1917. 

Very truly yours, 
JosEPH McGHEE, 

.4.ttorney-General. 
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191. 

THE STATE CANNOT PAY MORE THAN FIFTY PER CENT OF THE COST 
OF CONSTRUCTION, ETC., OF INTER-COUNTY HIGHWAYS-IN CASE 
OF TWO OR MORE IMPROVEMENTS STATE NOT AUTHORIZED TO 
PAY MORE THAN FIFTY PER CENT OF ONE ALTHOUGH THE TOTAL 
DOES NOT AVERAGE MORE THAN FIFTY PER CENT. 

In the construction, improvement, maintenance and repair of inter-county high
ways, the state, under the provisions of section 1213 G. C., cannot pay more than fifty 
per cent of the cost and expense of one improvement, even though the amount expended 
by the state on the other improvement, or improvements, is enough less than the half of the 
cost and expense thereof, to reduce the total amount expended in the county to fifty per 
cent of the cost and expense of all the improvements. 

CoLUMBus, Omo, April 16, 1917. 

State Highway Department, Columbus, Ohio. 

GENTLEMEN:-! have your communication of April 9th, 1917, in which you ask 
my opinion in reference to a certain matter set out therein. 

Your communication reads as follows: 
"I respectfully direct your attention to the following portion of section 

1213 G. C., 105-106 0. L. page 637, which reads as follows: 
" 'When,ever there are one or more improvements to be made in a county 

and the cost and expense thereof does not exceed twice the amount appor
tioned by the state to a county, then the state shall pay fifty per cent of 
such cost and expense.' 

"I respectfully request an opinion from you as follows: 
"When a county wishes to co-operate against inter-county highway 

funlfs on two separate contracts, may the state pay more than on,e-half the 
cost of one and less than orie-half the cost of the other if the total of the two 
falls within the amount of inter-county money allotted to that county for 
one year?" 

The section from which you quote reads in full as follows: 

"Whenever there are one or more improvements to be made in a county, 
and the cost and expen,se thereof does not exceed twice the amount appor
tioned by the state to a county, then the state shall pay fifty per cent of such 
cost and expense. 

"Whenever there are one or more improvements to be made in a county, 
and the cost and expense thereof exceeds twice the amount apportioned by 
the state to a county, then the state shall pay such proportion of the cost of 
said improvement or improvements as may be agreed upon by the state 
highway commissioner and the county commissioners or township trus
tees.'' 

The first part of this section provides that whenever the cost and expense of the 
improvement to be mad,e in a county, whether it be one or more than one, does not 
exceed twice the amount apportioned by the state to a county, then the state shall 
pay fifty per cent. of such cost and expense. 

The second part of said section provides that when the cost and expense of the 
improvement made in a county, whether it be one improvement or more than one, 
exceeds twice the amount apportioned by the state to a county, then the state shall 
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pay such proportion of the cost of such improvement or improvements, as may be 
agreed upon by the state highway commissioner and the coun_ty commissioners or 
township trustees. 

Now your question is as to whether in the event that there are two improvements 
made in a county the state could pay rriore than fifty per cent. of the cost and expense 
of one improvement provided it would pay enough less than fifty per cent. of the cost 
and expense of the other improvement, so as to bring the amount paid by the state 
upon both improvements within the amount apportioned by the state to the county. 

In order to answer this question we will have to look further than merely to 
section 1213 G. C. In studying the provisions of this chapter (G. C. 1178 to 1231-3) 
it seems to have been the policy of the legislature to limit the state to fifty per cent. 
of the cost and expense of any one improvement, that is, while the state may by agree
ment pay less than fifty per cent. of the cost and exp'ense of an improvement, yet they 
cannot pay more than fifty per cent. 

Section 1214 G. C., which immediately follows upon section 1213 G. C., pro
vides: 

"Except as otherwise provided in this chapter, the county shall pay 
twenty-five per cent. of all cost and expense of the improve~ent. Fifteen 
per cent. of the cost and expense of such improvement * * * shall be 
apportioned to the township or townships in which such road is located. 
Ten per cent. of the cost and expense of improvement, * * * shall be 
a charge upon the property abutting on the improvement." 

From this section it is evident that it was the intention of the legislature that the 
state should bear but fifty per cent. of the cost and expense of any improvements. 
It is provided in other sections of the statute that the county and township may pay 
more or less than the amount set out in this section; but nowhere in the statutes can 
I find a provision that would seem to indicate that the state is to Pll-Y more than fifty 
per cent., with two exceptions which I shall note later on. 

Section 1194 G. C. provides: 

"The county commissioners or township trustees may expend any amount. 
available by law for the construction, improvement, maintenance or repair 
of inter-county highways or main market roads within the county, providing_ 
the county commissioners or township trustees by resolution agree to pay 
the cost and expense of B'l.id improvement over and above the amount re
ceived from the state, and the amount assessed against abutting property 
owners, and the amount so contributed by the county or township shall be 
expended in the same manner as state aid money." 

From the provisions of this section it is seen that the county commissioners or 
township trustees may expend any amount that they may have on hand which is 
available under the law for the improvement, provided they enter into an agreement 
to pay all over and above the amount received from the state; but there is no pro
vision herein that the state shall pay more than one-half of the cost and expensa. 

Section 1197 reads in part as follows: 

"The cost of the construction or improvement of such bridge or culvert 
shall be apportioned equally between the state and county unless the county 
has by resolution agreed to pay more than one-half of the cost of said im
provement." 

Thus indicating that the county may pay more than one half of the cost of said im-
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provement, but there is no indication whatever that the state may pay more than 
one-half of the improvement. 

Section 1207 G. C. provides that the county commissioners of a county may 
relieve the township or townships of any part their apportionment up to the entire 
cost and expense of suchimprovement without any assessment or charge whatever 
upon the township or townships. It further provides that the township trustees 
may by resolution assume any part or all of the cost and expense of such highway 
improvement which would otherwise havP been paid by the county, but there i& no 
indication whatever in these provisions that the state may assume any part of the 
amount which the county and township is to pay under the provisions of section 
1214, G. C. 

From all this it seems to have been the intention of the legislature that the state 
in any improvement shall pay no more than one-half of the cost and expense thereof. 

There are a few exceptions to this, but I do not believe they modify the general 
rule in its application to the proposition submitted by you. 

Section 1191 G. C. provides that the state may, if neither the county nor any 
township in the county makes application for state aid, pay the full cost and expense 
of an improvement less the ten per cent. to be assessed against the abutting property 
owners, and section 1217 G. C. provides that 

"Where the application for said improvement is made by the township 
trustees, the state may assume all or any part of the county's proportion 
of the cost of said improvement." 

It might be inferred from this reading that the state may assume, in addition 
to one-half of the cost and expense, also the cost and expense which would otherwise 
be borne by the county under the provi~ions of section 1214 G. C., but as I said, 
neither of these sections would modify the general rule in its application to the ques
tion asked by you. 

Hence, answering your question specifically, I am of the opinion that the state 
can not pay more than fifty per cent. of the cost and expense of any improvement 
made within a county, and therefore the state could not pay more than fifty per cent. 
in ·one improvement and less than fifty per cent. in another, even though the sum 
of the two would not exceed the amount apportioned by the state to any county. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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192. 

STATE BOARD OF HEALTH-WHEN WATER SUPPLY OF VILLAGE IS 
FO"UND TO BE I:\IPURE-AND NOT PRACTICAL TO REMOVE SOURCE 
OF POLLUTION-MAY ORDER INSTALLATION OF PURIFICATION 
PLANT-WHETHER OR NOT REVEX"UES WILL CO:'IIPEXSATE C0:\1-
PAXY XOT TO BE TAKEX INTO COXSIDERATIOX IX DETERMINING 
WHETHER OR NOT SAID ORDER IS REASONABLE. 

Where the state board of health has found the public water supply of a village impure 
and dangerous to health and that it is not practicable to sufficiently improve the character 
of such supply by removing the sources of pollution affecting it, and such board has ordered 
the installation of a purification plant to remedy the situation, the fact that the revenue 
received by the water company may be insufficient to compensate the company for the ex
pense of this improvement may not be taken into cons:·deration in determining whether 
or not the order of the board of health is a reasonable one under section 1257, when it does 
not appear that any less expensive remedy can be had to relieve the situation. 

CoLu~mus, OHio, Aprjl 16, 1917. 

The State Board of Health, Columbus, Ohio. 

GENTLEMEN:-! have your letter of March 3, 1917, as follows: 

"Under date of August 20, 1914, the state board of health adopted the 
following order, addressed to the City Water Works Company, of Pittsburgh, 
Pa., owning and operating the water works at Sebring, Ohio: 

" 'BE IT ORDERED by the state board of health of Ohio, that the 
City Water Works Company, of Pittsburgh, Pa., owning and operating the 
water works at Sebring, Ohio, shall install and have in operation prior to 
January I, 1916, a water purification plant of a design satisfactory to the state 
board of health to purify the public water supply of Sebring.' 

"This order was duly signed by the governor and attorney-general and 
forwarded to the City Water Works Company. Under elate of February 
25, 1916, the state board of health was notified by the attorney for this com
pany that the order was protested and that J. M. Chester, of Pittsburgh, Pa., 
had been named as the referee in behalf of the water works company. Pur
suant to action by the state board of health, Philip Burgess, of Columbus, 
Ohio, was named as referee in behalf of the state board of health. The 
conditions of the order are still under consideration by these referees. 

"Under date of January 22, 1917, and again under date of :\1arch 1, 
1917, the state board of health was notified by its referee that a matter of 
difference existed as to the interpretation of the phrase: 'The necessity and 
reasonableness of such order may be submitted to two reputable and ex
perienced sanitary engineers, etc.' I have been requested by Mr. Burgess 
to obtain from you your opinion as to the interpretation to be placed upon 
the words 'necessity' and 'reasonableness.' 

"For your information, I enclose a copy of the order and the letters 
from :\Ir. Burgess under date of January 22, and :\larch 1, with my replies 
thereto. Your early consideration of this request will be appreciated." 

Sections 1252, 1253, 1254 and 1257 read: 

"Section 1252. Whenever the board of health or health officer of a 
city or village, or ten per cent. of the electors thereof file with the state board 
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of health a complaint in writing, setting forth that it. is believed that the 
public water supply of such city or village is impure and dangerous to health, 
the state board of health shall forthwith inquire into and investigate the 
conditions complained of. 

"Section 1253. If a state board of health finds that the public water 
supply of a city or village is impure and dangerous to health and that it is 
not practicable to sufficiently improve the character of such supply by remov
ing the source or sources of pollution .affecting it, or if the board finds tliat 
such water supply is being rendered impure by reason of improper construc
tion or inadequate size of existing water purification works, it shall notify 
such city, village, corporation or person ownin!!: or operating such water 
supply of its findings and give them an opportunity to be heard." 

"Section 1254. After such hearing, if the state board of health determines 
that improvements or changes are necessary and should be made, it shall 
report its findings to the governor and attorney-general, and upon their 
approval, the board shall notify such city, village, corporation or person owning 
or operating such water supply to change the source of supply or to install 
and place in operation water purification works or device satisfactory to the 
board, or to change or enlarge exist.ing water purification works in ~manner 
satisfactory· to the board within a time to be fixed by the board, which time 
shall be subject to the approval of the governor and attorney-general. 

"Section 1257. If an order of the state board of health, when approved 
by the governor and attorney-general, and made in pursuance of the provisions 
of this chapter relating to public water supply, is not acceptable to any city, 
village, corporation or owner affected thereby, such city, village, corporation 
or owner shall have the right of appeal, as follows: The necessity and reason
ableness of such order may be submitted to two reputable and experienced 
sanitary engineers, one to be chosen by such city, village, corporation or owner, 
and the other by the board who shall not be a regular employe. Such ex
aminers shall act as referees. If the engineers so chosen are unable to agree, 
they shall choose a third engineer of like standing, and the vote of the majority 
shall be final." 

I note from the correspondence attached that it is the claim of the water company 
that the order referred to is not a reasonable one within the meaning of sect.ion 1257 
General Code unless "the revenues received by the company a.re sufficient to compen
sate the company for additional expense incurred by the construction, maintenance 
and operation of the purificatiQn devices that may be required under the order of 
the board." 

In the case referred to the board of health found that "the public water supply 
of the village of Sebring is impure and dangerous to health and that it is not practicable 
to sufficiently improve the character of such supply by removing the sources of pollution 
affect.ing it." This finding gave them authority to order changes under section 1254 
G. C., which they did in the following language: 

"BE IT ORDERED by the state board of health of Ohio, that the 
city water works company, of Pittsburgh, Pa., owning and operating the water 
works at Sebring, Ohio, shall install and have in operation prior to January 
1, 1916, a water purification plant of a design satisfactory to the state board 
of health to purify the public water supply of Sebring." 

. Section 1257 G. C. provides that if this order was not acceptable to the city, 
village, corporation or owner affected thereby, such city, village, corporation or owner 
shall have the right of appeal to two referees who shall be reputable and experienced 
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sanitary engineers and if these referees cannot agree they shall choose a third engineer 
of like standing and the vote of the majority shall be final. :\Iy view of this section 
leads me to believe that it is the duty of t}_le referees mentioned to determine two 
things in connection with this order: (1) Is it practicable to sufficiently improve 
the character of the present water supply by removing the source of pollution affecting 
it, and (2) if not, is the remedy ordered (a water purification plant of a design satis
factory to the state board of health) a reasonable one? 

· It will be noted that the statute provides: 

"The necrssity and reasonableness of such order may be submitted to two 
reputable and experienced sanitary engineers, one to be chosen by such city, 
village, corporation or owner, and the other by the board who shall not be a 
regular employe. Such examiners shall act as referees. If the engineers so 
chosen are unable to agree, they shall choose a third engineer of like standing 
and the vote of the m~J.iority shall be final." 

From this provision and a careful perusal of the above sections I am inclined to 
the view that the reasonableness of the order is to be determined by these engineers 
by the application of scientific principles to the situation before them, with due regard 
to a proper economy. In other words, they must, after determining that a remedy 
is necessary in a given instance, ask themselves if the remedy ordered by the board 
of health is a reasonable one from a scientific and economic standpoint, but they may, 
I think, give consideration to the cost of the remedy only when it is possible to make 
a choice of one from two or more remedies, either or any of which would bring about 
a proper result. In the case you refer to it does not appear that any suggestion has 
been made by any of the parties that some other less expensive but effective remedy 
can be found to correct the situation at Sebring other than the installation of a water 
purification plant. . 

This being so and it apparently being agreed that the board of health was right in 
finding "that the public water supply of the village of Sebring is impure and dangerous 
to health and that it is not practicable to sufficiently improve the character of such 
supply by removing the sources of pollution affecting it," I am of the opinion that 
the fact that the revenues received by the company may be insufficient to compen
sate the company for the expense of this improvement may not be taken into con
sideration in determining whether or not the order of the board of health is a rea-
sonable one under section 1257 General Code. Very truly yours, 

193. 

JosEPH McGHEE, 
Attorney-General. 

LOCAL REGISTRAR OF VITAL STATISTICS-AUTHORIZED TO ISSUE 
BURIAL PERMITS ONLY FOR DEATHS OCCURRING WITHIN HIS 
OWN DISTRICT. 

A local registrar appointed by the state registrar of viwl swtistiC8 is only authori<£d 
to issue permits for burial for deaths occurring within the territory for which he has been 
appointed. 

CoLUMBUS, OHio, April 16, 1917. 

RoN. J. E. MoNuER, State Registrar, Department of Swte Bureau of Vital StatistiC8, 
Columbus, Ohio. 

DEAR Sm:-1 am in receipt of your communication of March 19, 1917, in which 
you state: 
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"We are enclosing letter from Delmer Logue of Atwater township, 
Portage county. 

"Will you kindly give us your interpretation of the law upon this matter? 
This is a question which is frequently asked us, and in the past it has bee<n 
the custom to allow such procedure. 

"We aJre in doubt about the legality of the matter, and would thank 
you for an opinidn." 

The communication from the local registrar of Atwater township, Portage county, 
Ohio, as'ks if i't would be legal for a local registrar to issue burial permits for another 
township, when the death occurred in the other township and the u'ndertaker lives 
in the township of the registrar. The reason assigned for the desire to issue the per
mit is that it would be a convenience to the undertaker, who would be saved many 
miles drive over bad roads to the office of the registrar of the township in which the 
death occured. 

The statutes providing for the bureau of vi'tal statistics will be found in sections 
197 et seq. G. C. 

Section 197 G. C. provides, among other things, that: 

"Each city, village and township shall constitute a primary registration 
district." 

Section 198 G. C. provides, among other things, that the secretary of state "shall 
enforce the provisions of this chapter thoroughly and u.niformly throughout the 
state." 

Section 201 G. C. provides that in villages the village clerk, and in townships 
the township clerk, shall be the local registrar, and that with the approval of the stat e 
registrar each local registrar shall appoint a deputy who in case of absence, illness or 
disability of the local registrar shall act in his stead. 

Section 202 G. C. authorizes the township registrar, with the approval of the 
state registrar, when it is necessary for the convenience of the people in a township, 
to appoint one or more s·ub-registrars wit)lin portions of the township designated by 
the state registrar. 

Section 204 G. C. provides: 

"The body of a person whose death occurs in the state shall not be in
terred, deposited in a vault or tomb, cremated, or otherwise disposed of, 
or removed from or into a registration district, until a p~rmit for burial, 
removal or other disposition shall have been properly issued by the local 
registrar of the registration district in which the death ~ccurs. No such 
burial or removal permit shall be issued by any registrar u,ntil a compl~te 
and satisfactory certificate of death has been filed with him, ::ts hereinafter 
provided." 

Section 214 G. C. provides: 

"Prior to any disposition of the body, the undertaker, or person acting 
as undertaker, shall obtain and file a certificate of death with the local regis
trar of the district in which the death occurred, and secure a bu'rial or re
moval permit. He shall obtain the personal and statistical particulars re
quired from the person best qualified to supply them and the signature there
to and address of his informant. He shall present the certificate to the attend
ing physician, if any, or to the health officer or coroner, as directed by the 
local registrar, for the medical certificate of the cause of death, and other 
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particulars necessary to complete the record, as specified in the preceding 
two sections. He shall state the facts required relative to the date and place 
of burial, sign his name thereto with his address, and present the completed 
certificate to the local registrar, who shall then issl,le a permit for burial, 
removal, or other disposition of the body." 

Section 217 G. C. provides: 

"No sexton or person in charge of any premises in whic'h interments 
are made shall inter, or permit the interment or other disposition of a body, 
~nless it is accompanied by a bu,rial, removal or transit permit, as herein 
provided. Each sexton, or person in charge of a burial ground, shall in
dorse upon the permit the date of interment and sign his name thereto. 

"All permits so indorsed shall be returned to the local registrar of the 
district within ten days from the date of interment, or within the time fixed 
by the local board of health. He shall keep a reoord of all interments made 
in the premises under his charge, stating the name of the deceased person, 
place of death, date of burial, and name and address of the ulndertaker. 
Such record shall at all times be open to public inspection." 
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Section 222 G. C. provides among other things that each undertaker shall, with
out delay, register his or her name, address and occupation with the local registrar 
of the district in which he or she resides or may hereafter establish a residence. 

Section 233 G. C. provides that local registrars shall strictly and thoroughly 
enforce the provisions of preceding sections in their districts. 

Without any detailed discussion, it is apparent, from a mere reading of the sec
tions constituting the scheme of the vital statistics law, especially section 204 G. C. 
supra, that the local registrars are empowered and authorized to perform their duties 
only in the districts for which they are appointed. Their jurisdiction, it is plainly 
evident, is limited by the confines of the particular territory for which they have been 
selected. It would cause interminable confusion if, merely to afford convenience 
for undertakers, permits might be issued indiscriminately without the district for 
which the local registrar was appointed. If the local registrar could issue a burial 
permit to an undertaker who had his place of business in the township of the local 
registrar, for the burial of a person who had died in one township, there would be 
nothing to prevent him issuing burial permits to the same undertaker and for the 
same reason of convenience, to any township that this particular undertaker might 
happen to be called to conduct funerals. The statutes themselves limit his juris
diction to his own territory, and any other provision of the statutes, much less a strained 
construction of them, would cause confusion and probably break down the very sys
tem that was sought to be put in force. 

It is therefore my opinion that the local registrar is limited in the granting of 
permits for burial to deaths occuring within the territory for which he has been ap
pointed and in this particular case that the local registrar of Atwater township is 
without authority to issue a permit for burial in another township when the death 
occurred in the other township. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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194. 

THE PLAN OF THE YOUNG MEN'S BUSINESS CLUB OF SPRINGFIELD 
FOR EMPLOYEES SAVING CLUB-DOES NOT REQUIRE SUPERVISION 
OF BANKING DEPARTMENT. 

The plan set out in the attached inquiry does not show anything demanding or 
authorizing any supervision or interposition by the Banking Department. 

CoLur.rnus, OHIO, April 16, 1917. 

RoN. PHILLIP C. BERG, Superintendent of Banks, Columbus, Ohio. 

Dun S1n:-On March 15th, you addressed to this department the following 
request for an opinion: 

"A representative of the Young Business Men's Club of Springfield, Ohio, 
has made a request for a ruling by this department on the proposition of an 
Employees' Savings Club Plan which the club is desirous of inaugurating 
among the var.ious factories in Springfield. 

"Data bearing on the organization and operation of the proposed plan 
are herewith enclosed. 

"Will you please render an opinion on the question as to whether or not 
there is any thing in the plan that this department could not approve under 
the banking laws. 

"We will thank you for a return of the enclosures with your opinion." 

The proposed plan attached to your inquiry is as follows: 

''EMPLOYEES SAVING CLUB PLAN. 

"ORGANIZATION:-
"The name of the club should be the same as the factory in which it is 

organized. Its purpose is the systematic saving of a specified amount out 
· of each pay envelope. Any officers may be elected by the members, but the 

one necessary officer is the club representative or cashier. It is his duty to 
receive the deposits of the members and act as their banker. 

~ 

"OPERATION:-
"Each member of the club signs an order as follows: 
"I hereby authorize the cashier of_ ____________________________ _ 

to deduct·-~-- ________________ --- _____________________________ ------ __ 

from my pay envelope each pay and to deposit the same to my credit in 
the savings department of the __________________________________ Bank. 

"It is understood that I may change or cancel this agreement at any time. 
Number __________________________ Narne _____________________________ _ 

"The club representative receives from the company's cashier on each 
pay day a check covering the amount withheld from the pay envelopes, 
together with a list of the depositors and the amount to be credited to each 
member. Three copies are made of this list, one for the company's cashier, 
one for the club representative, and one for the bank. The club representa
tive takes the money, the list and the members' pass books to th~bank where 
the entries are properly made. The pass books are made out in the name of the 
individual club members, and are kept under the joint care of the cashier 
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and the club representative. The bank pays the regular rate of interest 
direct to the depositor, crediting it on the pass book in the usual way. 

"The following memorandum is inserted in each pay envelope of the 
club members: 

"There has been deposited in ________________________________ Bank 
g ____________________ to y~ur credit making ybur balance on account 

8--------------------------------------------"Signed __________________________ _ 

"A depositor may withdraw his money or any part thereof at any time 
by getting his bank book from the cashier and presenting it at the bank. On 
the other hand, the member may increase or decrease the amount withheld 
each pay day upon a written order at any time or at such times as the club 
by-laws designate." 

501 

The above plan might properly be described as a scheme for a vohmtary asso
ciation among employes of a business institution for the mutual encouragement of 
thrift among its members. It contains no element of compulsion, and no element 
of contract liabjlity among the members in respect to entering into the organization, 
or continuing therein, or in withdrawing therefrom. Every act of every member is 
done upon the ex~rcise of his own will, with no compulsion and no influence but the 
gentle influence and example of his fellow members. While a member has authorized 
his employer to make a deduction from his wages, that authority is entirely in his 
own control and may be withdrawn at any time without ceremony and without excuse. 
No penalty is attached to any act or any failure by any member; neither does any 
officer, agent or employe receive any compensation. Every cent of wages withdrawn 
from a member's pay check Temains his own money, and while temporarily out of his 
control, yet with a string attached by which he pulls it back to himself whPnever he 
cares to, and along with it its earnings. 

The general authority of the superintendent of banks is indicative of the general 
jurisdiction of the banking department. It is found in section 711 G. C., which is 
as follows: 

"The superintendent of banks shall execute the laws in relation to bank
ing companies, savings banks, savings societies, societies for savings, savings 
and loan associations, savings and trust companies, safe deposit companies 
and trust companies, a-nd every other corporation or association having the 
power to receive, and receiving money on deposit, chartered or incorporated 
under the laws of this state. Nothing in this chapter contained shall apply 
to building and loan associations." 

We go, then, to the list of subjects control of which is provided for in said section 
to ascertain which, if any, includes the subject in hand. Those subjects are: 

"banking companies, savings banks, savings societies, societies for savings, 
savings and loan associations, savings and trust companies, safe deposit com
panies and trust companies, and every other corporation or as.~ociotion having 
the power to receive, and receiving money on deposit, chartered or incorpo
rated under the laws of this state. * * *" 

The sche:ne in hand, if included in any of the above, would have to be designated 
as a "savings society" or a "society for savings," if these titles were used in a general 
descriptive sense. They are, however, used in the section to designate certain e'listing 
corporations. This association might with propriety be styled such "society for 
savings." Some of the sections of the chapter are acts and parts of acts passed sub-
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sequently to the above, and provide for such control when it is a person, who engages 
in the business contemplated in the law, but nowhere is there any provision which 
reaches such a loose, voluntary and innocent association as this. It receives no money 
on deposit itself, but only encourages and assists its members to make such deposits 
in a bank already under the regulation of the department. It neither receives nor 
n'eeds any autho.ity from the laws to do any of the things projected. The only person 
or organization com,ipg withih the purv),I')W of the chapter i~ already under the control 
of the law. That is to say, the bank which is to receive the deposits i,s already under 
the co'ritrol of your department. The employer of the members does nothing in the 
nature of financial transactions, except in co-operating to have each member pay i,n 
according to a direction of the member himself. The club representative, so-called, 
does no more than act as a messenger to carry the membet's money to the bank. The 
ban'k in rec~iving it does nothing but what it does for every other depositor-takes 
his ~oriey and makes an entry ~P the passbook. The only circumstance that is different 
from that of an ordinary depositor in any sense is that a passbook is not handed back 
to the actual depositor ahd not kept in h.il> possession. It is, however, in possession 
of his agent, and therefore constructively in his own. 

· Of course it would be possible for the employer and the club representative to 
combine and cheat the depositor. The latter, however, in this respect, is no worse 
off than any otlier person who commits the custody of his passbook to an agent. In 
fact he has protection which the ordinary person under such circumstances does not 
have, for the reason that it requires such combinatioQ With his employer, who is almost 
certain to be a responsible business person or company, and he has a check on the 
club representative in that every pay check which he receives notifies him of the amount 
deducted. 

You are, therefore, advised that this proposition is ·entirely out of the contempla
tion of the statutes creati,ng and controllin,g your department, that no necessity for 
such control exists, and that there is no reason, either substantial or technical, re
quiring any supervision by the banking department. 

Very truly yolll"l:l, 
JosEPH McGHEE, 

Attorney-General. 
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195. 

SECTIOX 2571 G. C.-AUTHORIZING TRANSFER OF MO~EY FR0:\-1 
UNDIVIDED TAX FU~D TO AN EXHAUSTED COUNTY FU~D
NOT REPEALED BY SECTIO~ 5649-3d-~1AY ~OT BE EXPEXDED 
UNTIL APPROPRIATED BY COUNTY COM~USSIOXERS UXDER 
SECTION 5649-3d- SECTION 2296 NOT APPLICABLE TO SUCH 
TRANSFER-AND SAME MAY BE MADE WITHOUT FILING PETI
TIO~ I~ CO~IMON PLEAS COURT. 

1. Though the provisions of section 2571 G. C., authorizing the county auditor and 
county treasurer, on direction of the county commissioners, to transfer moneys from the 
undivided tax fund to an exhausted county fund, are not repealed by implication, by the 
provisions of section 5649-3d G. C., moneys transferred to an exhausted county fund under 
the prouisions of section 2571 G. C. are not available for expenditure until such moneys 
shall have been appropriated by the county commissioners in the manner provided by section 
5649-3d G. C. 

2. The prauisions of sections 2296 et seq. G. C. do not <lpply to the particul<Jr transfer 
of funds authorized and prouided for by section 2571 G. C., and the transfer of funds author
ized by section 2571 G. C. may be effected without filing a petition in the court of common 
pleas for authority to make such transfer. 

CoLUMBUS, Omo, April 16, 1917. 

HoN. JAMES F. F_LYNN, Prosecuting Attorney, Sandusky, Ohio. 

DEAR Sm:-As previously acknowledged, I have your favor of March 12, 1917, 
asking opinion of this department, in which you say: 

"On June 20, 1916, an opilllion was rendered to the bureau of inspection 
and supervision of public offices, being No. 1714, whlc'h reCites as follows: 

" 'Generally speaking, the effect of the provision of section 5649•3d 
G. C. is to render the provisions of section 2571 G. C. inoperative.' 

"Does the above mean that when a fund is exhausted the commissione:-s 
cannot make an order authorizing the auditor and treasurer to transfer from 
undivided tax funds, to the fund so exhausted, the amount of money as provided 
in section 2571? 

"if you say that, according to the opinion above referred to, the com
missioners still may transfer from the und,ivided tax" funds, to, say, the general 
county road fund, is it ne.cessary to file a petition in the common pleas court 
under section 2296, before the commissioners can authorize the auditor and 
treasurer to transfer such fund?" 

The language quoted in your communication is found in opinion ~o. 1714, of 
my predecessor, Hon. E. C. Turner, addressed to the bureau of inspection and super
vision of public offices under date of June 20, 1916. 

In answering your first question it may be well to note briefly and in a general 
way the effect of various statu~ory provisions with respect to the distribu'tion and 
expenditure of county moneys, prior to the enac:tment of section 5649-3d G. C., as 
a part of the Smith one per cent. law, so called. County moneys were then, as now, 
divi~ed into particular "funds," said funds representing the various particular pur
poses for which county tax levies were authorized to be made. 

Section 5699 G. C., as it then read, provided in this respect as follows: 

"The county auditor shall carefully ascertain the nl)t amount of taxes 
collected for each particular purpose. A specific fund shall not be used for 
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any other purpose than that for which it was levied until such purpose has 
been satisfied. The amou.nt collected from the tax on dogs shall be applied 
to indemnify loss by injury to sheep, so far as needed for that purpose." 

All orders and warra~ts drawn pursuant to the same, calling for the payment 
out of county moneys, were likewise drawn against some particular county fund, 
and if there was money in the county treasury to the credit of the fund on which 
a wa;rrant was drawn, such warrant was ·required to be paid; otherwise the county 
treasurer was required to endorse the same as not paid, for want of funds (Sees. 2675-
2676 G. C.). 

Section 2571 G. C., referred to in your communication, furnished a means of 
replenishing an exhausted county "fund," by e1mpowering the county commissioners 
by order entered on their journil.l, to Au.thorize the county auditor and treasurer to 
transfer undivided tax moneys to such exhausted fund, in an amount not to exceed 
three-fourths of the amount estimated by the auditor and treasurer to belong to such 
fund. This section further provides .that at the next semi-annual distribution of 
taxes the amount so transferred shall be deducted from the total amount found· to 
be due such fu.nd. 

Section 2571 G. C. is still a part of the statutory law of this state and section 
5649-3d G. C. does not, as I see it, affect an implied repeal of the provisions of this 
section, and when moneys are transferred to an exhausted county fund, under the 
provisions of section 2571 G. C., there would be money in the treasury to the credit 
of such fund, within the provisions of section 2675 G. C., as to a warrant drawn against 
such fund. 

. Section 5649-3d G. C., however, applied in its entirety, adds another requisite 
to that imposed by sections 2675 and 2676 G. C., and requires that county moneys 
to be available for expenditure should not only be in the county treasury to the credit 
of the proper fund, but should also be appropriated by the county commissioners to 
the objects for which the money in such fund is provided. 

Said section 5649-3d G. C. provides as follows: 

"At the beginning of each fiscal half year the various boards mentioned 
in section 5649-3a of this act shall make appropriations for each of the several 
objects for which money has to be provided, from the moneys known to be 
in the treaSilry from the collection of taxes and all other sources of revenue, 
and all expenditures within the following six months shall be made from and 
within such appropriations and balances thereof, but no appropriation shall 
be made for any purpose not set forth in the annual budget nor for a greater 
amount for such purpose than the total amount fixed by the budget com
missioners, exclusive of receipts and balances." 

From the plain terms of this section, all expenditures shall be made from and 
within the appropriation made by the county commissioners at the beginning of the 
fiscal half year, and even though moneys are transferred to an exhausted county fund 
by proceedings under section 2571 G. C., such moneys would not legally thereby 
become available for expenditures; for though this money so transferred would then 
be in the treasury to the credit of such fund, such money would not stand to the credit 
of the appropriation account until thereafter appropriated at the beginning of the next 
fiscal half year, and until so appropriated, a warrant drawn against the moneys- in 
such funds could not be legally honored for payment, even if such warrant could be 
legally issued at all by the count:y: auditor, which to my mind is a proposition more 
than doubtful. 

Though not clearly so stated in the opinion of my predecessor, above referred 
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to, it was doubtless in the sense indicated and required by the considerations herein 
noted that he Used the language quoted in your commuhication. 

In answering your second question, I do not deem it ne~essary to set out or to 
discuss at length the provisions of sections 2296 et seq. G. C., which empower the 
colillllissioners of a county or the corresponding officers of other political subdivisions 
to transfer moneys from one fund to another, or tO a new fund created under the 
respective supervision of such officers, on authority first had from the court of common 
pleas on an application or. petition to be filed in such court for the purpose. 

It is sufficient, for the purpose of this opinion, to note that the scheme or plan 
with respect to the transfer of moneys from one legal fund to another, authorized 
and provided for by the provisions of sections 2296 et seq. G. C., is general in its scope, 
applying to all political subdivisions and to the moneys had by them in fund, while 
section 2571 G. C. is special in its nature, applying only to counties and to the par
ticular situation therein provided for. 

Under familiar rules of statutory construction applicable to the question at hand, 
I am of the opinion that the provisions of section 2571 G. C. are in nowise limited 
by the provisions of sections 2296 et seq., and that in effecting a transfer of funds 
under the provisions of section 2571 G. C. it is not necessary for the county com
missioners to file a petition in the court of common pleas for authority to make the 
transfer therein provided for. 

196. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

ROADS AND HIGHWAYS--STATE ROADS MUST BE MAINTAINED BY 
STATE HIGHWAY COMMISSIONER-COUNTY ROADS BY COUNTY 
COMMISSIONERS-TOWNSHIP ROADS BY TOWNSHIP TRUSTEES
COUNTY HIGHWAY SUPERINTENDENT HAS CHARGE AND SUPER
VISION OF CONSTRUCTION, ETC., OF BRIDGES, HIGHWAYS AND 
CULVERTS-FOREGOING INCLUDES DRAINAGE. 

Stale roads must be maintained by the state highway commissioner, county roads 
by the county commissioners, and township roads by the township trustees (Section 7464 
G. C.) 7'his includes the matter of drainage. 

But the county highuay superintendent has general charge and supervision of the 
construction, improvement, maintenance and repair of all bridges, highways and culverts, 
whether known as tounship, county or state highways (Section· 7184 G. C.) This in
cludes the matter of drainage. 

CoLUMBus, Omo, April 16, 1917. 

HoN. J. L. HEISE, Prosecuting Attorney, Circleville, Ohio. 

DEAR Sm:-Your communication of March 20, 1917, in which you ask for cer
tain information, was duly received. Said communication reads as follows: 

"I have the honor of calling upon you for information in regard to the 
drainage connected with a county road. Said road was built in Pickaway 
county in 1873. The plans and specifications called for drainage by the use 
of side ditches five feet in width on each side of said rmtd. 

"All the drainage in question lies wholly in Monroe township and on the 
east side of said road. At the time this road was built the land on the east 
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side and all along the drainage now in question was owned by one man, the 
father of the two men now owning this land and questioning the rights of 
each other in said drainage. The father, while living, in connection with 
the road authorities, kept an opm ditch along the east side of the road, which 
served as the drainage of his own land as well as that of the road. 

"At the death of the father, this land was divided between these two 
sons, and the line dividing this land between them gave to each one a part 
of this drainage; hence, each owner knew at this time the relation that this 
drainage bore to his part of the land. This open ditch remained as the 
drainage for this land some time after it was divided. TLen both of these 
owners entered into an agreement with the township trustees to put in tile 
in this ditch and close it. The cost of the tile and labor of putting them in IYas 
borne by thEse two owners and the township trustees jointly. The tile 
started near the residence of the upper tenant and carried the water along 
the land of both tenants and the road, until it emptied into a natural water
cour~e on the land of the lower tenant. The lower tenant put a culvert 
over this tile ditch for access to his land and to protect the tile ditch. In 
a few years the tile was found to be too small for the water it had to carry, 
became choked and filled, and refused to work. The culvert of the servient 
tenant broke down and -was not rebuilt but he continued to cross over it 
in that condition and thus broke the tile beneath it, which helped to block 
the working of the tile. This lack of drainage by the tile caused a pond of 
water to form between the residence of the upper tenant and this road. The 
water remains in this pond for a long period at a time, covering a part of 
the house yard of the upper tenant, also soaks the road bed, but does not cross 
it. The lower tenant has completely filled up the open ditch and has built 
a wire fence crossing the east line of the road and enclosing a part of the 
land of this county road, but no part of the elevated road bed. 

"The dominant tenant has applied to the county commissioners to have 
this ditch or drainage opened. The servient tenant threatens injunction 
and suit for damages if this drainage be opened. The dominant tenant 
also threatens the commissioners with suit for damages if the ditch be not 
opened. 

"Whose official duty is it to open this ditch and what. is the procedure 
-all the steps to be taken? 

"As the dominant tenant is pressing this matter very hard, I should 
thank you very much for an early reply." 

After studying your communication carefully, I am of the opinion that the matter 
in dispute has more to do with the private rights than it has to do with the rights 
of the public; that it has more to do with the property abutting upon the highway 
than with the highway itself, and that the answer to the matter therein set out would 
be more for the benefit of the owners of the abutting property than for the benefit 
of public officials. Of course this department has no jurisdiction whatever over private 
rights or private property. 

You suggest that one party interested threatens an injunction proceeding, and 
the other threatens a suit for damages. As to which course is pursued, if either, this 
department has no interest or concern. 

There is no statement made in your communication as to whether the public is 
suffering through an injury to the highway, due to the conditions existing as therein 
set out. But inasmuch as the public may owe the abutting property owners certain 
rights and duties in reference to the repair and maintenance of this drain, the ques
tion as to what public official has charge of the matter suggested by you is a proper 
one for this department to consider. In answering this question, it must be remem-
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bered that the public highway includes not only the portion traveled, but also all 
that portion not traveled but lying within the bounds of the highway as originally 
laid out. With this in mind, let us consider the matter as to who has charge of the 
public roads of the state. 

Section 7184 G. C. provides as follows: 

"The county highway superintendent shall have general charge, subject 
to the rules and regulations of the state highway department, of the construc
tion, improvement, maintenance and repair of all bridges and highways 
within his county, whether known as township, county or state highways, and 
such county highway superintendent shall see that the same are constructed, 
improved, maintained, dragged and repaired as provided by law, and shall 
have general supervision of the work of constructing, improving, maintaining 
and repairing the highways, bridges and culverts in his county, subject, 
however, to the provision hereinafter made for the designation, by the state 
highway commissioner, of an engineer, other than the county surveyor, to 
have charge of state work in such county." 

The provisions of this section apply not only to the traveled portion of the high
ways, but any portion of the highways as originally laid out. And if it is found neces
sary, for the preservation or maintenance of the highways for public travel, that 
drains be constructed, repaired and maintained, this also would come under the juris
diction of the county highway superintendent. 

Of course, in quoting section 7184 G. C., it is necessary also for us to have in mind 
the provisions of section 7464 G. C. In this section we 6nd that the public highways 
of the state are divided into three classes, namely, state roads, county roads and town
ship roads. The section further provides that the state roads shall be maintai.ned by 
the state highway department, the county roads shall be maintained by the C"ounty 
commissioners, and the township roads shall be maintained by the township trustees. 
That is, the state highway department has general jurisdiction over the state roads, 
the county commissioners general jurisdiction over the county roads and the township 
trustees general jurisdiction over the township roads. But the general charge and 
supervision .of the work of constructing, improving, maintaining and repairing the 
highways, bridges and culverts, whether known as township, county or state highways, 
are lodged in the county highway superintendent by the provisions of seCtion 7184 
G. C. 

On the matter of drainage, I desire to call your attention to the provisions of 
section 7207 G. C'., which in part provides as follows: 

"The county highway superintendent or any one acting under his author
ity, when authorized by the county commissioners or township trustees, may 
enter immediately: 

"l. Upon any lands adjacent to any of the highways in the county for 
the purpose of opening an existing ditch or drain, or for digging a new ditch 
or drain for the free passage of water for the drainage of high'cflyq. * * * " 

This proVlSlOn plainly evinces an intention upon the part of the legislature to 
place the question of drainage in the control of the county highway sur:·erintendent. 
But it will be noticed that this right given under said section is limited to this matter 
"for the free passage of water for the drainage of highways." 

You suggest that the servient tenement is not properly maintaining the drive-
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way or approach leading from the public road to his premises. On this question I 
desire to call your attehtion to section 7212 G. C. This section reads in part as follows: 

"The owners or occupants of land shall con.struct and keep in repair all 
approaches or driveways from the public roads under the direction of the 
county highway department. * * *" 

So that the county highway superintendent has charge and oversight of this matter 
of seeing that all a~proaches or driveways from the public roads to the premises of 
abutting property owners are so constructed and kept in repair as not to interfere 
with the rights of the public and also with any rlghts which the public might owe the 
abutting property owners. 
· Answering your question specifically, as. to what public official has charge of the 

rights of the public in the matters set out in your communication, it is my opinion 
that the county highway superintendent has direct charge and oversight over the said 
matters. 

In giving this opinion, however, I am not in any way attempting to settle the 
difficulties which have arisen between the adjoining abutting property owners, but 
merely the question as to what public official has direct charge and oversight of the 
matters in question, so far as they affect the public, or in so far as the public owes 
duties to the abutting property owners. 

197. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

EXPENSES-INCURRED BY HEALTH OFFICER-IN SUPPLYING NURSE 
AND NECESSARY ARTICLES TO RESIDENT OF TOWNSHIP OUT
SIDE OF VILLAGE WHEN QUARANTINED IN VILLAGE-MUST 
BE PAID BY VILLAGE. 

When a resident of a township outside of a Village is token sick with a contagious 
disease while in said Village and is duly quarantined, and the health officer furnishes nursing 

. · and necessary articles for such quarantined person, the bills for said nursing and other 
necessary articles, when properly certified by the health officer, and when such quarantined 
person is unable to make payment, by force of section 4436 G. C. must be paid by the Village. 

CoLUMBUs, 0Hro, April 16, 1917. 

HoN. C. M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 

DEAR Sm:-In your communication of March 6, 1917, you ask for an opinion 
upon the following statement of facts: 

"Sometime ago a resident of Newton township, Pike county, was taken 
sick in the village of Piketon. The case was pronounced scarlet fever and 
quarantined by the health officer of the village of Piketon, who furnished 
medical assistance, nurse and certain necessary articles. The bills for nursing 
and for certain articles furnished were presented to the county commissioners, 
who asked my advice concerning payment of same, and I advised them to 
reject the bills for the reason that same were payable by the municipality of 
Piketon under the provisions of section 4436 of the General Code. 
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The parties interested asked me to write the attorney general's office and 
ask ii there is not some way by which the county commissioners could legally 
pay these bills, their reason being that the village has no funds with which 
to pay." 

Section 4436 G. C. provides: 

"Wben a house or other place is quarantined on account of contagious 
diseases, the board of health having jurisdiction shall provide for all persons 
confined in such house or place, food, fuel, and all other necessaries of life, 
including medical attendance, medicine and nurses, when necessary. The 
expenses so incurred, except those for disinfection, quarantine. or other 
measures strictly for the protection of the public, when properly certified 
by the president and clerk of the board of health, or health officer where there 
is no board of health, shall be paid by the person or persons quarantined, 
when able to make such payment, and when not by the municipality in which 
quarantined." 
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This section makes it the duty of the board of health to provide the matters and 
thmgs set forth in the section for all persons confined in the quarantined house, and 
makes the expense of furnishing the supplies, etc., referred to in your question, charge
able against the person or persons quarantined, when they are able to make such 
payment; but further provides that in the event they are unable to make such payment, 
such expenses must be a charge against the municipality. 

Section 4451 G. C. provides: 

"When expenses are incurred by the boa;rd of health under .the pro
visions of this chapter, upon application and certificate from such board, 
the council shall pass the necessary appropriation ordinances to pay the 
expenses so incurred and certified. The council may levy and set apart 
the necessary sum to pay such expenses and to carry into effect the pro
visions of this chapter. Such levy shall, however, be subject to the restric
tions contained in this title.'' 

This section is full authority for council to provide for the payment of all proper 
expenses incurred and <;ertified under the board of health chapter. 

Dustin, J., in Meily v. City of Columbus, 6 0. C. C. (N. S.) 398, construing sec
tion 2128 of the Revised Statutes, which is section 4436 General Code, now under 
consideration, uses the following language: 

"If dealers were required to wait for a written contract and the passage 
of an ordinance appropriating the money before furnishing supplies under 
such circumstances with any assurance of payment, the quarantined family 
might die of starvation or of cold. 

"If food and fuel were not forthcoming as needed, the family would be 
justified in breaking the quarantine in order to solicit or earn a living, thus 
spreading infection throughout the city. 

"The very emergencies of the case demand prompt and effective action 
upon the part of the board of health, without awaiting the slow processes 
of the law required in other matters." 

While this case has no direct bearing upon the question under discussion, since 
the question raised there was whether a petition which pleads an oral contract with 
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the board of health, for the furnishing of necessaries to a family quarantined, was 
good as against a general demurrer, still it does show the necessities of cases arising 
under these statutes. 

If the resident of Newton t<twnship, spoken of in your inquiry, was furnished 
the supplies and things stated, and the bill for same was properly certified to by the 
health officer, then whenever the quarantined person is not able to pay said bill it 
must be paid by the municipality in which the quarantine is maintained. 

There is no provision for charging such payment back to the township or mu
nicipality in which the quarantined person might reside. The only time there can 
be such a charge back is when a person with a contagious disease is quarantined and 
is a legal resident of another county of the state and is unable to pay such expense. 
Then, under the provisions of section 4438 G. C., such eli.'Jlense shall be paid by the 
county in which he has a legal residence, if notice and a sworn statement of the amount 
of such expense are sent to the infirmary directors, now the county commissioners, 
of such county, within thirty days after the quarantine in such case is discharged. 
There is no such provision for a resident of a township outside of a municipality having 
his bill, incurred in quarantine in the municipality, charged back against the town
ship. 

In 18 0. C. C. (N. S.) at p. 196, there will be found a case decided by the circuit 
court of Summit county, to wit, Village of Barberton v. Frederick Lohmers, indica 
tive of how the courts looked upon the provisions of section 2128, R. S., which is 
now section 4436 G. C. This was an action to recover compensation for medical 
services to quamntine smallpox patients alleged to be unable to pay therefor them
selves, within the meaning of section 2128 R. S. 

The board of health of the village was properly apprised. of the situation, but 
failed to take any action, and a physician rendered medical aid to' the quarantined small
pox patient. The court held that he was entitled to recover compensation from the 
municipal corporation. 

Judge Henry, at p. 197, indicates that he believes that the statute of its own 
force imposes a legal obligation underlying the prescribed duties of boards of health 
in such cases, and that no affirmative action of the board of health was a condition 
precedent to the bringing of an action by the physician. He quotes from Trustees, 
etc., v. Ogden, 6 Ohio 23, in which it was held that: 

"Overseers of the poor of the proper township are bound to support a 
casual pauper, if found within the limits of the township, and requiring 
support"; 

and that: 

"Where, after notice the overseers of the poor refuse to provide for a 
pauper, an individual furnishing a necessary supply, may recover the amount 
in an action against the township." 

Judge Henry further says: 

"I11 that case the underlying legal obligation of the township rested on 
a meager footing of express statutory provision, reinforced, however, by 
the inherent urgency of the cases provided for." 

Here we have a statute which needs no construction, but plainly provides that 
when the quarantined person is unable to pay for certnin supplies, they shall be a 
charge against the municipality. 

I can find nothing in the statutes which would in any way authorize this bill to . 
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be a proper or legal charge against the county commissioners or the county. The 
village must take some steps to pay this claim, just the same as they would be com
pelled to take steps to provide for the payment of any other legal demand against 
said village. 

198. 

Y ery truly yours, 
JoSEPH :\IcGHEE, 

Allorney-General. 

APPROVAL-FINAL RESOLUTIOKS FOR ROAD DIPROVE:\lEXT I~ SAX
DUSKY COUNTY. 

CoLUMBus, Omo, April 16, 1917. 

State Highway Department, Columbus, Ohio. 

GENTLEMEN:-! have your .communication of Apri,l 11, 1917, in which you ask 
my approval of the followi'n'g final resolutions: 

"Sau®r;ky county-sec. 'Q' of the Sandusky-Clyde road, Pet. No. 
2891, I. C. H. No. 276. 

"Sapdusky county-sec. 'r' of the Sandusky-Clyde road, Pet. No. 2891, 
I. C. H. No. 276. 

"Saq_dusky co~ty-8ec. 'r' of the Sandusky-Clyde road, Pet. No. 2891, 
I. C. H. No. 276." 

I have examii;J.ed carefully the resolutions :ittached to your communication and 
find them correct in form ind legal. I am therefore returning the s.a,me with my ap
proval endorsed thereon. · 

199. 

Very truly yours, 
JosEPH ::VIr.GHEE, 

Attorney-General. 

SENATE-WITHOUT POWER TO ALLOW OFFICERS OR E:\IPLOYES
ADDITIONAL COMPENSATION FOR EXTRA SERVICES GENERALLY
NOR FOR EXTRA SERVICES WITHIN THE SCOPE OF THEIR DUTIES 
-8ENATE BILL No. 56 A NULLITY. 

The 8enate is without power to allow to any of its officers or employes compensation 
additional to that initially fixed for "extra services" generally, nor even for specific extra 
services within the scope of their several official duties or employments. 

CoLUMBus, OHio, April 17, 1917. 

RoN. W. S. PEALER, Clerk of Ohio Senate, Columbus, Ohio. 

DEAR Srn:-1 have ytlur lett~r of April 4, 1917, enclosing cop:y of senate resolu
tion No. 56, passed by the senate of the eighty-second general assembly, which is 
as follows: 
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"S. R. No. 56. 
"Mr. Kettnedy offered the following resolution: 
"Relative to compensation of employees of the senate. 
"RESOLVED, That the custodial\B of cloak room, doorkeepers, committee 

room attendants, and porters be allowed an add,itional sum of 8.1.50 each 
per day, the assistant postmaster and page·s an additional sum of 81.00 each 
per day, with the exception of Fay Scobey, who shall receive 81.50 per day 
for each day during the sesSion of the 82nd general assembly, as payment for 
additional services rendered during the session, and be it further 

"RESOLVED, That the clerks, sergeant-at-arms, telephone attendants, 
assistant bill clerk aJ1d stenograph~rs shall be paid the sum of 850.00 each for 
extra services ren,dered the senate of the 82nd_ general assembly. 

"Said sum of $50.00 not to be paia to any clerk or sergeant-at-arms 
retained pl;lrmanently in the employ o(the senate of the 82n~ general assem
bly, to be paid on vouch!;lr sigl!_ed by the clerk of the senate~" 

Cortcerning this resolution, you request my opinion as follows: 

"The auditor of state has raised the question of the legality of the reso
lution and has not issued warrants therefor although I haye certified the 
pay roll covered by said resolution to said auditor's office. 

"Will you kindly give me a ruling as to the legal status of said resolution?" 

The question which you submit can not be answered without additional informa
tion which I have obta¥\ed from the journals of the senate. 

On Moru(lay, January 1, 1917, the first day of the session of the 82nd genb-al 
assembly, senate resolution No. 9 was adopted~ It provided in substrunce as follows: 

"Re'ilolved, that the following name'd persons be appointed by the senate 
to the places designated: 

"Stffiiographers (Here follow the names of nine person~). 
"Doorkeepers (Here follow the names of six persons). 
"Custodians of cloak room (Here follow the names of three persons). 
"TeleeJ:wne attendants (Here follow the names of two persons). 
"Assistant Postmaster (Here follows the name of o~e person). 
"Bill service (Here follows the n,ame of one persori). 
"Committee room attendants (Here follow the .names of four eersons). 
"Pages (H~re follow the names of four persons). 
"Said stenographers to b~ paid for their· services $5.00 a day each, tele

phone attendants $5.00 a day each, custodian of the cloak room, doorkeepers, 
comrruttee room attendants and bill service $3.50 a day each, assistant post
master $4.00 a day and p::tges $2.50 a day each." 

On the same day senate resolution No. 8 was passed, providing for the app'oin,t
ment of two additional sergeant-at-arms. 

· On the same day senate resolution No. 6 was passed, authorizing the lieutenant 
governor to appoint one sten~grapher and one page, their compensation to be the 
same as that of the sten-ographers and pages of the senate, and on the same day the 
president of the senate appointed two persons, one as stenographer and the other as 
page, in compliance with the resolution. 

0!!. Tuesday, January 9, 1917, another page was appointed by the senate, his 
compensation to be the same as that paid to other pages of the senate (serutte resolu
tion No. 20). 

On Monday, January 15, 1917, the resignation of one of the custodians of the 
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cloak room was noted, an~ by senate resolution No. 25 his successor was appointed 
a_nd the compensation of such successor fixed the "same as that of the other custodians 
of cloak room." 

On Thursday, January 18, 1917, by senate resolution No. 27, a person was ap
pointed as assistant bill clerk, and his compensation was fixed at "the same as that 
fixed by law for other clerks of the senate." 

On Thursday, January 25, 1917, a person was appointed as porter in the senate 
and his compensation fixed at the rate of 83.50 per day (senate resolution- No. 31). 

I have not traced the matter further as I assume that other porters were subse
quen.tly employed and that possibly there were other changes in the official force 
of the senate; nor have I noted the initial election of the regular force of clerks and 
statutory sergeants-at-arms, which occurred of course on the first day of the session. 

It is sufficient to note, as the result of the transactions above described, that the 
various employes referred to in senate resolution No. 56 were all appointed or elected 
early in the session. 

The printed copies of the daily senate journal, which have been furnished me, 
stop with that of Saturday, March 10, 1917, on which date an adjournment was taken 
to Tuesday, March 20, 1917. At that time senate resolution No. 56 had not been 
adopted. I assume, therefore, that senate resolution No. 56 was adopted not earlier 
than Tuesday, March 20, 1917, which was substantially at the close of the session of 
the eighty-second general assembly. 

According to its express terms, senate resolution No. 56 allows pay for additional 
services "for each day during the session of the eighty-second general assembly" to 
certain employes, and to others allows the payment of "$50.00 each for extra services 
rendered;" from all of which the inference clearly follows that the senate has in this 
resolution made an effort to allow compensation to certain of its officers and employes 
for past services, in addition to the compensation which officers and employes were 
entitled to receive according to the terms of the resolutions and provisions of law 
applicable thereto at the time of their appointment. This the senate cannot lawfully 
do. 

Insofar as clerks and sergeant-at-arms and their assistants are concerned, the 
compensation of such officers of the senate is regulated by section 51 G. C., as amended 
106 0. L. 14. This section provides in part that: 

"The clerks, assistant clerks, sergeant-at-arms and the first, second 
and third assistant sergeant-at-arms of the senate and house of representatives 
shall each be paid five dollars for each day's attendance during the session. 
* * • , 

By virtue of this section the senate is without power to determine the compensation 
of clerks, assistant clerks and sergeants-at-arms named in this section. It may create 
and fill the positions, but the compensation attaching to the positions is provided by 
law and is a matter over which the senate has no control. 

As to other employes, the matter is regulated by section 56 G. C. as amended 
106 0. L. 13, as follows: 

"The compensation of as10istant sergeant-at-arms, other than those 
mentioned in section 51, and the employees of either house, shall be fixed 
by resolution of such house and not changed during the term for which fixed." 

The meaning and effect of this section are so plain as to require no comment 
on my part. 

I presume that said resolution Ko. 56 must have been adopted in the belief that, 
notwithstanding the statutes above referred to, the senate had the power to make 

11-Vol. I-A. G. 
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additional allowances for "extra services," by which I presume is meant services ;in 
addition to what the senate considered a reasonable and ordinary amount of service 
from each employe. In my opinion, however, the senate has no authority to evade 
the statutes in this way. The resolution shows on its face that the senate did not 
contemplate particular extra services, for it allows additional compensation to certain 
of its employes for each day during the session of the assembly. 

No more palpable violation of section 56 G. C. could be imagined than this, even if 
the senate actually had the power to pay for specific extra services. But in my opinion 
the senate is without power to allow pay for extra services to its officers and employes. 
The compensation fixed by statute or by the initial resolution is deemed to be in full 
of all services which the senate may exact of them within the scope of their respective 
employments. There is nothing on the face of the resolution to show that the extra 
services therein referred to are not services within the scope of the employments of 
the various officers and employes therein referred to, 

200. 

My opinion is, therefore, that senate resolution No. 56 is a nullity. 
Very truly yours, 

JoSEPH McGHEE, 
Attorney-General. 

APPROVAL-CONTRACT BETWEEN THE AMERICAN SEATING COM
PANY AND OHIO BOARD OF ADMINISTRATION AND BOND TO 
SECURE SAME. 

CoLUMBUS, OHIO, April 18, 1917. 

Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-! have examined the contract entered into on the 12Sth day of 
March, 1917, between The American Seating Company, a New Jersey corporation, 
and your board, for the furnishing of 5,800 out-door chairs for the live stock exhibit 
building located on the state fair grounds at Columbus, Ohio, and the bond to secure 
said contract, and I find the same to be in compliance with law and have approved 
the same. 

I have this day filed in the office of the auditor of state the contract and bond 
and have turned over to Mr. Harry C. Holbrook, your architect, the balance of the 
papers submitted. 

.iVery truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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201. 

CITY COCXCIL--POWERS LEGISLATIVE ONLY, IN REGARD TO LITIGA
TIOX-:MCXICIPALITY :\fAY CO:\IPRO:\USE CLAD1S FOR DA:\IAGES 
-AUTHORITY VESTED IN SERVICE DIRECTOR AND CITY SOLIC
ITOR TO USE CERTAIN FUND TO C0:\1PR0:\1ISE CLAI:\IS FOR 
DAMAGES-NOT DELEGATION OF LEGISLATIVE POWER. 

1. The powers of the city council with respect to municipal litigation are legisla
tive only in character. 

2. A municipality has the right to compromise or settle disputes or damage claims, 
which is inferred or implied from the right to sue or be sued or to contract and be con
tracted with. 

3. The vesting of authority in the director of public service with the approval of the 
city solicitor to use a certain definite fund for the purpose of settling or compromising 
any and all claims against the city arising out of a certain street improvement is not a 
delegation of legislative power but amounts merely to the authorization of the performance 
of purely administrative functions. 

CoLUMBUS, Omo, April 19, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of March 6, 1917, you submitted for my opinion the 
following request: 

"The electors voted for the issuing of bonds for the improvement of 
certain streets. The council passed an ordinance for the issue of said bonds, 
section 4 of which reads as follows: 

"'Ordinance 287-1916. Section 4. The proceeds from the sale of 
said bonds, except the premium and accrued interest thereon, shall be cred
ited to a fund for the improvement aforesaid and shall be paid out and ex
pended upon the order of the director of public service, and shall be expended 
by said director of public service for the purpose specified in section 1 of this 
ordinance, which purposes shall be deemed to include the purchase of the 
necessary material and equipment to properly carry on said work and to 
include the purchase of said property without condemnation proceedings filed 
in court.' (Passed June 27, 1916.) 

"The city council proposes to enact an ordinance, section 2 of which 
reads as follows: 

" 'Section 2. That all claims for damages resulting therefrom shall be 
judicially inquired into after the completion of the proposed improvement; 
and that the city solicitor be, and he is hereby authorized and directed to 
institute proceedings in a court of competent jurisdiction to inquire into 
such claims, after the completion of the proposed improvement; provided, 
however, that at any time prior to the institution of the proceedings here
inabove authorized, the director of public service, with the approval of the 
city solicitor may, and said director, with such approval hereby is authorized 
to settle or compromise any and all claims against the city directly or in
directly arising because of said improvement, and the said director is au
thorized and directed to pay the amount of such settlements or compromises, 
including judgments in the proceedings above authorized, and all the ex
penses incident thereto, out of the funds provid{'d for said improvement by 
ordinance 287-1916, passed June 27, 1916; and provided further that the 
authority herein conferred shall be construed as additional to and not as 
limiting that heretofore conferred on the said director of public service by 
said ordinance 287-1916.' 
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"The question arises, whether the city council may delegate to the 
director of public service, with the approval of the city solicitor, the au
thority to settle or compromise any and all claims against the city directly 
or indirectly arising because of said improvement." 

The request that you submit makes necessary a discussion and determination 
of the character and extent of the powers and duties of the council, director of public 
service and solicitor of a municipality. 

The following sections and parts of sections of the General Code contain the pro
visions of law relating to the powers and duties of the council of a city which are ap
plicable to the particular question. 

"Section 4206. The legislative power of each city shall be vested in, 
and exercised by a council, * * *" 

"Section 4211. The powers of council shall be legislative only, and 
it shall perform no administrative duties whatever and it shall neither appoint 
nor confirm any officer or employe in the city government except those of 
its own body, except as is otherwise provided in this title. All contracts 
requiring the authority of council for their execution shall be entered into 
and conducted to performance by the board of officers having charge of the 
matters to which they relate, and after authority to make such contracts 
has been given and the nece~sary appropriation made, council shall take no 
further action thereon. 

"Section 4224. The action of council shall be by ordinance or reso
lution, * * *" 

"Section 4240. The council shall have the management and control 
of the finances and property of the corporation, except as may be otherwise 
provided, and have such other powers and perform such other duties as may 
be conferred by law." 

It is clear from a perusal of the provisions of the foregoing sections that as a gen
eral proposition it was the intention of the legislature to vest city councils with legis
lative power only. As will be noted, provision is made that they shall perform no 
administrative duties whatever, except when the law provides so specifically. Hence, 
in ascertaining the bounds within which a city council may act it is essential that 
we bear in mind two propositions, viz.: 

1. Does the particular act involve the exercise of legislative power or execu
tive power. 

2. If the act in question is executive in character, has the council been vested 
with authority to do that particular thing? 

The following part of section and sections of the General Code provide as follows: 

"Section 3615 G. C. Each municipal corporation shall be a body politic 
and corporate, which shall have perpetual succession, may use a common 
seal, sue and be sued, * • *" 

"Section 3616 G. C. All municipal corporations shall have the general 
powers mentioned in this chapter, and council may provide by ordinance or 
resolution for the exercise and enforcement of them." 

"Section 4308 G. C. When required so to do by resolution of the council, 
the solicitor shall prosecute or defend, as the case may be, for and in behalf 
of the corporation, all complaints, suits and controversies in which the cor
poratitm is a party, and such other suits, matters and controversies as he shall, 
by resolution or ordinance, be directed to prosecute, but shall not be re
quired to prosecute any action before the mayor for the violation of an ordi
nance without first advising such action." 
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The preceding sections in effect authorize the council of a city to provide by 
ordinance or resolution for the exercise and enforcement of the power to sue and be 
sued and to provide by resolution or ordinance that the city solicitor shall appear on 
behalf of a municipality in municipal suits, matters and controversies. These powers 
are certainly legislative in character as they refer to the making of laws in the form 
of ordinances and resolutions that are to govern the matter of municipal litigation. 
An investigation of the Code generally does not reveal any provision that authorizes 
a city council to exe'rcise administrative functions in litigation matters nor can that 
nght be inferre.d from any express provision. 

The power of a munic'ipality to compromise or settle disputes or d~age claims 
is i_l'!ferrQd or implied from the ri@lt to sue or be sued or to contract or be con'tracted 
with and the authorities· se~m to be practically in_ uni;son on this poin.t. 

"Unless forbidden by charter or general law applicable a municipal 
or othe'r public corporation has power to settle an,d compromise disputed 
claims in its favor or against it before or after suit has been begun thereon. 
The capacity to contract and be contracted with or to sue and be sued gives 
the implied power to settle dispute6 claims, controversies and matters in 
litigation." 

McQui).lin on municipal corporations, s'et'ition 2479. 
Quin~y v. Cle:velanrl, 16 0. F. D. 583, 9 0. L. R. 313. 
Dillon on municipal corporations, 5th edition, section 821-822. 

Pertinept sections of the General Code are as follows: 

"Section 4246. The executive power and authority of cities shall be 
vested in· a " " " solicitor, director of public service, * * *" 

"Section 4324. The director of public service shall man,age and supervise 
all public works and undertakings of the city, e)ccept as otherwise provided 
by law, and shall have-all powers and perform all duties conferred upon him 
by law. He shall keep a record of his proce~dings, a copy of which, certified 
by him, shall be competent evidence in-all courts. 

"Section 4325. The director of p:Ublic service shall supervise the im
provement and repair of streets, avenues, alleys, lands, lanes, squares, wharves, 
docks, landings, market houses, bridges, viaducts, aqueducts, sidewalks, 
play grounds, sewers, drains, ditches, culverts, ship channels, streams and 
water courses, the lighting, sprinkling an_d cleaning of public places, the con
struction of public improvements and public works, except those having 
reference to the department of public safety, or as othernise provided in 
this title. · 

"Section 4326. The director of public service shall man11-ge mtUJicipal 
water, lighting, heating, power, garbage and other undertakings of the city, 
parks, baths, play grounds, market houses, cemeteries, crematories, sewage 
disposal plants and farms, and shall make and preserve sui-veys, maps, plans, 
drawings and estimates. He shall supervise the construction arid have 
charge of the maintenance of public buildings and other property of the cor
poration not otherwise provided for in this title. He shall have the manage
ment of all other matters provided by the council in connection with the 
public service of the city." 

It is apparent that under section 4246 supra that the solicitor and director of 
public service are vested with the executive power and authority of the city in so 
far as their particular powers and duties extend. Section 4308 supra charges the 
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solicitor with the duty and vests him with the power of representing the corporation 
in all suits, matters and controversies when required so to do by the council. He 
is, in other words, the legal officer of the corporation and is the proper party to repre
sent it in all legal matters. Sections 4324, 4325 and 4326, supra, set forth the powers 
and duties of the director of public service that are applicable to the matter here in 
question. The provisions of the last mentioned sections indicate clearly that the 
director of P.llblic serviok performs the executive or administrative fun.~tions of the 
city ih regp.rd to those matters which refer to what is known as the public service of 
the city a~d Iinde~ this head is classed a street improvement. -

In view of the foregoihg, the conclusion necessarily fol,lows that the exercise of 
the power of a municipality to sue and be sued and the corollary right to compromise 
and settle disputes or- damage claims iri'volves the exercise of both legislative and 
executiye authority. Tile rule is general that legi'~lative power cannot be delegated 
by a legislative bo~y to runy other body or authority. Hence, it is esse~ial to deter
mine what acts or what procedure with respect to the settlement of damage claims 
are legislati;e and what are admin~strative or executive. It is often difficult to define 
the li.n.e which separates legislative power to make laws from the executive power 
which ~dministers or executes the laws. Difficulty arises espe,cially in determining 
what authority or disc:retion may be conferred up,on a body_ other than the legislative 
withou_t contravening the princ'iple stated above that legil¥ative power cannpt be 
deleg~'ted. 

The general p:.;i~.cli.ple governing the question of delega'tion of legislati\>-e power 
has been well stated hy Ranney, Judge, in C. W. & Z. R. R. Co. v. County Commis
sioners,~! 0. fl. 88, in the foll~wing laqguage, which has been often cited in maluy 
jur,isdictions: 

"The true distinctib~ therefore is, between the ,delegation of p,ower to 
make the law, which necess~ryy involves a discre'tio]1. as to what it shall be, 
arid conferring an authority or discretion -as to its execution, to be exerci~ed 
under ~!I ip pprsuande of the law. The firat dtnnot be done; to the latter 
n"o valid objectio~ can be made." · 

Applying the rule of law as laid down by Judge Ranney to the fact of the par
ticular case, we find that the council acting in its legislative capacity has passed an 
ordinance authorizing the issue of bonds to provide funds to be used in paying the 
co;t and expense of making a certain improvement; that the amount of money received 
from the sale of said bonds is the extent to which the officers authorized to have said 
improvement made may go. We further find that the director of public service and 
the city solicitor are authorized to settle or compromise any and all claims against 
said city arising out of said improvement; that said director is authorized and directed 
to pay the amount determined upon out of the fund which has been appropriated for 
said improvement. We take it then that the council has vested in the director of 
public service, who represents the city in an administrative capacity in the exercise 
of its functions in the way of improving streets, and in the city solicitor, who repre
sents it at all times in legal matters, the authority to exercise discretion in the compro
mise or settlement of damage claims arising out of a certain improvement, but l..in:Uted, 
however, to the extent of the amount of money appropriated for that purpose. It 
seems clear therefore that the authority vested in these last two mentioned officials 
does not amount to a delegation of legislative power for they are not authorized to 
make any laws but are merely authorized to exercise discretion in the execution of 
the law which the legislative body has made. 

In the case of City of Akron v. Dobson, 81 0. S., 66, at pages 76 and 77 the court 
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uses language which is illustrative of the provisions of law above stated and which is 
as follows: 

"Prior to the adoption of the municipal code of 1902, the city council 
was an administrative, as well as a legislati;ve body, and one of the reforms 
contemplated by the adoption of the new code was to make its powers legis
lative only. * * * The council provides the money for carrying on the 
government, either by a levy of taxes, or an issue of bonds, and i~ is proper 
that it should have some control over the expenditures, but considering 
these sections in the light of the purpose of the code we think their require
ments. are met by an ordinance makipg an appropriation and stait;ing gen
erally the purpose for which \_tis made, and authoriz_~g the directors to enter 
into contracts to effect that purpose. If the directors do not have or retain 
the confidence of the council, it ~s in the power of the council to be more 
specific." 

I am therefore of the opinion that the vesting of authority in the director of public 
service with the approval of the city solicitor to use a cert!Join definite fund for the 
purpose of settling or compromising any and all claims agaJnst the city arising out of 
a certain street improvement,. is not a delegation of legislative power but amounts 
merely to the authorization of the performance of purely administrative functions. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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202. 

UNDER SEC. 7198 G. C.-APPROVAL OF COUNTY COMMISSIONERS SHOULD 
BE GIVEN BEFORE THE EMPLOYMENT OF LABOR AND PURCHASE 
OF MATERIAL BY COUNTY HIGHWAY SUPERINTENDENT. MATE
RIALS, ETC., MAY BE PURCHASED BY COUNTY HIGHWAY SUPER
INTENDENT UNDER SEC. 7198 WITHOUT CERTIFICATE OF AUDITOR 
AS PROVIDED FOR IN SEC. 5660-AUDITOR MUST CERTIFY THAT 
MONEY IS IN TREASURY TO THE CREDIT OF THE FUND FROM 
WHICH IT IS TO BE DRAWN, BEFORE COMMISSIONERS MAKE ORDER 
TO PAY SUCH BILLS. COUNTY HIGHWAY SUPERINTENDENT MAY 
PURCHASE MATERIALS FOR ROAD REPAIR GENERALLY-NOT 
LIMITED TO SINGLE CONTRACT UNDER SEC. 7198. 

1. Under the provisions of section 7198 G. C., the county 111ghwoy superintendent 
may initiate certain plans ~md measures which he desires to carry out, but before he exe
cutes these plans and measures he must secure the approval of the county commissioners. 

2. Under the provisions of said section the county highway superintendent may 
enter into contracts for the employment of labor and the purchase of material without the 
the county auditor filing his certificate as provided for in section 5660 G. C. But before the 
county commissioners make an order for the payment of the bills so mode by the county 
highway sup!Jrintendent, under the provisions of said section 7198 G. C., the county auditor 
would have to certify that the money is in the treasury to the credit of the fund from which 
it is to be drawn under the provisions of section 5660 G. C. 

3. The powers granted the county highway superintendent under said section 7198 
G. C. are not limited to a given contract or improvement, but are given to enable him to 
perform the general duties of keeping the roads and bridges of the community in repair. 

CoLUMBus, Omo, April19, 1917. 

Bureau of Inspection and Supert~ision of Public Offices, Colwnbus, Ohio. 

GENTLEMEN:-! have your communication of March 22, 1917, in which you ask 
for cerhin information therein set out. Your communication reads as follows: 

"We respectfully request your written opinion upon the following 
questions: 

(1) Should the approval mentioned in section 7198 General Code 
(Supplement) precede or follow the purchase of material, or the employment 
of labor made by the county highway superintendent under the provisions of 
said section? 

(2) Where a purchase of material is made by the county highway 
superintendent under the provisions of section 7198 General Code, is the 
certificate of the county auditor, under the provisions of section 5660 
General Code, necessary? 

(3) May the county highway superintendent under section 7198 General 
Code purchase material for general road repairs, or is he limited to the purchase 
of material for a given improvement? 

The section about which you make inquiry is section 7198 G. C., which section 
reads as follows: 
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"Section 7198. The county highway superintendent may, with the 
approval of the county commissioners or township trustees, employ such 
laborers, teams, implements and tools, and purchase such materil!l as may 
be necessary in the performance of his duties." 

521 

I will first attempt to answer the question which is contained in the first proposi
tion set out in your communication, which question reads as follows: 

"1. Should the approval mentioned in section 7198 General Code 
(supplement), precede or follow the purchase of material, or the employment 
of labor made by the county highway superintendent under the provisions of 
said section?" 

In order to arrive at the answer to your first question, we must consider the ac
cepted meaning of the term "approval." The dictionaries define "approve" as follows: 

"To pronounce good, proper or legal; give sanction to, as by official act; 
ratify, confirm; form or express a favorable judgment concerning." 

It will be noted that section 7198 G. C. reads: 

"The county highway superintendent may, with the approval of the 
county commisdoneis or township trustees, employ, etc." 

It does not say that: 

"The county highway superintendent may employ such laborers, teams, 
implements and tools * * * as may be necessary in the performance 
of his duties," 

which action of the county highway superintendent shall afterwards be approved by 
the county commissioners; but he may, "with the approval of the county commis
sioners * * * employ." Thus the approval of the county commissioners is, 
to say the least, concurrent with the act of employment or purchase by the county 
highway superintendent. 

In other words, the county highway superintendent initiates plans, measures 
and programs which he desires to follow. Then the county commissioners approve 
them, if they so see fit to do; after which the county highway superintendent executes 
the said plans or measures. 

Hence, answering your inquiry specifically, it is my opinion that the approval 
mentioned in section 7198 G. C. precedes the purchase of material and the employment 
of labor by the county highway superintendent. This is in harmony with the finding 
of my predecessor, Hon. Edward C. Turner, in opinion No. 1361, found in vol. 1, 
p. 458, opinions of the attorney-general for 1916. 

But I might say in passing that if the county highway superintendent employed 
labor, etc., and purchased material without the approval of the county commissioners, 
and the county commissioners afterwards should see fit to place their 0. K. upon the 
acts of the county highway superintendent and allow the bills so made by him, the 
acts of the county highway superintendent could be considered as having the approval 
of the county commissioners from the beginning. 

This order of the county commissioners made after the acts of the county high
way superintendent would be what is called in legal phrase a nunc pro tunc order, 
that is, it would be an order made after the acts done, which would have the force 
and effect of an order made before. But the statute contemplates in my opinion 
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that the approval should be given before the employment of labor and the purchase of 
material, and county commissioners should not adopt the course of giving their approval 
and consent after the county highway superintendent has acted. And what is said 
of the county commissioners of course also applies to the township trustees. 

The second question contained in your communication is as follows: 

"2. Where a purchase of material is made by the county highway 
superintendent under the provisions of section 7198 General Code is the 
certificate of the county auditor, under the provisions of section 5660 General 
Code, necessary?" 

It will be noted that this question has to do with not only the provisions of section 
7198 G. C., but also with the provisions of section 5660 G. C. flection 5660 G. C. in 
rart reads as foliows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a sc.hool district, shall not- enter in~o any contract, agree
ment or obligation involving the expendimre of money, or pass .~JlY resolution 
or order for the appropriation or expenditure of money, unless the a\.Jditor or 
clerk thereof, respectively, first certifies that the money required for the 
payment of such obligation or appropriation is in the treasury to the credit 
of th~ fund from which it is to be drawn, etc." 

It will be npted th~t this section naturally divides itself into two parts: 
1. The commissioners of a comity, the tru13tees of a township and the board of 

education of a school di~trict, shall not enter into any rontract, agreement or obligation 
involving the expenditure of money, unless the auditor or clerk thereof first certifies 
that the mon'Ely is in the treasury, etc. 

2. The commissioners of a county, the trustees of ~ township and the boarp 
of education of a school district, shall not pass any resolution or order for the appropria
tion or expenditure of mon~y, unless the auditor or clerk thereof certifies that the· 
money is in the treasury, etc. 

Your question has to do with this: Is it necessary for the county auditor to 
file his certificate to the effect that the money is in the treasury, before the county 
highway superintend\l,nt may enter into a contract for the employment of labor or 
the purchase of material? 

It will be noted that section 5660 G. C. makes no provision for any other officials 
than county commissioners, township trustees and boards of education. So that it 
is my opinion that it is not nec~ssary that the auditor or clerk certify that money 
is in the treasury to the credit of the proper fund, before the county highway superin
tendent can enter into the contracts provided for in section 7198 G. C. 

But it will be noted that section 5660 G. C. provides also that the commissioners 
of the county shall not make an order for the expenditure of money unless the auditor 
certifies that the same is in the treasury to the credit of the fund from which it is to be 
drawn. 

Hence, when the bills which are made, due to the contracts of the county highway 
superintendent, are presented to the county commissioners for payment, said county 
commissjoners could not order said bills paid unti) the auditor certifies that the money 
is in the treasury. 

Therefore, answering your second question specifically, it is my opinion that the 
county highway superintendent can enter into contracts provided for in section 7198, 
without the certificate of the county auditor, but the county commissioners can not 
make the order for the payment of these bills so made by the county highway superin
tendent, until the county auditor certifies that the money is in the treasury to the 
credit of the proper fund. 



ATTORNEY -GENERAL. 523 

The third question in your communication reads as follows: 

"(3) May the county highway superintendent under section 71.98 
General Code, purchase material for general road repairs, or is he limited to 
the purchase of material for a given improvement?" 

It seems that the provisions of section 7198 G. C. refer in general to the duties 
of the county highway superintendent. These duties are set out in part in sections 
7192, 7193, 7196 and 7197 G: C. It will be seen that under the provisions of these 
sections no particular work or in1provement is contemplated. For instance, in sec
tion 7192 G. C.: 

"The county highway superintendent shall keep the highways of the 
county at all times in good and suitable conditions for public travel. He 
shall generally supervise the construction, improvement, maintenance and 
repair of the bridges and culverts on the highways of the county, the cost 
of which shall be borne by the county, unless otherwise provided by law." 

Section 7193 G. C. provides in part: 

"'The county highway superintendent shall cause such highways, bridges 
and culverts to be kept free from obstructions by snow or otherwise," etc. 

Section 7196 G. C. provides that he shall erect suitable sign-posts and erect 
substantial fences along winding grades. 

From all these provisions I am of the opinion that section 7198 G. C. does not 
contemplate any particular improvement or any particular work, but contemplates 
generally the work that the county highway superintendent has to do. 

So that answering your third question specifically, I would say that the county 
highway superintendent is not limited to the purchase of material for any given im
provement, but that he can, with the approval of the county commissioners, employ 
labor and teams and purchase material he may need from time to time to enable him 
to perform the duties which are set out in the above named sections, as well as in other 
sections of the General Code. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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203. 

APPROACHES AND DRIVEWAYS-COST OF CONSTRUCTING SAME NOT 
TO BE INCLUDED IN ESTIMATE OF COST OF CONSTRUCTING AND 
REPAIRING THE HIGHWAYS-COST THEREOF TO BE PAID FROM 
GENERAL COUNTY FUND. APPROACH OR DRIVEWAY-MEANS 
ALL DRIVEWAYS WHICH LEAD FROM PUBLIC ROAD TO PREMISES 
OF ABUTTING PROPERTY OWNER. COMPENSATION FOR DES
TRUCTION OR RECONSTRUCTION OF APPROACH DEPENDS ON 
WHETHER COUNTY COMMISSIONER$ OR TOWNSHIP TRUSTEES 
HAVE JURISDICTION AND SUPERVISION OF CONSTRUCTION, ETC., 
OF PUBLIC ROAD. 

1. Under the provisions of section 7212 G. C., the cost of the construction of ap
proaches and driveways, or compensation to the abutting property owner for the destruc
tion of approaches and driveways, is not to be included in the estimate of the cost and ex
pense of constructing or repairing the highway and paid from the fund created for the 
construction or repairing of the highway, but same must be taken from the gemral fund 
of the county or township. 

2. The words "approach or driveway," as used in said section 7212 G. C., apply 
w all approaches or driveways which lead from the public road to the premises of an abut
ting property owner, or to any part of the premises, and which the property owner main
tains and uses in the full enjoyment of his rights and prit•ileges as a property owner. 

3. If the township trustees had jurisdiction and supervision of the construction 
or repair of the public road, then in that event they are the persons either to compensate 
the owner or occupant for the destruction of the approach or driveway, or to reconstruct 
said appTOach or driveway. If, on the other hand, the county commissioners or the state 
highway commissioner had jurisdiction and supervision over the construction or repair 
of the public road, then the county commissioners are the persons either to compensate 
the owner or occupant or to reconstruct the approach or driveway. 

CoLUlllBUS, OHIO, April 19, 1917. 

HoN. S. L. GREGORY, Prosecuting Attorney, Wilmington, Ohio. 

DEAR Sm:-I have your communication of March 15, 1917, in which you ask 
me for certain information in reference to matters therein set out. Your commu
nication reads as follows: 

"I write you for an opinion at request of the county commissioners of 
this, Clinton county, in a matter in which both state and county are inter
ested. On August 19, 1915, a contract was let to improve an inter-county 
road. No mention was made in the specifications as to farm approaches 
(old section 1192-1, new section 7212 G. C.). Now is there any legal obli
gation on the county or the state to build the farm approaches in this case . 
under either of the sections mentioned or under any other sections of the 
statute? 

"Also please define farm approaches as to kind and number." 

While you mention in your communication section 1192-1 G. C., yet, inasmuch 
as this section has been repealed, and inasmuch as the provisions of said section, in 
my opinion, have nothing to do with the construction to be placed upon section 7212 
G. C., which you also mention in your communication, I shall not quote nor comment 
upon said section 1192-1 G. C., now repealed. 
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But as you suggest, section 7212 G. C. is the one that controls in the matters 
about which you ask in your communication. Said section reads as follows: 

"Section 7212. The owners or occupants of land shall construct and 
keep in repair all approaches or driveways from the public roads under the 
direction of the county highway superintendef\t, provided, however, that 
if, in the construction or improvement, maintenance and repair of any road, 
the approach or driveway of an abutting property owner is destroyed, the 
county commissioners or township trustees, sh~ll compensate such abutting 
property owner or occupant of said lands for the destruction of such approach 
or driveway, or in lieu thereof, authorize the county highway superintendent 
to reconstruct the same." 

It will be noted that this section naturally divides itself into three subdivisions, 
namely: 

"(1) The owners or occupants of land shall construct an_d keep in 
repair all approaches or driveways from the public roads under the direction 
of the county highway superintendent. 

"(2) If, in the construction or improvement, maintenance and repair 
of any road, the approach or driveway of an abutting property owner is 
destroyed, the county commissioners or township trustees, shall compensate 
such abutting property owner or occupant of said lands for the destruction of 
such approach or driveway." · 

"(3) 'Or in lieu thereof,' they may 'authorize the county highway 
superintendent to reconstruct the same.' " 

Now, with the above analysis of section 7212 G. C. let us proceed with the con
sideration of the matters suggested in your communication. First, you suggest that 
in a certain contract entered into on August 19, 1915, to improve an inter-county 
road, no mention was made in the specifications r..s to farm approaches. In my opin
ion there was no necessity that such a mention should be made in the plans and speci
fications prepared by the proper official. If this matter were suggested in the plans 
and specifications for the said improvement, the same matter would also h:we to be 
considered in making an estimate of the cost and expense of such improvement, but 
in my opinion the cost and expense of reconstructing or repairing an approach or 
driveway should not be included in the estimate of the cost and expense of the con
struction or improvement of the highway. This answers, as I take it, the one sug
gestion made in your communication. 

Secondly, let us notice what interpretation should be placed upon the words 
"approach or driveway" as used in section 7212 G. C. You ask in your communica
tion as to whether said words should be interpreted to mean just one approach or 
driveway or whether they should be interpreted to mean more than one. 

The practical side of this question has to do with the fact that many land owners 
have not only a way or drive which leads naturally and directly to the farm build
ings located upon the farm, but they have ways or drives leading from the public 
highway into different fields upon the farm. These ways or drives are used for hauling 
grain from the fields onto the public highway, and thence to the farm buildings, and 
in hauling manure, etc. from the farm buildings onto the public highway, a.nd thence 
into the field or fields. That is, instead of the farmer driving over his own land to 
where a certain field is, he will drive out onto the highway from his barn or house 
and the'n back into a field, over a drive from the p'ublic road which he maintains. Or 



526 OPINIONS 

he may maintain driveways or approaches over which he drives in leaving one field 
of his farm to go on the public road and then fromthe public road back into another 
field of his farm. 

Now, the question is as to whether the words "approach or driveway," as used 
in section 7212 G. C., apply merely to the approaches or driveways which lead natur
ally and directly to the premises as a whole or" the abutting p_!operty owner, or whether 
they apply to all the approaches and driveways which he maintains and uses in order 
that he may have the full enjoyment of his rights and privileges as a property owner. 

It must be remembered that the abutting property owner has title to the land 
to the center of the public road, subject, however, to the easement of the public to 
use the same for travel and matters incident thereto. He has a right to plant trees 
and use the sides of the public road so long as he does nothing to interfere with the 
easement which the public has in the public highway. He has the right to use and 
maiu,tain driveways and approaches from the public road to his premises or any part 
of his premises, so long as he does nothing to interfere with the rights of the public 
in and to said public road. All _these rights he enjoys as a property owner. 

If the public, in the construction or repair of the traveled portion of the public 
road, destroys any of these approaches and driveways so maintained and used by 
an abutting property owner in the enjoyment of his rights and privileges as an abutting 
property owner, why should not the public either replace them in such a manner as 
to enable the r>roperty owner to use them to the same extent and in the same manner 
as he enjoyed them before their destruction? Or if the public does not care to re
construct them, then compensate the owner so that he may reconstruct them? This 
would seem to be right. It would seem to be just; and it is my opinion that such 
was the intention of the legislature in enacting this section; that the legislature intended 
that all abutting property owners should be protected in the rights and privileges 
which they enjoyed as property owners before the construction or improvement, 
maintenance or repair of any public road. 

Hence, answering your question specifically, it is my opinion that the words "ap
PFoach or driveway," as used in said section, apply to all approaches or driveways 
which lead from the public road to the premises of an abutting property owner, or 
to any part of the premises, and which the property owner main,tains and uses in the 
full enjoyment of his rights and privileges as a property owner. The same principle 
would control in the matter, whether the county commissioners or township trus
tees reconstruct the approaches or driveways so described, or whether they compen
sate the abutting property owner for such destruction. 

In passing, however, let me say that under the provisions of said section 7212, 
abutting property owners or occupants must keep in repair all approaches or drive
ways under the direction of the coun-ty highway superintendent. This is provided 
for under the first part of said section. And all said al:l_proaches or driveways con
structed by occupants or owners since the takin_g effect of the provisions of said sec
tion 7212 must be constructed under the direction of the county highway superin
tendent. 

Now, the next question that naturally ari~es is this: Said section 7212 G. C. 
provides that the county commissioners or township trustees shall either compensate 
the abutting property owner or occupant, or shall authorize the county highway 
superintendent to reconstruct the same. When will the county commissioners act 
and when will the township trustees act under and by virtue of the provisions of said 
section 7212 G. C.? 

It is my opinion that the township trustees would act under and by virtue of the 
provisions of this section whenever the improvement, construction, maintenance or 
repair had been done under their authority and supervision, and that the county 
commissioners would act under and by virtue of the provisions of said section when-
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ever the said improvement, construction, maintenance or repair had been made either 
under the authority and supervision of the county commissioners or under the auth
ority and supervision of the state highway commissioner. 

204. 

As I view it, this answers the questions in your communication. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
CHAMPAIGN COUNTY. 

CoLUMBUS, 0Hro, April19, 1917. 

State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of April 12, 1917, in which you ask my 
approval of a final resolution therein set out, as follows: 

Champaign county-Sec. "P-2" Urbana--West Jefferson road, Pet. 
No. 2146, I. C. H. No. 188. 

I have examined said final resolution carefully and find same correct in form and 
legal. I am therefore returning the same to you with my approval endorsed thereon. 

205. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ANNEXATION OF TOWNSHIP TO ADJOINING CITY-TOWNSHIP TRUS
TEES RESIDING WITHIN CITY AND OUTSIDE OF TOWNSHIP FOR
FEIT OFFICE--FUNDS AND INDEBTEDNESS OF TOWNSHIP AND 
CITY SHOULD BE DIVIDED UNDER SECTION 3544--AFTER DIVISION 
GENERAL ROAD FUND OF TOWNSHIP CANNOT BE USED TO REPAIR 
ROAD NOW WITHIN CITY. 

A portion of a township was annexed to an adjoining city and two of the township 
trustees live within !he annexed portion of the township. Held, 

1. Trustees residing within the city of Akron and without the township forfeit their 
offices. 

2. Equitable division of the funds and indebtedness of the township and city should 
be made under authority of and in the manner provided by section 3544 General Code, read 
in connection with the pro~isions of the statutes governing the annexation of said territory 
to said city. 

3. After such division no part of the general road repair fund oj"the township may 
be used for the repair of roads formerly within the township, but now lying within the city 
of Akron. 

CoLuMnus, OHio, April20, 1917. 

HoN. C. G. RoETZEL, Prosecuting Attorney, Akron, Ohio. 

DEAR Sm:-I have your letter of February 5, 1917, as follows: 

"Will you kindly render this office an opinion upon the following 
questions: 
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"In May, 1916, a large part of Portage township, in Summit county, was 
annexed to the city of Akron. Two of the trustees, the treasurer and the 
clerk, duly elected, qualified and acting officers of Portage township, are 
now, on account. of the annexation, residents of the city of Akron. 

"1. Do said officials retain their office and can they perform the duties 
connected with the said offices? 

"2. If they do retain office, do they hold their office until their success
ors are duly elected and qualified at the next general election of township 
officers? 

"3. Is the city of Akron entitled to any portion of the funds now in the 
hands of the township treasurer and which were collected from the residents 
of Portage township prior to the annexation and who are now residents of 
Akron? 

"4. Can the funds now in the hands of the township treasurer and 
collected prior to the annexation, be used by the township trustees for repair 
of roads formerly in Portage township but now in the city of Akron?" 

Your supplementary letter of February 21, 1917, is as follows: 

"Replying to your letter of the 20th inst., in reference to the funds now 
in the hands of the treasurer of Portage township, Summit county, Ohio, 
would say that the funds referred to were raised by a general levy for general 
road improvements throughout the township, and not for any special road 
improvements.'' 

You also inform me that the township and city boundary lines were, prior to 
annexation, and will again soon be, co-extensive. : 

Article 15, section 4, of the Constitution of 1851, provides:: 

"No person shall be elected or appointed to any office in this state unless 
he possesses the qualifications of an elector." 1 

Sections 3261 and 3262 of the General Code read: 

3261. "If by reason of non-acceptance, death, or removal of a person 
chosen to an office in any township, except trustees, at the regular election, 
or upon the removal of the assessor from the precinct or township for which 
he was elected, or there is a vacancy from any other cause, the trustees shall 
appoint a person having the qualifications of an elector to fill such vacancy 
for the unexpired term." 

3262. "When for any cause a township is without a board of trustees 
or there is a vacancy in such board, the justice of the peace of such township 
holding the oldest commission, or in case the commission of two or more of 
such justices bear even date, the justice oldest in years, shall appoint a suitable 
person or persons, having the qualifications of electors in the township to fill 
such vacancy or vacancies for the unexpired term." 
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Section 3261 G. C. was originally section 20 of an act entitled "An act to provide 
for the incorporation of townships," passed :March 5, 1831, 29 0. L., p. 484, and read: 

"That when by reason of non-acceptance, death or removal of any person 
chosen to office in any township at the annual meeting, as aforesaid, or in case 
where there is a vacancy, the trustees shall appoint a person having the quali
fications of an elector, to fill such vacancy; and the person thus appointed shall 
take the same oath and be liable to the same penalty as though he had been 
chosen at the annual meeting." 

Section 3262 G. C. w~~os originally section 1 of an ~t p~sed on Ma:rch 21, 1874, 
and entitl~d "An Wet to authorize the filling of vaca'~~ies in the boards of trustees of 
townships," and read: 

"Section 1. BE IT ENACTED BY THE GENERAL ASSEMBLY 
OF THE STATE OF OHIO, That when any township shall fo; any cause be 
without a board of trustees, or for any cause there shall be a vacancy in the 
boar~ of trustees of any township, it shall be the d\lty of the justices of the 
peace of such township to appoint a suitable person or persons having the 
qualifications of electors in such township, to fill the vacancy or vacancies 
that have occurred or may hereafter occur in any such board of trustees, and 
the justices of the peace discharging said duty shall make out a certificate in 
writing of said appointment or appointments, and file the same with the clerk 
of the township in which said vacancy occurred, who shall record the same; 
and the person or persons thus appointed shall take the same oath or affir
mation required of like officers chosen at any annual election, and hold their 
offices until their successors shall be duly elected and qualified. Provided, 
that this act shall be supplemental and subject to the act entitled an act 
supplementary to an act passed April17, 1872 (vol. 69, page 76), entitled an 
act to incorporate the original surveyed townships, passed March 14, 1831, 
and to repeal an act therein named." 

The legislature also thereafter amended section 20 of the act first above referred 
to by the addition of the words "except trustees," making it read as it does today 
in section 3261 General Code. 

From a review of this bit of legislative history it is clear that originally the legisla
ture provided for the filling of vacancies of all township offices and recognized that 
a removal from the township was a cause for vacancy. Later in 71 0. L., p. 35, they 
saw fit to make separate provision for filling vacancies in the board of township trustees 
snce it was evident that a board could not appoint its own successors. In "doing 
this they gave the jus"tice of the peace power to fill the vacancies occuring in the board 
of trustees of any township for any cause, but did not specify the causes for vacancy. 
It do~s not seem to me that there is anything in this action that could be interpreted 
as a repudiation by the legislature, insofar as township trustees were concerned, of 
its former position that a removal from a district was cause for vacancy. Just the 
opposite is indicated by the fact that it provided in the act of March 21, 1874, 71 0. L. 
p. 35, above quoted, that the justice of the peace should "appoint a suitable person 
or persons, havin_.g the qualifications of electors, of such township to fill the vacancy 
or vacancies that have occurred or may he,reafter occur in any such board of trustees," 
showing clearly that they still had the r~sident qualifications for township trustees 
in mind. 

In Dillon on :\lunicipal Corporations, page 635, section 371, 1t is said: 

"Non-residents of the corporation have, however, been held competent 
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to be elected to office when residence was not expressly r~quired, but the 
d{\cisions cannot, perhaps, be said to conclude the point, and, il extenged to the 
higher offices, are hardly cO~¥Jistent with the fundamental idea of mui\tcipal 
or local self-government." 

In a note under this section it is said: 

"Municipal officers may be elected from non-residents of the corporation 
when there is no statute or con.stitution prohibiting it, particularly when the 
office to be filled is one requiring prof essio"nal skill and not representa
tive or legislative in its character. State v. Blanchard (city surveyor) 6 La. An. 
515. The conclusion was reached with hesitation, but the whole court con
curred." 

In 29 Cyc., p:_tge 1377, it is said: 

"Residence withip. the district over which the jurisdiction of the office 
extends is often also m:Uie a necessary qualification by statute. In the absence 
of such an express provisiOI]., however, there would se·em to be no reason for 
holding that residence within the district is necessary to eligibility provided 
the other qualifications mention'ed in the statute are present." 

Elliott on Municipal Corporations, page 179, section 181: 

"A non-resident is eligible to office unless contrary is provided by statute." 

In State ex rei. v. Walker, 17 Ohio, page 135, the court held: 

"On the formation of a new county, the county commissioners of any 
of the counties from which the new county is formed, who resides within its 
limits, cease to be commissioners of the old county, u'nless they remove within 
it." 

The court in this case said, at page 140: 

"By the first section of the act establishing boards of county commis
sioners, passed March 5, 1831, it is enacted 'that there shall be established 
in each organized county of this state, a board of commissioners, to be elected 
by the qualified electors of the county at the annual election in October. 
By the sixth section each commissioner, before entering upon the duties of 
his office, is required to take an oath or affirmation faithfully and impartially 
to discharge the duties of the commissioner of the county in which he resides. 
These provisions of the statute seem to indicate that the office of commis
sioner of a county can only be held by a resident of the county, and when we 
take into consideration the general duties of the board of commissioners, the fact 
that they are the representatives of the county in its corporate capacity, that they are 
the corporate body in all suits and contracts, relating to the interests and 
funds of the county, etc., we cannot doubt that non-residence within the 
county is a disqualification, which necessarily vacates the office." 

It will be seen from a consideration of the above case that the only statutory 
indication of legislative intention in connection with the residential qualifications of 
county commissioners was that the statute provided that the commissioner should, 
bef?re entering upon his duties, take an oath or affirmation "faithfully and impartially 
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to discharge the duties of a commissioner of the county in which he reside.s." This, to 
me, does riot seem entitled to as much weight as the statutory expressions in sections 
3261 and 3262 General Code upon the subject of residential qualifications for township 
trustees and inasmuch as the township trustees act for the township ip much the same 
manner as the county commissioners for the county, it would seem by the same process 
of reasoning as adopted by the supreme court of this state in the case of State v. Walker, 
supra, that a non-residence within the township would be such a disqualification as 
would necessarily vacate the office. -

Therefore it is my opinion, in answer to your first question, that the township 
trustees, by reason of their now residing without the township, are disqualified and 
may no longer hold their positions on such board. 

This answer to your first question makes a reply to your second question un
necessary. 

Answering your third question I beg to call your attention to an opinion ren
dered by my predecessor, Hon. Edward C. Turner, on May 25, 1916, and addressed 
to Hon. C. P. Kennedy, prosecuting attorney, Akron, Ohio (see opinions of the at
torney-general for 1916, page 918). This opinion dealt, I think, with the very same 
situation which confronts you now. In this opinion it was held: 

"In case of the annexation of territory from one or more townships to 
a city, under authority of and in the manner provided by section 3558 et 
seq., an equitable division of the funds and indebtedness of said township 
or townships and the proper apportionment thereof may be made under 
authority of and in the manner provided by section 3544 G. C. read in con
nection with the provisions of the statutes governing the annexation of said 
territory to said city." 

I have carefully read this opinion and agree with the same and therefore advise 
you in accordance therewith that an equitable division of the funds and indebted
ness of the township and city should be made as provided for in section 3544 General 
Code. 

Aiter the division referred to under section 3544 is made, the remaining township 
funds will, of course, be used for township purposes only, and therefore after such 
division has been made, no part of the general road repair fund of the township could 
be used for the repair of roads formerly in the township, but now in the city of Akron. 

Very truly yours, 
JosEPH McGHEE, 

A llorney-General. 
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206. 

MOTHER'S PENSION LAW-COURT MAY MAKE ALLOWANCE TO 
MOTHER-WHEN THE ABSENCE OF SUCH ALLOWANCE WOULD 
CAUSE HER TO WORK REGULARLY AWAY FROl\-1 HOME-OR WHEN 
SHE WOULD BE COMPELLED TO WORK ON OUTSIDE EMPLOYMENT 
IN HER OWN HOME. 

Section 1683-3 G. C. authorizes the juvenile court to make an allowance to a mother 
when in the absence of such allowance she would be required to work regularly away from 
her home or when in the absence of such allowance she would be required to be engaged 
regularly in outside employment in her own home. 

CoLUMBUS, OHio, April 21, 1917. 

HoN. JoHN C. STouGHTON, Probate Judge, Logan, Ohio. 

DEAR Sm:-1 have your letter of March 19, 1917, asking for an interpretation 
of section 1683-3 General Code, referring to the allowance of mothers' pensions, es
pecially in connection with that provision to the effect that "the allowance shall be 
made only when in the absence of such allowance the mother would be required to 
work regularly away from her home." 

Section 1683-3 General Code reads: 

"Such allowance may be made by the juvenile court, only upon the 
following conditions: First, the child or children for ~hose benefit the al
lowance is made must be Jiving with the mother of such child or children; 
second, the allowance shall be made only when in the absence of such allow
ance, the mother would be required to work regularly away from her home 
and children, and when by means of such allowance she will be able to remain 
at home with her children, except that she may be absent for work for such 
time as the court deems advisable; third, the mother must in the judgment 
of the juvenile court be a proper person, morally, physically and mentally, 
for the bringing up of her children; fourth, such allowance shall in the judg
ment of the court be necessary to save the child or children from neglect and 
to avoid the breaking up of the home of such woman; fifth, it must appear 
to be for the benefit of the child to remain with such mother; sixth, a careful 
preliminary examination of the home of such mother must first have been 
made under the direction of the court by the probation officer, the agent of 
an associated charities organization or humane society, or in the absence 
of such probation officer, society or organization in any county, the sheriff 
of such county shall make such investigations as the court may direct, and 
a written report of the result of such examination or investigation shall be 
filed with the juvenile court, for the guidance of the court in making or 
withholding such allowance." 

The evident purpose of the mother's pension law was to keep the mother at home 
with her children and under such circumstances as would afford her sufficient time 
to properly care for them, upon the theory that where the mother is a proper person 
it is better for the children that they be kept at home under her influence and care 
than sent to some institution which, however maternal in its aims, must of necessity 
afford its juvenile inmates a degree of protection and encouragement far below that 
inspired by a mother's love. 

Section 1683-3 G. C. provides in part: 
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"the allowance shall be made only when in the absence of su~h allow
ance the mother would be required to work regularly away from her home and 
children and when by means of such allowance she will be able to remain at 
home with her children, except that she may be absent for work for such 
time as the court deems advisable;" 
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I take it what you wish to know in connection with this clause is whether or not 
a mother who is regularly employed by outside parties in her own home can be given 
an allowance under this section. 

Attention is called to the fact that the statute does not require as a condition 
precedent to the allowance that the mother be employed "away from home," but it 
provides that she be employed "away from her home and children." This means, I 
think, that whenever she must engage in employment that will take her away from 
her home or from her children she is, if other conditions are properly met, entitled 
to an allowance. If she must work regularly at home for outside parties, her employ~ 
ment can certainly be said to take her away from her children, for even though she 
is at home, in the same house with them, she cannot, under such circumstances, give 
them the proper care and attention. 

Attention is called to another provision of section 1683-3 G. C. which tends to 
strengthen the conclusion that the law intends to assist all mothers employed at home 
as well as a mother employed away from home. That provision is this: 

"Such allowance shall, in the judgment of the court, be necessary to 
save the child or children from neglect." 

Now it is quite clear that a mother engaged regularly at home in outside em~ 
ployment must, of necessity, neglect her children to at least some extent and it is 
also clear that if the state should make her an allowance, enabling her to quit such 
employment and devote her time at home to her children, the state by such allow
ance would be saving these children from neglect within the meaning of the provision 
of section 1683-3 just quoted. 

For these reasons I am of the opinion that under section 1683-3, General Code, 
an allowance may be made to a mother when in the absence of such allowance she 
would be required to work regularly away from her home or when in the absence of 
such allowance she would be required to be engaged regularly in outside employment 
in her own home, subject, of course, to the other provisions of the statute. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney~General. 
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207. 

ANNEXATION OF TOWNSHIP TO ADJOINING CITY -UNDER AGREEMENT 
OF TOWNSHIP SCHOOL BOARD WITH CITY BOARD TO PAY CER
TAIN PERCENTAGE OF MONEY ON HAND, LESS AMOUNTS CERTI
FIED TO BY TOWNSHIP SCHOOL CLERK-A REROLUTION BY TOWN
SHIP BOARD OFFERING CERTAIN SUM FOR A SITE AND COMMENC
ING CONDEMNATION PROCEEDINGS DOES NOT CREATE LEGAL 
OBLIGATION AGAINST BOARD, THEREFORE CANNOT BE DEDUCTED 
FROM AGREED PERCENTAGE. 

Part of a township recently u·as annexed to the city of Toledo. An agreed upon 
percenta]e of the township's school moneys, both in hand and in process of collection, was 
to be paid to the city school district. Hcwev£r, all sums that the tou:nship school clerk 
had certiji d to were to be deducted from the moneys in hand. 

PTior to this agreement the township board had adopted a resolution that a written 
offer of $500.00 be made for a tract of land, no certification being made. The township 
board had also taken steps in probate court to condemn land for which $3,000.00.had been 
offered, no certification being made. 

HELD: That under this agreement neither the 8500.00 referred to nor the amount 
to be paid for the. tract of land involved in the condemnation proceeding should be deducted 
from the moneys on hand by the township board prior to their payment of forty per cent. 
of such moneys to the city board. 

CoLUMBus, OHIO, April 21, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! have your letter of March 6, 1917, as follows: 

"We would respectfully request your written opinion upon the follow
ing matter: 

"Part of a township recently was annexed to the city of Toledo. An 
agreed upon percentage of the township's school moneys, both in hand and 
in process of collection, was to be paid to the city school district. However, 
all sums that the township school clerk had certified to were to be deducted 
from the moneys in hand. 

"Prior to this agreement the township board had adopted a resolution 
that a written offer of $500.00 be made for a tract of land, no certification 
being made. The townsl>ip board had also taken steps in probate court to 
condemn land for which $3,000.00 had been offered, no certification being made. 

"l)uestions: Did the above proceedings put upon the to_wnship district 
obligations that would have to be considered in a settlement with the city 
district? Or, should they be ignored? If the former, must a settlement 
between the boards be delayed until the real estate proceedings have ended? 
'Vould proper certification have altered the situation?" 

You also inform me that the agreement referred to provided in part as follows: 

"That the president and clerk of this board be, and they are hereby 
authorized and directed to draw a voucher payable to the board of education 
of the city school district of the city of Toledo, Ohio, for forty (40) per cent. 
of the said moneys as this board may have on hand on this date and to which 
the clerk of this board has not made certification."· 

When the resolution offering $500.CO for the tract of land was made by the town-
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ship board, the certificate of the clerk under section 5660 General Code should have 
been filed. Inasmuch as this was not done, the offer was void and the township board 
incurred no obligation whatever by said resolution. 

In regard to the condemnation proceedings: 
Sections 7624 and 3697 read: 

"Section 7624. Wben it is necessary to procure or enlarge a school 
site or to purchase real estate to be used for agricultural purposes, athletic 
field or play ground for children, and the board of education and the owner 
of the property needed for such purposes are unable to agree upon the sale 
and purchase thereof, the board shall make an accurate plat and description 
of the parcel of land which it desires for such purposes, and file them with 
the probate judge, or court of insolvency, of the proper county. Thereupon 
the same proceedings of appropriation shall be had which are provided for the 
appropriation of private property by municipal corporations." 

"Section 3697. \Vhen a municipal corporation makes an appropriation 
of property, and fails to pay or take possession thereof, within six months after 
the assessment of compensation shall have been made, its right to make such 
appropriation on.the terms of the assessment so made shall cease and deter
mine, and lands so appropriated shall be relieved from all incumbrance on 
account of any of the proceedings in such case, and the judgment or order of 
the court directing such assessment to be paid shall cease to be of any effect, 
except as to the costs adjudged against the corporation. Upon motion of 
any defendant, such costs may be retaxed, and a reasonable attorney's fee 
paid to· the attorney of such defendant, which, together with any other proper 
expenses incurred by the defendant, may be included in the costs." 

From this latter section it is clear that after the appropriation proceedings are 
completed, the school board still has the right to refuse to accept property condemned. 
It follows, therefore, that in the case mentioned the township board had not completely 
obligated itself at the date of the agreement set out herein to take over the property 
involved in the appropriation proceeding. 

Neither was it necessary for the clerk of the board to have filed his certificate 
under section 5660 G. C. at the time the resolution to appropriate was adopted. See 
Pansing v. Village of Miamisburg, 11 0. C. C. (n. s.), 511; affirmed in 79 0. S. 

From the foregoing it will be seen that because of the failure to file the certificate 
in connection with the resolution offering the $500.00, and by reason of section 3697 
G. C. in connection with the appropriation proceeding, the township board had not 
at the time incurred a legal obligation with respect to the purchase of the one tract 
of land or the appropriation of the other. This being so they may or may not have 
had these proceedings in mind when they agreed upon the divisior. of the fund.;;. How
ever, judging from the agreement which they entered into, they did not. The agree
ment provides that the township board is to pay over to the board of education of 
the city of Toledo forty per cent. of the moneys which the township board had on hand 
and "to which the clerk of this board has not made certification." 

In neither case above mentioned was any certification made by the clerk, and 
therefore under this agreement the money to be expended, if these propositions were 
carried out, could not have been deducted from the monies on hand. 

It is therefore my opinion, in direct answer to your question, that neither the 
8500.00 offered by the board for the tract of land referred to, nor the amount to be 
paid for the other tract in process of condemnation should be deducted from the monies 
on hand by the township board before the forty per cent. is computed to be paid accord
ing to the agreement of the board of the city of Toledo. If this ruling works a hard· 
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ship on the township board, they bav; their remedy in that they are not compelled 
to proceed further with either the purchase of the one tract or the appropriation of the 
other. 

208. 

Yours very truly, 
JoSEPH McGHEE, 

Attorney-General. 

PROCEEDS OF. SALE OF COUNTY REAL ESTATE-BY COUNTY COM
MISSIONERS-MAY BE USED TO CONSTRUCT, MAINTAIN, ETC., 
NECESSARY BUILDINGS FOR COUNTY CHILDREN'S HOME
REGARDLESS OF SECTION 5638 G. C.-SAID FUNDS CANNOT BE 
USED TO PURCHASE NEW SITE. 

1. When the county commissioners sell real estate belonging to the county, they-may 
create a special fund out of any part of the proceeds realized from the sale, from which they 
can construct, equip, maintain or repair the necessary b1dldings for a county children'~r 
home; without any reference to the provisions of section 5638 G. C. 

2. N q part of this fund can be used for the purchase of a new site for a county chil
dren's home. Hence, the prwisions of section 5638 G. C. apply in the matter of purchasin{! 
a site for the county children's home. 

CoLUMBUS, Omo, April 2~, 1917. 

RoN. JoSEPH T. MICKLETH"'AIT, Prosecuting Attorney, Portsmouth, Ohio, 
DEAR SIR:-I have your communication of March 30, 1917, in which you 

ask my opinion as to certain matters therein set out. Your communication reads 
as follows: 

"The commissioners of this county have concluded to sell the present child
ren's home site and purchase a new one, using the proceeds from the sale 
of the old with which to buy the new site and erect buildings thereon at a 
cost of about $50,000.00. 

"In an opinion submitted by former Attorney-General Turnel' to the 
Bureau of Inspection and Supervision of Public Offices, being opinion No. 
1526, it was held that the county commissioners may sell at public sale 
real estate of the county when the interests of the county so require, or 
when the same is not needed for public use; the manner of disposal is one 
for their discretion, and if the interest of the county will be best subserved 
the same may be sold in iot or parcels. 

"The commissioners have asked me to prepare the necessary papers to 
dispose of this property under sections 2447 and 2447-1 of the General Code. 
The question presents itself to my mind as to whether or not the commissioners. 
have the necessary authority, in view of the provisions of section 5638 of 
the General Code to make this expenditure, without first submitting the 
question to the voters of the county." 

Section 5638 is as follows: 

" 'The county commissioners shall not levy a tax, appropriate money 
or issue bonds for the purpose of building county buildings, purchasing sites. 
therefor, or for land for infirmary purposes, the expenses of which will exceed. 
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815,000.00, except in case of casualty, and as hereinafter provided; or for 
building a county bridge, the expense of which will exceed 818,000.00, ex
cept in case of casualty, and as hereinafter provided; or enlarge, repair, 
improve, or rebuild a public county building, the entire cost of which expendi
ture will exceed 810,000.00; without first submitting to the voters of the county, 
the question as to the policy of making such expenditure.' 

"I would also call your attention in this connection to sections 2433 
and 2434 of the General Code. 

"You will, therefore, readily observe that the question herein raised 
was not passed upon in said opinion 'No. 1526." 
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As you suggest in your communication, the opinion you received from my predeces
·. or, as of date April 29, 1916, covers merely the question of the sale of the present 
site of the children's home and the manner in which the county commissioners may 
conduct said sale. So we are now at the point as to how the county commissioners 
shall proceed after the sale of the present site is made. 

From what you say in your present communication and what you said i'n the 
communication of my predecessor, I am taking it as a fact that the proceeds realized 
from the sale of the prese'nt site will be more than sufficient to take care of the cost 
of another site and the erection of the necessary buildings thereon. I am assuming 
this to be a fact for the reason that yoti set out in your former communication to the 
bureau of inspection and supervision of public offices that the present location is 
worth $100,000.00, and in your communication to me you suggest that the county 
commissioners are about to invest $50,000.00 in a new site and the necessary bujldings 
thereon. 

The section under which your county commissioners are proce.edi~ to sell the 
present site is section 2447 G. C. This section reads as follows: 

"Section 2447. If, in their opinion, the interests of the county so re
quire, the commissioners may sell any real estate belonging to the county, and 
not needed for public use; and, in case of the sale of such real estate not 
used for county purposes, the proceeds of such sale or such parts thereof as the 
board of commissioners may designate may be placed by the commissioners 
in a separate fund to be used only for the construction, equipment, main
tenan<:e or repair of other county buildings, and the provisions of section 
5638 of the General Code shall not apply to appropriations or expenditures 
of said fund." 

It will be noted that under the provisions of this section the county commis
sioners may set aside all the proceeds re!l.lized from the sale, or any part thereof, in 
a separate fund. It further provides that the moneys in this fund shall be used onlu 
for the construction, equipment, maintenance or repair of other county buildings. 
And it further provides that the provisions of section 5638 G. C. shall not apply to 
appropriations or expenditures of said fund . 

. From the provisions of this section the county commissioners can easily take 
care of the matter of providing for the construction, equipment, maintenance and 
repair of the necessary buildings to be erected for the county children's home. They 
will simply have to create a fund out of the proceeds of the sale of the present site 
and place a sufficient amount in said fund to take care of the construction and equip
ment of the necessary buildings. This money then can be appropriated by the county 
commissioners without any reference to the provisions of section 5638 G. C., and 
therefore without any necessity of submitting the proposition, as to the wisdom of 
the expenditure, to the voters of the county. 

But it will be noticed under the provisions of this section that this fund can be 
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used only for the construction, equipment, maintenance or repair of county build
ings. It therefore can not be used to purchase another site for your county chil
dren's home. ~o that in the matter of the purchasing of a site, we are driven to the 
provisions of section 5638 G. C. This section reads in part as follows· 

"Section 563~. The county comiDlSsiOners shall not levy a tax, ap
propriate money or issue bonds for the purpose of building county build
ings, purchasing sites therefnr, or for land for infirmary purposes, the expenses 
of which will exceed $15,000.00, * * * without first submitting to the 
voters of the county, the question as to the policy of m:1king such expen
diture." 

Now, the question immediately arises as to the amount of money your county 
commissioners will invest in a site for a children's home. lf they invest $15,000.00 
or less in said site, they can invest without first submitting to the voters of the county 
the question as to the policy of making such expenditure. But if they invest more 
than $.15,000.00 in a site, it will be necessary for them first to submit the auestion 
to the voters of the county. This is true even though they have the funds necessary 
to purchase said site without ~evying a tax or without issuing bonds. This for the 
reason that section 5638 G. C. provides that the county commissioners can not ap
propriate money for any o: the puq:oses mentioned in said section when the cost 
e~ceer s a certain :.mount \1 ithout first sut>mittinu the question to tte voters of the 
county. 

There is no question that the cou,nty commissioners may J.!Se a part of the pro
ceeds of the sale of the present site for the purchase of a new site, but in doing this 
they wiU be compelled to appropriate the money out of some fund, with whicp to 
purchase the ~ew site. And when they appropriate money under the provisions 
of section 5638 G. C.,. and the amount approt>ri;tted is more than $15,000.00, the 
question must be submitted to the voters of the county. 

In your communication you made reference to sections 2433 and 2434 G. C. 
The provisio!lll of these sections will not help us to solve the problem which you have 
on your hands. Section 2433 G. C. provides as follows: 

"Section 2433. When, in their opinion, it is necessary, t'he commis
si,oners.may p_urchase a site for a court house or jail,or public comfort station, 
or land for an infirmary, or a detention home, or additional land for an in
firmary or county children's home at such price and upon such terms of pay
ment, as ar:e agreed upon between them and the owner or owners of th~ 
property. The ti'tle to such real estate shall be conveyed in fe13 simple to 
the county." 

It will be noted that the only power given to the county commissioners in this 
section, in so far as it pertains to counlty children's home, is to purchase "additional 
l~d for a county children's home." This would not apply to the purchase of a site 
for a county childi-en's home. The same reasonipg applies to sect.ion 2434 G. C. 

Hence, answering your question specifically, it is my opinion, that the county 
commissioners may create a special fund out of any part of the proceeds reali1ed from 
the sale of the present site of the county ~hildre'n's home, from which special fund 
they may use sufficient money to construct, equip, maintain and repair the buildings 
necessary to be. erected on said site, without any referel_lce to the provisions of sec
tion 5638 G. C.; and they may appropri~te any part of the balan,ce of the proceeds 
realized from the sale of the present site, for the purchase of a new site for the county 
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children's home, but in the event the amount invested in the new site is more than 
815,000.00, it will be necessary for your commissionhs first to submit the question 
as to the policy of m1l.king such expenditures to the voters of your county. 

209. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

STATE DEPOSITORY-DEPOSITS MUST BE EITHER CASH OR BONDS
TIME CERTIFICATE OF DEPOSIT INSUFFICIENT-TREASURER 
NOT AUTHORIZED TO PAY INTEREST ON CASH DEPOSITS. 

A foreign trust company making a deposit under section 9778 G. C. with the treasurer 
of state, in cash, may not be allowed interest on the deposit so made. 

81tch deposit must be either in cash or bonds-a time certificate of deposit in a state 
depository is insufficient. 

CoLUMBus, Omo, April 21, 1917. 

HoN. CHESTER E. BRYAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR:-I acknowledge receipt of your letter of April 9, 1917, submitting a 
file of correspondence between you and The Otis Steel Company and The Guardian 
Savings and Trust Company, respectively, both of Cleveland, and both relating to 
certain matters in connection with a deposit which you hold in your official capacity 
for the Trustees, Executors and Securities Insurance Corporation, Ltd., of London, 
England. 

It appears that the deposit at present exists in the form of bonds which are about 
to mature. The Trust Company does not desire at the present time to reinvest the 
depoilit and for that reason asks you the following questions: 

"1. If the deposit is converted into cash, may interest be paid to the 
depositor thereon at the average rate on inactive state deposits? 

"2. If this can not be done, may the treasurer of state accept, in lieu 
of cash or securities, a certificate of deposit upon a state depository bank, 
maturing in six months?" 

Sections 9778 and 9779 G. C. govern the matter concerning which the inquiry 
is made. They provide as follows: 

"Section 9778. 1'\o such corporation either foreign or domestic shall 
accept trusts which may be vested in, transferred or committed to it by an 
individual, or court, until its paid in capital is at least one hundred thousand 
dollars, and until such corporation has deposited with the treasurer of state 
in cash fifty thousand dollars if its capital is two hundred thousand dollars or 
less, and one hundred thousand dollars if its capital is more than two hundred 
thousand dollars, except that, the full amount of such deposit by such corpora
tion may be in bonds of the UnitPd States, or of this state, or any municipality 
or county therein, or in any other state, or in the first mortgage bonds of 
any railroad corporation that for five years last past paid dividends of at 
least three per cent. on its common stock. 

"Section 9779. The treasurer of state shall hold such fund or securities 
deposited ~dth him as security for the faithful performance of the trusts 
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assumed by such corporation, but so long as it continues solvent he shall 
permit it to collect the interest on its securities so deposited. From time 
to time said treasurer shall permit withdrawals of such securities or cash, or 
part thereof, on the deposit with him of cash, or other securities of the kind 
heretofore named, so as to maintain the value of such deposit as herein pro
vided." 

These sections are not ambiguous in any way. What is expressly authorized 
by them to be done, may be done; what is not expressly authorized by them to he 
done, there is no authority to do. Though the treasurer of state may lawfully per
mit the depositor to collect the interest on securities deposited with him under these 
sections, there is no authority for him to pay interest at any given rate upon cash 
so deposited. 

Your first question must therefore be answered in the negative. 
Your second question is to be answered by observing that the deposit must be 

either in cash or in bonds. In my opinion a time certificate of deposit, not payable 
on demand, is neither cash nor bonds. 
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Therefore the second question must be answered in the negative. 
Very truly yours, 

JoSEPH McGHEE, 
Attorney-Grmeral. 

COUNTY COMMISSIONERS~UNDER SECTION 5656 G. C.-MAY NOT 
BORROW MONEY TO COVER OVERDRAFT IN COUNTY FUND-NOR 
PAY OBLIGATION INCURRED IN VIOLATION OF SECTION 5660 G. C. 

County commissioners may not borrow money under authority of section 5656 G . C. 
for the purpose of (Overing an overdraft in a county fund; neither may obligations against 
such fund incurred in violation of the provisions of section 5660. G. C. be funded under 
said section 5656 G. C. 

CoLUMBus, OHio, April23, 1917. 

HoN. CHARLES G. WHITE, Prosecuting Attorney, Batavia, Ohio. 

DEAR Sm:-As previously acknowledged I am in receipt of your favor of March 
7, 1917, in which you ask my opinion on facts stated by you as follows: 

"We are placed in this position in our county and the commissioners have 
asked me to secure an opinion from your office. The bridge fund of our county 
is now overdrawn about $9,000.00 and there is no immediate relief in sight. It 
has been the custom of our commissioners to issue a note to some bank in the 
county for the payment of overdrawn amounts in this fund. I can find no 
authority for doing this and have so informed the commissioners. They, 
however, feel that since it has been done in the past that it should not be 
stopped at this time and argue that the men who have honestly done this 
work for the county should be paid in some manner, and have insisted that 
I consult your department and ascertain if there is not some way that they 
can issue either notes or bonds to take up these obligations. 

"I desire to say also, that the auditor did not certify that the necessary 
funds were on hand to pay these bills. If there is any way that this can be met 
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I would appreciate finding it out, as well as the commissioners, but I have 
spent not a little time investigating the matter before referring to your 
office, and found none." 
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To my mind your communication is somewhat ambiguous. It is not altogether 
clear whether you mean to say that there is an actual overdraft in the county bridge 
fund to the amount of 89,000.00 caused by payment out of the county treasury of the 
claim ag11inst the county bridge fund in the arcount of 89,000.00 in excess of the amount 
standing to the credit of the br:d e fund, or wheU.er you mean that obligations to the 
amount of 89,000.00 in excess of the amount of the credit of the county bridge fund 
have been incurred which obligations are still unpaid. It does appear. however, that 
the county auditor did not certify that the necessary funds were on hand to pay the 
claims which gave rise to the situation as stated in your communication. With respect 
to this, section f650 of Ue General Code, in so far as applicable to the question at hand, 
provides that the commi~s:oners cf the county shall not enter into any contract, agree
ment or obligation involving the expenditure of money, or pass any resolution or order 
for the appropriation or expenditure of money unless the county auditor first certifies 
that money required for the payment of such obligation or appropriation is in the 
treasury to the credit of tl:e fund from which it is to be drawn, or has been levied and 
placed on the dup'icate and in pro~ees of collection and not appropriated for any other 
purpose; while section 5661 General Code provides that all contracts, agreements or 
obligations or orders and rcEolutions entered into or passed contrary to the provisions 
of section 5660 General Cod~ shall be void. 

If the clain:s against the county bridge fund mentioned in your. communication 
were paid out of the county treasury without necessary money standing to the credit 
of the county bridge fund an illegal overdraft in such fund was thereby created, and 
it is clear that the county commiEsioners have no authority to restore such fund by 
issuing deficiency bonds for want of statutory authority in the premises, neither can 
they borrow money under the provisions of section 5656 General Code for the reason: 
1st, that this section applies only to the funding of unpaid legal indebtedness, and for 
the reason, 2nd, that the overdraft was illegally created. 

If, on the other hand, the claim against the county bridge fund still remains unpaid 
the same can not be funded under the provisions of section 5656 of the General Code 
for the reason, as I infer to be the fact from your communication, that the county 
auditor did not furnish the certificate required by section 5660 at the time the contracts 
were entered into out of which the claims against the county bridge fund arose. This 
being so, the contracts were void under the provisions of section 5661 General Code 
and the claims arising under the same are illegal; and in as much as section 5658 General 
Code provides with respect to the question at hand that no indebtedness of the county 
shall be funded under section 5656 unless such indebtedness is first determined to be an 
existing valid and binding obligation of the county it is apparent that section 5656 
General Code has no application to these claims. 

In this connection it may be suggested meeting the possible condition of an actual 
overdraft in the county bridge fund as hereinabove defined that the county commis
sioners may by following the procedure provided for in sections 2296 et seq. of the 
General Code make a transfer of the money from some other county fund to the county 
bridge fund. Not knowing what the condition of the other funds of your county is, I 
am not, of course, in position to make any recommendation along this line. 

In conclusion I might say that ip as much as there is no question with reference to 
the limitation of the tax rate here made I see no reason why it was necessary to create 
an overdraft in the county bridge fund or create obligations against the same without 
there being sufficient money in the county treasury to the credit of the bridge fund; for 
under the general power granted to the county commissioners by section 2434 General 
Code they could have issued bonds for the purpose of constructing, repairing or im-
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proving bridges up to the amount of $18,000.00 without the vote of the people provided 
for in section 5638 General Code, or if an emergency was presented within the provisions 
of section 5643 General Code the county commissioners could have borrowed the money 
by the issue of bonds under the provisions of section 5644 General Code without a. vote 
of the people without reference to the amount of such bond issue. 

211. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 

CONSOLIDATION OF OHIO CORPORATION WITH FOREIGN CORPORA
TION-8HARES OF STOCK OF SAID COMPANY NOT EXEMPT 
FROM TAXATION UNDER SECTION 5372 G. C.-8UCH COMPANY 
AN OHIO CORPORATION WITHIN MEANING OF, AND STOCK 
EXEMPT FROM TAXATION UNDER SECTION 192 G. C. 

The .shares of stock of a railroad company formed by consolidation of an Ohio corpora
tion with a company of another slate are not exempt from taxation in this stale under the 
provisions of section 5372 General Code, but the company so formed is ~n Ohio corporation 
within the me.;ning of section 192 General Code, and the shares of stock of such r<.~ilroad 
company are exempt from taxation in this stole under soid section 192 General Code, which 
provides that no person shall be required to list for taxation a share of capital stock of an 
Ohio corporulion. 

CoLOMBcs, OHlo, April 23, 1917. 

Tax Commission of Ohio, Columbu<;, Ohio. 

GENTLE~fEN:-I have the honor to acknowledge receipt of your communication 
llf March 8, 1917, asking for an opinion, in which you say: 

"The commission is in receipt of an inquiry from the auditor of Hamilton 
county as to whether the stock of The Pittsburgh, Youngstown & Ashtabula 
Railroad Company in possession of residents of Ohio is taxable in this state. 
The history of the organization of this company as given in Poor's Manual 
of Railroads is a,s follows: 

" 'Chartered January 13, 1906, in Ohio, and January 16, 1906, in Pennsyl
vania. Consolidation, effective as of Jan'uary 1, 1906, of the Pittsburgh, 
Youngstown & Ashtabula R. R. Company (see manual for 1905, page' 767), 
apd the New CaRtle & Beaver Valley R. R. Company (see manual for 1905, 
page 763). The property was originally leasecl to the Pennsylvania Com
pany from year to year at an annual rental equal to the net eatnings of the 
road after deducting ope'rating expenses and taxes. Stockholclers on May 15, 
1910, voted to lease the property to the Peniisylvania Comp~ny for 999 
years, from July 1, 1910, on the following general basis: 1. The efficient 
operation and maintenance of the property; 2. The mainten~nce of the cor
pora.ted organization; 3. The pa:yment of a gti'aranteed rerl.tal su_fficient to 
pay the interest on the funded debt and other obligations, and a dividend of 
7 per cent. on the preferred and common capital stock; 4. Betterments to 
meet from time to !Ji;me, the demands of the increasin".g business, the cost 
of which shall be represented by capital sto6k or, bonds to be issued by the 
company and to'bear S!-!Ch rate of dividend or interest as may be satisfactory 



ATTORNEY -GENER..lL. 

to the lessee; and 5. The failure to pay the rental pr~vided in the lease, and 
perform all of the covenants therein contained, for ninety days, shall work a 
forfeiture of the lease.' 

"Kindly advise the commission whether such stock is taxable ip Ohio." 

543 

Section 2 of article XII of the State Constitution, among other things, provides 
that 

"Laws shall be passed, taxi.pg by a uniform rule all moneys, credits, 
investments in bonds, stocks, joint stock complJ:IJies, or otherwise; * * *" 

Sections 5324 and 5328 of the General Code provide as follows: 

"Section 5324. The term 'investment in stocks' as so used, includes 
all moneys invested in the capital or stock of a bank whether in·corporatErl unde~ 
the laws of this state or the United States, or an association, corporation, joint 
stock company, or other company, the capital or stock of which is or may 
be divided into shares, which are transferable by each owner without the 
consent of the other partners or stockholders, for the taxation of which no 
special provision i,s made by law, held by persons residing within this state, 
either for themselves or others.' 

"Section 5328. All real or personal property in this state, belonging 
to individuals or corporations, and all moneys, credits, investments in bonds, 
stocks, or otherwise, of persons residing in this state, shall be subject to taxa
tion, except only such property as may be expressly exempted therefrom. 
Such property, moneys, credits, and investments shall be entered on the list of 
taxable property as prescribed in this title." 

In view of the ge'neral provisions of section 5328 of the General Code, above 
quoted, and the fact that the qUE1stion made by you calls for a cowider:;.tion and con
struction of statutory provisi.ons exempting from taxation shares of stock in a corpbra
tion under certain circumstances, it may be well at this point to note the cardinhl 
r].J.le of construction applicable to the consideration of statutes granting immunity 
from taxation that they are to be construed in all strictness and all questions of doubt 
relative thereto resolved against the claimed exemption. 

On this point, the supreme court of this state in the case of Lee v. Sturgis; In
surance Company V. Ratterma!l, 46 0. S., 153, 159, says: 

"* * * where an exception or exemption is claimed, the intention 
of the general assembly to except must be expressed in clear and unamhiguous 
terms. 'The exemption must be shown indubitably to exist. At the outset 
every presumption is ag:.inst it. A well-founded doubt is fatal to the claim. 
It is only where the terms of the concession are too explicit to admit fairly 
of any other construction that the propositio"n can be supported.' Intent 
to confer immunity from taxation must be clear beyond a reasonable doubt, 
for, as ib. the case of a claim of grant, nothing can be taken against the state 
by presumption or inference. * * *" 

Among other cases supporting the rule of construction above noted are: 

Cincinnati College v. State, 19 Ohio, 110; 
Lander v. Burke, 65 0. S., 532, 542; 
W:hterson v. Halliday, 77 0. S., 150, 170. 
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The question made by you immediately depends upon the consideration and 
construction of section 5372 and section 192 of the General Code, which are as follows: 

"Section 5372. Personal property of every description, moneys and 
credits, inv~stments in bonds, stocks, joint stock companies or otherwise, 
shall, except as otherwise provided, be listed in the name of the person who was 
or became the owner thereof on the day preceding the second Monday of 
April, in each year, and the transfer or sale of any taxable property sub
sequently thereto shall not f.uthorize any person to omit the same from his 
list nor the assessor to fail to assess the same in the name of the person who 
would have been required to list it, although such listing be not made until 
after the sale or transfer of such property; but all such property shall be listed 
for taxatiort in the same manner as if no s!l.le or transfer thereof had been 

. made. No person shall be required to list for taxation any shares of the 
capital stock of a company, the capital stock of which is taxed in the name 
of such company. 

"Sectipn 192. No person shall be reqUired to list for taxation a share 
of the capital stock of an Ohio corporation; or a share of the capital stock of 
a foreign corporation, the property of which is taxed in Ohio in the name 
of such corporation; or a share of the capital stock of any other foreign cor
p~ration, if the holder thereof furnishes sat.isfact.ory proof to the taxing 
authorities that at least two-thirds of the property of such corporation is 
taxe'd in Ohio and the·remainder j._s taxed in another state or states, provided 
such corporation, as a fee for the privilege bf exercising its franchise ih 'Ohio, 
pays annually the same percen'tage upon its entY"e authorized c:tpit~l stock 
that is required by law to be paid bv a dome~tic c-orpo'ra'tion on its subscribed 
~~issued capital stock." . ' ·· 

By the provisions of section 5372 it is clear that the question as to exemption 
of shares of stock from taxation in this state does not depend 'upon whether the com
pany is a foreign or domes'tic corporation, but does depend upon whether.its capital 
stock is taxed in the name of subh company. The term "capital stock" as used in 
section 5372 is represented by whatever it is invested in, and means corporate property. 

Jones v. Davis, 35 0. S. 474, 477. 
Hubbard v. Brush, 61 0. S. 252, 261. 

The shares of stock, which are the subject of the inquiry made by you and as ~o 
which you ask my opinion, are, I assume, shares in the consolidated corporation now 
known as "The Pittsburgh, Youngstown & Ashtabula Railroad Company," and not 
those of the constitue'nt company of the same name, for the scheme of consolidation 
provided by law as to railroai:l companies contemplates the conversion of the stock 
of the constituent companies in elichange for stock in the consolidated company. 

It is evident that the "capital stock," i. e., corporate property of the consolidated 
corporation, now known as The Pittsburgh, Youngstown & Ashtabula Railroad Com
pany, is not all taxed in its name in this state, for a part of the physical corporate 
property is located in the state of Pennsylvania and is not subject to taxation in this 
state. This being so, the shares of capital stock of The Pittsburgh, Youngstown & 
Ashtabula Railroad Company are not exempt from taxation under sect on 5372 ofs 
the General Code. 

In the case of Hubbard v. Brush, 61 0. S. 252, the supreme court, in construing 
section 274.6 R. S., and which was identical as to provisions with section 5372 General 
Code above quoted, in its o~inion say : 
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"The phrase 'capital stock,' withln the meaning of that term, as em
ployed in that section, should be hekl to embrace the entire corporate prop
erty. If any part of the corporate property is not taxed within this state, 
the own-ers of sha1es of its stock who are residents of this state are not 
exem¢ by .virtue of the provisions of that section from "listing those shares 
for taxation in this state and paying taxes thereon, the exemption applying 
only in cases where the 'capital stock,' i. e., all the corporate property, has 
been taxed within this state." 

Lander v. Burke, 65 0. S. 632. 
Lee v. Sturges; Insurance Co. v. Ratterman, 46 0. S. 174. 
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There remains to be determined whether the shares of stock of this corporation 
are exempt from taxation under section 192 of .the General Code. The first sentence 
of this section is as follows: 

".No person shall be required to list for taxation a share o~ the capital 
stock of an Ohio corporation; * * *" 

The articles of agreement of the consolidation referred to in your communica
tion show that the corporation at that time and thereafter known as The Pittsburgh, 
Youngstown & Ashtabula Railroad Company was a corporation formed by consoli
dation under the laws of Ohio and Pennsylvania of a number of Ohio and Pennsyl
vania railroad corporations, and the question presented on the consideration of the 
above quoted language of Section 192 of the General Code is whether the corporation 
formed by consolidation in 1.906 of said The Pittsburgh, Youngstown & Ashtabula 
Railroad Company with The New Castle & Beaver Valley Railroad Company, a 
Pennsylvania corporation, and which consolidated company is now known as The 
Pittsburgh, Youngstown & Ashtabula Railroad Company, is an Ohio corporation 
within the meaning of said section. An Ohio co"rporatibn, J take it, is one created 
under the laws of the said state. 

Section 2 of Artic:lfl XIII of the constitution provides: 

"Corporations may be formed under gen'eral laws; hut all such h1.ws 
way, from t.ime to time, be altered or repealed." 

A railroad corporation may be created by filing articles of incorporation and by 
organization under the general corporat_ion statutes of this state. (Sees. 3235 et 
seq. Revised Statutes; Sees. 8623 et seq. General Code). ·And if the corporation 
now known as The Pittsburgh, You'ngstown & Ashtabula Railroad had been so created 
and had thereafter, by purchase or merger, acquired the properties of The New Castle 
& Beaver Valley Railroad Company located in the state of Pennsylvanip., I do not 
apprehend that The Pittsburgh, Youngstown & A~htabula Railroad Company would 
for that reason be considered any the less an Ohio corporation within the meaning 
of section 192 of the General Code or otherwise. Nor do I apprehend that a railroad 
company formed by the consolidation under the laws of two or more existing railroad 
companies incorporated under the laws of this state WO!!ld be considered any the 
less an Ohio corporation than if it had filed articles of incorporation and had organ
ized pursuant to the general incorporation statutes. 

The question, however, is as to the status of the corporation formed by the con
solidation mentioned in your communl.cation. That the railroad company at that 
time known as The Pittsburgh, Youngstown & Ashtabula Rai}road Company was a 
corporation organized under the laws of Ohio seems to have been an accepted fact 
although such company, as before noted, had been formed by the consolidation of 

18-VoJ. r-A. G. 
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a number of smaller Ohio and Pennsylvania Railroad companies; otherwise there 
would have been no lawful nuthority for the c.onsolidation of this company with the 
New Castle & Beaver Valley Railroad Comp·any, which was wholly a Pennsylvania 
corporation, for the laws of this state hive never provided for the consolidatjori of 
railrOO.d companies, except where at least one of. the companies to be consolidated is 
~n Ohio corporation. (Sectjpn 3380 Revised Statutes; 9026 General Code.) 

In the case of Ashley v. Ryan, 49 0. S. 504, 528, the supreme court of ·thi.s 
state speaking of consolidation under the laws of this. state of the ToleHo & Western 
Railway Company, "Sn Ohio corporation, with a number of railroad companies organ
ize'd under the laws of other sltates and together known as the Wabash System, says: 

"The further claim is made that, by filing the articles of agreement of 
consolidation of the companies composing the Wabash system, no 'new 
corporation' is created; and, therefore, the provisions of section 148a, as 
amended February 12, 1889, do not apply to them; that this section only 
applies where all the companies entering into the consolidation are Ohio 
companies. If this were so, then the plaintiffs should not have presented 
their articles to the secretary of state to be filed and recorded. But we are of 
the opinion that it is not so, and that a new company is formed in the one 
case as well as in the other. Referring to the Revised Statntf'.s on the subject 
of 'con~olidation,' it will be observed that section 3379 authorizes the con
solidation of Ohio companies and that the next authorizes the consolidation 
of a company in this state with a company in an adjoining state. The next 
section, 3381, provides how the consolidation is to be effected, and applies 
'\\ithout distinction to either case. It is then provided by section 3382 that 
when the agreement ~s made and perfected, and the same, or a copy thereof, 
is filed with the secretary of state, 'the several companies parties thereto 
shall be deemed and taken to be one company, possessing within this state 
all the rights, privileges and franchises, of a railroad company.' And by 
section 3384 it ~f! prov\_ded that, upon the election of the di.rectors of "the 
consolidated company, all and singular the rights, privileges, franchises and 
property of the compan~es who are parties to the agreement shall be trans
ferred to and vested in the 'new company without further act or deed.' The 
result ~s that by consolidat.ion, whether between Ohio companies or between 
an Ohio company and companies of another state, a new company is formed by 
the extinguishment of the old ones. And it has been so determined in a 
number of cases. Shields v. Ohio, 95 U. S., 324; Compton v. Railway Co., 
45 Ohio St., 592, 615; Lee v. Sturges, 46 Ohio St., 163, 169." · 

In the case of Shield's v. Ohio, 95 U.S., 319, 323, the ~upreme court of the United 
States having for coilSideration and determination the question of the status of the 
Lake Shore & Michigan Southern Railway Company, a corporation formed in 1869 
by the consolidation of an Ohio railway company with a number of railway companies 
organized under the laws of other states, with respect to the effect of such consolidation, 
says: 

"When the consnlidation was completed the old corporll.tions were de
stroyed, a new one was created, and its powers were 'granted' to it, !n all 
respects, in the view of the law, as if the old companies had never existed·; and 
neither of them had ever enjoyed the franchises so conferred. The same 
legislative will created and endowed the new corporation. It did one as 
much as the other. In this respect there is no ground for any distinction. 

"These views are sustained by several well considered cases exactly in 
point. One of them embodies the unanimous judgment of this court. Clear-
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water v. Meredith, 1 Wall., 25; McMahan v. Morrison, 16 Ind., 172; the · 
State of Ohio v. Sherman, 22 Ohio St., 411; Shields v. the State of Ohio, 26 
Ohio St., 86." 

In the case of the State of Ohio ex rei. v. Sherman, above cited, it was held that 
where a corporation in the pursuance of an act of the legislature transfers or conveys 
its franchise to be a corporation to others the transaction in legal effect is a surrender 
or abandonment of its charter by the corporation and a grant by the legislature of a 
similar charter to the transferees or purchasers. 

In the case of Shields v. State of Ohio, 25 0. S., 86, the court hving under con
sideration the question of the status of the Lake Shore & Michigan Southern Railway 
Comp'any·formed by the consolidation above referred to in the discussion of the case 
of Shields v. Ohio, 95 U. S., 324, says: 

"The consolidation took place in 1869, and was effected in all respects 
in pursuance of the act of AprillO, 1856 (4 Curwen, 2791; S. & C. 327); and the 
claim is that a consolidation under that act is to be regarded in law as a 
surrender or relipquishment of the several inclividual charters of the com
panies so uniting, and the acceptance of a charter de novo from the state. 
If such be the law, it cannot well be denied that the consolidated company, 
organized, as it was, after the taking effect of the present constitution, is 
bound by and subject to all its provisions. Is such the legal effect of the consol
idation? Ate the old companies dissolved, arrd their charters extinguished, 
and is the consolidated company a new corporation, receiving all ite rights and 
powers directly from the legislature? 

"In the light of the derision by this court in th'e case of Th'e State of 
Ohio v. Sherman et al. (22 Ohlo St., 41i), we _do not see how an affirmative 
answer to th"llse questions can be avoided. In the case referred to, the court 
held, substantially, that a transfer of all its franchises by a corporation, in 
pursuance of an act of the legislature authorizing the same, is in legal effect 
a grant by th~ legislature of similar franchises to the transferees, and con
stitutt\13 them a new corporation. * "' * This statute plainly contemplates 
and expressly provides for the formation of a 'new corporation.' The old 
stock is to he surrendered or extinguished; a new amount of capital stock 
is to be agreed upon and distributed to parties who voluntarily take the same; 
and a certificate is to be filed with the secretary of state, which, it is declared, 
'shall be evidence of the existence of such corporation.' Section 3 of the 
act declares that the companies thus uniting 'shall be taken and deemed to be 
one corporation.' Section 5 provides for the election of a board of directors 
of the new corporation, which it denominates a 'norporation created by' the 
consolidation, 'and by the provisions of' that act, and vests in 'such new 
corporation,' all and singular 'the rights, privileges, and franchises' of the 
'former corporations.' Nothing could be much plainer, it seems to us, than 
that a consolidated company, organized under such a statute, is a corporation 
'formed under a general law,' within the meaning of article 13, section 2, of the 
present constitution, and as such, liable to all the limitations and restrictions 
therein, equally as corporations organized under the general corporation laws 
of the state, enacted under the present constitution. The fact that it is 
formed out of old defuhct cotporations does not make it any the less a corpora
tion created by .the legislature. It is not the material out of which it is formed, 
but the plastic hand which formed it, that we are to look to for its character 
and status under the constitution. 

"In general, it may be said that a company created by the consolidation 
of foreign corporations, remains a domestic corporation of each of the con-
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curring states, the peculiar legislation of neither state becoming operative within 
the limits of the other. Its property within the particular state is subject to 
taxation, or vested with immunity from it, according to its laws, or to the 
provisions of the original charter of the constituent company, these privileges 
not being destroyed by the consolidation, unless otherwise provided by the 
constitution or by the statute. (Purdy's Beach on Private Corporations, 
vol. 3, section 1278.) 

"The consolidat~on of two or more corporations pursuant to the laws 
of different states results in the formation of one corporation which is re
garded as a domestic corporation in each of the states whose laws are followed 
in effecting such consolidation. (Smith v. Cleveland, etc., R. Co., 170 Ind., 
382, 394; Ohio & Mississippi Railway Co. v. People ex rei., 123, Ill., "467.)" 

In the case of .Ashley v. Ryan, supra, the court in its opinion further says: 

"There has been some diversity of opinion as to the status of a corpora
tion formed by the consolidation of companies under the laws of different states. 
But it seems pretty well settled, upon principle at least, that where formed 
under co-operative legislation of the different states, it becomes a corporation 
in each state where its road is located. It is a legal entity residing and doing 
business in different states, with a statns in each, derived from and deter
mined by the laws of the state." 

In the case of Muller v. Dows, 94 U. S. 444, it was held that a corporation created 
by the laws of the state of Iowa, although consolidated with another of the same name 
in the state of Missouri under the· authority of the statutes of each state was, never
theless, in Iowa a corporation existing there under the laws of that state alone. 

The court in this case had under consideration the ouestion whether the Chicago 
& !'louthwestern Railway Company was a corporation created by the laws of Iowa 
so as to confer jurisdiction on the circuit court of the T:nited ~tates for the district 
of Iowa of an action therein instituted against said railw11y company by certain 
plaintiffs, one of whom was a citizen of Missouri. The court in its opinion says. 

"* * * it is argued on behalf of the appellants that the Chicago & 
Southwestern Railway Company cannot claim to be a corporation created 
by the laws of Iowa, because it was formed by a consolidation of the Iowa 
company with another of the same name, chartered by the laws of Missouri, 
the consolidation having been allowed by the statutes of each state. Bence, 
it is argued the corporation was created by the laws of Iowa and of Missouri; 
and as [~urns, one of the plaintiffs, is a citizen of Missouri, it is inferred that 
the rircuit court had no jurisdiction. We cannot assent to this inference. it 
is true the provisions of the statutes of Iowa, respecting railroad consolida
tion of roads within the state with others outside of the state, were that any 
railroad company, organized under the laws of the state, or that might thus 
be organized, should have power to intersect, join, and unite their railroads 
constructed or to be constructed in the state, or in any adjoining state, at such 
point on the state line, or at any other point, as might be mutually agreed 
upon t-v said companies; and such railroads were authori'ed to 'merge and 
consolidate the stock of the respective companies, making one joint-stoc~ 
company of the railroads thus connected.' 'l'he Missouri stat•ttes con· 
tained sirr.ilar pro•·isions; and "\tith these laws in force the consoldation of 
the Chicago and Southwestern railways was effected. The two companies 
became one. But in the state of Iowa that was an Iowa corporation, exist
ing tinder. the laws of that state alone. * • *" 
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The foregoing authorities quite clearly indicate the view that a. railroad company 
formed by authorized consolidation under the laws of this state is an Ohio corpora
tion even though one of the constituent companies be a. corporation of another state 
and this view tends to the conclusion that The Pittsburgh, Youngstown & Ashtabula. 
Railroad Company fcrmed by the c:msolida.ticn menticned in your communication 
is an Ohi:~ corpcutbn "iLhin the rre;ning of section 192 of the General Code. 

Some doubt as to the correctness of the view indicated in the above authorities 
with re·p~ct t:> a cc-n'lolij:lation of thiq kind ii cre:.ted by the language used in the 
opinion of the cou:-t in the case of I.ee, Treasurer, v. Sturges, supra. Judge Spear, 
in this case, speaking of the Lake Shore & Michigan Southern Railway Company, 
which company, as before noted herein, was formed by consolidation under the laws 
of this state, with respect to the question as to exemption from taxation of the shares 
of stock of this company under sections 3 and 59 of the act of April 5, 1859, carried 
into the Revised Statutes as section 2746 and later into the General Code as section 
5372, above quoted, expressed the view that The Lake Shore & Michigan Southern 
Railway Company, as to matters of taxation, was essentially a foreign corporation. 

The con id~ ations presented in the argument in said opinion prelimipary to 
the statement just noted, however, are more immediately pertinent to the obvious 
conclusion reached in said opinion, that the quest~on whether the shares of stock of 
The Lake Shore & Michigan Southern Railway Company held in Ohio are taxable 
here ill not to be answered in the negative merely because it may be ascertained that 
the company was incorporated under the laws of Ohio; and it is clear from the opinion 
in this case that the decision of the court on the question presented would have been 
the same had the view been therein expressed that th}s company was to all intents 
and purposes an Ohio corporation, and this for the obvious reason there appearing 
that the larger part of the property of sa,id company was not taxable in this state. 

Though the question is inherently· one of some difficulty, I am inclined to the 
view that any corporation formed under the general laws. of this state as required 
by section 2 of article XIII of the State Constitution is an Ohio corporation, and in 
as much as it has been expressly held in the case of Shields v. State of Ohio, 26 0. S. 
86, before noted, that a consolidated company organized under the statutes of this 
state providing for the consolidation of railroad companies is a corporation formed 
under the general laws within the meaning of said section 2 of article XIII of the State 
Constitution, I am of the opirion that the company formed by the consolidation 
mentioned in your communication is an Ohio corporation, and admitting, for the 
purposes of this opinion, the constitutionality of sec_tion 192 of the General Code in 
so far as it pertains to the question at harrd, I am of the opinion that the shares of stock 
of The Pittsburgh, Youngstown & Ashtabula Railroad Company are exempt from 
taxation in tb,is state. Very truly yours, 

.JosEPH McGnEE . 
• 4. tlorney-General. 

212. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE BOARD OF EDUCATION OF NILES CITY SCHOOL DISTRICT. 

CoLUMBUs, Omo, April 24, 1917. 

Industrial Commission of Ohio. 
GENTLEMEN: 

"RE:-Bonds of :;.;'i!es city school district in the sum of 59,000.00, issued 
for the purpose or improving the high school property and obtaining additional 

school property, being 18 bonds or 6500.00 each." · 
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I have examined the transcript of the proceedings of the board of education and 
other officers of the Niles city school district in connection with the above bond issue, 
and I find the ~arne in accordance with the provisions of the General Code. I have 
also examined the bond and coupon form attached and have approved the same with 
the suggestion that the constitutional provision relative to the redemption of the bonds 
be inserted. 

I am of the opinion that said bonds drawn in accordance with the form suggested 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the said city school district. 

213. 

Very truly yours, 
JosEPH McGHEE, . 

.Attorney-General. 

ROAD IMPROVEMENT-BONDS FOR SAME UNDER AGREEMENT 
BETWEEN TOWNSHIP TRUSTEES AND COUNTY COMIVIISSIONERS
FOR TOWNSHIP'S SHARE 01' COST-SHOULD BE ISSUED UNDER 
SECTION 6929 G. C. AND NOT UNDER SECTION 3295 G. C. 

'lection 6929 General Code governs in the matter of issuing bonds to cover a township's 
share of the cost and expense of a road improvement under an agreement as to the division 
of the cost and expense of such improvement made by the trustees of said township u-ith the 
board of county commissioners under section 6921 General Code, and such bonds should 
be issued 1mder said section 6929 and not under section 3295 General Code. 

CoLUMBus, Omo, April 24, 1917. 

Industri·tl Commission of Ohio, r'olu11·bus, Ohio. 

GENT<.Ell.i!N:-I am herewith returning to you transcript of the proceedings of 
the trustees of Middleburgh township, Cuyahoga county, relating to the issue of bonds 
by the said trustees in the sum of ten thousand dollars for the purpose of paying the 
township's share of the improvement of East Bagley road in said township on an 
agreement made by and between the said trustees and the county commissioners of 
Cuyahoga county. 

The issue of these bonds has been provided for by the trustees on the assumed 
-authority of section 3295 of the General Code, as amended, 106 0. L., 536. This 
section as amended provides generally that the trustees in the township may issue 
bonds for any of the purpOses for which municipal corporations may issue bonds, 
and for the purpose of providing funds to pay the township's share of the cost and 
expense of any improvement made under an agreement with the county commissioners. 

The transcript indicates that the East Bagley road improvement, to which this bond 
issue relates, is an improvement projected and conducted, or to be conducted, by 
the county commissioners of Cuyahoga county. 

The transcript shows that on the second day of September, 1916, an agreement 
was entered into between the county .commissioners and the township trustees with 
respect to the division of the cost and expense of improving that part of the road in 
Middleburgh township, and it was thereby agreed that the township trustees should 
pay the sum of $9,665.00 as the township's share of the cost and expense, which agree
ment was later on, on September 4, 1916, incorporated in the record of the township 
trustees by resolution duly adopted. The improvement of this road is projected 
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and conducted by the county commissioners under chapter 6 of the Cass Road Law, 
which chapter has been carried into the General Code as secticns 6906 to 6956, in· 
clusive. 

Section 6921 of the General Code authori7es the county commissioners to enter 
into an agteement with the trustees of a township in which said improvement is in 
whole or in part situated, whereby the county and the township may pay such pro
portion or amount of the total cost and expense of the improvement as may be agreed 
upon between them. 

Section 6926 of the General Code provides for a levy by the county commissioners 
of a tax upon all taxable property of the county for the purpose of paying the connty's 
share of the cost and expense of an improvement under this chapter; while section 
6927 of the General Code provides for a levy by the county commissioners upon all 
the taxable pro'perty of the township to pay t~ township's share of the cost and ex
pense of such improvement. 

Section 6929 General Code provides for an issue of bonds by the county commis
sioners in anticipation of the collection of such taxes, which bonds cover not only 
the share of the cost and expense of such improvement to be borne by the county, 
but that to be borne by the township as well. It is likewise clear that the county 
commissioners may, under the provissions of section 6929 issue bonds covering the 
share of the cost and expense apportioned to a township under some plan provided 
for in section 6919 General Code, and likewise the share apportioned to the township 
by agreement provided in section 6921. It is manifest that the scheme provided by 
section 6929 with respect to the issue of bonds covering the to,vnship's share of the 
cost and e:pense of a road improvement projected by the county commissioners under 
chapter 6 of the Cass Road law, is altogether different, if not entirely inconsistent 
with that provided by section 3295 General Code. Tn one way, the bonds to meet 
the township's share of the improvement are issued by the county commissioners, 
in the other, by the township trustees; in one way the bonds are subject only to the 
fifteen mill limitation of the Smith one per cent. law, in the other way the bonds 
are subject to the interior limitation of two mills for township purposes and the limita
tion of ten mills for all purposes. 

Looldng to legislative history with reference to the act in which section 3295 
wns amended and the act enacting the Cass road law, I note that the Cass law was 
enacted May 17, 1915, approved by the governor on June 2, 1915, and filed in the 
office of the secretary of state on .Tune 5, 1915, while the act amending section 3295 
was passed on May 27, 1915, approved by the governor on June 4, 1915, and filed 
in the office of the secretary of state on une 5, 1915, so that it appears the Cass law 
was both enacted and approved before the act amending section 3295, l:>ut the Cass 
law went into effect as of a later date for the reason that the act amendin"' section 
3295 went into effect after the expiration of the ninety dav referendum perio,l, while 
the Cass law went into effect, rv its own terms, on Septem• er 6, 1915. 

On the opinion of the cm·rt in the case of State ,-. Lathrop, 93 0. S. 79, 86, it 
might be a:rg:ued that in so far as section 6929 is in conflict with section 3295 as to 
operation with respect to the transaction here under considerntion effect should be 
given to the provisioll.'l of section 6929 as the later statute. 

I do not deem it necessary, however, to decide whether or not there is any con
flict i~ the a'pplication of the provisions of section 3295 and of those of section 6929, 
nor as to how such conflict, if an_y, should be decided. 

Section 3295 seems to be a general statute providing authority in the township 
trustees to issue bonds for the various purpo~es, including that of providing funds 
to pay the township's share of the cost of an improvement made under an agreement 
between the township trustees and the county commissioners. The authority granted 
to the township trustees by this section to borrow money for this purpose by the 
issue of bonds does not on familiar principles authorize the township trustees t{) make 
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an agreement with the county commissioners with respect to the division of the cost 
and expense of road improvements; and to get this independent power upon the part 
of the township trustees we must find it, if at all, in other statutory provisions. We 
find such power granted to the township trustees by the provisions of section 6921 
General Code, but this section, as before noted, is a p!,lrt of chapter 6 of the Cass road 
law relating to the matter of road construction and improvement by county com
missioners, and with respect to the matter of issuing bonds to cover the township's 
share of the cost and expense of the road improvement under the agreement provided 
for in section 6921. We find full provision therefor in section 6929, and on familiar 
principles of construction this is the section which should govern in the matter of 
issuing said bonds rather than section 3295. 

In op'inion 1327 addressed by my predecessor, Mr. E. C. Turner, to Honorable 
Irving Carpenter, prosecuting attorney, Norwalk, Ohio, under date of March 6, 1916, 
it was held that where a road is improved under an agreement between the county 
commissioners and the township trustees by the terms of which the cost is to be 
divided between the county and the township and it is necessary to issue bonds to 
cover the township's share of the cost and expense of such improvement the same 
should be issued by the county commissioners under authority of section 6929 General 
Code. In this opinion Mr. Turner did not expressly hold that the township trustees 
did not have authority under section 3295 General Code to issue bonds to cover the 
township's share of the cost and expense of such improvement, but did hold specifically 
that in such case the bonds should be issued by the county commissioners under sec
tion 6929. 

Again, in opinion 1520 addressed to you under date of April 27, 1916, Mr. Tt1rner 
held in an opinion disapproving bonds of Norwich township, Huron county, Ohio, 
in the sum of $17,000.DO, to improve roads in said township, that the only authority 
possessed by the township trustees to borrow money for improvement of roads was 
that prescribed by sections 3298-8 and 3298-9 General Code, the same being a part 
of the Cass road law. This opinion is not exactly in point upon the question here 
presented, but I am in full accord with the opinion of Mr. Turner first above 1\0ted, 
and feel that, on account of the great uncertainty existing with respect to the author
ity of township trustees to issue bonds under section 3295 General Code, until the 
question is determined by our highest court the bonds covering cases of this kind 
should be issued by the county commissioners; and for all of the above reasom I would 
respectfully recommend that the resoltt'tion heretofore adopted by your board pur
chasing these bonds be rescinded, but that such recision be general and not on tli.e 
specific ground of the illegality of the issue so that the township trustees may, if they 
care to do so, sell these bonds upon the open market without the embarrassment which 
an express finding by your board as to the illegality of the issue might occassion. 

Very truly yours, 
JosEPH McGHEE, 

A.ttorney-General. 
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214. 

HOUSE BILL 584-::\iONEYS APPROPRIATED THERE!:~\ FOR CON
STRCCTIOX, ETC., OF ROADS-CAXXOT BE CONTRACTED AGAIXST 
UNTIL J"CLY 1, 1917. 

The moneys appropriated under house bill No. 584 for the construction, improve
ment, maintenance and repair of inter-county highways and main mar ··et roads cannot 
be contrc.cted against by the state highway department before July 1, 1917, with a view 
of paying the obligations incurred under said contracts out of the moneys so appropriated. 
~ his for the rec.son that sc.id act provides thc.t it shall not become effective until July 1, 
1917, and for the rec.son that section 2 provides that the sums appropriated shall not be 
used to pay liabilities existing prior to July 1, 1917. 

CoLUMBUs, Omo, April 26, 1917. 

HoN. CLIN'rON CO•\EN, State Hi·hw,•!l Commissionet, Culmnbr.', 0/ti.J. 
DEAR Sm:-I have your communication of April 7, 1917, in which you ask my 

opinion in reference to a certain matter therein set out. Your communication reads 
as follows: 

"I respectfully direct your attention to an opinion rendered me by Hon. 
... F.dward C. Turner, former attorney-general of Ohio on June 21, 1915, in 

response to my question as to whether or not this department might legally 
enter into contracts in anticipation of moneys to come into the state treasury 
at the August, 1915, settlement., such sums having been appropriated by 
the legislature. 

"The following is the last paragraph of Mr. Turner's opinion: 
" 'Answering yom question specifically, it is, therefore, my op1mon 

that you may at the present time enter into contracts in anticipation of the 
moneys that will come into the state treasury at the August, 1915, settlement, 
the only precaution to be observed l;>y you in the premises being lo so arrange 
the contracts that it will not be necessary to actually make any payments 
to the contractors from the appropriation about which you inquire until 
after the funds represented by such appropriation shall have come into the 
state treasury.' 

"I further respectfully direct your attention to house bill Xo. 584 of 
the present general assembly which contains appropriations to the state 
highway department for the two years, commencing July 1, 1917, and end
ing June 30, 1919. Section 10 of this act is as follows: 

" 'This act shall not t3:ke effect until .July 1, 1917.' 
"I respectfully request your opinion as to whether this department 

is obliged to wait until the going into effect of house bill Xo. 584 on July 
1, 1917, before it will be proper to contract against moneys to come into the 
treasury at the August 1917 settlement, or whether contracts may be entered 
into prior to the actual taking effect of the above act involving fnnds to come 
into the state treasury at the August 1917 settlement." 

In your communication you refer to an opinion rendered by my predecessor, 
Mr. Turner, in reference to a certain matter submitted to him by your department. 
This makes it necessary for me to note the opinion rendered by l\Ir. Turner to your 
department, and decide whether the facts upon which he rendered you the opinion 
are similar to the facts upon which you ask my opinion. 

:Hr. Turner's opinion was based upon house bill No. 709, which is found in 106 
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0. L. 452. This act was passed l\Iay 27, 1915, approved June 2, 1915, and filed in 
the office of the secretary of state on June 4, 1915. Mr. Turner's opinion is found . 
in Vol. II, p. 1064 of annual report of the attorney general for 1915, being No. 521. 
It will be noted that his opinion was rendered on June 21, 1915; that is, it was rendered 
after the date of the filing of said house bill No. 709 with the secretary of state. In 
his opinion he says: 

''The various items carried in house bill No. 709 were available for con
tract purposes as soon as the bill became a law, which was on June 4, 1915." 

Mr. Turner evidently considered that the provil'ions of section 1d of article II 
of the Constitution did not apply to this bill, possibly for the reason that he considered 
the appropriations made in said house bill were for the current expenses of the state 
government and state institutions; that is, provided fdr the current expenses of the 
state highway department, which is one of the departments of the state. I assume 
that Mr. Turner must have viewed the provisions of said house bill in this light, for 
otherwise the said law \Yould not have become effective on June 4, 1915. Owing to 
the provisions of the referendum it would not have become effective for ninety days 
after June 4, 1915. 

I am not pasRing upon the question as to whether the provisions, such as 
are found in house bill No. 709, are subject to the referendum, but I am assuming that 
this was the assumption of Mr. Turner in rendering his opinion. At least he went 
on the theory that the bill became a law on June 4, 1915, and the only thing upon 
which he passed w~c..s this: 

"The sfate highway commissioner may at the present time enter into 
contracts in anticipation of the m)neys that will come into the state treasury 
at the August, 1915, settlement, provided such contracts are so arranged 
that it will not be necessary to actually make any payments to contractors 

· from the proceeds of the August settlement until the funds have come into the 
state treasury." 

That is, that the state highway commissioner, after the bill became a law, could con
tract against moneys which had not yet come into the state treasury and which would 
not come into the treasury until the August settlement of 1915. 

Mr. Turner based his opinion to some extent upon an opinion rendered by l\Ir. 
Hogan, his predecessor, which opinion was rendered May 23, 1914, to Hon. James 
R. Marker, state highway commissioner, and is found in volume I, page 699, of the 
annual report of the attorney-general for 1914. But Mr. Hogan did not hold that 
items carried in an appropriation bill could be contracted against before the appro
priation bill became effective. He held merely that contracts could be entered into 
involving the expenditure of money for which a levy had been made, before the money 
realized from the said tax levy is actually in the treasury. 

With the aboYe in mind, let ns notice specifically the facts upon which the answer 
to your question must be based. Your question has to do with the provisions of 
House Bill No. 584, passed by the present legislature in its late session. The said 
bill was passed March 21, 1917, approved ::\1arch 31, 1917, and filed with the secre
tary of state :\1arch 31, 1917, and if the principles of the referendum would apply 
to a bill such as this, it would not become effective until June 30, 1917. Section 10 
of the bill itself provides that it shall not take effect until July 1, 1917. 

The question is as to whether you can contract against the items appropriated 
in said law for the construction, improvement, maintenance and repair of inter-county 
highways and main market roads, before the law itself becomes effective. It is my 
opinion that you can not so contract. Until July 1, 1917, the said law and all the pro-
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visions thereof are held in abeyance. Until that date it has no more force or effect than 
if it had never been ena{)ted. · 

It could hardly be said that your department could have in the year 1916 con
tracted against money which it anticipated would be appropriated by the legislature 
which would in all probability meet in 1917. ~either can you cont.act against 
moneys which in all probability will be appropriated. on July 1, 1917, by virtue of the 
fact that the act will go into full force and effect as of that date. 

Further, section 2 of said act provides as follows: 

"The following sums shall not be expended to pay liabilities or deficiencie.~ 
existing prior to July 1, 1917, or incurred subsequent to June 30, 1919." 

that is, the appropriations made in this act are to cover liabilities entered into after 
June 30, 1917, and prior to June 30, 1919. In other worois, it was meant to cover 
a period of two years only; in order thu.t it might comply with the provisions of the 
constitution that appropriations must be limited to a period of two years. If you 
enter into a contract before July 1, 1917, there is a liability incurred. The liability 
dates from the date upon which the contract is entered into, but section 2 provides 
that the sums appropriated in said a!!t shall not be used to pay liabilities so entered 
into. 

Hence, answering your question specifically, it is my opinion that your depart
ment can not contract against the appropriations made in said act before July 1, 1917, 
with the idea of paying the liabilitie.9 incurred under and by virtue of said contract 
out of the funds appropriated in said act. 

215. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-GenerC'l. 

HUMANE SOCIETY-NOT ENTITLED TO ANY PART OF FINES COL
LECTED FOR VIOLATION OF SECTION 13378 G. C. 

No pC1rt of the fines collected for 11iowtions of section 13378 of the General Code al"e 
payable to the hum::me society. 

COLUMBUS, OHIO, April 26, 1917. 

HoN. LEWIS D. SLUSSER, Probate Judge of Summit County, A(•ron, Ohio. 

DEAR Srn:-I have your letter of March 24, 1917, as follows: 

"Will you kindly give me your ruling as to whether or not any part of· 
the fine.9· collected for a violation of section 13378 of the General Code, should 
be turned over to the Akron humane society. 

"It is my opinion that none of this amount should be so paid, but I am 
anxious to have your ruling prior to my quarterly settlement with the county 
treasurer." 

I take it that your question is asked with the thought in mind that possibly the 
provisions of section 13376 G: C., as to payment of fines to the humane society, might 
apply as well to section 13378, ·since }loth relate to crimes in connection with cruelty 
to animals, 
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Sections 13376 and 13378 G. C. read as follows: 

"Section 13376. Whoever overworks, overrides, overloads, tortures, 
deprives of necessary sustenance, unnecessarily or cruelly beat.s, needl~sly 
mutilates or kills, or impounds or confines an animal and fails to supply it 
during such confinement with a sufficient quantity of good, wholesome food 
and water, or carries or conveys it in a cruel or inhuman manner, or keeps 0 

cows or other animals in an enclosure without wholesome exercise and change 
of air, or feeds cows on food that produces impure or unwholesome milk, 
or abandons to die an old, maimed, sick, infirm or diseased animal or works 
it, or being a person or corporation engaged in transporting live stock, de
tains such stock in railroad cars or compartments longer than twenty-four 
hours after they are so placed without supplying them with necessary food. 
water and attention, or permits such stock to be so crowded as to overlie, 
crush, wound or kill each other, shall be fined not less than two dollars nor 
more than two hundred dollars for the first offense, and for each subsequent 
offense such person shall be fined not less than ten dollars nor more than two 
hundred dollars or imprisoned not more than sixty days, or both. Nothing 
herein shall prevent the dehorning of cattle. All fines collected for viola
tions of this section shall be paid to the society or association for the preven
tion of cruelty to animals, if there be such in the county, township, village 
or city where such violations occurred." 

"Section 13378. Whoever engages in or is employed at dog fighting, 
cock fighting, bear baiting, pitting an animal against another, or cruelty 
to animals, or receives money for the admission of another to a place kept 
for such purpose, or uses, trains or possesses a dog or other animal for seizing, 
detaining or maltreating a domestic animal, shall be fined not less than five 
dollars nor more than one hundred and fifty dollars or imprisoned not less 
than ten days nor more than thirty days. Whoever knowingly purchases 
a ticket of admission to such place, or is present thereat, or witnesses such 
spectacle, shall be an aider and abettor." 

As these sections stand today in the General Code, the provision of section 13376, 
as to payments of fines to the humane society, appears to have no application to sec
tion 13378, but whether it really bas such application or not is best ascertained from 
an investigation into the legislative history of the two sections. 

On February 17, 1831, in 29 0. L. 161, the legishtture passed an act entitled "An 
act for the prevention of certain immoral practices." Sections 11 and 12 of this act 
read: 

(11.) "That any person or persons who shall hereafter confine, or 
aid or assist in confining, any bull, steer, or other domestic or domesticated 
animal or animals, either by tying, penning or inclosing the same, for the 
purpose of bull baiting, bear baiting, or other purpose of torture; or shall aid or 
assist-in torturing the same, when so tied or penned, either by dogs, whips, 
spears, or other instruments; shall forfeit and pay any sum not exceeding 
one hundred dollars." 

(12.) "That if any person or persons shall publicly exhibit, or aid and· 
assist in exhibiting, the game commonly called cock fighting, such person 
or persons shall forfeit and pay a fine not exceeding twenty dollars." 

Section 14 of this act provided that all fines paid on account of prosecutions under 
the act should be collected in the name of the stat~ and paid over into the township 
treasury for the U!EI of schools in the township. 
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On March 29, 1875, an act was passed in 72 0. L. p. 129, "to prevent cruelty 
to animals and to provide for the organization of associations or societies for the pre
vention of cruelty to animals and to repeal certain acts herein named." Section 1 
of this act referred to cruelty to animals and made certain cruel acts misdemeanors. 
Section 2 provided that any neglect to supply animals with food should be a misde
meanor. Section 4 provided that carrying animals in vehicles in a cruel or inhuman 
manner should be a misdemeanor. Section 6 provided that abandoning animals to 
die should be a misdemeanor. Section 7 made dog fighting or cock fighting a mis
demeanor. Section 10 made the keeping or training of dogs for purposes of catching 
domestic animals a misdemeanor. Section 23 of the act provided in part: 

"All the funds collected from the fines and all the cases tried under the 
provisions of this act shall be paid into the society or association for the pre
vention of cruelty to animals, if any such society or association exists in 
such township, city or village where the case is tried, and if no such society 
exists in said township, city or village then such fine or fines shall be paid 
to the state society for the prevention of cruelty to animals." 

On May 5, 1877, 74 0. L. 240, the legislature passed an act entitled "An act to 
amend, revise and consolidate the statutes relating to crimes and offenses and to re
peal certain acts therein named; to be known as title 1, Crimes and Offenses, part 
4 of the act to revise and consolidate the general statutes of Ohio." In this act, at 
page 298, the legislature expressly repealed the act of February 17, 1831, first above 
referred to, and at page 307 they repealed sections 1, 2, 4, 5, 6, 7 and 10 of the act of 
March 29, 1875, above referred to, and substituted for all of these sections sections 
21 and 22, at page 270, which sections read as follows: 

"Sec. 21. Whoever overdrives, overloads, tortures, torments, de
prives of necessary sustenance, or unnecessarily or cruelly beats, or need
lessly mutilates or kills any animal, or impounds or confines any animal in 
any place and fails to supply the same during such confinement with a suf
ficient quantity of good, wholesome food and water, or carries in or upon 
any vehicle, or otherwise, any animal in a cruel or inhuman manner, or who 
keeps cows or other animals in any inclosure without wholesome exercise 
and change of air, or feed cows on food that produces impure or unwhole
some milk, or abandons to die any maimed, sick, infirm, or diseased animal, 
shall be fined not more than two hundred nor less than five dollars, or im
prisoned not more than sixty days, or both. 

"Sec. 22. Whoever engages in or is employed at cock-fighting, dog
fighting, bear-baiting, pitting one animal against another of the same or 
of a different kind, or any similar cruelty to animals, or receives money for 
the admission of any person to any place kept for any such purpose, or uses, 
trains, or possesses a dog or other animal for the puspose of seizing, detain
ing, or maltreating, any domestic animal, shall be fined not more than one 
hundred and fifty nor less than five dollars, or imprisoned not more than 
thirty nor less than ten days. Any one who knowingly purchases a ticket 
of admission to any place mentioned in this section, or is present thereat, 
or witnesses such spectacle, shall be deemed an aider and abettor." 

On June 20, 1879, the legislature repealed the remainder of the act of March 29, 
1875, leaving nothing on the statute books relating to crimes in connection with 
cruelty to animals save the two sections adopted in the act of May 5, 1877 (74 0. L. 
240-270), above quoted. These sections were carried into the Revised Statutes of 
1880 as sections 6851 and 6852, and read as follows: 

"Sec. 6951. Whoever over-drives, over-loads, tortures, torment!, 
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deprives of necessary sustenance, or unnecessarily or cruelly beats, or need
lessly mutilates or kills, any animal, or impounds or confines any animal 
in any place and fails to supply the same during such confinement with a 
sufficient quantity of good, wholesome food and water or carries in or upon 
any vehicle, or otherwise, any animal in a cruel or inhuman manner, or who 
keeps cows or other· animals in any inclosure without wholesome exercise 
and change of air, or feeds cows on food that produces impure or unwhole
some milk, or abandons to die any maimed, sick, infirm, or diseased animal, 
or, being a person or cbrporation engaged in transporting live stock, detains 
such stock in railroad cars, or in compartments, for a longer continuous 
period than twenty-four hours after the same are so placed, either within 
or beyond this state, without supplying the same with necessary food, water, 
and attention, or permits such stock to be so crowded together as to overlie, 
crush, wound, or kill each other; shall be fined 110t more than two hundred 
nor less than five dollars, or imprisoned not more than sixty days, or both. 

"Sec 6952. Whoever engages in or is employed at cock-fighting, dog
fighting, bear-baiting, pitting one animal against another of the same or of 
a different kind, or any similar cruelty to animals, or receives money for the 
admission of any person to any place kept for any such purposes, or uses, 
trains, or possesses a dog or other animal for the puspose of seizing, detain
ing, or maltreating, any domestic animal, shall be fined not more than one 
hundred and fifty nor less than five dollars or imprisoned not more than 
thirty nor less than ten days; and (any) one who knowingly purchases a ticket 
of admission to any place mentiqned in this section, or is present thereat, 
or witnesses such spectacle, shall be deemed an aider and abettor." 

It will be noted that at this time no provision existed in law for the payment to 
the Humane Society of any of the fines collected under the "cruelty to animals" 
prosecutions, the old law making such provision havirrg been repealed in toto. 

Now on April 15, 1881, the legislature passed an act (78 0. L. 134), entitled "An 
act to amend section 6951 of the Revised Statutes of Ohio." This act added the 
following provision to section 6951 R. S.: 

"Provided, that all fines collected for violations of this section shall 
be paid to the society or association for the prevention of cruelty to animals, 
if any such society or association is organized in such township, village or 
city where such violation occurred." 

This section so amended became section 13376 of the General Code and section 
6952 Revised Statutes, above quoted, became section 13378 General Code in prac
tically the same form as it was in the Revised Stat1.1tes. 

From this review of the history of these sections, it is plain that the provision 
of section 13376 G. C., to the effect that all fines collected for violations of this sec
tion, shall be paid to the society or association for the prevention of cruelty to animals, 
if there be such in the county, township, village or city where such violation occurred, 
never has applied and does not now apply to the provisions of section 13378 of the 
General Code relating to dog-fights, cock-fights, bear-baiting, etc. 

It is therefore my opinion, in direct answer to your question, that no part of the 
fine collected for a violation of section 13378 of the General Code should be paid over 
to the Akron Humane Society. 

Very truly yours, 
JosEEH.~ 

A.ltomey-Gener~l. 
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216. 

WHERE FUNDS APPROPRIATED FOR CO~TRACT-HA VE BEEX DI
VERTED TO OTHER PURPOSES-cONTRACTOR E~TITLED TO 
INTEREST 0~ FINAL ESTIMATES-FR0:\1 TL\1E SA-:\1E BECAME 
PAYABLE UXTIL PAID. 

Interest should be allowed to a contractor on final estimates after the same are payable 
and until paid, where the funds which were appropriated for a contract have been used 
for other purposes ·without the knowledge or consent of such contractor. 

CoLUMBcs, OHio, April 26, 1917. 

HoN. Jos. T. MrcKLETHWAIT, Prosecuting Attomey, Portsmouth, Ohio. 

DEAR Sm:-In your letter of the lOth you request my opinion on the following 
statement of facts: 

"After the disastrous flood of 1913 which destroyed the bridge across the 
Scioto river in this city and washed out and.destroyed the road known as the 
Towpath road, which is in fact the only road entering the county seat from 
the west, steps were duly and legally taken by the county commissioners of this 
count.y in conformity to emergency legislation passed by the general assembly 
of Ohio, authorizing the issuing and sale of bonds for that pur.pose to raise 
funds and rebuild the bridge and repair and reconstruct the road. Ample 
funds were raised by the bond issue to fully pay for the work, including all 
additions and extras as well as the interest hereinafter mentioned, and leave 
a considerable surplus in the fund. The county auditor duly issued his 
certificate that the funds were in tl{e treasury to pay for this contract. 

"When the work was completed a final estimate was made by the engineer 
and given to the contractor showing the amount of the work done and the 
balance due him under the contract for the same. This estimate was presented 
to the county commissioners for allowance and payment. It was found by 
them to be correct, but a voucher was not issued for it at that time because 
in the meantime the money in this fund, which, as above stated, had been 
more than ample to pay this amount ·and all amounts pertaining to the repair 
of this 10ad, had been by a former board of county commissioner.s diverted and 
used for other purposes and there were no funds on hand at that time with 
which to pay the contractor. The same remained unpaid for about a year 
and until funds were accumulated, by taxation, in the funds to which the 
money for this purpose had been diverted. 

"The question is: Is the contractor entitled to interest upon the amount 
of his final estimate from the time it was presented to the county commissioners 
und found by them to be correct until the date of its payment? 

"The county commissioners have requested my opinion on the question. 
"I am constrained to the belief that under section 8305 of the General 

Code of Ohio which provides: '* * • when money becomes due and 
payable upon any * * * settlement between parties * "' * the 
creditor shall be entitled to interest at the rate of six per cent. per annum 
and no more', the contractor would be entitled to such interest. 

"I am led to this conclusion from the justice of the matter, the plain 
reading of the above section and the authorities among which is the case 
of Warren Bros. v. Cincinnati, 7 0. L. R., 542, but as the interest in question 
amounts to a considerable. sum, something like a thousand dollar.s, I con
sider the matter of such importance that I would like to have some backing 
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for my opinion or be convinced that I am wrong before advising the corn
missioners. Will you, therefore, kindly give me your official opinion upon the 
subject and very greatly oblige?" 

When the contr~ctor mentioned in your statement of facts entered into the con
tract with your board of county~ommissioners for the construction of the road and 
bridge named, the county auditor issued his certificate that the funds were in the 
treasury for the payment of any and all estimates under said contract as the said 
estimates became due and payable. An estimate becomes due and payable after the 
work on the contract is completed and said estimate has been made by the engineer 
and properly filed with and allowed by the board. The contractor has then performed 
his portion of the contract and the county 'must close the contract by performing its 
part, that is, hy paying. If the funds have been diverted from their proper channels 
by the county officials, and through no fault of the contractor, the contractor cannot 
be made to suffer through non-payment thereof. 

In the case of the Toledo Consolidated Electric Company v. Toledo, 13 0. D., 
137, the ordinance provided that payment should be made for electic lighting twice 
each year. The payments, however, were made by the city from time to time and 
received by the compnay on account of the electric light furnished without reference 
to the dates mentioned in the ordinance and without anything being said by either 
party as to interest. The court held that by the great weight of authority the liability 
of the city for interest in its debts does not differ from that of individuals and the com
pany was therefore allowed interest on overdue accounts. 

In your case the estimate approved by the commissioners was a debt owing by 
the county to the contractor which was due and payable five days after the same had 
been approved or allowed by the commissioners. If the city in the case above referred 
to could be held on over due payments on its contract, how, then, can the county 
esc·ape the payment of interest on an overdue payment on one of its contracts? The 
money was due the contractor when his contract was completed and his claim thereon 
allowed. The conside1ation, therefore, had been performed and whoever 'vithheld 
same from him was liable for whatever damage was done on account of such with
holding. 

It is held in Gray v. Case School, 62 0. fl., 1, that as a general rule interest is pay
able on money in the shape of damages on the ground of delay in paying the principal. 

· That is, it is allowable by law as a compensation for a delay in payment after a maturity 
of an obligation. 

In the case of Melanpy v. Building, etc., 13 0. D., 192-3, it was held that where 
default is made under an order for the payment of money, interest will rm). upon the 
amount so retained. 

In Candee et al. v. Webster, 9 0. S., 452, the court, after reviewing the rule in many 
states, held as follows: · 

"In this want of uniformity in the decisions of the other states upon 
the subject, owing in part to the difference in the statutes of the different 
states, as well as to the different views taken of the subject, we have in the ab
sence of any previously established rule in this state, regarded ourselves at 
liberty to have respect to our own statute and practice, and endeavor to 
apply to the case such 11. rule as may, in its general application, seem most 
in accordance with reason and the rights of the respective parties. 

"Our statute of June 1, 1824, fixing the rate, and providing for the pay
ment of interest in this state, provides 'that all creditors shall be entitled to 
receive interest on all money after the same shall become due,' * * * 
'until such debt, money, or property shall be paid.' "' * " 

"It has already been seen that the law subjecting the debtor to the 
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liaUlity of paying interest in this state, continues such liability as an inci
dent to the debl, 'until such debt, money, or property is paid.' The statute 
makes no exception in favor of any legal proceedings. * " " 

"A party seeking to avail himself of an exemption from his general lia
bility to pay interest on his indebtedness * " " must show such a state 
of facts as in equity entitle him to exemption." 

561 

The statute now follows very closely the statute as quoted in the last mentioned 
case. General Corle section 8305 provides in part: 

"" * * When money becomes due and payable upon * * * any 
* * * settlement between the parties * " * or other transaction, 
the creditor shall be entitled to interest at the rate of six per cent per annum 
and no more." 

In your case the contractor is the creditor and the money '~as due and payable 
on the settlement between the parties. The statute mn.kes no exception of the f'Otmty 
and the creditor is entitled to interest. . 

A case of interest along this line is that of Warren Bros. Company v. City of 
Cincinnati, and was for the failure of the city to make a final estimate on completed 
work or to take the necessary steps leading up to settlement of the claims of the con
tractors within a rea.~onahle time. This case is first reported in 7 Ohio Law Reporter, 
page 542, where the court holds: 

"The failure of the city to do its duty by either accepting or rejecting 
the work alone makes it amenable to the cause of action set out in the petition; 
and if liable, damages as interest on the money thus wrongfully withheld is 
a proper remedy." 

The said case was cn.rried. to the court of appeals, which court reversed the judg
ment of the lower court, and was carried then to the supreme court and reported in 
92 0. S. p. 514, where the judgment of the conrt of appeals was reversed and the judg
ment of the court of common pleas affirmed in the following language: 

"It is ordered and adjudged by this court, that the judgment of the 
said court of appeals be, and the same hereby is, reversed. 

"And this court coming now to render the judgment that the court of 
appeals should have rendered, and it appearing that the city unreasonably 
delayed the payment of the money due the plaintiffs in error, * * * and 
it further appearing that the common pleas court allowed the ('ity substan
tially one year in which to approve and accept, or reject the work of the con
tractors, for which time it allowed the contractors no interest on the balance 
of the unpaid contract price. 

"It is therefore ordered, adjudged and decreed by this court, that the 
judgment of the common pleas court be, and the same is, herehy affirmed." 

The money which should have remained in the fund from which payment could 
be made when the contract in your case was finished, was appropriated, when the 
contract was let, for the use and benefit of the contract. The certificate of the county 
auditor informs the contractor that said money was in the fund appropriated for that 
purpose at the time the contract was let. It was through no fault of the contractor 
that said funds were misapplied. When the work was finished it was proper for the 
final estimate to be allowed and when examined and found correct it was proper for 
the same to be approved by the board of county commissioners, t.he money whirh 
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should have been retained in the fund for the payment of same was· used for the benefit 
of the county and so the delay in paying the same to the contractor is such delay for 
which compensation by way of interest should be allowed. 

I therefore advise you that interest should be allowed on said sum beginning 
five days after said estimate was approved by the county commissioners and the bill 
ordered paid, and extending up to the day of payment. 

2li. 

Very truly yours, 
.JosEPH McGHEE, 

.4 t1 f)rney-G eneml. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE BOARD OF EDUCATION OF WASHINGTON TOWNSHIP RURAL 
SCHOOL DISTRICT. 

CoLu~mus, OHio, April 26, 191 i. 

'J'he Industrial Comm·il!s-ion o.f Ohio, Co/u.111bus, Ohio. 
GENTLEMEN:-

"RE:-Bond issue by the board of education of Washington town~hip 
rural school district, Franklin rounty, Ohio, in the sum of $50,000.00, being 
one hundred bonds of $500.00 each, for the purpose of purchasing a site for 
and erect.ing- and equipping high and elementary grade school building for 
t.he accommodation of the schools of said district.'' 

I have examined the transcript of the proceedings of the board of education and 
other officers of Washington. township rural school district relative to the above bond 
issue, also the bone! and coupon form attached, and I find the same in accordance 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
oblig:n.t.ions of the said rural school district. 

218. 

Very truly yours, 
.JosEPH McGHEE, 

Attorney-Geneml. 

APPROVAL-ARTICLES OF INCORPORATION OF THE OHIO THRESHER
MAN'S :\fCTUAL INSURANCE ASSOCIATION. 

Cmx~fB(T~, Omo, April 26, 191i. 

HoN. Wn.LIA~I D. FULT01\, Sec:retary of S/(1/e, Columbus, Ohio. 

DEAR Sm:-I am herewith returning to you with my certificate of approval 
endorsed thereon the articles of association of The Ohio Threshermen's Mutual In
surance Association. I find the same to be in apparent conformity to the provisions 
of section 9593 et seq. General Code providing for the organization of mutual protective 
associations. 

The risks insured are extra hazardous and of a character outside the purpose of 
ordinary mutual protective associations organized under the provisions of sections 
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9593 et seq. General Code, but in as much as the membership of this particular pro
tective association is restricted to persons engaged in a particular trade or occupation, 
to wit: that of owning and operating threshing mu.chine outfits and similar agricultural 
machinery, and the property to be insured is all such as is used by said members in 
their said trade or occupation, such members may, by the express provisions of said 
section 9593 associate for the purpose of protecting said tisks by mutual protective 
insurance. 

I am, therefore, approving these articles of association, a!ld herewith return check 
drawn to your order in the sum of 825.00. 

219. 

Very truly yours,· 
JosEPH McGHEE,. 

A ltorney-Gt3nerul. 

COUNCIL MAY FILL VACANCY BY MOTION-WHEN ONLY ONE PER
SON IN NOMINATION-MAY NOT RESCIND SUCH VOTE AND 
ELECT ANOTHER PERSON. 

The council of a municipality nwy elect o new member to fill a vacancy by motion, 
duly secanded, and passed by rvll call, there biing no person other than the one named in 
the motion in nomination. 

When a completed vote has been taken which resuUs in the giving of the necessw·y 
mo.•ority or plurality to the condidcte, or one of the candidates, to fill a vacancy in its member
ship, the council cannot rescind ils vote or reconsider it11 action and elect another person. 

CoLUMBUS, OHIO, April 26, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! am in receipt of a communication under date of April 11, 1917, 
from Hon. Byron A. Fouche, city solicitor of Fremont, Ohio, in which he submitted 
a request for an opinion on the qurs·ion herEinafter stated. Inasmuch as the request 
submitted by Mr. Fouche is one of importance, I am addressing my opinion on same 
to you. 

The request submitted by Mr. Fouche raises a question as to whether Mr. White 
or Mr. Rhddes is the duly elected councilman of the first ward of the city of Fremont, 
Ohio, under the following Jl't'oceedings of the council of said city of Fremont, at the 
regular meeting of council of the city of Fremont, Ohio, on Feb. 27, 1917: 

"• 
"City Council, 

"Gentlemen:-Because. of my appointment as city solicitor, and my 
acceptance of said appointment, I herewith tender my resignation as member 
of the council from the first ward, Fremont, Ohio, said resignation to take 
effect forthwith. 

"Resp_ectfully, 
"B. A. Fouche. 

"Moved by Mr. Schwartz, seconded by Mr. Swedersky, that the resign~
tion be accepted. Yeas: BlisS, Scherf, Schwartz, Swedersky, Winhes; Zimmer
man. Mr. Fouche ~used to vote: 6 yellS. 

"Moved· by Mr, Winnes1 eeeonded by Mr. Swedmky, that COilncil 
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proceed to elect a successor to Mr. Fouche of the first ward, aa provided 
in section 4236 General Code of Ohio. Yeas: Schwartz, Swedersky, Winnes, 
Scher!, Zimmerman. Xay: Bliss. 5 yeas, 1 nay. Carried. 

"President Lutz appointed Mr. Schwartz chairman of the finance com
mittee, Mr. Zimmerman on the improvement committee;> and Mr. Scherf 
chairman of the railroad committee. 

"Mr. Swedersky nominated the name of R. White to fill t.he vacancy 
caused by the resignation of Mr. Fouche, seconded by Mr. Winnes. 

"President Lutz asked for further nominations, and after no further 
nominations were made the president ordered roll call. Yeas, Scherf, Schwartz, 
Winnes, Zimmerman. Nay: Bliss. 5 yeas, 1 nay. Carried. 

"President Lutz appointed White on the finance committee and the 
laws, rules and ordinance committee. (Thereupon Mr. Zimmerman said 
that to enliven things the;re ought to be a new vote and other candidates.) 

"l\ir. Zimmerman nominated the name of L. Rhodes, seconded by 
Scherf. Lutz declared five minutes recess. When council reconvened Mr. 
Bliss was appointed as teller. 

"Moved by Mr. Zimmerman, seconded by "Bliss, the nominations be 
closed. Yeas: Scherf, Swedersky, Schwartz, Winnes, Zimmerman. 6 
yeas. Carried. 

"At this point Hon. F. O'Farrell, who had been employed by council 
to assist the solicitor as legal advisor of the council during the illness of the 
city solicitor, told council that the second attempt at an election was void and 
futile, that on the first vote, the vote that had previously been taken on 
Mr. White's nomination, Mr. White was elected by five to one, which action 
was ratified by the president in declaring him elected and appointing Mr. 
White on committees, but council proceeded to ballot. 

"First ballot: Mr. White 3, Mr. Rhodes 3, ""tie. Second ballot: Mr. 
White 3, Mr. Rhodes 3, tie. President Lutz cast a deciding vote in favor of Mr. 
Rhodes. 

"President Lutz appointed Mr. Rhodes on the finance committee and laws 
and ordinance committee." 

Section 4236 General Code provides for the filling of a vacancy in the member
ship of a city council and reads as follows: 

"When the office of councilman becomes vacant the vacancy shall be filled 
by election by council for the unexpired term. If council fails within thirty 
days to fill such vacancy, the mayor shall fill it by appointment" 

An examination of this section of the Code discloses the fact that the only pro
vision made for the fiiling of a vacancy is that it shall be filled by the council by an 
election. No provision is made in this section, nor in any other section of the Code, 
for the manner in which the election is to be held. In the particular case as is dis
closed by the foregoing transcript of the proceedings of council of said city the mode 
of election used was that of nominating Mr. White by a motion duly-seconded and 
then a roll call was had, there being no other nominations, and the motion was carried 
by a five to one vote. 

In the case of State ex rei. Shinnich v. Green, 37 0. S. 227, the court held in the 
first branch of the syllabus 

"that it was competent to elect by a motion, there b~i!lg no other person 
than the one named in the motion in nomin~t~on,'1 • 
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At page 230 in the opinion of the court we find the following: 

"In the case at bar, the vote was by yeas and nays, on the adoption of 
a motion to elect the relator clerk. It is essential to a valid election that all 
who are present, and are constituent members of the elective body, shall 
have an opportunity to vote. They all in this respect stand upon equal 
footing. AB there· was but one candidate in nomination, the vote on the 
motion was a vote for or against that candidate. If a majority voted for the 
motion it.was a clear expression that the person named in the motion was 
the choice of a majority of those entitled to vote. As no mode of voting at 
such an election is prescribed by law, any mode not forbidden by law which 
insures to each member the right to vote, and by which the will of the ma
jority can be fairly ascertained, may be adopted. 

"The mode adopted was the one prescribed by statute for the trans
action of the most important business of the council. We see no reason why 
it is not a fair mode of ascertaining the choice of the council. Certainly 
this method, by placing the yeas and nays upon record, tended to a higher 
degree of accountability than by a ballot, though that method of voting 
might have been adopted." 

It is clear, therefore, from the foregoing decision of the supreme court that the 
mode of electing selected by the council of said city of Fremont was proper and in 
accordance with law. It is evident, therefore, that Mr. White was the lawfully elected 
councilman from the first ward of said city of Fremont selected to fill the vacancy 
caused by the resignation of Mr. Fouche. 

The next question that presents itself is whether or not, after a completed vote 
has been taken which resulted in the giving of the necessary majority to Mr. White 
as a candidate, the council could rescind its vote or reconsider its action and elect 
another to fill the vacancy. 

A dmilar question has been considered by the supreme court of our state in the 
case of State ex rei. Calderwood v. Miller, 62 0. S. 436, and in the opinion of said 
court at page 445 we find the following: 

"The council was engaged in the duty of electing officers; a duty im
posed on the members thereof, not on the body as a council. They were 
not engaged in the deliberative business which is the ordinary work of the 
council; but in the election of a. city officer. They were not acting under 
parliamentary law; but were casting their votes and making their choice as 
required by a specific statute. They could make this choice but once. 
Having done so they could not reconsider it. Much less, could some of them 
against the protest of a. plurality, under the suggestions or invitations of 
the presiding officer or sua sponte change their votes. This would give to 
the minority the power of defeating the choice of a pluraJit.y which had 
already been legally made and ascertained." 

Section 1676 Revised Statutes of Ohio, which was being interpreted by the court 
in State ex rei. Calderwood v. Miller, supra, provided that the members of council 
should elect the officer in question, while section 4236 G. C., supra, provides that 
when there is a vac&.ncy in its membere<hip the council shall fill same by election. Still 
I do not think that this variation in the phraseology makes any difference in the effect 
of the statutes and believe that the election means the same thing in substance whether 
the law provides that the council shall do that particular thing by election, or whether 
the members of council shall elect. 
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I am sustain~d in this view by the supreme court of Kentucky in Wheeler v. 
Commonwealth, 98 Ky., 59, in which Hazelrigg, J., in rendering the opinion of the 
court, says at page 465: 

"The duty of electing a city attorney was imposed on the council in ex
press terms. The members were thus constituted a definite body of elect
ors for that purpose. * * * All the members were acting not only as 
councilmen, but as electort:." 

In volume 2 of Dillon on "Municip<tl Corporations" 5th Ed., section 529, it is said: 

"The weight of authority is also to the effect that when a completed vote 
has been taken which results in the giving of the necessary majority or plural
ity to one of the candidates, the council cannot rescind its vote or reconsider 
its action and elect another person." 

This language was quoted with approval b:y the supreme court of Wisconsin 
in the recent case of 

State v. Tyrrel, 158 Wis. 425, 149 N. W. 280. 

Additional authorities to the same effect are: 

State ex rel. Coogan v. Barber, 53 Conn. 76; 
State v. Phillips, 79 Me. 506, 10 Atl. 447; 
State ex rel. v. Wadhams, 64 Min,n. 318, 67 N. W. 64; 
People v. Stowell, 9 Abb. N. C. 456. 

It would seem, therefore, in view of the above mentioned decision of our owm 
supreme court, and all the other authorities cited, that the council of said city, 
having once elected Mr. White as a member of said body by a proper vote, would 
have no right to reconsider its action and hold another election thereafter in an 
endeavor to fill the vacancy. 

Such a view of the law renders unnecessary a determination of the fact as to 
wltether or not the council of said city acted in the proper manner to reconsider the 
vote, or whether its action in taki.}lg a second ballot amounted to a reconsideration 
of the former vote. 

I am, therefore, of t.he opinion that Mr. White is the duly elected councilman 
from the first ward of said city of Fremont, and should be permitted to take his seat 
in said body. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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220. 

DI~APPROVAL-FINAL RESOLUTION FOR ROAD I~IPROVE~IENTS IN 
GEAUGA, WAYNE AND OTTAWA COUNTIES-ROAD IMPROVE
MENT-STATE HIGHWAY COMMISSIONER UNDER SECTION 1218 
~IA Y NOT ENTER IX CONTRACT FOR SAME UNTIL COUNTY 
CO:\n.IISSIOXERS HAVE AGREED TO PAY THEIR PORTION OF 
COST-8UCH AGREE:\1ENT OX PART OF COUNTY CQ:\1~IISSIOXERS 
VOID UNLESS AUDITOR FIRST FILES CERTIFICATE THAT MONEY 
IS IN TREASURY -A CONTRACT BY COMMISSIONERS BEFORE 
SUCH CERTIFICATE IS FILED CANNOT BE USED AS A BASIS FOR 
STATE HIGHWAY COMMISSIONERS ENTERING INTO CONTRACT 
UNDER SECTION 1218 G. c: 
l. Under the provisions of section 1218 G. C. the stole highway commissioner cannot 

enter into a contrJct for o rood improvement until the county commissioners have entered 
into c.n agreement to assume that part of the cost anrf expen.,e over and nbove that 1vhich 
the stele agrees to assume. 

2. The agreement of the county commissioners to nssumCc that part over and above 
that which the slate agrees to assume is void unless the county ,-iuditor first files his certificate 
In the eff eel that the monel) is in the treasunJ to tcke core of the obligction. 

3. A contract so ente~·ed -into ~'Y the cottnly commissio'lters, before said certificate 
oj the county auditor is filed, cannot be 1tsed as o basis for the state highway commissioner's 
entering into a contmct under the provisions of section 1218 G._ C. 

CoLUll!flus, Omo, April 30, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm :-I have your communications of April 20 and 21, 1917, in which yon 
ask my approval of certain final resolutions attached to said communicr.tions, which 
resolutions have to do with the construction of the following highways: 

"Geauga county-Section 'K-1,' Cleveland-Meadville road, Pet. No. 
2376, I. C. II. No. 15. 

"Geauga county-Section '13', Hamden-Andover road, Pet. No. 2385, 
I. C. H. No. 475. 

"Ottawa county-8ection 'H', Toldeo-Elmore road, Pet. No. 2772, 
I. C. H. No. 52. 

"Wayne county-Section '0', Akron-Wooster road, Pet. No. 307:1., T. C. 
H. No. 96." 

It will be noted that the final resolution adopted by the county commissioners 
of Ottawa county is dated April 16, 1917, while the certificate of the county auditor, 
to the effect that the money is in the treasury to the credit of the county road im
provement fund, is dated April 18, 1917; 

That the final resolution made by the county commissioners of Geauga county, 
in reference to the improvement of the Hamden-Andover road, inter-county highway 
No. 475, is dated April fl, 1917, while the certificate of the county auditor, to the effect 
that the money is in the treasury, is dated April 10, 1917; 

That the final resolution made by the commissioners of Geauga county, in reference 
to the improvement of the Cleveland-Meadville road, being inter-county highway 
Xo. 15, is dated April 9, 1917, while the certificate of the county auditor, to the effect 
that the money is in the treasury, is dated April 10, 1917; and 
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That the final resolution of the county commissioners of Wayne county, in reference 
to the improvement of the Akron-Wooster road, inter-county highway No. 96, is dated 

.April18, 1917, while the certificate of the county auditor, to the effect that the money 
is in the treasury, is dated April 19, 1917. 

In other words, all these final resolutions of the county commissioners of the 
different counties have been entered into on a date prior to the day upon which the 
.county auditor certified that the money was in the county treasury, to the credit of 
the county highway improvement fund. 

In reference to the above, I desire to call your attention to section 5660 G. C., 
which reads as follows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unless 
the auditor or clerk thereof, respectively, first certifies that the money re
quired for the payment of such obligation or appropriation is in the treasury 
to the credit of the fund from which it is to be drawn, or has been levied and 
placed on the duplicate, and in process of collection and not appropriated 
for any other purpose; money to be derived from lawfully authorized bonds sold 
and in process of delivery shall, for the purpose of this section, be deemed in tte 
treasury and in the appropriate fund. Such certificate shall be filed and 
forthwith recorded, and the sums so certified shall not thereafter be considered 
unappropriated until the county, township or board of education is fully 
discharged from the contract, agreement or obligation, or as long as the order 
or resolution is in force." 
It is to be noted that said section provides: 

"The commissioners of a county * * * shall not enter into any 
contract, agreement or obligation involving the expenditure of money, or 
pass any resolution or order for the appropriation or expenditure of money, 
unless the auditor * * * thereof, * * * first certifies that the money 
required for the payment of such obligation is in the treasury to the credit 
of the fund from which it is to be drawn, etc." 

It is plainly evident from the reading of said section that the county commissioners 
have no authority to enter into a resolution in which they agree to assume the payment 
of a certain amount of the cost and expense of making an improvement before the 
auditor certifies that the money is in the treasury to the credit of the fund from which 
the cost and expense must be paid. 

In other words, the certificate of the county auditor must be of a date not later, 
to say the least, than the day upon which the county commissioners enter into said 
agreement, and inasmuch as all the certificates attached to the final resolutions bear 
a date later than the final "resolutions to which they are attached, respectively, it is my 
opinion they do not comply with the provisions of said section 5660 G. C. 

I am therefore returning ~hese final resolutions to you, without my approval, 
and suggest that you have the county commissioners of the various counties adopt 
another final resolution as of a date later than the day upon which the county auditor 
certified to them that the money is in the treasury. There could be no objection 
whatever to both the certificate and the resolution being of the same date, provided 
the certificate of the auditor was really filed with the county commissioners before 
the time at which the resolution was made. If they bear the same date, it would pos
sibly be presumed that the certificate of the county auditor had been made either be
fore .the entering into of the final resolution or contemporaneously therewith. 
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I think these matters had better be corrected now, rather than run the risk of 
getting into difficulty over this technical proposition later on. 

221. 

Very truly yours, 
JosEPH McGHEE, 

Attorney General. 

APPROVAL-TRAKSCRIPT OP PROCEEDINGS FOR BOND ISSUE OF 
THE COUKCIL OF CITY OF LAKEWOOD. 

CoLmtBus, Omo, May 1, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in the 
stun of $5,670.00, being ten bonds of $567.00 each, issued in anticipation of 
the collection of assessments for the purpose of improving Hilliard avenue, 
from West Madison avenue to the east line of the Indianola Park allotment 
by constructing a sewer main, etc." 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Lakewood in connection with the above bond issue, also the bond and 
coupon form attached, and I find the same drawn in accordance with the provisions 
of the General Code, so far as applicable thereto, and with the charter of the city of 
Lakewood. 

I am of the opinion that said bonds drawn according to the form submitted and 
executed by the proper officers, will, upon delivery, constitute valid and binding obli
gations of the city of Lakewood. 

222. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
COUNCIL OF CITY OF LAKEWOOD. 

Cor.m.mus, Omo, May 1, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in the 
sum of 511,120.00, being ten bonds of $1,112.00 each, issued in anticipation 
of the collection of assessments for the purpose of impro.ving Northwood 
avenue from Granger street to its westerly terminus, by paving with brick." 
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I have examined the transcrip't of the proceedings of the council and other officers 
of the city of Lakewood in connection with the above bond issue, also the bond and 
coupon form attached, and I find the same drawn in accordance with the provisions 
of the General Code, so far as applicable thereto, and with the charter of the city of 
Lakewood. 

I am of the opinion that said bonds drawn according to the form submitted and 
executed by the proper officers will, upon delivery, constitute valid and binding obli
gations of the city of Lakewood. 

223. 

Very truly yours, 
JosEPH McGHEE, 

A ttom ey-Genero l. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COUNCIL OF THE CITY OF LAKEWOOD. 

CoLl'MBus, OHio, May 1, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city or Lakewood, Cuyahoga county, Ohio, in the 
sum of $900.00, being five bonds of $180.00 each, issued in anticipation of 
the collection ot assessments for the purpose of constructing a six-inch water 
main in Franklin avenue, between Couh .. nt street and Hopkins avenue." 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Lakewood in connection with the above bond issue; also the bond and 
coupon form attached, and I find .the same drawn in accordance with the provisions 
of the General Code, so far as applicable thereto, and with the charter of the city of 
Lakewood. 

I am of the opinion that said bonds drawn according to the form submitted and 
executed by the proper officers will, upon delivery, constitute valid and binding obli
gations of the city of Lakewood. 

224. 

Very truly ·yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COUNCIL OF CITY OF LAKEWOOD. 

CoLUMBus, OHIO, May I, 1917. 

Industrial Commission of Ohio, Colttmbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in the 
sum of 830,900.00, the same being ten bonds of $3,090.00 each, issued in an-



ATTORNEY "GENERAL. 

ticipation of the collection of assessments for the improvement of Kyle 
avenue from Hilliard avenue to Fisher road by paving." 

571 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Lakewood in connection with the above bond issue; also the bond and 
coupon form attached, and I find the same drawn in accordance with the provisions 
of the General Code, so far as applicable thereto, and with the charter of the city of 
Lakewood. 

I am of the opinion that said bonds drawn according to the form submitted and 
executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the city of Lakewood. 

225. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COUNCIL OF THE CITY OF LAKEWOOD. 

CoLUMBUS, OHIO, May 1, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bond ~ssue of the city of Lakewood, Cuyahoga county, Ohio, 
in the sum of $1,285.00, the same being five bonds in the _sum of $257.00 each; 
issued in anticipation of the collection of assessments for the improvement 
of Franklip avenue, between Coutant street and Hopkins avenue, in the said 
city, by constructing sewer main of vitrified -pipe therein." 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Lakewood in connection with the above bond issue; also the bond and 
coupon form attached, a.nd I find the same drawn in acco.l{dance with the provisions 
of the General Code, so far as applicable thereto, and with the charter of the city of 
Lakewood. 

J am of the opinion that said bonds dr.awn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the city of Lakewood. -

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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226. 

RECOGNIZANCE-ENTERED INTO BY PERSON CHARGED WITH BAIL
ABLE OFFENSE-CONDITION THEREOF COMPLIED WITH IF AC
CUSED APPEARS BEFORE MAGISTRATE ON DAY NAMED-NO RE
COVERY CAN BE HAp UPON SUCH RECOGNIZANCE THEREAFTER. 

Upon a preliminary exominution, before a magistrate of one charged with on offense 
which is bailable, if there be an adiournment of such cx:~mination, the accused has a right 
to be released upon giving a recognizance in complirnce with section 13508 General Code; 
the condition of 81.tch recognizance is complied with by the appe."ronce of the accused before 
the' magistrate on the doy and hour specified in the recognizance ond. upon his abiding 
the order/! of the court and not deporting without leave upon such adjourned examination 
and no recovery can be had upon 81.1ch recognizance thereafter. 

CoLUMBus, OHio, May 1, 1917. 

HoN. JAMES F. FLYNN, Prosecuting Attorney, Sandusky, Ohio. 

DEAR Sm:-On April 13, 1917, you addressed the following communication to 
t~ office: 

"Enclosed herewith find a boW which was given in the mayor's court 
of this city, August 14, 1915, by Normap. Rickel. 

"The bond requiJeS his t.ppearance on September 14, 1915, at 9 a. m. 
Upon that date the case was contihued to a later date and during the re
mai,nder of the year was continued two or three times. During the year 1916 
the case was continued various times and in August, i916,' was continued 
to no detin_ite date. ' 

"In January, 1917, Robert Koegle, acting mayor, was relieved of h.is 
duties and R. D. Mitchell assumed them upder the title of mayor of San
dusky, whereup'on he set the case for a day certain in February, and upon 
that date the defendant, Norman Rickel, fai!ed to put in appearan6e, 
whereupo~ mayor Mitchell declared the bond forfeited and the same has been 
turned over to me in due course for collection: 

"It is my opinion that the bond is worthless for tl;tin reason: that it does 
not provide that the said Rickel shall appear on the 14th day of September, 
A. D. 1915, and from day to day thereafter utitil the case is finally disposed 
of; that under the provisions of the bond enclosed continping the case from 
the 14th day of September, 1915, to any future date required the execution 
of a new bond, as in my opinion the bond enclosed was of no more force and 
effect after the 14th day of September, 1915. 

"Will you kindly send me your opinion of the enclosed bond or recog
nizance?" 

The bond is on a printed blank, headed: "Recognizance of Defendant to Appear 
before Mayor." The condition is as follows: 

"THE CONDITION OF THIS RECOGNIZANCE IS SUCH, That, 
if the above bou:nden Norman Rickel shall personally be and appear before 
me, at my office in said city, on the 14th day of September, A. D., 1915, 
at 9 o'clock a. m., then and there to answer to a charge of burglary and lar
ceny preferred by C. A. Weingates, ani:l abide the judgment of the court, 
and not depart without leave, and in the meantime to be of good behavior, 
and to keep the peace toward the citizens of the state generally, and the 
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said C. A. Weingates especially, then this recognizance shall be void; other-
wise, etc. * • *" 

It is datetl August 14, 1915, and executed by Norman Rickel, and also by Cha.'l. 
H. Dater and Geo. C. Bies. Approved by Jacob Dietz, mayor. 

Although the communication does not fully state the fact, it is undoubtedly true 
that Rickel was charged with burglary and larceny; that he was brought before the 
mayor and his case continued for a month, and that this recognizance was taken to 
insure his appearance at the preliminary examination to be held upon the 14th day 
of September, 1915. 

The statute provi'ding for such recognizance is section 13508 General Code, which 
is as follows: 

"When an a,djournment is ordered the accused may enter into a recog
nizance before the magistrate, with good and sufficient surety approved by 
him, in such a,mount as he may deem reasonable, conditioned for the appear
ance of such person before the magistrate, at a place, day and hour specified 
in the recognizance, but such adjournment shall not be for longer than twenty · 
days without the consent of the accused. * • *'' 

It will be assumed that the accused consented to a continuance for more than 
twenty days. It is not necessary, in answering your questio~, to determine whether 
or not other terms of a recognizance than those required by the above section have 
any binding force or effect, as it does not appear that any of the terms of the con
dition of the bond in question have been violated. It is assumed that Rickel did 
appear at the time and hour mentioned in the recognizance, that the court rendered 
no judgment for him to abide, unless an order for him to reappear upon another day 
certain, and that he did not depart without leave, and that duiing such continuance 
his behavior was all right. He, therefore, had kept the letter of his bond when he 
appeared again at the time set for his appearance, when the same was again continued 
on September 14, 1915, ii, indeed, he had not fully complied with it when he appeared 
on September 14, and remained until he was allowed by the court to depart. 

Your opin,ion expressed in the inquiry is, therefore, approved, and you are ad
vised that no recovery can be had upon the recognizance in question. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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227. 

MINERAL RIGHTS-ARE SUBJECT TO REVALUATION UNDER SEC
TION 5562-ALTHOUGH COUNTY AUDITOR, ACTING WITH COUNTY 
COMMISSIONERS, FINDS THAT REAL PROPERTY I~ A~Y ASSESS
MENT DISTRICT IS ASSESSED AT ITS TRUE VALUE IN MO~EY
AND HAVE DECIDED TO CARRY SAME INTO CURRENT DUPLI
CATE AT SAME VALUATION UNDER 5548-COUNTY AUDITOR 
MAY INCREASE VALUATION OF HEAL PROPERTY 0~ ACCOUNT 
OF ERECTION OF NEW STRUCTURES-OR DECREASE VALUATION 
BECAUSE OF DESTRUCTION-'-REGARDLESS OF SECTION 5548. 

'l'he -pmvisions of section 5548 General Code, as amended in senate bill177, passed 
Jllarch 21, 1917, mt1horiz1:ng the county auditor on apr,roz:al of the board of county com
missioners to carry real properly in any tax a.ssessment distr-ict or subdivision into the 
·new tax duplicate at the same t:al1wtion assessed a(!ainst .~aid real property on the existing • 
duplicate do not affecl the pro~isions of section 5.562 G. C. fmthorizing an increase or re
duction in the asse.~sed value of land containing minerals or separate mineral rights therein, 
and the assessed value of the particular minc·ml/and or of the se]larate mineral ri(!httherein 
may be increased or reduced el'en though no order fm· assessment of real property in the 
lax district wherein S'ltch mineral land is located i.~ ordrred to be made as prO!~:ded for iu 
.<ection 5548 General Code. 

Neither do the provisions of section 5548 G. C. affect the prOt•isions of sections 5576, 
5577 and 5604 G. C. (S. B. 177) authorizing an increase in the assessed !'aluation of tlie 
particular lots or parcels of land by reason of the construction of a new buildin(! or other 
structure or betterment, nor those of section 2591 (r. C. authm·iziny a reduction in the a.s
sessed value of a particular lot m· parcel of land by reason of the dextruc/'ion or inJury of 
any building or other structure thereon,· and an 1:ncrease or reduction in the asses.~ed valne 
nf such particular renl pro71erty may be made a."< pr01>ided for in this sec/'ion el'en thou.yh 
110 assesn>zent of the mlue of real 7n·operty iu the lax asse.q.m1eut district m· subdit>isiou 
'll'herein such pnrliculm· 1·eal 11I"OJWrty 1: •• located 1:s ordered to be made under .qec/ion 554S 
(:eneral Code. 

CoLnwrR, On10, May 1, 1917. 

'1 ax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have the honor to acknowledge receipt of yonr letter of i\Iarch 
:H, 1917, in which you ask for my opinion as follow!': 

"If the county auditor and the county commissioners, proceeding under 
section 5548 G. C. find that the real estate in any township, village, ward or 
assessment district is now assessed for taxation at its true value in money 
as the same appears on the tax duplicate, may there be any change made in the • 
value of mineral rights which are required by section 5560 G. C. to be assessed 
separately from the fee of the soil? What effect, if any, is to be given to 
the provisions of section 5562 General Code if such a finding his been made 
by the county auditor and the county commissioners? In other words, may 
there be any change und{'r the provisions of section 5562 G. C. in the value 
of mineral rights 1\S entered upon the duplicate for the year 1!)16 unless the 
county auditor 11nd county commissioners find that· the real ~state in the 
!lubdivision in whio:!h the minerals are located is not nssessed at its true val~te 
in monev. 

"If .the county auditor and county commissioners find that the real 
estate in any subdivision is now assessed nt its true value in. money, may 
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the cotmty auditor thereafter add to the value of any pan·el of real estate 
the value of any new ~tructure or improvement mace thereto since April fl. 
lfll6, or deduct therefrom the value of any structure or improvemrnt which has 
been destroyed during the year ending April 8, 1917? ln other words may 
the value of new structures be added to the value of ~urh real estate, and 
the value of stnH'tures destroyed he deducted from such real e~tate un)e!;s 
the county auditor and county commissioners find that the real Pstate is 
not assessed at its trun value in money in any subdivision in which the same 
was located?'' 

575 

Section 5548 General Code, as amended in senate billl77, passed ~larch 21, 1917, 
and "hich went into effect on the approval of the governor the same day, provides 
in part as follows: 

"Each county i~ made the unit for assessing real e~tate for taxation 
purposes. The county auditor in addition to his other duties, shall he the 
assessor for all the real estate in his county for purposes of taxation, pro
vided that nothing herein shall affect the power. conferred upon the tax com
mission of ( Jhio in the matter of the valuation and assessment of the property 
of any public utility. l!pon the taking effect of this act, on or before thC' 
second Monday ·in April, 1917, and annually thereafter between the first 
day of .January and the first day of February, the county auditor ~hall ascertain 
whether the real property in each township, village, ward, or assessment 
district, as provided in section 3349 of the General Code, is assessed for taxa
tion at its true value in money, as the same then appears on the tax duplicate. 
If he finds that it is assessed at its true value in money, in any such town
ship, vilbge, w1,1rd, or assessment district, he shall, subject to the provision~ 
hereinafter made, enter such valuation upon the _tax li~t nnd duplicate for the 
current year. In such event, and unless he finds that snch property is not 
assessed at its true value in money, in each such division, such assessments 
shall constitute the valuation for taxation for the r·mrent year, subject to 
the provisions hereinafter m11dP. Said county auditor shall submit hi:; 
findings concerning the valuation of such real estate to the bo!lrd of county 
commissioners of his county, and said board shall, at a hearing fixed within 
not less than ten nor more than twenty days thereafter, confirm, modify, or set 
aside the same by order entered on the journal of said board. Xotice of sucil 
hearing shall be given by publication in a newspaper of general circulation 
in the county. If hy such order it is determined that, the real estate in any 
~uch subdivision is not on the duplicate at its true value in money, thPn such 
county auditor shall proceed to assess such real estate in such subdivision 
or subdivisions. Such assessments shall aiHo he made by him in any such 
subdivision upon the filing of a petition therefor with thC' •·ounty auditor 
hy not less than twenty-five freeholders in l:!Udt l:!llhdivision, or by the board 
of trustees in any such township, or by the council of an~· such village. Such 
petition may be filed at any time after January first of any year, but not 
later than the fourth Monday in April, l!H7, :md the first :\londay in :\larr·h 
annually thereafter. ~ " * " 

Section 55u0 General Code proYides that where the fee of the ~oil of a trad, parcPl 
or lot of land is in a person, natural or artificial, and the right to the mineral therein 
is in anothPr, such property shall he valued and listed a;reeably to Ruch ownership 
in separate entries, specifying the interests listed, and he t txed to the parties owning 
different interests, respectively; while section 5562 General Code provides in respel'l 
to the question at hand that if at the time the asHessor makes the list of per:;onal prop· 
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erty it is found that land containing- minerals or ;;eparate mineral rights therein has 
increased in Yalue to the extent of 8100.00 or more by reason of the discovery of minerals 
or by the construction or de,·elpoment of the means of producing- the same, the assessor 
shall increase the assPssmcnt of such land or of such separate minernl right therein, as 
the case may he, to its true value in money in the name of the owner thereof. and by 
this section it is likewise further provided that if at said time it is found that :<uch 
land containing minerals or separate mineral rights therein has decreased in value 
during the year in consequence of the exhaustion of minerals or the failure to find or 
develop the same and such decrease amounts to 8100.00 or more, the value of such land 
or mineral right shall be reduced to its true vt,lue. 

Your first inquiry calls for a consideration of the effect. of the provisions of sec
tion 5.'J48 General Code as above quoted on the earlier provisions of section 5562 
authorizing an increase or reduction in Yaluc of mineral land or of separate mineral 
rights therein. 

In consideration of this question it is to be recognized that as it is the function 
of the legislature to express the will of the state by means of statutes enaded by it, 
it is essentinl that the legislature should know what is the existing state of the law 
whenever a statute is passed, and it is always presumed that the legislature possesses 
such knowledge. The language of every enactment must be construed as far as pos
sible so as to be consistent wit.h every other which it does not in express terms modify 
or repeal. This is but a more fundamental statement of the rule that the repeal or 
modification of existing statutes by implication from the provisions of later enact
ments is not favored in law. ami that there always exists a strong presumption against 
the same. 

In the light of these principles let us note the provisions of section :).548 and the 
earlier provisions of section 5562. Without here attempting any exact analysis of the 
provisions of section .5548 General Code, nbove quoted, it is sufficient to note that 
these provisions operate upon real property included as a whole in a township, village 
ward or other tax assessment district, and authorize the county auditor acting in 
conjunction with the county commissioners to carry the real property therein into 
the current tax duplicate at the previous dup)iC'ate valuation, or the real property 
in such tax assessment district or subdivision may be as~essecl by the county auditor 
in the manner provided by this section. 

The direction taken by the action of the county auditor and the board of county 
r·mnmissioners with respect to the real property in such tax assessment district or 
subdivision is determined by the consideration whether or not such real property 
does or does not stand on the existing tax duplicate at its true value in money. 

If on a consideration of the value of real property in such tax assessment district 
or subdivision as a whole it is determined that such property does stand on the exist
ing tax duplicate at its true value in money the same is by action of the county auditor 
and board of county commissioners carried into the current duplicate as the proper 
vnluation of the real property in such tax assessment district or subdivision as entered 
upon said current duplicat<:>, and so fnr as the effect of section 5548 General Code is 
concerned this would be the result as to the valuation to he entered on minernl land 
or separate mineral rig-ht therein which might lie within such tax assessment district 
or subdivision. 

1'\ow looking to the provisions of section 5562 General Code, it will be noted 
t.hat they do not apply generally to all real property lying within a particular tax 
assessment district or within· any given territory, but that they relate to particular 
tracts or parcels of land containing minerals and to separate mineral rights therein, 
and the provisions of this seetion ·authorize an increase or reduction in the taxable 
valuation ·of su<'h mineral land or of the separate mineral rights which may exist in 
~aid land on considerations affecting that property alone. In other words, compar
ing the provisions of section .5548 and those of .5562 General Code, it will be noted 
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that the former relate to a subject matter, to wit, real property lying within certain 
tax assessment districts or subdivisions which may perchance embrace the particular 
kinds of real property or property rights covered by the provisions of section 5562. 

In this view of these two sections of the General Code and the respective opera
tion of their provisions it may be noted as a settled rule of statutory construction 
that special statutory provision for particul{lr cases operate as exceptions to the gen
eral provisions which might otherwise include the particular cases and such cases 
are governed by special provisions. Or, stated in another way, if there are two acts 
of which one relates especially to a particular subject matter, while the subject matter 
of another is more general and would, if standing alone, also include the particular 
matter, the statute relating to the particular matter is to be read as an exception to 
the more general provisions of the other. 

Gas Company v. Tiffin, 59 0. S. 420, 441. 
Doll v. Barr, 58 0. S. 113, 120. 

Applying these pr·ncip'es of construction to the question first presented by you, 
I am of the opinion that the provision& of section 5562 General Code are in no wise 
affected by later provisions of section 5548 General Code, and that even though the 
county auditor acting in conjunction with the county commissioners 1mder the pro
visior.s of the latter section finds that the real property in any township, village, board 
or assessment district is now assessed for taxation at its true value in money and in 
consequence such real property, so far a.s section 5548 General Code is concerned, is 
to be carried into the current duplicate at the same valuation, mineral lands or separate 
mineral rights therein, as the case may be, may nevertheless be subject to revaluation 
in the manner provided for in section 5562 General Code. 

The consideration determining the answer to your first question likewise deter
mines the second question presented by you. The statutory provision authorizing 
taxing officials to add to the value of any parcel of real estate the value of new struc
tures or improvements thereon are in sections 5576, 5577 and 5604 General Code, as 
amended in senate bill177. 

Section 5576 General Code provides if the county auditor ascertains that a mis
take has been made in the value of an improvement or betterment of real property, 
or that the true value of such improvement or betterment has been omitted, he shall 
return the correct value thereof, having first given notice to the owner or agent thereof 
of his intention so to do; while section 5577 General Code provides, with respect to 
the question at hand, that authority made hy the county auditor in conformity to 
the provisions of section 5576 shall be listed on the grand duplicate of the county 
and placed in the hands of the county treasurer for collection. 

Section 5604 General Code provides that when the county board of revision pro
vided for in the act discovers or has its attention called to the fact that in a current 
year or in any year during the five years next preceding any taxable land, building, 
structure or improvement, has escaped taxation, or has been listed for taxation for 
less than its true value in money, the board may investigate the same and report the 
fact and information in its possession to the county auditor, who is required to make 
such correction as he is authorized and required by law to make in other cases in which 
personal property has escaped taxation or has been improperly listed or valued for 
taxation. 

Section 2591 General Code makes provision for a reduction in the value of real 
property when a building or structure thereon has heen destroyed or injured by fire, 
flood, tornado, or otherwise, when the damage or loss to such building or structure 
is SI 00.00 or more and is not covered by insurance. With respect to the particular 
kind of property affected by the provisions of the section of the General Code just 
noted it is obvious that such property may be included within a tax assessment dis-

19-Vol. I-A. G. 
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trict or subdivision covered by the provisions of section 5548 General Code, but upon 
the reasoning applicable to the consideration of your first question, it is clear that 
sections 5576, 5577, 5604 and 2591 General Code relating to particular properties 
as the subject matter of their respective operations are to be read as exceptions to 
the provisions of section 5548 and that action may be taken increasing or reducing 
the value of real property on account of ihe erection of new structures thereon on 
the one hand, or the destruction or injury of structures or improvements thereon on 
the other, even though the county auditor and the county commissioners may find 
that the real property in a tax assessment district or subdivision, which may include 
such property, is assessed at its true value in money, and so far as section 5548 is con
cerned is therefore to be carried into the current duplicate at the old valuation. 

228. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 

MULCAHY HIGHWAY BILL-NOT AFFECTED BY ERRORS IN FIRST 
SECTION-MEANING AND INTENT CAN BE ASCERTAINED BY 
REFERRING TO OTHER PORTIONS OF' THE ACT. 

'i'he meaning and intent of section 1 of Am. H. B. No. 300, passed by the 82d gener.:1l 
assembly and approved by the govirnor, can be ascertained beyond a reasonable doubt by 
referring to other portions of the act, including the title. Consequently, the omissions 
therein, which render the section unintelligible when standing alone, do not prevent it 
from becoming effective according to the meaning and intent thus ascertdned. 

CoLUMBus, Omo, May 1, 1917. 

RoN . .JAM;ES M. Cox, Governor of Ohio, Columbus, {·hio. 

DEAR GovERNOR:-! have your letter of April 18, 1917, which is as follows: 

"It has been reported to me that there is a printer's error in the Mulc_ahy 
highway bill, H. B. No. 300. 

"I respectfully ask your opinion as to whether the printer's inadvertence 
will effect the future legal status of this act." 

There is, as you state, a manifest error in section 1 of the bill to which you refer. 
Said section reads as follows: 

"Section 1. That sections 2784, 2787, 2788, 6862, 6865, 6866, 6870, 
6871, 6877, 6889, 3298-1 to 3298-15 inclusive, 3298-18, 3370 to 3376 inclu
sive, 6906 to 6913 inclusive, 6917 to 6920 inclusive, 6922, 6923, 6925 to 6936 
inclusive, 6939, 6941, 6945, 6946, 6947, 6949 to 6953 inclusive, 7181, 7182, 
7184, 7185, 7187 to 7192 inclusive, 7196, 7198, 7200, 7202, 7203 to 7213 in
clusive, 1191, 1192, 1193, 1203, 1208, 1209, 1211, 1212, 1214: 1215, 1216, 
1219, 1221, 1222, 1223, 1224, 1225, 1230-1, 1231, 7246 and 13421-17, of the 
General Code, to enact supplemental sections 3298-15a to 3298-15n inclu
sive, 3298-24, 3298-25 to 3298-53 inclusive, 3374-1, 3374-2, 6944-1, 6945-1, 
6947-1, 6947-2, 6948-1, 6948-2, 7188-1, 7188-2, 1193-1, 1193-2, 1213-1, 1218-1, 
1224-1, 1231-5 to 1231-11 inclusive, 7247 to 7251 inclusive and 13421-18a 
of the General Code; and to repeal sections 3377, 3378, 3379, 6924, 6940, 
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6954, 7183, 7186, 7193, 7194, 7195, 7197, 7199, 7201, 7477 and 7478 of the 
General Code relating to a system of highway laws for the state of Ohio." 

(Here follow numerous sections evidently intended to be sections of 
the General Code and the numbers of which correspond with those mentioned 
in the first two clauses of the section down to the semicolon.) 

Section 6 of the bill is as follows: 

"f:;ection 6. That said ori!cinal sections 2784, 2787, 2788, 6862, 6865, 
6866, 6869, 6870, 6871, 6877, 6889, 3298-1 to 3298-15 inclusive, 3298-18, 
3370 to 3376 inclusive, 6906 to 6913 inclusive, 6917 to 6920 inclusive, 6922, 
6923, 6925 to 6936 inclusive, 6939, 6941, 6945, 6946, 6947, 6949 to 6953 in
clusive, 7181, 7182, 7184, 7185, 7187 to 7192 inclusive, 7196, 7198, 7200, 
7202, 7203 to 7213 inclusive, 1191, 1192, 1193, 1203, 1208, 1209, 1211, 1212, 
1214, 1215, 1216, 1219, 1221, 1222, 1223, 1224, 1225, 1230-1, 1231, 7246, 
and 13421-17 of the General Code and also sections 3377, 3378, 3379, 6924, 
6940, 6954, 7183, 7186, 7193, 7194, 7195, 7197, 719iJ, 7201, 7477, and 747~ 
of the General Code be and the same are hereby repealed. 

"This act shall succeed all acts, and parts of acts, not herein expressly 
repealed which are inconsistent herewith." 

579 

It will be observed that the enacting or introductory clause of section 1 does 
not make sense. It is not a complete sentence. \ nalyzed gramatically, the portion 
thereof which ends with the phrase "General Code", as it first occurs therein, appears 
to be a subject without any predicate; while the remainder thereof consists of two 
infinitives without any verbal support. The existence of the error is thus· perfectly 
apparent on the face of the bill. In its essence it consists of an omi~sion of words 
required to complete a sentence; and those words must be supplied in order to ex-
press accurately the legislative intent. 

The case, therefore, differs from one in which the words used in an enrolled bill 
duly authenticated, make an intelligible sentence, but it is sought by comparison 
with the enrolled bill, or by reference to the journal, to show that the enrolled bill is 
incorrect. m such case it is held that the enrolled bill must stand as the law. Ritz
man v. Campbell, 93 0. ~. 246. 

The principle embodied in the decision cited is simply that the journal of the 
Jiouse and senate and other documents, papers and records, tending to show the 
contents of a measure which has been enacted into law, are not competent evidence 
to prove such contents, the enrolled bill, when duly signed by the presiding officers of 
the respective houses, as required by the constitution, being the best and only com
petent evidence of such contents; so that it is not permissible to impeach the latter 
l·y the former, either for the purpose of showimr what the true contents of the latter 
are or for the pnrpose of showinJ that a law, in the very words of tt•e latter, was never 
enacted properly. 

But here it is not necessary to resort to any document other than the enrolled 
and signed bill itself in order to show a mistake in it. The error is perfectly apparent 
and the sole question is as to the effect thereof. It is obvious that one of two possible 
results might follow from this situation, viz.: either (1) the bill or rather this section 
of it is not and never will be a law, because of fatal ambiguity, i. e., having no meaning 
on its face it can be given no meaning, and without any meaning it can be given no 
operative effect; or, (2) the bill will be given such meaning as it may be possible to 
give it by gathering the legislative intent from other portions of the enactment, includ
ing the title. 

It will be observed that the second alternative, above stated, does no violence 
to the rule in Ritzman v. Campbell, because it docs not resort to anything excepting 
the enrolled bill itself to find the legislative intent. 
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The rule which is to be applied here is stated in Lewis' Sutherland Statutory 
Construction, vol. 2, section 410, as follows: 

"Legislative enactments are not any more than any other writings to 
be defeated on account of mistakes, errors or omissions, provided the intention 
of the lP-gislature can be collected from the whole statute; and the title and pre
amble may be referred to for this purpose." 

Among the ·cases cited by the author to support this text is that of State v. Com
missioners, 87 Minn., 325, 337, from which the following quotation is made in the 
note: 

"In cases of imperfectly drawn statutes, the courts, rather than pro
nounce them unconstitutional and void, will draw inferences from the evident 
intent of the legislature, as gathered from the law taken as a whole, supplying 
technical inaccuracies in expression, and obviously unintentional mistakes 
and omissions by implication, from the necessity of making them operative 
and effectual as to specific things which are included in the broad and com
prehensive terms and purposes of the law; and these inferenres and implications 
are as much a part of the law as what is distinctly expressed therein." 

The author sums up his comment on the rule embodied in the case which he cites 
as follows: 

"This is but making the strict letter of the statute yield to the obvious 
intent." 

With this principle in mind it becomes incumbent upon me to look elsewhere in 
house bill No. 300 than in section 1 to see whether or not .the intent which would have 
been expressed by the words which are obviously omitted from said section can be 
found elsewhere in the bill. If such intent can be found, section 1 is to be given the 
meaning thus ascertained; if such intent can"not be found, section 1 must be held to 
be void for uncertainty. 

The title of the law is as follows: 

"AN ACT. 

"To amend sections 2784; 2787, 2788, 6862, 6865, 6866, 6869, 6870, 
6871, 6877, 6889, 3298-1 to 3298-15, inclusive, 3298-18, 3370 to 3376, inclusive, 
6906 to 6913, inclusive, 6917 to 6920, inclusive, 6922, 6923, 6925 to 6936, 
inclusive, 6939, 6941, 69!5, 6946, 6947, 6949 to 6953, inclusive, 7181, 7182, 
7184, 7185, 7187 to 7192, inclusive, 7196, 7198, 7200, 7202, 7203 to 7213, 
inclusive, 1191, 1192, 1193, 1203, 1208, 1209, 1211, 1212, 1214, 1215, 1216, 
1219, 1221, 1222, 1223, 1224, 1225, 1230-1, 1231, 7246 and 13421-17 of the 
General Code, to enact supplemental sections 3298-15a to 3298-15n, inclusive, 
3298-24, 3298-25 to 3298-53, inclusive, 3374-1, 3374-2, 6944.-1, 6945-1, 6947-1, 
6947-2, 6948-1, 6948-2, 7188-1, 7188-2, 1193-1, 1193-2, 1213-1, 1218-1, 1224-1, 
1231-5 to 1231-11, inclusive, 7247 to 7251, inclusive, and 13421-18a of the 
General Code; and to repeal sections 3377, 3378, 3379, ·6924, 6940, 6954, 7183, 
7186, 7193, 7194, 7195, 7197, 7199, 7201, 7477 and 7478 of the General Code, 
relating to a system of highway laws for the state of Ohio." 

By comparing the code sections which follow the general language above quoted 
from section 1 in the bill with the sections of the General Code as they now exist and 
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will continue to exist at least until the act in question becomes effective, if at all, I 
find that the sections therein set forth are obviously intended to be either amendatory 
of such existing sections or supplementary thereto. 

Sections 2, 3 and 5 of the act provide as follows: 

"Section 2: This act shall not affe, t pending actions or proceedings, • 
civil or criminal, pertaining to the con:;truction, reconstruct'on, improvement, 
maintenance, repair, supervision or control of highways, bridges or culverts, 
brought in any court at any time prior to the taking effect of this aci., under 
or involving the provisions of any statute hereby amended or repealed 
but the same may be prosecuted or defended to final determination in like 
manner as if such statute had not been amended or repealed." 

"Section 3: This act· shall not affect or impair any contract entered 
into, any act done, any right a·cquired or any obligation incurred prior to 
the time when this act takes effect, rnder or by virtue of any statute hereby 
amended or repealed but the same may be completed, asserted or enforced 
as fully and to the same extent as if such statute had ~ot been amended or 
repealed * * * " 

"Section 5. The words 'county highway st:p 'rintendent' four.d in 
any section of the General Code of Ohio not herein amended or repealed shall 
after the taking effect of this act be read 'county surveyor.'" 

Section 6 has been quoted. I call attention to the use of the phrase "said original 
sections" therein. In my opinion the title of the act and the other pa>sagcs therein 
just referred to offer clear and convincing evidence of the legislative intention. In 
fact, the title itself expresses the intention without any ambiguity whatsoever and 
while it is r.o part of the act, still it may be looked to to supply errors and omissions 
in the body of the act. But even without the title, the legislative intent to amend 
and repeal is clearly enough expressed in the other sections referred to, and in ad
dition to all this the legislature has employed in the body of section 1 itself the form 
of legislation which it is its custom invariably to employ when it is amending statutes 
and enacting supplementary sections. Nay more, the legislature has framed the 
body of section 1 simply in accordance with the requirement of article 2, section 
16, of the Constitution, which provides that: 

"No law shall be * * * amended unless the new act contains 
the * * * section or sections amended and he section or sections so 
amended shall be repealed.'' 

There can be no reasonable doubt as to what the legislature intended to do after 
the act itself is examined and without regard to any other record or document. 

For the foregoing reasons I am of the opinion that the second alternative, above 
suggested, must be applied, the conditions· thereof being satisfied, and that amended 
house bill No. 300 is in all respects a valid measure, subject to the referendum; and that 
finally the true meaning and application of the incomplete language in section 1 thereof 
is to be determined by consulting the title, where that intent and application is most 
clearly expressed. In other words, section 1 has and must be given the effect of amend
ing the sections of the General Code first mentioned in the title of the act and enacting 
the supplemental sections therein referred to. The last clause of section 1, wherein 
repeals are mentioned, is, of course, mere surplusage, being incomplete in itself and 
the subject matter thereof being completely covered by section 6. 

Very truly yours, 
JoSEPH McGHEE, 

Atlorne?J General. 
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229. 

APPROVAL-FINAL RESOLUTION FOR ROAD IMPROVEMENT IN 
BUTLER, CLINTON, GALLIA, FAYETTE, HOLMES AND WAYNE 

• COUNTIES. 

CoLUMBUs, 0Hro, May 1, 1917. 

HoN. CLIN'WN CowEN, State Highwa11 Commissioner, Coh·mb:·s, Ohi••. 
DEAR Srn:-I received your communication of April 27, 1917, enclosing a number 

of final resolutions, upon which you ask my approval. The resolutions enclosed are 
as follows: 

"Butler county--8ec. 'A' Carthage-Hamilton road, Pet. No. 2129, 
I. C. H. No. 43. 

"Butler county--8ec. 'A' Carthage-Hamilton road, Pet. No. 2129, 
I. C. H. No. 43. 

"Clinton county--8ec. 'B' Wilmington-Xenia road, Pet. No. 1571, 
I. C. H. No. 248. 

"Gallia county--8ec. 'F-1' Gallipolis-Jackson road, I. C. H. No. 399, 
Pet. No. 2370. 

"Gallia county--8ec. 'B-1' Gallipolis-McArthur road, I. C. H. No. 398, · 
Pet. No. 2371. 

"Gallia county--8ec. 'A-1' Ohio River road, Pet. No. 2369, I. C. H. 
No. 7, type 'A.' 

"Gallia county--8ec. 'A-1' Ohio River road, Pet. No. 2369, I. C. H. No.7, 
type 'B.' 

"Gallia county--8ec. 'E-1' Gallipolis-Ironton road, Pet. No. 2367, I. C. 
H. No. 405. 

"Fayette county--8ec. 'J' Springfield-Washington road, Pet. No. 2332, 
I. C. H. No. 197. 

"Holmes county--8ec. 'K' Mansfield-Millersburg road, Pet. No. 2505, 
I. C. H. No. 145. 

"Holmes county--8ec. 'I' Columbus-Millersburg road, Pet. No. 2507, 
I. C. H. No. 23. 

"Holmes county--8ec. 'C-1' Navarre-Berlin road, Pet. No. 2509, I. C. 
H. No. 79, type 'A.' 

"Holmes county--8ec. 'C-1' Navarre-Berlin road, Pet. No. 2509, I. C. 
H. No. 79, type 'B.' 

"Wayne county-Sec. '0' Akron-Wooster road, Pet. No. 3073, I. C. 
H. No. 96.'' 

I have carefully examined the difierent final resolutions .,dopted by tb., ccunty 
commissioners of the different coul}ties, and find said resolutions to be in all respects 
legal and correct in form. I am therefore returning the same to you with my ap
proval endorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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230. 

APPROVAL-LEASES OF CANAL LANDS TO H. L. SCHULER, CUYAHOGA 
COUNTY, OSCAR J. MAEHLMAN, MERCER COUNTY, CLARENCE E. 
AND H. J. ORTT, NEWCOMERSTOWN, OHIO, FRANK P. AND NORA 
B. CORBETT, GROVEPORT, OHIO. 

CoLUMBus, Omo, May 2, 1917. 

BoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-I have your communication of Aprl:l 13, 1917, in which you enclose 

leases of canal lands and ask my approval of the same, said leases being as follows: 

"To H. L. Schnier, Cleveland, Ohio, 5.68 miles of the berme em
bankment of the Ohio canal in Newburgh township, 

Valuation. 

Cuyahoga county, Ohio ---------------------------- <:;30,000 00 
"To Oscar J. Maehlman, Celina, Ohio, one-half acre of land ad-

jacent to the Mercer county r~servoir _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 200 00 
"To Clarence E. & H. J. Ortt, Newcomerstown, Ohio, a portion 

of the Ohio Canal property in Newcomerstown, Ohio, 
40ft. in width and 49i ft. in depth____________________ 500 00 

"To Frank P. and Nora B. Corbett, Columbus, Ohio, a portion 
of the Ohio Canal, being half the.width thereo'1 contain-
ing 3.5 acres, near Grove1wrt, Ohio ___________________ ·: 166 66" 

I have examined carefully the different leases herein set out, which are in trip
licate, and find them correct ip form and legal. I have, therefore, endorsed my ap
proval thereon and have this day forwarded the said leases to Bon. James M. Cox, 
governor, for his consideration. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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231. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN SAN
DUSKY AND RICHLAND COUNTIES-DISAPPROVAL-RESOLUTIONS
FOR WARRE..~ AND HANCOCK COUNTIES. 

CoLUliiBUs, OHio, May 2, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-I have your communication of April 30, 1917, in which you en
close certain final resolutions and request that I approve the same. The final 
resolutions enclosed by you have to do with the following described highways: 

Sandusky County-Sec. "B-1" Fremont-Bowling Green road, Pet. No. 
2893, I. C. H. No. 278. 

Sandusky County-Sec. "L" Fremont-Bellevue road, Pet. No. 2886, I. 
C. H. No. 274. 

Warren County-Sec. "b" Morrow-Lebanon road, Pet. No. 3054-T, I. C. 
H. No. 252. 

Richland County-Sec. "E" Ganges-Plymouth road, Pet. No. 2871, I. C. 
H. No. 478. 

Hancock County-Sec. "G" Lima-Sandusky road, Pet. No. 2426, I. C. H. 
No. 22. (Also copy.) 

I have examined these final resolutions carefully and find those which have 
to do with I. C. H. No. 278 and I. C. H. No. 274, in Sandusky county, and I. C. H. 
No. 478 in Richland county, are correct in form and legal. I am therefore re
turning the same to you with my approval endorsed thereon. 

I am returning to you the final resolution having to do with I. C. H. No. 
252, in Warren county, and the one having to do with I. C. H. No. 22 (together 
with copy), in Hancock county, without my approval endorsed thereon. 

It will be noticed that the final resolution having to do with I. C. H. No. 252, 
in Warren county, is of date April 26, 1917, but the certificate of the township 
clerk certifies that the resolution was entered into on the 26th day of August, 
1916. Further, his certificate to the effect that the money required for the pay
ment of the township's portion of the improvement is in the township treasury, 
to the credit of the township road fund, is of date April 28, 1917. As stated in 
a former opinion rendered to you, the certificate of the clerk or auditor must be· 
of date not later than the date upon which the final resolution of the township 
trustees or county commissioners is adopted. It will be noted that. this final 
resolution does not comply ·with said conditions. 

For the same reason I am returning to you the final resolution having to do 
with I. C. H. No. 22, Hancock county, with copy of same. This resolution or 
agreement was entered into on April 14, 1917, while the certificate of the 
county auditor is of date April 20, 1917. As said in my former opinion to you 
in reference to "this matter, the courts are very strict in the construction they 
place upon this matter of the certificate of the county auditor, holding that 
unless it is filed as of a date earlier than the entering into of the agreement 
for expenditure of money, the agreement is void. For a fuller discussion of 
this proposition, I refer you to my former opinion. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 
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232. 

CHILDREN'S H0::\1E-WHEN COST OF ERECTION OF SAME TO COST MORE 
THAN $15,000.0o-QUESTION OF POLICY OF EXPENDITURE MUST BE 
SUBMITTED TO VOTERS-COUNTY BUILDINGS-WHEN COST OF 
ERECTION MORE THAN $25,000.0Q-MUST FOLLOW PROVISIONS OF 
SECTION 2333 G. C. 

1. In the erection of d county children's home to cost in excess of $15,-
000.00, it is necessary to submit the question, as to the policy of making such an 
expenditure, to the voters of the county, under the provisions of section 5638 
et seq. G. a. 

2. In the erection of a county building to cost in excess of $25,000.00, it is 
necessary to follow the provisions of section 2333 G. C., as well as the sections 
that follow. This would include a county children's home. 

COLUMBUS, OHIO, May 2, 1917. 

HoN. FRANK B. GROVE, Prosecuting Attorney, Cadiz, Ohio. 

DEAR Sm:-I have your communication of April 9, 1917, in which you ask 
my opinion about certain matters therein set out. Your communication reads 
as follows: 

"I wish your opinion in regard to the following matter: 
"The department of. inspection of the industrial commission has is

sued orders for extensive changes and repairs in the Harrison County 
Children's Home. The trustees of said home have had an estimate made 
by an architect and same shows that to make said changes and repairs 
as so ordered will cost about $15,000.00. Said trustees, and also the board 
of county commissioners, think it unwise to expend $15,000.00 on 
changes and repairs which will still leave the building in an undesir
able condition; hence they have had an estimate as to the cost of re
building and remodeling the dormitory and find same will cost at least 
$35,000.00. 

"The county commissioners have no money available with which to 
make the repairs covered by either of above estimates. The present 
county budget requires the full three mill levy. The county has at pres
ent $75,000.00 worth of outstanding bonds Our duplicate is about $29,-
000,000.00. 

"Under the provisions of Sec. 5638 et seq. General Code, will it not 
be necessary for the county commissioners to submit to the voters of the 
county the question as to the policy of making either of the expenditures 
above named before said commissioners can legally issue bonds to pro
vide money for either an expenditure of $15,000.00 or of $35,000.00 as 
above? 

"In the event that said improvements are made, will it be necessary 
that a building commission be appointed as provided in Sec. 2333 Gen
eral Code?" 

There are two separate and distinct questions contained in your communi
cation. The first question is as follows: 

"Under the provisions of Sec. 5638 et seq. General Code, will it not 
be necessary for the county commissioners to submit to the voters of the 
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county the question as to the policy of making either of the expenditures 
above named before said commissioners can legally issue bonds to pro
vide money for either an expenditure of $15,000.00 or of $35,000.00 as 
above?" 

As your first question has to do with the provisions of section 5638 G. C., I 
will quote said section in full, which reads as follows: 

"Sec. 5638. The county commissioners shall not levy a tax, appro
priate money or issue bonds for the purpose of building county buildings, 
purchasing sites therefor, or for land for infirmary purposes, the ex
penses of which will exceed $15,000.00, except in case of casualty, and 
as hereinafter provided; or for building a county bridge, the expense of 
which will exceed $18,000.00, except in case of casualty, and as herein
after provided; or enlarge, repair, improve, or rebuild a public county 
building, the entire cost of which expenditure will exceed $10,000.00; 
without first submitting to the voters of the county, the question as to 
the policy of making such expenditure." 

It will be noted that, under the provisions of said section 5638, whenever 
county buildings are built, the expense of which will exceed $15,000.00, or 
whenever public county buildings are repaired, improved or enlarged, the cost 
of which expenditure will exceed $10,000.00, the question as to the policy of 
making such expenditure must first be submitted to the voters of the county. 
There is just one exception noted in this section and that is except in case of 
casualty. On account of this exception it might be Well for us to note briefly as 
to whether your proposition would come under the excepted class. 

The accepted meaning of the word "casualty" would seem to prevent such 
a construction being placed upon the matter under consideration. The excep
tion takes care of those cases in which a county building might be destroyed 
by storm, flood or fire and it would be necessary to rebuild immediately. But 

' there is no casualty in cases in which buildings are rendered unserviceable due 
to decay. 

In Commissioners of Defiance County v. Croweg, et al., 24 0. S. 492, the 
court mal{es a clear distinction between those cases· in which the restoration of 
structures is made necessary due to decay, and those in which restoration is 
made necessary due to casualty. 

Now, if your proposition does not come within the exception, the following 
principles must apply: If the cost of reconstruction of the building is over 
$15,000.00, the question as to the policy of making such expenditure must first 
be submitted to the voters of your county. Or if your county commissioners 
decide to repair the old building and the cost of repair exceeds $10,000.00, the 
question as to the policy of making such expenditure will likewise have to be 
submitted to the voters of your county. 

Your second question is as follows: 

"In the event that said improvements are made, will it be necessary 
that a building commission be appointed as provided in Sec. 2333 Gen
eral Code?' 

The answer to your second question is not so easily arrived at as that to 
your first question. In order to reach a conclusion: as to the correct answer to 
your second question, it will be necessary for us to go into the history of legis-



ATTORNEY -GENERAL. 587 

lation to some extent, in reference to public buildings. Your question has to 
do, in brief, as to whether your county commissioners, in the event they de. 
cide to rebuild, must proceed under the provisions of sections 2333 et seq. G. C., 
or whether they may proceed under the provisions of sections 2343 et seq. G. C. 
Let us note, therefore, a little legislative history in reference to sections 2333 
et seq. G. C. 

In 1904 an act was passed by the general assembly, entitled: 

"An act to provide for a commission for building court houses." 
(97 0. L. 111.) 

Section 1 of this act provided that when the county commissioners of any 
county determine, under and by virtue of the statutes of Ohio, to erect a court 
house which shall cost to exceed $25,000.00, they shall apply to the judge of the 
court of common pleas, who shall appoint four men, freeholders, who, in con
nection with the county commissioners, shall constitute a building commis
sion. 

In 190li this act was amended (98 0. L. 53), but it still applied to no 
county building other than court houses. This act of 1906 was carried into the 
Revised Statutes as sections 794·1 to 794-5 inclusive. 

When the General Code was enacted by the legislature in 1910, this p_ar
ticular act was given sectional numbers 2333 to 2342 inclusive. Further, the 
legislature when it adopted the General Code modified the said act to a con
siderable extent. It was made to include not only court houses, but also "other 
county buildings." Section 2342 G. C. was also amended, which will be more 
carefully noted later on. 

At this point I desire to call attention to the fact that when this act was 
enacted in 1904, and when it was amended in 1906 and was placed in the Re
vised Statutes as sections 794-1 to 794-5 inclusive, it was a separate, distinct, 
complete and all-inclusive act. It provided a procedure for the erection of 
court houses which cost to exceed $25,000.00. It did not attempt to repeal any 
sections of the statutes, nor any act. It did not pretend to be supplementary 
to any section or to any act. It was a separate and distinct act, containing 
within itself all the provisions necessary to make it effective for the purpose for 
which it was enacted. 

With this brief history in mind, it will be necessary for us to note the deci
sions of our courts together with the opinions rendered by this department, 
which have had a somewhat checkered course, but when they are considered in 
the light of the history above set forth, they are harmonious. 

In Mackenzie v. State, 76 0. S. 369 (decided June 4, 1907); the court held 
in this case that: 

"'An act to provide for a commission for building court houses', 
passed April 18, 1904 (97 0. L. 111), and amended March 8, 1906 (98 0. 
L. 53), is constitutional, and Revised Statutes, sections 794 to 799, inclu
sive, do not apply to proceedings thereunder." (Syll.) 

On p. 370 the court say in the opinion: 

"As we construe the statutes, two independent modes of erecting 
court houses are provided. One mode is under the supervision of the 
county commissioners, upon plans submitted to them, the clerk of the 
court, the sheriff, probate judge, and one person to be appointed by the 
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judge of the court of common pleas, and to be approved by a majority of 
them. The procedure under this scheme is defined in sections 794 to 803 
of the Reviszd Statutes. A very different and, as we regard it, complete 
and indepep.dent scheme is provided for in 'An act to provide for a com
mission for .building court houses' (97 0. L. 111) as amended (98 0. L. 
53). The first mode or scheme may be applied to any building which 
shall cost ten thousand dollars or more; the second to court houses 
which shall cost to exceed twenty-five thousand dollars." 

That is, the court holds that sections 794 to 799 inclusive, R. S., provide 
one mode of erecting public buildings Which is under the jurisdiction of the 
county commissioners, while· sections 794-1 to 794-5 inclusive, R. S., provide an 
additional mode of erecting court houses, which is under the jurisdiction of a 
building commission; that these two acts are separate and distinct, each having 
within itself the necessary provisions to make it an effective instrument for the 
purposes for which it was enacted; that when proceeding under the one act, the 
provisions of the otifer act do not apply, and that the act creating the building 
commission (sections 794-1 to 794-5 inc. R. S.) is neither supplementary to nor 
amendatory of sections 794 to 799 inc. R. S., and does not even refer to those sec
tions, to qualify its general terms. 

It will be well, in the further discussion of this question, to remember that 
sections 794-1 to 794-5 inc. R. S. became under the General Code sections 2333 to 
2342 inc., and sections 794 to 799 inc. R. S. became sections 2343 to 2357 inc. G. C. 
So under the General Code sections 2333 to 2342 inc. provide for the commission 
plan of building county buildings, while sections 2343 to 2357 inc. provide for the 
building of county buildings by the county commissioners. 

It must further be kept in mind that when the General Code was enacted 
and section 794-1 R. S. became section 2333 G. C., the provisions were made not 
to apply to court houses alone, but "to court houses or other county buildings 

. costing over $25,000.00;" also the provisions of section 2338 G. C. vary materially 
from the provisions of section 794-1 R. S. 

Section 794-1 R. S. read in part as follows : 

"Said building commission shall, after adopting plans, specifications 
and estimates, invite bids and award contracts for said court house, and 
for furnishing, heating, lighting, ventilating and for sewerage of the 
same, and to determine all questions connected therewith until said court 
house shall have been completed and accepted by said building commis
sion." 

When this part of the section 794-1 R. S. was carried into the General Code 
as section 2338, it was made to read as follows: 

"After adopting plans, specifications and estimates, the commission 
shall invite bids and award_ contracts for the building and for furnishing, 
heating, lighting and ventilating it, and for the sewerage thereof. Until 
the building is completed and accepted, by the building commission, it 
may determine all questions connected therewith, and shall be governed 
by the provisions of this chapter relating to the erection of public build
ings of the county." 

In other words, it will be noted that the following language was added: 
~ 
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"and shall be governed by the provisions of this chapter relating to the 
erection of public buildings of the county." 

589 

With this explanation in mind, let us note further the authorities. Hon. 
Timothy S. Hogan, one of my predecessors, rendered an opinion on April 7, 1911, 
found in Vol. II, p. 1142 of the Annual Report of the Attorney-General, 1911-
1912, in which he held that in the erection of a county infirmary building, costing 
over $25,000.00, the provisions of section 2333 G. C. must be followed, and that 
it must be erected under the jurisdiction of a building commission, subject 
merely to the exceptions found in section 2436 G. C., which had to do with the 
matter when the county infirmary had been destroyed by fire and the rebuilding 
of the same. He held that sections 2333 et seq. G. C. provided the only method 
for erecting county buildings costing over $25,000.00. On p. 1144 of said opinion 
he reasoned as follows: 

"I take it that all of said sections are mandatory and are to be 
strictly followed by the commissioners; and if there were no exception to 
the provisions of the above-mentioned sections, then the procedure 
therein contained would be the exclusive method by which such county 
buildings would be constructed and erected. But there is an exception, 
at least in respect to the building of an infirmary building when the 
same has been destroyed by fire, as provided in section 2436, General 
Code, which reads as follows: 

... • • • • • * • • • • • • • • • • 

"My final conclusion is that in the situation covered in said section 
2436, General Code, the said section becomes operative and governs in 
so far as the exception goes, to wit: the commissioners may appropriate 
money, levy tax and issue and sell the bonds of such county _in anticipa
tion thereof, in an amount, etc., without first submitting to the voters 
thereof the question of rebuilding such infirmary, appropriating such 
money, etc.; for to hold otherwise would make the exception of no effect 
upon the original rule which it modifies, and more restricted than it 
really is. But with respect to the remaining provisions of .said sections 
2333 to 2342, General Code, I think it necessarily follows, and I am of 
the opinion that said remaining provisions would apply and govern and 
that the county commissioners would be legally required to rebuild in 
accordance therewith. That is to say, the only exception, as I have stated 
above, to the provisions contained in said sections is, that in the event 
the county infirmary is destroyed by fire or other casualty, then the 
commissioners may expend a sum to the extent of fifty thousand dollars 
without submitting the proposition to a vote of the people of the county; 
and this being the only exception, of course it follows that all the remain
ing provisions would govern." 

In rendering this opinion, Mr. Hogan did not refer to nor comment at all 
upon Mackenzie v. State, supra, although the court in that case held directly 
opposite to the opinion rendered by Mr. Hogan. 

On February 7, 1914, Mr. Hogan was again ca'lled upon to pass upon the 
exact question upon Which he had passed before. In this opinion, found in Vol. 
I, p. 251, Annual Report of the Attorney-General for 1914, he refers to and com-
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ments upon Mackenzie v. State, supra, but still holds to the conclusions reached 
in his former opinion. In the syllabus he holds as follows: 

"1. Section 2333 General Code governs and must be followed by the 
commissioners proceeding to construct county buildings at a cost ex
ceeding twenty-five thousand dollars." 

After distinguishing to some extent the case of Maqkenzie v. State, supra, 
from the case upon which he had rendered an opinion theretofore, Mr. Hogan 
uses the following language on p. 252 of the opinion: 

"I repeat therefore that, while I ~cknowledge that the state
ments of Judge Davis in the opinion in the Mackenzie case are incon
sistent with my former opinion, yet, because these statements were, 
strictly speaking, obiter dicta, I still am inclined to the view that it 
would be at least the safer policy to follow the building commission act 
in constructing a county building, the cost of which exceeds twenty
five thousand dollars." 

In a case decided by the superior court of Cincinnati and reported in 18 0. 
N. P. (N. S.) 97, styled State ex rei. v. Green, the court held that in the erection 
of a court house, under the provisions of sections 2333 to 2342 inc. G. C., the 
building commission must be governed by not only the provisions of these 
particular sections, but also by the provisions of sections 2343 to 2357 inc. G. C., 
thus holding directly opposite from Mackenzie v. State, supra. The superior 
court held that the principle enunciated in the Mackenzie case ·was abrogated, 
due to the amendment which had been added to section 2338 G. C. at the time of 
the adoption of the General Code in 1910, which amendment read as follows: 

"and shall be governed by the provisions of this chapter relating to 
the erection of public buildings of the county." 

The above case was affirmed by the circuit court in State ex rei. v. Green, 
22 0. C. C. (N. S.) 1. The supreme court refused to order the circuit court to 
certify the record, holding that the're was no manifest error in the finding of the 
court of common pleas and the circuit court. 

Let us briefiy recapitulate in reference to the holdings of the different· 
courts and of this department: 

The court in the Mackenzie case held that in the erection of a court house, 
under the provisions of sections 794-1 to 794-5 inc. R. S., the commission was 
controlled by no other provisions than those found within the act itself; but it 
must be remembered that this case was decided before the adding of the 
amendment to section 2338 G. C. 

The superior court of Cincinnati held that in the erection of a court house, 
under the provisions of sections 2333 to 2342 inc. G. C., the commission must 
look not only to the provisions of these sections, but to the general provisions 
having to do with the building of county buildings, namely, sections 2343 et seq. 
G. C. But it must be remembered that this case was decided after the addition 
to section 2338 G. C. 

It will be noted in these two cases that the court did not pass directly upon 
the question which we have under consideration, that is, whether it was ob
ligatory, in the construction of county buildings costing over $25,000.00, to 
proceed under section 2333 G. C., which had to do with the creation of the build
ing commission, or whether proceedings might be had under section 2343 G. C., 
which gives the county commissioners jurisdiction. 
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But when we come to consider the opinions rendered by Mr. Hogan, we find 
he holds clearly and distinctly that in the erection of county buildings costing 
more than $25,000.00 proceedings must be had under sections 2333 et seq. G. C., 
and this plan is the only one that can be followed. 

In view of the history of this legislation and in view of the court decisions 
and the decisions of this department, what is the answer to your question? 

The building commission act, as originally enacted, provided merely for 
plans in the erection of court houses, but, as said before, when the General Code 
was enacted it ·was made to include not only court houses, but other county 
buildings also. When the General Code was enacted, new matter was added to 
section 2338 G. C., as above set out, which states that the building commission 
shall be governed by the provisions of this chapter relating to the erection of pub
lic buildings of the county. What are the provisions of this chapter? Chapter 
1 is headed "Building Regulations." It is divided into three parts: 

"1. 'State Buildings,' which is controlled by sections 2314 to 2332 
inc. G. C. 

"2. 'County Buildings and Bridges,' which is controlled by sections 
2333 to 2361 inc. G. C. 

"3. 'General Provisions,' which is controlled by sections 2362 to 2366 
inc. G. C." 

It is to be noted in this chapter, as it is now enacted, that the two acts, 
which we have above been considering, are merged in one act, under the title 
"County Buildings and Bridges.'' It is no longer two acts, but one act, the 
provisions of which have to do with county buildings and bridges. 

In view of all the above, I am of the opinion that the opinions rendered by 
Hon. Timothy S. Hogan are correct, and that in the erection of county buildings, 
costing to exceed $25,000.00, it is necessary to follow the provisions as laid down 
in sections 2333 et seq. G. C. 

In passing, I desire to call your attention to section 2351 G. C., which makes 
a special provision in reference to the building of a children's home. This you 
will consider as well as the provisions of sections 2333 et seq. G. C. 

Hence, answering your question specifically, it is my opinion that if your 
county proceeds with the erection of a county children's home, it will be neces· 
sary for it to follow the provisions of section 2333 G. C., as well as the sections 
that follow. I have gone into this matter pretty fully, for the reason that I felt 
it ought to be decided definitely and specifically in view of the decisions of the 
courts and the opinions of this department. 

It must be kept in mind, however, that the provisions of section 2333 G. C. 
apply only in cases where the county buildings are erected, and not where they 
are merely repaired or remodeled. So that if your county commissioners merely 
repair or remodel an old building, the provisions of this section would not apply. 
In the case decided by the superior court of Cincinnati, herein set out, this 
matter is discussed to some extent and may be of aid to you in deciding the 
matter. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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233. 

REGISTERED BOND8-ISSUED SUBSEQUENT TO JANUARY 1, 1913_; 
UPON DEMAND OF HOLDER-INSTEAD OF COUPON BOND8-NOT 
TAXABLE. 

When a municipal corporation, upon the demand of the owner or holder of 
any of its coupon bonds issued p'rior to January 1, 1913, issues instead thereof 
registered bonds subsequent to January 1, 1913, such registerecL bonds are not 
taxable when owned by resicLents of Ohio. 

CoLUMBus, OHIO, May 2, 1917. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEllrEN.:-1 have your letter of March 9, 1917, in which you request my 
opinion as follows: 

"When a municipal corporation, upon the demand of the owner or 
holder of any of its coupon bonds issued prior to January 1, 1913, issues 
instead thereof registered bonds subsequent to January 1, 1913, are such 
registered b?nds taxable when owned by residents of Ohio?" 

Article 12, section 2, of the constitution now provides: 

"Laws shall be passed, taxing by a uniform rule all moneys, credits, 
investments in bonds, joint stock companies, or otherwise; and also all 
real and personal property according to its true value in 1poney, ex
cepting all bonds at present {)Utstanding of the state of Ohio or of any 
city, village, hamlet, county, or township in this state or which have 
been issued in behalf of the public schools in Ohio and the means of in
struction in connection therewith, which bonds so at present outstand
ing shall be exempt from taxation." 

The phrase "at present" evidently refers, as you assume, to January 1, 
1913, when this section, as adopted by the electors in 1912, took effect.· The sec
tions of the General Code, under favor of which the exchange referred to by you 
could have been effec~ed, are as follows: 

. "Section 3928: On demand of the owner or holder of any of its 
coupon bonds, a municipal corporation may issue instead thereof a reg
istered bond, or bonds, of -the corporation not exceeding in amount the 
coupon bonds offered in exchange. The registered bond or bonds shall 
be signed and sealed as other municipal bonds are signed and sealed, and 
bear the same rate of interest, be payable both principal and interest at 
the same time and place, as the coupon bonds for which the exchange is 
made, and shall be of such denomination as the holder of the coupon 
bonds may elect. 

"Section 3929: W]len due, the interest and principal of such regis
tered bonds shall be paid only to the person, corporation, or firm appear
ing by the records of the municipal corporation to be the owner thereof, 
or order. Such registered bonds may be transferred on such record by 
the owner in person or by a person authorized so ·to do by power of at
torney duly executed. The exchange and registration here required 
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shall be transacted by the trustees of the sinking fund at their business 
office where a registry shall be kept for that purpose which shall show 
the date, series, denomination and owner of such registered bonds and 
the number and series of the coupon bonds for which they were ex-

. changed. 
"Section 3930: No registered bonds shall be issued by a municipal 

corporation until the bonds and coupons offered in exchange shall have 
been cancelled or destroyed. The trustees of the sinking fund may 
demand of the holder of the coupon bonds a reasonable fee as compen
sation for the expense of making such exchange. 
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Undoubtedly the automatic exemption of article 11, section 12 is an exemp
tion in rem. Specific things are hereby withdrawn from the exemption of the 
taxing power. In the case you put, it is clear that on January 1, 1913, there was 
in existence a specific thing which was then exempt from taxation by favor of 
the constitution itself. Since that time the form of the thing has been 
changed. Is it, nevertheless, the same thing which existed on January 1, 1913? 
This, to my mind, is the only question which need be considered. Stated in 
another way it amounts to this: Does the exchange by the holder thereof of a 
municipal coupon bond for a registered bond or bonds effect a substantial change 
in the res or thing which exists, considered as a subject of taxation? 

The people in adopting the amendment to article 12, section 2, of the con
stitution must, I think, be presumed to have understood its application in the 
respect now under consideration, in the light of 'the long established definition of 
the class of things affected thereby as subject to taxation. It will be observed 
that the first part of article 12, section 2, requires laws to be passed taxing inter 
alia all investments in bonds; and that the part of the section now under con
sideration is in form and in substance an exception to this requirement. 

The term "investment in bonds" bas been defined for years in this state by 
what is now section 5323 General Code. Though several amendments have been 
made to that section since its original enactment, its substantial meaning has' 
never been changed. It now provides as follows: 

"The term 'investment in bonds' as so used, includes all moneys (in
vested) in bonds, certificates of indebtedness, or other evidences of in
debtedness of whatever kind, whether issued by incorporated or un
incorporated companies, towns, cities, villages, townships, counties, 
states, or other incorporations, or by the United States, held by persons 
residing in this state, whether for themselves or others." 

It is not necessary for the present purpose to analyze this definition minute
ly. It is sufficient to observe that the subject of taxation thereby pointed out is 
not a tangible thing but an intangible thing evidenced by a certain form of 
certificate or security. It is the investment in the bond and not the bond· itself
if any distinction is to be drawn-which is the subject of taxation. 

On the other hand, however, it is equally clear that this principle does 
not furnish a complete answer to the question which you submit; for while the 
subject of taxation is the intangible investment, yet it might still be argued that 
the subject of the exemption is not an investment made prior to a certain date, 
but rather an investment evidenced by a paper writing issued prior to a certain 
date, regardless of when the investment was made. Indeed, I think this view 
must be accepted; for it is clear that if a muni~ipal bond were issued prior to 
January 1, 1913, it is exempt in the hands of any person who may hold it, 
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whether he acquired it, i. e., made his "investment" prior to that date, or not. 
After all, therefore, the fact that both in substance and for the purpose of section 
5323 General Code the chose in action and not the mere paper evidence of it is 
the real subject of taxation is not perfectly conclusive. 

Nor do I think that we are helped by considering the question from the 
standpoint of the municipalities which have issued these bonds. From their 
standpoint the debt is substantially the same debt, notwithstanding the ex
change of bonds; but the same argument might be made if the bonds, instead 
of being exchanged for registered bonds, had been refunded by the issuance of 
an entirely separate set of bonds. 

Without passing directly upon this question, which is not before me, I am 
certainly not prepared to hold that such refunding bonds would be exempt from 
taxation merely because the original indebtedness which they were designed to 
extend had been created prior to January 1, 1913. While such consideration may, 
therefore, be helpful as influencing the point of view from which the solution of 
the question may be approached, they are not conclusive in themselves. In my 
opinion the real question to be answered is as follows: 

"Are the registered bonds issued in place of the original bonds sub
stantially the same obligations as the original bonds?" 

I put the question this way because I think that by considering it as such, 
attention is directed to the exact thing ~hich is the subject of taxation, viz., the 
right of the holder of negotiable papers against the obligor thereof, based upon 
the paper which he holds. The second of the other considerations referred to 
would have us look at the question from the viewpoint <Jf the obligor and in
quire When his debt was created. The suggested viewpoint requires us to look 
at it from the standpoint of the obligee or his transferee, who must make what
ever return for taxation the statutes require-who has indeed made the "in
vestment" hereinbefore referred to. 

Looking to sections 3928 G. C., et seq., above quoted, it will be observed that 
the registered bond corresponds with the coupon bond for which it is exchanged 
in rate of interest, time of payment and place of payment. It differs or may 
differ from the original coupon bond in denomination, though originaJly the 
amount of registered bonds issued to any one holder will, of course, correspond 
in the aggregate to the amount of coupon bonds offered in exchange by him. 
The new bond also differs from the old in that the right of the municipality 
with respect to the payment of interest and principal is more clearly defined 
and the right of the holder correspondingly limited; that is to say, the principal 
and interest of the registered bond can be paid only to the person appearing 
on the register as the owner thereof; whereas the municipality would be pro
tected in paying an ordinary coupon bond to any one appearing upon the face 
thereof to be a holder in due course. Some question even exists as to whether 
or not registered bonds are negotiable instruments. Authorities will be found 
to the effect that where the payment is restricted as in section 3929 of the 
General Code, the bond is not negotiable. 

Scollins v. Rollins, 173 Mass., 275; 
Benwell v. Newark, 55 N. J., Equity, 260; 
Manhattan Savings Institute v. N. Y.; 
National Exchange Bank, 170 N. Y., 58. 

A very valuable discussion of the different classes of municipal bonds and 
the negotiability of each is to be found in the New Jersey case, above cited, in 
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the opinion by Pitney, V. C. On the other hand, however, it has been held that 
registered bonds, subject to restrictions substantially the same as those found 
in section 3929 of the General Code, are negotiable. D'Esterre v. Brooklyn, 90 
Fed., 586. I think the exact status of the bonds issued by an Ohio municipality 
is that which Pitney, V. C., described in Benwell v. Newark as convertible 
coupon bonds; that is to say, any ordinary coupon bond issued by any munici
pal corporation in Ohio; under the General Coqe of the state, may, upon the 
agreement of both parties, be converted into a registered bond. While VIce 
Chancellor fltney speaks of a convertible coupon bond as one which is con
verted from a coupon bond into a registered bond by certain alterations on the 
face thereof, yet I do not think that the mere fact that the Ohio statutes require 
a formal taking up and destruction of the coupon bonds and a formal issuance of 
new evidences of indebtedness changes the substantial result. In effect all Ohio 
municipal bonds are, as I have already stated, convertible into registered bonds, 
though not as a matter of right if the municipal authorities are unwilling. In 
short, a coupon bond has the potentiality, at least, of being exchanged for reg
istered bonds. 

This fact, then, makes immaterial the differences which exist between a 
coupon bond and a registered bond, for while such differences do exist and have 
been pointed out, yet the registered bond is issued under what may be termed 
an implied condition or right existing by virtue of the coupon bond. 

It thus becomes apparent that the holder of the coupon bond, in "having 
it exchanged for a registered bond, is merely exercising the right which he had 
as a holder of the coupon bond. That being the case, it is further clear to me 
that the change in the form of the obligation which he holds does not make a 
substantial change therein for the purpose of the present inquiry. In other 
words, the registered bond is in substance the same bond as the original coupon 
bond, in that it is the outgrowth of that bond and owes its existence to rights 
determined by and arising from the original bond. 

For this reason, then, I am of the opinion that the question which you sub
mit is to be answered in the negative. In arriving at this conclusion I have 
not considered the question suggested by a brief which has been furnished to me 
by counsel employed by certain insurance companies and by an opinion of Hon. 
Robert P. Duncan, prosecuting attorney of Franklin county, to the auditor of 
tfiat county, respecting the effect of article 12, section 11 of the constitution, 
though my impression is that this constitutional provision does not afford any 
trustworthy assistance in the solution of the question; nor have I considered 
the question made in the brief above cited respecting the change in the constitu
tional exemption as an impairment Qf the obligation of the contract, though here, 
too, I am not satisfied that such question is in the case. My conclusion is based 
wholly upon the fact that the issuance of the registered bond is a right which 
inheres in the holder of the original coupon bond by virtue of his ownership of 
that "bond. So that, however, different as an obligation, the duty of the munici
pality to the holder of a registered bond may be, as compared with its duty to 
the holder of a coupon bond, that obligation is one which is derived from and is 
a part of the original obligation of the city under the coupon bond when first 
issued; hence the change in form and even the change in substance does not 
amount, in effect, to the issuance of a new bond for the purpose, at least, of the 
application of article 12, section 2, of the constitution. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General 
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234. 

APPROV ~TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF THE 
VILLAGE OF BROOKLYN HEIGHTS, OHIO. 

COLUMBU.S, OHIO, May 2, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

G ENTLEJIIEN :-

"Re:-Bond issue of the village of Brooklyn Heights, Ohio, in the 
sum of $20,071.35, being one bond in the sum of $71.35 and twenty bonds 
of $1,000.00 each, issued for the improvement of Schaaf road, commenc
ing on the west side of Edward Orth's property and extending west to 
Broadview road." 

I have examined the transcript of the proceedings of council and other offi
cers of the village of Brooklyn Heights in reference to the above bond issue, 
also the bond and coupon form attached thereto, and I find the same to be in 
accordance with the provisions of the General Code so far as the same are ap. 
plicable. thereto. 

I am of the opinion that said bonds drawn according to the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the said village. 

235. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF THE 
VILLAGE OF BROOKLYN HEIGHTS, OHIO. 

COLUMBUS, OHIO, May 2, 1917. 

Industrial Commission ot Ohio, Columbus, Ohio. 

GENTLEMEN:-

"Re:-Bond issue of the village of Brooklyn Heights, Ohio, in the 
sum of $1,263.60, being one bond in the amount of $263.60, and one bond 
of $1,000.00, for the improvement of Broadview road from Schaaf road 
to the north city limits by constructing sidewalks of stone or concrete.". 

I have examined the transcript of proceedings of the council and other offi
cers of the village of Brooklyn Heights in reference to the above bond issue, also 
the bond and coupon form attached, and I find the same in accordance with the 
provisions of the General Code in so far as the same are applicable thereto. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will, upon delivery, constitute 
valid and binding obligations of the said village. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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236. 

FOREIGN CORPORATION-NOT REQUIRED TO COMPLY WITH SECTIONS 
178 A.."•m 183 G. C.-WHOSE ONLY ACTIVITY IN THIS STATE IS THAT 
OF OWNING REAL PROPERTY. 

A. foreign corporation whose only activity in this state is that of owning real 
property here, which it leases to others, is not required to comply with the provi
sions of sections 178 and 183 of the General Code. 

COLUMBUS, OHIO, May 3, 1917. 

HoNORABLE WILLIAM D. FuLTO~, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I am in receipt of a communication under date of April 12, 1917, 
fi'om Messrs. Squire, Sanders and Dempsey, attorneys at law, Cleveland, Ohio, 
asking my opinion whether on the facts therein stated The Rubber Goods Manu
facturing Company, a New Jersey corporation, is required to comply with sec
tions 178 and 183 General Code, and conformable to a rule of this department 
I am addressing my opinion with respect to the question presented to you. The 
facts as stated in the communication above referred to are as follows: 

"The Rubber Goods Manufacturing Company, under an agreement 
not made in this state, has purchased and acquired certain real estate 
and a manufacturing plant located· therein formerly owned by the 
Mechanical Rubber Company, a New Jersey corporation, and the Sawyer 
Belting Company, a Massachusetts corporation, the deed being delivered 
outside of the state of Ohio. The Rubber Goods Manufacturing Com
pany will not conduct any business on the premises, but proposes to 
grant a long term lease thereof to the Mechanical Rubber Company and 
the Sawyer Belting Company-the lease to be executed and delivered 
outside of this state, under which lease certain periodical rents are to be 
paid to the owner at its office in another state. The Mechanical Rubber 
Company and the Sawyer Belting Company have each duly procured 
licenses to do business in the state of Ohio as foreign corporations. 

"The Rubber Goods Manufacturing Company does not and will not 
maintain any office in this state nor have any representative therein; it 
will not manufacture, sell or deal in any products in this state, all of its 
officers and agents being non-residents. So far as Ohio is concerned, its 
sole function will be to hold title to the property above mentioned and 
to receive at its office the rent therefro_!ll. 

"The corporate power of The Rubber Goods Manufacturing Com
pany to do the foregoing appears from the following clause in its certifi
cate of incorporation, included among the objects for which the corpora
tion was formed: 

" 'To invest in, grant, bargain, sell, buy, rent, deal in, own, improve, 
lease or receive any and all kinds of property, real or personal, within or 
without the state of New Jersey, including the shares and evidences of 
indebtedness of other corporations as well as its own shares, and to deal 
with the same as a natural person might do, and in all ways not incon
sistent with the la"W.'" 

In this state there are two laws imposing conditions upon foreign corpora
tions entering the state to transact business therein. First, the license fee law 
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provided by sections 178 to 182, inclusive, General Code, which applies to foreign 
corporations, except that kind specified in said section 178 General Code; and, 
second, the initial franchise tax law provided for in sections 183 to 192, inclu
sive, General Code,-which, except as to the classes of foreign corporations speci
fied in section 188, provides for a franchise tax upon the proportion of the cap
ital stock of the corporation represented by the property and business in this 
state. In addition to the foregoing, an annual franchise tax is imposed on for
eign corporations doing business in this state by General Code section 5503. 

Section 178 General Cod~ provides that before a foreign corporation for profit 
"transacts businEss in this state" it shall procure from the secretary of state a 
certificate that it has complied with the requirements of the law to authorize it 
to do business in this state, and that the business of such corporation to be 
transacted here is such as may be lawfully carried on by a corporation organ
ized under the laws of this state for such or similar business, or if more than 
one kind of business, by two or more corporations so incorporated for such kind 
of business exclusively. This section further provides ~hat no such foreign cor
poration doing business in this state without such certificate shall maintain an 
action on a contract made by it in this state until it has procured such certifi
cate. 

Section 180 General Code provides that for issuing the certificate required 
by section 178 General Code authorizing such foreign corporation to transact 
business in this state, the secretary of state shall be entitled to receive from 
such foreign corporation certain fees based upon the authorized capital stock 
of such corporation. 

Section 183 General Code provides that "before doing business in this state," 
a foreign corporation organized for profit and owning or using a part or all of 
its capital or plant in this state shall make and file with the secretary of state 
in such form as he may prescribe a statement under oath of its president, secre
tary, treasurer, superintendent or managing agent in this state, which shall con
tain the following facts: 

1. The number of shares of authorized capital stock of the corporation and 
the par value of each share. 

2. Name and location of the office or offices of the corporation and the 
names and addresses of the officers or agents of the corporation in charge of its 
business in Ohio. 

3. The value of tbe property owned and used by the corporation in Ohio, 
where situated, and the value of the property of the corporation owned and used 
outside of Ohio. 

4. The proportion of capital stock of the corporation represented by the 
property owned and used by the business transacted in Ohio. 

Section 184 General Code provides that from the facts thus reported and 
any other facts coming to his knowledge, the secretary of state shall determine 
the proportion of capital stock of the corporation represented by its property 
and business in this state, and shall charge and collect from such corporation 
for the privilege of exercising its franchise in this state, one·tenth of one per 
cent. upon the proportion of its authorized capital stock represented by property 
owned and used and business transacted in this state, but not less than ten 
dollars in any case. 

It is a familiar principle of law that no state has the power to authorize a cor
poration of its creation to exercise its corporate franchise in another state except 
with the express or implied consent of such state. A.nyrightorpowertodobusiness 
which a corporation of one state may presume to exercise in another, therefore, 
exists purely by virtue of the rule of comity-a rule which, it seems, in some 
respects has the force and effect of a rule of the common law. 
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It is a principle equally well settled, following what has just been said, that 
since a corporation has no absolute right to recognition in a state other than 
that of its creation, but depends for its recognition on the express or implied 
assent of such state, .it may grant such assent and authorize a foreign corpora
tion to do business therein on such terms and conditions as it may think proper 
to impose, provided, of course, such conditions do not infringe on the constitu
tion and laws of the United States. 

In pursuance of this power to prescribe conditions upon which foreign cor
porations may enter this state for the purpose of transacting business herein, 
the legislature has enacted the statutory provisions above noted. From the 
terms of sections 178 and 183 General Code, it is apparent that the conditions 
therein imposed apply only to the corporations transacting or doing business in 
this state or which seek to do so. 

In this connection it may be noted that irrespective of statutes of this kind, 
a foreign corporation is only liable to state franchise taxation based on its do
ing business if it in fact does business in the state, and what constitutes "doing 
business" is to be determined from what it actually does. It cannot consist in 
;the corporation's doing what it has a right to do without the consent of the 
state. 

Judson on Taxation, section 175. 

Statutes of similar import to the above, applying to foreign corporations 
of different kinds, have been enacted in practically all of the states, and the 
provisions of these statutes in respect to what constitutes "doing business" 
within the meaning of these terms as used in such statutes have been construed 
in many decisions of the courts of the several states and of the United States. 
In these decisions, however, the courts for the most part have refrained from 
formulating any general rule for determining when a foreign corporation is 
"doing business" within th~ meaning of such statutes, but have contented them
selves in determining whether under the facts in the particular cases such cor
porations are within the statute. 

With respect to mercantile and commercial corporations it may be noted 
that in so far as any general rule can be gathered from the decisions the phrase 
"doing business" within any particular state, as applied to such corporations, 
implies corporate continuity of conduct in respect to such business such as 
might be evidenced by the investment of capital, the maintenance of an office for 
the transaction of business and those incidental circumstances Which attest the 
corporate intentto avail itself of the privilege of carrying on the business and 
activities such as appertain to the ordinary business and purpose of the corpora
tion as distinguished from acts simply within its corporate powers. 

Penn Colliers Co. v. McKeever, 183 N. Y., 98; 
Simons-Burk Clothing Co. v. Linton, 90 Ark., 96; 
Kilgore v. Smith, 122 Pa., 48; 
Caesar v. Cappell, 83 Fed. Rep., 403-422; 
Cooper Mfg. Co. v. Ferguson, 113 U. S., 727; 
Toledo Commercial Co". v. Glenn Mfg. Co., 55 0. S. 217, 222, 223. 

From the facts stated in the communication above referred to and quoted, 
it appears that with respect to this state the sole activity of The Rubber Goods 
Manufacturing Company consists of the owning of property situated here, the 
purchase and sale of which was consummated outside of the state, which prop
erty it proposes to lease by an instrument to be executed and delivered like-
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wise outside of the state of Ohio. Under this state of facts I am inclined to the 
view that The Rubber Goods Manufacturing Company is not required to comply 
with the provisions of sections 178 or 183 General Code. 

As before noted both of said sections by their terms are predicated upon 
the condition that the foreign corporation is transacting or doing business in 
"this state, and it has been uniformly held that the ownership by a foreign cor
poration of property within the jurisdiction of a particular state cannot of itself 
constitute "doing business" by the corporation therein. 

Judson on Taxation, section 176; 
Missouri Coal and Mining Co. v. Ladd, 160 Mo., 435; 
Sullivan v. Southern Timber Co., 103 Ala., 371. 

In the case of Wilson v. Peace, 85 S. W., Reporter, 31 (Tex.), it was held 
that the mere fact that a foreign corporation owned land and leased it to a 
farmer, the rent to be paid in grain, does not show that the company was doing 
business in the state within the foreign corporation statutes. 

In the case of Zonne v. Minneapolis Syndicate, 220 U. s., 187, it was held 
that a corporation which merely holds title to the land subject to lease and 
received the rental thereon is not engaged in business within the federal corpora
tion excise tax law of 1909, which provides that every corporation organized for· 
profit and having a capital stock represented by shares, organized under the 
laws of the United States or of any state or territory of the United States, or 
under the acts of congress applicable to Alaska or the District of Columbia, or 
organized under the laws of any foreign country and engaged in business in any 
state or territory of the United States or in Alaska or in the District of Colum
bia, Shall be required to pay annually an excise tax with respect to the carrying 
on or "doing business" of such corporation. 

In the case of the Louisville Property Company v. the Mayor and City 
Council of the City of Nashville, 114 Tenn.; 213, which was an action brought by 
a foreign corporation against the city of Nashville for damages to its property, 
the defense was made that the company had not complied with the statutes of 
the state of Tennessee, requiring a foreign corporation, as a condition to the 
right of carrying on business in the state, to file with the secretary of state a 
copy of its charter. The court held that regardless of the qualifications under 
this statute of the state the company's title was good against anyone other ·than 
the state; and also held that it was not necessary for the corporation to procure 
a license inasmuch as the statute made a distinction between the acquisition of 
property and the "doing of business,'' and that the lawmakers evidently contem
plated that a foreign corporation might enter the state to engage in business, and 
yet not seek to acquire property, or might buy property, and still not do business. 

A case of interest in the consideration of the question here presented is that 
of the People of the State of New York ex rei. The Singer Manufacturing Com
pany v. Wemple, 150 N. Y., 46. The case was one arising under the franchise tax 
law of the state of New York, and the opinion of the court, so far as the same 
touches the question at hand, is as follows:-

"The relator is a foreign corporation carrying on a portion of its busi
ness in this state. The comptroller of the state of New York imposed a 
tax on the corporation for the year ending November 1st, 1890, of $2,-
569.99, under chapter 542, Laws of 1880, and the acts amendatory thereof. 
The general term of the third department ordered a reduction of the tax 
to $1,163.74, and the comptroller appeals from that order. 



ATTORNEY -GENERAL. 

"The facts are undisputed; the report of the relator to the comptrol· 
ler fixes the amount of capital stock employed in this state at $372,· 
397.10; the relator also advised the comptroller that about $900,000 of 
its surplus Earnings were invested in real estate in the city of New 
York, then under lease and not occupied by it, but the intention was to 
erect a new building when the existing leases expired, and to use a small 
portion of it for the offices of the company and lease the remainder to 
tenants. 

"The comptroller insists that the amount so invested in real estate 
must be added to the capital stock reported as employed in this state 
and the tax computed on the total sum, while the relator contends that 
the real estate constitutes no part of the capital stock enployed within 
this state. 

"We are of opinion that the amount represented by the real estate 
was no portion of the capital stock employed within this state even if 
the $900,000 was a part of the capital stock of the company; it was an 
independent investment, and was in no sense employed within this state 
in the transaction of the ordinary business of the relator. (People ex 
rel. The Southern Cotton Oil Company v. Wemple, 131 N. Y., 64.) If at 
any time the whole or any portion of this real estate should be used by 
the relator in carrying on its business in this state a different question 
wo~ltl be presented, which need not now be considered." 
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Although, as appears from the facts stated in the communication above re
ferred to, the acquisition of this property in Ohio and the subsequent leasing of 
the same to the other corporation mentioned therein are by acts which have been 
consummated, or will be consummated, outside of the state, yet even if the 
whole transaction were conducted in this state it would not, in my opinion, con. 
stitute the transaction or doing of business under the statutory provisions above 
noted, and this for the reason that the transaction would be an isolated one not 
connected with any continuous corporate activity pertaining to the ordinary busi
ness and purpose of the corporation. 

In this connection it seems to be the concensus of opinion that a corporation 
to come within the purview of the statutes of this kind prescribing conditions on 
the right of foreign corporatiqns to do business within the state must transact 
therein some substantial part of its ordinary business which must be continuous 
in the sense at least that it is distinguished from mere casual or occasional 
transactions, and it may be laid down as a general rule that the act of a foreign 
corporation in entering into a single contract or transacting or performing an 
isolated business act in the state does not ordinarily constitute the carrying 
on or doin~ business therein. 

Cooper Mfg. Co. v. Ferguson, 113 U. S., 727; 
Delaware, etc., Canal Co., v. Mahlenbrock, 63 N. J., Law, 281; 
Penn Coiners Co. v. McKeaver, supra; 
Booth v. Weigand, 30 Utah, 135. 

In keeping with this principle numerous authorities may be cited to the point 
that when a foreign corporation receives a mortgage on land in the domestic 
state such corporation is not "doing business" within the meaning of the foreign 
corporation statute. 

Caesar v. Cappell, supra; 
Floorshine Bros. Dry Goods Co. v. Lester, 60 Ark., 120; 
Keene Guaranty Savings Co. v. Lawrence, 32 Wash., 572. 
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In the case of Lakeview Land Co. v. Traction Co., 95 Tex. 252, 257, it was held 
that a purchase, outside of the state by a foreign corporation, of land in the state 
did not constitute the doing of business within the state in the purview of a 
statute of this kind. 

On the considerations noted herein, I am of the opinion, therefore, that if, 
as stated in the communication received by me from the law firm of Squire, 
Sanders & Dempsey, the activities of The Rubber Goods Manufacturing Co. are 
to be limited to the acts stated therein, they will not be required to comply with 
either the provisions of section 178 or 183 of the General Code. 

In arriving at this conclusion I find that I am in substantial accord with an 
opinion of my predecEssor, Mr. Turner, addressed by him to the Tax Commission 
of Ohio, June 12, 1916, (Opinions of the Attorney-General, 1916 Vol. II, p. 995). 
The conclusions herein reached are likewise in substantial accord with the 
opinions of my predecessor, Mr. Hogan, found in the Annual Report of the 
Attorney-General for the years 1912 and 1913, at pages 526 and 86 respectively. 

237. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN FAIR
FIELD, CHAMPAIGN, PUTNAM AND CLARK COUNTIES. 

COLUlii:BUS, OHIO! May 3, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communications of May 2, 1917, enclosing certain 
final resolutions in reference to the construction of highways, on which you aslt 
my approval. The final resolutions cover the·following highways: 

"Fairfield County-Sec. 'M-2' Cincinnati-Zanesville road, Pet. No. 
2318, L C. H. No. 10. 

"Champaign County-Sec. 'q' Urbana-West Jefferson troad, Pet. No. 
2146, I. C. H. No. 188. 

"Putnam County-Sec. 'h' Kalida-Lima road, Pet. No. 2853-T, I. C. 
H. No. 134. 

"C)ark County-Sec. 'A-1' Springfield-Jamestown road, Pet. No. 2166, 
I. C. H. No. 472." 

I have examined carefully the different final resolutions and find them cor
rect in form and legal. I am, therefore, returning the same to you with my 
approval endorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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238. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF THE 
COUNTY COMMISSIONERS OF LOGAN COUNTY. 

COLUMBUS, OHIO, May 4, 1917. 

Industrial Commissiqn of Ohio, Columbus, Ohio. 

GE~TLEMEN:-

"In re: Bond issue in sum of $8,000.00 by board of county commis
sioners of Logan county, Ohio, in anticipation of collection of assessment 
for improvement of Ansley Road No. 20." 

I have examined the transcript of the proceedings of the board of county 
commissioners and other officers relating to the above bond issue, and as cor
rected in certain particulars to conform with the request of this department, I 
find the same to be in conformity with the provisions of the General Code of 
Ohio, relating to county road improvements of this kind; and I am of the opin
ion that proper bonds executed by the proper officers will constitute valid and 
binding obligations of Logan county. 

No bond or coupon form was furnished with the transcript, as requested by 
me, but I am this day instructing the county auditor to forward to me tbe 
printer's form copy of the same before the bond and coupons are printed, to the 
end that this department may know that the same are in proper legal form. 

239. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 1'HE 
COUNTY COMMISSIONERS OF LOGAN COUNTY. 

COLUMBUS, OHIO, May 4, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLE:I1E~:-

"In re: Bond issue by the board of county commissioners of Logan 
county, Ohio, in the sum of $9,500.00 in anticipation of collections for 
Pugh Road Improvement No. 118." 

I have examined the corrected transcript of the proceedings of the board of 
county commissioners and other officers of Logan county, Ohio, relating to the 
above bond issue, and find same to be in all respects regular and in conformity 
with the sections of the General Code of Ohio relating to road Improvements of 
this kind. 

No bond or coupon form was furnished with tbe transcript, as requested by 
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this department, but I am this day instructing the county auditor to send to me 
printer's form copy of same before such bonds and coupons are printed, to the 
end that this department may know same are in proper legal form. 

240. 

Very truly yours, 
JOSEPH McGHEE, 

·Attorney-General. 

EIGHT HOUR LAW-DOES NOT APPLY TO WORKMEN ENGAGED IN 
OPERATION OF MUNICIPAL POWER-HEAT-LIGHT AND WATER 
PLANTS-WORKMEN WORKING FOR PUBLIC AND WORKMEN EN
GAGED ON PUBLIC WORK DISTINGUISHED. 

The provisions of section 17-1 G. C. and of section 37 of article II of the co·n
stitution do not apply to workmen engaged, in the operation of. municipal power, 
heat, light ana water plants, tor the reason that these men are workmen work
ing tor the public and not workmen engaged, on a public work. 

COLUli!BUS, OHIO, M:ay 4, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-Your communication of April 26, 1917, in which you ask for 
certain information, was duly received. Your communication reads as follows: 

"Section 17-1 of 103 Ohio Laws, page 854, reads as follows: 
" 'Except in cases of extraordinary emergency, not to exceed eight 

hours shall constitute a day's work and not to exceed forty-eight hours 
a week's work, for workmen engaged on any public work carried on or 
aided by the state, or any political subdivision thereof, whether done by 
contract or otherwise; and it shall be unlawful for any person, cor
poration or association, whose duty it shall be to employ or to direct 
and control the services of such workmen to require or permit any of 
them to labor more than eight hours in any calendar day or more than 
forty-eight hours in any week, except in cases of extraordinary emer
gency. This section shall not be construed to include policemen or fire
men.' 

."Former Attorney-General Hogan rendered an opinion, ruling that 
engineers, firemen and other workmen in municipal heat, water and 
power plants, did not come within the terms of the statute, and that. 
such employes were exempt from its operation. 

"Mr. Hogan's opinion was reversed by his successor, Mr. Turner, 
who, in Opinion No. 814, rendered September 10, 1915, ruled that all mu
nicipal power, heat, light and water plants came within the definition of 
public ·works, and all persons engaged in the construction, repair, re
placement, alteration, maintenance, or operation thereof, were subject to 
the provisions of the above law. 

"In accordance with Mr. Turner's opinion, this department on Au
gust 18, 1916, issued Factory Order No. 7108 to Harry E. Rock, director 
of public service, Urbana, Ohio, ordering the city of Urbana to adopt a 
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working schedule for engineers, firemen, and other workmen in and 
about the city waterworks plant, on a basis of not more than eight hours 
per day, or more than forty-eight hours in any one week. 

"Service Director Rock and Mayor Talbert of Urbana, have ques
tioned the legality of our order, and up to the present time have refused 
to comply with the same. Therefore, before instituting legal proceedings 
to compel compliance, I believe it would be advisable to secure an opin
ion from the present attorney-general involving the construction of the 
law referred to, making particular inquiry as to its application to em
ployes engaged in the maintenance and operation of municipal water
works, heat, power and light plants. 

"We will await your decision in the matter before taking any 
action." 
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In your communication you ask for a construction of section 17-1 G. C., and 
inasmuch as you have quoted this section in full in your communication, I will 
not requote the same in my opinion. As said section 17-1 G. C. was enacted 
in view of the constitutional provision found in section 37 of article II, I desire 
to quote said constitutional provision, which reads as follows: 

"Except in cases of extraordinary emergencies, not to exceed eight 
hours shall constitute a day's work, and not to exceed forty-eight hours 
a week's work, for workmen engaged on any public work carried on or 
aided by the state, or any political subdivision thereof, whether done by 
contract, or otherwise." 

Since the adoption of said section 37 of article II as a part of our constitu
tion, constructions have been placed upon ~he same a number of times by this 
department, and, as you suggest in your communication, these constructions have 
not always been harmonious. In order to have in mind just what has been 
decided by this department, I will set out briefly the different opinions ren
dered in reference to the application of this particular section. 

On February 13, 1914, Hon. Timothy S. Hogan rendered an opinion in 
which he held that the provisions of this section do not apply to educational 
institutions. This opinion is found in Vol. I of the Annual Report of the At
torney-General for 1914, p. 283. Mr. Hogan held: 

"Such an institution is not a public work in the sense Intended by 
the statute." 

On April 29, 1914, Mr. Hogan rendered another opm1on, found in VoL I of 
the Annual Report of the Attorney-General for 1914, p. 595, in which he held 
that the provisions of said section do not appl)' to engineers, firemen and other 
employes of the waterworks department of a city. 

On April 30, 1915, Hon. Edward C. Turner, my predecessor in office, ren
dered an opinion, found in Vol. I of the Opinions of the Attorney-General for 
1915, p. 598, in which he held that the provisions of said section do not apply to 
employes engaged fn the work of the agricultural experiment station at Woos
ter, Ohio. In this opinion he affirmed the findings of Hon. Timothy S. Hogan 
made in the two opinions above set forth. He used the following language in 
rendering his opinion (p. 599): 

"The answer to your question depends necessarily upon the mean
ing and scope of the words, 'public work carried on or aided by the state.' 
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The meaning of this language has been considered and construed by my 
predecessor·, the Hon. Timothy S. Hogan, in two opinions-one of the 
date of March 11, 1914, addressed to Hon. R. H. Hughes, acting presi
dent of Miami university, and the other of date April 29, 1914, addressed 
to Hon. C. E. Van Dusen, city solicitor of Lorain, Ohio. 

"Without going into or repeating the process of reasoning and 
argument contained in the!le two opinions, suffice it to say that I agree 
with the conclusions reached by Attorney-General Hogan, and I am of 
the opinion that the language referred to in section 37 of artiJ;le II of 
the constitution and in section 17-1 of the General Code, applies only to 
public work of a constructive, improvement or betterment character, 
and not to the general routine performed under or in various depart· 
ments of the state. As stated in the opinion of April 29, 1914, above re
ferred to, there is a wide distinction between 'workmen engaged in pub· 
lie work' and 'workmen working for the public'. 

"I am, therefore, of the opinion that general routine experiment 
station work does not come within the purview of sections 17-1 and 17-2 
of the General Code." 

While Mr. Turner in the above opinion agreed with Mr. Hogan that the em
ployes of a municipal waterworks department do not come under the provisions 
of said section, yet in an opinion rendered by him on September 10, 1915, found 
in Vol. II of the Opinions of the Attorney-General for 1915, p. 1713, he held that 
employes engaged in the operation of municipal power, heat, light and water 
plants are within the provisions of said section, thus apparently reversing him
self and Mr. Hogan. 

On March 29, 1917, I rendered an opinion (No. 151), in which I held that the 
provisions of said section do not apply to employes of the state hospital located 
at Massillon, Ohio. In this opinion I commented upon the opinions heretofore 
rendered, and concurred in the two opinions of Mr. Hogan and the first opinion 
rendered by Mr. Turner. So that in passing upon the question now before me, 
I feel that it would not be advisable to again go into the matter of reviewing 
the former opinions rendered by this department, or in any way try to har
monize the same. Further, I feel that the law which might be applied to the 
matter in question has been thoroughly discussed in the former opinions, and 
therefore I shall not attempt to discuss the law in its application to this section. 
I desire, however, to note carefully the reading of said provision and draw my 
conclusion from this alone. 

Let us note the wording of the provision itself. The only part of it neces
sary to be considered particularly is: 

"Except in cases of extraordinary emergency, not to exceed eight 
hourse shall constitute a day's work and not to exceed forty-eight hours 
a week's work, for workmen engaged on any public work carried on or 
aided by the state, or any political subdivision thereof, whether done by 
contract or otherwise;". 

1. It will be noted that the language is: 

"for workmen engaged on any public work", 

and not for workmen engaged in any public work. The word "on" has a dis
tinctive meaning. This meaning is radically different from the word "in". The 
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word "on" immediately brings to one's mind the idea of a building, structure, 
improvement. It involves the idea of something being erected, constructed, 
made. It brings to one's imagination something that is growing, expanding, 
developing. It, too, compels one to consider that some time the thing being 
constructed, erected, developed, will reach a finished state. In other words, the 
thing will be completed at some time in the future. 

It is impossible for one to think of a workman working on something with
out at the same time instinctively thinking that day after day the thing on 
which the man is working is nearing completion, and nearing completion because 
of the efforts of the workman. It would be an impossibility to conceive of a 
workman's working on something and yet never getting the thing upon which 
he works any nearer to a completion. 

A man might be engaged in the work which would run on from day to day 
with no change; in other words, a mere routine; a business, a profession, a 
vocation. But one cannot conceive of the word "on" being used in connection 
with mere routine; a business, a profession, a vocation. There is a vast differ
ence between: 

A man's working on a building; 
A man's working in a building; 
A man's working on the state house; 
A man's working-in the state house; 
A man's working on a municipal water plant; 
A man's working in a municipal ·water plant. 

In other words, there is a great difference between working on a public work 
and working in a public work. 

2. The word used in the said section is on a "work". The word "work" 
signifies something definite, an object, something with form and shape and ex
istence. A carpenter, stone mason, bricklayer, a road builder, may be engaged in 
working upon a "work"; but it is a terrific straining of the English language to 
say that a person working as a fireman, engineer, meter reader, etc., in the 
matter of operating any business, could be said to be a workman engaged on a 
"work". He is engaged in a vocation, an occupation, a business, just as the 
lawyer, the office man, the preacher, the school teacher. The school teacher ls 
engaged in a most important public work. But what a straining of the English 
language it would be to say that he is engaged on a public work, under the terms 
of the section of the statute now under consideration. Yet he is engaged in 
work for the pu_blic just as is the man engaged in the operation of a municipal 
power, heat, light and water plant. 

3. It will aid us materially, in construing this provision, to note this lan
guage, "carried on or aided by the state". The very term "aided by the state" 
shows clearly what was in the mind of the convention and of the legislature in 
adopting the provisions above set forth. There is some definite specific work to 
do, which is to cost a certain sum of money to complete, which the state is go· 
ing to pay for itself, or it is going to aid some political subdivision in paying 
for the same, or it is a work carried on by some political subdivision, with
out any assistance from the state. This language plainly evidences that the 
convention and the legislature, in adopting the above provision, bad in mind 
some particular piece of work which either the state could do itself, or could 
aid in doing, or some political subdivision could do itself. 
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Further, the provision states the same principle shall apply "whether done 
by contract or otherwise". These words throw a flood of light upon the mean
ing of the whole provision. Where there is a public work to be done by the 
state or a political subdivision of the same, they can do the work in one of 
two ways, either by contract with some one to perform the work, or do the 
work themselves. That is, they could let the job to some contractor, who would 
do the work for a certain stipulated sum and employ the "necessary labor there
for, or the state or political subdivision can employ the necessary material and 
labor and do the work under their own supervision. 

Whether the work is let to a contractor and he employs labor, or whether 
the state or political subdivision employs the labor directly, the eight hour per 
day rule applies. It would be impractical and inconsistent to talk about letting 
a contract for doing the work in the matter of operating a municipal power, 
heat, light and water plant. There is nothing in connection with this which at 
all contemplates the letting of a contract. The municipality might let the con
tract for the construction of a m"unicipal power, heat, light and water plant, or 
it might employ the labor and oversee the work itself. In such a case the pro
visions of the statute under consideration would undoubtedly apply. But such 
a construction cannot be placed upon said provisions when it comes to applying 
it to men engaged in running the said plant. 

4. The language, "except in cases of extraordinary emergency", throws 
much light on the language which follows. There might be extraordinary emer, 
gencies in cases where bridges are washed out by a flood, or public works are 
destroyed by the elements, in which it might be absolutely necessary to employ 
workmen in the erection of the same, due to certain circumstances, for more 
than eight hours per day and forty-eight hours per week; but it could hardly 
be said that these words couid be used in reference to men working in their 
daily vocation and business of operating a municipal power, heat, light and 
water plant. 

In a careful reading of the entire provision, we do not find a single word, 
phrase or clause which would seem to indicate that its terms were meant to 
apply to employes engaged in running municipal power, heat, light and water 
plants. The men there employed are not engaged on a public work, nor engagP-d 
in repairing or maintaining a public wo~k. The distinction between the occu
pation or vocation of men working in a municipal power, heat, light and water 
plant, and the occupation or vocation of those working on a public work, can
not be better stated than as stated by Mr. Hogan, to this effect: In the former, 
tbey are workmen working for the public; in the latter they are workmen en
gaged on a public work. 

Moreover, in placing a construction upon this statute, it must be kept in 
mind that we are considering a criminal statute; that the courts" always place a 
strict construction upon the language used therein; and that nothing is in· 
eluded in the terms of the statute other than that which is included in the plain 
meaning of the language used therein. 

On account of all the above, I am of the opinion that workmen engaged in 
the operation of municipal power, heat, light and water plants do not come 
.within the provisions of section 17-1 G. C., nor within the provisions. of section 
37 of article II of the constitution. 

I affirm the opinions above set out, rendered by Hon. Timothy S. Hogan, and 
the opinion of Mr. Turner rendered on April 30, 1915, found in Vol. I of the 
Opinions of the Attorney-General for 1915, p. 598. 

In passing, I suggest that this is a matter which might with propriety be 
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passed upon by the courts, owing to the fact that opinions rendered by this de· 
partment are so varying and confusing that they are of but little assistance to 
public officials in the matter of performing their duties. 

241. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL COUNCIL-BEFORE ENACTING ASSESSI-NG ORDINANCE FOR 
AN IMPROVEMENT-SHOULD ENACT RESOLUTION SETTING FORTH 
METHOD OF ASSESSMENT AND PART OF COST TO BE ASSESSED 
AGAIJNST ABUTTING PROPERTY OWNERS. 

In cases in which the council of a municipality decides to assess against abut· 
ting property owners the cost and expense, or any part thereof, of an improve
ment, under the provisions of section 3952 G. 0., the council should, before enact
ing the assessing ordinance, enact a resolution setting forth the method of 
making the assessment and the part of the cost to be assessed against the abut
. tiny property owners. 

CoLUMBUS, OHIO, May 4, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLE::IIEX :-I have a communication of recent date in which Ralph Lev
inson, solicitor of the village of Bergholz, asks for certain information set out 
in his communication. His communication reads as follows: 

"The village of Bergholz of Jefferson county, Ohio, of wh~ch the 
undersigned is solicitor, has entered into an agreement with the county 
commissioners of Jefferson county under the Cass highway law, being 
sections 6949 to 6954, and also in Year Book 106, pages 608 to 610. 

"The agreement provides that of the portion of the road to be im
proved which runs through the village, the commissioners and the vil
lage will assume one-half of the costs and expenses. A notice of the 
road improvement has been published by the commissioners in the same 
manner as it does in all county roads, a copy of which I am herewith 
enclosing. 

"The village desires to assess the one-half which it has assumed on 
the abutting property owners. As yet there has been no ordinance or 
resolution passed in council providing for such assessments. An ordi· 
nance of council consenting to the extension of the road through the vil
lage, the resolution authorizing mayor and clerk to enter into the 
agreement with the commissioners and for the village to assume the one
half and the agreement itself are the only things as yet done by council. 
However, the last two sentences of section 6952 read as follows: 

"'The council of said municipality may assess against abutting 
property owners all or any part of the cost and expense of said improve
ment to be paid by it under agreement with the county commissioners. 

20-Vol. 1-A. G. 
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Said assessments shall be made in one of the methods provided for in 
the case of street improvements wholly within the municipality, and 
under the exclusive control of the council.' 

"The question which confronts me and which I am not satisfactorily 
able to understand from this law, is whether or not council may accom
plish this by merely passing an 'assessing ordinance' after the work has 
been completed and in that ordinance set forth that it has chosen to so 
assess its part in that manner by virtue of this 'Cass law'. And if assess
ment so made would be binding on the property owners and collectible 
the same as other assessments and taxes. 

"Or on the other hand whether council would have to proceed in 
this case the same as. in street improvements made exclusively by the 
municipality and pass the usual resolution declaring the necessity for the 
improvement and then follow this up with the 'ordinance determining to 
proceed with the improvement.' 

"The village in this instance as well as the commissioners desire to 
proceed with this improvement in order that it might be completed this 
summer as soon as possible. For. that reason we prefer not to be obliged 
to wait all this time, for such legislation and the notices to mature, 
unless it be absolutely essential towards making the assessments of the 
village on the abutting property owners legal and collectible. 

"I realize that strictly speaking your department does not give 
opinions to solicitors, but inasmuch as this law is not yet settled and 
there are no court decisions, that I find on this point, I sincerely hope 
that in this instance you will grant me sufficient consideration to en
lighten me on this point. By reason of this law being primarily the 
county road proposition, I am inclined to think that some of these ques
tions at least have been before your department already." 

While the communication does not state whether the improvement in the vii-
. !age of Bergholz is to be of a greater width than that contemplated by the county 

commissioners, yet from the language used I am assuming that the improvement 
in the village is to be of the width contemplated by the county commissioners, 
and that it is not the intention of the village council to provide for a greater 
width than that contemplated by the county commissioners. 

Further, it must be kept in mind that the provisions of sections 6949 to 6954 
inc. G. C. map out the course to be pursued and the steps to be taken when the 
county commissioners extend a road improvement into a municipality, whether 
the road in the municipality is of the width contemplated by the county commis
sioners, or whether the village council decides to improve the portion in the vil
lage to a greater width than that contemplated by the county commissioners. 

While the language in sections 6951 and 6952 G. C. is a little misleading, 
yet there is no question in my mind that the legislature intended the provisions 
of these sections to apply to both cases. Under my assumption of fact section 
6950 G. C. is not material in answering your question. 

To make sure that the solicitor and this department have a correct under
standing as to all matters connected with the proposed improvement, I am going 
to suggest a few matters that are not directly involved in the request made by 
the solicitor. 

In order to understand this matter thoroughly, it will be necessary to quote 
sections 6949, 6951 and 6952 G. C., which are as follows: 
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"Sec. 6949. The board of county commissioners may extend a pro
posed road improvement into or through a municipality when the con
sent of the council of said municipality has been first obtained, and such 
consent shall be evidenced by the proper legislation of the council of 
said municipality entered upon its records, and said council may assume 
and pay such proportion of the cost and expense of that part of the pro· 
posed improvement within said municipality as may be agreed upon be
tween said board of county commissioners and said council. 

"Sec. 6951. If the board of county commissioners approve the same, 
said board shall have prepared the necessary plans, profiles, cross
sections, specifications and estimates for the improvement of such ~r
tion of said road, to the width indicated in said resolution of such 
municipality. The estimatEs therefor shall set forth in detail the prob
able cost and expense of so much of said improvement as is made nec
essary by reason of the same being improved to said increased width. 
After the plans, specifications, profiles, cross-sections and estimates have 
been returned to the county commissioners by the county surveyor, and 
by them approved, the county commissioners shall cause a copy thereof to 
be filed with the clerk of said municipality. Said plans, profiles, specifi
cations and estimates shall also state what proportion of said increased 
cost is made necessary by improving street intersections. 

"Sec. 6952. Upon receipt of such copy the council of such munici
pality may approve such plans, specifications, profiles, cross-sections and 
estimates, and such council may enter into an agreement with the board 
of county commissioners of such county as to the part of the estimated 
cost and expense of said improvement that is to be paid by said munici
pality on account of the increased width of the said improvement. 
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"After such plans and specifications have been approved and the 
agreement has been entered into by the said council with the county 
commissioners determining what part of the estimated cost and expense 
of said improvement is to be paid by said municipality, council shall 
cause notice to be given that said plans have been approved and said 
agreement entered into, by one publication in some newspaper of general 
circulation in the municipality, and said notice shall fix a time when 
claims for compensation and damages on account of the proposed im
provement shall be filed. If any claims for compensation or damages are 
filea and the council is not able to agree upon the amount of the same 
with the persons filing such claims, they shall order proceedings to be 
instituted in a court of competent jurisdiction, to inquire into such 
claims for compensation and damages in the manner provided for in the 
case of street improvements wholly under the control and jurisdiction of 
the municipality. All compensation and damages on account of said im
provement shall be paid by the municipality. The council of said munici
pality may assess against abutting property owners all or any part of the 
cost and expense of said improvement to be paid by it under agreement 
with the county commissioners. Said assessments shall be made in one 
of the methods provided for in the case of street improvements wholly 
within the municipality, and under the exclusive control of the council." 

In looking over the provisions of these three sections, it is fairly evident that 
the course which ought to be followed by the village council and the county 
commissioners, in the improvement of the kind set out in the communication, is 
as follows, and that the steps taken should be in the following order: 
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1. Consent of the village council given to the county commissioners to ex
tend the improvement into or through the village (Sec. 6949 G. C.). 

2. Preparation of plans, profiles, cross-sections, specifications and estimates 
for the improvement of a portion of the road lying within the municipality (Sec. 
6951 G. C.). 

3. The return of said plans, profiles, cross-sections, specifications and esti
mates by the county surveyor to the county commissioners (Sec. 6951 G. C.). 

4. The approval of said plans, etc., by the county commissioners (Sec. 
6951 G. C.). 

5. A copy of the plans, profiles, cross-sections, specifications and estimates 
to be filed with the clerk of the municipality (Sec. 6951 G. C.). 

6. The approval by the village council of said plans, profiles, cross-sections. 
specifications and estimates (Sec. 6952 G. C.). 

7. Agreement of the council of the municipality With the county commis
sioners as to the part of the cost and expense of the improvement within the 
municipality to be borne by each (Sec. 6952 G. C.). 

8. Notice to be given that the said plans, specifications, profiles, cross
sections and estimates have been approved by the village council and that the 
agreement has been entered into between the village council and the county 
commissioners as to the part of the cost and expense each is to bear (Sec. 
6952 G. C.). 

This I believe is the natural and logical order which ought to be pursued in 
the matter of such an improvement. The agreement upon the part of the village 
council and the county commissioners, as to the portion of the cost and expense 
of the part of the improvement within the village that each is to bear, might be 
made before the approval of the plans, specifications, profiles, cross-sections and 
estimates, but the parties would be acting somewhat in the dark before they 
knew what the estimated cost and expense of the improvement would be. 

The approval of the plans, profiles, etc., ought to be done by resolution or 
ordinance. Further, I believe that the notice to be given ought to be done by 
resolution or ordinance providing that a notice should be given in accordance 
with the provisions of section 6952 G. C. 

After the above steps have been taken, all jurisdictional matters will have 
been performed and the county commissioners may proceed with the improve
ment. In fact, after the approval of the plans, profiles, etc., and after the agree
ment is entered into as to the division of the cost and expense of said improve
ment, the county commissioners might proceed with the improvement, inasmuch 
as the provisions in step number 8 have nothing whatever to do with the county 
commissioners, but merely with the question of compensation and damages to 
be granted on account of the proposed improvement. 

Now, we come directly to the question which is contained in the following 
two paragraphs: 

"The question which confronts me and which I am not satisfactorily 
able to understand from this law, is whether or not council may accom
plish this by merely passing an 'assessing ordinance' after the work has 
been completed, and in that ordinance set forth that it has chosen to 
so assess its part in that manner by virtue of this 'Cass law'. And if as
sessment so made would be binding on the property owners and collect
ible the same as other assessments and taxes. 

"Or on the other hand whether council would have to proceed in this 
case the same as in street improvements made exclusively by the munici-
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pality and pass the usual resolution declaring the necessity for improve
ment and then follow this up with the 'ordinance determining to proceed 
with the improvement'." 
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It is my opinion that the procedure first stated is correct; that is, the village 
council would need only to pass an assessing ordinance. As you suggest, section 
6952 G. C. provides in part: 

"The council of said municipality may assess against abutting prop
erty owners all or any part of the cost and expense of said improvement 
to be paid by it under agreement with the county commissioners. Sai"d 
assessment shall be made in one of the methods provided for in the case 
of street improvements wholly within the municipality and under the 
exclusive control of the council." 

This section refers to section 3812 G. C., which provides that the assessment 
may be made by any of the following methods: 

"1. By a percentage of the tax value of the property assessed. 

"2. In proportion to the benefits which may result from the im
provement, or 

"3. By the foot front of the property bounding and abutting upon 
the improvement." 

So that the provisions of section 6952 G. C. have to do merely with the as
sessment. Every other step has been taken. It would be of no avail or purpose 
to take the other steps provided for in the case of street improvements. When 
the village council agrees with the county commissioners to assume a certain 
part of the cost and expense of the improvement in the municipality, the matter 
is settled so far as the village is concerned. The obligation is fixed. The die is 
.cast. This amount agreed upon may be assessed against abutting property 
owners as provided in section 3812 G. C. This would require simply the assess
ing ordinance. Under the ruling of our courts this ordinance may be passed 
during the progress of the work, or at the completion thereof. See: 

Morgan v. City of Cleveland, 4 Dec. Rep. 113. 

But it is my opinion that it would be preferable to pass this ordinance at the 
completion of the work. This for the reason that the exact cost and expense of 
the improvement would then be known. 

Our courts have held that the ordinance of necessity provided for in sec
tion 3814 G. C. was provided for both to fix a time within which claims for dam
ages must be presented, and also to prevent hasty and inconsiderate action on the 
part of the municipal corporation. But such an ordinance would be useless in 
the present case, due to the fact that section 6949 G. C. takes care of the one 
part of the question and section 6952 G. C. takes care of the matter of fixing a 
time when claims for compensation and damages should be presented. 

The question now is as to whether anything ought to be done by the village 
council before they enact the assessing ordinance, or whether the assessing ordi
nance is the only thing that remains to be done. The resolution of necessity, as 
said, is not necessary. But section 3815 G. C. provides that this resolution shall 
also determine the method of assessment, tte mode of payment, etc. 

Hence, I am of the opinion that your council should adopt a resolution deter-
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mining the method of assessment, the proportion of the total cost and expense of 
the improvement assumed by the village and the fraction of the cost and expense 
of the improvement assumed by the village, to be assessed against the abutting 
property owners, and the number of installments in which the assessments will 
be paid. In doing this, council will be guided by sections 3814 and 3818 G. C. 

The adoption of this resolution need not delay the progress of the work, as 
the county commissioners have jurisdiction over this matter. Your council can 
proceed with the enacting of this resolution even after the county commissioners 
have commenced the work upon said improvement ThEn not earlier than twenty 
days after notice is completed, as provided in section 3818 G. C., your council can 
proceed with the assessing ordinance. But, as said before, this assessing ordi
nance comEs more logically at the completion of the work. 

Hence, answering your question specifically, it is my opinion that your coun
cil should adopt a resolution determining the method of assesmr!ent and setting 
forth the part of the total cost and expense of the improvement to be borne by 
the village, and the fraction of said part to be assessed against· the abutting 
property owners, together with the number of installments in which the assess
ments will be paid, and this before they enact the assessing ordinance. 

242. . 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CONSTRUCTION OF SECTION 1008 G. C.-RELATING TO THE HOURS OF 
LABOR FOR WOMEN-AS AMENDED MARCH 20, 1917. 

The exemption of Saturday in section 1008 G. a., as amended in the act 
passed March 20, 1917, applies only to mercantile establishments. 

The words "located in any city," as found in said, act, apply only to mercan
tile establishments. 

COLUJ\IBUS, OHIO, May 4, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have your communication of April 10, 1917, which reads 
as follows: 

"House Bill No. 327, by Mr. Reynolds, contains the following: 

"'Females over eighteen years of age shall not be employed or per
mitted or suffered to work in or in connection with any factory, work
shop, telephone or telegraph office, millinery, or dressmaking establish
ment, restaurant or in the distributing or transmission of messages or in 
any mercantile establishment located in any city, more than nine hours 
in any one da~, except Saturday, when the hours of labor in mercantile 
establishments may be ten hours, or more than six days, or more than fifty 
hours in any one week, but meal time shall not be included as a part of 
the work hours of the week or day, provided, however, that no restriction 
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as to hours of labor shall apply to canneries or establishments engaged 
in preparing for use perishable goods, during the season they are engaged 
in canning their products.' 

"Will you please advise this commission whether or not in your 
opinion the exemption for Saturdays is to apply to mercantile establish
ments only, or whether or not it may apply to factories, workshops, 
restaurants, etc., as enumerated above?" 
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I also have your subsequent letter of April 19, 1917, which reads as follows: 

"On April 10 I wrote to you in reference to H. B. No. 327. 
"In making up this opinion, I wish you would consider whether the 

words 'located in any city' modify the phrase 'in any mercantile estab
lishment' only, or whether they apply to all of the industries specifically 
mentioned in the act." 

House Bill No. 327, passed March 20, 1917, and filed in the office of secretary 
of state March 29, 1917, reads as follows (omitting formal parts): 

"* • Sec. 1008. Every person, partnership or corporation employ
ing females in any factory, workshop, business office, telephone or tele
graph office, restaurant, bakery, millinery or dressmaking establishment, 
mercantile or other establishments shall provide a suitable seat for the 
use of each female so employed and shall permit the use of such seats 
when such female employes are not necessarily engaged in the active 
duties for which they are employed and when the use thereof will not 
actually and necessarily interfere With the proper discharge of the duties 
of such employes, such seat to be constructed, when practicable, with an 
automatic back support and so adjusted as to be a fixture but not ob
struct employes in the performance of duty, and shall further provide a 
suitable lunch room, separate and apart from the work room, and in es
tablishments where lunch rooms are provided, female employes shall be 
entitled to no less than thirty minutes for meal time; provided, that in 
any establishment aforesaid in which it is found impracticable to pro
vide a suitable lunch room, as afores;c1id, female employes shall be en
titled to not less than one hour for meal time during which hour they 
shall be permitted to leave the establishment. Females over eighteen 
years of age shall not be employed or permitted or suffered to work in or 
in connection with any factory, workshop, telephone or telegraph office, 
millinery or dressmaking establishment, restaurant or in the distribut
ing or transmission of messages or in any mercantile establishment lo
cated in any city, more than nine hours In any one day, except Saturday, 
when the hours of labor in mercantile establishments may be ten hours, 
or more than six days, or more than fifty hours in any one week, but 
meal time shall not be included as a part of the work hours of the week 
or day, provided, however, that no restriction as to hours of labor shall 
apply to canneries or establishments engaged in preparing for use per
ishable goods, during the season they are engaged in canning their 
products. 

"Section 2. That said original section 1008 of the General Code be, 
and the same is hereby repealed." 

"* • Jl 
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Section 1008 G. C., before the last amendment, 103 0. L. 555, read as fol
lows: 

"Every person, partnership or corporation employing females in any 
factory, workshop, business office, telephone or telegraph office, restau
rant, bakery, millinery or dressmaki-ng establishment, mercantile or 
other establishments shall provide a suitable seat for the use of each 
female so employed and shall permit the use of such seats when such· 
female employes are not necessarily engaged in the active duties for 
which they are employed and when the use thereof will not actually 
and necessarily interfere with the proper discharge of the duties of such 
employes, such seat to be constructed, where practicable, with an auto
matic back support and so adjusted as to be a fixture but not obstruct 
employes in the performance of duty, and shall further p:·:Jvide a suit
able lunch room, separate and apart from the work room, and in estab
lishments where lunch rooms are provided, female employes shall be 
entitled to no less than thirty minutes for meal time; provided, that in 
any establishment aforesaid in which it is found impracticable to pro
vide a suitable lunch room, as aforesaid, female employes shall be en
titled to not less than one hour for meal time during which hour they 
shall be permitted to leave the establishment. Females over eighteen 
years of age shall not be employed or permitted or suffered to work in 
or in connection with any factory, workshop, telephone -or telegraph 
office, millinery, or dressmaking establishment, restaurant or in the dis
tributing or transmission of messages or in any mercantile establish
ment located in any city, more than ten hours in any one day, or more 
than fifty-four hours in any one week, but meal time shall not be in
cluded as a part of the work hours of the week or day, provided, how
ever, that no restriction as to the hours of labor shall apply to can
neri€s or establishments engaged in preparing for use perishable goods." 

It will be noted that the amendment of March 20, 1917, in addition to chan~ 
ing the l'iours of labor from ten to nine, consists of the words: 

"except Saturday, when the hours of labor in mercantile establishments 
may be ten hours." 

It is axiomatic that when the language used by the legislative body is plain 
and unmistakable, there Is no need of applying rules of construction. The 
amendment made by the last legislature is so plain, that "he who runs may 
read." They merely sought to grant the option of extending the hours of labor in 
mercantile establishments 011 Saturday to ten hours, while they reduced the 
hours in any one day from the ten hours that applied to all the establishments 
enumerated in that part of the section, to nine hours. 

In order to answer the question raised by your supplemental letter of April 
19, 1917, it is necessary to consider the said section 1008 prior to its amendment, 
as found in 103 0. L. 555. 

In 102 0. L. 488, will be found the act as passed May 311 1911. This section 
reads in part as follows: 

"Sec. 1008. * Females over eighteen years of age shall not be 
employed or permitted or sufferP.d to work in or in connection with any · 
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factory, workshop, telephone or telegraph office, millinery, or dressmak
ing establishment, restaurant or in the distributing or transmission of 
messages more than ten hours in any one day, or more than fifty-four 
hours in any one week, but meal time shall not be included as a part of 
the work hours of the week or day, provided, however, that no restric
tion as to the hours of labor shall apply to canneries or establishments 
engaged in preparing for use perishable goods." 

617 

It will be noted that section 1008 as passed May 31, 1911, was amended by the 
act found in 103 0. L. 555, by the insertion of the phrase, 

"or in any mercantile establishment located in any city." 

The sole purpose of that amendment was to make that portion of the section 
apply to mercantile establishments located in cities. It will be recalled that at 
the time this amendment was sought to be made it was insisted very strongly 
that the reasons calling for such a law did not exist to the same extent in vil
lages where the volume of business transacted was not so great nor as continu
ous as in cities. It was urged that in villages more hours would be needed and 
that since less labor would be required, the same evils that would result from 
the long hours of labor could not ensue. 

It is my view that the words "located in any city" modify and apply to the 
term "in any mercantile establishment." I think that the above history of this 
legislation and the plain words used in the slight amendments made in the acts 
passed by the three preceding legislatures clear up the question of any ambigu
ities. 

Answering your question specifically, I am of the opinion that the exemp
tion of Saturday, as found in the amendment of March 20, 1917, applies only to 
mercantile establishments, and further that the words "located in any city" 
apply only to mercantile establishments. 

In answering the above, I am assuming but not passing upon the consti
tutionality of the statute. 

Very truly yours, 
JOSEPH MCGHEE, 

Attorney-General. 
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243. 

COUNTY COMMISSIONERS-OF MIAMI COUNTY-HAD NO LEGAL AUTHOR· 
ITY TO ENTER INTO CONTRACT WITH AN ENGINEER-TO MAKE 
MAPS, ETC., OF CONSERVANCY DISTRICT-AND TESTIFY BEFORE 
COMMISSIONER8-BECAUSE OF AUDITOR'S FAILURE TO FILE CER
TIFICATE U.NDER 5660. 

The county commissioners of Miami county entered into a contract with an 
engineer to make certain surveys and collect certain data in connection with 
the proposed plan of the Miami conservancy district for flood prevention, especial
ly as to the effect of such plan if adopted in Miami county. The contract also pro
vided that this engineer was to receive an additional sum for testifying before 
the conservancy board in connection with objections entered by the county com
missioners. However, the county auditor failed to file a certificate under section 
5660 G. 0. HELD: That the county commissioners, because of the auditor's 
failure to file such certificate, had no legal authority to enter into this contract. 

COLUMBUS, OHIO, May 4, 1917. 

HoN. R. A. KERR, Prosecuting Attorney, Troy Ohio. 

DEAR Sm:-I have your letter of March 2, 1917, as follows: 

"Enclosed I hand you resolution passed by the board of county com
missioners of this city, rElative to the employment of an assistant engi
neer to work in connection with the county surveyor, in furnishing a 
hydrographic survey, etc., all of which is set up in the resolution. I 
also enclose copy of contract entered into by the commissioners and John 
W. Hill by virtue of such resolution. 

"You ·will note that the resolution says that the assistance is asked 
by virtue of General Code No. 2411. In my .opinion it is quite doubtful 
whether section No. 2411 is broad enough to cover employment of this 
kind. All of the work covered by the contract has been paid for except
iqg the $545.00 mentioned as payable in the event said John W. Hill is 
called upon to testify, which he was. As stated before, I do not think the 
section 2411 mentioned covers the case at hand. The only other section 
that I find that might apply is section 10 of the flood emergency act of 
1913, providing for additional engineers where their services were ren
dered necessary by reason of the flood of 1913. This section, however, 
provides that payment may be made from money borrowed under the 
provisions of this act. I cannot see, however, how it would cover the 
case in question. 

"The previous bills paid under this contract ·were paid by the com
missioners after they had been approved as follows: 'Approved: L. P. 
Knopp, at request of prosecuting attorney'. L. P. Knopp is the county 
engineer. 

"Mr. Hill has done this work, and I feel he should be paid, but at 
the same time I do not see how the bill can be allowed according to 
law. 
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"I would appreciate it very much if you would let me have your 
opinion at an early date concerning this matter, as it has been in my 
hands' since shortly after my taking office on January 1st, but has not 
received immediate attention because of the pressure of criminal work." 

The agreement referred to provides: 

"AGREEMENT. 

"This agreement made this 13th day of Marcl1, A. D. 1916, by and be
tween the boards of county commissioners of Miami county, Ohio, party 
of the first part, and John W. Hill, party of the second part. 

"WITNESSETH. Party of the first part does hereby employ John 
W. Hill as an assistant engineer to work in connection with the county 
surveyor to make, furnish and provide for said county a hydrographic sur
vey of the Miami river valley and the Stillwater river valley, through 
Miami county, Ohio, within the flood lines of March 25, 1913; said survey 
to be sufficient in the judgment of the said John W. Hill to furnish him 
the necessary data upon which to testify in court, if necessary, in regard 
to flood protection in said county without the building of dams in said 
Miami river and said Stillwater river, and to make an estimate of the 
cost for the improvement of the channel of the said Miami and Stillwater 
rivers in said county, so as to control future floods without the building 
of dams in the said Miami and Stillwater rivers, and to do all things nec
essary or required to make such survey, report and maps, "f:lereinbefore 
referred to. And to make an estimate of the cost of the construction of 
the dam or dams, proposed to be constructed by the Morgan Engineering 
Company of said county; to make an estimate of the number of acres 
that would be flooded if said proposed dam or dams were built; to make 
an estimate of the cost of the dam proposed to be built in the Miami con
servancy district (provided the said Hill can procure a set of plans 
showing said proposed dam or dams, or can obtain access to the same 
when filed as an official plan in the office of the board of directors of 
said conservancy district, or in the court of common pleas of Montgom
ery county, Ohio, on objection to the same), and the said Hill shall also 
make to the said board of county commissioners, or to an attorney by 
it designated, a written· report, if r€quired, of all the facts and informa
tion he has obtained by reason of this contract, and the said party of the 
first part agrees to pay to the said John W. Hill as compensation, as such 
assistant engineer, the sum of five thousand four hundred fifty dollars 
( $5,450.00) payable as follows: Sixteen hundred thirty-five dollars 
($1,635.00) to be paid within thirty (30) days after the said Hill begins 
work, and sixteen hundred thirty-five dollars ($1,635.00) to be paid with
in sixty (60) days after the said Hill begins work, sixteen hundred 
thirty-five dollars ($1,635.00) to be paid when work is completed, and five 
hundred forty-five dollars ($545.00) to be payable in the event the said 
John W. Hill is called upon to testify in any proceeding involving the 
question of flood prevention in said county, it being agreed and under
stood that the last mentioned amount is to be payable only in case the 
said Hill is called upon to testify, and shall be payable upon the conclu
sion of the testimony of the said Hill. 

"The said part of the second part in consideration of the said amount 

619 
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hereinbefore mentioned does agree with the party of the first part to 
perform all the things in this contract required of him. 
(Signed) "0. M. HUNT, 

"B. S. LEVERING, 
"OHAS. H. JACKSON, 

"Board of county commissioners of Miami county, Ohio, party of the 
first part. 

(Signed) "JOHN W. HILL, 
"Party of the second part." 

Since requesting my opmwn in this matter you have given me the addi
tional information that no certificate was filed by the county auditor under 
section 5660 G. C. This section was formerly section 2834b R. S., and it has 
frequently been held that it is mandatory, and that unless it is complied with, 
the county commissioners cannot make a valid contract. 

In the case of State v. Commissioners, 19 0. C. C., p. 27, it was held: 

"(1) Sec. 2834b R. S. is mandatory, and is made condition prece
dent to be complied with before the board of county commissioners can 
make a lawful contract, and the certificate is as much a condition prece
dent as is the fact that the funds are provided. 

"(2) A failure of the petition in a suit on such a contract, to aver 
that the proper certificate was first obtained, is fatal to the action." 

See North v. Commissioners, 10 0. C. C., ( n. s.), 462; 
Stolz v. Selz, 12 0. D., N. P., 665; 
Stone Company v. Trustees, 18 0. D., N. P., 136; 
Buchanan Bridge Co. v. Campbell, 60 0. S., 406; 
Lancaster v. Miller, 58 0. S., 558. 

From these authorities it is clear that inasmuch as the county auditor did 
not file a certificate under section 5660 General Code at the time the commis
sioners entered into this contract with Mr. Hill, they (the county commission
ers) did not enter into a legal agreement and the balance of $545.00 cannot, 
therefore, be legally paid Mr. Hill. 

The above being true, discussion of whether or not the county commis
sioners might have had the power to enter into such a contract, as set out herein, 
is unnecessary. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 
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244. 

VILLAGE SCHOOL DISTRICT-l\iAY BE ESTABLISHED AS SEPARATE 
DISTRICT-UNDER DIRECT SUPERVISION OF COUNTY SUPERIN
TElXDENT WHEN APPLICATION IS MADE BEFORE JUNE 1ST OF ANY 
YEAR. 

A village school district which makes application to the county boara of edu
cation before June 1st of any year may be established as a separate district 
under the direct supervision of the county superintendent. 

CoLcllmus, OHIO, May 5, 1917. 

Hox. BEXTOX G. HAY, Prosecuting Attorney, Wooster, Ohio. 

DEAR SIR:-In your letter {}f March 22, 1917, you ask my opinion on the fol
lowing statement of facts: 

"The village of Rittman maintains a first grade high school, and in 
March, 1917, the board of education of said village made application to 
the county board of education to be continued as a separate district under 
the direct supervision of the county superintendent, the object of the 
application being to dispense with the services of the district superin
tendent. The district superintendent ·maintains that said village board 
of education cannot make such application and that the county board can
not make it a separate district under the direct supervision of the county 
superintendent and thus dispense with the services of the district superin
tendent, the district superintendent maintaining that such application 
could not be made after September 10, 1915." 

Your inquiry calls for a consideration of the matter of supervision of village 
school districts. 

Prior to thfl time the new school code was enacted, supervision of village 
schools was provided for by Revised Statutes section 4017-a, as follows : 

"The board of education of each village * * * may appoint a 
suitable person to act as superintendent * * * for a term not longer 
than three school years, the term to begin within four months of the 
day of appointment; but nothing herein shall be construed as prevent
ing two or more districts uniting and appointing the same person as 
superintendent. "' * * The superintendent shall, upon his accept
ance of the appointment, become empowered to visit the schools under 
his charge, direct and assist teachers in the performance of their duties, 
classify and control the promotion of pupils, and perform such other 
duties as the board may determine. He shall report to the board of 
education, annually, and oftener if required, as to all matters under his 
supervision, and may be required by the board to attend any or all of 
its meetings and may take part in its deliberations, but shall not 
vote; • • *" 

The above part section quoted from the Revised Statutes was carried into 
the General Code under section numbers 7705 and 7706 and read in part as 
follows: 

"Section 7705: The board of education of each village, township 
and special school district may appoint a suitable person to act as 
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superintendent * * * for a term not longer than three school years, 
to begin within four months of the date of appointment. But nothing 
herein shall prevent two or more districts uniting and appointing the 
same person as superintendent. 

"Section 7706: Upon his acceptance of the appointment, such super
intendent may visit the schools under his charge, direct and assist 
teachers in the performance of their duties, classify and control the pro
motion of pupils, and perform such other duties as the board deter
mines. He shall report to the board of education annually, and oftener 
if required, as to all matters under his supervision, and may be re
quired by it to attend any and all of its meetings. He may take part in 
its deliberations, but shall not vote. * * *" 

It will be noted, then, that supervision was not a new proposition as far 
as village schools were concerned when ·the provisions in relation thereto were 
enacted in the new school code. Many villages, perhaps most of them, em
ployed superintendents to supervise the schools. Sometimes such superintend
ents spent all of their time so supervising and sometimes they spent a part of 
their time teaching. Many villages, _too, united with some other district and 
employed a superintendent to supervise the schools of several districts so united 
for that purpose, so that at the time of the enactment of the new school code 
there were outstanding many contracts of employment between boards of educa
tion of village school districts and superintendents or between boards of edu
cation of such united school districts and superintendents, which contracts may 
or may not have extended beyond the time when it was the duty of the county 
board of education to arrange the county school districts into supervision dis
tricts, as provided by section 4738 G. C., when first enacted. Whatever con
tracts there were then outstanding carried with them vested rights which 
could not ba affected by legislation. 

General Code section 4740 as found in 104 0. L., 141, reads as follows: 

"Section 4740: Any village or rural district or union of school 
districts for supervision purposes which already employs a superintend
ent and which officially certifies by the clerk or clerks of the board of 
education on or before July 20th, 1914, that it will employ a superin
tendent who gives at least one-half of his time in supervision, shall 
upon application to the county board of education be continued as a 
separate supervision district so long as the superintendent receives a 
salary of at least one thousand dollars and continues to give one-half 
of this time to supervision work. Such districts shall receive such por
tion of state aid for the payment of the salary of the district superin
tendent as Is based on the ratio of the number of teachers employed to 
forty, multiplied by the fraction which represents that fraction of the 
regular school day which the superintendent gives to supervision. The 
county superintendent shall make no nomination of a district superin
tendent in such district until a vacancy in such superintendency occurs. 
After the first vacancy occurs in the superintendency of such a district 
all appointments shall be made on the nomination of the county super
intendent in the manner provided in section 4739. A vacancy shall 
occur only when such superintendent resigns, dies or fails of re-election. 

"Any school district or districts, having less than twenty teachers, 
isolated from the remainder of the county school district by supervision 

. districts provided for in this section shall be joined, for supervision 
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purposes, to one or more of such supervision districts, but the superin
tendent or superintendents already employed in such supervision dis
trict or districts shall be in charge of the enlarged supervision district 
or districts until a vacancy occurs." 

The above section provided that three classes of districts might remain or 
continue as separate supervision districts and not be affected by the provisions 
of the new school code in relation to district supervision. The three classes 
were village, rural and union of school districts tor supervision purposes. The 
districts, however, of the three classes which "already employs a superin
tendent" and which officially certified on or before July 20, 1914, and complied 
with the other provisions of said section were the only districts of the classes 
mentioned which might "be continued. as a separate supervision district." Th!!-t 
is to say, when the supervision plan of the new school code became effective, 
all schools of the county school district, except city schools and village schools, 
specially exempted, were to be a part of a supervision district of a county school 
district unless such school could qualify under the provisions of General Code 
section 4740 as a separate supervision district and the separate supervision 
districts were limited to the three classes above named and to those in said 
classes which alrea(ily employed a superintenctent and which followed the other 
provisions in said section contained. The above section was construed in 
Attorney-General's Reports for 1914, page 980, on an inquiry as to whether or 
not a rural school district might join a village school district which already 
employed a superintendent and the two districts thus joined be a separate 
supervision district, but it was held: 

"Under section 4740 General Code, as amended, a village district 
already employing a superintendent cannot join with a rural school dis
trict which never employed a superintendent and which districts were 
never heretofore joined together for supervisory purposes, by employing 
a superintendent in common upon application to the county board of 
educalion to be joined and continued as separate districts, as author
ized in said section." 

i 
In .other words, it was held that section 4740 applied only to such districts 

as bad theretofore employed a superintendent and which were so employing such 
superintendent at the date of such amendment, and that a district which had 
not already theretofore employed a superintendent could not qualify as a 
separate supervision district. In fact, said decision held that separate supervi
sion districts which had not existed theretofore, could not under the provisions 
of said amendment be created or established as such. 

In 1915 said section 4740 G. C. was twice amended by the same legislature, 
first in Senate Bill No. 282, found in 106 0. L., 398, as follows: 

"Any village or rural school district or union of school districts for 
high school purposes which maintain a first grade high school, and which 
employs a principal shall upon application to the county board of 
education before June 1st of any year, be continued as a separate dis
trict under the direct supervision of the county superintendent. Such 
district shall continue to be under the direct supervision of the county 
superintendent until the board of education of such district by resolu
tion shall petition to become a part of a supervtston district of the 
county school district. Such principals shall perform all the duties 
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prescribed by law for a district superintendent, but shall teach such 
part of each day as the board of education of the district or districts 
may direct. Such districts shall receive no state aid for the payment 
of the salaries of their principals and the salaries shall be paid by 
the board employing such principals." 

Said section, however, never became effective, for on the same day was 
passed by the legislature Senate Bill No. 323, found in 106 0. L., 439, which 
again amended said section 4740 to read as follows: 

"Any village or rural school district or union of school districts for 
high school purposes which maintains a first grade high school and 
which employes a superintendent shall upon application to the county 
board of education before September 10, 1915, or before June 1st of any 
year thereafter, be continued as a separate district under the direct 
supervision of the county superintendent. Such district shall continue 
to be under the direct supervision of the county superintendent until 
the board of education of such district by resolution shall petition to be
come a part of a supervision district of the county school district. Such 
superintendents shall perform all the duties prescribed by law for a dis
trict superintendent, but shall teach such part of each day as the board 
of education of the district or districts may direct. Such districts shall 
receive no state aid for the payment of the salaries of their superin
tendents, and the salaries shall be paid by the boards employing such 
superintendents." 

I 
Only the last above quoted section, then, will be considered as the amend-

ment of 1915. It would seem that from the use of the word "continued" in 
said section that the legislature intended separate supervision districts to exist 
only where such districts had theretofore been in existence and that if any dis
trict which maintained a first grade high school had not theretofore existed as 
a separate supervision district, it would be impossible to have the same become 
a supervision district because of the use of said words "be continued as a 
separate district." The language, however, is in direct conflict with certain 
other language of said section and the intent of the legislature can only be 
gathered from a careful consideratiQn of all the language of said section. 

When section 4740 G. C. was first enacted, it was necessary for a certificate 
of the clerk to be filed with the county board of education as to the matters 
therein required on or before July 20, 1914. In 1915 said section was amended 
so that instead of filing a certificate, as required in the original section, it was 
only necessary for a board of education to file an application and in the year 
1915 said application could be filed on or before September lOth thereof. In any 
year thereafter said application could be filed "before June 1st." It was not 
the intention that the filing was to be an annual affair, for said section con
tinues: 

"Such district shall continue to be under the direct supervision of 
the county superintendent until the board of education of such district, 
by resolution, shall petition to become a part of a supervision district of 
a county school district." 

So that something else outside of an annual filing of such application, 
'where separate supervision districts already existed, was meant. Only one thing 
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could be meant, that is, that any district which maintains a first grade high 
school and which employs a superintendent might, in any year, before June 
1st thereof, file with the county board of education an application and thus be 
established or created as a separate supervision district. 

The same view seems to have been taken of this matter by my predecessor, 
Hon. Edward C. Turner, for in Opinions of the Attorney-General for the year 
1915, volume I, page 948, the following language is used: 

"Therefore, what seems to be the controlling intention of the sec
tion, as amended by Senate Bill No. 323, is that the districts therein 
referred to may be not only 'continued' as separate supervision dis
tricts, but also established as such upon application prior to the speci
fied dates." 

Answering your question, then, I advise you that the village school district 
board of education which made such application before June 1st may be estab
lished as a separate supervision district as provided by section 4740 G. C. 

245. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

A DOMESTIC INSURANCE COMPANY-NOT DOING BUSINESS IN THIS 
STATE_,NOT LIABLE FOR PAYMENT OF FRANCHISE TAX-AL
THOUGH NOT REQUIRED TO FILE REPORTS: WITH SUPERINTEND
ENT OF INSURANCE. 

Though a domestic insurance company is not "doing business in this state" 
tcithin the meaning of section 9590 General Code and is not therefore "requirea 
by law to file'reports with the superintendent of insurance" as provided for in 
said section, said compa:ny is exempted by the .provisions of section 5518 Gen
eral Code from the requirement of making reports to the tax commission as a 
domestic corporation tor profit and paying the franchise taxes provided for by 
sections 5495 et seq. General Code. 

CoLu~mcs, Orno, May 7, 1917. 

HoxoRABLE WILLIAlii D. FULTOX, Secretary of State, Colt~mbus, Ohio. 

DEAR Sm:-1 have the honor to acknowledge receipt of your favor o! 
March 19, 1917, requesting my opinion, in which you say: 

"The Globe Insurance Company, a corporation organized under the 
laws of this state, has tendered to this office a certificate of dissolution, 
with the proper fee. 

"We desire to be advised whether the same can be received and filed 
without a certificate from the tax commission, certifying that all Willis 
taxes have been paid. 

"As we are advised, this corporation has not been transacting busi
ness for a number of years, and all the data and information in regard 
to this corporation is in your office." 

This company, which is a domestic corporation for profit, prior to the year 
1893 transacted business in the state of Ohio as an insurance company. On April 
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28 of said year it reinsured all of its outstanding risks, and has not been in 
business since that date. The only business of any kind that was transacted by 
the company since it reinsured its outstanding business. has been to 
take care of certain real estate which it owned and held pending the 
sale thereof and the sale of some securities it had on hand at that 
time for the purpose of paying its obligations and distributing the balance to 
its stockholders. During this time the company has not filed report with either 
the superintendent of insurance or with the tax commission of Ohio,. and has 
not paid either the franchise tax pr<>vided for in the Willis Jaw, and the later 
amendments of the said law or the tax imposed by Jaw upon the gross premiums 
collected by insurance companies. 

Specifically, your question is whether or not you are authorized to accept a 
certificate of dissolution of this corporation without a certificate from the tax 
commission showing that all the Willis Jaw taxes have been paid by the com· 
pany. 

Section 5495 of the General Code, originally enacted in 1902 as a part of 
section 1 of the Willis franchise tax Jaw (95 0. L., 124), and as since amended 
and carried into the General Code, provides that annually during the month of 
May each corporation for profit organized under the laws of this state shall make 
a report to the tax commission, which report is to be signed and verified in the 
manner provided by section 5496 of the General Code, and is to contain the 
information prescribed by section 5497, which section, together with section 5496 
G. C. was likewise originally enacted as a part of the Willis franchise tax Jaw 
of 1902. 

Section 5498 of the General Code provides tbat upon the filing of the report 
provided for in the preceding section of the General Code above mentioned, the 
tax commission shall determine the amount of the subscribed or issued and out
standing capital stock of the corporation and certify such amount to the auditor 
of state, who is required to charge and collect from said company a fee of 
3/20ths of one per cent upon its subscribed or issued and outstanding stock, 
which fee shall not be Jess than ten dollars in any case. 

Section 5520 -of the General Code provides that the mere retirement from 
business or voluntary dissolution of a corporation shall not exempt it from the 
requirements to make report and pay the fee or tax in accordance with the pro
visions of the sections before mentioned; while section 5521 of the General 
Code provides that in case of dissolution or revocation of its charter on the 
part of a domestic corporation or of the retirement from business in this state 
on the part of a foreign corporation, the secretary of state shall not permit a 
certificate of such action to be filed with him until the commission has certi
fied that all reports, etc., are filed, and that all taxes, fees and penalties thereon 
due from such corporation have been paid. 

Section 5518 of the General Code provides as follows: 

"An incorporated company, whether foreign or domestic, owning 
or operating a public utility in this state, and as such required by Jaw to 
file reports with the tax commission and to pay an excise tax upon its 
gross receipts or gross earnings as provided in this act, and insurance, 
fraternal beneficial, building and Joan, bond investment and other cor
porations, required by law to file annual reports with the superintendent 
of insurance, shall not be subject to the provisions of sections one hun
dred and six to one hundred and fifteen (Sees. 5495 to 5504 G. C.) inclu
sive of this act." 
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Giving application to the provisions of szction 5518 of the General Code 
just quoted, I note the provisions of section 9590, of the General Code, Which 
require that the president or vice-president and secretary of each insurance com
pany organized under the laws of this or any other state and doing business in 
this state annually on the first day of January, or within thirty days thereafter, 
to prepare under oath and deposit in the office of the superintendent of insurance 
a statement of the condition of such company on the 31st day of December next 
prec€ding, said statement or report to contain in detail the information further 
prescribed in the said section. 

Referring to the statement required of insurance companies under the pro
visions of section 9590 of the General Code just noted, section 5432 of the Gen
eral Code provides that in such annual statement to the superintendent of insur
ance every insurance company shall set forth the gross amount of premiums re
ceived from it by policies covering risks within the state during the preceding 
calendar year without deductions for remissions, return premiums, etc. 

Section 5433 of the General Code provides that if the superintendent of 
insurance finds such report to be correct, he shall compute an amount of 2%% 
on the balance of the gross amount of premiums and considerations received for 
reinsurance, which amount so computed shall be paid by the company as a tax: 
to be covered into the general revenue fund of the state. 

Section 5518 of the General Code was originally enacted as section 7 of the 
Willis franchise tax law of 1902, which section provided as follows (95 0. L., 
127): 

"Provided that electric light, gas, natural gas, ·waterworks, pipe line, 
street railroad, electric interurban railroad, steam railroad, messenger, 
union depot, express, freight line, sleeping car, telegraph, telephone and 
other corporations, required by law to file annual reports with the 
auditor of state, and insurance, fraternal, beneficial, building and loan, 
bond investment, and other corporations required by law to file annual 
reports with the superintendent of insurance, shall not be subject to the 
provisions of the preceding sections of this act. Provided, further, that 
a corporation ·shall not be required to file its first annual report under 
this act until the proper month hereinbefore provided for the filing of 
such report, next following the expiration of six months from the date of 
its incorporation or admission to do business in this state." 

The court of appeals of Cuyahoga county was called upon to construe this 
section as to some of its provisions in the case of The Cleveland and Pittsburgh 
Railroad Company v. the State of Ohio, 2 Ohio App. 228 (20 C. C. N. S., 61). 
The court in this case had under consideration the question of whether The 
Cleveland and Pittsburgh Railroad Company, a corporation organized for profit 
under the laws of this state, was liable for the franchise tax provided by the 
Willis law from the year 1902 to 1908, inclusive. 

It appears that this railroad company previous to the year 1871 owned and 
operated a railroad within this state. On October 25, 1871, The Cleveland and 
Pittsburgh Railroad Company leased all its property to The Pennsylvania Rail
road Company and surrendered possession of all its railroad and all property 
and equipment connected therewith to The Pennsylvania Railroad Company; 
The Cleveland and Pittsburgh Railroad Company, however, retaining its cor
porate existence for the purpose of collecting its rents under the lease and dis
tributing the same as dividends to its stockholders with an agreement to pay 
for the extensions, renewals, betterments and increased facilities for its railroad 
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property; The Pennsylvania Railroad Company to operate the road and pay all 
taxes lawfully assessed against it. In April, 1873, all rights under this lease 
were assigned to The Pennsylvania Company, which company, it seems, has 
ever since been in possession of the property of The Cleveland and Pittsburgh 
Railroad Company, and has paid all taxes assessed on the real and personal 
property of The Cleveland and Pittsburgh Railroad Company. Aft~r leasing 
its property, The Cleveland and Pittsbufgh Railroad Company did not at any 
time pay franch.ise taxes under the Willis law, neither did it pay any excise 
taxes under the Cole law, which law, among other things, defined a railroad com
pany within the meaning and purpose of the act as a corporation engaged in 
operating a railroad wholly or partially in this state, and provided further that 
railroad companies should file an annual report or statement with the auditor 
of state in the form as therein prescribed and pay an annual excise tax based 
on the gross earnings of the company. 

In the case above cited counsel for the state construing section 7, of the 
Willis law, as originally enacted, maintained that the phrase 

"required by law to file annual reports with the auditor of state", 

qualified and limited the term steam railroads, and that inasmuch as The Cleve
land and Pittsburgh Railroad Company as a non-operating company was not re
quired to file reports with the auditor of state, the railroad company was not 
within the exemption of section 7, of the Willis law, and was therefore liable 
for the franchise tax provided by the said law. The court, however, held that 
the designation of "steam railroads" in section 7, of the Willis law in itself gave 
steam railroad corporations the exemption provided for in said section, and 
that the phrase, 

"required by Jaw to file annual reports with the auditor of state", 

limited and qualified only the term "other corporations'' immediately preceding, 
and that together the only purpose of these terms was to complete the enumer
ation of the exempted corporations, and not to limit and qualify the enumer
tion of the exempted corporations already made. 

The court, in its opinion in this case, at pages 65 and 66, says: 

"Clearly the intention was to exempt steam railroad corporations, 
and the other fourteen mentioned corporations, from the operation of 
the act, and also to exempt therefrom such other corporations, if any, 
then existing, or which might thereafter be authorized by law to file an
nual reports with the auditor of state. 

"The use of the words 'other corporations required,' etc., was to com
plete the enumeration of exempt corporations and not, as claimed by the 
state, to limit and qualify the enumeration already made. 

"At least two good reasons appear for this conclusion: There was 
then in existence at least one kind of corporation (equipment company) 
not enumerated, which was required to file annual reports with the 
auditor of state, and other like companies might afterwards be author
ized by Ja·w, in which event section 7 of the Willis act, with its enumera
tion of exempt companies, but without the general words, 'other com
panies', etc., would have to be amended every time such new companies 
might be authorized. 
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"We think the legislature meant something by its enumeration of 
exempt companies in section 7, and that the courts are not at liberty to 
disregard this enumeration and rewrite the statute as suggested by the 
attorney-general. That is for the legislature to do, and it is significant 
that the legislature has not done it, though more than ten years have 
elapsed and subsequent legislation has wholly revampt the laws upon the 
subject here involved. 

"We conclude that the statute is unambiguous and plain, requiring 
nothing to be added to or taken from its words so that it may be under
stood and applied by the taxing officers of the state, and that by its plain 
terms The Cleveland and Pittsburgh Railroad Company, being a steam 
railroad corporation, is exempt from the provisions of the Willis act. 

"This conclusion makes it unnecessary to examine other statutes 
claimed to be in pari materia, or to go beyond the words of section 7 
itself, to determine the intention of the legislature in enacting said sec
tion. The section intends what it says." 
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Section 7 of the Willis franchise tax law of 1902 was carried into the General 
Code, as adopted by enactment, in 1910 as section 5541, and was later amended 
by the Hollinger Jaw (102 0. L., 224) and carried into the General Code as sec
tion 5518 thereof. In its present form this section, as will be noted, does not 
enumerate the particular public utility corporations exempted from the payment 
of franchise taxes, but the provisions of said section with reference to such cor
porations are general in their terms and provide that an incorporated company, 
whether foreign or domestic, owning or operating a public utility in this state 
and as st~ch required by law to file reports with the tax commission and pay 
an excise tax on its gross receipts or gross earnings, shall be exempt from the 
payment of this franchise tax required of other corporations. 

By comparison of the provisions of section 5518 of the General Code with 
the provisions of section 7 of the Willis Jaw as originally enacted, it will be 
noted that no change whatever has been made in the language of the original 
section with respect to the exemptions therein granted to insurance, fraternal, 
beneficial, building and loan, bond investment and other corporations required 
by law to file annual reports with the superintendent of insurance. 

In section 5518 as in original section 7 of the Willis law of 1902, there is 
a specific enumeration of the particular classes of corporations required by law 
to file annual reports with the superintendent of insurance which enumeration, 
as in the original act, is followed by the phrase, 

"and other corporations required by law to file annual reports with the 
superintendent of insurance." 

Giving effect to the decision of the court of appeals of Cuyahoga county in 
the case of The Cleveland and Pittsburgh Railroad Company v. the State of 
Ohio, it follows that the phrase just above quoted following the specific enum
eration made in both of these sections does not qualify or limit the specific kinds 
of corporations enumerated, but that the specific enumeration of corporations 
named in said section in itself imports a legislative intent to exempt such cor
porations from the payment of the franchise taxes; and inasmuch as insurance 
companies are so specifically enumerated as exempt in both section 7 of the 
Willis Jaw as originally enacted, and in section 129 of the Hollinger law, Which 
is nov: srction 5518 of the General Code, I am quite clearly of the opinion that 
The Globe Insurance Company is exempt from liability for the payment of fran-
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chise taxes, though as a company not "doing business in this state" it does 
not make the annual report provided for by section 9590, and is not required 
to do so. 

Answering your question specifically, therefore, I am of the opinion that 
you are authorized to accept a certificate of dissolution of this company without 
a certificate from the tax commission of Ohio showing a payment by this 
company of franchise taxes. 

The conclusion reached by me in this matter is directly opposed to that 
reached by my predecessor, Honorable Edward C. Turner, in an opinion affecting 
this precise question and the same insurance company, directed to the tax com
mission of Ohio, under date of December 29, 1916, being Opinion No. 2131, found 
on page 1945, Vol. II, Opinions of the Attorney-General for 1916. 

The conclusion of Mr. Turner in the opinion above referred to, that The 
Globe Insurance Company was required to make payment of franchise taxes, is 
based wholly upon the consideration that the said company as an insurance 
company "not doing business in this state" was not required to make annual 
reports to the superintendent of insurance, an argument based on a construction 
of section 5518 General Code, which, as we have seen, was specifically denied bY 
the court in the case of The Cleveland and Pittsburgh Railroad Company v. State 
of Ohio, supra. The decision of the court in this case, to my mind, is squarely 
in point on the question here presented and inasmuch as the said decision was 
practically affirmed by the supreme court of this state in an order made by such 
court overruling a motion to direct the court of appeals to certify its record for 
the specific reason that it did not appear from the record that error had prob
ably intervened, I feel that the decision is binding upon me as to the proper 
construction of the statutory provisions involved in the consideration of the 
question presented by you. Very truly yours, 

246. 

JosEPH McGHEE, 
Attorney-General. 

VERIFY-AS USED IN GENERAL CODE WITH REFERENCE TO ExPENSE 
ACCOUNT8-MEANS BY AFFIDAVIT. 

The word "verify" as used in section 4734 and other sections of the General 
Code in reference to expense accounts, means verified by atfidavit, that is, sworn 
to before some otficer duly authorized to administer oaths. 

COLUMBUS, OHIO, May 7, 1917. 

Bureau of Inspection and Supervision of Public Otfices, Columbus, Ohio. 

GENTLEMEN:-In your letter of April 6, 1917, you request my opinion upon · 
the following statement of facts: 

"Section 4734 G. C. provides for the payment of the actual and nec
essary expenses of the members of the county board of education. Said 
section provides further that 'such expenses, and the expenses of the 
county superintendent, itemized and verified, shall be paid from the 
county board of education fund upon voucher signed by the president of 
the board'. 

"What is the meaning of the word 'verified' as used in this section, 
and other sections of the General Code, as to expense accounts? Does 
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it mean that the account must be sworn to, or that a mere certificate 
as to its correctness is sufficient?" 

"Verification" is defined by Bouvier's Law Dictionary as: 

"The certificate that the writing is true", 

and by Black's Law Dictionary as: 

"A confirmation of the correctness, truth or authenticity of a plead
ing, account or other paper by an affidavit, oath or deposition", 

-and by Words and Phrases, as: 
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"Applied to pleadings and statements of claims filed with municipal 
officers, has a settled meaning, and refers to an affidavit attached to such 
statement of claim, as to the truth of the matters therein set forth." 

In Bader v. State, 176 Ind., 268, the plaintiff was prosecuted for making out 
·and filing with the county auditor a claim which was alleged to be false and 
fraudulent. The statute of Indiana required the claim to be verified. The court 
held that verification means to be sworn to and that the verification is separate 
and apart from the claim itself, and cites in support of said proposition the case 
of Patterson v. City of Brooklyn, 40 N. Y. Supp., 581, where the following lan
guage is used: 

"The term 'verified', as applied to pleadings and statements of this 
character, has a settled meaning in our statutory law, and it refers to 
an affidavit attached to the statement as to the truth of the matters 
therein set forth." 

The above was in all probability the clear intent of the legislature When 
it provided that such expenses shall be itemized and verified, thus meaning that 
the statement of account shall be furnished showing each item and that the 
account as a whole shall be verified, that is, sworn to. 

In the case of State v. Trook, 172 Ind., 560, the defendant was being prose
cuted on an indictment for subornation of perjury. The statute of Indiana 
provided that every private bank doing business under the state banking laws 
shall make a report, which report shall be verified. Defendant made the report 
and made affidavit thereto. In defending against the indictment, however, he 
claimed that an affidavit was not necessary in order that the account be verified 
and that the prosecution for perjury could not properly lie. But the court held 
that the word "vt rifted" imports that the report shall be sworn to. 

In McCormick v. Tuolumne County, 37 Calif., 257, the plaintiff filed claims 
against the county which were certified to, but not verified under oath. The 
statute provided that such claims should be verified, nothing being said, how
ever, as to being verified by affidavit. The court said: 

"The verification contemplated by statute involved in this case is a 
verification by oath annexed to the account." 

Several cases, however, seem to indicate that the rule of the California and 
Indiana courts is not always followed. In Summerfield v. Phoenix Insurance 
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Company, 65 Fed., 299, the insured was required by the terms of the policy tQ 
procure and attach to the preliminary proofs of loss a duly verified estimate of 
a builder, setting forth his opinion as to the actual cash value of the building 
immediately before the fire. 

A careful consideration of said case discloses a complete distinction between 
same and the other cases above cited. 

On page 295 the court says: 

"The question presented is whether the 'estimate' of Graham & Bro., 
dated on the 24th of April, and signed by them professionally, giving 
an itemized account of what the cost of rebuilding anew would be, and 
furnished the defendant on April 26th, fulfilled the requirements of the 
policy as set out in paragraph numbered 2 in the above statement of 
facts. The defendant contends that this paper was not such a certifi· 
cate as the policy required * * *. The policy in the clause set out 
* * * indicates that the cash value of the premises before the fire may 
be established by estimating the cost of rebuilding anew, and deducting 
from the estimate the probable deterioration suffered by the premises 
from previous use. Such a paper, suggested probably by this provision 
of the policy, prepared by Graham & Bro., as architects and builders, 
and signed by them professionally, was furnished by the plaintiff on the 
26th of April, and was then made a part of her preliminary proofs of 
loss. The relation of that paper to the present litigation is this: It was 
furnished by the plaintiff as her statement of the amount of her loss, 
and it was verified by the signature ·of Graham & Bro. as builders, and 
upon their professional responsibility and reputation. I do not think 
the phrase 'duly verified', as used in the policy, necessarily requires an 
attestation by affidavit. In the clause next preceding that in which this 
certificate is required, papers there mentioned are required to be sworn 
to, but an express requirement is omitted in regard to this paper. It 
is true that the lerm 'verify' applied to legal papers generally means, 
or implies, an oath; but it is equally true that it does not always, or 
necessarily, do so. .Affidavits are usually made to facts, not to opinions,· 
to actual expenditures, not to estimates of them." 

In Tugart Valley Brewing Company v. Vilter Mfg. Co., 184 Fed., 845, the 
statute provided that the account set forth under the mechanics' lien law 
should be duly verified, and the court held that to verify "is an oath or affirm
ation taken and administered by and before an officer having authority by law to 
administer and certify oaths and affirmations." 

Reasoning, then, from the above cited authorities, the intention of the 
legislature is somewhat clarified. It would have been much better when the 
word "verified" was used if the draughtsman had added thereto "by affidavit", 
for something more than a mere setting down '1)1' figures or correcting of items 
was apparently meant. If that alone was intended, then the use of the word 
"itemized" would have been sufficient, but when the ·word "verified" is used in 
connection with the word "itemized," something in addition to the account was 
clearly intended. The account was to be submitted to the board of education 
and, upon vouchers signed by the president, was to be paid from public funds. 
The knowledge of the items of such accounts is generally with the person only 
who makes it and files the account. That is to say, being items of personal 
expenditure, it would be almost an impossibility for the board or the county 
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auditor to ascertain the correctnEss or incorrectness of such accounts, and for 
that reason it is aftogether possible and quite probable that the verification in
tended was one which carried such weight or strength with it as to make the 
person who received the money liable to be prosecuted in case the account was 
wilfully misrepresented. 

From the above, then, I conclude that the word "verify", as used in section 
4734 G. C. means verified by affidavit; that is sworn to before an officer duly 
authorized to administer -oaths. Very truly yours, 

247. 

JOSEPH ::\'ICGHEE, 

Attorney-General. 

STATE FIRE MARSHAL-HAS NO AUTHORITY TO APPOINT OR EMPLOY 
LEGAL COUNSEL-NOTWITHSTANDI'~G APPROPRIATION FOR SAME. 

Despite the provisions of the 1915 appropriation bill, the state {ire marshal 
has no authority to appoint or employ legal counsel or attorneys at law (Sec. 333 
G. 0.) ; and a person appointed or employed by him to render legal service, as 
such, may not ue paid out of such appropriation, though the services actually 
rendered be such as might lawfully have been rendered by an assistant {ire 
marshal. 

CoLu:r.rnus, OHio, May 8, 1917. 

Hox. A. V. DoxAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of April 3, 1917, enclosing 
voucher No. 1179, of the department of state fire marshal, and in connection 
therewith submitting the following questions for my opinion: 

"1. Has the department of state fire marshal a legal right to employ 
counsel other than the attorney-general's office? 

"2. Is the enclosed voucher a legal claim against the state of Ohio?" 

I have carefully examined the statutes relative to the office of state fire mar
shal and the organization of his department and find therein no express author
ity to employ legal counsel. It is true that the fire marshal discharges such 
duties and exercises such powers under the law as would make it extremely con
venient, if not absolutely necessary, for him to employ legal services. In fact, 
were it not for the express provision of statute which I am about to quote, I 
'<lm satisfied that the state fire marshal would have the implied power to employ 
legal counsel to assist him and his deputies and assistants in the discharge of 
their several duties, provided, of caurse, there were at a given time moneys 
appropriated for the uses and purposes of his department under such provisions 
as to be available for expenditure for such purpose. 

In spite of these considerations, however, the power to employ legal coun
sel does not, in my opinion, exist in the state fire marshal. Section 333 of the 
General Code provides in part as follows: 

"The attorney-general shall be the chief law officer for the state and 
all its departments. No state officer, board, or the head of a department 
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or institution of the state shall employ, or be represented by, other coun
sel or attorneys-at-law. * • *." 

Whatever might be the result if there were an express provision author
izing the state fire marshal to employ legal counsel, in the face of the general 
prohibition of the section last above quoted, I am clearly of the opinion that in 
the absence of such express provision no state officer-and the state fire marshal 
is a state officer-has any claim or color of authority to employ legal counsel. 

In this connection, however, I observe that the voucher is drawn upon appro
priation account designated as "A-3", and upon consulting the general budget 
,appropriation bill passed by the 81st general assembly and covering the fiscal 
biennium ending on June 30, 1917, I find that "A-3", unclassified personal service, 
as applied to the state fire marshal's department, was an account expressly 
authorized to be expended for the following purposes: 

"Fees, mileage and maintenance of ·witnesses, township clerks, spe
cial attorneys and stenographers". 

The question naturally suggests itself as to whether or not the general as
sembly, in passing this appropriation, intended to set aside, during the biennium 
and as to this department, the provisions of the general law. Certainly such an 
intention is to be presumed against, especially in the case of appropriations for· 
the current expenses of state departments. 

The casual insertion of the phrase "special attorneys" in the above quoted· 
context should not, in my opinion, be regarded as equivalent to a formal author
ization to the state fire marshal to employ special attorneys, in the teeth of the 
iProhibition contained in the general law, unless such conclusion is inevitable. 

This is but another way of saying that the appropriation is prima facie for 
a purpose consistent with the permanent law and whatever may be the power 
of the general assembly to disregard the permanent law and confer independent 
authority upon an administrative officer to act in defiance of the permanent law 
in the expenditure of an appropriation, the assembly will be presumed not to 
have intended any such violent result in a given case. 

I feel that it is my first duty, therefore, to determine whether the appropria
tion can be given some effect consistent with the permanent law and p.ot to raise 
the more fundamental question as to the power of the legislature to suspend the 
permanent law through the medium of an. appropriation, unless it is necessary 
to do so. 

In my opinion the appropriation and the law may stand together. It is only 
by inference that an appropriation to pay "special attorneys" carries with it 
power to appoint or .employ such attorneys. This inference may be contradicted 
by clear expression to the contrary. The statute contains such a clear expression. 
Therefore, if the appropriation for the fees ·of special attorneys can be inter· 
preted as applicable to the payment of special attorneys employed for work in 
connection with the state fire marshal's office, but not employed by the state fire 
marshal, the statute and the appropriation may be harmonized. 

The general statutes authorize the attorney-general to appoint certain statu
tory subordinates, and in addition to appoint special counsel when in his opinion 
the interests of the state require it, 

"to represent the state in civil actions, criminal prosecutions or other 
proceedings in which the state is a party or directly interested". 

(Sec 336 G. C.). 



ATTORNEY-GENERAL. 

The section goes on to state that: 

"Such special counsel shall be paid for their services from funds 
appropriated by the general assembly for thltt purpose". 
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This statute does not in terms require that the sum appropriated to pay 
special counsel appointed by the attorney-general under this section shall be 
appropriated to the department of the attorney-general. The legislature has it 
within its pGwer, without violating this section, to apportion the appropriations 
as it se~s fit, among the several departments. 

In other words, however impractical such a scheme might be, it is conceivable 
that the legislature might wish to have special counsel, appointed by the attorney
general and assign€d to a particular department, paid out of an appropriation 
account charged against that department, instead of against the attorney-general's 
office, and yet to preserve the attorney-general's statutory power to appoint and 
not do violence to the prohibition against the employment of attorneys-at-law 
by other state officers and departments. 

On this hypothesis, then, the statute and the appropriation may be recon
dled. The state fire marshal may not employ legal counsel. The attorney
general must do that. But the attorney-general may appoint special counsel and 
assign him or them to the work of the state fire marshal's department, and his 
fees may be paid from the appropriation account above referred to. Such an in· 
terpretation does violence to no provision of law, nor to the appropriation. Any 
other interpretation of the two provisions would either permanently or tempo
rarily abrogate some express language of one or the other of them. 

I do not find that the gentleman to whom the voucher is made payable was 
appointed as special counsel by the attorney-general. The bill and voucher pre
sented are for legal services. In my opinion the voucher may not be paid. 

I am informed that the rule of law which I have laid down has been appar
€ntly evaded in the past by employing persons with the qualifications of attorneys
at-law as assistant fire marshals. The nature of the duties of assistant fire mar
shals is such that it might be highly expedient to employ persons trained in 
the law in such positions. Nor would it in my opinion be violative of the law 
for a member of the bar to be appointed as assistant fire marshal, provided he 
should confine himself in that capacity to the discharge of the duties pertain
ing to such a position, some of which, as for example, taking testimony, determin
ing whether or not evidence is sufficient to charge a person with arson or sim
ilar crime, assisting a prosecuting attorney, etc., are of a legal character. 

Most of the detailed services for which the voucher is drawn are of such 
character as they might have been rendered by an assistant fire marshal. Ap.. 
parently, however, the gentleman who presents the bill and in whose favor the 
voucher is drawn, was not employed as an assistant fire marshal, but as an 
attorney-at-law or legal counsel. Accordingly, the claim as presented cannot be 
paid. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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248. 

DRIVEWAYS-RIGHTS OF ,ABUTTING PROPERTY OWNERS IN SAME
GOVERNED BY SECTION 7212-EXPENSE OF RECONSTRUCTING 
SAME DEVOLVES UPON COUNTY COMMISSIONERS AND TOWNSHIP 
TRUSTEES-SUPPLEMENTAL TO OPINION NO. 203. 

1. So tar as the rights of abutting property owners in driveways or ap
proaches leading from the public highway are concerned, the provisions of seo
tion 7212 G. a. control, the contract tor the road improvement having been 
entered into on August 19, 1915. 

2. Under the provisions of section 7212 G. a. the state bears no part of the 
expense of reconstructing driveways or approaches leading from the public high
way to abutting property, this expense devolving upon the county commissioners 
or township trustees. 

COLUMBUS, OHIO, May 8, 1917. 

Hox. S. L. GREGORY, Prosecuting Attorney, Wilmington, Ohio. 

DEAR Sm:-1 have your communication of April 26, 1917, which letter is 
supplemental to a letter I received from you dated March 15, 1917, and upon 
which I gave you my opinion, being Opinion No. 203, as of date April 19, 1917. 
While I gave you my opinion as to the law, basing it upon your first communi
cation, yet you ask me to be a little more specific along the lines suggested in 
your last communication. This I am very glad to do. 

Your communication of April 26, 1917, reads as follows: 

"Your Opinion No. 203 received. Your decision has made clear to 
us of whatever of doubt we may have had as to the construction of 
Sec. 7212 G. C., but the specific question we desired answered you 
passed over. On August 19, 1915, a contract was let by the state high
way commissioner to improve an inter-county road in this county. At 
the date of the letting of this contract Sec. 1192-1 G. C. was in effect 
which provided that the owners and occupants of land abutting such 
improvements should build and maintain all farm approaches. On the 
first Monday of September following the letting of this contract Sec. 
7212 became a law, thereby repealing Sec. 1192-1. Now what we wish 
to know is whether the law in effect when the contract was let controls 
or whether the new Jaw to wit, Sec. 7212, controls. If Sec. 7212 con
trols, then what part of the expense of rebuilding the road approaches 
should the state bear?" 

Inasmuch as I shall be compelled to use to some extent your letter of March 
15, 1917, I will quote it, which reads as follows: 

"I write you for an opinion at request of the county commissioners 
{)f this Clinton county in a matter in which both the state and cpunty 
are interested. On August 19, 1915, a contract was Jet to improve an 
inter-county road. No mention was made in the specifications as to 
farm approachEs (old Sec. 1192-1, new Sec. 7212 G. C.). Now is there 
any legal obligation on the county or the state to build the farm ap-
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proaches in this case under either of the sections mentioned or under 
any other sections of the statute? 

"Also please define farm approaches as to kind and number." 
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stated in my former opinion that the provisions of section 1192-1 G. C., 
now repealed, had nothing to do with the matters about which you inquired, 
and that the provisions of section 7212 G. C. controlled. I used the following 
language in said opinion: 

"While you mention in your communication section 1192-1 G. C., 
yet, inasmuch as this section has been repealed, and inasmuch as the 
provisions of said section, in my opinion, have nothing to do with the 
construction to be placed upon section 7212 G. C., which you also men
tion in your communication, I shall not quote nor comment upon said 
section 1192-1 G. C., now repealed." 

I am still of the opinion that the provisions of section 1192-1 G. C., having 
nothing whatever to do with the matters contained in your two communications, 
but inasmuch as you particularly raise the question as to the provisions of sec
tion 1192-1 G. C. in your second communication, I will place a construction upon 
said section in connection with section 7212 G. C. 

Section 1192-1 G. C. now repealed, reads as follows: 

"The construction and drainage of public road approaches necessary 
for the protection of a state highway may be included as a part of the 
improvement of said highway. Upon the completion of said highway, 
the owners or occupants of adjoining lands shall construct and keep 
in repair all private approaches or driveways from such highway, under 
the direction of the county commissioners, but no such approaches or 
driveways shall be constructed in such manner as to obstruct or inter
fere with said highway or with any drain or ditch which has been. con
structed as a part of said highway. Whoever fills up 9r places any ma
terial in a ditch along a state highway so as to interfere with the drain
age or the purposes of its construction, or constructs an approach or 
driveway from a state highway, except as provided by law, shall be 
fined not less than five dollars nor more than twenty-five dollars." 

Section 7212 G. C. reads as follows: 

"The owners or occupants of land shall construct and keep in re
pair all approaches or driveways from the public roads under the direc
tion of the county highway superintendent, provided, however, that if, 
in the construction or improvement, maintenance and repair of any 
road, the approach or driveway of an abutting property owner is de
stroyed, the county commissioners or township trustees, shall compen
sate such abutting property owner or occupant of said lands for the 
destruction of such .approach or driveway, or in lieu thereo_f, authorize 
the county highway superintendent to reconstruct the same." 

In your first communication you state that no mention was made in the spe
cifications as to farm approaches. In my former opinion I stated that this 
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matter should not be included in the specifications, on account of the provisions 
of section 7212 G. C. Neither should such a matter be included in the specifi
cations, under the provisions of sectiQn 1192-1 G. C. 

It will be noted that section 1192-1 G. C. provides: 

"The construction and drainage of public road approaches necessary 
for the protection of a state highway may be included. as a part of the 
improvement of said highway." 

This part of the section provides that public road approaches might be in
cluded in the specifications and in the estimate of the cost and expense of the 
highway improvement. But it will be noted that section 1192-1 G. C, provides 
that upon the completion of said highway, the owners or occupants of adjoin
ing lands shall construct and keep in repair all private approaches or drive
ways from such highway. Hence, it is quite evident that the specifications and 
estimates would n<lt include the cost and expense of private approaches or 
driveways of owners or occupants of adjoining lands. 

As stated in my former opinion, the cost of the construction of private 
approaches or driveways ought not to be included in the specifications and esti
mates of the cost and expense of the road improvement, under the provisions 
of section 7212 G. C., for the reason that under its provisions the county com
missioners or township trustees must either rebuild the approaches or pay 
damages to the owner or occupant of adjoining land. So that under either sec
tion, the cost and expense of constructing private driveways or approaches 
should not be included in the specifications and estimates of the cost and ex
pense <lf the road improvement. 

Your direct question is as to whether the provisions of section 1192-1 G. 
C., or the provisions of section 7212 G. C., shall apply in reference to the con
struction of farm approaches or driveways after the completion of a road 
improvement. If the provisions of section 1192-1 G. C. control, then the own
ers or occupants of adjoining land would be compelled to construct and keep in 
repair private approaches or driveways from such highway. If the provisions 
of section 7212 G. C. control, then the county commissioners or township trus
tees must reconstruct any approaches or driveways destroyed in the improve
ment of the highway. 

So it is readily seen that it is important to decide which one of these sec
tions would control in the contract under consideration. As said in my former 
opinion, I am of the opinion that the provisions of section 7212 G. C. control. 
It is true the contract for the road improvement was let on August 19, 1915, 
while the provisions of section 1192-1 G. C. were in force and effect .. But the 
provisions of section 7212 G. C. became effective on the first Monday in Sep. 
tember, 1915, just eighteen days after the entering into of the contract. While 
you do not so state in either of your communications, yet I am assuming that 
the said road improvement was not completed, indeed, scarcely begun, until after 
the provisions of section 7212 G. C. became effective. 

The contract between the state highway commissioner for the state and 
the road contractor was entered into on August 19, 1915. Hence their rights 
under the contract were fixed in general by the provisions of said section. But 
the rights of abutting prQperty owners in the matter of private approaches e>r 
driveways were not fixed or determined at that time. They Had nothing to do 
with the terms of the contract. Their rights would be detet-mined when the 



ATTORNEY -GEXER.iL. 639 

highway was completed. This· is the provision of both sections. Section 1192·1 
G. C. says: 

"Upon the completion of said highway, the owners or occupants of 
adjoining lands shall construct", etc., 

while section 7212 G. C. states: 

"That if, in the construction or improvement, maintenance and 
repair of any road, the approach or driveway of an abutting property 
owner is destroyed, the county commissioners or township trustees shall 
* * auth.orize the county highway superintendent to reconstruct the 
same'', 

which would not be until the highway was completed. 
Under both of these sections the rights of the abutting property owners 

were fixed at the completion of the work. Their remedy, if any, dates from that 
time. Hence, their rights are determined by the provisions of section 7212 
G. C. This might be different if the estimate of the cost and expense of the 
building of the approaches were to be included in the estimate of the cost and 
expense of the road improvement and paid for out of the special fund pro
vided for said purposes; but, as said before, such is not the case. 

Answering your question specifically, I am of the opinion that the provi
sions of section 7212 G. C. will control in the matter of constructing approaches 
and driveways leading from the said improvement to the abutting land, the 
mptters in reference to which I have fully discussed in my former opinion. 

You also ask, if the provisions of section 7212 G. C. control, then what part 
of the expense of rebuilding the road approaches should the state bear? None 
whatever. The provisions of section 7212 G. C. state this is a matter for the 
county commissioners or township trustees to attend to, the cost of which must 
be borne either by the county or township. I discussed the matter fully in my 
former opinion as to when the county commissioners woulu act and when the 
township trustees would act. -

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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249. 

j 
COMMON PLEAS JUDGE-UNDER PROVISIONS OF ARTICLE IV, SECTIONS 

12 AND 14-CANNOT ENLIST IN UNITED STATES ARMY AND RETAIN 
OFFICE OF COMMON PLEAS JUDGE. 

1. Under the provisions of section 12, article IV of the constitution, requir
ing the judges of the court of common pleas "to reside in the county while in 
office", lhe word "reside" means an actual, personal residence and not merely a 
legal, constructive residence. Hence, a person holding said office could not enlist 
in the army of the United States and still retain the office of common pleas judge. 

2. The provisions of section 14, article IV of the constitution, requiring that 
judges of the court of common pleas "shall not hold any other office of profit or 
trust, under the authority of this state, or the United States", apply to office in 
the qrmy of the United States, as well as to office in the civil service. Hence, 
a person holding said office could not accept a commission in the army of the 
United States and still retain the office of common pleas judge. 

COLUMBUS, OHIO, May 9, 1917. 

HoN. W. P. BARNUM, Judge of Court of Common Pleas, Youngstown, Ohio. 

DEAR Sm:-I have your letter of May 2, 1917, which you addressed to Hon
orable James M. Cox, governor of Ohio, in which you ask for certain informa
tion therein set out. Your communication reads as follows: 

"As probably you know, I have been common pleas judge here for 
the last eight years, and was re-elected last November for another six 
years. 

"The probabilities are that today or tomorrow I shall enlist in the 
officers' reserve corps and go to training camp at Fort Benjamin Harri
son near Indianapolis for the ninety days' training course, and if I 
make good there and receive a commission, will probably continue on 
until the issues of the day are settled. 

"As I take it, there is no legal inhibition to me continuing as a 
judge during the ninety days' course I shall take ·at Indianapolis, but 
the question I want to put to you, or rather ask you to put to the attor
ney-general, if you will be kind enough to do so, is this: If I finish my 
training course at Indianapolis and am accepted, would it be necessary 
for me to resign as judge, in the event I take a commission in the 
army?" 

1. In order to answer the question embodied in your communication to the 
governor, it will be necessary to note two provisions of the constitution of the 
state of Ohio. I will first note and comment upon section 12, of article IV, of 
the constitution, which reads as follows: 

"The judges of the courts of common pleas shall, while in office, 
reside in the county for which they are elected; and their term of office 
shall be for six years." 

As will be immediately noticed, in so far as the question you ask is con
cerned, the important word in this section is "reside." In the first place it will 
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be noted tbat it does not say, "be a resident of the county", or, "maintain a resi
dence in the county", but it states: 

"The judges of the courts of common pleas shall, while in office, 
reside in the county." 

Does the word have reference merely to a legal residence such as would 
entitle the judges of the court of common pleas to return to the county, if tem
porarily absent, and exercise their functions as citizens and voters; or, does it 
mean that they must actually and personally reside in the county? From a read
ing of the section, it would seem to me more than the former. This is the ques
tion that must be decided. 

In Shattuck v. Maynard, 3 Md. 123, 124, the court distinguishes this word 
in reference to its two meanings, as follows: 

"The word 'reside' is used in two senses: The one constructive, 
technical, legal; the other denoting the personal, actual habitation of 
individuals. When a person has a fixed abode where he dwells with his 
family, there can be no doubt as to the place where he resides. The 
place of his personal and legal residence is the same. So, when a per
son has no permanent habitation or family, but dwells in different 
placEs as he happens to find employment, there can be no doubt as to 
the place where he resides. He must be considered as residing where he 
actually or personally resides. But some individuals have permanent 
habitations, where their families constantly dwell, yet pass a great por
tion of their time in other places. Such persons have a legal residence 
with their families and a personal residence in other places; and the 
word 'reside' may, with respect to them, be used to denote either their 
personal or their legal residence." 

To substantiate this language used by the court, many cases are cited by the 
court. 

To illustrate further how this word "reside" is used in the two above senses, 
I desire to note language used by the court in Wheat v. Smith, 50 Ark. 266, 281: 

"It is well settled that when an ambassador or consul is sent by one 
government to reprEsent his state in a foreign country, his continued 
residence in a foreign land, if referable to his official duties, does not 
work a change of his domicile. There is no inference of domicile or of 
animus manendi to be drawn from such residence. The domicile of 
origin, as the home domicile is termed, is presumed to prevail until an
other is acquired, 'the presumption of Jaw being that the domicile of 
origin subsists until a change of domicile is proved, the onus of proving 
the same is on the party asse.rting it'. The residence of Smith in the 
foreign country is referable, so far as the testimony here goes, solely to 
his official station as .consul. The citizenship and residence, which he 
formerly possessed in Lafayette county, are presumed to have continued 
in the absence of proof to the contrary, and we cannot pronounce the 
action of the court erroneous." 

It is readily seen in the above language that the court speaks of the actual 
residence of Smith, which was for the time being in a foreign country, and the 

21-Vol. I-A. G. 
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legal, constructive residence of Smith, which he continued to hold in his own 
state. 

In this case Smith returned from the foreign country, as consul or ambas
sador, and desired to make the race for a county office soon after his return, 
without waiting for the one year's residence in the county, required before he 
could be a candidate for said office. The court held that he had a legal and 
constructive residence in his own state, although he had been an actual resident 
of the foreign country. 

The above cases show clearly that the important thing to decide is whether 
the word "reside", as used in. said section of the constitution, means an actual 
residence, or merely a legal or constructive residence. 

In State ex rei. v. Allen, 21 Ind. 516, the court was passing upon a question 
similar to the one under consideration. In the syllabus the court say: 

"A county auditor is required, both by the constitution and the 
laws of Indiana, not only to be a resident of, but actually to reside in 
the county and keep his office in the auditor's office to be provided by 
the county, and personally discharge, or superintend the discharge of 
the duties imposed upon him by law." 

On p. 522 the court, in rendering its opinion, used the following line of 
argument: 

"Now, whenever the auditor voluntarily permanently disables him
self to perform the duties of his office he, by that act, constructively 
resigns the office by abandonment of it. A temporary disability to dis
charge the duties of the office might not, of itself, create a vacancy. 
In an- office, capable of being served by deputy, the deputy of the prin
cipal might, doubtless, continue to act during the temporary disability 
of the principal; and, if no deputy had been appointed, perhaps the 
sureties of the principal might appoint. See The State v. Pidgeon, 8 
Blackf. 132. But a disability designed to continue for the whole term 
of office must vacate the office. And the question now arises, did the 
auditor, in this case, by enlisting as a private soldier, in the army of 
the United States for three years, or during the existing war, thus 
disable himself? Of this we have no doubt. What did he undertake, 
what did he agree to do, by that enlistment? In what situation did he 
place himself. He placed himself in the service of the government of 
the United States, and agreed, yes, legally bound himself, to leave, not 
only the county of Vigo, but the state of Indiana, and remain absent, if 
required, for three years, devoting his entire time to the service of the 
United States in parts remote from the state of Indiana. This, we judi
cially know, because we know that the government was not enlisting 
soldiers to serve in Vigo county, nor in the state of Indiana; for there 
was no rebellion existing within those limits to be put down by an 
army. Allen not only undertook to leave the state, and did leave it, but 
he further deprived himself of the power to return, of his own voli
tion, for a period of three years. The soldiers, as we judicially know, 
were enlisted for the war which was being carried on in the southern 
states; and while we concede the nobleness and patriotism of the spirit 
which prompted the defendant to enlist, still we cannot allow such con
siderations to control in the decision of a question of law. Legal deci
sions should not rest upon the impulses of the hour, but upon principles 
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of perpetual application. The proper way to test the decision in this 
case is to turn ourselves back to a period prior to this war, and to sup
pose an -officer to be recruiting for the regular army; to suppose fur
ther, that Allen, then the auditor of Vigo county, (lnlists for three or 
five years in that army and is marched off to a frontier military post of 
the United States; would anybody say, in that case, that he had not 
abandoned the office of county auditor? Such, in law, is this case. See 
Kerr v. Jones, 19 Ind. 351. It could make no difference that Allen 
should afterwards, and before the expiration of the term of his enlist
ment, get released therefrom, that fact being a mere accident; the va
cancy having once become complete by abandonment, could not be re
filled by an accidental, voluntary ()r forcible reoccupancy." 
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While the wording of the constitution, upon which the court was placing a 
construction in the above cause, was not exactly in the language of our con
stitution, yet I believe that the principle enunciated by the court therein would 
apply to the matter under consideration. 

In People v. Owers, 29 Colo. 535, the court placed a construction upon a 
constitutional provision very similar, if not entirely similar, to the one under 
consideration. The court in the fourth and fifth branches of the syllabus lays 
down the law as follows: 

"Section 29, article VI of the constitution, which provides that all 
judicial officers excepting judges of the supreme court shall reside in 
the district, county, precinct, city or town for which they are elected 
or app()inted, requires that a district judge shall maintain his actual 
residence in his district as distinguished from a legal or constructive 
residence or domicile. But where a district judge for eight months after 
the beginning of his term on account of his health and on the advice 
of physicians has lived out of his district as much of the time as his 
actual presence was not needed in the district, and it is his bona fide 
intention to return and maintain his actual residence in the district as 
soon as his health will permit, although the time when he will be able 
to return is not definite, it is held not sufficient to work a forfeiture of 
his office. 

"The naked declaration of a district judge of his intention to main
tain his actual residence in his district would not be conclusive of the 
question." 

On p. 546 the court, in rendering its opinion, used the following reasoning: 

"A more difficult question arises out ()f the alleged violation by de· 
fendant of section 29 of article VI, which says that all (judicial) offi· 
cers provided for in the article, excepting judges of the supreme court, 
shall respectively reside in the district, county, precinct, city or t()wn 
for which they may be elected or appointed. The word 'reside' may, and 
sometimes does, have different meanings in the same or different articles 
or sections of a constitution or statute, but the direction here, that a 
district judge shall reside within his district, manifestly was not in
tended for his convenience, but for the benefit of the people, whose 
servant he is. Doubtless one, if not the only, object of the section was 
to compel the officer to maintain his residence where litigants might ex· 
peditiously and with as little expense as possible, have access to him 
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for the transaction of official business. Bearing this in mind, it is quite 
clear that 'residence' here means an actual, as distinguished from a 
legal or constructive, residence, or, its equivalent, domicile; and it is 
equally certain that, thus far in defendant's second term, he has not 
complied with this mandatory provision by residing where it commands. 
This section, however, should be given a reasonable and not a purely 
technical or literal interpretation. For instance, no one would say that 
it was necessary for a district judge actually to reside and be physically 
present in his judicial district every hour, or day, or week, or month. 
continuously every year during his term of office. If, however, he has 
removed his actual residence from his district, and does not purpose to 
return, or intends to maintain his actual residence outside his district 
indefinitely, or for any considerable portion of his term, the section 
would be ignored, the office become vacant, and the incumbent might be 
ousted because of such misconduct." 

The holding of the court in this case seems to be that if the judge were out
side his district merely for the time during which his actual presence was not 
needed in the district, with the intention of returning as soon as his health 
would permit, he would still be considered as actually residing in the district; 
but if he intended to maintain his actual residence outside his district, in
definitely or for any considerable portion of his term, he could not be held to be 
actually residing within the district. 

It will be noticed that the above case is very similar to the one under con
sideration, and the law as enunciated therein would apply to this matter. 

2. I note from your communication that you are enlisting in the officers' 
reserve corps and expect to go to the training camp at Fort Benjamin Harrison 
for the ninety-day training course, and if you make good there you expect to re
ceive a commission in the army of the United States. This will make it neces
sary for us to note another section of the constitution of the state of Ohio, 
namely, section 14 of article IV, which reads as follows: 

"The judges of the supreme court, and of the court of common pleas, 
shall, at stated times, receive, for their .services, such compensation as 
may be provided by law, which shall not be diminished, or increased, 
during their term of office; but they shall receive no fees or perquisites, 
nor hold any other office of profit or trust, under the authority of this 
state, or the United States. All votes for either of them, for any elective 
office, except a judicial office, under the authority of this state, given by 
the general assembly, or the people, shall be void." 

If you receive a commission in the United States army, you will be holding 
an office therein, and, so far as I am able to learn, the courts make no distinc
tion between an office in the army and one in the civil affairs of the state or 
nation. 

In Kerr v. Jones 19 Ind. 351, the court was passing upon a question similar 
to the one which I am now considering. In the syllabus it stated the Jaw as 
follows: 

"The office of colonel of volunteers, as now existing, and the office 
of reporter of the decisions of the supreme court of Indiana, within the 
meaning of the ninth section of the second article of the constitution of 
said state, are lucrative offices. 
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"The office of colonel of volunteers in the military service of the 
United States, is not an office in the militia. 

"The acceptance, therefore, of the latter office, by the incumbent of 
another lucrative office, under the Jaws cf Indiana, would vacate the 
former." 

On p. 353, the court in the opinion say: 

"Our constitution provides, that no person shall 'hold more than one 
lucrative office at the same time', with some exceptions, not embracing 
the case at bar; and it specifies two classes of offices that shall not be 
regarded as lucrative, namely, offices in the militia to which no salary 
is attached, and the office of deputy postmaster, where the compensation 
does not exceed ninety dollars per year. On general principles, the of
fice of colonel of volunteers, as now existing, is lucrative, and so is that 
of reporter of the supreme court. Mr. Harrison cannot hold them both, 
therefore, unless the office of colonel of volunteers is an office in the 
militia, within the meaning of the constitution, and if he cannot hold 
them both, his acceptance of the colonelcy, being the later office, vacated 
that of reporter." 
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The court held that he was a colonel in the United States army and not a 
colonel of the militia, and hence could not hold both offices. 

The only .apparent distinction between the above case and the one under 
consideration here, is that the constitution .O•f Indiana provided that no person 
could hold two lucrative offices, while our constitution holds that no judge of 
the court of common pleas shall hold any other office of profit or trust, under 
the authority of this state or the United States. While there is some little dif
ference in the wording of the constitutions of the two states, yet the principle 
to be applied in reference to the matter under consideration would be the same 
under both constitutions. 

In Mohringer et al. v. State ex rei., 20 Ind. 103, the court set forth the fol
lowing principle of law in the syllabus: 

"The acceptance of the office of major of volunteers in the military 
service of the United States, by the incumbent of the office of auditor of a 
county, vacates the latter office." 

In view of the natural and logical construction of which the two above 
constitutional provisions are susceptible, and in view of the authorities cited in 
support of each of these constitutional provisions, to what conclusion must we 
come? 

1. It is my opinion that the enlisting in the officers' reserve corps, which 
will require your being out of the county for ninety days, would not be in viola
tion of either of said constitutional provisions. While you would not be strictly 
residing in your county during the time you are at Fort Benjamin Harrison, yet 
it would be an absence merely for temporary purposes; and, of course, it would 
not be in violation of the second constitutional provision cited herein, beCf.Luse 
you would neither be holding office nor drawing a salary. · 

2. But suppose you accept a commission in the United States army and 
thus leave your county for an Indefinite period of time, and so place yourself 
that it will be Impossible for you to return at any given time, even though you 
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should desire to do so. In view of said constitutional provisions and the deci
sions cited above, what will be the result? 

You will no longer actually and personally be residing within the district. 
It is true you will maintain a legal and constructive residence therein, but in 
view of all the above this would not be sufficient. You would not be complying 
with the provisions of section 12 of article IV of the constitution, by accepting a 
commission in the United States army. Further, you would, by accepting a 
commission in the United States army, be holding an office of profit and trust in 
the army of the United States. Therefore, you would not be complying with the 
provisions of section 14 of article IV of the constitution of the state of Ohio. 

In view of all the above, it is my opinion that you cannot hold the position 
of common pleas judge in your county, and at the same time hold a commission 
in ~he army of the United States .. 

It would seem that the hard and fast principles of law mi:;ht be released in 
cases of this kind; th,at a person, desiring to leave the peaceful pursuits of a 
judicial officer, to assume the burdens and dangers incident to army life, ought 
not to be in any way discouraged. Yet, much as I might desire to look at this 
question from such a viewpoint, I find no ruling or precedent warranting my so 
doing. There seems to be no exception made for cases of this kind. The provi
sions of the constitution fall upon all alike, whether they are leaving their 
county and the duties of their office for some pleasure trip abroad for an in
definite period, or whether they are leaving at the call of their country, to fight 
on the battle fields of a foreign nation until they shall have been honorably· dis
charged by the country that called them. 

250. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

NATIONAL GUARD-NOT MUSTERED OUT OR DISBANDED-WHEN 
MUSTERED INTO FEDERAL SERVICE. 

When various organizations ot the national guard. were mustered. into fed.

eral service, same were not mustered out of national guard. or aisbandea. 

CoLul\!Bus, OHIO, May 9, 1917. 

HoN. GEORGE H. Wooo, Aajutant General, Columbus, Ohio. 
DEAR Sm:-1 am in receipt of your Jetter of April 24th wherein you state 

as follows: 

"I am herewith forwarding to you claim made by the Hon. George 
S. Marshall, Columbus, Ohio, on behalf of Mrs. Minnie D. Curtis, of this 
city. 

"The facts stated in this communication are said to make a claim 
against the state. Upon receipt of an opinion from you I will take the 
matter up further with Mr. Marshall. 

"If you want any records of the armory board in this matter, I 
would be very glad to furnish same, upon request." 
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The enclosure to which you refer is as follows: 

"Claim for rent and for damages by Minnie D. Curtis against the 
State of Ohio 

"To the .Adjutant General of Ohio. 

"Sm:-1 hereby present the following claims on behalf of Mrs. 
Minnie D. Curtis, of 18 W. Frambes avenue, Columbus, Ohio: 

"First. The state of Ohio, through the adjutant general of Ohio 
and the commanding officer of Company 'G,' 0. N. G., leased a house 
known as number 18 W. Frambes avenue, Columbus, Ohio, of Mrs. Min
nie D. Curtis, for the term of one year for the sum of $400.00, payable in 
quarterly installments. Said Company 'G,' 0. N. G., vacated the 
armory and the state paid the rent to September 30, 1916. 

"The state has refused to pay the balance due to March 1, 1917, 
of $166.67, claiming that the state is no longer obligated to pay the bal
ance for the reason that the company was mustered into the federal 
service and thereby said lease became null and void. The question in
volves the proper construction of the following language: 

"'It is understood and agreed that in the event of the muster out 
or disbanding of the military organization occupying the premises 
herein described, under the terms and conditions of this lease, this 
lease and agreement shall then and there terminate and be void.' 

"On behalf of Mrs. Curtis we contend that Company 'G,' 0. N. G., 
has never been mustered out or disbanded. Said company at all times 
during the times covered by this lease has been one of the units of the 
Ohio National Guard, and it so appears on the records of the state of 
Ohio, in the adjutant general's department. Under the federal law this 
unit of the Ohio National Guard took orders from and was under the 
command of the federal army. In the federal service this unit was 
always known as Company 'G,' 0. N. G. We invite an opinion on this 
question by the attorney general of Ohio, if your department or the. 
state armory board are not satisfied with our construction of the lease. 

"Second. Mrs. Curtis also presents the following claim for injury 
to property known as 18 W. Frambes avenue, by the tenants. 

"One provision of said lease was that: 

"'At the end of said term it would deliver up said premises in as 
good order and condition as they now are, or may be put by said les
sor, reasonable use and ordinary wear and tear thereof, and damage 
by fire and other unavoidable casualty excepted.' 

"One lamp and one table taken from house .................. . 
Globe from porch lamp ...................................... . 
Window ropes broken ....................................... . 
Window glass broken ....................................... . 
Papering necessitated by marking on walls ................... . 
Bowl in bathroom broken ................................... . 
Knobs off of doors ........................................... . 
Damage to doors by cutting the same ........................ . 

$10 00 
1 00 
5 00 
1 00 

50 00 
8 50 
2 00 

10 00 

647 
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Window blinds destroyed .................................... . 
Damage to plumbing ........................................ . 
Paint and varnish necessitated by scratching and marring wood-

work ................................................... . 

"The foregoing conditions we submit did not result from 
ordinar:y wear and tear, and Mrs. Curtis should be paid $177.50 
as damages and for property taken away. 

10 00 
30 00 

50 00 

$177 50 

"First claim. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $166 67 
Second claim. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . 177 60 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $344 17" 

I have carefully examined the lease on file in your office and find that the 
provision thereof set out in the above statement by Hon. George S. ·Marshall is 
accurate. 

If I understand the facts correctly, the contention made by Mr. Marshall is 
sound to the effect that when the Ohio National Guard was mustered into fed
eral service, it did not lose its separate identity as units of the Ohio National 
Guard, nor was it in any way mustered out or disbanded. My opinion is that 
when the troops were mustered out of federal service, it was not necessary to 
again muster them into the national guard. Such being the facts, I agree with 
Mr. Marshall's .contention that under the strict terms of the lease the rent is still 
payable after the organizaion referred to was mustered into federal service. 

So far as the second contention is concerned, to wit: In regard to paying 
for certain damage, that is a matter more of fact than of law. If all or any 
part of the damages claimed were occasioned by ordinary wear and tear, the 
claim, or so much thereof as was due to that effect, should be disallowed, but 
as to that part of the claim for damages which was not due to ordinary Wear 
and tear, the same should be allowed. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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251. 

DISAPPROVAL-TRANSCRIPT OF PROCEEDING FOR BOND ISSUE BY 
BOARD OF EDUCATION OF BRILLIANT VILLAGE SCHOOL DISTRICT, 
JEFFERSON COUNTY-PROCEEDINGS OF BOARD OF EDUCATION 
AT SPECIAL MEETING-FOR BOND ISSUE-INVALID WHEN NOTICE 
NOT GIVEN AS REQUIRED BY SECTION 4751, G. C. 

Where action pertaining to bond issue by board at education is taken at 
special meeting where one of the members is absent and no notice of the meeting 
served in accordance with section 4751, proceeding invalid. 

COLUMBUS, OHIO, May 9, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"Re:-Bonds of Brilliant village school district in the sum of 
$9,000.00 for the purpose of purchasing a site for and the erection of 
school buildings in said school district-18 bonds of $500 each." 

I am herewith enclosing, without approval, transcript of the proceedings of 
the board of education and other 'officers of Brilliant village school district, 
Jefferson county, Ohio, relating to the above bond issue. The issue of these 
bonds is provided for by the board of education under the assumed authority of 
sections 7625 et seq. of the General Code, which provide for the issue of bonds 
by the board of education of a school district on a vote of the electors thereof. 

From the transcript it appears that the meeting of the board of education 
under date of November 20, 1916, at which the resolution was adopted providing 
for the submission of the question of issuing these bonds to the electors, was a 
special meeting called by the secertary "on request." There is nothing in the 
transcript, however, to show that in calling this meeting the secretary com
plied with the provisions of section 4751 General Code, which prescribes the 
manner in which special meetings of a board of education must be called. On 
the contrary, inasmuch as the members and officers of the board have failed to 
comply with a request of this department that a statement be made in the 
transcript as to the particular manner in which this meeting was called, I am 
convinced that the provisions of this section were not as a matter of fact com
plied with. 

Relating to this question sections 4750 and 4751 General Code provide as 
follows: 

"Sec. 4750. The board of education shall make such rules and 
regulations as it deems necessary for its government and the government 
of its employes and the pupils of the schools. No meeting of a board of 
education, not provided for by its rules or by law, shall be legal, unless 
all the members thereof have been notified, as provided in the next 
section. 

"Sec. 4751. A special meeting of a board of education may be 
called by the presidznt or clerk thereof or by any two members, by serv
ing a written notice of the time and place of such meeting upon each 
member of the board, either personally or at his residence or usual 
place of business. Such notice must be signed by the official or mem· 
bers calling the meeting." 
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The transcript shows that one of the members of the board was absent 
from this meeting, and this being so I am compelled to hold that this meeting 
of the board of education was illegal, and the proceedings taken by the board 
at such meeting are wholly unauthorized so far as this issue of bonds is con
cerned. The case of Kattman v. Board of Education of New_ Knoxville, 15 C. C. 
N. S., 232, is exactly in point. In this case it was held by the court in sustain
ing an injunction against the issue of bonds by a board of education that pro
ceedings of a school board providing for an issue of bonds are invalid where the 
action pertaining thereto was taken at a special meeting where one of the mem
bers was absent and no written notice of the meeting had been served on each 
member of the board, either personally or at his residence or usual place of 
business. 

It is with some regret that I have reached the conclusion as to the in
validity of this proposed bond issue, and this for the reason that I am con
vinced that the board of education could, and, indeed, would meet the payment of 
principal and interest on these bonds if. the same were issued and sold. How
ever, inasmuch as this proposed issue was purchased by your board conditional 
on their issue being in accordance with the laws of the state of Ohio governing 
the issue of the same, I have no discretion other than to advise you that these 
bonds have not been issued in accordance with such laws. 

252. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ADJUTANT GENERAL-ASSISTANT ADJUTANT GENERAL-ASSISTANT 
QUARTERMASTER GENERAL-ENTITLED TO COMPENSATION UNDER 
SECTION 5190 IN LIEU OF SALARY UNDER 2249-UPON DECLARA
TION OF STATE OF WAR BETWEEN UNITED STATES AND GER
MANY. 

By viTtue of the declamtion that the United States was in a state of war 
with Genitany, the adjutant geneTal, assistant adjutant geneml and assistant 
quarteTmasteT geneml are entitled to compensation under section 5190 in liett of 
salary under section 2249, said section 5190 being in full force and effect at the 
time the said ofliceTS were appointed. 

COLUMBUS, OHIO, May 9, 1917. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-We are in receipt of your letter of May 4th wherein you inquire 
as follows: 

"I desire an early opm10n on the following question: 
"Section 5190 (0. L. 105-106) provides as follows: 
"'In time of war or insurrection each of said officers (adjutant gen

eral, assistant adjutant general and assistant quartermaster general) 
shall receive the pay and allowance of their rank according to those at 
the time prescribed for the armies of the United States, which said 
pay and allowance shall be in lieu of the salary of each of said officers 
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provided in section two thousand two hundred and forty-nine of the 
General Code, until the conclusion of peace or the repression of the in
surrection.' 

"The adjutant general, assistant adjutant general and quartermas
ter general are presenting vouchers to this department for the compen
sation provided in section 5190, of the General Code, in lieu of their 
regular salary provided in the appropriation acl So far as we know 
they are performing only their regular duties, payment for which is pro
vided in the appropriation bill. Are they entitled to such allowance at 
this time? If you desire any further information we will be glad to talk 
to you concerning this matter." 
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Section 79 G. C. (106 0. L. 470) provides that the staff of the governor shall 
consist of an adjutant general, upon whom shall devolve the duties of quarter
master general, an assistant adjutant general and twelve aides-de-camp, who 
shall hold office during the pleasure of the governor or for the term for which 
he was elected. 

Section 81 G. C. provides that tna commissions of the staff officers shall 
expire with the term of office for which the governor was elected. 

Section 84 G. C. provides that the adjutant general shall have an assistant 
quartermaster general, appointed and commissioned by the governor. 

Section 5190 G. C. referred to in your letter, was passed on May 27, 1915, 
approved June 2, 1915, and filed in the office of the secretary of state on June 
4, 1915. 

It will, therefore, be seen that all the above legislation was passed and in 
full force and effect before the 8th day of January, 1917, being the date on 
which the present adjutant general, assistant adjutant general and assistant 
quartermaster general were appointed. 

Section 2249 G. C. (106 0. L. 28) provides the annual salaries of the adju
tant general, assistant adjutant general and assistant quartermaster general. 
Said act was passed March 8, 1915, approved March 8, 1915, and filed in the 
office of the secretary of state March 9, 1915. 

Section 5190, referred to in your letter, provides that in time of war the 
said officers mentioned shall receive pay and allowance according to rank "which 
said pay and allowance shall be in lieu of the salary of each of said officers," 
until the conclusion of peace. 

The United States formally declared on the 6th day of April, 1917, that a 
state of war with Germany existed, and since that time the United States has 
been in a state of war with Germany. 

Article II, section 20, provides : 

"The general assembly in cases not provided for in this constitution 
shall fix the term of office and compensation of all officers; and no. 
change therein shall affect the salary of· any officer during his existing 
term, unless the office be abolished." 

Whether or not the above provision of the constitution would apply to other 
than civil officers, it is not necessary in this matter to decide for the reason that 
when the officers mentioned assumed their duties both section 2249 and section 
5190 were in full force and effect, and while the compensation of the officerS 
mentioned would by reason of the declaration of a state of war with Germany 
increase, it was solely because of the fact that the compensation was by reason 
of such declaration to be paid under a different provision of the statutes than 
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during times of peace. It is not a question as to whether or not there was an in
crease in the duties pertaining to the office, but whether or not a status of 
peace or war was"in existence. 

I would therefore advise you that the adjutant general, the assistant adju
tant general and the assistant quartermaster general are, since the 6th day of 
April, 1917, and will until the conclusion of peace, be entitled to receive com
pensation under the provisions of section 5190. 

This case is different from the case of State ex rel. Bryant v. Dohaney, 
Auditor, for the reason that, first, as we view the matter the United States · 
was not at war with Mexico; and, secondly, section 5190 was amended by the 
legislature to read in its present form after Colonel Bryant had assumed office 
as assistant adjutant general. Very truly yours, 

253. 

JosErH McGHEE, 
Attorney-General. 

INMATES OF PRIVATE CHILDREN'S HOME-BETWEEN AGE OF SIX AND 
TWEl.~TY-ONE-ENTITLED TO BE ADMITTED TO SCH;OOLS FREE-IN 
DISTRICT IN WHICH HOME LOCATED-REGARDLESS OF WHETHER 
OR NOT PARENTS RESIDE IN SAID DISTRICT-SECTIONS 7676 AND 
7678 DO NOT APPLY. 

Children between the age of six and twenty-one years, inmates of a private 
children's home, are entitled to be admittea tree to the schools of the district in 
which such home is located, under the provisions of section 7681, G. 0. 

The tact that the parents or guardian of such children are not actual resi
dents of such district does not change the rule. 

The provisions of General Code, sections 7676 and 7678, apply to only chil-
dren's homes which are provided by law. 

CoLU::IIBUS, OHIO, May 9, 1917. 

HoN. RoY R. CARPENTER, Prosecuting Attorney, Steubenville, Ohio. 

DEAR Sm:-Your letter of March 7, 1917, is as follows: 

"Located in the Smithfield rural school district in Smithfield township, 
Jefferson county, there is a private children's home known as the 
'Smithfield Bethel', supported and maintained by private contributions. 
In this Bethel there are seventy-seven pupils of school age. Most of 
them are from without Smithfield rural school district, coming from 
different parts of the county; different parts of the state and even from 
outside of the state. Very few of these children have parents or guard
ians actual residents of this district. 

"First: Would section 7678 apply to this particular children's home, 
or does this statute exclude an institution of this kind, which is in no 
way maintained by public funds? 

"Second: Would the matter of providing schools for this institution 
be governed by section 7681 G. C.? If so, would only those children, in 
mates of this institution, whose parents or guardians were actual resi
dents of the district, have the right to free tuition in the schools of the 
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district? Would the county commissioners be required to pay the tuition 
of all the pupils of this home whose parents or guardians were not 
actual residents of the district? 

"If the public schools, as now located in this district, are not reason· 
ably accessible to the pupils in this home, what board or body should 
make provision for the school facilities of the pupils living in this home 
and how?" 
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The answer to your several inquiries involves the consideration of those 
sections of the General Code which refer to the inmates of private children's 
homes who are between six and twenty-one years of age. 

General Code, section 7681, provides in part: 

"The schools of each district shall be free to all youth between six 
and twenty-one years of age, who are children, wards or apprentices of 
actual residents of the district, including children of proper age who are 
inmates of a county or district or of any public or private chilcZren's 
home or orphans' asylum locatea in such a school clistrict. * * * • • 
The board of education in any district in Which * * * private 
children's home * * * is located, when requested by the governing 
body thereof, shall admit the children of school age of such home 
• * * to the public schools of the school district. The county commis
sioners shall pay the tuition of such pupils to the school or schools main
tained by the board of education at a per capita rate which shall be 
ascertained by dividing the total expenses of conducting the elementary 
schools of the district attended, exclusive of permanent improvement 
and repairs, by the total enrollment in the elementary schools of the dis
trict, such amount to be computed by the month. * * * * The dis
tributive share of school funds from the state for the children of such 
home or asylum shall then be paid to the county commissioners. But 
all youth of school age living apart from their parents or guardians and 
who work to support themselves by their own labor, shall be entitled to 
attend school free in the district in which they are employed." 

It is noted that by the provisions of the above section all youth between six 
and twenty-one years of age, who are inmates of a private children's home, are 
entitled to attend the schools of the district in which such private children;s 
home is located. 

This department held on February 14, 1917, in Opinion No. 33, and in a 
matter very similar to that mentioned in your statement of facts, that the chil
dren wuo live in private children's homes are entitled to the advantages per
mitted under section 7681 of the General Code, above quoted, and that the gov
erning body of said home may request the board of education of a school dis
trict to admit the children of school age who live in such home into the schools 
of the district in which such home is located. 

But just how far do the rights of such pupils go? That is, what does the 
language of section 7681, which says the schools shall be free to the youth, 
mean? Does it mean that all provisions for school facilities shall be made, or 
does it simply mean that the tuition shall be paid? 

It would be necessary to look not only to section 7681, G. C., if all provi
sions for school facilities shall be made, for in said section 7681 it is provided 
that the county commissioners shall pay the tuition of such pupils, thus indi· 
eating that it is not that all provisions for such facilities shall be made, but 
only that the tuition shall be paid. So that, when section 7681 provides that 
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the schools shall be free to all youth of private children's homes, it is meant 
that the tuition to such schools shall be paid. 

General Code, section 7676, provides in part: 

"The board of education in any district in which a children's home 
* • * is established by law, when requested by the board of trustees of 
such children's home * * * when no public school is situated reason
ably near such home * * * shall establish a separate school in such 
home * * * so as to afford to the children therein, as far as 
practicable, the advantages and privileges of a common school edu
cation. * * *" 
This section clearly applies to only those children of school age who are in

mates of a children's home, which home is "established by law"; that is, which 
home is established under part first, title 10, division 4, chapter 3, of the General 
Code, headed "children's homes". So that the "Smithfield Bethel" not having 
been established, as provided by law, that is, by the law of this state, the board 
of education of the district in which it is located is not required to establish a 
separate school in such institution. The fact, however, that the board of edu
cation is not required to establish a school in such institution will not prevent 
the children of such institution from receiving the advantages provided for by 
the above noted section 7681, as above referred to. 

Looking also to the provisions of section 7678 G. C., 

"In the Establishment of such schools the commissioners of the 
county in which such children's home * * • is established shall 
provide the necessary school room or rooms, furniture, fuel, apparatus 
and books, the cost of which for such schools must be paid out of the 
funds provided for such institution. The board of education shall incur 
no expense in supporting such schools." 

just to what class of schools did the legislature refer when it used the words 
"su.ch schools" in the above quoted section? Manifestly, only to those schools 
which are established in homes, which homes in turn are established as pro
vided by law, and clearly said language does not refer to homes established 
other than as provided by law; that is, does not refer to private homes. If, then, 
the advantages provided by the provisions of sections 7676 and 7678 are limited 
only to homes established as provided by law, the advantages provided by sec
tion 7681 are those only which can be claimed by children of private children's 
homes; that is to say, the tuition only of pupils from such private children's 
homes can be made a matter of public charge, to wit, a charge against the com
missioners of the county in which such private children's home is located. 

Answering your questions, then, I advise you: 
First: Section 7676 G. C. applies only to children's homes established by 

law, and the provisions thereof would not apply to the Smithfield Bethel pri
vate children's home. 

Second: The matter of providing schools for the Smithfield Bethel institu
tion would be limited to the provisions of section 7681 G. C., that is, to the tui
tion of the pupils and such tuition would be paid for the children of school age 
therein, whether the parents or guardians are actual residents of the district or 
not. 

Third: If the public schools, as now located in the district, are not rea
sonably accessible, no provision of law seems to have been made for school facili-
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ties except that the pupils have a right to attend the public schools of the dis-
trict under the tuition arrangement above noted. Very truly yours, 

254. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-LEASE OF CANAL LA..~DS IN CITY OF HAMILTON, BUTLER 
COUNTY, TO CLAUDE E. FREEMAN AND ETHYL WELLER. 

CoLu:.mus, OHIO, May 10, 1917. 

Hox. FRAXK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-1 received your communication of March 22d in which you ask 
my approval of a certain lease of canal lands located in the city of Hamilton, 
Butler county, Ohio, to Claude E. Freeman and Mrs. Ethyl Weller. 

I have examined the said lease carefully and find that the provisions of the 
same are in harmony with our statutes upon the subject, and that the same is 
correct in form. 

I am therefore sending the same this day with my approval endorsed thereon 
to the governor for his approval. Very truly yours, 

255. 

JosEPH McGHEE, 
Attorney-General. 

ACCEPT~NCE BY PUBLISHER OF MAXIMUM PRICE FIXED BY SCHOOL 
BOOK COMMISSION-CONSTITUTES CONTRACT FOR PERIOD OF FIVE 
YEARS--cONTRACT MAY BE MODIFIED WITH CONSENT OF BOTH 
PARTIES- SUBJECT TO RESTRICTION THAT PRICE CANNOT BE 
RAISED-REVISED EDITION OF TEXT BOOK DEFINED. 

After a maximum price has been fixed {or a text book by the school book 
commission, under the provisions of section 7710 General Code, it is not illegal 
to file such book again within five years. The fixing of .yuch maximum price by 
the commission and acceptance by the publisher constitute a contract for five 
years. This may be abandoned or modified within said period but subject to 
the restriction that such price cannot be raised during such period. 

A revised edition of a text book is a new edition containing any substantial 
change in the text. 

COLUMBUS, OHIO, May 10, 1917. 

Ho;s-oRABLE F. B. PEARso;s-, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR Sm:-Your communication to this office of April 12th, 1917, is as 
follows: 

"One of the book companies wrote the following l€tter: 
" 'We have this day received the opinion of the attorney-general in 

regard to the five-year period. In accordance with this opinion we note 
that we are not allowed to file books except for the five-year period. 
Consequently, all the books which were originally filed between the years 
1910 and 1915 were illegally refiled in 1915. Therefore, that filing no 
longer has any standing in the law. We should suppose, also, that all 
books filed between 1905 and 1910, which were refiled in 1910, also lost 
their standing, and consequently there could be at the present time no 
legal filing in the state except for books filed during the year i916. A 
book published in 1911 and filed at that time, which was refiled in 1915 
clearly has no standing, for the 1915 filing was illegal, according to the 
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attorney-general's opinion, and as it was not refiled in 1916, it has been 
sold illegally this year and will be until it is refiled. 

"'We note that a very large proportion and probably all of the books 
on the list which we have asked you to file come under this list of illegal 
filings, or else are new books or are revised editions. We are going to 
ask you, therefore, to talie immediate action on this list, in connection 
with the new interpretation of the law. As our list was filed in January, 
more than three months ago, we think that we are entitled to the benefit 
of the law requiring immediate action. 

"'As the first filing under this law was in 1896 or 1897, is it not true 
that all subsequent filings have been illegal, as the even five-year period 
from that time would be filed in 1916 or 1917 ?' 

"What shall we do with this? 
"What is a revised edition of a text book?" 

Your two questions are stated above. The first thing to note in reference 
to both of them is that neither of them presents any question of law either 
directly or by inference, but both may be answered with no inconvenience. 

As to your first inquiry: "What shall we do with this?" It is sufficient to 
say that the consternation expressed by your correspondent in the communica
tion you quote finds no warrant in the opinion referred to. There is no state
ment in the said opinion that any filing of books is illegal, but what is plainly 
expressed is that when the publishing house accepts the price fixed by the school 
bo9k commission, the action of the said commission, together with such accept
ance, constitutes a contract for the period of five years. The terms of this 
contract are that the books will be furnished for five years at that price to all 
boards of education who may desire to adopt or use the same. 

Being a contract, however, it is liable to change, but only by mutual consent 
of the parties and in so far as such change may not be illegal or against public 
policy. From this it follows that the parties might abandon it at any time and 
make a new contract of the same kind and in the same manner. That, however, 
would be subject to this important restriction-that the school book commission 
could not in that manner in any five-year period permit the price {)f any such 
book to be raised. 

From this it follows that any filing and adoption of such book in accord
ance with the section quoted in said opinion, which does not so raise the price 
of any text book is not illegal, but just as valid and binding as though no prior 
filing had ever taken place. This would seem to be sufficient indication of what 
you might do in reference to the communication you quoted. 

Your second question is: "What is a revised edition of a text book?" This, 
as stated, is not a question of law, at least not purely so. As applied to the mat
ter in hand the question is purely academic, as you will never be in any situ
ation in which you have any doubt. A satisfactory definition, however, in refer
ence to the situation under this statute, might be: 

A revised edition of a text book is a new edition containing a change of 
text. 

The statistician from your office has inquired verbally, with reference to this 
question, whether a change of a single word would constitute a revised edition. 
There appears to be no necessity for answering this question, but it may with 
safety be asserted that there would have to be some substantial change of the 
text. A very little change might constitute such revision. The change, however, 
to accomplish the practical purpose in the contemplation of this statute, would 
be a change of text, not a mere change in the appearance of the book. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
GEAUGA, HANCOCK, VINTON, WARREN AND WAYNE COUNTIES. 

COLUMBUS, OHIO, May 10, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of May 4, 1917, enclosing certain 
final resolutions in reference to which you ask my approval. The resolutions 
enclosed have to do with the improvement of the following inter-county high
ways: 

Geauga County-Hambden-Andover, I. C. H. No. 475, Sec. "B". 
Geauga County-Cleveland-Meadville, I. C. H. No. 15, Sec. "K-1". 
Hancock County-Lima-Sandusky, I. C. H. No. 22, Sec. "G" (in du· 

plicate). 
Vinton County-McArthur-Logan, I. C. H. No. 397, Sec. "H". 
Warren County-Morrow-Lebanon, I. C. H. No. 252, Sec. "b" (Twp. 

road). 
Wayne County-Akron-Wooster, I. C. H. No. 96, 'sec. "0". 

I have examined said final resolutions carefully and find them correct in 
form and legal with one exception, namely, I. C. H. No. 397, Vinton county, 
which has not been signed by the chief clerk of the highway department. But 
I am returning all these final resolutions with my endorsement placed thereon, 
with the request that the chief clerk sign the one final resolution upon its re-
turn to your department. Very truly yours, 

257. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
GUERNSEY, MADISON AND GALLIA COUNTIES. 

COLUMBUS, OHIO, May 11, 1917. 

HaN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communications of May 7 and 8, 1917, in which 
you enclose certain final resolutions and ask my approval of the same. The 
final resolutions enclosed in your communications are as follows: 

Guernsey County-Sec. "A" Cambridge-Barnesville road, Pet. No. 
1550, I. C. H. No. 107. 

Madison County-Sec. "E" Urbana-London road, Pet. No. 2635, I. 
C. H. No. 194. 

Gallia County-Sec. "E" Gallipolis-Jackson road, Pet. No. 2370, I. c. 
H. No. 399. 

I have carefully examined said final resolutions and find them correct in 
form and legal. I am therefore returning the same to you with my approval 
endorsed thereon. Very truly yours, 

JoSEPH McGHEE, 
Attorney-General. 
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258. 

CONTRACT-BY COUNTY COMMISSIONERS INVOLVING EXPENDI
TURE OF MONEY-VOID UNLESS COUNTY AUDITOR FIRST FILES 
CERTIFICATE STATING THAT MONEY IS IN TREASURY TO THE 
CREDIT OF FU::'-JD FROM WHICH OBLIGATION IS TO BE PAID
STATE HIGHWAY COMMISSIONER CANNOT ENTER INTO VALID 
CONTRACT FOR ROAD IMPROVEMENT UNTIL COUNTY COM
MISSIONERS HAVE ENTERED INTO CONTRACT TO PAY THEIR 
PORTION OF THE COST-IF CONTRACT BETWEEN HIGHWAY 
COMMISSIONERS AND BIDDER IS NOT VALID-CONTRACTOR 
CANNOT BE HELD TO TERMS OF HlS CONTRACT. 

1. Under the provisions of section 5660 G. C., a contract or agreement entered 
into by the county commissioners, involving the expenditure of money, is void, 
unless, before the contract or agreement is entered into, the county auditor files 
his certificate with the county commissioners, stating that the nioney required to 
carry out the terms of the contract is in the treasury to the credit of the fund 
from which the obligation must be paid. 

2. Under the provisions of section 1218 G. C., the state highway commissioner 
cannot enter into a valid contract for the improvement of a highway, until the 
county commissioners hmN entered into a valid contract with him, that they will 
pay the part of the cost and expense of the ,improvement over and above that pard, 
to be borne by the state. 

3. In the eve11t that the contract entered into by and between the state high
u:ay commissioner and the lowest and best bidder, for the improvement of the 
highway, is not valid, then the contractor cannot be held to the performance of 
the terms of the contract. 

CoLUMBus, OHIO, May 11, 1917. 

State Highway Department, Columbus, Ohio. 

GENTLEMEN :-This department has a communication dated March 19, 1917, 
received through the state highway department, from Rinehart Brothers, in which 
communication certain information is requested, which communication from the 
department and from Rinehart Brothers reads as follows: 

"I quote below a letter received by me from Messrs. Rinehart 
Brothers with whom this department has an agreement for the construc
tion and completion of section 'Q' of the Cleveland-East Liverpool road, 
intercounty highway No. 12, main market road No. 3, in Columbiana 
county. 
"'Hon. Clinton Cowen, State Highway Commissioner, Columbus, Ohio. 

"'Dear Sir :-Referring to the matter of the improvement of section 
'Q' of the Cleveland-East Liverpool road, I. C. H. No. 12, petition No. 
2193, in St. Clair township, Columbiana county, I desire to call your atten-
tion to the following considerations: · 

"'1. The date of the letting on this road was April 7, 1916. We were 
the low bidders, and not receiving any notice that we had been awarded 
the contract, we wrote you on April 19, 1916, inquiring whether we were 
to receive the contract. You stated, under date of April 21, 1916, that the 
bonds of the county had not been sold, and the date for the sale of the 
same had not been definitely fixed, and that the contract could not be 
officially awarded until the auditor's certificate of funds was on file with 
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you. On .\pril 29, 1916, we wrote you that we were anxious to begin work 
immediately, that the county commissioners would not be able to finance 
their portion of the improvement before June 1, and asking that we be 
given the contract and allowed to start the work and be paid out of the 
state funds, until the county had sold its bonds. You replied under date 
of May 1, 1916, that this could not be done. At the time we bid on this 
work we were in shape to, and desired to begin work promptly and push 
same to completion. 

"'2. On July 31, 1916, you wrote us that we had been awarded the 
contract and sent us a copy of the same, your letter and copy of the 
contract being received on August 1, 1916, the very day set for the com
pletion of the work. 

"'3. We were required to sign a contract and bond at the time we 
filed our bid, and to file the contract and bond with your department, 
although there was no assurance at that time that we would be awarded 
the contract. We were not willing on August 1, 1916, to undertake the 
construction of this road for the sum bid on the 7th day of April of that 
year. This position on our part was due to labor conditions, and to the 
great increase, in the meantime, in the cost of labor and some materials. 
We think that both legally and morally our bid on April 7th, was condi
tioned on our being allowed to start the work within a reasonable time 
thereafter, and that our bid or offer, to be binding on us, should have 
been accepted within a reasonable time after April 7th, and was not a 
valid and subsisting bid which you could accept on July 31, 1916. We 
have no desire to escape from any legal liability, but cannot see our way 
to build a road under changed conditions, and several months after the 
date of our bid, when to do so would involve us in a loss of several 
thousands of dollars. 

"'We wish to make it particularly clear that we are not in any way 
criticising you or your department, either for the way this matter was 
originally handled, or for your present attitude in the matter. \Ve under
stand fully that the delay was due to the inability of the county authorities 
to finance their portion of the work, and was not due in any way to your 
department. We also understand fully that, under circumstances s.uch as 
these, you may not care to take the responsibility of doing what we 
think to be the only fair thing to do, to wit: Cancel the entire arrange
ment and readvertise the work. 

" 'There are legal questions involved which we have not assumed to 
pass on, but which we have reierred to our counsel, and while, of course, 
we would be very glad if you could see your way clear to take the initia
tive in this matter and cancel the entire arrangement to date, yet if, as 
we apprehend, you do not care to take this responsibility, we do desire 
to request of you that you submit the entire matter to the attorney
general of the state, who-as we were informed by you-is your legal 
adviser, with a request that he give you an opinion as to the right to hold 
us upon any alleged contract for the construction of this road. 

"'\Ve regret the situation which this matter has reached, but cannot 
see where we are in fault. We are quite sure you will not criticise us 
for taking such steps as we deem necessary to protect our own interests, 
and we would be very grateful to you, and would feel that you had 
treated us with every possible consideration, if you would compiy with the 
request contained in this communication, and refer the entire matter to 
your legal adviser for an opinion, as to whether we are liable on the 
alleged contract and can be held either to do this work, or to pay the 
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difference between the contract price and the cost of completing the work 
by you-either on another contract or on force account arrangement. 

"'Our Columbus counsel is Mr. C. H. Duncan, and if you can see 
your way clear to submit this matter to the attorney-general, Mr. Duncan 
desires to submit a brief to that official covering the legal questions 
involved. Very truly yours, 

"'(Signed) RINEHART BROS., 
"'Per }as. S. Rinehart.' 

"You will note the contractors have not commenced work upon the 
above improvement and question their liability under the above contract. 
I am desirous of commencing work on the above improvement as soon 
as possible· and would, therefore, appreciate your advising me as to whether 
or not our agreement with the above named firm constitutes a binding 
obligation on them. 

"Our files in regard to this entire matter are available for your exami
nation at any time." 

In considering the communication addressed to this department and in looking 
over the files in your office, I find the following to be the facts in reference to 
the matter upon which you ask my opinion: 

On April 7, 1916, you opened the bids filed with you for the construction of 
the highway in question. 

At the same time that bids were filed for the construction of this work, Rine
hart Brothers, together with other bidders, filed their contract, duly signed on 
their part, together with a bond for the faithful performance of their duties under 
the contract. 

On April 24, 1916, the county commissioners of Columbiana county adopted a 
resolution in which they agreed to assume their share of the cost and expense of 

. the improvement of the said highway. 
On July 14, 1916, the county auditor certified to the county commissioners that 

the money to take care of the county's share of the cost and expense of the 
improvement was in the treasury, to the credit of the fund from which the county's 
share of the cost and expense must be paid. 

Shortly after this date, you signed the contract on behalf of the state and 
forwarded the same, completely executed, to Rinehart Brothers. They received 
the contract on July 31, 1916, just one day before the work provided for in the 
contract should be completed, the contract providing that the work should be 
completed by .August 1, 1916. 

1\ o work has been done by Rinehart Brothers under said contract, and they 
refuse to proceed with the same. 

In view of all the above, your question is as to whether said Rinehart 
Brothers can be held to the terms of the contract entered into by them, or whether 
they should be released from the contract. 

First, I desire to consider a purely legal proposition based upon the following 
facts: 

The resolution of the county commissioners, agreeing to assume their share 
of the cost and expense of the improvement, was adopted .April 24, 1916. The 
certificate of the county auditor, to the effect that the money to take care of the 
county's share of the cost and expense of said improvement was in the treasury, 
to the credit of the proper fund, was not filed with the county commissioners 
until July 14, 1916, almost three months after the county commissioners entered 
into the contract with the state highway department. This delay was due to 
the fact that the necessary steps had not been taken by the county commissioners, 
enabling the county auditor to make said certificate. The contract was not fully 
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entered into between Rinehart Brothers and the state until some time after July 
14, 1916, as you did not sign for the state until after the certificate had been made 
by the county auditor. Let us consider these facts in the light of the law. 

Section 5660 G. C. reads as follows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district, shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unless 
the auditor or clerk thereof, respectively, first certifies that the money 
required for the payment of such obligation or appropriation is in the 
treasury to the credit of the fund from which it is to be drawn, or has 
been levied and placed on the duplicate, and in process of collection and 
not appropriated for any other purpose; money to be derived from law
fully authorized bonds sold and in process of delivery shall, for the pur
pose of this section, be deemed in the treasury and in the appropriate fund. 
Such certificate shall be filed and forthwith recorded, and the sums so 
certified shall not thereafter be considered unappropriated until the county, 
township or board of education, is fully discharged from the contract, 
agreement or obligation, or as long as the order or resolution is in force." 

It will be noted by the provisions of this section that the commissioners of 
a county cannot enter into any contract, agreement or obligation involving the 
expenditure of money unless the auditor first certifies that the money required 
for the payment of such obligation is in the treasury, to the credit of the fund 
from which it is to be drawn. 

What conclusion must we necessar.ily draw from the facts as above set forth, 
in view of the provisions of this section? The agreement of the county com
missioners was entered into on April 24, 1916, and the certificate of the county 
auditor was not filed until July 14, 1916. The courts of our state are practically 
unanimous to the effect that the failure to comply with the provisions of sections 
such as section 5660 G. C., renders contracts entered into by officials void. From 
some of these decisions I shall quote later on. 

Let us go one step further in reference to this matter. Section 1218 G. C. 
provides as follows: 

"* * * Ko contract shall be let by the state highway comm1sswner 
in a case where the county commissioners * * * are to contribute a 
part of the cost of said improvement, unless the county commissioners of 
the county in which the improvement is located shall have made a written 
agreement to assume in the first instance that part of the cost and expense 
of said improvement over and above the amount to be paid by the state. 
* * *" 

From this proviSIOn it is readily seen that the state highway commissioner 
cannot enter into a contract for the improvement of highways until the county 
commissioners of the county in which the improvement is located shall first enter 
into a written agreement to assume their share of the cost and expense of the 
improvement. 

In the case under consideration, the county commissioners entered into a con
tract in form, but in reality the contract was void, due to the failure of the county 
auditor first to certify that the money was in the treasury, necessary to enable the 
county commissioners to carry out the contract. 

Could it be said that the state highway commissioner would have jurisdiction 
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to proceed under the provisions of section 1218 G. C., under such conditions? If 
the contract of the county commissioners is void, the fact that the state highway 
commissioner acted upon it and entered into the contract with Rinehart Brothers 
could not make it valid. 

It is plainly evident that the provisions of section 5660 G. C. were enacted by 
the legislature for the protection of the taxpayer; were enacted that the taxpayer 
might have a remedy against the careless and sometimes corrupt tax spender, and 
that he might have the right to ask the courts to protect his rights by way of en
joining the indiscriminate and profligate expenditure of money. That this was the 
purpose of the legislature in enacting said section, is quite evident from a careful 
consideration of the same. The courts are unanimous in holding that this was the 
evident intention and purpose of the legislature in enacting the above section. 

In view of this intention of the legislature, suppose we should hold that if the 
state highway commissioner proceeds to enter into a contract for the improvement 
of a highway, based upon a void contract of the county commissioners, the void 
contract is rendered valid and the proceedings from there on are legal and 
regular, how could the taxpayer assert his rights under the provisions of section 
5660? He could not so do, for if the contract entered into with Rinehart Brothers 
is a legal one, the county commissioners would be compelled to pay their share of 
the cost and expense of the improvement, and the taxpayer would have no right 
to an injunction to prevent the payment of the county's share. 

Supposing, however, we should hold that a taxpayer would have the right, 
under the contract entered into by Rinehart Brothers, to enjoin the county officials 
from paying the county's share of the cost and expense of the improvement. What 
would be the result? Vve would first hold that Rinehart Brothers are compelled 
to proceed with the work to be performed under and by virtue of the contract, 
and then run the risk that some taxpayer of Columbiana county might enjoin 
the county officials from paying them for the work done, in so far as that part 
of the pay that is to come from said county is concerned. 

Hence, looking at the question from any angle we may, we are driven to 
the same conclusion, namely, •.hat not only is the contract between the county 
commissioners and the state highway department void, on account of the failure 
of the county auditor to first file the said certificate, but also the action of the 
state highway commissioner, in entering into the contract with Rinehart Brothers, 
based upon this void contract, is also void and illegal. If it be void and illegal, 
neither Rinehart Brothers nor the state can be held to the terms and provisions 
of the same. As said before, the courts of our state are fairly unanimous in 
reference to the proposition that a certificate must first be filed. 

In the case of Caldwell, a taxpayer, v. Marvin et a!., 8 N. P. (N. S.) 387, it 
is stated in the syllabus : 

"But where no certificate of the clerk, that the funds requisite for the 
payment of such a claim were in the treasury and unappropriated, was 
filed prior to the adoption of the resolution authorizing payment, as re
quired by section 2834b, the resolution is without effect and an injunction 
will lie against such payment." 

In the opinion the court say (p. 390) : 

"It has been repeatedly decided, and defendants admit, that the absence 
of the prior certificate as to funds when required by the above section or 
similar sections invalidates the resolution so that in an action at law no 
recovery could be had against the board upon such resolution; nor could 
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an action in quantum mer11it be maintained for the value of any services 
rendered under any such resolution. (Citing cases reported in 58 0. S. 
558; 60 0. S. 406; 65 0. S. 219; 79 0. S. 323-346) ." 

The court further says (p. 392) : 

"Nevertheless, in making such payments it must proceed in the manner 
prescribed- by law, and before the present clerk could draw an order for 
the payment of money and before the treasurer could pay such order, 
a resolution by the board of education was necessary. Before such 
resolution had any force and effect under section 2834b, a certificate of 
the clerk was necessary as to funds being in the treasury. There was no 
such certificate made or filed prior to the resolution of April 22, 1909, 
and no reason is given for such omission. The payment of any money, 
therefore, under such resolution should be enjoined." 
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In Guy S. North v. Commissioners of Huron County, 10 0. C. C. (N. S.) 
462, it is stated in the syllabus: 

"A contract between county commiSSIOners and one who undertakes 
to pike a county highway is invalid, where no record of the meeting of 
the commissioners was made, and no auditor's certificate was filed or 
recorded as required by section 2834b, Revised Statutes; such a contract 
cannot be enforced against the county; nor can an equitable accounting 
be granted for the labor and materials expended in improving the road." 

In State of Ohio ex rei. M. A. Fanning v. The Board of County Commissioners, 
etc., 19 0. C. C. 627, the syllabus reads as follows: 

"Sec. 2834b R. S. is mandatory and is made condition precedent to be 
complied with before the board of county commissioners can make a 
lawful contract, and the certificate is as much a condition precedent as 
is the fact that the funds are provided. 

"A failure of the petition in a suit on such a contract, to aver that 
the proper certificate was first obtained, is fatal to the action." 

In City of Lancaster v. :Miller, 58 0. S. 558, the second and third branches 
of the syllabus read as follows: 

"2. !'Jor will such contract impose on the corporation a valid obliga
gation even if bids were advertised for pursuant to said section 2303, 
unless the auditor, or clerk, of the corporation, as the case may be, 'shall 
first certify that the money required for' that purpose 'is in the treasury 
to the credit of the fund from which it is to be drawn,' etc., as required 
by section 2702, Revised Statutes. 

"3. Where either of such requirements has been omitted the munici
pality will not by the act of its officers be estopped to set up such omission 
as a defense to an action brought against it on such contract." 

I desire also, in this connection, to call attention to an or-inion rendered by 
my predecessor, Ron. Edward C. Turner, on April 3, 1916, to Ron. Clinton Cowen, 
state highway commissioner, Vol. I, p. 602, Opinions of the Attorney-General for 
1916. \Vhile the facts in the case upon which ~fr. Turner rendered his opinion 
are somewhat different from the facts upon which I am basing this opinion, yet 
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the reasoning of 1\Ir. Turner and the conclusion to which he comes throw some 
light upon the case before me, and I approve the conclusion arrived at in said 
opinion. 

While the above is decisive of the case, yet I mention one other matter in 
passing. When you accepted the bids to be opened on April 7, 1916, those who 
bid upon the work had the right to assume that, within a reasonable time there
after, taking into consideration the time at which the work was to be completed 
as well as other matters incident to the letting of the contract, the contract would 
be fully entered into. It could hardly be said that July 31, 1916, would be a reason
able date for the complete execution of the contract, when the contract itself 
provided that the work under the contract was to be completed on August 1, 1916. 

The cost of labor and material varies so much from time to time that a 
contractor has the right to assume he will be able to enter upon the performance 
of the work within a reasonable time after he is adjudged to be the J·owest and 
best bidder; but, as said before, it is not necessary to decide the case submitted 
by you upon this question, inasmuch as you have not jurisdiction to proceed 
under the provision of section 1218 G. C., due to the fact that the county com
missioners had not entered into a valid contract with the state, to bear their 
share of the cost and expense of the improvement. 

Hence, answering your question specifically, it is my opinion that Rinehart 
Brothers cannot be held under their bid and the contract entered into by and 
between them and the state of Ohio, and therefore they should be released from 
the contract. 

259. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

LOANS-ON SECURITIES ENUMERATED IN PARAGRAPHS b, c and d 
OF SECTION 9758 G. C.-SUBJECT TO RESTRICTIONS AND LIMI
TATIONS UNDER SECTION 9754 G. C. 

Loans made on securities enumerated in paragraphs b, c and d of section 
97j8 G. C., are subject to the limitations and restrictions prescribed by section 9754 
G. C. 

CoLUMBus, 0Hro, May 12, 1917. 

RoN. PHJLLIP C. BERG, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-On April 24, 1917, you made the following request for my opinion: 

"Please advise as to whether or not loans made on the securities 
enumerated in paragraphs b, c and d of section No. 9758 are subject to the 
limitations and restrictions prescribed by section No. 9754." 

I refer you to an opinion rendered by Hon. T. S. Hogan, attorney-general, to 
H. F. C. Baxter, superintendent of banks, on October 31, 1911 (Opinions of 
Attorney-General, 1911-1912, Vol. I, page 788). This opinion is upon the same 
question now asked by you and I fully concur in it. 

I may add, in addition, that section 9754 is so clear upon the question of 
limitations on loans, as to need no interpretation. This section is as follows: 
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"A bank doing business as a commercial bank, shall not lend, including 
overdrafts, to any one person', firm or corporation, more than twenty per 
cent. of its paid in capital and surplus, unless such loan be secured by 
first mortgage upon improved farm property in a sum not to exceed sixty 
per cent. of its value. The total liabilities, including overdrafts, of a 
person, company, corporation, or firm to any bank, either as principal 
debtor or as security or indorser for others, for money borrowed, at no 
time shall exceed twenty per cent. of its paid-in capital stock and surplus. 
But the discount of bills of exchange drawn against actually existing values, 
and the discount of commercial or business paper actually owned by the 
person, company, corporation or firm negotiating it, shall not be considered 
as money borrowed." 
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You will note that the section is general and covers all transactions of com
mercial banks; that it makes one exception as to loans, which may be made in 
excess of 20% of the paid-in capital and surplus of the bank, that exception is a 
loan secured by first mortgage upon improved farm property, in a sum not to 
exceed 60% of its value. There is no other exception as to loans. The section 
not only forbids a loan of more than 20% of its paid-in capital and surplus by a 
commercial bank to any one person, firm or corporation, but also prohibits a bank 
from allowing any person, company, corporation or firm to become liable to it in 
an amount in excess of 20% of its paid-in capital stock and surplus, by direct 
loan, by overdrafts, or as security or indorser for others, for money borrowed. 

There is no question but that as to loans, section 9758 is governed by section 
9754. Section 9758 specifies certain securities in which commercial banks may 
invest their capital and surplus, or upon which they may loan the same; it has no 
bearing whatever, upon the limitation of the amount of the loan, that is governed 
by section 9754. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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260. 

WHERE ADJOINING SCHOOL DISTRICTS MAINTAIN SAME GRADE 
HIGH SCHOOLS-A PUPIL ATTENDS IN DISTRICT OTHER THAN 
RESIDENCE DISTRICT-ALTHOUGH SCHOOL IN HIS OWN DIS
TRICT NEARER TO HIS HOME-HIS RESIDENCE DISTRICT NOT 
LIABLE FOR TUITION-TUITION MAY BE COLLECTED FROM 
PUPIL OR PARENT-WHEN NECESSARY TO ASCERTAIN DIS
TANCE PUPIL LIVES FROM HIGH SCHOOL-DISTANCE SHOULD 
BE MEASURED BY MOST DIRECT PUBLIC HIGHWAY FROM 
SCHOOL TO PUPIL'S HOME. 

Adjoining school districts "A" and "B" each maintain third grade high 
schools. A high school pupil resides in district "A," more than four miles fronu 
school, although nearer to it than to the school he attends rin district "B." District 
"A" is not liable for the tuition of said pupil to district "B." 

Where any question arises as to the distance a pupil lives from a high school 
and it is necessary to ascertain same, such distance is measured "by the most 
direct public highway from the school to the nearest part of the curtilage sur
rounding the home of the pupil." 

Where a high school pupil attends school in a district other than in the district 
of his residence and where his district is not legally bound to pay his tuition, 
such tuition may be recovered from the parent or guardian of the pupil, or the 
pupil, depending on the circumstances. 

CoLUMBUS, OHio, May 12, 1917. 

HoN. CHARLES H. JoNES, Prosecuting Attorney, Jackson, Ohio. 

DEAR SIR :-Complying with your request of March 24, 1917, I hereby submit 
my opinion on the following proposition. 

"Township A is this year maintammg a third grade high school, as 
is also a neighboring township B. 'X,' a Boxwell graduate of township A, 
who resides more than four miles away from the high school maintained 
by his board of education, but nearer to it than to the high school main
tained by township B, has been attending the high school in township B, 
and the latter has presented a claim to the board of education of township 
A for his tuition. 

"QUERY: Is the board of education of township A liable for the 
tuition? If not, can township B recover from 'X?' 

"Also 'Y,' a resident of township A, about whose distance from the 
school so maintained there is some question, has been attending a first 
grade high school in a neighboring township C. 

"QUERY: Is the board of education of township A liable for the 
tuition of 'Y ?' If not, can township C recover same from 'Y ?' 

"Township A has made the maximum levy permitted by law, and all 
the funds so raised are necessary for the support of its schools. In fact, 
the amount so raised is and has been insufficient, so that township A has 
been meeting the deficit through state aid. 

"In the foregoing statement the term 'township' is to· be understood 
as meaning 'township rural school district.' " 
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Your inquiry calls for a consideration of the language of section 7748 G. C., 
which said section reads in part as follows : 

"A board of education providing a third grade high school, as defined 
by law, shall be required to pay the tuition of graduates from such school 
residing in the district at any first grade high school for two years, or at 
a second grade high school for one year. Should pupils residing in the 
district prefer not to attend such third grade high school, the board of 
education of such district shall be ·required to pay the tuition of such 
pupils at any first grade high school for four years, or at any second grade 
high school for three years, and a first grade high school for one year 
* * *, except that, a board maintaining a * * * third grade high 
school is not required to pay such tuition when the maximum levy per
mitted by law for such district has been reached and all the funds so 
raised are necessary for the support of the schools of such district. X o 
board of education is required to pay the tuition of any pupil for more· 
than four school years; except that it must pay the tuition of all successful 
applicants who have complied with the further provisions thereof residing 
more than four miles by the most direct route of public travel from the 
high school provided by the board when such applicants attend a nearer 
high school, or in lieu of paying such tuition the board of education mam
taining a high school may pay for the transportation of the pupils living 
more than four miles from the said high school maintained by said board 
of education to said high school * * *" 

Two portions of the above quoted part section seem to be in their terms 
contradictory, and it is to those two portions that my attention will be particularly 
directed. 

The first portion reads as follows: 

"A board maintaining * * * a third grade high school is not re
quired to pay such tuition when the maximum levy permitted by law for 
such district has been reached and all the funds so raised are necessary 
for the support of the schools of such district." 

The second portion reads : 

"Except that it must pay the tuition of all successful applicants, who 
have complied with the further provisions thereof, residing more than 
four miles by the most direct route of public travel, from the high school 
provided by the board, when such applicants attend a nearer high school." 

In order to determine the legislative intent some light will be found by 
noting the history of said legislation. Tuition was first provided for high school 
pupils in 1892 when section 3 of house bill No. 14 was passed I\Iarch 22, 1892, and 
found in 89 Ohio Laws 124. Said section read as follows: 

"The tuition of such graduates as may attend any village or city high 
school of the county may be paid by the board of education of the special 
or township district in which such pupils reside." 

The said house bill was an act to provide for the graduation of pupils from 
the common schools of subdistricts and led up to what was later termed the 
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Boxwell and the Boxwell-Patterson laws. Said above mentioned section 3 of 
house bill No. 14 was amended on March 28, 1902, 95 0. L. 72. The portion of 
said amended section necessary for our purpose reads as follows: 

"The tuition of pupils holding diplomas and residing in township 
special or joint districts, in which no high school is maintained, shall be 
paid by the board of education of the district in which they have legal 
school residence, such tuition to be computed by the month and an attend
ance any part of the month shall cr.eate a liability for the entire month; 
but a board of education maintaining a high school shall charge no more 
tuition than it charges for other non-resident pupils, and no board of 
education shall be required to pay the tuition of any pupil for more than 
four school years; provided the board of educatio1~ shall be required to 
pay the tuition of all successful applicants who have comPlied with the 
provzsions of this act, residing more than three miles from. the high school 
provided by said board, when said applicants attend a nearer hrigh school." 

A marked change is noted between the original and the amended section last 
quoted. Only the tuition of pupils who hold diplomas and reside in school districts 
in which no high school was maintained was permitted to be paid by the board 
and because it will be referred to later it is noticeable here that the provisions 
with reference to distance from school first appears and the distance fixed at three 
miles beyond which all pupils resident thereof shall be entitled to tuition provided 
such pupils attend a nearer high school. Said section was again amended March 
23, 1909, as found in 100 0. L. 74. It reads in part as follows: 

"The tuition of pupils holding diplomas and residing in township, 
special, or joint subdistricts, in which no high school is maintained, shall 
be paid by the board of education of the school district in which they 
have legal school residence, such tuition to be computed by the month 
and an attendance any part of the month shall create a liability for the 
entire month; but a board of education maintaining a high school shall 
charge no more tuition than it charges for other non-resident pupils. A 
board of education providing a third grade high school as defined by law 
shall be required to pay the tuition of graduates from said school residmg 
in the district at any first grade high school for two years, or at a second 
grade high school for one year and a first grade high school for one year. 
* * * provided, however, any such board of education maintaining a 
* * * third grade high school shall not be required to pay any such 
tuition after the rate of taxation permitted by law for such district shall 
have been reached and all the funds so raised are required for the support 
of the schools of said district. No board of education shall be required to 
pay the tuition of any pupil for more than four school years; provided the 
board of education shall be required to pay the tuition of all successful 
applicants, who have complied with the provisions of this act, residing more 
than three miles from the high school provided by said board, when said 
applicants attend a nearer high school. * * *" 

For the first time in the above quoted portion of said amended section appears 
the language of General Code section 7748 with reference to a board of education, 
which provides only a third grade high school, being required to pay the tuition 
of pupils who attend a second or first grade high school. That is to say, if a board 
of education of a district provides only a third grade high school and instead of 
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attending such third grade high school such pupils, resident thereof, desire the 
schooling provided in the advanced high schools, to wit, a secund or first grade 
high school, then the board of education which maintained only a third grade 
high school shall be required to pay the tuition of pupils who attended the first 
grade high school for a period of two years, or was required to pay the tuition of 
such pupils at a second grade high school for one year and a first grade high 
school for one year, and it is further noted that the distance of three miles resi
dence provided for is by said last amended section changed to four. That is to 
say, a high school pupil who lived more than four miles from the high school 
provided by the board and who attended a nearer high school, was entitled to have 
the tuition at such nearer high school paid by the board of the district of the resi
dence of such pupils. Said section was again amended in 101 0. L. 296, to read 
in part as follows: 

"A board of education providing a third grade high school, as defined 
by law, shall be required to pay the tuition of graduates from such school 
residing in the district at any first grade high school for two years or at 
a second grade high school for one year, and a first grade high school 
for one year. * * * Except that a board maintaining a * * * third 
grade high school is not required to pay such tuition when a levy of 
twelve mills permitted by law for such district has been reached and all the 
funds so raised are necessary for the support of the schools of such 
district. l'\o board of education is required to pay the tuition of any 
pupil for more than four years; except that it must pay the tuition of all 
successful applicants, who have complied with the further provisions there
of, residing more than four miles by the most direct route of public travel 
from the high school provided by the board, when such applicants attend 
a nearer high school or in lieu of paying such tuition the board of educa
tion maintaining a high school may pay for the transportation of the 
pupils living more than four miles from said high school maintained by 
said board of education to said high school. * * *" 

The same provisions with reference to the tuition of pupils who have graduated 
from the primary schools in a district in which a third grade high school is main
tained are imposed in the last quoted amendment and also the same provision 
with reference to a board not being required to pay when the maximum levy is 
reached, which in the last quoted amendment is designated as twelve mills, and 
the same provision with reference to the four mile limitation as was provided by 
the former legislation and an ~dded provision that the board of education might 
pay for the transportation of the pupils living more than four miles from the 
high school to the high school maintained by the board in lieu of paying tuition 
to any nearer high school which might be attended by the pupils. Said section, 
as above quoted, was carried into the new school code, 104 0. L. 126, to read as is 
now provided in General Code section 7748 G. C., above noted. 

The above history, then, reveals that the latter portion of said section 
7748 G. C., referred to at the outset as being in apparent contradiction to a former 
portion, was the first to be enacted as a portion of the school laws of this state 
and said provision has remained a part of the school laws ever since its original 
enactment, the only change therein being that of distance, from three to four 
miles; and when the provision was enacted with reference to the paying of tuition 
at first and second grade high schools by a board which maintained only a third 
grade high school, it was enacted in said section which 'contained the provision 
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with reference to distance above mentioned and was placed in the former part of 
said section, thus permitting the provision with reference to distance to stand in 
the section and to stand as a latter provision therein. 

Several reasons then occur to me why both of said seemingly contradictory 
statements shall be given effect. In the first place when the maximum levy per
mitted by law has been reached and all of the funds so raised are necessary for 
the support of the schools of the district, the law provides that the board is not 
required to pay such tuition. That is, a particular tuition, the tuition to the first 
grade high school for two years or the first grade high school for one year and the 
second grade high school for one year. Another reason is that the language with 
reference to distance was permitted to remain as a part of said section, in its 
original mandatory form, and refers to a different class of tuition, i. e., tuition in 
lieu of transportation, and the third reason is the fact that said language with 
reference to distance was contained in the latter portion of the section, thereby 
controlling whatever might precede. 

It is also worthy of being mentioned that an exceptio" is made to the general 
provisions for the payment of tuition in favor of those pupils who reside more 
than four miles from such high school and who attend a nearer high school. Ex
ceptions in statutes have the effect of modifying the general rule. 

It is held in Lewis' Sutherland Statutory Construction, volume 2, section 352, 
that: 

"The exception of a particular thing from the operation of the general 
words of a statute shows that in the opinion of the law maker the thing 
excepted would be within the general words had not the exception been 
made." 

Consequently, then, the general rule that the board was not required to pay the 
tuition when the limits of taxation had been reached and the funds so raised were 
necessary for the support of the schools was modified by the exception that said 
general rule should not prevail if the pupil resided more than four miles from the 
high school provided by the board and could attend a nearer high school. The 
abov.e section No. 7748 G. C. was formerly Revised Statutes 4029-3 and construc
tion was placed thereon by Allread, ]., in New Madison School District Board of 
Education v. Harrison Township Board of Education, 14 0. D. 62, as follows: 

"Does section 3 of that act, section 4029-3 Rev. Stat., require a town
ship board of education maintaining a high school within the township to 
pay the tuition of resident pupils within the township but more than three 
miles from the township high school and who attend a nearer high school? 
* * * It was the purpose, undoubtedly, of this act to give every pupil 
of a township having the necessary diploma the benefit of a high school at 
the expense of the township. This diploma admits the pupil to any high 
school in the state, but before the tuition can be charged to the township 
the case must be brought within the scope of section 3 of the act, section 
4029-3 Rev. Stat. * * * 

"Where a high school is maintained by the township board of educa
tion * * * no liability can be created against such township board of 
education by any resident pupil attending another high school in the state, 
except where such pupil resides more than three (now four) miles from 
such township high school * * * and nearer another high school. * * * 

"Where a high school is maintained by the township board of education 
in a township * * * any high school pupil residing more than three miles 
from such township high school * * * may attend a 11earer high school, 
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and in such case the township board of educatio1~ of the district in which 
the pupil resides is required to pay the tuition. of such pupil in such nearer 
high school * * *." 
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From all the above, then, I must conclude and advise you that the high school 
pupil who resides more than four miles from the high school of his district must 
attend a nearer high school before the board of education of the district in which 
he resides is required to pay his tuition, and since this was not done in your case, 
township "A" is not liable to township "B" for said tuition. 

Coming now to your second question, that is, "Y," a resident of township "A," 
about whose distance from the school so maintained there is some question, has 
been attending a first grade high school in a neighboring township "C"; is the 
board of education of township "A" liable for the tuition of "Y?" From my 
answer to your first question you will note it is impossible to answer your second 
without being advised definitely as to the distance the pupil "Y" lives from school. 
The rule for measuring distance in the transportation of pupils is as follows: 

"By the most direct public highway from the school to the nearest part 
of the curtiiage of its residence. (58 0. S. 390.)" 

Not knowing how far the pupil lives from his own school, it is impossible 
for me to determine whether or not he is entitled to either class of tuition, i. e., 
whether or not he is entitled to tuition in lieu of transportation or tuition at a 
first grade high school when he lives in a district which maintains only a thirti 
grade high school. 

In answer to your third question, I advise you that if the board of education 
of the district of the residence of a pupil is not liable for such pupil's tuition, the 
parent or guardian of the pupil, or the pupil, depending on circumstances, would 
be liable therefor. Yours very truly, 

JoSEPH McGHEE, 
A ttomey-General. 

261. 

APPRAISEMENT-WHEN SAME BECOMES NECESSARY-IX EXAMINA
TION OF A BANK-TO DF.TERJ\IINE AMOUNT OF REAL ESTATE 
OWNED BY BANK-EXPENSE SHOULD BE PAID BY BANKING DE
PARTMENT-EXPENSE OF SPECIAL EXAMINATIOX-AT REQUEST 
OF BANK-SHOULD BE PAID BY BANK 

I. TVhen, in the course of a regular examination of a bank, it becomes neces
sary to have a1~ appraisement in order to determine the value of real estate owned 
by a bank, the expense of such appraisement should be paid by the banking de
partment. 

2. Whea a special examination is made of a bank, at the request of the bank, 
all the expense of such examination is to be paid by the bank. 

CoLUMBUS, Onro, May 14, 1917. 

RoN. PHIL. C. BERG, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-On March 19, 1917, you made the following request for my 

opinion: 

"In making an examination of a bank, a wide difference of opinion 
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exists between one examiner .and the owners of the bank as to the value 
of the real estate owned by the bank. The existence and continued 
operation of the bank depended upon the value of the real estate. 

"This department chose an appraiser, the bank chose one; the two thus 
chosen selected a third and the property was appraised by them. 

"Should the bank or should this department pay for the services thus 
rendered?" 

There is no provision of law authorizing this ri1ethod of determining the value 
of real estate owned by a bank when there is a difference of opinion between the 
bank and the examiner as to the value of such real estate, but I suppose that the 
examiner is justified in following the method which will enable him to place a 
proper valuation upon such real estate, and if in the instance you give an appraise
ment of this character was necessary in order that the examiner, and yourself, 
might be certain as to the value of the real estate, then it seems to me the expense 
was properly incurred in the examination of the bank. 

Under section 736 of the General Code, the banks of Ohio subject to inspection 
and examination by the superintendent of banks, are compelled to pay fees for 
the purpose of maintaining the department of banks and the payment of all ex
penses incident thereto, including the expenses of inspection and examination; so 
that the banks themselves pay all the expenses of that department and the same is 
maintained without any assistance from the state. 

The first paragraph of section 736 G. C., which shows the purpose for which 
these fees are assessed, is as follows: 

"That for the purpose of maintaining the department of the superin
tendent of banks and the payment of expenses incident thereto, and es
pecially the expenses of inspection and examination, the following fees 
shall be paid to the superintendent of banks of Ohio: * * *" 

It would seem, therefore, that if you or your examiner considered an appraise
ment of this character necessary, in arriving at the value of the real estate of the 
bank being examined, then such expense should be paid by your department. 

When special examinations are made at the request of a bank, by virtue of 
sections 720, 721 and 735, General Code, the expenses are to be paid by the bank, 
but I presume the question which you submit arose during the regular examination 
of the bank; therefore, it seems to me that the expense of the same should be 
paid by your department. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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262. 

BANK-MAY NOT OPERATE A BRANCH BANK OUTSIDE THE LIMITS 
OF THE CITY, VILLAGE OR TOWNSHIP-NAMED IN ARTICLES OF 
INCORPORATION. . 

A bank may not operate a branch ba11k outside the limits of the particular city, 
village or township named in its articles of incorporation. A ba11k, located i1~ 011e 

village, m~y not operate as a branch a ba11k located in another village, although both 
villages are in the same tO"&Juhip. 

CoLUMBUS, 0Hro, May 14, 1917. 

RoN. PHIL. C. BERG, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm :-On April 24, 1917, yon made the following request for my opinion: 

"Please advise whether or not a person owning two banks in different 
villages of the same township, and desiring to incorporate both, it will be 
necessary to incorporate each or can one be established as the principal 
institution and the other as a branch." 

There is no authority under the laws of Ohio for a bank establishing a branch 
outside the limits of the particular city, village or township, named in the 
articles of incorporation. Therefore, one of the banks to which you refer could 
not operate the other as a branch, but being located in different villages they 
should incorporate separately. 

Upon the subject of branch banks under the Ohio law I refer you to the 
opinion of Hon. Timothy S. Hogan, attorney-general, rendered to Hon. Emory 
Lattanner, superintendent of banks, on May 28, 1914. (See Opinions of the Attorney
General, 1914, Vol. I, page 727.) The reference in said opinion of May 28th to 
a former opinion of June 16, 1913, is erroneous. The reference should be to an 
opinion rendered May 13, 1913. (See Opinions of the Attorney-General, 1913, 
Vol. I, page 806.) 

I concur in this opinion and suggest that you be guided by it whenever appli
cation is made to you for your consent to the establishment of branch banks; and 
also that the same be applied to banks. which are now operating branches, that 
is, the branch must be operated as an integral part of the corporation, and the 
books of the corporation must at all times show its financial condition in such 
manner as to make it unnecessary for an examiner to make a separate examina-
tion of the branch or branches. Very truly yours, 

263. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE CITY OF CLEVELAND, OHIO. 

CoLuMBUS, Omo, May 15, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds issued by the city of Oeveland, Ohio, and purchased by 

22-Vol. 1-A. G. 
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the Industrial Commission, in the sum of $684,000.00, the same being 
bonds issued by said city in anticipation of the collection of assessments 
for improvement by paving of certain streets in said city." 

This department has carefully examined the transcript of the proceedings of 
the council and other officers of the city of Cleveland relating to the above bond 
issue, and supplementing the examination of the transcript furnished to this 

, department by the director of finance of said city, this department caused a 
personal investigation to be made into the legislation and other proceedings relating 
to the issue of the said bonds. 

As a result of said examination I advise you that said proceedings have been 
taken with respect to each improvement covered by this bond issue in strict con
formity to the provisions of the charter of the city of Cleveland relating to the 
matter of local improvements and the assessments therefor. The charter of the 
city of Cleveland does not cover the matter of issuing bonds in anticipation of the 
collection of assessments for the improvement of streets provided for in the 
charter and the issue of the above bonds has been provided for· according to the 
sections of the General Code of Ohio relating to the subject matter, and such 
proceedings with respect to this bond issue have been in all respects as required 
by law. 

I am, therefore, of the opinion that the bonds of the city of Cleveland pro
vided for in said proceedings according to the bond form submitted will, when 
signed by the proper officers. of the said city and delivered to you, be valid and 
subsisting obligations of the city of Cleveland. 

264. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE CITY OF CLEVELAND; OHIO. 

CoLUMBus, 0Hro, May 15, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds issued by the city' of Cleveland, and purchased by the 
Industrial Commission in the sum of $90,000.00, the same being bonds 
issued by the said city in anticipation of special assessments for the im
provement of certain streets therein by laying sewers." 

This department has carefully examined the transcript of the proceedings of 
the council and other officers of the city of Cleveland relating to the above bond 
issue, and supplements the examination of the transcript furnished to this depart
ment by the director of finance of said city, this department caused a personal • 
investigation to be made into the legislation and other proceedings relating to the 
issue of the said bonds. 

As a result of said examination I advise you that said proceedings have been 
taken with respect to each improvement covered by this bond issue in strict con
formity to the provisions of the charter of the city of Cleveland relating to the 
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matter of local improvements and the assessments therefor. The charter of the 
city of Oeveland does not cover the matter of issuing bonds in anticipation of the 
collection of assessments for the improvement of streets provided for in the 
charter, and the issue of the above bonds has been provided for according to the 
sections of the General Code of Ohio relating to the subject matter, and such pro
ceedings with respect to this bond issue have been in all respects as required by law. 

I am, therefore, of the opinion that the bonds of the city of Oeveland pro
vided for in said proceedings according to the bond form submitted will, when 
signed by the proper officers of the said city and delivered to you, be valid and 
subsisting obligations of the city of Cleveland. 

265. 

Very truly yours, 
JosEPH McGHEE, 

. Attorney-General. 

OFFICIAL COURT STENOGRAPHER-ENTITLED TO COMPENSATION 
-FOR TRANSCRIPT OF TESTIMONY OF WITNESSES BEFORE 
GRAND JURY-PAID FROM COUNTY TREASURY. 

The official stenographer is entitled, under section 1553 G. C., to compensatiolll 
for transcript of testimony of witnesses taken before the grand jury, to be paid 
from the county treasury. 

CoLUMBUS, OHio, May 16, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-You have called our attention to the syllabus prepared by this 
department on opinion No. 105 rendered to Hon. Dean E. Stanley, prosecuting 
attorney of Warren county, under date of March 13, 1917, which syllabus is to 
the effect that the prosecuting attorney is not authorized to expend the funds 
received by him under section 3004 G. C. for the payment of compensation to an 
official stenographer for services in transcribing testimony taken before a grand 
jury. 

The syllabus stated that the work so done was included in the official duties 
of the stenographer. The conclusion stated in opinion No. 105, hereinbefore 
referred to, is as follows: 

"* * * in direct answer to your two i_nqumes it is my opinion 
that county commissioners are not authorized to pay for services rendered 
by a stenographer in taking testimony at a coroner's inquest, and that the 
prosecuting attorney is not authorized to expend a part of the money 
drawn by him under section 3004 G. C. for the payment of extra compensa
tion to the official stenographer for services rendered in transcribing testi
mony taken by him before the grand jury." 

The syllabus prepared for such opinion went beyond the holding of the 
opinion, and consequently the confusion has arisen. 

Coming now to determine whether or not the official stenographer is entitled 
to receive compensation, not for the taking of notes, but for. the transcribing of 
the testimony taken before the grand jury, I would call your attention to the 
provisions of section 3004 G. C. 

Section 3004 allows annually to the prosecuting attorney, in addition to his 
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~alary, an amount equal to one-half the official salary "to provide for expenses 
which may be incurred by him in the performance of his official duties, and in the 
furtherance of justice, not otherwise provided for." 

Section 1553 of the General Code, referring to the official stenographer, pro
vides at the end thereof : 

"When the testimony of witnesses is taken before the grand jury by 
such stenographers, as provided by law, they shall receive for such trmv
script as may be ordered by the prosecuting attorney, the same compensa
tion per folio and be paid therefor in the manner herein provided." 

It is apparent, therefore, that it was the intention of the legislature in the 
enactment of section 1553 G. C. to provide for compensation for the official ste
nographer for transcripts of testimony before the grand jury. Consequently, it 
is otherwise provided for and cannot be paid under section 3004 G. C. 

In the request for opinion No. 105, hereinbefore referred to, it was asked 
whether there was any provision of law by which such stenographer's services 
may be paid. I assume by the form of the question that the prosecuting attorney 
was asking whether or not the transcript of the testimony taken before the grand 
jury could be paid for, if not paid under section 3004 G. C. 

Section 1553 G. C., providing for compensation, was includd in an act passed 
in 97 0. L., page 178, being a part of section 5 thereof. Section 1552 was likewise 
a part of said section 5, and provides in part:-

"* * * The compensation for transcripts made in criminal cases, 
by request of the prosecuting attorney or the defendant, and transcripts 
ordered by the court in either civil or criminal cases, shall be paid from 
the county treasury, and taxed and collected as other costs." 

It appears, therefore, that there is a provision for transcripts in criminal cases 
to be paid from the county treasury, and in view of the provisions of section 
1553, hereinbefore quoted, I am of the opinion· that the court stenographer is 
entitled to payment for transcripts of the testi~ony of witnesses taken before the 
grand jury, when ordered by the prosecuting attorney, from the county treasury, 
but is n'ot entitled to pay therefor from the fund created by section 3004 G. C. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 
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266. 

CONTRACTOR-WHO HAS BEEN A WARDED CONTRACT FOR CON
STRUCTION OF HIGHWAY-CANNOT BE HELD TO THE PROVI
SIONS OF HIS CONTRACT-WHERE THERE HAS BEEN UNREA
SONABLE DELAY IN BEGINNING WORK-DUE TO NO FAULT OF 
HIS. 

A contractor who bids for the constructio11 of higlm:Jays has a right to assume 
that, if awarded the contract under his bid, he will within a reasonable time be 
permitted to begin the work and to carry it to a completiott, without undue delays 
and hindrances over which he has no co11trol. A delay of t-w"O years, due to no 
fault of the contractor, is unreasonable. 

CoLUMBus, OHIO, May 16, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-Your communication of April 6, 1917, was duly received, in which 

you ask my advice as to certain matters therein contained. Your communication 
reads as follows: 

"On September 26, 1914, the state highway commissioner awarded to 
A. W. McDonald & Co. of Steubenville, Ohio, the contract for improve
ing section "F" of the Ohio river road, I. C. H. No. 7. in Jeffe1"son 
county. Contract price, $20,500.00. The improvement was to be made of 
brick. Length 0.97 miles. Width 16 feet. 

"A signed copy of the contract for this work was delivered to A. W. 
McDonald & Co. on November 28, 1914. Within a very few days there
after, work was begun by Mr. McDonald. 

"Work of excavating, building bridges and culverts continued until 
about July 1, 1915, at which time the contractor was forced to abandon the 
work on account of not having the proper right of way. From this date 
to the present time no work has been done on the improvement and now 
A. W. McDonald & Co. ask to be released from all obligations under their 
contract and that the state and county pay to them certain claims, which 
you will find itemized in this communication. 

"The state highway commissioner desires your opinion in this matter, 
as to whether the state shall hold A. W. McDonald & Co. to the terms 
of their contract or shall release this company and settle upon some 
agreed basis." 

To your communication you attach certain lengthy correspondence had be
tween you and the contractors, in reference to the matters set out in your com
munication. This correspondence has helped me materially in arriving at the advice 
herein given, but it is too lengthy to set out in full, so that I shall merely give the 
substance of the different communications which passed between your department 
and A. W. McDonald & Company in reference to the matter in question. 

On September 26, 1914, the contract was awarded to A. W. McDonald & Co. 
On November 28, 1914, a copy of the contract duly executed by your depart

ment was delivered to said contractors. Work was begun by the contractors on 
December 1, 1914, and continued until July 1, 1915, the work then ceasing, due to 
the fact that a right of way had not been secured by the county commissioners. 

On April 27, 1915, a supplemental contract was let to A. W. McDonald & Co., 
in reference to the construction of the same woi-k. 
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On May 25, 1915, the contractor wrote your department, protesting on account 
qf the delay in the completion of the work, due to the fact that the extra right of 
way had not been secured. In this communication he stated that he would demand 
extra compensation, due to said delay, over which he had no control. 

On June 3, 1915, you answered the letter of May 25, 1915, admitting that the 
right of way had not been secured, and stated that it was the duty of the county 
commissioners to secure the additional right of way. 

On June 25, 1915, the contractors wrote they were compelled to quit the work 
under the contract and move their plant to another piece of work, although they 
did not desire it to be considered that they were abandoning work to be performed 
under said contract with your department. 

On April 25, 1916, the contractors wrote you, urging that matters be so arranged 
that they might proceed with the work, stating they were ready at all times to go 
ahead and complete the work, and further stating that conditions had materially 
changed in reference to the cost of labor and material, over which they had no 
control. 

On April 27, 1916, your department replied to this communication, stating that 
you were doing your best to enable the contractors to proceed, and that you under
stood the county commissioners were about ready with the matter of securing 
the right of way to enable them to proceed. 

On July 18, 1916, the county commissioners notified you that the right of way 
had been finally secured and that they had notified the contractors to proceed with 
the work. 

On July 25, 1916, you wrote to the contractors, advising and urging them to 
proceed with the work, in view of the fact that the right of way had been secured. 

On August 5, 1916, the contractors wrote your department, denying that the 
right of way had been secured so as to enable them to proceed with the work. 

You then state that your Mr. Richards investigated the matter as to the right 
of way and found that the statement of the contractors was true, and that the 
necessary right of way had not been secured, and your department asked the 
county commissioners to proceed in the matter of securing the necessary right of 
way. 

On August 12, 1916, the county auditor wrote you that the nece~sary right of 
way had been secured. 

On August 22, 1916, your department wrote the county commissioners, stating 
that as soon as vou received a written statement from them that the necessary 
right of way had been secured, you would order the contractors to proceed with 
the construction of said highway, the right of way not yet having been fully secured. 

On March 12, 1917, the county commissioners wrote you that the necessary 
right of way had been finally secured and that matters were in such a condition 
that the contractors could proceed with the work. 

On March 15, 1917, you wrote the contractors to this effect and asked them 
to proceed with the work. 

On March 22, 1917, the contractors wrote your department that they would 
begin the completion of the work as soon as an agreement could be entered into 
between your department and them, satisfactorily adjusting the differences due to 
the fact that material and labor had greatly increased in price since the time of 
letting the contract, and that the delay was not due to any fault or negligence 
upon the part of the contractor.' 

You state in your communication, after all this lengthy correspondence, that: 

"The highway department has every reason to believe that A. W. 
McDonald & Co. was ready at all times with sufficient force and equipment 
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to proceed with the work according to the provisions of the contract after 
July 1, 1915, providing that obstructions were removed and right of way 
secured." 
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On December 26, 1916, the contractors wrote to your department, stating that 
they "are still on the job and ready to proceed with the work of the above con
tract," but that they were unable to do so on account of the condition of affairs 
in reference to right of way, etc. In this communication they sent you a state
ment showing the amounts due them under and by virtue of the contract, and for 
which they made a claim against the highway department, the amount of the claims 
being $3,756.19. 

After some negotiations in reference to the matter of adjusting the differences, 
the contractors sent an itemized statement, agreeing to take $1,846.75 in full of 
their claims against the state, agreeing to accept this amount and give up the con
tract, and allow your department to proceed with the same in whatever manner 
you might decide. 

Under all the above, the question is as to whether it would be legal for you 
to adjust these differences with A. W. McDonald & Co. and release them from 
their contract, or whether you should attempt to hold said contractors to the con
tract and either compel them to finish the contract or you take it over and com
plete it under force account and hold the contractors and their bondsmen for the 
difference between the contract price and the amount that will be expended by 
you in completing the same under force account. 

It will be seen that there is no contention as to the facts; your department 
and the contractors agreeing as to the facts. Even the amount suggested by the 
contractors as a basis of settlement seems fair and just to you. 

The question is, what ought to be done? It is hardly necessary to say that 
there are no statutory provisions controlling in matters of this kind. Hence we 
look to the principles of the common law in order to ascertain what ought to be 
done. The question immediately arises in my mind as to what would be right 
between man and man, under similar circumstances. If we were to apply the rule 
of all rules which ought to lie at the basis of all our dealings, namely, "Do unto 
others as you would have them do unto you," to what conclusion ought we to come 
in this matter? It is my opinion that the state ought to deal as fairly with its 
citizens as it expects its citizens to deal with each other. It ought not to take ad
vantage of the fact that it is sovereign. 

In the case under consideration it is admitted that the contractors entered 
in good faith upon the work almost immediately upon being awarded the contract; 
that they continued the work until forced to quit because the right of way had 
not been secured by the county commissioners; that they have been prevented from 
prosecuting the work to a finish for many months, due to no fault of theirs; that 
at all times the contractors have been ready, willing and able to proceed with the 
work and complete the same according to contract; that they gave notice time after 
time of the damage they were suffering, due to increase in price of labor and 
material, and that during the time said work has been delayed the price of labor 
and material has greatly increased. 

Now, applying the fundamental principles above set out, which ought to control 
in dealings between man and man, to the admitted state of facts in this matter, to 
what conclusion ought we to come? Yes, to what conclusion must we come? In 
good conscience and morals these contractors ought not to be held to the provisions 
of their contract with the state. Not only ought they not to be held, but it is my 
opinion that they cannot be held under the law, if they should decide to assert 
their rights under it. And it follows, if your department decides to complete the 
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work under force account, that you could not hold the contractors, nor their 
bondsmen, for the difference between the contract price and the price at which you 
would be able to complete the work. 

So answering your question specifically, it is my opinion that if the con
tractors will settle on a basis which is fair to the state, you ought to settle the 
differences and release them from their contract. So far as the law controlling in 
the case is concerned, I advise you that you have authority to settle. The terms 
upon which you settie is a matter for you to decide. To be sure, you will be 
careful that the rights of the state are conserved, if settlement be made. 

267. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PROVISION-IN PROPOSAL FOR HIGHWAY CONSTRUCTION-THAT 
NO PART OF BID WILL BE BINDING-UNLESS TOTAL BID IS AC
CEPTED-IS PROPER AND LEGAL. 

A provision in a proposal for the co1tstruction of highways, in which separate 
bids are made upon different items of labor and nwterial, to the effect that no part 
of the bid will be binding unless tile total bid is accepted, is proper and legal. 

CoLuMBUS, OHio, May 16, 1917. 

RoN. HARRY CoRE, Prosecuting Attorney, Ottawa, Ohio. 

DEAR Sm :-In an oral communication of recent date you asked my opm10n 
as to the legality of proposal for construction of highways used in your county, a 
copy of which proposal you then submitted to me. This proposal reads as follows: 

"PROPOSAL FOR CONSTRUCTION OF 

located in _____________________ township, Putnam county, Ohio. 
"TO THE BOARD OF COUNTY COMMISSIONERS AND ENGI

NEER OF THE COUNTY OF PUTNAM, STATE OF OHIO: 
"Gentlemen :-The undersigned hereby declare that he has carefully 

examined the specifications and drawings in connection with this improve
ment, and will provide all necessary machinery, tools, apparatus and other 
means of construction, and do all the work and furnish all the material 
called for' by said specifications for this improvement, and to the acceptance 
of the county commissioners and engineer of said county, for the follow
ing prices, to wit : 
" 
"Estimated Quantities. Price of 

Labor 
Price of 
Material 

Total. Total in Words. 

"Cubic yards excavation-------------------------------------------------
"Cubic yards crushed stone in place--------------------------------------
"Square yards rolling and flushing---------------------------------------
"Lineal feet 4-inch tile-sewer--------------------------------------------
"Lineal feet 5-inch tile-sewer--------------------------------------------
"Lineal feet 6-inch tile-sewer--------------------------------------------
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"Lineal feet 7-inch tile-sewer--------------------------------------------
"Lineal feet 8-inch tile-sewer-------------------------------------------
"Lineal feet 10-inch tile-sewer-------------------------------------------
"Lineal feet 12-inch tile-sewer--------------------------------------------

"Catch basin complete--------------------------------------------------
"Cubic yards 1-2-4 concrete-------------------------------------------
"Cubic yards 1-1-2-3 concrete------------------------------------------
"Cubic yards 1-3-5 concrete---------------------------------------------
"Lbs. reinforcing steeL-------------------------------------------------
"Lineal feet, __ inch pipe railing in place---------------------------------·
"Linea1 feet __ inch C. L. P. in place--------------------------------------
"Brick per M---.,.-----------------------------------------------------
"Feet in oak plank-------------------------------------------------------

"Total bid $----------------------
"The above bid to be binding only· on condition that total bid be accepted. 
* * *" 
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The question in the minds of your county commissioners is as to whether the 
following stipulation attached to the bid is a legal one, or not: 

"The above bid to be binding only on condition that total bid be 
accepted." 

The effect of this stipulation is to require that but one contract be let for any 
given piece of road and that contracts cannot be let for different items entering 
into the improvement, such as labor, material, etc. That is, a bidder upon a certain 
piece of work cannot ask that he be given the contract for furnishing the labor, 
because his bid upon this item is lowest, and another bidder ask that he be given 
the contract for furnishing the material, or certain parts of it, because his bid upon 
this item is lowest. But the contract must be let upon the basis of the total bid. 
This, I think, is what the statutes contemplate, and seems evident from a construc
tion of the statutes providing for the receiving of bids by county commissioners. 

Section 6945 G. C. provides for the advertising for bids for the improvement 
of highways, and the latter part of said section reads as follows: 

"The county commissioners may let the work as a whole or in con
venient sections as may be determined. They shall award the contract to 
the lowest and best bidder." 

From this language it will be seen that, while the work may be divided up 
into different sections and a contract let for the work upon each section, yet there 
is no provision made for the letting of the contract for different items entering into 
the work or any section of the same. Further, the contract shall be awarded to 
the lowest and best bidder; that is, the lowest and best bidder for the work as a 
whole. 

Section 6946 G. C. provides that if no bids are made within the estimate, the 
county commissioners may amend the estimate and again proceed to advertise for 
bids. The language here also infers that the bids must be made within the total 
estimate, and not within estimates placed upon different items entering into the 
work. 

The same conclusion must be drawn also from the provisions of section 6947 
G. C., which section provides for the bond to be given by the contractor. 
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So that It IS my opinion that the said clause attached to the bid is entirely 
legal and is in conformity to the evident meaning of the statutes in reference to 
bids. 

W;e might with more' propriety ask the question as to whether it is legal for the 
county commissioners to compel bidders to bid separately on different items enter
ing into the work as set out in the form of bid submitted; but I can see ·nothing 

· whatever improper or illegal in such a requirement. It might be of assistance to 
the county commissioners in arriving at the conclusion as to who is the lowest and 
best bidder. 

On May 13, 1915, my predecessor, Hon. Edward C. Turner, passed upon a 
question similar to this, which opinion is found in Vol. I of the Opinions of the 
Attorney-General for 1915, p. 724. In discussing the proposition he used the fol
lowing language : 

"I learn by inquiry that certain regulations have been adopted by your 
department, and among these regulations are provisions to the effect that 
contractors in bidding upon intercounty highway improvements must use a 
blank form of proposal prescribed by the highway department; that the 
highway commissioner niay, tthen in his judgment it is proper, require 
separate bids on separate items; and that the amount of a contractor's bid 
must be written out in the bid in words and also set forth in figures, and 
that this must be done in ink. The requirement that ink r.wst be used is 
printed· upon the blank form of proposal furnished by the highway depart
ment. I am unable to say that any of these requirements are unreasonable 
or that under the provision of section 1202 G. C. above quoted, the highway 
commissioner is without authority to make any of the regulations in 
question." 

I am of the opinion that the reasoning of Mr. Turner is correct. 
I am aware that section 1202 G. C., which Mr. Turner was construing, provides 

that the bids 

"shall conform to such other regulations as the state highway commis
sioner may direct;" 

while the section controlling the county commissioners in this matter has no such 
a provision; but the general powers given to the county commissioners under these 
sections would give them the implied power to provide such a form for bidders. 

Hence, answering your question specifically, it is my opinion that a provision 
in a proposal, for the construction of any highway, in which separate bids are 
made upon different items of labor and material, to the effect that no part of the bid 
will be binding unless the total bid is accepted, is proper and legal. 

The form submitted also contains certain provisions in reference to the matter 
of extras furnished in the completion of the improvement. I am not asked to pass 
upon this part of the proposal and hence am not expressing any opinion in reference 
to its legality. 

In rendering the within opinion I am not unmindful of the provisions of 
section 2362 which reads as follows: 

"An officer, board or other authority of the state, a county, township, 
city, village, school or road district or of any public institution belonging 
thereto, authorized to contract for the erection, repair, alteration or rebuild
ing of a public building, institution, bridge, culvert, or improvement and 
required by law to advertise and receive proposals for furnishing of 
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materials and doing the work necessary for the erection thereof, shall 
require separate and distinct proposals to be made for furnishing such 
materials or doing such work or both, in their discretion, for each separate 
and distinct trade or kind of mechanical labor, employment or business 
entering into the improvement." 
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I do not believe, however, that the prov1s1ons of this section were meant to 
apply to the matter of repairing, improving or constructing highways, and this for 
three reasons : 

1. It will be noted that this section is found in title IX, the subject of which 
is "Building Regulations." This title is subdivided into (a) State Buildings; (b) 
County Buildings and Bridges; (c) General Provisions. Thus the whole title 
deals with buildings and bridges which would not properly include public highways. 

2. A careful reading of the section will disclose that it was r.ot likely intended 
to apply to public highways. The language is "authorized to contract for the 
erection, repair, alteration or rebuilding." None of these terms could apply to 
public highways, other than the word "repair." The language further is "of a 
public building, institution, bridge, culvert or improvement." None of these terms 
could apply to a public highway with the possible exception of "improvement." 
But as it is a general term used in connection with specific terms, it would include 
only matters similar to those expressed in the specific terms. The language 
further is "for the erection thereof." "Erection thereof" applies to all matters 
enumerated herein, but these words could not, with propriety, be made to apply 
to public highways. 

3. The Cass highway act is a full, complete and comprehensive act, embody
ing within itself every provision necessary to do the work it was intended to pro
vi~e for. It is not in any wise dependent upon other acts to give it force and 
vitality. 

From all of the above it is my opinion that the provisions of section 2362 G. 
C. do not apply to the question submitted by you. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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268. 

BANK-MAY NOT INVEST MORE THAN SIXTY PER CEKT. OF ITS. 
PAID-IN CAPITAL STOCK AND SURPLUS IN BANKING BUILDING 
AND REAL ESTATE ON WHICH SAME IS SITUATED-WHERE IN
VESTMENT IN EXCESS OF LIMITATION AND COMPANY TAKES 
OVER BUILDING AND REAL ESTATE-BANK MAY NOT INVEST 
IN STOCK-UNTIL SAME HAS PAID DIVIDENDS FOR-FIVE CON
SECUTIVE YEARS-MAY PURCHASE BONDS OF SAID COMPANY
SUBJECT TO APPROVAL OF SUPERINTENDENT OF BANKS-SUCH 
INVESTMENT LIMITED TO TWENTY PER CENT OF CAPITAL AND 
SURPLUS. 

A bank, Possessing the powers of a commercial bank, savings bank, trust com
pany and safe deposit company, may not invest more than 60 per cent. of its paid
ill capital stock and surplus in a banking buildiizg and real estate whereon the same 
is located. In case such limitation is exceeded and a building rompany is formed. 
to take over the building and real estate of the bank; held: 

( 1) The bank cannot invest in the stock of such building company until such 
company has paid dividends for five years next prior to the investment. 

(2) If such building company legally issues bonds, the bank may invest ill 
such bonds if authorized by the affirmative vote of the majority of the board of 
directors or by the executive committee. Such investment would be limited to 20 
per cent. of the capital and surplus of the bank. It wouJd also be subject to the 
approval of the superintendent of banks and he could at any t.ime order such bond~ 
sold within six months. 

(3) The bank could lease the building on said real estate subject to the pro
visions of section 10210 G. C. 

CoLUMBUS, OHio, May 16, 1917. 

HoN. PHIL. C. BERG, Superintendent of Banks, Columbus, Ohi:J. 

DEAR SIR :-On February 10, 1917, you asked my opinion upon the following 
facts: 

A certain bank, under your supervisloon, had for about twelve years 
owned a lot upon which was situated an old two-story brick building in 
which the bank transacted its business until last April. At that time the 
bank finding that it needed better quarters decided to wreck the old 
building and erect a new one for the use of the bank; the new building 
to· have offices for rental purposes in addition to the space to be occupied 
by the bank. 

The estmiate on the cost of the new building, made in 1915, was 
approximately $150,000.00. The bank entered into contracts on this basis 
providing for the wrecking of the old building and the construction of the 
new. It moved out of the old building and turned the same over to the 
contractors who immediately wrecked the old building and began the 
construction of the new. 

In May, 1916, the contractors informed the bank that owing to the 
increased cost of labor and material the cost of the new building would be 
much higher than the estimate. At that time the foundations were laid 
and much of the material was on the ground. The building is now nearing 
completion, and the quarters of the bank will probably be completed by 
June 1st. 

The cost of the building will he over $200,000.00. The capital of the 
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bank is $125,000.00, and the surplus $140,000.00. The amount of the 
investment will, therefore, be over the maximum allowed by statute. The 
superintendent of banks has suggested that in order for the bank to keep 
within the law a new company should be formed to take over the build
ing when it is completed. The bank desires, in case such a company is 
formed, that it may take and hold such an amount of stock in the new 
company as will be within the percentage limit provided by statute, and 
you~ request is as to whether this can be done. 
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The bank possesses commercial, savings, trust and safe deposit powers, and 
the limit which it may invest in real estate, together with the buildings thereon, 
for banking purposes is 60 per cent. Section 9753 of the General Code is as follows: 

"A commercial bank may purchase, lease, hold and convey real estate 
only as follows: 

"(a) Real estate whereon is erected or may be erected a building 
or buildings useful for the convenient transaction of its business, and from 
portions of which, not required for its use, a revenue may be derived; 
but the cost of such building or buildings and the real estate whereon they 
are erected, in no case shall exceed sixty per cent. of its paid-in capital 
and surplus; 

"(b) Such as is mortgaged or conveyed to it in good faith by way 
of security for loans made by or money due to such corporation; 

"(c) Such as has been purchased by it at sales upon the· foreclosure 
of mortgages owned by. it, or on judgments or decrees obtained or ren
dered for debts due to it, or in settlements effected to secure such debts. 
All real property referred to in this paragraph shall be sold by such 
corporation within five years after it vested therein, unless upon applica
tion by the board of directors, the superintendent of banks extend the 
time within which such sales shall be made; 

"(d) Such corporation also shall have power by lease to acquire a 
suitable building for the convenient transaction of· its business, and from 
portions of which, not needed for its own use, a revenue may be derivetl." 

This limitation of 60 per cent. fixed for commercial banks applies also to 
savings banks and trust companies. The limitation for safe deposit companies is 
50 per cent., but I take it the provision as to commercial banks would undoubtedly 
govern. 

As the capital of the bank is $125,000.00 and its surplus $140,000.00, the 
limit which it could invest in such real estate would be $159,000.00; and as 
the cost of the building which it is now erecting will be more than $200,000.00, this 
investment. is prohibited by statute. 

· As to the suggestion that a "new holding company be formed to take over 
the building when it is completed," I presume such a company could be formed, 
and could acquire the real estate of the bank by virtue of section 10210 G. C., 
which is as follows: 

"A corporation organized for the purpose of constructing and main
taining buildings to be used for hotels, storerooms, offices, warehouses, 
and factories, may acquire by purchase or lease, and hold, use, mortgage 
and lease all such real estate or personal property as is necessary, for such 
purpose. But no such corporation shall acquire or mortgage any real or 
lease-hold estate, or lease it for a period exceeding, with all privileges of 
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renewal, the term of five years, without the consent of the holders of 
two-thirds of the stock, obtained at a meeting called for that purpose, 
written notice of which was given to each stockholder, either personally, 
or deposited in the postoffice, properly addressed and duly stamped, not 
less than ten days before the day fixed for such meeting. Nothing herein 
shall authorize corporations to buy and sell, or to deal in real estate for 
profit." 

In case such a building company is formed to take over the real estate of the 
bank, including the building when completed, the bank could not take stock in such 
company for the reason that the only authority for the investment by a bank in 
stocks of a corporation is found in section 9765 G. C., relating to savings banks, 
and section 9781, relating to trust companies, and in both cases the investment is 
limited to "stocks which have paid d_ividends for five consecutive years next prior 
to the investment." 

The stock of this building company would not be a proper investment for the 
bank until it paid dividends for the prescribed time. 

Under paragraph (b) of section 9765, if the new company issued bonds, in 
the manner provided by law, then the bank could properly invest in such bonds, if 
such investment were authorized by the affirmative vote of the majority of the 
board of directors or by the executive committee. This investment would be 
subject to the approval of the superintendent of banks and he could order any 
such bonds sold within six ·months. . This investment in bonds, in case it were 
made, would also be subject to the 20 per cent. limitation provided by section 
9790 G. C., which is as follows: 

"Not more than twenty per cent. of the capital and surplus of a cor
poration doing business under this chapter shall be invested in any one 
stock security or loan unless it be in bonds or other interest bearing obli
gations enumerated in paragraphs b, c and d of section ninety-seven hun
dred and fifty-eight, or in a building and vaults." 

The 60 per cent. limitation provided by section 9753 for direct investment in 
real estate would not apply. 

In case the building company is formed to take over the building the bank 
could lease the same under paragraph (d) of section 9753 G. C. 

To summarize :-Upon the facts as stated by you the investment by the bank 
in this real estate and building located thereon exceeds the limitation provided 
by statute and should not be allowed. In case a new building company is forme•! 
to take over the building and real estate, the bank cannot invest in any of such 
stock. 

If the new building company issues bonds the bank may invest in the sam~ 
subject to the 2Q per cent. limitation, and also subject to the appro.val of the 
superintendent of banks. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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269. 

NEWSPAPER-PUBLISHH\G DELH\QUE~T TAX LIST-SHOULD BE 
PAID FOR LIST AS IT IS FIRST PUBLISHED-ALTHOUGH PART 
STRICKE~ OUT BETWEEN FIRST AND SECOND PUBLICATION
NOT EXTITLED TO PAY FOR SETTIXG UP DESCRIPTIONS 
STRICKE.:-.J' OUT BEFORE FIRST PUBLICATION. 

1. When delinquent tax list is published under section 5704 of the General 
Code, and the neu\Spaper, upon the request of the county auditor, strikes ou~ 
certain names from the list betwee1~ the first and second publication, the newspaper 
should be paid for the publication of the list upo1~ the basis of the first publication, 

2. The newspaper is not entitled to pay for setting up descriptions of tracts, 
etc., in connection with names of delinquents stricken out from the list before thti. 
first publication. 

CoLUMBus, OHIO, May 16, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of March 3, 1917, as follows: 

"Section 5704 G. C. provides for the publication of the list of delin
quent lands weekly for two weeks between the twentieth day of December 
and the second Tuesday of February, next ensuing, etc. 

"Section 5706 G. C. provides for the fees of publication of the delin
quent land list. 

"In most counties of the state, between the first and second publica
tion of this notice, many people pay their taxes and have their names 
removed from the published list. 

"Question 1. In paying for the publication of this list, should the 
county auditor make his calculation upon the first or the last issue of this 
publication? 

"Question 2. Is the county, in paying for the publication of delin
quent lists, required to pay for descriptions set up by the printer but 
removed before the first publication of the list because of the payment of 
the tax?" 

Sections 5704, 5705 and 5706 General Code read: 

"Sec. 5704. Each county auditor shall cause the lists of delinquent 
lands in his county to be published weekly for two weeks between the 
twentieth day of December, and the second Tuesday in February next 
ensuing in one newspaper in the English language, printed and of general 
circulation in the county, and one newspaper of the German language if 
there is such newspaper printed, published and of general circulation there
in. There shall be attached to the list a notice that the delinquent lands 
will be sold by the county treasurer, as provided by law. 

"Sec. 5705: Such notice shall be in substance as follows: 

"DELINQUENT TAX SALE. 

"The lands, lots and parts of lots returned delinquent by the treasurer 
of --------------------- county, with the taxes and penalty charged 
thereon, agreeably to law, are contained and described in the following 
list, viz. : (here insert the list with the name or names of the owner or 
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owners of the said respective tracts of land, or town lots, as designated 
on the duplicate.) And notice is hereby given that the whole of such 
several tracts, lots or parts of lots, or so much thereof as may be necessary 
to pay the taxes and penalty charged thereon, will be sold by the county 
treasurer at the court house in such county on the second Tuesday of 
February, ------------, unless the taxes and penalty are paid before that 
time, and that the sale will be continued from day to day, until the several 
tracts, lots and parts of lots, have been sold or offered for sale. 

"Sec. 5706. The publishers of newspapers, for advertising the delin
quent and forfeited list of the several counties, and the notice of sale 
shall be entitled to receive a sum not exceeding the following rates: For 
the notice of sale, ten dollars; for designating the several school districts, 
townships, villages and cities, and the several wards in a city, fifty cents 
each; and for each tract of land, city or town lot, or part of lot, contained 
in each of such lists, thirty cents. A greater sum than one-half of the 

· taxes and penalties, due on any tract, lot, or part of lot shall not be 
allowed ·for advertising such tract, lot, or part of Jot. Such property shall 
not be published in a list, as delinquent, if the taxes and penalty thereon 
had been paid on or before the twentieth day of December." 

These sections contemplate that the county auditor will furnish to the· news
.Papers a list of the delinquent tax lands and owners of the same sometime shortly 
after the 20th day of December, and that this list shall be "published weekly for 
two weeks between the 20th day of December and the 2nd Tuesday of February 
next ensuing." The fees fixed by section 5706 General Code are for "advertising 
the delinquent and forfeited list of the several counties and the notice of sale." 
This means that the fees enumerated in that section are to be paid to the newspaper 
when it has published the list according to law, viz., weekly for two weeks. The 
law in fixing the rate assumes that the entire list, as first published, will be pub
lished a second time, and the fees allowed a newspaper are for publishing the list 
twice. It is not possible, under the statute, to allow half of these fees for the first 
publication and half for the second. The statute simply allows the payment of 
the fee to the newspaper when the lists are published, according to ·Jaw, which 
means after the list has appeared in such paper the second time. 

The fact that some of the taxes listed have been paid does not make it neces
sary to stri)se them from the list after the first publication, for the law recognizes 
that many of the lands listed may be redeemed before the day of the sale. 

Section 5705 provides in part that the notice of sale shall state that the lands 
listed will be sold on a certain day "unless the taxes and penalty are paid before 
that time." Section 5706 G. C. lays down but one prohibition in regard to the 
publication of tracts and names, and that is "that such property shall not be 
published in a list as delinquent if the taxes and penalty thereon had been paid 
on or before the 20th day of December." 

From these provisions it is clear that the legislature recognized the fact. that 
many delinquent in the list published might redeem their properties be.fore the day 
of sale. I do not believe, therefore, that the county auditor has any authority 
in law to order the newspaper to strike out the names and property descriptions 
relating to taxes paid since the first publication. However, the question is, if he 
does so and the newspaper strikes these names out before. the second publication, 
is it to receive its pay for the publishing of this list according to the first or 
second publication. Ordinarily the newspaper could receive money for only the 
names and tracts published twice, since this is the only complete publication. In 
that event they would receive their pay according to the second publication, this 
being the only list twice published. It seems !O me, however, in the case referred 



ATTORNEY -GE~'ERAL. 689 

to, this strict application of the Jaw would be both improper and unjust. The only 
reason the newspaper does not publish some of the names a second time is that 
the first publication has accomplished the purpose of the advertisement. The 
taxes have been paid into the county treasury and the county auditor, as a favor 
to these parties paying, asks the newspaper to strike out their names in the second 
publication. There is no warrant in law for the auditor doing this. He simply 
makes the request as a matter. of accommodation to the taxpayers affected who 
wish to be relieved of further embarrassment. The newspaper is not compelled 
to heed the auditor's request since it has already entered into the contract and 
proceeded with it to the extent of publishing the list the first time. However, the 
newspaper, as a matter of accommodation to the auditor, and to the parties who 
have paid their taxes since the first publication, strikes these names from the list 
before the second publication. Under these circumstances it seems to me that the 
county would be estopped from claiming that the names stricken out of the list 
before the second publication were not legally published, and it is my opinion 
that the newspaper should be paid for the publication of the delinquent list on the 
basis of the first advertisement. 

Answering your second question: After the county auditor has furnished the 
newspaper with the delinquent tax list and the newspaper has begun preparation 
for the publication of the same, I do not believe the county auditor has any 
right to order it to strike out any names. The contract is already entered into, 
and it is my belief that if the newspapers should refuse to strike out the names 
and publish the entire list as given to it by the county auditor originally, it would 
be entitled to receive pay for the ·entire publication. However, in the case you 
~efer to the newspaper saw fit to accede to the request of the county auditor 
and strike out certain names prior to the first publication. Inasmuch as the news
paper accepted this revised list from the county auditor and did not, in fact, 
publish the names ·and tracts stricken out by the auditor before the first publication, 
it is my opinion that such newspaper cannot receive pay for any descriptions set 
up by the printer or any work done in connection with any of the names or tracts 
stricken out by the auditor and not in fact published by the paper. 

270. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PRISONER-SENTENCED FOR LIFE FOR FIRST DEGREE MURDER
SHOULD BE CONVEYED TO PENITENTIARY WITHIN FIVE DAYS 
AFTER SENTENCE-SECTION 13695 G. C. DOES NOT APPLY. 

When the court sentences a prisoner to a life term i1~ the Ohio penitentiarY! 
for murder in the first degree, such prisoner should be conveyed to the penitentiar:>l 
within five da:>•s after such sentence, according to the provisions of section 13720 
General Code. 

The one hmzdred day provision of section 13695 General Code has 110 applica
tion to such cases. 

CoLUMBUS, OHio, :May 16, 1917. 

HoN. HECTOR S. YouNG, Prosecuting Attomey, Marion, Ohio. 

DEAR SIR :-I have your letter of May 11, 1917, as follows: 

"I beg leave to submit to your office for an opinion thereon the fol
lowing inquiry: 
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"(a) A party is convicted of murder in the first degree, with a 
recommendation of mercy. \Vhat period of time must intervene between 
the day of sentence and the day appointed for the execution thereof? 

"Permit me to call your attention to sections 12399 and 13695 of the 
General Code of Ohio. You will note that section 12399 reads in part 
as follows: 

"'Murder in the first degree, as defined in this chapter, shall continue 
to be a capital offense within the meaning of the constitution * * *.' 

"Section 13695 reads in part as follows: 
" 'In conviction of a capital offense, at least one hundred days shall 

int;ervene between the day of sentence, and the day appointed for the 
execution thereof.' 

"I will say to you that on May 7th last, a prisoner was sentenced in 
Marion county, under conviction of murder in the first degree, with a 
recommendation of mercy, and I will greatly appreciate an early reply to 
this inquiry." 

Section 12399 General Code, to which you refer, reads: 

"Murder in the first degree, as defined in this chapter, shall continue 
to be a capital offense within the meaning of th6 constitution, and no 
person convicted thereof shall be recommended for pardon by the board 
of pardons or for parole by the board of managers of the penitentiary, 
except upon proof of innocence established beyond a reasonable doubt." 

Sections 12400, 13695 and 13720 G. C. read : 

. "Sec. 12400. Whoever purposely, and either of deliberate and pre
meditated malice, or by means of poison, or in perpetrating or attempting 
to perpetrate rape, arson, robbery, or burglary, kills another is guilty of 
murder in the first degree and shall be punished by death unless the jury 
trying the accused recommend mercy, in which case the punishment shall 
be imprisonment in the penitentiary during life." 

"Sec. 13695. If the defendant has nothing to say, or if he shows no 
sufficient cause why judgment should not be pronounced, the court shall 
pronounce the judgment provided by law. In convictions of a capital 
offense at least one hundred days shall intervene between the day of 
sentence and the day appointed for the execution thereof." 

"Sec. 13720. A person sentenced to the penitentiary, or Ohio state 
reformatory, unless the execution thereof is suspended, shall be conveyed 
to the penitentiary or Ohio state reformatory by the sheriff of the county 
in which the conviction was had, within five days after such sentence, 
and delivered into the custody of the warden of the penitentiary, or super
intendent of the Ohio state reformatory, with a copy of such sentence 
there to be kept until the term of his imprisonment expires, or he is par
doned. If the execution of such sentence is suspended, and the judgment 
be afterward affirmed, he shall be conveyed to the penitentiary or Ohio 
state reformatory within five days after the court directs the execution 
of sentence; provided, however, that the trial judge, or any judge of said 
court in said subdivision may, in his discretion, and for good cause shown, 
extend the time of such conveyance." 

I take it from your request what you have in mind is that the prov1s10n of 
section 12399 General Code that "murdrr in the first degree, as defined in this 
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chapter, shall continue to be a capital offense within the meaning of the consti
tution," makes this crime a ''capital offense" within the meaning of section 13695 
G. C., which provides in part that : 

"In convictions of a capital offense at least one hundred days shall 
intervene between the day of sentence and the day appointed for the 
execution thereof," 

and that therefore the execution of the sentence in a first degree murder case, 
even when the jury has recommended mercy, and punishment is life imprison
ment, must be postponed for one hundred days. 

Section 12399 General Code, quoted above, provides that murder in the first 
degree, as defined in that chapter, shall continue to be a capital offense within 
the meaning of the constitution. The only constitutional provision of which I 
am aware in regard to a capital offense is article I, section 9 of the Constitution, 
which provides : 

"All persons shall be bailable by sufficient sureties, except for capital 
offenses where the proof is evident, or the presumption great. Excessive 
bail shall not be required; nor excessive fines imposed; nor cruel and 
unusual punishment inflicted." 

T~e evident intent of section 12399 General Code is to bring all persons con
victed of the statutory crime of murder in the first degree within the provisions 
of article I, section 9 of the Constitution relating to bail, since without this specific 
provision in section 12399 General Code it might be argued that the constitutional 
provision applies only to murder in the first degree, as known to and defined by 
the common law. 

Section 13695 General Code provides in part: 

"In convictions· of a capital offense at least one hundred days shall 
intervene between the day of sentence and the day appointed fur the 
execution thereof." 

It might be contended that since the crime of murder in the first degree is a 
capital offense, section 13695 applies to prisoners convicted of murder in the first 
degree, even when the jury recommends mercy and the court sentences the de· 
fendant to life imprisonment. However, I do not think this argument could long 
be maintained. 

It will be noted from a reading of the statute that it provides "one hundre<l 
days shall intervene between the day of sentence and the day appointed for the 
execution thereof." Now when the court imposes upon a prisoner a sentence for 
life there is no day "appointed for the execution thereof." The execution of this 
sentence continues during the remainder of the prisoner's life, unless the sentel\Ce 
is terminated sooner by pardon or otherwise. The words "the day appointed for 
the execution thereof" clearly show that the legislature had in mind the execution 
of such sentence for a capital offense as could be executed on a day appointed, 
which could only refer to the execution of the sentence of death. That this view 
is correct is made clear from a glimpse of section 13695. This section was-origi
nally section 172 of an act passed January 5, 1871, volume 88, page 3, and entitle<! 
"An act to amend an act entitled 'an act to establish a code of criminal procedure 
for the state of Ohio,' passed ~lay 6, 1869 (0. L., Vol. 66, p. 287)." Section 172 
of this act read : 
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"When a person shall be convicted of an offense, and shall give notice 
to the court of his intention to apply for a writ of error, the court may, in 
its discretion, on application of the person so convicted, suspend the execu
tion of the sentence or judgment against him until the next term of the 
court, or for such period, not beyond the session of the court, as will give 
the person so convicted a reasonable time to apply for such writ; provided, 
whet! any such conviction is of. an offense the punishment whereof is 
capital, at least one hundred days shall intervene between the date of such 
sentence and judgment, and the day appointed for the execution thereof." 

The words "when any such conviction is of an offense the punishment whereof 
is capital," clearly demonstrates that the one hundred day provision of the act 
applied only to the death sentence. For this reason it is my view that the 
one hundred day provision of section 13695 has no application to a sentence for 
murder in the first degree when the jury has recommended mercy and the sentence 
of the court is life imprisonment. 

Section 13720 General Code, referring to the time in which a prisoner sentenced 
to the penitentiary or reformatory must be conveyed to such institution, and set 
out in full above, operates upon all prisoners sentenced to the Ohio penitentiary 
and Ohio state reformatory, regardless of the crime for which they are sentenced. 

In the case you refer to the prisoner has been sentenced to the Ohio peniten
tiary for life for the crime of murder in the first degree, and because of the above 
considerations it is my opinion that this prisoner should have been conveyed to the 
penitentiary within five days after his sentence. This five day period having expired. 
on May 12th, the sheriff should immediately convey this prisoner to the Ohio peni
tentiary. 

271. 

Yours very truly, 
JosEPH McGHEE, 

A ttomey-General. 

BOARD OF EDUCATION-AFTER BIDS RECEIVED-CANNOT CHANGE 
SPECIFICATIONS, ETC.-BY ELIMINATING PART OF THE WORK
WITHOUT POWER TO "ACCEPT BID ON REMAINDER-CONTRACT 
CANNOT BE AWARDED WHERE BID IN EXCESS OF AMOUNT AP
PROPRIATED FOR THAT PURPOSE·-NONE BUT LOWEST BID CAN 
BE ACCEPTED-ALL BIDS MAY BE REJECTED. 

A board of education is without power to change the plans and specifications 
for a school house after bids have bee1~ received by striking out the lathing, plaster
ing, blackboards, painting, finishing work, roofing, sheet metal work and electrical 

. wiring and without power to accept the bid on only the remainder of such plans 
ami specifications. 

A co1~tract camJot be awarded where the total amount of the lowest bid is i11 
excess of the amour1t of mo11ey i11 the treasury appropriated for that purpose. 

No11e but the lowest bid shall be accepted but the board may reject all bids. 

CoLUMBUS, OHIO, May 16, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-On April 24, 1917, I received a letter from Mr. G. W. Adams, 
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city solicitor at \Vellsville, Ohio, and the proposition he submits for my opm10n 
seems to me to be of such general interest that I am therefore directing my answer 
to you. The question reads as follows: 

"The board of education of the Wellsville school district in 1916 issued 
bonds in the amount of $95,000.00 for the purpose of purchasing a site and 
erecting and constructing thereon a school house and furnishing the same, 
and after proper advertisement for bids for the erection of said school 
house, the lowest bid for general construction (copy of which is herewith 
enclosed) was $86,980.00. The fund after purchase of site and payment to 
architect was $76,122.68. The board awarded to the lowest bidder the 
general construction, eliminating lathing and plastering, blackboards, paint
ing an.d finishing work, roofing and sheet metal work and electrical wiring 
at the price of $69,760.00. The contractor refused to accept the part of 
the contract awarded to him under the proposal for the reason he bid on 
the contract in an entirety. 

"The question now arises can the board accept the next lowest bid 
under said proposal for that portion of the work awarded to the lowest 
bidder and by him refused. 

"As the board of education has not sufficient money to complete the 
erecting and furnishing of said school house in accordance with the plans 
and specifications adopted and under which proposals for bids were asked, 
it is their intention to erect so much of said buildin~ ;:;s can be done 
with the funds in their hands, that is, complete said building to the second 
story and place thereon a temporary roof. This will give the board of 
education sixteen additional class rooms which are greatly needed. Can 
this be done without first advertising in accordance with the statute pro
posals for bids for just such work as the board intends to complete?" 

The above inquiry involves the consideration of General Code section 7623, 
which reads as follows: 

"When a board of education determines to build, repair, enlarge or 
furnish a school house or school houses, or make any improvement or 
repair provided for in this chapter, the cost of which will exceed in city 
districts, fifteen hundred dollars, and in other districts five hundred dollars, 
except in cases of urgent necessity, or for the security and protection of 
school property, it must proceed as follows: 

"1. For the period of four weeks, the board shall advertise for bids 
in some newspaper of general circulation in the district and two such 
papers,. if there are so many. If no newspaper has a general tirculation 
therein, then by posting such advertisement in three public places therein. 
Such advertisement shall be entered in full by the clerk, on the record of 
the proceedings of the board. 

"2. The bids, duly sealed up, must be filed with the clerk by twelve 
o'clock, noon, of the last day stated in the advertisement. 

"3. The bids shall be opened at the next meeting of the board, be 
publicly read by the clerk,· and entered in full on the records of the board. 

"4. Each bid must contain the name of every person interested therein, 
and shall be accompanied by a sufficient guarantee of some disinterested 
person, that if the bid be accepted, a contract will be entered into, and 
the performance of it properly secured. 

"5. When both labor and materials are embraced in the work bid for, 
each must be separately stated· in the bid, with the price thereof. 
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"6. None but the lowest bid shall b·e accepted. The board in its dis
cretion may reject all the bids, or accept any bid for both labor and ma
terial for such improvement or repair, which is {he lowest in the aggregate. 

"7. Any part of a bid which is lower than the same part of any 
other bid, shall be accepted, whether the residue of the bid is higher or 
not; and if it is higher, such residue must be rejected. 

"8. The contract must be between the board of education and the 
bidder. The board shall pay the contract price for the work, when it is 
completed, in cash, and may pay monthly estimates as the work progresses. 

"9. · When two or more bids are equal, in the whole, or in any part 
thereof, and are lower than any others, either may be accepted, but in no 
case shall the work be divided between such bidders. 

"10. When there is reason to believe that there is collusion or 
combination among the bidders, or any number of them, the bids of those 
concerned therein shall be rejected." 

That none but the lowest responsible bid can be accepted is clear. 
In State ex rei. Ross v. Board of Education, 42 0. S., 374, the relator brought 

suit in mandamus to compel the board of education to award him a contract for 
the construction and completion of a high school building. Relator demanded 
"all or none" of the contract. The court held that the board could let the 
contract only to the lowest responsible bidder unless all bids were rejected as a 
whole, at which time subdivision 7 of said section 7623 would attach. In your 
case, however, the board of education attempted to change the bid and only allow 
a portion of the work. This, surely, the board had no right to do. The con
tractors who bid upon contracts have a right to know the extent of the contract 
to be let. To say that bids would be received on an entire contract and accepted 
on a part would be manifestly unfair to any bidder. If the very parts which your 
board excluded from the lowest bid had been excluded from the proposition to be 
let or advertised to be let, the bids upon what remained of the contract to be let 
might ha~e been decidedly different. This question was considered in McAlexander 
et al., v. Haviland Village School District et al., 7 0. N. P. (n. s.) 590, in 
which the court held that a contract for the building of a school house awarded 
to a contractor who has been permitted to change his bid by omitting various items 
and thus reducing the aggregate cost to the amount realized from the sale of bonds 
is a contract made without notice or competition and is illegal and void under 
section 7623 G. C. Nor can a bid be amended after it is once in the hands of the 
board. 

In McGreevy v. Board of Education, 20 0. C. C., 114, in an action brought to 
recover the balance upon a contract for the excavation for a high school building, 
wherein the defense was that the contract entered into was illegal, null· and void, 
for the reason that it was not made according to the statutes of this state covering 
contracts of that kind, in that the plaintiff was permitted after he made his bid for 
the work to change the amount of his bid, and it being claimed that that was 
done without authority of law and that the. contract which the board of education 
e:ntered into under such amended bid was void and no recovery could be had upon 
the contract, the court held: 

"A contract between the board of education and the lowest bidder 
for the excavation for a school house, based upon a bid which the con
tractor was allowed to amend on account of an alleged mistake which did 
not appear on the face of the original bid, is void under section 3988 of 
the Revised Statutes (7623 G. C.) providing the manner in which such 
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contracts shall be awarded, although the bid as amended was still the lowest 
bid received. Such contract being void there can be no recovery thereon 
for the value of the work and labor performed thereunder." 

My predecessor, Hon. Timothy S. Hogan, in Opinion No. 268, Annual Report 
of the Attorney-General for the year 1912, page 1249, held: 

"It is not lawful for a board of education to permit a bidder, though 
he be the lowest responsible bidder on the entire work, to change his bid 
in any way after its submission, nor to change the plans and specifications 
after opening bids so as to eliminate some feature of the work or add new 
ones. In case the plans or specifications are changed so as to eliminate a 
part of the work, no bid can be accepted, but new bids must be invited." 

So that I must conclude that the board had no right to change the plans after 
the bids were received and eliminate certain portions of the contract upon which 
its bid had been filed. 

There is another and stronger reason why in your case the board could not 
accept either of the bids received. Your entire fund was $76,122.68, and whatever 
contract was let must be let within that amount. The provisions of section 5660 
apply specifically to a matter of this kind. Said section reads, in part: 

"* * * The board of education of a school district shall not enter 
into any contract, agreement or obligation involving the expenditure of 
money, or pass any resolution or order for the appropriation or expendi
ture of money unless the * * * clerk thereof * * * first certifies 
that the money required for the payment of such obligation or appropriation 
is in the treasury to the credit of the fund from which it is to be drawn, 
or has been levied and placed on the duplicate and in process of collection 
and not appropriated for any other purpose. Money to be derived from 
lawfully authorized bonds sold and in process of delivery shall, for the 
purpose of this section, be redeemed in the treasury and in the appropriate 
fund.· Such certificate shall be filed and forthwith recorded, and the sum 
so certified shall not thereafter be considered unappropriated until the 
* * * board of education is fully discharged from the contract, agree
ment or obligation, or as long as the order or resolution is in force." 

The decisions holding the language of the above section to be mandatory are 
numerous and have held without exception that before a building contract can be 
let by a board of education the money from which payment is to be made covering 
said contract must be in the treasury and certificate of the clerk must be on file 
before said contract is let. 

If, then, the bids were more than the amount of money in the treasury, and 
if the board of education or the bidder has no power to change such bids after 
the same have been opened, then the board of education was entirely without 
authority to award said contract to said Charles A. Vorhes and the bids should 
all be rejected by the board, and the only way the statute provides for the boarrl 
to proceed further is by advertising for new bids. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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272. 

DISAPPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE 
OF THE BOARD OF EDUCATION OF BLADENSBURG RURAL 
SCHOOL DISTRICT, KNOX COUNTY, OHIO-BOND ISSUE-IN
VALID WHEN RESOLUTION SUBMITTED AT SPECIAL MEETING
WITHOUT WRITTEN NOTICE HAVING BEEN SERVED ON MEM
BERS. 

Under sections 4750 and 4751 G. C. a bond issue is invalid whm the resolution 
for same was submitted at a special meeting of the board, without written notice 
having been served 011 the members. 

CoLUMUS, OHIO, May 16, 1917. 

/udustrial Con11nission of Ohio, Columbus, Ohio. 
GENTLEMEN: 

"RE :-Bond issue by the board of education of Bladensburg rural 
school district, Knox county, Ohio, in the sum of $10,000.00 for the purpose 
of building and equipping a new school building in said school district." 

I am herewith returning to you, without approval, transcript of the proceed
mgs of the board of education and other officers of Bladensburg rural school 
district relating to the above bond issue. 

The issue of these bonds has been provided for under the assumed authority 
of sections 7625 et seq. General Code, which provides for the issue of bonds for 
said purpose on a vote of the electors of the school district. 

The meeting of February 16, 1917, at which the resolution submitting the 
proposition of this bond issue to the vote of the electors of the school district 
was a special meeting from which one member of the board was absent, and 
there is nothing in the transcript to show that this meeting was called in such 
manner as to make the same a legal meeting in the manner provided by section 
4751 General Code. 

In response to a request of this department for additional information as to 
the manner in which this meeting and the special meeting of January 9, 1917, were 
called, the clerk of· the board of education, in letter under date of May 10, 1917, 
says: 

"In reply to yours of the 7th in regard to our special meetings of 
January 9, and February .16; by our rules and by-laws the president notifies 
each member in person orally if possible, if not then by writing. The two 
meetings in which you referred to, each member was seen in person and 
notified when and where the meetings would be held." 

It is obvious that this procedure was not in compliance with the provisions of 
section 4751 with reference to the manner in which special meetings are called. 

Section 4750 of the General Code provides that no meeting of a board of 
education not provided by its rules or by-laws shall be legal unless all the mem
bers thereof have been notified as provided in section 4751. Section 4751 G. C. 
provides as follows: 

"A special meeting of a board of education may be called by the presi
dent or clerk thereof or by any two members by serving a written notice 
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of the time and place of such meeting upon each member of the board 
either personally or at his residence or usual place of business. Such 
notice must be signed by the official or members calling the meeting." 

697 

Under section 4750 the board of education may, by rule carried into its record, 
provide for regular meetings to be held at stated periods, but I ·am clearly of the 
opinion that a rule or by-law of the board providing for the calling of meetings 
by the president of the board at his discretion by either written or oral notice 
to the members or both does not make such meetings regular meetings or a meet
ing provided for by rule under section 4750 of the General Code. The meeting 
was a special meeting in every sense of the word, and inasmuch as in the matter 
of calling this meeting section 4751 was not complied with, if follows that such 
meeting was not one of a legal nature, and the business transacted at such meeting 
was unauthorized. 

It is always a matter of regret to be compelled to report adversely upon a 
hond issue where the ground of the invalidity is such as is here mentioned and 
where it is obvious that the meeting was one called in good faith and where the 
action of the board was such as would have been taken by the board had the 
meeting been called in strict conformity to law. However, as has been decided 
by the court in the case of Kattman v. Board of Education, 15 C. C. N. S., 232, 
the provisions of this section are mandatory. In that case it was specifically held 
that the proceedings of a board of education providing for an issue of bonds are 
invalid where the action pertaining thereto was taken at a special meeting from 
which one member was absent and no written notice of the meeting had been served 
on each member of the board either personally or at his residence or usual place of 
business. 

Inasmuch as your purchase of these bonds was conditional upon the proceed
ings relating to this bond issue being in conformity to the laws of this state 
relating to the subject matter, and finding, as I am compelled to do, that the 
meeting at which the question of this bond issue was submitted to the electors of 
the school district was not a legal meeting, I have no discretion but to hold the 
bond issue invalid and to advise you not to purchase the same. 

273. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FINES-NO AUTHORITY TO PAY SAME INTO FIRE MARSHAL'S DE
PARTMENT-FOR VIOLATION OF RULES OF SAID DEPARTMENT. 

There is no authority in law for the payment into the fire marshal's department 
of fines collected in prosecutions under section 837 of the General Code for 
violations of the "rules of the fire marshal's department. 

CoLuMBus, OHIO, May 16, 1917. 

HoN. T. ALFRED FLEMING, State Fire Marshal, Columbus, Ohio. 
DEAR SrR :-1 have your letter of April 17, 1917, as follows: 

"The department of state fire marshal prosecuted G. V. Kern, of 
Adamsville, Ohio, before Justice of the Peace J. B. Carson, Zanesville, for 
non-compliance of an order of the department issued under the Ohio 
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Fire Marshal Law. An affidavit was filed by J. C. Brister, assistant fire 
marshal, and the case heard on Mar.ch 15, 1917. Mr. Kern was fined ten 
dollars. 

"On the 22nd we received a check for $10 from Justice Carson, with 
accompanying note reading as follows: 

"'Enclosed find check for ten dollars, fine imposed and collected, "The 
State of Ohio v. G. V. Kern of Adamsville, Ohio."' 

"Under date of March 27th Ron. Bert B. Buckley, my predecessor in 
this office, addressed the bureau of inspection and supervision of public 
offices, asking whether or not this fine should have been turned in to our 
department and whether we should treat the same as a revenue voucher. 

"The bureau replied, directing that this matter be taken up with your 
office. Kindly refer to section 837 General Code, and give us a ruling on 
this point at your convenience." 

Section 837 of the General Code, to which you refer, reads: 

"Any person or persons, being the owner, occupant, lessee or agent of 
buildings.or premises who wilfully fails, neglects or refuses to comply with 
any order of any officer named in the last four preceding sections, shall be 
guilty of a misdemeanor and shall be fined not more than fifty dollars nor 
less than ten dollars for each day's neglect." 

No provision is made here as to where the fines should be paid and to secure 
this information you must look to other sections of the General Code. 

Section 12378 General Code reads : 

"Unless otherwise required by law, an officer who collects a fine, shall 
pay it into the treasury of the county in which such fine was assessed, 
to the credit of the county general fund within twenty days after the 
receipt thereof, take the treasurer's duplicate receipts therefor and forth
with deposit one of them with the county auditor." 

General Code section 13429 reads 

"Fines collected by a justice of the peace shall be paid into the 
general fund of the county where the offense was committed within thirty 
days after collection unless otherwise provided by law." 

A careful examination of the statutes discloses that the legislature has, in a 
number of instances, made provision for the payment of fines in a manner diffe"rent 
from that laid down in section 12378. For instance, section 977 General Code, a 
part of the mine inspection act, provides: 

"All fines collected by reason of prosecutions begun under the pro
visions of this act, shall be paid to the chief inspector of mines, and by 
him paid into the state treasury." 

Section 1460 General Code provides for the payment of fines imposed under 
the fish and game laws into the state treasury. Similar provisions are found 
concerning fines imposed under laws relating to the practice of medicine, pharmacy, 
etc. Many other instances could be cited wherein the law provides that the fines 
imposed should be disposed of in a manner different than that laid down in section 
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12378 General Code, but as to fines imposed for violations of the rules of the fire 
marshal's department, no such special provision has been made. This being so, 
they should be paid into the county treasury. 

Cleveland v. Jewett, 39 0. S., 27. 
Mt. Vernon v. Mochart, 75 0. S., 529. 

From these considerations I am of the opinion that the fine of $10.00 imposed 
under section 837 General Code should not have been turned over to your depart
ment and that the check for the same should now be returned to the justice of the 
peace referred to so that he may dispose of it according to law. 

274. 

Very truly yours, 
JoSEPH McGHEE, 

Attomey-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COUNCIL OF THE VILLAGE OF BAY, CUYAHOGA COUNTY, 
OHIO. 

CoLUMBus, 0Hro, May 16, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds in the sum of $5,000.00 issued by the village of Bay, 
Cuyahoga county, Ohio, covering the village's share of the cost and expense 
of improving Dover Center road through said village upon agreement 
with the county commissioners of Cuyahoga county." 

I have carefully examined the transcript of proceedings of the council and 
other officers of the village of Bay, Ohio, relating to the above issue of bonds, 
said proceedings and transcript thereof having heretofore been corrected to meet 
the requirements of this department. 

As a result of my examination of these proceedings I find the same to be in 
accordance with the provisions of the General Code relating to the subject matter, 
and I am of the opinion that when properly prepared the bonds of said village will, 
when signed by the proper officers thereof, be valid and binding obligations of 
said municipality. 

The officials of the village, acting under the assumption that you would pre
pare and print the bonds at their expense, did not comply with the request of this 
department to furnish bond and coupon form. I am, however, this day directing 
the clerk of the village to forward to me printer's proof copy of said bond and 
coupon form to the end that if necessary I may be able to correct the same so as 
to comply with legal requirements before said bonds go to print. 

Very truly yours, 
JosEPH McGHEE, 

A ttor11ey-General. 
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275. 

FIRE MARSHAL-INVESTIGATIOXS BY SAID OFFICIAL MAY BE KEPT 
PRIVATE-DISCRETIONARY WHETHER HE WILL PERMIT AFFI
DAVIT ON FILE IN HIS OFFICE TO BE SEEN. 

Since uuder section 832 G. C. investigation by fire marshal may in his discretion 
be private, and under section 838 G. C. testimony given upotJ investigation is not 
public record, it is discretionary with fire marshal whether he will permit affidavit 
on file in his office to be seen. 

CoLUMBUS, OHIO, May 17, 1917. 

HoN. T. A. FLEMING, State Fire Marshal, Columbus, Ohio. 
DEAR SIR:-Under date of May 14th Hon. John A. Alburn, one of the investi

gating committee of the bar association of Cleveland, wrote me a letter advising 
that said committee was to present charges against a Oeveland attorney before the 
trial committee of said bar association at a private hearing, beginning on Monday, 
May 14th. He further advised me that you have informed said committee that 
you are willing to present before the trial committee an affidavit and other papers 
relating to the Haas-McClure case, which you have among your files, if this de
partment will approve your legal right to present such data from the fire mar
shal's office. 

Section 832 of the General Code provides as follows : 

"Investigation by or under the direction of the state fire marshal may 
in his discretion be priv:;~te. He may exclude from the place where such 
investigation is held all persons· other than those required to be present, 
and witnesses may be kept separate from each other and not allowed to 
communicate with each other until they have been examined." 

Section 838 of the General Code provides as follows: 

"The state fire marshal shall keep in his office a record of all fires 
occurring in the state, the origin of such fires and all facts, statistics and 
circumstances relating thereto which have been determined by investiga
tions under the provisions of this chapter. Except the testimony given 
upon an investigation, such record shall be open at all times to public 
inspection and such portions thereof as the superintendent of insurance 
deems necessary shall be transcribed and forwarded to him within fifteen 
days from the first of January each year." 

Under the provisions of section 838 it is your duty to keep a record of all 
fires occurring in the state and other statistics relating thereto, as the same have 
been determined by investigation. Such records "except the testimony given upon 
an investigation" shall be public documents, open to inspection. However, under 
the provisions of section 832, the testimony taken upon an investigation may be 
kept private if the state fire marshal in his discretion deems that such should be 
kept private. An affidavit taken during an investigation would undoubtedly be 
testimony, although ex parte. 

I can only inform you therefore in regard to the matter contained in M·r. 
Album's letter that it is entirely within your discretion as to whether or not the 
affidavits on file in the case in question should be kept private. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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276. 

ELECTIONS-JUDGES AND CLERKS SHOULD FOLLOW SECfiONS 5081 
AND 5088 IN ~fAKING RETURNS-BLANK AND UNINTELLIGIBLE 
BALLOTS NOT TO BE CONSIDERED IN DETERMINING WHETHER 
TWO-THIRDS OF VOTERS VOTING AT MUNICIPAL ELECTION FOR 
BOND ISSUE VOTED IN FAVOR THEREOF. 

1. /n all elections, judges aud clerks should follow the provisions of sections 
5081 and 5088 G. C. i1~ making up the returns of said electi01~. 

2. Where the question of issuiug bonds by a municipality under sections 3939 
et seq. is submitted to the electors at a special or general election, in a.scertaiwing 
whether two-thirds of the voters voting at such election upon the question of issu
ing bonds have voted in favor thereof, blank ballots or unintelligible ballots are not 
to be considered. 

CoLUMBUS, Oam, May 18, 1917. 

HoN. W. D. FuLTON, Secretary of State, Columbus, Ohio. 
DEAR SIR:-You have submitted, with request for an opinion upon same, a let

ter from the board of deputy state supervisors of elections for Clinton county, 
which reads in part as follows: 

"In a municipal election for the issue of bonds, held under section 3947 
of the election laws, should the judges and clerks of the election return as 
the total vote cast the number of names of voters voting as shown by the 
poll books, or should the number of votes returned as cast be calculate.d 
from the number of ballots counted exclusive of those improperly marked 
or the county of which was not agreed upon by the judges of election? In 
other words, in the meaning of the statute has a voter voted if his ballot 
is not properly marked?" 

Section 3947 G. C. provides : 

"If two-thirds of the voters voting at such election upon the question 
of issuing the bonds vote in favor thereof, the bonds shall be issued. Those 
who vote in favor of the proposition shall have written or printed on their 
ballots, 'For the issue of bonds;' and those who vote against it shall have 
written or printed on their ballots, 'Against the issue of bonds.'" 

Section 3945 G. C. provides : 

"The election shall be held at the regular place or places of voting in 
the municipality, and be conducted, canvassed and certified in like manner, 
except as otherwise provided by law, as regular elections in the municipal 
corporation for the election of officers thereof." 

Section 5081 G. C. provides : 

"Immediately upon the close of the polls, the number of electors entered 
and shown on the poll books as having voted shall be first certified therein 
and signed by the board of judges and clerks. Before any other or fur
ther proceedings, the president or chairman of the board shall make 
proclamation in a loud voice outside of the polling room, stating the num-
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her of voters so shown and ce-rtified on the poll books. Thereupon the 
judges, in the presence of the clerks and inspectors above provided for, 
shall destroy the ballots remaining unvoted." 

Section 5088 G. C. provides : 

"The clerks shall enter in separate columns by tallies under or oppo
site the names of the persons voted for, and the answers to the questions 
that may have been submitted as provided in the form of tally sheets, all 
votes thus read by the judges. After the examination of the ballots has 
been completed, the number of votes for each person and for the re
spective, answers to each question submitted, shall be enumerated under 
the inspection of the judges and set down, as provided in the form of the 
tally sheets." 

Section 5093 G. C. provides for the making and transmission of returns. 
Section 5114 G. C. provides for the abstract of vote for municipal officers and 

which would govern an election for the issue of bonds in a municipality. 
From a reading of the above sections of the election laws it is apparent that the 

election for the issue of bonds is conducted in all respects in the same manner as an 
election for municipal officers. It is not the function of the election officers to decide 
questions that might possibly be pertinent in a contest. Their duties are laid down 
specifically in the election sections above quoted. 

Under section 5081 supra, immediately after the close of the polls the num
ber of electors entered and shown on the poll books as having voted shall be first 
certified therein and signed by the board of judges and clerks. 

·under section 5088 supra, the clerks shall enter in separate columns by tallies 
under or opposite the names of the persons voted for, and the answers to the ques
tions that may have been submitted as provided in the form of tally sheets, all votes 
thus read by the judges. After the examination of the ballots has been com
pleted, the number of votes for each person and for the respective answers to 
each question submitted, shall be enumerated under the inspection of the judges 
and set down, as provided in the form of the tally sheets. 

It is the poll book and the tally sheet that under section 5093 G. C. are de
posited with the clerk or auditor of a municipal corporation. There is no provi
sion of law for the judges and clerks of the election making any other or differ
ent returns than the statute specifically prescribes. The question assumes that the 
judges and clerks make some sort of a calculation, determinative upon whether 
they count or exclude certain ballots. The sole duty of the judges in reference 
to the ballots is to count them as the law provides. For the same reason their 
sole duty in reference to determining the number of votes is to follow the direc
tions of the statutes as found in section 5081 G. C. 

From the question submitted it would look as if the board of election was 
concerned in having the election officers interpret that part of section 3947 G. C. 
which provides : 

"If two-thirds of the voters voting at such election upon the question 
of issuing the bonds vote i-n favor thereof, etc." 

The meaning of these words is of no concern to the election officers as such. 
Their duties are purely statutory and are fully performed when they follow the 
specific provisions of the statute. 

But it is further asked : 
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"In the meaning of t~e statute, has a voter voted if his ballot is not 
properly marked?" 

Section 5075 G. C. provides 

"When a person has received an official ballot from one of the elec· 
tion officers, and has delivered it to the election officer having charge of 
the ballot box at the time, and when such ballot has been deposited in the 
ballot box, such person shall be deemed to have voted." 
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This section is plain and needs no construction. When the ballot has been 
deposited in the ballot box, the person shall be deemed to have voted. Under the 
law, just prior or contemporaneous with the depositing of the ballot in the ballot box, 
the clerk transcribes the name of the voter upon the poll book. 

So answering specifically the inquiry of April 27, 1917, it makes no difference 
whether the ballot is marked properly, intelligently, or not at all. When the bal
lot is deposited in the ballot box, the person is deemed to have voted. 

Sipce writing the above, I am in receipt of a further communication under 
date of May 5, 1917, in reference to the same matter as inquired about under date 
of April 27. The communication states that a difference of opinion has ·arisen 
between the authorities as to what constitutes "two-thirds of the voters voting at 
such election" under the provision of section 3947 G. C. The inquiry probably 
refers to a construction of that part of section 3947 G. C. which reads: 

"If two-thirds of the voters voting at such election upon the question 
of issuing the bonds vote in favor thereof, etc." 

This very question was presented to the supreme court in the case of the City 
of Wellsville et al. v. Connor, 91 0. S. 28, and the court distinguishes sections 5122 
and 3947 G. C. Under section 5122, or any other section which requires that a 
majority or any certain proportion of the "votes cast at the election" should be in 
favor of a proposition, in order that it should carry, all the votes cast at the election, 
including blank and unintelligent votes, must be considered. But in an election under 
the provisions of section 3947 G. C., the language is not "voters voting at such 
election," but it is "voters voting at such election upon the question," etc. 

The decision of the court, as found in the first syllabus of the City of Wells
ville et al. v. Connor, supra, reads as follows: 

"1. Where the question of issuing bonds by a municipality pursuant 
to section 3939 et seq., General Code, is submitted to the electors at a 
special or general election, in ascertaining whether two-thirds of the 
voters voting at such election upon the question of issuing the bonds have 
voted in favor thereof, as required by section 3947, blank ballots or un
intelligible. ballots are not to be considered." 

It appears, therefore, that in the election of which you speak, while this case 
has no control over the character of return or abstract that should be made by 
the election officers, which should follow the statute as hereinbefore set out, the 
question submitted is to be decided according to the number of voters voting on 
the proposition. 

Trusting this answers your inquiry, I am, 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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Zl7. 

SECTION 3660-REFERRED TO IN S. B. No. 232, EIGHTY-SECOND GEN· 
ERAL ASSEMBLY-SHOULD BE READ 5660. 

i 
In S. B. 232, Eighty-Second General Assembly, the reference to section 3660 

in sectio" 6, paragraph 1 should be read 5660. 

CoLUMBus, OHIO, May 18, 1917. 

HoN. SuMNER E. WALTERS, Prosecutiug Attorney, Van Wert, Ohio. 
DEAR SIR :-I am in receipt of your letter of May 3, 1917, to the following 

effect: 

"Having examined Senate Bill No. 232, passed by the last legislature, 
with a view of acting under its provisions for the benefit of some munici
palities in this county, I cannot reconcile section 6, paragraph 1, in this 
respect: 

" 'Whether in contracting such obligations the provisions of section 
3806 or 3660 of the General Code were complied with or not,' as it ap
pears to me that 3660 mentioned is not applicable and is evidently a mis
take in print. 

"If that be true, would you advise what section was intended by the 
legislature instead of 3660?" 

The paragraph quoted in your letter refers to sections 3806 and 3660 of the 
General 'Code. Section 3806 G. C. reads as follows 

"No contract, agreement or other obligation involving the expenditure of 
money shall be entered into, nor shall any ordinance, resolution or order for 
the expenditure of money, be passed by the council or by any board or officer t>f 
a municipal corporation, unless the auditor or clerk thereof, first certifies 
to council or to the proper board, as the case may be, that the money 
required for such contract, agreement or other obligation, or to pay such 
appropriation or expenditure, is in the treasury to the credit of the fund 
from which it is to be drawn, and not appropriated for any othe~ pur
pose, which certificate shall be filed and immediately recorded. The sum 
so certified shall not thereafter be considered unappropriated until the 
corporation is discharged from the contract, agreement or obligation, or 
so long as the ordinance, resolution or order is in force." 

Section 3660 of the General Code, reads as follows : 

"To suppress and restrain disorderly houses. and houses of ill-fame, 
and to provide for the punishment of all lewd and lascivious behavior in 
the streets and other public places." 

It is evident that these sections have no relation one to the other and that 
the latter section, 3660, has no relation whatever to the subject matter of the act in 
question and that therefore the reference to section 3660 of the General Code is a mis
take. 

The act in which the section and paragraph are found is entitled, "An act to 
authorize municipal corporations and ·school districts to adjust their fiscaL opera-
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tions to the limitations on tax levies by funding existing deficiencies, and to amend 
section 3940 of the General Code so as to reduce to one-half of one per cent. of the 
tax duplicate the amount of the total indebtedness which may be created in any one 
fiscal year by the council of a municipal corporation under the authority of section 
3939 of the General Code. 

In the preamble thereof it states that in many mttnicipal corporations and 
sclzool districts in the state deficiencies exist, or will exist; that a law has been 
enacted which will assess the real and personal property in municipal corporations 
and school districts at their true value in money and that when ample duplicates 
exist the said municipal corporations and school districts will be able to accumu
late adequate sinking funds and meet existing deficiencies, if the same be funded, 
to be distributed over a series of years, and the act therefore grants authority to 
municipal corporations and board of education to submit to the electors the ques
tion of issuing bonds for the purpose of funding existing deficiencies of municipal 
corporations and school districts, and proceeds to set forth the method by which 
such deficiencies may be taken care of. 

Section 6 of said act is a definitive section and contains the language concern: 
ing which you inquire. Section 3806, hereinbefore quoted, is the section of the 
General Code requiring the auditor of a city or the clerk of a village to certify 
that there is money in the respective treasuries to pay obligations before a contract, 
agreement or other obligation involving the expenditure of money is entered into. 
Section 5660 is the corresponding section relative to counties, townships and 
school districts, and it is perfectly clear that the legislature intended in section 6 
of the act referred to, paragraph 1, to provide 

"All. obligations of the municipal corporation or school district, out
standing on July I, 1917, and due on or before said date, or to become 
due thereafter during the then current fiscal year, whether in contracting 
such obligations the provisions of sections 3806 or 566o of the General 
Code were complied with or not, for the payment of which sufficient 
funds are not in the treasury on July 1st, 1917." 

In other words, section 3806 relative to municipal corporations, and section 
5660 relative to school districts, are in pari materia. The question therefore arises 
as to whether or not a court would be justified in reading "3660" as "5660'' in the 
paragraph in question. 

The case of State ex rei. v. Archibald, Sheriff, 52 0. S. 1, was one involving 
the question as to the interpretation of an act establishing a court of insolvency. 
It was an action in mandamus to compel the sheriff to issue his proclamation for 
the election of a judge of said court on the first Tuesday after the first Monday 
in N" ovember, 1894, the sheriff claiming that the election for such judge was to be 
held on the first Tuesday after the second Monday. The act provided that the first 
election for such judge should be held on the first Tuesday after the second Mon
day in X ovember, 1894. It was contended, however, that it was the intention of the 
legislature that the election should be held on the first Tuesday after the first Mon
day, as provided by general law. The court held that the language of the act pre
vailed. 

In the opinion the court uses language which has been followed in other 
cases as the correct statement of the law in this state. I desire to cali attention 
to the language of the court on page 9, which is as follows : 

"If there is no error or mistake in this statute, it must be construed 
and enforced according to its letter. If there is such error or mistake, 
and the intention of the legislature can be ascertained, the error or mistake 
should be corrected by the court. 

23-Vol. 1-A. G. 
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"That courts have power to correct errors and mistakes in statutes, 
cannot be doubted; but such errors and mistakes must be manifest beyond 
doubt, either on the face of the act, or when read in connection with other 
statutes in pari materia. 

"\Vhen it thus appears beyond doubt that a statute, when read literally 
as printed, is impossible of execution, or will defeat the plain object of its 
enactment, or is senseless, or leads to absurd results or consequences, a 
court is authorized to regard such defects as the result of error or mis
take, and to put such construction upon the statute as will correct the error 
or mistake, by carrying out the clear purpose and manifest intention of the 
legislature. The error or mistake, as well as the proper correction, must 
appear beyond doubt from the face of the act, or when read in connection 
with other acts in pari materia. 

"The supreme court of Pennsylvania states the rule in these words: 
'The power is undoubted, but it can only be exercised when the error is 
so manifest, upon an inspection of the act, as to preclude all manner of 
doubt, and when the correction will relieve the sense of the statute from 
actual absurdity, and carry out the clear purpose of the legislature.' Lan
caster Co. v. Frey, 128 Pa. St., 593. 

"An eminent text writer states the rule thus: 'The power to make 
such corrections is well established, but it is exercised only where the 
error is so manifest as to leave no doubt of the judicial mind as to the 
actual intent of the legislature.' 23 Am. & Eng. Ency. of Law, 422." 

The court then cites various cases. 

There is no doubt in the instant matter that there is a manifest error occurring 
in the statute and by reference to the provisions of section 3806, and recognizing 
the related statute 5660, that the court would correct the error in order to carry 
out the manifest intention of the legislature. 

There are numerous authorities which could be cited on the proposition above 
stated as, for example, 

State ex rei. v. Board of Education, 16 0. C. C. 1; 
Cohen v. Cleveland, 43 0. S., 193. 

"So reference. to other sections or statutes incorrectly made will be 
corrected where the context or other particulars identify the statutes or 
provisions intended and enable the court to follow the reference with 
certainty." 

Lewis' Sutherland Statutory Construction (2nd Ed.), Sec. 410, page 796. 
"Where it is manifest upon the face of the act that an error has been 

made in the use of words, the court may correct the error and read the 
statute as corrected, in order to give effect to the obvious intention of the 
legislature." 

26 Am. & Eng. Ency. of Law (2nd Ed.), page 655 (3). 
"Mere verbal inaccuracies, or clerical errors in statutes in the use of 

words, or numbers, or in grammar, spelling or punctuation, will be cor
rected by the court whenever necessary to carry out the intention of the 
legislature as gathered from the entire act.'' 

36 Cyc. 1126. 

Answering your question, therefore, it is clear that the legislature intended 
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to refer to section 5660 instead of 3660, and I am of the opinion that the courts 
would correct the error in proper proceedings. 

278. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PRISONERS-CONFINED IN WORKHOUSE AND PERFORMING LABOR 
AS INCIDENT TO THEIR IMPRISONMENT-NOT WITHIN PRO
VISIONS OF WORKMEN'S COMPENSATION LAW. 

Prisoners confined in a city workhouse and performing service as an incident 
to their imprisonment, although allowed a certain portion of their earnings while 
employed at work by the city under the provisiolls of secti01~ 2227-1 et seq. are 
not in the service of the city under an appointment or contract of hire and hence 
are not within the provisions of the workmen's compensation act. 

CoLUMBus, OHIO, May 18, 1917. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of March 30, 1917, you submitted for my opinion the 

following request: 

"Are prisoners confined in the workhouse of a city within the pro
visions of the workmen's compensation act?" 

Section 14 of the workmen's compensation act (now section 1465-61 G. C.) 
reads as follows: 

"The terms 'employe,' 'workman' and 'operative' as used in this act, 
shall be construed to mean : 

"1. Every person in the service of the state, or of any county, city, 
township, incorporated village or school district therein, including regular 
members of lawfully constituted police and fire departments of cities and 
villages, under any appointment or contract of hire, express or implied, 
oral or written, except any official of the state, or of any county, city, 
township, incorporated viilage or school district therein. Provided that 
nothing in this act shall apply to policemen or firemen in cities where 
policemen's and firemen's pension funds are now or hereafter may be 
established and maintained by municipal authority under existing laws." 

As a general proposition the above section provides in effect that every per
son in the service of the state or of one of its political subdivisions therein con
tained in pursuance of an appointment or of an express or implied contract of 
hire, excepting officials thereof and in some cases policemen and firemen, shall 
be within the provisions of the workmen's compensation act. The exceptions 
contained in said section have no application to the question in hand and hence no 
further consideration will be given them. 

In answering your request, then, it is only necessary to consider whether or 
not a prisoner in a city workhouse is in the service of the city under an appoint-
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ment or an express or implied contract of hire. Primarily an inmate of a mumct
pal workhouse is not in the service of the city having same, but he is in the custody 
of said municipality by reason of the sentence of some court. As an incident to 
his imprisonment a city prisoner in its workhouse may be employed in its service 
under the following provisions of the General Code : 

"Sec. 2227-1. The labor or time of any person confined in any work
house or jail in this state shall not hereafter be let, farmed out, given, 
sold or contracted to any person, firm, corporation or association. 

"Sec. 2227-2. Such persons so confined may be employed in the 
manufacture of articles used by any department or public institution be
longing to or controlled by the political subdivision or subdivisions sup
porting or contributing to the support of any such workhouse or jail 
or to any political subdivision of the state. 

"Sec. 2227-5. The board, officer or officers, in charge of any such 
workhouse or jail shall place to the credit of each prisoner such amount 
of his earnings as the board, officer or officers deems equitable and just, 
taking into consideration the character of the prisoner, the nature of the 
crime for which he was imprisoned and his general deportment. The 
board, officer or officers for violation of the rules, want of propriety or 
other misconduct, may cancel such portion of such credit as is deemed 
proper. 

Sec. 2227-6. When any such earnings are credited to any such per
son as provided by the preceding section and such person has a child or 
children under the age of sixteen or a wife, the board, officer or officers, 
in control of such workhouse or jail shall pay such earnings weekly to 
the person having custody of such child or children or to any incorpo
rated humane society that will serve as trustees for such child or children 
without compensation or to such wife as such board, officer or officers 
may determine; but when such person has no such child, children or 
wife, such earnings shall be paid to him upon his discharge." 

However, I am convinced that the service or employment mentioned in the 
preceding sections of the General Code is not the kind of service meant when the 
term is used in the workmen's compensation act since the s.ervice therein referred 
to is voluntary in character and is rendered in pursuance of an appointment or 
under the terms of a contract, while the service performed by a workhouse pris
oner is involuntary on his part and his employment is not under an appointment or 
contract of hire but is required of him as a matter of law. It is true that certain 
provisions are made in the above quoted sections of the General Code for a 
credit to be given a prisoner of some portion of his earnings. Still, I feel that 
this allowance to him is merely a matter of gratuity under the state law and does 
not change his status from one of custody to one of service under the terms of 
the workmen's compensation act. To my mind it was never considered. by the 
legislature that ·the benefits and protection of the workmen's compensation law 
should be extended to those who by their own acts have violated the law and 
made necessary their confinement in some penal institution where service might 
be required of them as an incident of their imprisonment. 

A similar question was considered by my predecessor, Hon. Edward C. 
Turner, in reference to the .application of the workmen's compensation act to a 
convict in the Ohio penitentiary, in Opinion No. 383, found in Vol I of the Opin
ions of the Attorney-General of Ohio for the year 1915, page 782, in which he 
held that a convict was not within the provisions of said law. 
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Answering your question specifically, then, I am of the opinion that prison
ers confined in the workhouse of a city are not within the provisions of the 
workmen's compensation act. 

Very truly yours, 
JosEPH McGHEE, 

A ttorttey-Gmeral. 

279. 

LIBRARY-EARXTXGS AXD FIXES THEREOF-IX CITIES UXDER 30,-
000--SHOULD BE TURXED OVER TO TREASURER AND KEPT SEP
ARATE-SPEXT O:XLY BY TRUSTEES OF LIBRARY FOR LIBRARY 
PURPOSES-::\iONEY RAISED BY TAXATIOX FOR MAI~TE:XAI'\CE 
THEREOF CAXXOT BE TRAXSFERRED TO LIBRARY IX AXOTHER 
TAXING DISTRICT. 

1. In cities under 30,000 population the libra1·y earnings, fines, etc., should 
be fumed over to the city treasurer and llef>l separate and apart from other money 
by such treasurer, to be expended only by the board of directors of the librar:y 
for library purposes. 

2. No part of the money raised by taxation for the maintenance of a library 
in such taxing district may be transferred to mzother ta.ring district for the pur
pose of maintaini1tg a library in that taxiug district, which library is altogether a 
differeut institution from the one located in the taxiug district in which the 
money has been raised. 

CoLUMBUS, OHio, May 18, 1917. 

RoN. C. B. GALBREATH, Secretary and Stale Librarian, Columbus, Ohio. 

DEAR SIR :-Your letter of February 21, 1917, is as follows: 

"In view of the fact that numerous queries come to us relative to the 
following subjects, we would be pleased to have the opinion of the 
attorney-general regarding them : 

"1. We have experienced some difficulty in regard to the library funds 
in the cities of Lancaster and Defiance, and would like your opinion on 
the· following questions concerning them: 

"Should not the earnings of the library be exclusively expended for 
library purposes? The law requires specifically, I believe, that sums of 
money collected by the library from fines and other sources shall be de
posited with the public treasurer. Are not libraries justified, however, in 
demanding that these amounts be credited to the library fund and subject 
only to the order of the governing board of the library? In some in
stances libraries have deposited such sums with the treasurer, but they 
have been turned over to the general fund and the library receives no 
benefit from them. 

"2. Can part of the money raised by taxation in a certain taxing 
district be divided and partially refunded? For instance, a village within 
a certain township which maintains a township library wishes to estab
lish its own library and demand its share of the township library funds 
raised by taxation within its limit. A similar example is to be met with 
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in a case of a city within a county maintaining a county library. A cer
tain city maintains a Carnegie free library and wishes the funds raised for 
county library purposes to be devoted to its own use rather than expended 
for general county library service." 

Referring to your first question, sections 15061, 15062 and 15063 of the 
General Code read : 

"Sec. 15061. The common council of every city not exceeding in 
population thirty thousand inhabitants, and of every incorporated villa-ge 
shall have power to establish. and maintain a public library and reading 
room and for such purpose may annually levy and cause to be collected, 
as other general taxes are, a tax not exceeding one mill on each dollar of 
the taxable property of such city or village, to constitute the library fund, 
which shall be kept by the treasurer separate and apart from other money 
of the city or village, and be used exclusively for the purchase of books, 
periodicals, necessary furniture and fixtures and whatever is required for 
the proper maintenance of such library and reading room. 

"Sec. 15062. For the government of such library and reading room 
there shall be a board of six directors, appointed by the council of such 
city or village from among the citizens thereof at large, and not more 
than one member of the council of such city or village shall at any one 
time be a member of said board. Such directors shall hold their office 
for three years from the date of appointment, and until their successors 
are appointed, but upon their first appointment they shall divide them
selves at their first meeting by lot into three classes, one-third for one 
year, one-third for two years, and one-third for three years, and their 
terms shall expire accordingly. All vacancies shall be immediately reported 
by the directors to the proper council and be filled by appointment· in like 
manner; and if an unexpired term, for the residue of the term only. 1\o 
compensation whatever shall be paid or allowed to any director. 

"Sec. 15063. Said directors shall, immediately after their appointment, 
meet and organize by the election of one of their number president, and 
by the election of such other officers as they may deem necessary. They 
shall make and adopt such by-laws, rules and regulations for their own 
guidance, and for the government of the library and reading room, as 
may be expedient. They shall have the exclusive control of the expendi
tures of all moneys collected for the library fund, and the supervision, 
care and custody of the rooms or buildings constructed, leased or set 
apart for that purpose, and such money shall be drawn from the treasury 
by the proper officers, upon the properly authenticated voucher of the board 
of directors, without otherwise being audited. They may, with the approval 
of the c"ommon council, lease and occupy, or purchase, or erect on pur
chased ground, an appropriate building, provided that no more than half 
the income in any one year can be set apart in said year for such purchase 
or building. They may appoint a librarian and assistants, and prescribe 
rules for their conduct." 

It will be noted that the directors, under section 15063 G. C. "shall have the 
exclusive control of the expenditures of all moneys collected for the library fund 
* * * and such money shall be drawn from the treasury by the proper officers 
upon the proper authenticated voucher of the board of directors without other
wise being audited." From the provisions of the above sections it is clear that 
the city treasurer is made the custodian of all library funds, but that the ex-
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penditure of such funds is a matter over which the board alone has control, 
and in direct answer to your first question, therefore, I am of the opinion that all 
moneys coming to the library board from fines, etc., and turned over to the city 
treasurer, are to be kept separate and apart from other money by such treasurer 
and expended only by the board of directors of the library for library purposes. 

Answering your second question: Article 12, section 5 of the Constitution of 
1851 reads: ;! 

''Xo tax shall be levied except in pursuance of law; and every law 
imposing a tax shall state distinctly the object of the same, to which only 
it shall be applied." 

In the case of State ex rei v. Pohling, 1 0. C. C. 486, 1 0. C. D. 271, it was 
held that funds which are raised by a tax for the purpose of improving county 
roads, cannot, by special statute, be applied to the purposes of a municipal corpora
tion in such county. The constitutional provision, above quoted, would make it 
unlawful, to my mind, to use the township, village, city or county library funds, 
or any part of them, for any other purpose than that for which they have been 
raised. See Lima v. McBride, 34 0. S., 338. 

J n direct answer to your second question, therefore. I am of the opinion that 
no part of the money raised by taxation in certain taxing district for library pur
poses may be transferred to another taxing district for the purpose of maintaining 
a library in that taxing district, which library is altogether a different institution 
from the one located in the taxing district in which the money has been raised. 

280. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE OF 
THE COU~TY CO~BliSSIONERS OF ?\lUSKIXGU:\1 COUi'\TY, OHIO
DISAPPROV AL-BOXD FORl\1. 

CoLUMBUS, Omo, :\lay 18, 1917. 

Industrial Comm,ission of Olzio, Columbus, Olzio. 

GENTLEMEN :-

''RE :-Bonds issued in thesum of $17,500 by the county commissioners 
of ;\I uskingt•m county, ·Ohio, covering the shares of said county, and of 
X ewton, ;\I uskingum and Falls townships in said county, and the shares 
of abutting property owners in the improvement of certain sections of 
intercounty highways Xo. 10 and No. 344." 

1 have made a careful examination of the tratJScript of the proceedings of 
the county commissioners of ;"1.1 uskingum county, Ohio, and of the other officers, 
relating to said hond issue, said proceedings and the transcript thereof having been 
corrected to meet the requirements of this department. 

As a result of said examination I find said proceedings to be in compliance 
with the provisions of the General Code of Ohio relating to the subject matter 
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under investigation, and I am of the opinion that proper bonds covering said issue 
will, when signed by the proper officers, be valid and binding obligations of said 
county. 

I. find myself unable to approye the bond form submitted with the transcript 
of proceedings, and I have this day prepared a bond form for use in the preparation 
of the bonds covering this issue, and have forwai"ded the same to the county 
commissioners of said county. 

281. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COUNCIL OF THE VILLAGE OF CHICAGO JUKCTION, OHIO. 

CoLUMBUS, 0Hro, May 19, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of the village of Chicago Junction, Ohio, in the sum of 
$10,000 for the purpose of procuring funds for the improvement of the 
waterworks and electric light power plant of said village." 

I have carefully examined the transcript of the proceedings of the council and 
other officers of the village of Chicago Junction. Ohio, relating to the above bond 
issue as said transcript has been corrected to meet the requirements of this de
partment, and as a result of such examination I am of the opinion that bonds 

· covering this issue, drawn in accordance with the form submitted and signed by 
the proper officers of the village, will constitute valid and binding obligations of 
said village. 

282. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRA:\SCRIPT OF PROCEEDIKGS FOR BOKD ISSUE OF 
THE COUKCIL OF THE VILLAGE OF CHICAGO JUKCTIO~. OHIO. 

CoLUMBUS, OHIO, l\Iay 19, 1917. 

Iudustrial Commissiou of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE :-Bonds of the village of Chicago Junction, Ohio, in the sum of 
$11,534.75, issued by said village in anticipation of the collection of assess
ments for the improvement of Park street from \Voodlawn avenue to Long 
street in said village." 
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I have carefully examined the transcript of the proceedings of the council 
and other off.cers of the village of Chicago Junction, Ohio, relating to the abm·e 
bond issue as said transcript has been corrected to meet the requirements of this 
department, and as a result of such examination I am of the opinion that bonds 
covering this issue, drawn in accordance with the form suhmitted and signed 
by the proper officers of the village, will constitute valid and hinding obligations 
of said village. Very truly y<,urs, 

283. 

JosEPH :McGHEE, 
Atton1ey-General. 

APPROVAL-TRAXSCRIPT OF PROCEEDL'\GS FOR BOXD ISSUE OF 
THE COUXCIL OF VILLAGE OF CHICAGO JUXCTION, OHIO. 

CoLUMIH.:s, 0Hro, :\lay 19, 1917. 

ludustrial Commissiou of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE :-Bond issue of the village of Chicago Junction, Ohio, in the 
sum of $5,200.00 for the purpose of providing funds to pay the village's 
share of improving Park street between \Voodlawn avenue and Long 
street in said village." 

I have carefully examined the transcript of proceedings of the council and 
other officers of the village of Chicago Junction, Ohio, relating to the above bond 
issue as said transcript has been corrected to meet th<l requirements of this depart
ment, and as a result of such examination I am of the opinion that bonds covering 
this issue, drawn in accordance with the form submitted and signed by the proper 
officers of the village, will constitute valid and binding obligations of said village. 

284. 

Very truly yours, 
JosEPH McGHEE, 

A tt orney-G e11eral. 

APPROVAL-TRAXSCRIPT OF PROCEEDIXGS FOR BOND ISSUE OF 
THE COUNTY COMMISSIONERS OF CLERMONT COUNTY, OHIO
BOND FORM l'\OT SUBMITTED. 

CoLUMBus, 0Hro, :\lay 19, 1917. 

ludustrial Commission of Ohio, Columbus, Ohio. 

GENTLDIEN :-

"RE :-Bond issue of Clermont county, Ohio, in the sum of $14,300.00 
for the purpose of paying the shares of said county, Ohio and Pearc.e town
ships, and abutting property owners in the cost and expense of improving 
section 1, intercounty highway Xo. 7." 

I have carefully examined the transcript of proceedings of the county com
missioners of Clermont county, Ohio, and other officers relating to the above bond 
issue after said proceedings and the transcript thereof had been corrected to meet 
the requirements of this department. As a result of such examination, I am 
of the opinion that bonds covering this issue, prepared in proper form and signed 
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by the proper officers, will be valid and binding obligations of the county of 
Clermont. 

I'\ o bond and coupon form was submitted with the transcript, as required by 
this department, but we have this day requested the county commissioners of said 
county to request the printer of said bonds to submit printer's proof copy of the 
bond and coupon form to this office before said bonds go to print, to the end 
that we make such corrections therein as may be necessary. 

285. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL COURT OF CLEVELAND-EXPENDITURES FOR MAINTE
NANCE UNDER DISCRETION OF CLERK AND JUDGES-COST OF 
PUBLICATION OF COURT CALENDAR MAY BE TAXED AS COSTS 
IN EACH CASE-NOTARY FEES FOR VERIFYING PLEADI~GS MAY 
BE TAXED AS COSTS-BAILIFF-NO AUTHORITY TO PAY OVER 
MONEY MADE ON EXECUTION TO PERSON NOT PARTY TO SUIT 
-JUDGES OF CRIMINAL BRANCH MAY SENTENCE VIOLATORS 
OF CITY ORDINANCES TO COUNTY JAIL Wl-IEN CITY NOT PRO
VIDED WITH WORKHOUSE. 

1. Expenditures for maintaining tlze 1111111icipal court of Cleveland are under 
the discretion of the clerk and judges of the m1micipal court, subject to appropria
tions to be made by council. 

2. A charge for publication of the calendar of the municipal court, as pro
vided in sections 1695, 1696 and 1697 G. C., ma}' be ta.red alld collected as part 
of the costs in each case in the man11cr provided by said sections. 

3. Notary fees for verifying pleadings and other papers rcquiri11g verification, 
may be taxed as costs in an action. 

4. There is no authority for a bailiff of the municipal court paying o·uer 
money made on execution to a person not a party to the suit. 111 oney made 01!' 

execution should be paid to the party entitled thereto, or paid into court, or held 
by the officer until the person entitled thereto establishes his claim as provided b:;t 
law. 

5. Ju.dges of the cniminal branch of the municipal court may commit persous 
who have been acwsed of or convicted of violation of the city ordinances, to the; 
county jail if the city is not provided with a workhouse or other jail. 

CoLUMBUS, Omo, May 19, 1917. 

HoN. W. H. McGANNON, Chief Justice Mu1zicipal Court of Cleveland, Cleve
land, Ohio. 

DEAR SIR:-You have submitted to me several questions with reference to the 
municipal court of Cleveland, which I will answer in the following order: 

"Question 1. Do the provisions of the charter cover the expenditures 
in the municipal court, or does the state law give the clerk of the court 
unlimited control over the expenses of the court?" 

Section 1579-48 of the General Code provides as follows: 

"The council of the city of Cleveland shall provide suitable accom
modations for the municipal court and its officers including a private room 
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for each judge and sufficient jury room. The council shall also provide 
for the use of the court complete sets of the reports of the supreme and 
inferior courts of Ohio and such other authorities as are deemed necessary, 
and shall provide for each court room the latest edition of the General 
Code of Ohio, and necessary supplies including telephone, stationery, fur
niture, heat and light. The expense of maintaining the court shall be 
paid out of the treasury of the city of Cleveland." 

715 

From this section it is clear that the expenses of the court must be paid out 
of the treasury of the city of Cleveland. The question, as I understand it, is 
whether the clerk can make purchases, direct, of supplies, etc., out of an appro
priation made, or to be made by council for the maintenance of the court; or must 
all supplies, etc., be purchased through the city purchasing agent. 

The charter of the city of Cleveland, sections 41 to 45 inclusive, provide for 
appropriations by council for conducting the affairs of the city. Section 41 is in 
part as follows 

"The fiscal year of the city shall begin on the first day of January. On 
or before the 15th day of November in each year the mayor shall prepare 
an estimate of the expense of conducting the affairs of the city for the 
following year. This estimate shall be compiled from detailed information 
obtained from the various departments on uniform blanks prepared by the 
director of finance, and shall set forth: 

"(a) An itemized estimate of the expense of conducting each depart
ment. * * *" 

Section 43 is as follows : 

"The council may at any time transfer money appropriated for the use 
of one department, division, or purpose to any other department, division 
or purpose; but no such transfer shall be made of revenues or earnings 
of any non-tax supported public utility to any other purpose." 

Section 45 provides that no money shall be drawn from the treasury of the 
city, nor any obligation for the expenditure of money incurred, except pursuant 
to appropriations made by council. 

Section 78 creates six different departments, with subdivisions of five of said 
departments so created. There is no department or division which attempts to or 
does in any way include the municipal court. Division "d" of the department of 
finance is designated as "Division of purchase and supplies." 

The department of finance is und~r the general supervision of the director 
of finance. 

Section 111 of the charter, as to his duties, provides in part that, 

"The duties of the director of finance shall include the keeping and 
supervision of all accounts and the custody of all public money of the 
city; the purchase, storage and distribution of supplies needed by the 
Yarious departments; * * *" 

Sections 118 and I 19 as to the "Division of Purchases and Supplies" are as 
follows: 

"Section 118. The commissioner of purchases and supplies shall make 
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all pur5hases for the city in the manner provided by ordinance, and shall, 
under such regulations as may be provided by ordinance, and by direction 
of the board of control, sell all property, real and personal, of the city 
not needed for public use or that may have become unsuitable for use or 
"that may have been condemned as useless by the director of a depart
ment. He shall have charge of such store rooms and warehouses of the 
city as the council may by ordinance provide. 

"Section 119. Before making any purchase or sale, the commiSSIOner 
of purchases and supplies shall give opportunity for competition, under 
such rules and regulations as the council shall establish. Supplies required 
by any department may be furnished upon requisition from the stores 
under the control of the commissioner of purchases and supplies, and 
whenever so furnished therewith by warrant made payable to the credit of 
the stores' account of the department of purchases and supplies. The 
commissioner of purchases and supplies shall not furnish any supplies to 
any department unless there be to the credit of such department an avail- · 
able appropriation balance in excess of all unpaid obligations sufficient to 
pay for such supplies." 

From the above quoted provisions of the charter of the city of Cleveland, it 
seems clear that the commissioner of purchases and supplies is to purchase and 
issue supplies only to the various departments of the city. No other .authority is 
given him by the charter. The municipal court is not a department of the city of 
Cleveland nor does it come under any department; in fact, the municipal court is 
not mentioned in the charter of th~ city except in section 86, which provides in 
one part that the director of law shall be the prosecuting attorney of the municipal 
court. 

In the case of State ex rei. v. Frank T. Andrews, et a.l., decided February 12, 
1917, by the court of appeals of Cuyahoga county, it was directly held that the 
municipal court of Cleveland is a state court, the decision being based upon the 
well known principle that the legislature alone can establish courts in Ohio. The 
court in this case said : 

"Being thus a state tribunal in creation, it must be equally so in all the 
inferior details of its organization and administration, which the legislature 
must be competent to prescribe, equally with its power of bringing the 
court into being." 

Therefore, as section 1579-48, first quoted, provides for the expense of main
taining the court being paid out of the treasury of the city of Clevela1id; and as 
pointed out, the charter of the city in no way deals with this court, nor does it 
come under the head of any department for which the commissioner of purchases 
and supplies is authorized to act, it would seem that the matter would be under 
the discretion of the clerk and the judges of the municipal court, subject to 
appropriations to be made by council. 

Your second question is as follows: 

"The calendar of the court and other information pertaining to cases 
in the civil division is published in the Legal News and a uniform charge 
of lSc for each case is made and the same is taxed by the clerk as a part 
of the cost and collected together with other costs. Is this action on the 
part of the clerk legal?" 
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Section 1579-47, as to the municipal court of Cleveland, provides as follows: 

''Except as otherwise provided for in this act, in actions and pro
ceedings wherein the said municipal court has jurisdiction concurrent with 
a court of a justice of the peace, the fees and costs may be the same and 
taxed in the same manner as is now, or may hereafter be provided for 
actions and proceedings heard and determined in a court of a justice of 
the peace. In other actions and proceedings the fees and costs may be the 
same, and taxed in the same manner, as is now, or may hereafter be, pro
vided for actions and proceedings heard and determined in the court of 
common pleas. In criminal proceedings all fees and costs may be the same 
as now fixed in the police court of said city. Provided, however, that the 
municipal court, in lieu of the aforesaid methods of taxing costs, by rule 
of court may establish a schedule of fees and costs to be taxed in all 
actions and proceedings, in no case to exceed fees and costs provided for 
like actions and proceedings by general law." 

Sections 1695, 1696 and 1697 G. C. are as follows: 

"Section 1695 (103 0. L. 418) In the counties of Hamilton, Cuyahoga, 
Franklin and Lucas, the judges of the courts of record, other than court 
of appeals, shall jointly designate a daily law journal published in the 
county, wherein shall be published all calendars of the courts of record in 
such county, which shall contain the numbers and titles of causes, and 
names of attorneys appearing therein, together with the motion dockets 
and such particulars and notices respecting causes, as may be specified by 
the judges, and each notice required to be published by any of such 
judges 

"Section 1696. In all cases, proceedings, administrations of estates, 
assignments and matters pending in any of the courts of record of such 
counties wherein legal notices or advertisements are required by law to be 
published, such law journal shall once a week and on the same day of the 
week, publish an abstract of each such legal advertisement, but the juris
diction over, or irregularity of a proceeding, trial or judgment, shall not 
be affected by anything therein. 

"Section 1697. For the publication of such calendars, motion dockets 
and notices, the fees for which are not fixed by law, the publisher of the 
paper shall receive a sum to be fixed by the judges, not exceeding thirty
five c,ents for each case brought, to be paid by the party filing the peti
tion, or transcripts for appeal or lien, and to be taxed in the costs and 
collected as other costs, and for the publishing of abstracts of legal 
advertising, a sum to be fixed by the judges, not exceeding one dollar 
for each case, proceeding or matter, -in which such advertising is had, to 
be taxed as a part of the costs thereof." 

The municipal court of Cleveland is a court of record. (See section 1579-1 
G: C.) 

"Sec. 1579-1. That there shall be; and hereby is, established in and 
for the city of Cleveland, a municipal court, which shall be a court of 
record and shall be styled 'the municipal court of Cleveland,' hereinafter 
designated and referred to as the municipal court." 

Therefore, under the above quoted sections, the charge for publication of the 
court ealendar, etc., of the municipal court of Cleveland may 'be taxed and col-



718 OPINIONS 

lected as other costs, if the judges of the courts of record of Cuyahoga county 
have designated the daily law journal in which publication is to be made and have 
fixed the amount of the charge. 

Your third question is as follows : 

"In many cases the notary's fee is taxed· as a part of the case and col
lected by the clerk, and the same is paid to the notary, usually a lawyer 
in charge of the case or someone in his office. Is this legal?" 

I suppose the notary fee referred to is the fee taxed for verifying pleadings 
filed by litigants. These pleadings must be verified, and the cost of doing so is 
a proper charge; the clerk is specifically allowed to charge for the same; and as 
the verification may be made before a notary, I think that if the notary has not 
been paid, his fee may properly be taxed and paid to him whether he be an 
attorney in a case or not; or if the party verifying the pleading has paid the notary, 
then he can recover the fee so paid as part of his costs. 

Your fourth question is as follows: 

"In many instances the bailiff without order from the court pays claims 
of parties, other than litigants, out of moneys received on executions for 
alleged liens on the property incurred before the property was seized by 
the bailiff. In some cases he has paid out all the money received on such 
executions to such claimant and made no payment on the judgment. Has 
he authority to do this?" 

"Should not a person who claims a lien on chattel property which has 
been taken on execution, establish his lien in court before the bailiff can 
legally recognize it, and has the bailiff the authority to pay out any money 
received on executions except upon the order of the court?" 

The bailiff, for the purposes of this question, must be regarded in the same 
manner as a constable or sheriff. 

Section 3343 G. C. provides as follows : 

"Constables shall pay over to the party entitled thereto all moneys 
received by them in their official capacity, if demand be made by such 
party, his agent, or attorney, at any time before he returns the writ upon 
which he has received it. If not paid over by that time, he shall pay it 
to the justice when he returns the writ." 

I take it that the words "the party entitled thereto," as used in this section, 
mean the party to the action who is entitled to the money made on the execution. 
The constable is authorized to·pay the money to him at any time before the return 
of the writ. 

Section 11686, General Code, is practically an analagous section as to sheriffs. 
It is as follows: 

"If the sheriff collects any part of a judgment by virtue of an execu
tion without the sale of real estate, he shaH pay it to the judgment creditor, 
or his attorney, upon demand made therefor at his office. If the execution 
be fully satisfied, he shall return it within three days after he collected 
the money thereon." 

If the officer pays to any one else, it seems to me he does so at his peril. There 
is no provision that I know of that would authorize either a constable or sheriff, 
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or any other officer to pay money which he had made on execution, to a person 
not a party to the proceeding, merely upon the claim of such person. The money 
should either be turned over to the party entitled thereto, or paid to the justice 
as provided by law, or held by the officer, and any person claiming the right to 
the same or any part thereof should establish his claim as provided by law. 

\Vhat has been said as to the duty of constables and justices would apply to 
bailiffs of the municipal court. 

Your fifth question is as follows: 

"Have the judges in the criminal branch the right to send persons to 
the county jail who have been accused or convicted of the violation of 
city ordinances?" 

Section 4564, General Code, provides as follows: 

"Imprisonment under the ordinances of a municipal corporation shall 
be in the workhouse or other jail thereof, if the corporation is provided 
with such workhouse or jail. Any corporation not provided with a work
house, or other jail, shall be allowed, for the purpose of imprisonment, 
the use of the jail of the county, at the expense of the corporation, until 
it is provided with a prison, house of correction, or workhouse. Persons, 
so imprisoned in the county jail shall be under the charge of the sheriff 
of the county, who shall receive and hold such persons in the manner pre-
scribed by the ordinances of the corporation, until discharged by due 
course of law." 

It seems to me this section would undoubtedly apply to Cleveland, and that 
if the city does not have a workhouse or other jail, imprisonment under the 
ordinances of the city may be made in the county jail at the expense of the city. 
This statute seems to authorize commitment to the county jail under ordinances 
of a municipal corporation only when the corporation has no workhouse or jail; 
under section 4565, the commissioners, upon giving ninety days' written notice, 
may prohibit the use of the county jail for this purpose. If such use is prohibited, 
then under section 4566 th,e corporation may still continue the use of the jail if it 
immediately takes steps for the erection of a prison or workhouse. It would 
seem, however, from the first sentence of section 4564 that if the city has either 
a workhouse or jail, imprisonment under ordinances of the city must be in it. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 
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286. 

SINKING FUND COMMISSIONERS- EXERCISE CONTROL OVER 
MONEY IN SINKING FUND THROUGH OFFICERS OF SCHOOL 
BOARD-MONEY MUST REMAIN IN CUSTODY OF BOARD At\D ITS 
TREASURER-COMMISSIONERS MAY WITHDRAW FUNDS BY RE
QUISITION TO BOARD OF EDUCATION. 

·Money in the sinking fund of a school district must remain in the custody of 
the school board and its treasurer, and the sinking fund commissioners exercise. 
control of such money only through the officers of the school board. The sinking 
fund commission may withdraw ftmds for its own purpose only by requisition 
directed to the board of education. 

CoLUMBUS, OHio, May 19, 1917. 

HoN. CHARLES L. FLORY, Prosecuting Attorney, Newark, Ohio. 

DEAR SIR :-You ask a statement of my opinion upon the following: 

"On May 14, 1913, Attorney-General Hogan rendered an opinion, 
Opinions of Attorney-General 1913, volume 1, page 260, to the effect that 
the money_ in the sinking fund of a school district must remain in the 
custody of the school board and its treasurer, and that the sinking fund 
commission exercises control of such money only through the officers of 
the sch.ool board, and that the commission of the sinking fund may with
draw for its own purpose from such funds only by requisition directed to 
the board of education. 

"I am frank to say that the various sections of the General Code, 
quoted in the opinion mentioned, seem to place the money in the sinking 
fund so completely within the control of the sinking fund commissioners, 
that I have the temerity to doubt the correctness of the holding. The 
question has now arisen in connection with the affairs of the Hanover 
township rural school district in Licking county." 

I have considered opinion No. 288 of my predecessor, Ron. Timothy S. Hogan, 
found in the Annual Report of the Attorney-General for 1913, volume 1, page 260, 
very carefully and advise you that I agree with the conclusion reached therein, 
that is, that : 

"Under section 7604, General Code, and the following statutes which 
provide for the deposit of all moneys coming into the hands of the treas
urer of the board of ~ducation of a school district and the following 
statutes which provide the mode of· procedure for deposit of funds; and 
under section 4768, which provides that no money shall be withdrawn 
from depositories except upon an order signed by the treasurer and by the 
president or vice-president, and countersigned by the clerk of the board of 
education; and under section 7613, and related sections, which require the 
board of education to set aside and appropriate funds for the use of the 
sinking fund commission, the custody of such funds must reside with the. 
board and its treasurer, whilst the control of the same is vested in the 
sinking fund cc>mmission. 

"The commission of the sinking fund may withdraw for its own 
purpose from such funds, therefore, only by requisition directed .to the 
board." 
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It seems clear to me that the reasons set forth in said opinion are irresistible 
and for me to give my reasons upon the subject would he to simply recapitulate 
what is set forth in said opinion. 

I am enclosing you herewith copy of said opinion with my ad,·ice to you that 
I agree therewith. 

287. 

Yours very truly, 
JosEPH McGHEE, 

Attomey-General. 

COUNTY SURVEYOR'S REPORT UNDER SECTIOX 2787 G. C. TO COM
MISSIOXERS SHOULD IXCLUDE OXLY SUCH ASSIST AKTS WHO 
RECEIVE THEIR PAY FROM GENERAL COUNTY FUND-~EPORT 
OF TOTAL C0:\1PENSA TION SHOULD NOJ' CONTAIN CO~IPEXSA
TION NOT DRAWN FRONT GENERAL COUJ\'TY FUND. 

The report made by the county surveyor to the county commissioners, under 
the provisions of section 2878 G. C., should not include those deputies and assistants 
who do not receive their pay from the general county fund. Neither should the 
total compensation reported to the county commissioners include compensation not 
drawn from the general county fund. 

CoLUMBUS, 0Hro, May 19, 1917. 

HoN. HECTOR S. YouNG, Prosecuting Attorney, Marion, Ohio. 

DEAR SIR :-I have your communication of April 14, 1917, in which you ask 
my opinion in reference to certain matters therein set out. Your communication 
reads as follows: 

"Below is my interpretation of section 2787, concerning which I spoke 
to you yesterday. Please give me an opinion a·s to whether or not it is 
correct. 

"'Section 2787 of the Cass act provides that on or before the first 
Monday in June the county surveyor shall file with the county commis
sioners a statement of the number of assistants, draftsmen, clerks, etc., 
and the total amount of their compensation for the year beginning the fol
lowing September. 

"'It is my understanding that this estimate of salary is to cover the 
salaries of assistants who are engaged on strictly county work such as the 
making of surveys and plans for construction and repair of county and 
township roads, county bridges, tax maps, miscellaneous surveys and 
maps for county purposes, general office expense, etc. Also inspection on 
county roads and bridges. 

"'BUT that the above salary estimate is not to include the compensa
tion of employes when engaged on either state-aid road work or on ditch 
work. Because the engineering expense on these two kinds of work 
becomes a part of the cost of the work, to be paid from special funds 
created for these purposes and not out of the general county fund.'" 

The question embodied in your communication is as to whether the report 
made by the county surveyor to the county commissioners, under the provisions 
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of section 2787 G. C., should include only those deputies and assistants who draw 
their compensation from the general county fund, or whether it should include 
also those deputies and assistants who receive their compensation from the par
ticular fund created to take care of the cost and expense of the work in and 
about which such deputies and assistants may be employed. 

It is your opinion that the former is correct, that is, that the report should 
include only those deputies and assistants who draw their compensation from the 
general county fund. I believe that your construction placed upon this statute is 
correct. 

What is the object of the statute? The report of the county surveyor is to 
enable the county commissioners to fix a sum beyond which the county surveyor 
cannot go in ·the employment of helpers. If the county surveyor should report 
all deputies and assistants, irrespective as to whether they draw their compensa
tion from the general county fund or a special fund, the report would be mis
leading to the county commissioners. They would fix an aggregate amount beyond 
which the county sun·eyor could not go in the employment of assistants, basing 
it upon the report of the county surveyor. But the report of the county surveyor 
would embrace deputies and assistants who do not draw their compensation from 
the general county fund. The result of such a proceeding would be that the county 
commissioners would allow a greater sum to the county surveyor than they 
otherwise would have allowed for deputy hire. 

It must be remembered that the object of this report made by the county 
surveyor is not to give the county commissioners authority to fix the number and 
kind of helpers, neither to fix the amount which any one helper shall receive, 
but merely to fix the aggregate amount beyond which the county surveyor cannot 
go in the employment of deputies and assistants. 

Hence, what the county commissioners desire to know is as to what deputies 
and assistants the county surveyor may be compelled to employ in his opinion 
during the coming year, beginning with September 1st, and the amounts which in 
his opinion he will be compelled to pay out of the general county fund for such 
deputies and assistants. The county commissioners then can use .his report as a 
basis upon which to arrive at the amount which they feel ought to be allowed the 
county surveyor for deputies and assistants. Said section 2787 G. C. reads as 
follows: 

"On or before the first l\fonday of June of each year the county sur
veyor shall file with the commissioners of such county a statement of the 
number of all necessary assistants, deputies, draughtsmen, inspectors, clerks 
or employes in his office for the year beginning September 1st next suc
ceeding and their aggregate compensation. The county commissioners shall 
examine such statement and, after making such alterations therein as are 
just and reasonable, fix an aggregate compensation to be expended therefor 
for such year." 

From the above it is my opmwn that you are correct in the construction you 
place upon this statute, and that the report of the county surveyor to the county 
commissioners should not include deputies and assistants, who draw their com
pensation from some special fund and not from the general county fund. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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288. 

WHEN COUNTY HAS KO WORKHOUSE-C0:\1:\IISSIONERS :\IAY CON
TRACT WITH AUTHORITY OF ANOTHER COUNTY HAVIKG CON
TROL OF WORKHOUSE-FOR ::\IAINTENANCE OF PRISONERS 
CONVICTED OF 1\IISDE~fEANORS- WHEN PRISONERS CON
VICTED OF VIOLATION OF ORDINAi\CE-COST OF i\IAINTE
NAKCE MUST BE PAID BY CITY-WHEN COUNTY PAYS IN LAT
TER CASE-FIKDING :\JAY BE :\lADE AGAINST CITY CONTAINING 
WORKHOUSE. 

Under section 12384 General Code the commissioners of a county or the council 
of a municipality, u:herein there is no workhouse, may agree with the city counci~ 
or other authority having control of the workhouse of a city in any other county, 
or with the board of district workhouses having a workhouse, upoll what terms 
and collditions persons convicted of misdemeanors or of the violatioll of ordinances 
may be received· into such zporkhouse. When such prisoners are sentenced fan 
such violation of ordinances, the cost of maintenance must be paid by the city 
and not the county, and when in such cases such expenses have been paid by the 
coullty commissioners, a finding should be returned against the city containing 1he 
workhouse for the amount paid to the workhouse authorities by the county com~ 
missioners covering the expense of maintenance of prisoners in such cases. 

CoLUMBUS, 0Hro, May 21, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of March 6, 1917, as follows: 

"Section 12384 G. C. provides for contracts by the county commission
ers and councils of municipalities for boarding prisoners at workhouses. 
It further provides that the county commissioners shall pay for boarding 
prisoners committed for the violation of state laws, and the councils of 
municipalities to pay for boarding prisoners committed for the violation 
of ordinances. 

"The charter of the city of Middletown, Ohio, created a municipal 
court. The constitutionality of this charter was attacked on several 
grounds, one being the creation of a municipal court by charter and giving 
it jurisdiction in the state cases. The court of appeals of Butler county, 
Ohio, in the case of Jacob Heer v. Wendell Butterfield, touching the exist
ence of this court, held : 

"'The consideration of these several sections, especially section 15 of 
Art. IV, leads us to the opinion that it is beyond the power of a munici
pality by means of its charter to establish a court having jurisdiction in 
state cases of crimes or misdemeanors, and so far as that jurisdiction is 
included, the municipal court provided for in the charter of the city of 
Middletown, would appear to be unauthorized by law. There might be, 
however, under the broad provisions for local self-government, power in 
such a charter to provide a city court having only jurisdiction of all offenses 
under the ordinances of the city, and to that extent only it is possible that 
this municipal court could be upheld.' 

"The examiners of this department find that the commissioners of 
Butler county have been paying the authorities of the workhouse of the 
city of Cincinnati for boarding prisoners committed to said work house by 
the municipal court of the city of Middletown, Ohio. 
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"How shall recovery of these payments be made from the Cincin
nati workhouse or from the city of Middletown, Ohio, if such recovery can 
be made at all? And how far back shall our examiners go in inaking 
such findings, to the date of the creation of the court, or to the date of 
the decision of the court of appeals, which was February 2, 1915 ?" 

I am also informed that at the time the decision of the court of appeals 
referred to was announced the city solicitor at Middletown arranged to have 
all state cases tried in the justice of the peace court instead of the municipal 
court and that since that time no state cases have been tried in the municipal 
court. 

Section 12384 General Code reads : 

"The commissioners of a county, or the council of a municipality, 
wherein there is no workhouse, may agree with the city council, or other 
authority having control of the workhouse of a city in any other county, 
or with the board of district workhouses having a workhouse, upon what 
terms and conditions persons convicted of misdemeanors or of the viola
tion of an ordinance of such municipality having no workhouse, may. be 
received into such workhouse under sentence thereto. The county com
missioners, or the council of a municipality, are authorized to pay the 
expenses incurred under such agreement out of the general fund of the 
county or municipality, upon the certificate of the proper officer of such 
workhouse." 

Since prisoners convicted of violations of state laws have not been sentenced 
to the Cincinnati workhouse from the municipal court of Middletown since July, 
1915, it follows, of course, that the bills the county commissioners have been 
paying for prisoners sentenced from that court to the workhouse- at Cincinnati 
have been for the expense of boarding prisoners sentenced for the violation of 
municipal ordinances. 

From a reading of section 12384 General Code it is clear that the county 
commissioners· have no authority to pay such expenses. These bills should have 
been paid by the city of Middletown. 

Can this money so illegally expended by the county commissioners now be 
recovered? 

Section 2921 G. C. provi~es : 

"Upon being satisfied that funds of the county, or public moneys in 
the hands of the county treasurer or belonging to the county, are about 
to be or have been, misapplied, or that any such public moneys have been 
illegally drawn, or withheld from, the county treasury, or that a contract 
in contravention of law has been, or is about to be entered into, or has 
been or is being executed, or that a contract was procured by fraud or 
corruption, or that any property, real or personal, belonging to the county, is 
being illegally used or occupied, or is being used or occupied in violation 
of contract, or that the terms of a contract made by or on behalf of the 
county are being or have been violated, or that money is due the county, 
the prosecuting attorneys of the several counties of the state may apply, 
by civil action in the name of the state, to a court of competent jurisdiction, 
to restrain such contemplated misapplication of funds, or the completion 
of such illegal contract not fully completed, or to recover, for the use of 
the county all public moneys so misapplied or illegally drawn or withheld. 
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from the county treasury, or to recover, for the benefit of the county 
damages resulting from the execution of such illegal contract, or to recover, 
for the benefit of the county, such real or personal property so used or 

. occupied, or to recover, for the benefit of the county, damages resulting 
from the non-performance of the terms of such contract, or to otherwise 
enforce it, or to recover such money due the county." 

This section was a part of an act of April 25, 1898, 93 0. L., 408. 
In the case of Printing Company v. State, 68 0. S. 362, it was held : 

"1. Where the number of publications of a sheriff's election procla
mation or other public notice, is fi~ed by statute, there is no authority in 
the board of county commissioners, or other county officer, to contract for 
publications in excess of the number directed by statute. The board is also 
without authority to allow a claim for such excessive publications, and the 
allowauce of such claim does not bind the county. Nor is authority to 
adjudicate and allow such claim given by the fact that with the charge tor 
unauthori:;>:ed publications there is, on the same paper, a charge for a 
publication which is authorized by statute. * * * 

"3. The act of April 25, 1898 (93 0. L. 408), clothes the prosecuting 
attorney with power to recover back money so illegally drawn from the 
treasury on and a'fter the date of its passage." 

In this case the court, referring to the act of April 25, 1898, 93 0. L. 408, 
of which the above section 2921 .G. C. is a part, said at page 372: 

"Manifestly it is the purpose of this statute to reimburse the treasury 
for unauthorized payments from it not otherwise provided for. It is in one 
sense a remedial statute, and yet it gives a right of action which before 
its enactment did not exist." 

This case is clearly authority for the holding that in the case referred to in 
your communication the money illegally paid the Cincinnati authorities may be 
recovered back from them by the prosecuting attorney of Butler county. 

Neither is such holding in conflict with· the case of State v. Fronizer, 77 0. S., 
p. 7. The conclusion in that case, whether right or wrong, was founded partly 
upon the fact that the county had acquired possession of the property and enjoyed 
the possession of the same. In the case you refer to the county of Butler received 
nothing whatever for the money expended, since the only party benefited by the 
boarding of the prisoners in Cincinnati was the city of Middletown, the duty of 
maintaining these prisoners resting solely upon it. 

In view of the above it is my opinion that a finding should be made against 
the city of Cincinnati for the money paid the Cincinnati workhouse by the county 
commissioners for the expense of boarding prisoners at such workhouse, sentenced 
by the municipal court at Middletown for violation of municipal ordinances. The 
examiners in making these findings should go as far back as the illegal practice 
dates. Recovery can then be had under section 286 G. C. 

While the court of appeals in the decision above referred to held that the 
municipal court at Middletown was without jurisdiction in state case's, yet inasmuch 
as the authorities at l\Iiddletown arranged to have these cases heard in a justice 
court afteE that date, I do not believe that any question should be raised now as 
to the legality of payments of the county commissioners for the expense of board
ing state prisoners sentenced by the municipal court of Middletown prior to that 
decision. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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289. 

COUNTY COMMISSIONERS-NO AUTHORITY TO VACATE INTER· 
COUNTY HIGHWAY OR 1IAIN MARKET ROAD-LEGISLATURE
ONLY BODY WITH POWER TO SURRENDER EASEMENT OF 
PUBLIC IN SUCH ROADS. 

I. There seems to be no provision made whereby the county commissioners 
have power to vacate all or any part of an iiJter-county highway or main market 
road. 

2. The legislature is the only body which has power to grant relief in the 
way of giving up or surrendering the easement of the public in all or atJY part 
of an inter-county highway or main market road. 

CoLUMBus, OHIO, May 21, _1917. 

HoN. ]AMES F. FLYNN, ]R., Prosecuting Attomey, Sandusky, Ohio. 
DEAR SIR :-I have your letter of May 5, 1917, supplementing your oral com

munication with a member of this department, in reference to which you ask my 
opinion. Your communication reads as follows: 

"I am in receipt of a letter from Mr. John F. Kramer, special counsel, 
with reference to a matter I submitted to him regarding the vacation of a 
strip of land along the Main Market Road No. 13, in which he had ex
pected to give me merely his own personal opinion, but since then it has 
developed that the question is one which your department feels as though 
an opinion in due form should be rendered. Mr. Kramer in his letter asks 
for certain additional information. 

"The so-called upper Huron road ran parallel to and adjoining the 
right of way of the New Y.ork Central Railroad Company and this road 
was prior to January 1st, 1915, designated as Main Market Road No. 13. 
About this time it was decided to improve No. 13 by concreting the road 
and the New York Central, which was four-tracking its system between 
Cleveland and Sandusky and had not secured the right of way along this 
portion of No. 13, suggested to the commissioners that if they would 
shift No. 13 twenty feet from its present right of way, they would buy an 
additional twenty feet from the property owners abutting the highway 
upon the opposite side of the road and the commissioners could vacate the 
twenty feet adjoining the railroad right of way. This was agreed. About 
this time it was necessary to redesignate No. 13, as the entrance into San
dusky had been changed. Under this redesignation, the highway depart
ment prepared plats and profiles, which show the right of way of this 
portion of the road in question as twenty feet north of its original lines 
(as first designated) and away from the railroad right of way. There· 
upon in the spring of 1915 the commissioners and the state highway de· 
partment proceeded with the improvement of No. 13 and improved the 
twenty feet purchased by the railroad under its agreement. The twenty 
feet which were to revert to the company and not included in the re
designation, were left in the same situation they were, and the roaaway 
as now traveled and improved does not include these twenty feet. The 
twenty feet that were to go to the county commissioners were purchased 
in the name of one of the agents of the railroad company and were to be 
by him deeded to the commissioners. The matter was delayed for no 
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accountable reason and the commissioners failed to take any action with 
reference to vacating the twenty feet that the railroad company desired, 
up until about seven weeks ago, when the railroad company brought in 
their deeds for the land to be given to the commissioners, and in turn 
requested the commissioners to pass a resolution vacating the twenty-foot 
strip between the present right of way and right of way as now improved 
of Xo. 13. With the additional twenty feet which was improved, the 
road would be eighty feet in width or twenty feet wider than the law 
provides for a market road. I am enclosing herewith a sketch of the 
situation and also a letter setting forth the position of the railroad with 
regard to the vacation resolution. 

"Certain questions are asked in Ilf r. Kramer's letter as follows: 
"First. The vacating of the twenty feet and the purchase of the 

additional twenty feet are due to a road improvement, the commissioners 
desiring to build a concrete road. 

"Second. Said improvement has been begun and completed. 
"Third. The highway was established first. 

727 

"Fourth. We have been unable to ascertain whether the railroad 
company has the fee to its right of way or simply an easement. But at 
the time of the agreement the railroad company obtained deeds of any right, 
title or interest from the abutting property owners who purchased the 
land adjoining the railroad and who would be entitled to any right in the 
public highway if the same was ever vacated by the commissioners, that 
is, they obtained a deed from the. said abutting property owners to the 
twenty feet contemplated by the railroad company and the commissioners 
to be vacated and which was to revert to the railroad company. 

"I believe I have fully answered your letter of May 3, and if you 
need any further reference, I should be glad to give the same. The Cass 
law having gone into effect in September, 1915, provides no vacation pro
ceedings for county commissioners. Can the commissioners pass such a 
resolution as is desired by the railroad company, or is there any way 
whereby the twenty feet may be vacated?" 

From the time you had your personal interview with a member of this de
partment, I have given your matter considerable attention and study, and I· am 
now compelled to write you that I find no satisfactory way out of the difficulty 
in which you find yourself placed. It seems that every way one turns he runs 
across an obstacle. While I am not able to solve the problem satisfactorily, yet 
I am going to make a few observations in reference to the matter under consid
eration. 

You suggest in your letter that the railroad company has secured from prop
erty owners the fee to said twenty-foot strip of ground. Hence, the only other 
interest remaining is the easement which the public has in said strip for travel 
and matters incident thereto. 

It will help us, in the consideration of this question, if we remember that 
section 7464 G. C. classifies the highways of the state as state roads, county roads 
and township roads, and defines state roads as follows: 

"(a) State roads shall include such part or parts of the inter-county 
highways and main market roads as have been or may hereafter be con
structed by the state, or which have been or may hereafter be taken over 
by the state as provided in this act, and such roads shall be maintained 
by the state highway department." 
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The next question that presents itself is as to the jurisdiction of the county 
commissioners over state highways and the improvement of the same. 

Section 1201 G. C. provides that the county commissioners or township trus
tees must secure whatever additional right of way may be required in the improve
ment of an inter-county highway or main market road. This has been done by 
your county commissioners, inasmuch as the twenty-foot strip necessary for the 
change in the highway has been secured. But here the jurisdiction of the county 
commissioners seems to end. 

Section 6860 G. C. provides as follows: 

"The county commissioners shall have power to locate, establish, alter, 
widen, straighten, vacate or change the direction of roads as hereinafter 
provided. This power extends to all roads within the county, except the 
inter-county and main market roads." 

It is doubtful whether the provisions of this section were meant to" apply to 
such a vacation as we have under consideration. While it might be so construed 
as to apply to matters such as that under consideration, yet the. provisions ca~ 
in no case apply to inter-county highways and main market roads. Neither can 
I find any other provision of the statutes giving the county commissioners any 
authority to vacate all or an:Y part of an inter-county highway or main market 
road. 

Hence we are driven to the provisions of the law having to do with state 
highways (sections 1178-1231-3 G. C.). Here we look in vain for a method by which 
any part or all of an inter-county highway or main market road may be vacated. 
There is no method prescribed or outlined, nor even suggested. 

I know it might be held that, inasmuch as the public will not use the twenty 
feet lying next to the railroad company's right of way, it is at least constructively 
vacated. But our courts have always held that the mere fact that the public does 
not use a certain part of the highway cannot work a forfeiture of its rights to the 
same. This principle holds even though some one else might use the part not 
used by the public for a period of twenty-one years, unless the part thus vacated 
and used by some one else was necessary to a complete enjoyment of the highway. 
So that I do not believe that the mere fact that the public will not use said twenty 
feet would inure to the benefit of the railroad company. 

·I note that the attorneys of the railroad company interested in this matter, 
in a letter written to you, state they are not able to suggest a way out of the 
difficulty. They suggest, however, that a resolution adopted by the county com
missioners, vacating the same, would not be out of place. This is true and pos
sibly under the circumstances would be altogether proper. But under the provi
sions of our statutes, as they now exist, I do not believe it would avail much, so 
far as vacating the easement of the public in said twenty feet is concerned. 

The attorneys also suggest that proceedings might be had under the law as it 
stood prior to the enactment of the Cass highway law; this by virtue of the saving 
provisions of section 302 of said act. I do not believe, however, that the provi
sions of this section would save such a matter as the one under consideration, 
and therefore that a proceeding under the law repealed by the Cass highway law 
would have but little effect in the matter of vacating the easement of the public 
in said twenty foot strip. 

In view of all the above, I want to suggest this, that the railroad company for 
the present take possession of said strip of twenty feet, subject to the easement 
of the public in same, which in this case is possibly merely nominal. Then at the 
next session of the general assembly endeavor to bring about the passage of an 
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act granting to the railroad company the right of the state in and to said twenty
foot strip. And if it is thought best, the county commissioners can adopt a resolu
tion vacating the said strip, so far as the county is concerned. If this works no 
good, it can work no ill. 

Hence, answering your question specifically, it is my opinion that there is no 
provision of the statutes whereby the county commissioners may vacate all or any 
part of an inter-county highway or main market road. 

290. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TEACHERS-CANNOT BE PAID FOR ATTENDING MEETINGS
CALLED UNDER SECTIONS 7706·1 AND 7871 G. C. 

There is 110 Provision of law for the payment of teachers who attend teach
ers' meetings which are called as provided by G. C. sections 7706-1 Gild 7871. 

CoLUMBUS, OHio, May 21, 1917. 

Bureau of I 11spection and Supervision of Public 0 ffices, Columbus, Ohio. 

GENTLEMEN :-In your letter of February 2, 1917, you request my opinion as 
follows: 

"Section 7870 G. C. specifically covers the compensation of teachers in 
attendance at the county institutes. Section 7868-1 G. C. allows compen
sation for teachers in rural districts for attending a recognized summer 
school for training of teachers in counties having no teachers' institute. 
'vVe are holding that there is no authority of law for the payment of com
pensation to teachers attending a city institute, as provided in sections 
7871 and 7872 G. C. Under the opinion of the attorney-general, Annual 
Report 1915, page 567, we are holding that there is no authority of law 
for paying teachers compensation for attending teachers' meetings as pro
vided under authority of section 7706-1 G. C., held outside of school 
hours, and when such meetings are held within school hours the teachers 
are entitled only to their regular salary without deduction. 

"Question: Are we correct in these holdings, and is there any author
ity for payment of compensations to teachers attending meetings, or re
imbursement for any expenses connected therewith over and above the 
compensation provided under sections 7870 and 7868-1 General Code?" 

General Code section 7690 provides that each board • of education shall have 
the management and control of all of the public schools of whatever name or 
character are located in the school district and that such a board has the power 
to fix the salaries of all teachers, which such salaries may be increased but not 
diminished during the term for which the appointment of such teachers are made, 
and provides also that teachers must be paid for all time lost when the schools 
in which they are employed are closed owing to an epidemic or other public 
calamity. 

In the fixing of such salaries of teachers by boards of education, General 
·Code section 7595 provides that no person shall be employed to teach in any of the 
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public schools of Ohio for less than forty (after July 1st, 1917, fifty) dollars a 
month, and under the provisions of General Code section 7691 no person shall be 
appointed for a term of less than one year nor for a longer term than four years, 
except to fill an unexpired term, and that teachers in the actual employ of the 
board shall be considered in the rehiring of teachers before new teachers are 
chosen in their stead. In rural and village districts, however, under General Code 
section 7750 the boards of education shall not employ teachers for a term 
longer than three years, and in each case the employment to begin within four 
months of the day of appointment. Thus the scheme of law is provided that a 
term certain shall exist and a minimum price named and will control unless, as 
decided in Layne v. Board of Education, 83 0. S., 474, it is especia1ly waived by 
the teacher for whose benefit such statute was made. The salary being deter
mined upon and fixed for the years by the board of education, although it may 
be payable monthly, it is only fair, it seems to me, to hold that whatever is neces
sary to be done under our laws or by the rules of the board by the teacher and 
which comes within his line of duties, must be done and performed without fur
ther compensation than that named in the contract of employment. Among the 
things which the statutes require to be done is, as provided by General Code section 
7706-1, that the district superintendent shall, as often as advisable, assemble the 
teachers of his district for the purpose of conferring with them on certain matters 
such as the course of study, the discipline and school management, and other 
school work of any nature and for the promotion of the general 
good of all the schools of the district. It is also provided that the 
county superintendent shall co-operate, as much as possible, with the district super
intendent in such meetings, and by General Code section 7871 that the board of 
education of each city school district may provide for holding an institute for the 
improvement of the teachers and that general meetings of the teachers of the 
city district held upon not less than four days may constitute such institute. 
Nothing is said in said sections or in the acts of which said sections are a part, 
nor in any other statute contained in our school code, that any pay shall be received 
for said. service. 

The conclusion that no pay outside of his regular salary shall be allowed a 
person who is employed in the performance of services for the public, .is strength
ened by the line of reasoning set forth in certain cases similar to Somerset v. Ed
mund, 76 0. S., 396, wherein the court held that public policy and sound morals 
alike forbid that a person employed by the public shall demand or receive, for 
services performed by him, any other or further remuneration or reward than that 
prescribed by law. The board of education had a right to know the exact amount 
of money it would be required to pay for its teachers when the contracts with 
such teachers were entered into, and whether with the funds on hand it would be 
compelled to hire at the minimum salaries and probably for the minimum term, 
or whether it had sufficient funds that it would he permitted to pay more than the 
minimum wage scale or would be permitted to have more than the minimum amount 
of school. It had a right o<~lso to expect that whatever was necessary for a teacher 
to do in the proper performance of his duty, as required by law, was taken into 
consideration by such teacher when the price for such employment was fixed and 
such board should not be compelled to face a deficit in the treasury which inight 
be brought about by numerous meetings held or expenses incurred by superin
tendents and teachers. That such salary or compensation cannot be enlarged by 
implication beyond the terms of the statute, is settled. See 66 0. S., 113; 7 0. S., 
237; 58 0. S., 107. The fact, too, that provision is particularly made for the pay
ment of teachers at summer schools, as provided by General Code section 7868-1, 
and for the attendance at teachers' institutes, as provided by section 7870 G. C., 
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would lead me to the conclusion that if the legislature had intended that teachers 
should he paid for attending teachers' meetings, as provided by sections 7871 and 
7706-1 G. C., it would have said so just as it did in providing pay for institutes 
and summer schools, under the provisions of the sections above referred to. 

Holding these views, then, I must advise you that you are right in holding 
that there is no authority for the payment of compensation to teachers for attend
ing teachers' meetings which are called under the provisions of sections 7871 and 
7706-1 G. C. 

291. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

STATE FIRE MARSHAL-DEPUTIES AND ASSISTANTS-MAY COMPEL 
ATTENDANCE OF WITNESSES AT INVESTIGATIONS-MAY AR
REST A PERSON WHOM THEY BELIEVE GUILTY-CANNOT HOLD 
A PERSON FOR INVESTIGATION-WITHOUT. OBTAINING WAR
RANT. 

The state fire marshal, his deputies and assistants, lzave the right to investi
gate fires and in doing so may subpoena witnesses and compel their attendance. 
If they fiad a felony has been committed, they may arrest any person whom they 
have reasonable cattse to believe is guilty of the offense and detain him until a 
warrant can be obtained. 

It is not within the power of tlze state fire marshal, his deputies and assistants, 
to arrest and hold a person for invcstigatio·n without securing a warrant therefor. 

CoLUMBus, OHio, May 21, 1917. 

RoN. T. ALFRED FLEMING, State Fire Marshal, Columbus, Ohio. 

DEAR SIR :-In a letter dated May 14, 1917, 1\-Ir. Tom Doreen, our chief inspec
tor, directed a letter to this office in which he submitted the following for my 
official opinion : 

"The following is quoted from a handbook on Ohio Fire Marshal 
Law: 

"HOLDING FOR INVESTIGATION. 

"\Vhere circumstances are such as to direct suspicion towards a par
ticular person and it is likewise probable that the person may leave the 
vicinity or communily, he may be arrested and held for investigation even 
though there is not sufficient evidence to warrant the filing of an affidavit. 

"Authorities generally refuse to so hold a suspect longer than twenty
four hours without some kind of a charge being filed. 

"HABEAS CORPUS. 

"\\'here a person is confined without a charge of some nature be
ing filed against him he may be released on a writ of habeas corpus, and 
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if the arrest and confinement be found not to have been justified, the 
person or persons responsible may be held liable in damages. 

"Kindly advise us more definitely and also what jurisdiction we have 
in the matter." 

The state fire marshal, or a deputy state fire marshal, or an assistant fire mar
shal has power to investigate and report the cause of any fire which occurs in this 
state. 

General Code section 828 provides : 

"If the state fire marshal, or a deputy or assistant fire marshal, is 
of the opinion that there is. evidence sufficient to charge a person with 
arson or a similar crime, he shall arrest him or cause him to be arrested 
and charged with such offense. He shall furnish the prosecuting attorney 
such evidence, with the names of witnesses, and a copy of material testi
mony taken in the case." 

Thus the state fire marshal or a deputy or an assistant has power under the 
above section to make an arrest, yet an arresting officer can make an arrest and 
hold an accused only uQtil a warrant can be secured. 

General Code section 13493 provides in part : 

"When a felony has been committed, any person without warrant, may 
arrest another whom he has reasonable cause to believe is guilty of the of
fense, and detain him until a warrant can be obtained. * * * *" 

The detention of such person without a warrant can only be for such time 
as is necessary to secure one. No particular time is mentioned in our statute, it 
being presumed that the person making the arrest will act promptly, and if he does 
not so act, he may become liable for false imprisonment. This does not mean 
that the person so· arrested must have an immediate hearing, for General Code sec
tion 13507 provides : 

"If it is necessary, for just cause, to adjourn the examination of the 
accused, the magistrate may order such adjournment and commit him to the 
jail of the county, until such cause of delay is removed, but the e11tire time 
of such confinement in jail shall not exceed four days. The officer having 
custody of such person, by the written order of the magistrate may detain 
him in custody in a secure and convenient place other than the jail, to be 
designated by such magistrate in his order, not exceeding four days. The 
officer in whose custody any person is detained shall provide for the suste
nance of such prisoner while in custody." 

What section 13493 does mean is that a person who is arrested has a right to 
know, by or through proper papers and proceedings, with what he is charged, and 
if he is held without a warrant or without a hearing, the officers so holding him act 
at their peril. 

It is held in Leger et a! v. Warren, 62 0. S., 500, that, 

"A person who has been arrested without a warrant cannot lawfully be 
held in custody for any longer period than is reasonably necessary to obtain 
a legal warrant for his detention. Where he is held for a longer period 
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without such writ or other authority from a competent court, he has a right 
of action for false imprisonment against the officer or person who made the 
arrest and those by whom he has been unlawfully held in custody." 
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So that I advise you that when a person is arrested without a warrant, he can 
only be held until a warant can be obtained. 

An investigation into the cause of a fire can be made and often is made to 
determine if the fire was the result of carelessness or of design. And if of design, 
then such investigation can be continued without any suspect being first arrested. In 
fact, the investigation is very frequently entirely completed before sufficient evi
dence is secured upon which to base an affidavit for arrest. 

Certain language quoted from your "Handbook" is misleading when it says 
"he may be arrested and held for investigation," for only one of two things con
tained therein could be meant, that is, if he is arrested then he is held for examin
ation and he is not held for investigation, hut is simply under subpoena and is not 
under arrest. 

Answering your inquiry, then, I advise you that the state fire marshal, his 
deputies and assistants, have the right to investigate fires and to subpoena witnesses 
and compel attendance for such investigation, and if while so doing they find that 
a felony has been committed, they may arrest any person whom they have reason
able cause to believe is guilty of the offense and detain him until a warrant can be 
obtained. But it is not within their power to arrest and hold a person for investi
gation without securing a warrant therefor. 

292. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

NOTICE-REQUIRED BY THE INTERSTATE COUNTY DITCH LAW
NOT REQUIRED UNTIL PROCEEDINGS HAVE BEEN DETERMINED 
FOR LOCATION AND CONSTRUCTION OF IMPROVEMENT-IN
CLUDING ENGINEER'S REPORT~SUCH NOTICE MUST BE GIVEN 
BY PERSONAL SERVICE-TO ALL LAND OWNERS AFFECTED. 

The chapter on interstate county ditches contains no requirement for an initial 
notice. The first requirement of notice in said statute is found in General Code 
section 6586, and such 1;otice is not required until after all proceedings have been 
determined for the location and construction of the improvemmt dow1~ to and in
cluding the engineer's report containing an apportionment of the estimated cost of 
the construction, and such notice is only expressly required as to such interested 
land owners as have bee~~ theretofore overlooked and are then brought in; but this 
requirement for notice must be co11strued as requiri11g 11otice for all affected land 
owners agai11st who11i any assessment is made, and is to be a notice of the fact and 
amount of such assessment. There is 110 method provided by law for giving such 
11otice otherwise than by personal service. 

CoLUMBus, OHIO, May 21, 1917. 

HoN. G. F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio. 

DEAR SIR :-On ~farch 31, 1917, you addressed the following inquiry to this 
department: 
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"A petition for the deepening, widening and straightening of Mississi
nawa River, known as the Mississinawa River improvement, in interstate 
ditch, has been filed with the commissioners of Darke county and acted upon 
by the joint boards of county commissioners of Darke county, Ohio, and 
Randolph county, Indiana. 

"A question has arisen in this matter before the board county commis
sioners and the auditor of this county, as to the proper manner of notice to 
be given to the land owners assessed on an interstate ditch, for the appor 
tionment of the assessment. 

"The law of interstate ditches does not provide any method of notice to 
the property owners before view, for the improvement. Section 6586 of the 
General Code, provides that after certain preliminary matters between the 
joint boards of the county from this state and the adjoining state have com
pleted their work as a joint board, the proceedings of the commissioners 

. from this county shall be in conformity with the laws for "the location of a 
county or joint county ditch, except that the owners of said lands shall have 
due notice thereof. The statute does not provide the manner of notice. 105-
106 0. L., on page 136, on joint county ditches, provides: 

"'If, however, the petition prays for the improvement of the channel of a 
river, creek or run or part thereof, in more than one county and more than two 
hundred free-holders will be affected, if said improvement is granted as prayed 
for, all persons, firms and corporations except steam railway companies having 
an agent located in the county, which shall be notified as hereinbefore pro
vided, may be given notice by publication, whether they are resident or non
resident of any or all the counties through which the improvement will pass, 
and no other notice will be required.' 
"There are about 1,500 land owners interested and the cost of personal 
service would be very expensive, and if legal notice can be given under the 
law just quoted, it would be a great saving to the property owners, but of 
more importance is that the notice be legal and that the improvement cannot 
be enjoined for want of proper service. 

"As this involves a public improvement I trust you will give this matter 
your very earliest attention." 

As you suggest one statutory method of giving notice, the consideration of your 
inquiry may properly first dispose of this. The provision copied in your inquiry ap
pears in Page and Adams Supplement as section 6449 General Code, which is a 
part of the chapter on single county ditches. It might be thought to have application 
to interstate county ditches by reason of the phrase "in more than one county,': and 
its application to cases where there are more than two hundred free-holders to be 
affected. That it cannot have application, however, to the chapter under which you 
are proceeding appears as follows: There may be only one county in Ohio involved 
in a proceeding under this chapter, and the language "in mqre than one county" 
cannot be held to apply to cases where there is only one county in Ohio, as our 
statutes have no power whatever over the subject of notice in other states. The 
language, "in more than one county" therefore should be considered as restricted 
in its application to the chapter providing inter-county ditches, as the manner of 
giving notice in interstate county ditch proceedings would not be held to depend 
upon accident as to whether more than one county in Ohio were involved. There 
would be no uniformity in the application of the section to proceedings under the 
chapter generally, but it would be haphazard as to how it would turn out as to 
whether one county or more than one in Ohio were concerned, whereby applying 
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it to the chapter on inter-county ditches you have a uniform and consistent applica
tion of it. This conclusion will also be further enforced when we come to the 
only section in the interstate county ditch chapter referring to notice. 

Taking up, then, this last named chapter, under which you are proceeding, we 
find that the first twenty-two sections--{5564-6585, contain provisions under which 
the proceeding is conducted to the point where the improvement is found for, engi
neers' report ordered and made. The point is arrived at where the apportionment 
of the cost and construction is to be made among the benefited landholders, and so 
far in the chapter there is no reference whatever to the subject of notice to land
holders. Section 6586 General Code is as follows: 

"The further proceedings of the joint board shall be in conformity with 
the laws for the location of county or joint county ditches taken at this 
stage of the proceedings. The county commissioners, at their hearing on 
the apportionment made, may assess any other lands not mentioned in the 
first report of the engineers, which ·they deem to be benefited thereby. The 
owners of said lands shall have due notice thereof." 

And here at the end of this section is the first provision for- notice. It is not, 
however, a notice to all the parties affected, but only a notice to those left out in the 
first instance, or it would appear so from the reading of this and the preceding 
sections. The sentence is "The owners of said lands shall have due notice thereof." 
The land referred to is "said lands" or those mentioned above in the section, and 
are found in the phrase "and may assess any other lands not mentioned in the first 
report of the engineers, which they deem shall be benefited thereby." So that, to ex
tend this provision for notice to all the land and the land owners affected by the 
proceedings is really extending the meaning of the section beyond what any con
struction of its language permits. 

Let us now leave this question until we have considered that of the necessity 
of notice in such proceedings. · That such notice is not necessary down to this 
point was held by our supreme court in 1885, in Zimmerman v. Canfield, 42 0. S., 
463. It is decided in this case that the power exercised by commissioners is political 
and not judicial, and that therefore the law is not unconstitutional for not provid
ing notice. The first section of the syllabus is as follows: 

"Section 4452 (Rev. Stats.) which authorizes the county commissioners 
to view the line of a proposed ditch, and determine, by actual view of the 
premises along and adjacent thereto, whether the ditch is necessary, or will 
be conducive to the public health, convenience or welfare, invests the com
missioners with political and not judicial powers; and notice of such pro
ceedings to the owners of lands crossed by the ditch is not essential to the 
validity of such enactment or of such proceedings thereunder." 

To the same effect-Commissioners v. Gates, 83 0. S., 20. 

Since Zimmerman v. Canfield notice has been provided for in single county ditch 
proceedings and is found in section 6449 G. C, originally enacted in 1894. This is 
extended to joint county ditch proceedings by virtue of section 6536, General Code, 
in which it is provided that such joint county ditches may be located and con
structed as provided for in single county ditches. In the opinion in the case of Zim
merman v. Canfield, supra, however, it is indicated that notice is required upon the 
question of taking the land of a person for the construction of a ditch. Owen, 
]., in the opinion, at page 471, says: 

"It is not upon the question of the appropriation of lands for public use, 
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but upon that of compensation for lands so appropriated, that the owner is 
entitled, of right, to a hearing in court and the verdict of a jury. 

"What remedies the courts afford for the perversion or abuse of this 
power of appropriation we are not now called upon to inquire." 

However, this would apply only to those persons through whose land the im
provement extends and not to those whose lands are called upon to bear the propor
tion of the cost of the location and construction, their remedy is adequate and 
plain by resorting to a court of equity for an abuse of discretion. 

The same year the supreme court held that a personal tax could not be imposed 
upon a railroad company for the construction of a ditch improvement where no 
notice had been given. This was in the case of Railroad Company v. Wagner, 
Treasurer, 43 0. S., 75, the syllabus of which is as follows: 

"Where county commissioners have caused to be placed on the dupli
cate a personal tax to be collected against a resident owner of land as part 
of the cost of a county ditch affecting his land, under a proceeding of which 
such land owner had neither notice nor knowledge, such tax is illegal, and 

· its collection may be perpetually enjoined. The remedial provisions of sec
tions 4490 and 4491 (Rev. Stats.) do not apply to such a case. Miller v. 
Graham, 17 Ohio St., 1, distinguished." . 

And in the opinion a distinction is made between a proceeding i11 rem to charge 
land of a non-resident with constructive notice and the attempt to make a personal 
charge against such owner. 

We have, then, down to section 6586 General Code a statutory scheme for the 
construction of these improvements with no provision for notifying the land
holders affected, and in that connection the law is settled by the supreme court that 
such notice down to that point is not necessary. .That section, however, in the 
last line thereof, as above quoted and discussed, plainly indicates the legislative in
tent that such notice be given, and demonstrates that it was an oversight (as it is 
all one act) that such notice is not provided for, and we have the requirement that 
if new parties are brought in they must have due notice. 

If effect be given to this law as it is written we have the proceeding carried 
clear through with notice absolutely required as to those who are overlooked in the 
first place, and no notice whatever as to those who are originally included. This 
would be a discrimination which the legislature could not have intended, and it 
might be questioned whether it would not be violative of the constitution to so 
discriminate between different persons in the same proceeding. 

The wisdom therefore of giving notice to all interested parties is apparent. 
One of such cases is presented where a legislative intent is indicated beyond what 
is expressed and where, in order to carry out· that intent and to give effect to the 
legislation at all, it is necessary to add something to what has been enacted. The 
notice can safely and properly be omitted until this stage of the proceedings is 
arrived at. Your inquiry is as to the.. manner and form of such notice. 

The only requirement of the statute is that due notice that lands are assessed; 
where notice is to be given, and no other means or method are provided. Express 
notice in writing is, or at least may be, required, and you will be safe if it be given 
in that manner. 

It should be noted that you are clear past the stage of proceedings in the single 
county ditch and the joint county ditch cases that provide for notice. The notices 
in those cases is a notice in advance of the first meeting of the commissioners in 
viewing the site of the improvement, and the custom is for all parties who desire, 
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to attend and follow the commissioners about in their wanderings in making the 
view, as far as each individual may desire with reference to his own interest. This 
notice, as has been shown, is not required by the constitution, and is not provided 
for in the law in question. What is required by express statement as to the excep
tional cases and by inference as to ordinary cases that notice be given each land 
owner that the assessment is placed upon his land? Unfortunately the provisions of 
section 6586 as to the proceedings of the commissioners are prospective and do not 
look back to see when notice is given in other cases, and the notice therefore can 
only look to the situation at the stage at which the proceeding has arrived and is a 
notice to each landowner that his land is assessed and the amount that is so appor
tioned against it. 

293. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF CENSORS-HAS NO AUTHORITY TO MAKE EXAMINA
TION OF FILM EXCHANGE BOOKING SHEETS. 

There is uo statutory provisiou authorizing the board of censors to make an 
examination of film exchange booking sheets. 

CoLUMBUS, OHio, May 21, 1917. 

ltzdustrial Commission of Ohio, Department of Film Censorship, Columbus, Ohio. 
GENTLEMEN :-Under date of May 7th I received from the department of film 

censorship the following communication: 

"It has been brought to our notice by persons connected with the 
motion picture business that some of the exchanges are not submitting all 
of their copies or duplicates of films to this office for censorship but are 
showing these pictures and evading the law by cutting our stamp of ap
proval into several parts and affixing a portion to these duplicates and 
putting them out as though they had been censored. It has been suggested 
to us that the state is possibly being defrauded out of a revenue amounting 
to from three to ten thousand dollars a year. 

"Looking at the matter from another view-point if this is taking place 
it is a direct violation of the law and as we have no inspectors it is quite 
possible that this is true. We have decided in view of the above to attempt 
inspection ourselves and would respectfully ask your advice as to our 
rights to make an examination of the film exchange booking sheets if it is 
your opinion that we can rightfully do so." 

The statutes relative to the board of censors of picture films are found in 
sections 871-46 to 871-53 of the General Code. 

Section 871-46 provides for the board. Section 871-47 provides for the office 
organization and salary. Section 871-48 provides for the submission of films to 
the board and the price to be charged therefor. Section 871-49 provides in part 
that: 

"When a film is passed and approved by the board of censors such 
film shall be given an approval number which shall be shown on the cer-

24-Yol. 1-A. G. 
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tificate issued by such board of censors to the party submitting the film. 
* * * For each film so approved there shall also be issued by the board 
of censors an official leader or stamp of approval of not less than five 
feet in length * * * Before any motion picture film shall be publicly 
exhibited all eliminations ordered by the board shall have been· made by the 
person or persons loaning, renting or leasing such film or films to the ex
hibitor for exhibition, and there shall be projected upon the screen the de
sign of the official leader or stamp of approval of not less than three feet 
in length, issued by the board for such film." 

Section 871-50 provides that the board may work in conjunction with other 
like boards. Section 871-51 provides that no film shall be publicly exhibited, un
less passed and approved, ninety days after the act takes effect. 

Section 871-52 provides as follows: 

"Any person, firm or corporation who shall publicly exhibit or show 
any motion picture within the state of Ohio unless it shall have been passed 
and approved by the Ohio board of censors or the congress of censors 
shall upon conviction ·thereof, ·be fined not less than twenty-five dollars 
nor more than three hundred ·dollars, or imprisoned not less than thirty 
days nor more than one year, or both, for each offense. Any person, firm 
or corporation who shall loan, rent or lease any film or films to any ex
hibitor or other person for public exhibition within the state of Ohio 
before such film or films shall ha\'e been passed and approved by the 
Ohio board of censors or congress of censors, shall upon conviction thereof, 
be fined not less than twenty-five dollars nor more than three hundred 
dollars, or imprisoned not less than thirty days nor more than one year, or 
both for each offense. Any person, firm or corporation who shall loan, rent 
or lease any film or films to any exhibitor or other person for public 
exhibition in the state of Ohio before the eliminations ordered by the Ohio 
board of censors or congress of censors have been made, shall upon con
viction thereof, be fined not less than twenty-five dollars nor more than 
three hundred dollars, or imprisoned not less than thirty days nor more than 
one year, or both for each offense. Any person, firm or corporation who 
shall publicly exhibit or show any motion picture within the state of Ohio 
without having first projected upon the screen the design of the official 
leader or stamp of approval of not less than three feet in length, assigned 
to such film as shown on the certificate issued by the board of censors shall 
upon conviction thereof, be fined not less than twenty-five dollars nor 
more than three hundred dollars, or imprisoned not less than thirty days 
nor more than one year, or both for each offense. Any person, firm or 
corporation who shall publicly exhibit or show any motion picture within 
the state of Ohio that contains part~ or sections that have been ordered 
eliminated by the Ohio board of censors or congress of censors, or shall 
add any part or parts to any motion picture after the same has been cen
sored and approved by the Ohio board of censors or congress of censors, 
and shall rent or lease such motion picture for public exhibition, or shall 
publicly exhibit any motion picture containing any part or parts added 
after such motion picture has been censored and approved by the Ohio 
board of censors or congress of censors, shall upon conviction thereof, be 
fined not less than twenty-five dollars nor more than three hundred dollars, 
or imprisoned not less than thirty days nor more than one year, or both 
for each offense." 
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There is nothing in the act, as an examination thereof will disclose, which 
grants to the board of censors any authority whatever to make an examination 
of the film exchange booking sheets and there being no statutory authority there
for, the board is without authority so to do. 

294. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

JUVENILE JUDGE-NO AUTHORITY TO CONTRACT FOR MEDICAL 
ATTENTION OR HOSPITAL TREATMENT-FOR PAUPER WARD 
OF COURT. 

The juvmile judge has no authority to contract with physicians for medical 
attention to be rmdered a PatiPer ward of the court 11or any authority to contract 
with a hospital for treatment or care of such patient. 

CoLUMBus, OHIO, May 21, 1917. 

The B11reau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of March 31, 1917, as follows: 

"We are enclosing herewith correspondence had between the auditor 
of Columbiana county and this bureau, touching a bill that has been pre
sented to the board of county commissioners of Columbiana county for 
surgical services and care of a ward of the juvenile court of said county, 
and we would respectfully request your written opinion as to whether or 
not said bill is payable from the county treasury." 

Judge Farr's letter of March 29, 1917, to the county auditor, sets out the 
facts in this case as follows : 

"Referring to our recent conversation concerning the case of Estella 
Klink, a neglected juvenile dependent, of about sixteen years of age, 
permit me to explain more fully. 

"About last September, while serving as probate judge of this county, 
I was notified from Leetonia that Estella was very ill of appendicitis in a 
home where she was temporarily placed and working. The lady who had 
her in charge, a Mrs. Andler, stated to me that the doctor had just in
formed her that the only way to save the girl's life was to take her im
mediately to the hospital at Salem for an operation. I, of course, gave my 
consent, and she was taken, I believe, on the next car, operated upon, but 
did not rapidly recover, so that it became necessary to keep her in the 
hospital for a considerable length of time. It was also necessary to per
form some five or eight different operations, and she finally developed a 
case of double pneumonia. However, she survived it all, and a bill has 
been presented by the Salem hospital, where she was placed as a patient in 
a charity ward, but for which, I believe, th"ey charged probably nine dollars 
per week. I never had any question about the right, or the authority 
of the juvenile court, to commit a child to a hospital under such cir-
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cumstances. As you are of course aware, this county does not have such 
an institution, nor could she be sent to the county infirmary under such 
circumstances, as I understand that the law does not permit it. 

"I am sure that my view of the right of the juvenile court to have a 
child cared for under such circumstances, is shared by other juvenile judges 
of the state, some of whom are quite prominent, such as Judge Addams, of 
Cleveland, whom I believe entertains this same view." 

The physicians have now presented a bill for $125.00 for six major operations 
and the Salem hospital has presented a bill for $250.00 for board and care of 
the patient. · 

Section 1653 G. C. provides: 

"When a minor under the age of eighteen years, or any ward of the 
court under this chapter, is found to be dependent or neglected, the judge 
may make an order committing such child to the care of the children's 
home if there be one in the county where such court is held, if not, to such 
a home in another county, if willing to receive such child, for which the 
county commissioners of the county in which it has a settlement, shall pay 
reasonable board; or he may commit such child to the board of state 
charities or to some suitable state or county institution, or to the care of 
some reputable citizen of good moral character, or to the care of some 
training school or an industrial school, as provided by law, or to 
the care of some association willing to receive it, which embraces within 
its objects the purposes of caring for or obtaining homes for depend
ent, neglected or delinquent children or any of them, and which has 
been approved by the board of state charities as provided by law. 
When the health or condition of the child shall require it the 
judge may cause the child to be placed in a public hospital or institu
tion for treatment or special care, or in a private hospital or institution 
which will receive it for lik:e purposes without charge. The court may 
make an examination regarding the income of the parents or guardian of a 
minor committed as provided by this section and may then order that such 
parent or guardian pa'y the institution or board to which the minor has 
been committed reasonable board for such minor, which order, if disobeyed, 
may be enforced by attachment as for contempt." 

It is clear from a reading of tqis section that the hospital in which the judge 
is authorized to place the child for treatment is one which will not make a charge 
for such treatment. No authority is given him to contract as was done in the 
case referred to nor can I find any other statute allowing the juvenile judge to 
contract for medical services to be rendered a ward of the juvenile court. 

It has been suggested that even in the absence of statutory authority, the 
court might have inherent power to do what it did in this case. We are fore
closed, however, from taking this view, I think, because of the language of section 
1653, just quoted, which is sufficient, I think, to divest the court of any such 
inherent power with respect to this matter, if it did at any time possess the same. 

Sections 2546, 3490 and 3480 G. C. provide : 

"Sec. 2546. County commissioners may contract with one or more 
competent physicians, to furnish medical relief and medicines necessary 
for the persons of their respective townships to come under their charge, 
but no contract shall extend beyond one year. Such contract shall be 
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given to the lowest competent bidder, the county commtsstoners reserving 
the right to reject any or aiJ bids. The physicians shaiJ report quarterly to 
the county commissioners on blanks furnished by the commissioners, the names 
of aiJ persons to whom they have furnished medical relief or medicines, the 
number of visits made in attending such persons, the character of the dis

. ease, and such other information as may be required by the commissioners. 
The commissioners may discharge any such physician for proper cause." 
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"Sec. 3490. The trustees of a township, or the proper officers of a 
municipal corporation in any county, may contract with one or more com
petent physicians to furnish medical relief and medicines necessary for the 
persons who come under their charge under the poor laws, but no contract 
shall extend beyond one year. Such physician shall report quarterly to the 
clerk of the township or municipality, on blanks furnished him for that 
purpose, the names of all persons to whom he has furnished medical relief 
or medicines, the number of visits made in attending such person, the 
character of the disease, and such other information as may be required 
by such trustees or officers." 

"Section 3480. When a person in a township or municipal corporation 
requires public relief, or the services of a physician or surgeon, complaint 
thereof shall be forthwith made by a person having knowledge of the fact 
to the township trustees, or proper municipal officer. If medical services 
are required, and no physician or surgeon is regularly employed by con
tract to furnish medical attendance to such poor, the physician called or 
attending shall immediately notify such trustees or officer, in writing, that 
he is attending such person, and thereupon the township or municipal cor
poration shall be liable for relief and services thereafter rendered such 
person, in such amount as such trustees or proper officers determine to be 
just and reasonable. If such notice be not given within three days after 
such relief is afforded or services begin, the township or municipal cor
poration shall be liable only for relief or services rendered after notice has 
been given. Such trustees or officer, at any time may order the discontinu
ance of such serviJ:es, and shall not be liable for services or relief there
after rendered." 

These are the only statutes to my knowledge authorizing the employment ·of 
physicians for medical relief of the poor. 

Former Attorney-General Timothy S. Hogan, in an opinion dated June 22, 
1912, volume 2, page 1384, said of these sections: 

"Section 3480, supra, provides that if 'no physician or surgeon is regu
larly employed by contract to furnish medical attendance,' relief may be 
given in the manner therein provided. This section contemplates that a 
physician or surgeon may be employed by contract. Section 3490, General 
Code, authorizes a contract with a physician for medical relief. There is 
no other statute authorizing the township trustees to contract for the serv
ices of a physician. Section 2546, General Code, authorizes a contract with 
a physician for medical relief by the infirmary directors. These are the 
only provisions of the statute authorizing a contract with a physician for 
medical relief of the poor. 

"The provision of section 3480, supra, as to a contract with a physi
cian or surgeon, refers to the authority granted in said sections 3490 and 2546, 
General Code. It is therefore evident that the term physician as used in 
said sections, will include a surgeon and that the term 'medical relief' will 
111clude 'surgical relief.' * * * 
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"The provision of section 3480, General Code, applying ·when no physi
cian or surgeon is regularly employed to furnish medical attendance to 
the poor, who are a public charge. * * * * 

"The authority to pay for such services is prescribed by the statutes, 
and the provisions thereof must be complied with." 

From a consideration of these statutes it is clear that when medical relief 
is necessary for' the poor, it must be furnished in one of three ways : ( 1) Through 
physicians regularly employed under contract by the county commissioners; (2) 
by physicians regularly employed under contract by the trustees of a township or the 
proper officers of a municipal corporation; or, (3) if no such physicians are regu
larly employed, then through physicians temporarily employed by the township 
trustees or proper municipal officer under section 3480 General Code. 

These provisions of the statute having been adopted by the legislature and 
section 1653 General Code restricting the authority of the juvenile judge to offer 
medical relief to pauper wards of the court, I am of the opinion that if any medi
cal relief is to be furnished to a pauper ward of the juvenile court which will 
involve the employment of a physician, use of a hospital and expenditure of 
money, such medical relief will have to be furnished as above indicated, and that 
the juvenile judge is without authority in law to contract for the same. 

295. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY SCHOOL SUPERINTENDENT-IS PUBLIC OFFICER-HIS SAL
ARY HOWEVER MAY BE CHANGED DURING HIS TERM OF OFFICE. 

A county school superintendent, provided for by the ''School Code" of 1914 
possesses all the indicia necessary to make the position a public office and the in
cumbent of the positim~ a public officer. He is not such an officer; however, whosej 
salary cannot be changed during his term of office. 

Where a county superintendent of school is hired for two years and his salary 
fixed at $1,500.00 per year, said salary may be increased during h,is term to $1,800.00 
per year, and when paid·recovery cannot be had for such increase. 

CoLUMBUS, OHIO, May 21, 1917. 

HoN. HARRY RANKIN, Prosecuting Attorney, Washi1tgton C. H., Ohio. 

DEAR SIR:-Your statement of facts for my official opinion reads as follows: 

"As shown by the minutes of April 27, 1915, Mr. Nelson was elected 
for a term of two years at a salary of $1,500.00 per year. On August 4, 
1915, this salary was increased to $1,800.00 for the first year and on July 
28, 1916, his salary was fixed at $1,800.00 for the year beginning August 1, 
1916. M'r. Nelson entered upon his duties on August 1, 1915, and has con
tinued to draw his salary at $1,800.00 per year since that time. 

"It is claimed by the members present at the time this salary was 
increased on August 4, 1915, that since the appointment of Mr. Nelson the 
legislature amended section 4740 of the General Code per~itting 'any village 



ATTORNEY-GENERAL. 

or rural school district or union of school districts for high school purposes 
which maintains the first grade high school and which employes a super
intendent,' to apply to the county board of education to be continued as a 
separate district under the direct supervision of the county superintendent, 
the amendments of G. C. 4740 may be found in volume 105-106 Ohio Laws 
at pages 398 and 439, passed May 27, 1915. 

"On August 14, 191S, the board of education of Wayne township, 
Fayette county, Ohio, passed a resolution under section 4740 of the General 
Code, said resolution and the action thereon by the county board of educa
tion being found in the minutes of August 31, 1915. It is claimed by the 
county superintendent that the new duties required of him by reason of 
this resolution occasioned the increase of his salary on August 4, 1915, and 
on July 28, 1916; that although the resolution was not passed by the board 
of education of Wayne township until after the first raise in salary was 
made, that it was understood and agreed by both boards of education that 
the Wayne township schools would be placed under the direct supervision 
of the county superintendent as was later provided in said resolution; and 
that this understanding was reached some time in the month of May, 1915. 

"I would like your opinion regarding the above state of facts as to 
whether or not the increase in salary could be legally made and whether 
or not the payments in excess of $1,500.00 per year can be recovered by 
the prosecuting attorney under section 2921 of the General Code." 
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Additional facts were secured in the above matter May 7, 1917, to the effect 
that the certificate required by section 4744-1 was filed with the county auditor 
of your county in August, 1915, and being filed in lieu of the one which should have 
been filed on or before August 1st of said year. 

The county board of education of any county, at a regular meeting held not 
later than the 20th day of July in any year, shall appoint a county superintendent 
of schools for a term not exceeding three years, which term shall begin on the 
first day of August. 

A county superintendent of schools is held in State ex rei. v. Vance et al., 
18 0. N. P., (n. s.) 198, to be a public officer. The court on page 204 uses the 
following language: 

"The position of county superintendent under the recent act of the 
legislature possesses all the indicia necessary to make the position a public 
office and the incumbent of the position a public officer. 

"Counsel for the plaintiff contends that the precise question here pre
sented has been determined favorably to him in the cases of Ward v. Board 
of Education, 21 C. C. 699, and State ex rei. v. Vickers, 58 0. S. 730, in 
both of which cases it was held that a superintendent of schools is not 
an officer. But these decisions are wholly inapplicable to a case of a county 
superintendent because of the fact that the duties of the officials mentioned 
are materially different, and especially because of the further fact that 
in the present case the duties are derived from the law and are per
formed independently of any other body or official; while in the cases of 
superintendents of schools, the superintendents were performing duties 
prescribed by contract and were answerable to an employer. And besides, 
as the law stood at the time those decisions were made, the management 
and control of the schools were vested absolutely in the board of education. 
The board, and not the superintendent, were responsible for the conduct 
and control of the schools, while under the present law that duty and 
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responsibility is shifted on to the county superintendent. Formerly the 
superintendent of schools was merely the agent or employe of the board 
through whom the board discharged their duty to the public to manage 
and control the schools under their jurisdiction. 

"/ am constrained to hold that under the school law enacted last 
February ( 1914) the county superintendent thereil~ provided for is a public 
officer." 

Being, then, a public officer, the question naturally arises: Can his salary he 
changed during his term of office? 

Section 20 of article II of the Constitution of Ohio provides: 

"The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing 
term unless the ofiice be abolished." 

If the last sentence of the above quoted section could apply to a case of this 
nature, then no change in said salary could be made, but no provision is found 
anywhere in the school laws prohibiting a change in compensation of an officer 
during his term of office. In fact General Code section 7690 specifically provides 
that salaries may be increased but not diminished during the term for which the 
appointment of teachers is made, and, passing upon a case of similar nature the 
court in State ex rei. v. Board of Education, 21 0. C. C. 785, held: 

"The claim of counsel for the relator is that the board of education 
having, in pursuance of the requirement of the statute, fixed the compensa
tion or salary of the members of the board of examiners, had no right 
during the continuance of his term to lower same and we understand that 
a claim (in part at least) is founded on the provisions of section 20, 
article 2 of the Constitution, which is as follows: 

"'The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers, but no 
change therein shall effect any officer during his existing ter.m unless the 
office is abolished.' 

"We are of the opinion that this section does not apply to a case like 
his; that the office and officers spoken of therein do not refer to such 
officers as a member of a board of examiners or to the officers of a mu
nicipal corporation, for instance, mayor, marshal, clerk, treasurer, etc., but 
to those created by the general assembly, and whose salary is to be fixed 
by that body. That this is the true meaning of this section and the legis
lative construction placed upon it, we think is shown by sections 1716 and 
1717 R. S., which provide that the councils of municipal corporations shall 
prescribe what fees or compensation officers of municipal corporations shall 
receive for their services, which shall in no case be increased or diminished 
during the term for which the officer was elected or appointed. If such 
officers came within the provisions of article II, section 20, such legisla
tion would be unnecessary. Nor does a member of a board of examiners 
come within the designation of officers of municipal corporations. They 
are provided for in part second, title III, under the head 'schools' and not 
under part one, title XII, regulating 'municipal corporations.' And we see 
no provision in the school laws prohibiting a change in the compensation 
of an officer during his term of office." 
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Holding, then, as I must, that the county superintendent of schools is a 
public officer and that he is not such a public officer as comes within the consti
tutional provisions which prevent a change of salary during his official term, I 
cannot escape the conclusion that the board of education had a right to change the 
salary as indicated in your statement of facts and that no recovery can be had 
therefor. 

296. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

DITCH SUPERINTENDENT-NOT COUNTY OFFICER-SECTION 6726-1 
IS CONSTITUTIONAL-WARRANTS PROVIDED FOR IN SECTION 
6i26-3-SHOULD BE PAID FROM COUNTY FUND-WHERE THERE 
IS l\'0 DITCH FUND-COUNTY REIMBURSED BY ASSESSMENTS 
AGAINST BENEFITED PROPERTY-HOW APPORTIONl\IENT OF 
COST FOR CLEANING DITCH SHOULD BE MADE-WHEN SUPER
INTENDENT SHOULD BE APPOINTED. 

The ditch superintendent provided for by G. C. 6726-1 is not a county officer 
and said section is not unconstitutional by reason of providing for his appointment 
by the county commissioners instead of his elect•ion by the voters of the county. 

Under section 6726-3 the warrants therein provided for may be· paid out of the 
county fund and, where there is no ditch fund, must be paid out of the county fund. 

Where such payment is made out of the county fund, the county should be re
imbursed out of the assessments against benefited property. 

Where there has been no proceeding for the cleaning out of such ditch, in which 
there has been an apportionment of the cost thereof, such apportionment of the 
cost of such cleaning out thereof should be made upon the basis of the apportion
ment for the original construction. 

The requirement that such superintende11t be appointed at the regular meeting 
in January is directory, and, if such appointment be omitted then it may be made 
afterwards. 

The county commissioners have four regular sessio11s each year. 

CoLUMBUS, OHIO, 1\Iay 21, 1917. 

RoN. DEAN E. STANLEY, Prosecuting Attorney, Leba110n, Ohio. 

DEAR SIR :-In a communication by you to this office under date of Februar)' 
15, 1917, you make the following inquiry: 

"I desire to inquire further whether or not the principle laid down in 
the decision by which the so-called Parrett-Whittemore law was held un
constitutional would make unconstitutional section 6726-1 and the succeed
ing sections on the same subject of the General Code as amended in 103 
Ohio Laws at page 185. That is to say, is the county ditch superintendent 
provided for in that section a county officer who must be elected by a 
vote under the terms of that decision? If that act is constitutional, does 
section 6726-3 authorize the warrants provided for in that section to be 
drawn from the county fund when the county has no general ditch fund 
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and may the assessments provided in the succeeding sections be made to 
reimburse the county for repairs and cleaning of a ditch where no pro
ceedings were had to which the party sought to be assessed was a party 
before the ditch was cleaned, except such proceedings as were had when 
the ditch was originally established? If these sections are constitutional 
and the commissioners of the CO!Jnty have failed to make the appointment 
at their regular meeting in January, may they make the appointment at a 
later date? In the strict sense of the term, the board of county commissioners 
has but _four regular meetings a year. Is the term regular so used in this 
state to be so construed or does it mean the meeting at which it is the 
custom of the board to hold on a particular day of each week?" 

Your first inquiry is whether or not the late decision of the supreme court in 
the case of State ex rei. Godfrey v. O'Brien holding the Parrett-Whittemore law 
unconstitutional would have the same effect as to section 6726-1, and whether or 
not the county ditch superintendent provided for in that section is a county officer. 
Section 6726-1 is as follows: 

"That in addition to the other proviSions of law, providing for the 
cleaning out, keeping in repair and maintaining county and joint county 
ditches, it is hereby provided as follows: 

"The county commissioners of any county in this state within which 
there is a county or joint county rlitch constructed and in operation, may 
of their own motion, or· on the written petition of ten property owners of 
said county whose lands were assessed for the original construction or 
when enlargements have or will be made the last enlargement of said 
ditch, shall, at their first regular meeting in the month of January of each 
year, or as soon thereafter as possible, appoint a competent superintend
ent, who shall have charge of said ditch as hereinafter provided, within 
said county for the term of one year and until his successor is appointed 
·and qualified, and shall fix• his compensation. Before entering upon the 
discharge of his duties as provided for herein, said superintendent shall 
take an oath of office, and shall execute a bond for the faithful discharge 
of his duties in such sum and with such surety as said commissioners shall 
approve." 

It will be observed that this section, which is drawn with exceeding looseness, 
starts out as though it were making provision for the maintenance of all county 
ditches in the county. By the time you get down to the middle of it, however, 
it is discovered that the separate provision is contemplated for each county ditch, 
or rather for each county ditch as to which the county commissioners conclude to 
make such appointment on their own motion or on the written petition of ten 
property owners. This functionary so provided for and to be appointed is styled 
the "superintendent." It would not occur to anyone that such person with limited, 
casual duties to perform, confined to one particular ditch was a county officer, 
except for the provision that "he shall take an oath of office and shall execute a·· 
bond for the faithful discharge of his duties." 

The decision in the case above referred to having application, is found in the 
third section of the syllabus, which is as follows : 

"A provision in an act of the general assembly of this state for the 
appointment instead of the election of a county or township officer, is in 
violation of section 1 of article X of the Constitution of Ohio, and void." 
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A member of the present supreme court, in discussing the effect of syllabi, 
said:-

"It must be remembered that every syllabus that is written must be 
read in view of lhe facts found in the case decided, for it is not possible 
for a court to comprehend in every syllabus all of the many phases of 
the facts that may arise in other litigations touching similar transactions." 

RE Poage, 87 0. S. 72, at the top of page 83. 

Whether the superintendent provided for in the section in question is an officer 
or not is a question of little moment. It does not follow from the mere require
ment that he is ·to give bond and take ·an oath that he must be elected by all of 
the electors of the county. The general electors of the county have no concern 
either with him or with his duties. No one is interested except a few persons 
affected by the particular ditch, and it would indeed be a strange extension of the 
authority of the above case to require such person to be elected by all the voters 
of the county. No doubt exists that such duties with reference to a particular 
ditch can be done by someone in some manner, chosen for that purpose. 

It therefore follows that the legislature has full power to provide for the 
selection of such person by appointment. 

This question is therefore answered in the negative. 

Your second question is conditioned upon the answer to the first in the 
affirmative and might therefore be passed by without answer. The section re
ferred to-section 6726-2-provides that such officer shall file a report with the 
county auditor showing his expenditures and then proceeds: 

"and said county auditor shall issue his warrant to the county treasurer for 
the amounts thus allowed by said county commissioners in favor of said 
ditch superintendent payable out of the general expense or county ditch 
fund of the county, as directed by the county commissioners * * *" 

It would seem, of course, somewhat strange that the expense of cleaning out 
or repairing a particular ditch for the benefit of particular persons affected should 
be paid out of the county fund, nevertheless the legislature has clothed the com
missioners with power to do so, and the statute requ.iring it to be paid out of one 
fund or the other is, in case where only one of such funds happens to be in exist
ence, a binding requirement to pay it out of that fund. 

Your third question again depends upon the answer to the last, and that is : 

"if such payment has been made out of the general fund can the county 
be reimbursed out of the assessments provided for in the succeeding sec
tion?" 

The answer to this is in the affirmative, as the legislative intent in the enact
ment of the scheme provided in this particular section is clearly evident that such 
maintenance and repair is to be paid by the party who receives the benefit. 

Your third question, however, involves a fourth as to 

"whether such payment so made from the county fund may be assessed 
back in event that no proceedings for the cleaning of this ditch have taker. 
place and consequently no apportionment therefor has been made except 
that apportionment made at the originjll establishment of the ditch." 
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This case seems to be met by section 4 of the act-section 672~ of the Gen
eral Code, which is as follows : 

"There shall be kept in the office of the county auditor a special dupli
cate on which shall be entered and preserved a description of the lands and 
lots assessed for the construction of said ditch within said county, together 
with the names of the owners of same, and the amounts originally or if 
enlarged last enlargement assess~d against each tract or parcel of land and 
annually when said county auditor is making up his tax duplicate he shall 
apportion all money expended as aforesaid for the year up to August 31 
on the lands and lots aforesaid benefited on the basis of the assessments, 
as made, shall without delay notify the county commissiont:rs of same; 
they shall thereupon fix a time for hearing at their office of any complaints 
by aggrieved parties as to said assessments, not later than ten days from 
said date, and notice in writing of said hearing shall be given by said 
county auditor to all parties assessed for said ditch, residing in the 
county, together with the amount of their respective assessments personally 
or by leaving same at their residence at least five days before said hearing, 
and like notice to all non-resident parties also shall be published in a news
paper of general circulation in said county at least five days before said 
day of hearing. At said time of hearing the report of said assessments 
as made by said county auditor, or as the same may be changed on the 
complaint of parties as aforesaid, shall be confirmed by said commissioners, 
and appeal may be had therefrom by any complaining party to the probate 
court of said county in the usual manner of appeals, if said appeal is 
filed in the office of said judge within three days thereafter and a bond 
with surety for same as given by said county to the approval of said 
probate judge conditioned that if the action of the commissioners is con
firmed that appellant shall pay all costs of said appeal. Within five days 
after perfecting said appeal said probate judge, sitting as in equity, without 
a jury, shall hear said case, and his decision shall be final. Notice whereof 
shall be given by him to the county auditor and by which he shall be gov
erned in making said assessments, but in future years unless the ditch is 
subsequently enlarged no notice of assessments shall be given, and said 
assessments shall be a lien on said lands and lots to be collected, the same as 
other taxes by the county treasurer, and as the same is collected shall be 
placed to the credit of the general expense or other fund of said coumy 
from which same was drawn by said treasurer." 

·This section contains the most startling innovations found in this remarkable 
law. For one thing it provides an appeal from the amount of an assessment, found 
nowhere else in the whole system of drainage laws of Ohio. In addition to that 
it gets upon the subject of the jurisdiction of the court and confers equity juris
diction upon the probate court. Having gone to that extent all restraint is thrown 
away and the probate court is made a court of last resort. However, it is per
fectly apparent from the provisions of this section that where a new apportion
ment is made the original apportionment may be used as the basis for assessing the 
cost of the maintenance and repairs. 

Your fifth question again is based on the answer in favor of the constitution
ality of the act, and is as to whether the county commissioners, if they fail to make 
the appointment at the regular meeting in January, may make it at a later date. 
The statute in question says that they can. The time fixed is 

"at the first regular meeting in the month of January of each year, or as 
soon thereafter as possible." 
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Without the qualifying phrase, however, the designation of this meeting as the time 
for the appointment would be held directory and the great purpose of the act 
would not fail by the neglect of the commissioners to make the appointment at 
the particular time, but their fault or oversight could be corrected later when the 
omission became apparent and the exigency pressing. 

Your sixth question is as to the meaning of the word "regular" as used in 
section 6726-1 applying to the meeting at which initial action is taken. Section 
2401 is as follows : 

"There shall be four regular sessions of the board of county com
missioners each year, at the office of the commissioners at the county seat, 
commencing, respectively, on the first Monday of March, June, September 
and December. At each meeting the board shall transact such business as 
required by law." 

From this it appears that there is no regular meeting in January in the proper 
sense of the word. The legislature, therefore, must have used it in a different 
sense. ·while the commissioners hold four regular sessions a year and they are 
said to be held upon those dates, in actual practice these regular meetings are not 
completed upon the days in question, but generally, or at least frequently, are 
continued from week to week and held on Monday, as you suggest. The meaning, 
therefore, of "first regular meeting in January" would be construed to be the 
first meeting they had in that month of the adjourned session beginning on the 
first Monday in December, which would ordinarily come on the first Monday in 
January. The fact, however, that a statement of this kind is directory is made 
certain by the phrase immediately following-"or as soon thereafter as possible." 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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297. 

BANKS-DOING BUSINESS UNDER THOMAS ACT-TO WHAT EXTENT 
THEY MAY INVEST IN STOCKS, SECURITIES OR LOANS-SEC
TION 9790 APPLIES-LIMIT OF LOAN TO FIRM, CORPORATION OR 
PERSON-COLLATERAL SECURITY DEPOSITED TO SECURE LOAN 
NOT CLASSED AS INVESTMENT. 

1. Section 9790 G. C. applies to investments by all banks doing business unde11 
the Thomas act and limits such investments in any one stock, security or loan to 
20 Per cent. of the capital and surpl11s of the bank making the investment. This 
limitation may only be exceeded where the investment is- made in ·securities 
enumerated in paragraphs b, c aud d of section 9758. 

2. Any batzk doing business under the Thomas act is forbidden to loan ta ally 
one person, firm or corporation, more than 20 per cmt. of its paid-in capital an.-1 
surplus, the onl:y exception being loans on real estate. 

3. Collateral security deposited with a bmzk to secure a loan cannot be classed 
ds an investment; and no rule of limitation applies to such collateral. The bank 
can use rits funds only by way of loan or investment, and the limitations above 
specified apply to both, irrespective of the amount or value of the collateral de
posited. 

CoLUMBus; OHIO, May 21, 1917. 

HoN. PHILIP C. BERG, Superintendent of Bmzks, Columbus, Ohio. 
DEAR Srn :-On May 2, 1917, you made the following request for my opinion: 

"Please favor us with an opinion as to whether or not under section 
9790, which prescribes: 

"'Not more than twenty per cent. of the capital and surplus of a cor
poration doing business under this chapter shall be invested in any one 
stock security or loan unless it be in bonds or other interest bearing obliga
tions enumerated in paragraphs b, c and d of section ninety-seven hundred 
and fifty-eight, or in a building and vaults.' 

"A bank may loan more than twenty per cent. of its capital and surplus 
on any one stock or security not enumerated in b, c or d of section 9758. 

"This question arises where several borrowers put up as collateral the 
same stock or security, the aggregate of which very much exceeds the 
limit to which a bank may invest its funds in such one stock or security 
as provided by section 9790." 

Section 9790, which you quote in your inquiry was original section 64 of the 
Thomas act (99 Ohio Laws 269) and has been carried into the General Code under 
the heading "General Provisions," which general provisions apply to all banks 
specified in the Thomas act, namely, commercial banks, savings banks, safe deposit 
companies, trust companies, and combinations of the same. 

In answering your inquiry it will be necessary to construe section 9790 in 
connection with sections 9757, 9758 and 9754. These sections are as follows: 

"Sec. 9757. A commercial bank may receive deposits on which interest 
may be allowed. All deposits in such banks shall be payable on demand 
without notice, except when the contract of deposit otherwise provides. A 
commercial bank also may loan money o~ personal security, discount, buy, 
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sell or assign promissory notes, drafts, bills of exchange, and other evi
dences of debt, and buy and sell exchange, coin and bullion." 

"Sec. 9758. Subject to the provisions of the preceding section com
mercial banks may invest their capital, surplus and deposits in, or loan 
them upon: 

"a. Personal or collateral securities. 

"b. Bonds or other interest-bearing obligations of the United States, 
or those for which the faith of the United States is pledged to provide 
payment of the interest and principal, including bonds of the district of 
Columbia; also in bonds or other interest-bearing obligations of any foreign 
government. 

751 

"c. Bonds of interest-bearing obligations of this or any other state 
of the United States. 

"d. The legally issued bonds or· interest-bearing obligations o"f any 
city, village, county, township school district or other district, or political 
subdivision of this or any other state or territory of the United States 
and of Canada. 

"e. Mortgage bonds or collateral trust bonds of any regularly incor
porated company, which has paid, for at least four years, dividends at the 
rate of at least four per cent. on their capital stock. Such loan shall not 
exceed eighty per cent. of the market or actual value of such bonds, the 
purchase of which first has been authorized by the directors. All such 
securities having a fixed maturity shall be charged and entered upon the 
books of the bank at their cost to the bank, or at par, when a premium is 
paid, and the superintendent of banks shall have the power to require any 
security to be charged down to such sum as in his judgment represents its 
value. The superintendent of banks may order that any such securities 
which he deems undesirable be sold within six months. 

"f. Notes secured by mortgage on real estate, where the amount 
loaned thereon inclusive of prior incumbrances does not exceed forty per 
cent. of the value of the real estate if unimproved, and if improved sixty 
per cent. of its value including improvements, which shall be kept ade
quately insured. Not more than fifty per cent. of the amount of the paid
in capital, surplus and deposits of such bank at any time shall be invested 
in such real estate securities." 

"Sec. 9754. A bank doing business as a commercial bank, shall not 
lend, including overdrafts, to any one person, firm or corporation, more 
than twenty per cent of its paid-in capital and surplus, unless such loan 
be secured by first mortgage upon improved farm property in a sum not to 
exceed sixty per cent. of its value. The total liabilities, including over
drafts, of a person, company, corporation, or firm to any bank, either as 
principal debtor or as security or indorser for others, for money bor
rowed, at no time shall exceed twenty per cent. of its paid-in capital stock 
and surplus. But the discount of bills of exchange drawn against actually 
existing values, and the discount of commercial or business paper actually 
owned by the person, company, corporation or firm negotiating it, shall not 
be considered as money borrowed." 

;:) ')(: 

It is apparent, from an examination of the above sections, that a distinction 
is made between the power to make loans and the power to make investments. 
This distinction is. present throughout the act; thus, section 9753 provides for 
investments by a commercial bank in real estate, while section 9756 refers solely to 
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loans by such banks on real estate. (See also the proviSions as to savings banks, 
safe deposit companies and trust companies-sections 9762, 9765, 9771, 9772, 9774, 
9781, 97&3, 9784, 9785, 9813, 9816, 9821, 9822.) 

Bearing in mind this fact, that is, that the power to loan and the power to invest 
funds of a bank are distinct, and referring again to the sections quoted above, it will 
be seen that section 9757 gives the power, among other powers, to commercial banks 
to loan money on personal security, and to invest in promissory notes and other 
evidences of indebtedness. Section 9758 gives the power to commercial banks to 
invest their capital, surplus and deposits in, and to loan them upon, certain specified 
securities, or evidences of indebtedness. Sections 9754 and 9790 provide the limita
tions upon the exercise of the powers· granted by section 9757 and 9758, seation 9754 
providing the limitation of 20o/o as to all loans and section 9790 the same limitation 
of 20o/o as to all investments, except those mentioned in paragraphs b, c and d of 
section 9758. 

As stated before, section 9790 applies to all Lanks doing business under the 
Thomas act, and, therefore, none of such banks can invest more than 2(l'i"o of its 
capital and surplus in any one stock, security, or Juan, except in bonds or other 
interest-bearing obligations enumerated in paragraphs b, c and d of section 9758, 
supra. 

Section 9754 provides the same limitation of 20o/o on all loans by a commercial 
bank. Under the law a commercial bank is forbidden to loan to any one person, 
firm or corporation more than 20o/o of its paid-in capital and surplus, the only ex
ception being: (a) A loan secured by first mortgage upon improved farm property 
in a sum not to exceed sixty per cent. of the value of such property; and (b) the 
bona fide discount of commercial paper. This 20o/o limitation expressly applies to 
indebtedness by way of overdrafts, and security or endorsement. 

Section 9754, for the purpose of this opinion, may be treated as a general provi
sion, for the same 20o/o limitation as to loans by commercial banks prescribed by it, 
is prescribed for trust companies by section 9780 and for savings banks by sec
tion 9771. 

Section 9790 thus applies strictly to investments and 9754 to loans; and neither 
has any reference to securities deposited as collateral to secure a Joan. Such secur
ities cannot be classed either as a loan or investment. The 20o/o limitation of sec
tion !!754 applies to the amount which the bank can loan to one person or firm, and, 
of course, the banJs: should be and is allowed to hold all the collateral of which it 
can obtain possession to secure the loan. Section 9790 applies only to investments 
and in no sense can collateral deposited in good faith to secure a loan be classed. 

As an investment for a bank, it is true that the value of the loan may depend 
entirely upon the collateral, but, until, the bank is actually compelled to become the 
owner of the collateral, it cannot be classed as an investment. There being no 
statute whatever placing any limitation upon the amount of collateral a bank may 
take, it is my opinion that any bank, provided the 20o/o limitation as to the borrower 
is observed, may take as collateral any amount of stock or other security. 

The limitation as to the amount of the loan cannot be affected by the value or 
amount of the collateral security offered. 

My opinion is : 
1. Section 9790 applies to investments by all banks doing business under the 

Thomas act and limits such investments in any one stock, security or loan to 20o/o of 
the capital and surplus of the bank making the investment. This limitation may 
oniy o.e exceeded where the investment is made in securities enumerated in para
graphs b, c and d of section 9758. 

2. Any bank doing business under the Thomas act is forbidden to loan to any 
one person, firm or corporation, more than 20o/o of its paid in capital and surplus. 
The only exception being loans on real estate. 
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3. Collateral security deposited with a bank to secure a loan cannot be classed 
as an investment; and no rule of limitation applies to such collateral. The bank 
can use its funds only by way of loan or investment and the limitations above spe
cified apply to both, irrespective of the amount or value of the collateral deposited. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Ge11eral. 

298. 

BOARD OF EDUCATION-HAS NO AUTHORITY TO ERECT SCHOOL 
BUILDING OUTSIDE OF ITS DISTRICT. 

A board of education has no authority to erect a school building outside of its 
district. 

CoLUMBus, OHIO, May 21, 1917. 

HoN. C. G. RoETZEL, Prosecuting Attorney, Akron, Ohio. 

DEAR SIR:-

ATTENTION W. A. SPENCER, ASSISTANT. 

In your communication, the receipt of which was previously acknowledged, you 
ask my opinion upon the following proposition: 

"The board of education of the Hudson Township Rural School Dis
trict, of this county, are contemplating buying a site and erecting a school 
building in their district. In their judgment the most convenient location 
for erecting this building would be in the Hudson Village School District, 
which is outside of their district. Have they the legal right to erect, own 
and operate this school building outside of their district and in the Vil
lage School District of Hudson?" 

A board of education has only those limited powers which are especially 
granted it by statute. The power to own, control and hold real estate is found in 
certain sections of the General Code, hereinafter referred to. 

General Code section 7620 provides : 

"The board of education of a district may build, enlarge, repair and 
furnish the necessary school houses, purchase or lease sites therefor, or 
rights of way thereto, or purchase or lease real estate to be used for play
grounds for children or rent suitable schoolrooms, provide the necessary 
apparatus and make all other necessary provisions for the schools under 
its control. It also shall * * * make all other provisions necessary for 
the convenience and prosperity of the schools within the subdistricts." 

By the provisions of the above section a board of education is empowered to 
purchase or lease sites upon which it may build any necessary school houses or it 
may rent suitable school rooms and may make all necessary provisions for the 
convenience and prosperity of the schools under its control. 
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Section 4749 provides: 

"The board of education of each school district * * * shall be a body 
politic and corporate and as such capable of * * ·* contracting and being 
contracted with, acquiring, holding, possessing and disposi11g of real and 
perso11al proPerty, and taking and holding trust for the use and benefit of 
such district any grant or device of land and any donation or bequest of 
money or other personal property and of exercising such other powers and 
privileges as are conferred by this title and the law relating to the public 
schools in this state." 

By the provisions of the above quoted section the board of education has the 
right to acquire, hold and possess real property as and for its corporate use. 

The above quoted part sections of the General Code contain the only provisions 
of .law I have been able to find which grant boards of education the power of 
acquiring and holding real estate, except where territory is transferred to a school 
district certain other provisions apply which will be hereinafter mentioned. 

A distinction should be drawn between the holding and owning of real estate 
for school purposes and for the levying and collecting of taxes upon property for 
school purposes. In the former the board of education has a right to acquire, only 
that real estate which is necessary for the convenience and prosperity of the schools 
within the district. In the latter board of education has the right for taxation pur
poses to levy and collect taxes upon all real and personal property within its dis· 
trict not exempt from taxation. I find no specific power given by any statute to a 
board of education to acquire real estate for the use of the schools, which real 
estate lies outside of its district. 

It is held in Dillon on Municipal Corporations, 5th Edition, Volume 3, section 
980: 

"Municipal corporations being created chiefly as governmental agencies 
and for the attainment of local objects merely, the general rule is that they 
canuot purchase and hold real estate beJJOnd their territorial limits unless 
the power is conferred by the legislature. It has been expressly decided 
that a conveyance to a municipal corporation of lands beyond its boundaries 
for the purpose of a street is void, though the corporation has, by its char
ter, power 'to purchase, hold and convey any real property for the public 
use of the corporation.' " 

In this case, as in the case of a municipal corporation, the board of education is 
created for local objects, and having only such powers as are conferred by the 
legislature and no specific power having been so conferred to acquire lands beyond 
its boundaries, it would seem that the above principle of law should be followed. 

In General Code section 4690, where territory is annexed to a city or village, 
the territory thereby becomes a part of the city or village school district, but special 
provision is made in said section that the legal title to the school property which 
is located in such territory and which is being used for school purposes, shall re
main vested in the board of education of the school district from which such 
territory was detached until such time as may be agreed upon by the several 
boards of education when such territory may be transferred by warranty deed. 

In Board of Education v. Board of Education, 46 0. S., 595, a township school 
district built a school house at a certain central place in the district, which school 
house was to be used for the schools of a higher grade than primary. After said 
school house was built and in use, the territory surrounding such school house 
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was created into a village school district and the board of education of such vil
lage school district attempted to take possession of such school house and use the 
same for schools of the village school district. The court held that this could not 
be done, and on page 597 the following language was used: 

"The school house in dispute was built by the township board to be 
used for teaching a school of higher grade than primary for the benefit of 
the youth of the whole township. It was, presumably, located at a point 
most convenient for that purpose, and which happened to fall within the 
territory afterwards organize<;! into a separate village district, but was not 
designed for the benefit of that territory alone; * * * * * * The 
township board never renounced its general control over, or transferred to 
the defendant its title t~, the property; this must have been accomplished, 
if at all, by operation of law, from the circumstances that it was situated 
within the territorial limits of the defendant when the territory was organ
ized into a village district. * * * * * * * * * * Can it be reason
ably supposed that the legislature contemplated that, after a township board 
had, perhaps, expended a large sum of money in purchasing a site con
venient for the whole township, erected a building in every way suitable and 
commodious for the youth of the township who might be desirous of higher 
education, and provided instruments appropriate to the object in view, their 
hopes could be defeated, and house, grounds and appliances wrested from 
them, by the inhabitants of the territory in which the building was situated, 
organizing themselves into a separate school district? * * * * * * * 
To hold that grounds, buildings and appliances, designed and intended to 
secure to the youth of the whole township an opportunity for education 
in the higher branches of learning could be thus transferred, would defeat 
a legislative purpose clearly discernible upon the face of the law; for town
ship boards could hardly be expected to provide the necessary means to ac
complish it, where the requisite property should be held by so uncertain a 
tenure." 

The purpose, then, of section 4690 G. C. is by the above decision made plain; 
that is, that where a district has acquired property and has placed thereon valuabl.e 
buildings and apparatus to be used for the schools of such district, such property 
should not be taken from such board of education without a clear provision of law 
in relation to the equities applying thereto. 

The above permission to hold property outside of the territorial limits of a 
district is an exception instead of the general rule. Unless otherwise provided 
by statute, the general rule is that school property must be owned and controlled 
by the boards of education having jurisdiction over the territory in which such 
school property is located. 156 Calif., 416; 23 Pick., 62; 109 Ind., 559; 27 Ind., 465; 
29 Ky. Law Rep., 391, etc. 

The intention of the legislature confirms this view when it provides that a 
village and a rural school district may join for high school purposes. In that case 
the district is designated as a joint district and the property may be located in 
either the village or the rural district, but in either event it would be located in the 
joint district and be within the territorial limitations of same. 

Holding these views, then, I advise you that the board of education of the 
Hudson Township Rural School District has no authority to erect a school build" 
ing outside of its district. Yours very truly, 

JosEPH McGHEE, 
A ttomey-General. 
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299. 

PETITION TO CITY COUNCIL TO VACATE STREET-NO LAW 
AUTHORIZING ANY STATE OFFICIAL TO SIGN SAME. 

There is no provision of law authorizing any state official to sign a petition 
praying the council of a municipality to vacate a street or alley. This authority 
so to act must be given by the legislature, either by general provisio11s or by special 
enactment. 

'CoLuMBus, OHIO, May 22, 1917. 

HoN. GEORGE H. Wooo, Adjutant General of Ohio, Columbus, Ohio. 
DEAR SIR :-I am in receipt of the communication addressed to your depart

ment by Captain Paul L. Mitchell, Troop "C," First Ohio Cavalry, Cincinnati, Ohio. 
The communication reads as follows : · 

"I enclose plat showing the Cincinnati Cavalry armory property which 
is shown between parallel red lines and designated 'The Riding Club.' 

"I desire to present to the state the land adjoining the Riding Club 
property and shown by crossed red ink lines. This additional property to 
be used at some future date for an armory building suitable for housing the 
additional troops now authorized for Cincinnati. · 

"In order to make this land suitable for such a building, it will be nec
essary to condemn that part of Cumberland street shown inside the 
crossed red lines. 

"The council of Cincinnati will vacate said part of Cumberland street 
if all abutting owners file a petition to that effect. 

"It appears obvious that with the acquisition of the additional land 
proposed, that the vacation of that part of Cumberland street will add to 
the property a considerable area and still leave access to that part of Cum
berland street not vacated. 

"Kindly advise me whether the state will sign such a petition to vacate 
Cumberland street and refer me to your legal representative in Cincinnati 
so that I can tak~ the matter up promptly. 

"All expense incident to acquiring this property and vacating the street 
to be borne by me." 

As shown by the plat enclosed with said communication, the state of Ohio owns 
certain lands in Cincinnati, abutting upon Cumberland street. Captain Paul L. 
Mitchell also owns lands abutting upon said Cumberland street. 

The council of Cincinnati is willing to vacate a certain part of said Cumberland 
street. The state of Ohio and Captain Mitchell own all the land abutting upon 
that part of Cumberland street which the council of Cincinnati is willing to vacate. 

The question submitted to this department is as to whether the state of Ohio 
would join with Captain Mitchell in signing a ·petition requesting the council of Cin
cinnati to vacate the part of said street upon which the lands of the state of Ohio 
and the lands of Captain Mitchell abut. 

The proceedings in reference to the vacation of a street or alley are set forth in 
·sections 3725 et seq. G. C. Section 3725 G. C. provides that on petition by a person 
owning a lot in the corporation praying that a street or alley in the immediate 
vicinity of such lot may be vacated or narrowed, council may declare, by ordinance, 
such street or alley vacated. 



ATTORNEY -GENERAL. 

Section 3727 G. C. provides as follows: 

"Xotice of the intention of council to vacate any street, alley, ave
nue, or part thereof shall, in all cases, be given as provided in the next 
section, except when there is filed with council written consent to such va
cation by the owners of the property abutting the part of the street or alley 
proposed to be vacated, in which case such notice shall not be required." 
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Section 3728 G. C. provides for the notice of application to be published, and 
this publication shall be made in those cases in which all the abutting property 
owners do not sign a petition praying for the vacation of the street or alley. 

I have examined our statutes very carefully and find no provision whatever 
therein that would authorize any state official to sign such a petition. The power 
of selling or leasing or surrendering any rights which the state of Ohio has in 
lands rests with the legislature. It is the only body which has the power to grant 
authority to officials either to sign deeds or leases or any other instruments con
veying its interest in land. As the state of Ohio has an easement in and to said 
Cumberland street, the state, by signing a petition for the vacation of the same, 
would be surrendering its rights in and to said street. The legislature has provided 
no general method by which any state officials may sign such a petition, and of 
course it has enacted no special legislation for this purpose. Hence, I must con
clude that no official of the state would have authority to sign the petition pray
ing for the vacation of said Cumberland street, the legislature being the only 
body that could give authority to a state official to sign such a petition. 

I might suggest, however, that Captain Mitchell could sign a petition praying 
for the vacation of the street, but in proceeding in such a manner the provisions 
of section 3728 G. C., in reference to giving notice, would have to be complied with . 

.Very truly yours, 

300. 

JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
COUNTY COMMISSIONERS OF MORGAN COUNTY. 

CoLUMBUS, OHIO, May 22, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"IN RE: Bond issue of Morgan county, Ohio, in the sum of $64,500, 
the same being one hundred and twenty-nine bonds of the denomination of 
$500 each, issued by the commissioners of said county for the purpose of 
paying the respective shares of said county, certain townships and lands as
sessed for the improvement of certain sections of inter-county highways 
Nos. 162 and 393." 

I have carefu\ly examined the transcript of the proceedings of the board of 
county commissioners of Morgan county, Ohio, and other officers relating to the 
above bond issue, after said transcript has been corrected in order to comply with 
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the. requirements of this department. As a result of this examination I am of the 
opinion that the issue of said bonds has been provided for in accordance with the 
provisions of the General Code of Ohio relating to the subject-matter, and that 
bonds prepared in accordance with bond and coupon form covering said issue wiii, 
when signed by the proper officers of Morgan county, Ohio, constitute valid and 
binding obligations of said county. 

301. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

lAPPROVAL-'-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COUNCIL OF VILLAGE OF BEXLEY. 

CoLUMBus, 0Hro, May 23, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"IN RE :-Bonds of the village of Bexley, Franklin county, Ohio, in 
the sum of $14,000, issued by said village in anticipation of the collection 
of assessments for the improvement of Columbia avenue from the south 
line of South Commonwealth avenue to the south line of Maryland ave
nue in said village." 

I have carefully examined the transcript of the proceedings o{ the council 
and other officers of the village of Bexley relative to the above bond issue. As 
a result of such examination I find said proceedings and the transcript thereof 
to be in accordance with the provisions of the General Code relating to thei sub
ject-matter. 

I am of the opinion that properly prepared bonds covering said issue, signed 
and sealed by the proper officers of the village, will constitute valid and binding 
obligations of the said village. 

302. 

Very truly yours, 
JosEPH McGHEE, 

Attor11ey-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COUNCIL OF VILLAGE OF BEXLEY. 

CoLUMBus, OHio, May 28, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"IN RE :-Bonds of the village of Bexley, Franklin county, Ohio, in 
the sum of $25,000, issued by said village in anticipation of the collection 
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of assessments for the improvement of South Drexel avenue from the south 
line of Dale avenue to the improved roadway of Broad street in said 
village." 
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I have carefully examined the transcript of the proceedings of the council and 
other officers of the village of Bexley relative to the above bond issue. As a 
result of such examination I find said proceedings and the transcript thereof to 
be in accordance with the provisions of the General Code relating to the subject
matter. 

I am of the opinion that properly prepared bonds covering said issue, signed 
and sealed by the proper officers of the village, will constitute valid and binding 
obligations of the said village. 

303. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
FULTON, WYANDOT, MONROE, MAHONING AND WASHINGTON 
COUNTIES. 

CoLUMBUs, 0Hro, May 23, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :--I have your communication of May i9, 1917, in which you en

close certain final resolutions and asking for my approval of the same. Said final 
resolutions have to do with the construction of the following named highways: 

"Fulton County-Sec. 'A-1,' Liberty-Adrian road, Pet.. No. 2359, I. C. 
H. No. 299. 

"Fulton County-Sec. 'k-1,' Toledo-Angola road, Pet. No. 2360, I. C. 
H. No. 21. 

"Wyandot County-Sec. 'A-2,' Kenton-Upper Sandusky road, Pet. Ko. 
3116, I. C. H. No. 229. 

"Monroe County-Sec. 'E,' Woodsfield-Sistersville road, Pet. No. 
1025, I. C. H. No. 387 (also copy). 

"Mahoning County-Sec. 'Y,' Canfield-Poland road, Pet. No. 2645, I. 
C. H. No. 486. 

"Mahoning County-Sec. 'P,' Akron-Youngstown road, Pet. No. 3133, 
I. C. H. No. 18. 

"Washington County-Sec. 'M,' Hockingport-Powhatan road, I. C. H. 
No. 7, Pet. No. 3059." 

Among these final resolutions there are several which are defective in a slight 
degree, but not, as I view it, vitally so. 

The final resolution which has to do with I. C. H. No. 7, Washington county, 
is defective, in that it is therein stated: "Being $9,330.45 of the total estimated 
cost;" whereas, it should be : "Being $9,330.45 less than the total estimated cost." 

The final resolution having to do with I. C. H. No. 18, Mahoning county, sets 
forth the fact that the preliminary application of the board to the state highway 
department was made on the 28th day of December, 1917. This is plainly an error 
in that 1917 is used in the place of some other year. 

The final resolution having to do with I. C. H. No. 387, Monroe county, is 
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defective in the same respect, namely, that the year 1917 is given as the date of the 
preliminary application of the board, instead of either 1916 or 1915. 

However, as I said before, it is my opinion these defects are not material or 
vital. In other respects I find these final resolutions correct in form and legal and 
am therefore returning the same to you with my approval endorsed thereon. 

304. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD• IMPROVEMENT IN 
TRUMBULL, PICKAWAY AND MAHONING COUNTIES. 

CoLUMBus. Omo, May 23, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of May 22, 1917, enclosing certain final 

resolutions in reference to road improvements, upon which you ask my approval. 
The resolutions are for the following named highways: 

"Trumbull County-Sec. 'H,' Warren-Ravenna road, Pet. No. 2981. 
"Trumbull County-Sec. 'C,' Warren-Meadville road, Pet. No. 2985. 
"Pickaway County-Sec. 'N,' Cincinnati-Zanesville road, Pet. No. 2805. 
"Mahoning Count)•-Sec. 'b,' Youngstown-Lowellville road, Pet. No. 

3132." 

I have examined said final resolutions carefully and find them legal and cor
rect in form, and am, therefore, returning the same to you with my approval en-
dorsed thereon. Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

305. 

COUNCIL OF MUNICIPALITY-MAY ASSESS COUNTY PROPERTY
FOR STREET iMPROVEMENT-ASSESSMENT SHOULD BE PAID 
OUT OF GENERAL COUNTY FUND. 

The council of a munici.pa/ity, in the matter of making assessments against 
property abutting upon a street which i.1 being improved, has authority in law to 
assess a part of the cost and expense of the improvement upon property owned 
by the county and used by the agricultural society of the county for holding fairs, 
and abutting upon the street improved. The assesS11le1lls should be Paid out of the 
general country fund. 

CoLUMBUS, OHIO, May 24, 1917. 

HoN. E. E. LINDSAY, Prosecuting Attomey, New Philadelphia, Ohio. 

DEAR SIR :-Your communication of April 11, 1917, in which you ask for 
certain information, was received. Said communication reads as follows: 

"Tuscarawas county owns in fee simple a tract of land upon which 
the Tuscarawas County Agricultural Society holds annual exhibitions. 
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This land is located wholly within the bou"daries of the city of Dover. 
The city of Dover has paved a street upon which this land abuts, and 
the council of the city of Dover has assessed this land for its portion of 
the costs of this street improvement. 

"May the county commissioners pay this assessment out of its road 
improvement fund, or shall the agricultural society pay it out of its 
funds, or shall the city of Dover pay it out of its street improvement 
funds?" 
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Your question in brief is as to whether the agricultural society or the county 
commtsswners or the city of Dover shall be charged with assessments made 
against property owned by the county commissioners but used by the agricultural 
society for the holding of fairs, said assessments having been made by reason of a 
street improvement, upon which street the said lands abut. 

Your question involves the liability of three different organizations and I 
will first proceed by the process of elimination. I think without any question we 
can hold that the agricultural society is not liable for the payment of the assess
ments made against this property. It is not the owner of the property. It sim
ply uses the same for the purpose of holdin5 fairs under and by virtue of the 
provisions of the statutes. In looking over the provisions which control the agri
cultural board, found in sections 9880 et seq. G. C., I find none that would war
rant the society in paying out money for such a purpose. 

Section 9906 G. C. provides : 

"* * Moneys realized by the society in holding county fairs and 
derived from renting or leasing the grounds and buildings, or portions 
thereof, in the conduct of fairs or otherwise, over and above the necessary 
expenses thereof, shall be paid into the county treasury of the society, to 
be used as a fund for keeping such grounds and buildings in good order 
and repair, and .in making other improvements from time to time deemed 
necessary by its directors." 

So without further consideration I believe we can safely eliminate the agri
cultural society. This leaves for consideration the county of Tuscarawas and 
the city of Dover. When we come to settling this matter as between these two 
subdivisions, the question is much more difficult. The principle which underlies 
the settling of the question involves the right or authority of the city of Dover to 
make assessments a5ainst property the fee of which is in the county of Tuscara
was. If the city has the right and authority to make assessments against county 
property, the county would be under obligation to pay the assessments so made. 
Hence let us look at the question as to the right or authority of the city of Dover 
to assess this property which belongs to the county of Tuscarawas. 

Upon this question there is no authority in Ohio which is directly in point, 
and when we go outside of Ohio we find the adjudicated cases to be in direct and 
irreconcilable conflict, and it is useless to try to harmonize them. There are two 
general principles laid down by the courts upon this proposition, along the lines 
of which the courts divide : 

1. County property may be assessed by a mtmicipality for local improvements, 
unless the statutes particularly exempt it from such assessment. 

2. County property may not be assessed by a municipality for local improve
ments unless the statutes particularly give authority for so doing. 

Possibly the second rule is followed by the greater number of cases. 
The arguments used in favor of the first of these two principles are along the 
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following lines: Taxation is the rule and exemption is the exception, and there
fore strict construction of the statute under which the exemption is claimed is the 
rule; that the property of the public is benefited and ought as a matter of fair
ness to bear its share of the cost of the improvement; that the property is not 
taxed in the strict sense of that term, but is charged simply with the benefits 
conferred by the improvement; that even though the property could not be sold. 
to satisfy the amount of the assessments, yet courts can .under their powers enforce 
payment of a judgment against the county by mandamus or otherwise; and that 
even though public property is exempt from taxation by the constitution or by 
statute, yet this does not exempt it from special taxation of contiguous prop
erty. 

The arguments used in favor of the second proposition are along the fol
lowing lines: The property of a state or any subdivisions of a state is one of the 
instrumentalities by which it performs its functions. Every tax would to a cer
tain extent diminish its capacity and ability along this line. The remedies given to 
enforce the collection of the assessment could not be applied to public property. 
Hence it cannot be assumed that the legislature meant to include public property. 
If so, they would have provided a remedy to enforce the payment of the assess· 
ments. A county is one of the political subdivisions of a state, and only such 
burdens of taxation can be imposed upon its property as are expressly provided 
by law. It is not a question of exemption, but .one of power. 

I desire to quote from but a few cases in support of each of these two propo
sitions. I find the following in support of the first proposition: 

In Edwards and Walsh v. Jasper County et a!., 117 Ia. 365, the court lays 
down the following proposition in the syllabus: 

"McClain's Code, section 1271, provides that property of the county 
devoted entirely to the public use and not held for pecuniary profit shall 
be exempt from taxation. Section 1274 provides that all property except 
that exempted shall be subject to taxation. Section 630 authorizes cities 
to pave and otherwise improve streets and levy special assessments there
for on abutting property. Held, that city property owned and used for 
public purposes by a county was not exempt from special assessments for 
street improvements." 

At p. 380 in the opinion the court say: 

"While authority to levy such assessments is traceable to the taxing 
power, they are nevertheless assessed on the theory that the property 
against which they are levied is benefited thereby to the extent of the levy, 
and the municipality acts merely as agent in collecting the tax." 

In County of Adams v. City of Quincy, 130 Ill. 566, the court say: 

"Although a special asse~sment is in the nature of a tax, and is a 
branch of the taxing power, yet a general statute exempting certain prop
erty does not exempt it from liability for an assessment levied for the 
improvement of a street upon which it abuts or is contiguous. 

"Property owned by a county for a court house is not exempt from 
special taxation by a city, levied for the purpose of paving a street upon 
which the same abuts." 
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In support of the second proposition we find the court holding in Inhab
itants of Worcester County v. The Mayor et al., 116 Mass. 193, as follows: 

"Land of a county used for county purposes is exempt from all taxa
tion, whether imposed for public purposes or for local improvements of a 
public nature." 

In the opinion the court say: 

"The immunity of these estates from taxation depends, however, in 
our opinion, upon other grounds than that of a statute exemption, and 
extends to taxation not only for general public purposes, but for local 
improvements of a public nature * *. The property of the common
wealth is exempt from taxation because as a sovereign power it receives 
taxation through its officers ·or through the municipalities it creates, that 
it may from the means thus furnished discharge the duties and pay the 
expenses of government. Its property constitutes one of the instrumental
ities by which it performs its functions. As every tax would to a certain 
extent diminish its capacity and ability, we should be unwilling to hold 
that such property was subject to taxation in any form, unless it were 
made so by express enactment or by clear implication." 

In the City of Big Rapids ·v. Board of Supervisors of Mecosta County, 99 
Mich. 351, the court say in the syllabus: 

"The rule that when the property of private corporations, such as 
churches, hospitals and cemeteries, is exempted from taxation in a gen
eral tax statute, the exemption applies only to the taxes mentioned there
in, and not to those of a private and local character, such as assessment 
for sewers, sidewalks and the like, which are laid according to the bene
fits conferred, does not apply to public property owned and used by an 
entire county for public purposes, and whenever the taxing power seeks 
to impose a tax upon such property, it must be able to point to legislative 
or constitutional authority." 

With the conflict of authority upon the proposition under consideration, as 
set forth above, in mind, let us now turn to our own state and try to solve the 
problem, with our own constitution, statutes and decisions in mind. 

Section 2 of article XII of the constitution provides as follows, in reference 
to the matter of taxation: 

"Laws shall be passed, taxing by a uniform rule * * all real and 
personal property according to its true value in money * *; but burying 
grounds, public school houses, houses used exclusively for public worship, 
institutions used exclusively for charitable purposes, public property used 
exclrtsively for a1~y public prtrpose * · * may, by general laws, be ex
empted from taxation, etc." 

From the above it will be noticed our constitution exempts no property 
whatever from taxation, but merely provides that certain classes of property may 
be exempted by general laws from taxation, and among these classes is found 
public property used exclusively for any public purpose. 

With this in mind, let us turn to our statutes and ascertain to what extent the 
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legislature has seen fit to exempt public property. 
eruptions are found in part II, title 1, chapter 2. 
provides: 

The statutes providing for ex
Section 5328 of said chapter 

"All real or personal property in this state, belonging to individuals or 
corporations, * * shall be subject to taxation, except only such prop
erty as may be expressly exempted therefrom." 

It will be noted that this section makes no provision as to property which is 
owned by the state or any political subdivisions of the state; so this section is not 
as broad and as inclusive as the constitutional provision above quoted. 

Yl'hile there are many exemptions provided for in said chapter, yet I desire to 
note particularly what exemptions are made in reference to the matter of county 
property, inasmuch as it is county property that we have under consideration. 

Section 5352 G. C. reads as follows : 

"Buildings belonging to counties and used for holding courts, and for 
jails or county offices, with the ground, not exceeding ten acres in any 
county, on which such buildings are erected, shall be exempt from taxa
tion." 

Section 5353 G. C. provides : 

"Lands, houses and other buildings belonging to a county, * * used 
exclusively for the accommodation or support of the poor, * * shall be 
exempt from taxation." 

It seems that these two sections embody the only provisions made in reference 
to county property, and these provisions are limited to jails and court houses, to
gether with ten acres of ground upon which said buildings stand, and also lands 
used for the accommodation and support of the poor. 

Remembering that the constitutional provision does not exempt public prop
erty, but merely gives authority to the legislature to exempt it, and ·remembering 
that the legislature has seen fit to exempt no county property except as hereinbe
fore set out, it would seem that it was the intention of the legislature that all 
other property owned by the county should be taxed. This, of course, would in
clude the property under consideration, which is used for the purpose of holding 
fairs thereon. 

But it must be remembered that these sections exempt property merely from 
taxation and not from assessment. The courts are uniform in holding that in 
applying the principle of exemption there must be a distinction made between the 
term "taxation" and the term "assessment." 

In Lima v. Cemetery Assoc., 42 0. S. 128, the court lays down the following 
principle in the first two branches of the syllabus: 

"1. In a general sense, a tax is an assessment, and an assessment is a 
tax; but there is a well-recognized distinction between them, an assessment 
being confined to local impositions upon property for the payment of the 
cost of public improvements in its immediate vicinity, and levied with ref
erence to special benefits to the property assessed. 

"2. A municipal corporation insisting on the right to impose an as
sessment, should be able to show that such power has been clearly granted 
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to it by statute; but authority being shown, in general terms, to make the 
assessment, whoever insists that his property is exempted from the burden 
will be required to support his claim by a provision equally clear." 
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The first branch of the syllabus distinguishes between an assessment and a 
tax. The second branch lays down a most important proposition, as I view it, in 
connection with the question which we have to solve. The court say that a muni
cipal corporation, insisting on the right to impose an assessment, should be able to 
show that such power has been clearly granted to it by statute, and after this 
authority is shown, any one insisting that his property is exempted from the bur
den will be required to support his claim by a provision equally clear. We feel that 
the principle stated herein is absolutely sound. 

\Vith this proposition in mind, let us note whether the city of Dover can show 
clearly that it has the power to make assessments against the property owned by 
the county of Tuscarawas. We must remember that section 2 of article XII, as 
set out above, makes all property subject to taxation, and then provides that "pub
lic property used exclusively for any public purpose" may be exempted by general 
laws. But as set forth above, the property in question here is not anywhere ex
empt by our statutes. 

Let us now turn to the power of a municipality to make assessments. 
Section 3812 G. C. provides: 

"Each municipal corporation shall have special power to levy and col· 
teet special assessments, to be exercised in the manner provided by law. 
The council of any municipal corporation may assess upon the abutting, 
adjacent and contiguous or other specially benefited lots or lands in the 
corporation, any part of the entire cost of an expense connected with the 
improvement of any street, * * " 

Section 3837 G. C. provides : 

"When the whole or any portion of an improvement authorized by 
this title passes by or through a public wharf, market space, park, ceme
tery, structure for the fire department, water works, school building, in
firmary, market building, workhouse, hospital, house of refuge, 
gas works, public prison, or any other public structure or public 
grounds within and belonging to the corporation, the council may 
authorize the proper proportion of the estimated costs and ex
penses of the improvement to be certified by the auditor or clerk of the 
corporation to the county auditor, and entered upon the tax list of all tax
able real and personal property in the corporation, and they shall be col
lected as other taxes." 

This section contains the only e.Jiemptions which are to be found in the chap· 
ter providing for assessments, and the exemptions are limited merely to certain 
classes of property which are owned by the municipality itsel£, and not to any 
property owned by the county; and furthermore, the provisions of this section merely 
permit the council to pay the proportion of the estimated cost and expenses which 
would otherwise be assessed against the property specified in said section. 

Let us now analyze the provisions of law upon which we can base our answer 
to your problem. 

1. Article XII, section 2 of the constitution provides that all real property 
must be taxed. This includes public property used for public purposes. 
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2. The same section provides that public property used for public purposes 
may be exempt from taxation under general laws. 

3. The legislature, under the above provision of the constitution, has seen fit 
to exempt court houses and jails, together with not to exceed ten acres of land 
upon which they stand, and lands used for the accommodation and support of the 
poor; but no other county property is exempt from taxation. 

4. There is a distinction, however, to be made between the principle of ex
emption, as applied to taxation proper, and as applied to assessments. 

5. The court in Lima v. Cemetery Assoc., supra, holds that when the right to 
impose an assessment is clearly shown, the right to be exempted from the as
sessment must be shown equally clear. 

6. Section 3812 G. C. gives full power to the council of each municipal cor
poration to assess a part, or the entire cost of an expense connected with the 
improvement of any street, etc., upon all abutting, adjacent and contiguous lands 
in the corporation. 

7. The only property that is in a way exempt from assessment is that set out 
in section 3837 G. C. 

If we keep in mind now, that it seems to be the aim of our constitution that 
all property should be taxed, except the property which may be exempted under 
general laws, and remember that the legislature has not even exempted the prop
erty, about which you ask information, from taxation, and further remember that 
the provisions of the law giving power to municipal corporations to make assess
ments authorize the council to assess all lands located in the corporation, what is 
the answer to your question? It seems to me clearly to be that the council of the 
city of Dover had authority in law to make an assessment, for the cost and ex
pense of the improvemnt of the street, against the property of the county used as 
set out in yotir communication and abutting upon the street improved. This being 
the case, the county would be liable to pay the same. 

You ask further whether the county commissioners might pay this assessment 
out of its road improvement fund. I think not. This expense has nothing to do 
with the improvement of the roads of the county. This assessment should be paid 
from the general county fund. 

Hence, answering your question specifically, I am of the opinion that the city 
of Dover, in improving one of its streets, upon which certain lands, belonging to 
the county o·f Tuscarawas and used by your agricultural society for holding fairs, 
abut, has authority to assess against said property the proper share of the cost and 
expense of the improvement, and that the county commissioners would pay the as
st>ssment out of the general county fund. 

In rendering this opinion I am not unmindful of an opinion rendered by my 
predecessor, Ron. Edward C. Turner, on April 13, 1916, found in Vol. I of the 
Opinions of the Attorney-General for 1916, p. 663, in which he held: 

"No part of the cost of the improvement of a street on which school 
property, used exclusively for public school purposes, abuts, can be as· 
sessed against such property." 

This opinion was based upon statutes which had to do peculiarly with school 
property, and would not apply to property in reference to which I have rendered 
the within opinion. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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306. 

DISAPPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
TRUSTEES OF VALLEY TOWNSHIP, GUERNSEY COUNTY, OHIO
BONDS FOR ROAD IMPROVEMENT MUST BE ISSUED UNDER PRO
VISIONS OF SECTIONS 3298-8 AND 3298-9-SECTIONS 3295 AND 3939 
DO NOT APPLY. 

Neither section 3295 nor section 3939, General Code, as amended 106 0. L. 536, 
has any application to the issue of bonds by township trustees for the improvement 
of designated highways under the provisions of chapter 3 qf the Cass road law. 
Bonds for such purpose must be issued by the toWnship tmstees under the provisions 
of sectio1~ 3298-8 and 3298-9 Gmeral Code, and the proceedings of the township 
trustees relating to such bond issue must conform to the provisions of said sections. 

CoLUMBUS, OHIO, May 25, 1917. · 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"IN RE :-Bonds of Valley township, Guernsey county, Ohio, in sum 
of $40,000, for the purpose of improving certain highways therein." 

I herewith enclose, without my approval, transcript of the proceeding of the 
township trustees and other officers of Valley township, Guernsey county, Ohio, 
relating to the above bond issue. 

As stated in the transcript, these bonds, which are in the aggregate amount of 
$40,000, in denominations of $1,000 each and which are payable at the rate of 
$2,000 principal sum each year, from 1918 to 1936, inclusive, are issued under the 
assumed authority of sections 3295 and 3939 of the General Code "and other sec
tions of the General Code necessary to carry the same into effect." 

Section 3295 General Code, as amended, 106 0. L. 536, among other things, 
provides that the trustees of any township may issue and sell bonds in such amounts 
and denominations, for such periods of time and at such rate of interest, not to 
exc(\ed six per cent., for any of the purposes authorized by law, for the sale of 
bonds by townships or by municipal corporations for specific purposes, while sec
tion 3939 General Code (the same being a part of the Longworth law, so called), 
provides authority to municipal corporations to issue bonds for certain specific 
purposes therein designated. On familiar principles, however, though section 3295 
General Code grants the township trustees authority to issue bonds for purposes 
within its terms, such section does not of itself grant authority in the township 
trustees to do the particular thing or to conduct the particular improvements to 
borrow money for which power is granted by this section, and in this case, in 
order to determine the particular power of the trustees of this township to improve 
the roads to meet the cost and expense for which this bond is provided, we must 
look to other provisions of the General Code. 

The Cass road law (106 0. L. 574) which was enacted by the general assembly 
"to provide a system of highway laws for the state of Ohio and to repeal all sec
tions of the General Code and acts inconsistent herewith," became operative Sep
tember 6, 1915, and expressly repealed all township road improvement laws then 
existing. Since that date, therefore, township trustees have had and can now ex
ercise only such power in constructing, improving and repairing roads within their 
respective townships as is conferred upon them by the provisions of said act. The 
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only provisions of said act granting authority in township trustees to improve high
ways in such township, in the manner contemplated by the township trustees, as 
indicated by the transcript, are ·those of sections 60 to 74, inclusive, of said act 
(sections 3298-1 to 3298-15 G. C.). 

Section 3298-1 G. C. provides, among other things, that the board of trustees 
of any township may levy and assess upon the taxable property of such township 
a tax not exceeding three mills in any one year upon each dollar of taxable prop
erty therein for the purpose of improving, dragging, repairing or maintaining any 
public road or roads or part thereof. 

Section 3298-2 G. C. provides that the taxes so authorized to be levied shall 
be placed by the county auditor upon the tax duplicate against the taxable prop
erty of the township· and collected by the county treasurer as other taxes, and 
that when collected such taxes shall be paid to the treasurer of the township from 
which they are collected and the money so raised shall be under the control of 
the township trustees of such township for the purpose of improving the roads 
of said township. 

Section 3298-3 provides that the trustees shall designate ·the road or roads or 
part thereof in said township to be improved and that after having determined 
which road or roads or part thereof shall be improved, they shall direct the county 
highway superintendent to go upon the line of such road or roads and make such 
survey, plans, profiles, etc., as may be required in the improvement of said road. 

Section 3298-8 G. C. provides that if the money raised by the levy above men
tioned does not furnish sufficient funds for the construction and repair of the 
designated roads in said township, the trustees may issue and sell the bonds oof 
said township to provide funds for the construction or reconstruction of such 
roads, and further provides that such bonds shall be issued at such time and in 
such amounts as in the judgment of such trustees shall be necessary. This. section 
provides further that said bonds shall bear interest at a rate not exceeding six per 
cent. per annum, payable semi-annually and shall be in denominations of not less 
than $100.00, and not more than $1,000.00, and shall mature in not more than ten 
years as may be determined by such trustees. 

Section 3298-9 G. C. provides that before such bonds are issued, the question 
of issuing the same shall be first submitted to the qualified electors of the town
ship at a general or special election therefor. 

It is thus seen that while sections 3298-1, and following sections of the Gen
eral Code, provide a comprehensive scheme whereby the trustees of a township 
may improve highways therein, these provisions likewise provide for the issue 9f 
bonds for the purpose of raising money for such improvement. The provisions of 
section 3298-8 G. C., providing for the issue of bonds for such purposes, are in 
conflict with the provisions of section 3295 G. C. in at least one material respect, 
to wit, with respect to the time within which such bonds shall mature and become 
payable. Section13298-8 provides that such bonds shall mature in not more than 
ten years, and section 3295 does not impose any limitation in this respect. Section 
3295 G. C., on one hand, is a statute of general authority, while sections 3298-8 and 
3298-9 are special in their nature, covering the particular improvements provided 
for in sections 3298-1 to 3298-15 of the General Code, and on familiar principles of 
construction must be held to govern in the matter of the issue of bonds for the 
purpose of raising money for such improvements. 

Moreover, with respect to any matter of conflict between the provisions of 
section 3295 and section 3298-8 General Code, in the is~ue of bonds by township 
trustees for the construction or improvement of designated roads, effect should 
be given to the provisions of section 3298-8 as a later statute. Though section 
3295, General· Code, was passed by the general assembly and approved by the 
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governor subsequent to the enactment and approval of the Cass highway law, of 
which section 3298-8 is a part, the question of priority, in so far as any matter 
of conflict in the terms of these sections is concerned, must be determined with 
reference to the time they respectively went into effect as laws. As to this it will be 
noted that both acts were filed in the office of the secretary of state on the same 
date, to wit, June 5, 1915. Section 3295, as amended by the act of which it is a 
part: went into effect as a law at the expiration of the ninety day referendum 
period; while the Cass highway law by its own terms went into effect on Septem
ber 6, 1915. For this reason, as well as that hereinbefore noted, to wit, that 
section 3298-8 General Code is one having special application to the matter of 
issuing bonds for the purpose of constructing road improvements in the manner 
provided by the sections of the Cass highway law, of which it is a part, I am of 
the opinion that section 3298-8 General Code must control in the matter of bond 
issues for said purposes and that section 3295 General Code has no application 
thereto. 

State v. Lathrop, 93 0. S. 79, 86. 

Having arrived at the conclusion that the proviswns of sections 3298-8 and 
3298-9 General Code apply in the matter of issuing bonds in cases of this kind, 
~n examination of the transcript of the proceedings of the township trustees and 
other officers of Valley township relating to this bond issue fails to show that 
the issue of such bonds has been provided for according to law. The authority 
of the township trustees to designate the roads to be improved and to issue bonds 
for their improvement is predicated upon a levy for such purpose having first been 
made by the township trustees in the manner provided by section 3298-1 General 
Code. There is nothing wh.atever in the transcript to show that such levy was made; 
and while this defect in the transcript is one which may possibly be corrected on 
further information, the issue of bonds in question is invalid for the reason that 
the resolution providing for their issue specifically provides that such bonds shall 
mature on dates from 1918 to 1937, inclusive, a period of time in excess of the 
maturity period provided for in section 3298-8 General Code. 

I may properly here note that the conclusion reached by me, that section 
3295 General Code has no application to the issue of bonds for the purposes in
dicated by the proceedings set out in the transcript and that the provisions of 
sections 3298-8 and 3298-9 General Code apply with reference to such bonds, is in 
accord with an opinion rendered by my predecessor to the Industrial Commission 
of Ohio under date of April 27, 1916, disapproving certain bonds issued by Norwich 
township, Huron county, Ohio, for the purpose of improving highways in said 
township (Opinions of Attorney-General 1916, volume 1, page 739). 

For the above reasons I am of the opinion that this issue of bonds is un
authorized and that you should refuse to purchase the same. 

In this connection it is but fair to state, however, that so far as I know none 
of the courts of this state has as yet decided the question as to the application or 
non-application of section 3295 General Code to bond issues of this kind, and to 
the end that the township authorities may not be embarrassed in offering these 
bonds for sale in the open market, if they desire to do so, I feel no hesitancy in 
recommending that your rescission of your former resolution purchasing these 
bonds be in general terms rather than on the particular ground of irregularity in 
proceedings relating to the issue. 

25-Vol. I-A. G. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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307. 

DISAPPROVAL-TRANSCRIPT OF PROCEEDIXGS FOR BOND ISSUE 
BY TRUSTEES OF LIBERTY TO\V:XSHIP, TRUMBULL COUNTY, 
OHIO-QUESTION OF BOND ISSUE-FOR ERECTION, IMPROVE
MENT, ETC., OF TOWN HALL-MUST BE SUBMITTED TO ALL THE 
ELECTORS OF TOWNSHIP-AND MUST RECEIVE A MAJORITY OF 
VOTES CAST ON QUESTION .. 

Before the trustees of a township are authoni:::ed to issue bonds under secti014 
3396 General Code for the purpose of erecting, improving or enlarging a tourn hall 
the question of such bond issue must be submitted to the qualified electors of ·thtJ. 
township, including electors in any village in said township, and receive the ap
proval of the majority of the ballots cast at the election 011 such question; and it 
is not sufficient to authorize the issue of such bonds that the question be submitted 
only to the qualified electors in the township outside of such village, even though' 
the majority of the electors so voting on the question vote in favor of such issue. 

CoLuMnus, OHIO, May 25, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bond issue of Liberty township, Trumbull county, Ohio, in 
the sum of $10,000 for the erection of a town hall. 

I am herewith enclosing, without approval, transcript of the proceedings of the 
township trustees and other officers of Liberty township, Trumbull county, Ohio, 
relating to the above bond issue. 

The proceedings relating to this bond issue have been conducted under the 
provisions of sections 3395 and 3396 of the General Code. 

Section 3260 General Code authorizes the trustees of the township, on the 
approval of the electors thereof, to levy a tax on all the taxable property of the 
township in an amount not to exceed $2,000.00 for the purpose of purchasing a 
site for the erection of a town hall. 

By section 3395 General Code it is provided that if in a township it is desired 
to build a town hall at a greater expense than is authorized by the section above 
noted, proceedings shall be had as provided in said sections 3395, 3396, 3397 and 
3398 General Code. 

Said sections 3395 and 3396 General Code read as follows: 

"Sec. 3395. If in a township, it is desired to build, remove, improve 
or enlarge a town hall, at a greater cost than is otherwise authorized by 
law, the trustees may submit the question to the electors of the township, 
and shall cause the clerk to give notice thereof and of the estimated cost, 
by written notices, posted in not less than three public places within the 
township, at least ten days before election. 

"Sec. 3396. At such election the electors in favor of such hall, re
moval, improvement or enlargement shall place on their ballots, 'Town 
Hall-Yes,' and those opposed, 'Town Hall-No.' If a majority of all the 
ballots cast at the election are in the affirmative, the trustees shall levy 
the necessary tax, but not in any year to exceed four mills on the dollar 
valuation. Such tax shall not be levied under such vote for more than 
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seven years. In anticipation of the collection of taxes, the trustees may 
borrow money and issue bonds for the whole or any part therefor, bear
ing interest not to exceed seven per cent, payable annually." 

Section 3397 provides that after an affirmative vote in favor of the proposition, 
the trustees may make all needful contracts for the purchase of a site for and the 
erection of a town hall; while section 3398 provides that where necessary the 
trustees may in such case appropriate land as a site for such town hall. 

The transcript shows that the proposition of building the town hall here in 
question and the issuance of the bonds therefor in the sum stated was submitted 
to the electors of Liberty township, Trumbull county, Ohio, at the general election 
held on X ovember 7, 1916; and the transcript further shows that the total vote 
cast on said proposition was 260, of which 152 votes were in favor of the proposi
tion and 104 against the same. The abstract of the vote of this township on file in 
the office of the secretary of state shows that the total vote cast at this election in 
the township outside of the village of Girard was 275, while the total vote of the 
township, including that cast in four precincts of the village of Girard, was 1341. 

As may be inferred from the small number of votes cast on the town-hall 
proposition compared with the total vote in the township, the electors of the vil
lage of Girard did not participate in the election on this proposition, information 
furnished me by the prosecuting attorney of the county being to the effect that 
the question was submitted to the electors of the township outside of the village 
only. The only question to be determined, I take it, is whether or not the electors 
residing and voting in the village of Girard had a right to vote on the proposition, 
and whether the same should have been submitted to them likewise .. 

I am of the opinion that they had such right, and in as much as the propo
sition was not submitted to all of the electors of the township having a right to 
vote on the proposition, I am of the opinion that the bond issue provided for 
by the township trustees pursuant to the election is wholly unauthorized. 

A village does not upon its creation cease to be a part of the township wherein 
it is located, but on the contrary such village forms a part of the township and 
its citizens take part in electing the trustees and other officers of the township, 
and are under their jurisdiction in many governmental particulars. 

State ex rei. v. Ward, 17 0. S. 543; 
Greek v. Joy, 81 0. S. 315, 328. 

Moreover, the question submitted with respect to the proposed town hall in 
this township was essentially one with respect to the levy of taxes in the amount 
required for the erection of the same. In the absence of statutory provisions lim
iting the taxable property in a township upon which the township levy of taxes 
is to apply, such levy applies to all taxable property in the township including that 
in villages situated therein, and on this consideration the statutes here in question 
should be construed as affording to the qualified electors of such village the right 
to vote on the proposition. 

Moreover, section 3395 General Code specifically provides that the trustees 
may submit the question to 

"the electors of the township," 

and this, to my mind, clearly means all the electors of the township whether res
idents of the village 9r otherwise. 

In arriving at this conclusion I find myself in accord with that reached by 
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my predecessor, Ron. Edward C. Turner, in an opmwn addressed to Ron. John 
W. Watts, prosecuting attorney of Hillsboro, Ohio, under date of October 3, 1916 
(Opinions of the Attorney-General, 1916, Vol. II, page 1646), and the correctness 
of this conclusion drawn from the provisions of sections 3295 et seq. is not, in my 
opinion, affected by the further provisions of sections 3399 to 3402, inclusive, of the 
General Code, which confer upon the electors of a township in which a village is 
situated and upon the electors of such village, authority to unite in the erection of 
a public building on the submission of such question to such electors by the 
township trustees and the village council, respectively. 

The further provision is made that \f at such election two-thirds of the elec
tors of the village and of the township voting, vote in favor of such improvement, 
the trustees of the township and the council of the village shall jointly take such 
action as is necessary to carry out the improvement. This, to my mind, is im en
tirely different scheme of improvement from that contemplated by sections 3395 
et seq. above considered, and does not i11 any manner affect the conclusion here 
reached with respect to the proper construction of the said sections in their ap
plication to the particular questions here under consideration. 

I am, therefore, of the opinion that the resolution of the township trustees 
providing for the issue of these bonds was unauthorized, and that you should de
cline to purchase the bonds here in question. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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308. 

DISAPPROVAL-BOND ISSUE OF BOARD OF EDUCATION OF FAIR
VIEW VILLAGE SCHOOL DISTRICT, CUYAHOGA COUNTY, OHIO
BOARD OF EDUCATION--CANNOT SUBMIT BOND ISSUE TO ELEC
TORS-UNLESS IT FINDS THAT FUNDS AT ITS DISPOSAL OR 
THAT CAN BE RAISED UNDER SECTIONS 7629 AND 7630 ARE IN
SUFFICIENT-SECTION 5120--L\IPOSING DUTY TO CANVASS RE
SULT OF ELECTION ).fANDATORY. 

Before the board of education of a school district ca11 submit to the electors of 
such school district the question of issuing bonds of such school district for the 
purpose of procuring, constructing or improving school property, it is required td. 
affirmatively ji11d that the funds at its disposal or that ca11 be raised under the pro
visions of sections 7629 and 7630 General Code are not sufficient to accomplish the 
purpose, and a recital in the resolution providing for the submission of such ques
tion to ihe electors of the school district that "funds at the disposal of the board 
of educatio11 in the proper amount or that can be raised by the annual levy are 
not sufficient to meet the cost of said building and that a bond issue is necessar::/' 
is not a compliance with the provisions of said section 7625. 

Though secti011 5120 General Code is directory in so far as it Prescribes the 
time at which a board of education must canvass the result of an election 011 the 
question of issuing bonds, the provisions of said section imposing the duty of 
making such canvass is mandatory, and such canvass must be made 011d the result 
thereof entered on the records of the board of education before it can act on said 
election and issue bonds of the school district in pursuance to such election. 

CoLUMBUS, OHio, May 25, 1917. 

The Industt'ial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"IN RE :-Bond issue of Fairview village school district, Cuyahoga 
county, in sum of $20,000 for enlarging school building in said district." 

I am enclosing herewith, without my approval, transcript relating to the pro
ceedings of the board of education and other officers of Fairview village school 
district relating to the above bond issue. The issue of these bonds is provided 
for by a resolution of the board of education of said school district, adopted at 
a regular meeting of such board under elate of April 24, 1917, after the proposition 
had been voted on by the electors of the school district. The proposition of issuing 
these bonds was submitted to the electors by a resolution of the board of educa
tion, adopted at a meeting under date of :\'larch 30, 1917. 

In reciting the necessity for this bond issue, this resolution, among other things, 
recites that "the funds at the disposal of this board of education in the proper 
amount or that can be raised by the annual levy are not sufficient to meet the cost 
of said building and that a bond issue is necessary." 

Section 7625 General Code provides that before the proposition of a bond issue 
for procuring, erecting or improving school property can be submitted to the elec
tors of the school district, it must appear that the funds at the disposal of the 
board, or that can be raised under the provisions of sections 7629 and 7630 G. C. 
are not sufficient to accomplish the purpose and that a bond issue is necessary. 
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Sections 7629 and 7630 General Code authorize a board of education to issue 
bonds on its own initiative, without a vote of the people, for the purpose of erect
ing and improving school property, but the amountJ of such bonds that can be issued 
in any year is limited to the aggregate of a tax at the rate of two mills on the 
tax duplicate valuation of real and personal property in the school district for the 
preceding year. 

The facts that the funds at the disposal of the board of education or that can 
be raised by a bond issue under section 7629 are not sufficient for the purpose of 
procuring, erecting, enlarging, repairing or otherwise improving school property, 
are jurisdictional in their nature and must be affirmatively found by the board 
of education before it is authorized to submit the proposition of a bond issue for 
such purposes, to a vote of the electors. In the resolution of the board of educa
tion, under date of March 30, 1917, above referred to, the board of education 
found that the funds at the disposal of the board were not sufficient to meet the 
cost of the building and thus far it has complied with the provisions of said sec
tion 7625. I am unable to agree, however, that the recital in said resolution, that 
the funds that can be raised by the annual levy are not sufficient to meet the cost 
of said building, is an equivalent to the finding required by section 7625, that the 
funds that can be raised by the bond issue provided by sections 7629 and 7630 are 
not sufficient for the purpose, and in this respect the recital in the resolution is 
not a compliance with the provisions of said section 7526. 

Aside from the recital contained in the resolution of the board of education, 
under date of April 24, 1917, providing for the issuing of bonds, there is nothing 
in the transcript of the proceedings showing a compliance by the board of educa
tion with the provision of section 5120 General Code, which provides that in school 
elections the returns shall be made by the judges and clerks of each precinct to 
the clerk of the board of education of the district not less than five days after 
the election and that such board shall canvass such returns at a meeting to be 
held on the second Monday after the election \\nd that the resolution thereof shall 
be entered upon the records of the board. As a matter of fact, the board of edu
cation seems to have relied upon the canvass of the vote cast at the election on 
the bond issue proposition made by the deputy state supervisors and inspectors of 
elections of Cuyahoga county, and on a certificate issued by the board of elections 
reciting that the vote on the proposition was thirty-six votes in favor of the bond 
issue and thirty-five votes against the same. I am inclined to the view that the 
time designated in section 5120 General Code, at which the board of education 
shall canvass the returns of the elections and enter the results thereof upon its 
records, is directory but I am equally convinced that the duty of the board to make 
such canvass and enter the result of the election upon its records is mandatory and 
must be complied with before the board is authorized to act upon the result of 
such election and issue the bonds of the school district. 

The transcript is defective in a number of other respects in this that it fails 
to set out the proceedings of the board of education providing for its organization 
by the election of officers, fails to set out the tax duplicate valuation of taxable 
real and personal property in said school district' and the existing tax rates for all 
purposes on the property of said school district. :1\ either is any statement made 
therein as to the existing indebtedness of the school district, and in a very general 
way fails to comply with the provisions of section 2295-3 G. C., which provides 
as to what should be set out in a transcript relating to a bond issue. 

For the above reasons I am of the opinion that you should refuse to purchase 
the above bond issue, but inasmuch as there may be room for honest differences 
of opinion with respect to objections which I have here found to be fatally de
fective, it would probably be no more than fair to the school district that the res-
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olution rescinding your former resolution purchasing this bond issue should be in 
general terms rather than on the specific ground of irregularity in the proceedings 
relating to their issue. 

309. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

GOVERXOR-:\JAY APPOIXT LOCAL BOARDS OF REGISTRATION
PROVIDED FOR IX ACT OF CONGRESS APPROVED :\fAY 18, 1917-
ACTS OF SAID BOARD INCOXTEST ABLE. 

1. Under the act of congress approved May 18, 1917, the governor of the 
state may appoint the local boards of registratiou 1111der the provisions of the sam~ 
and carry out his duties thereunder without an ltll'warranted delegation of authority. 

2. The acts done and rights exercised by the local boards of registration under 
aud by virtue of said act aud the registration regu/atio11s will be as incontestable 
as the act itself from which they get their authorit:y. 

3. I confirm and approve the opinion rendered by the judge advocate ge11eral 
of guard in relation to this act a11d the regulations of the president of the Unite& 
States. 

CoLUMBUS, 0Hro, May 23, 1917. 

Ho:-r. JAMES ?.f. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR SIR :-I have your communication of l\fay 21, 1917, m which you ask for 
certain information. Your communication reads as follows: 

"We are desirous of exercising every possible precaution in every step 
taken with respect to carrying out the federal law on the subject of selec
tive service. You are probably familiar with the plan of registration and 
selection within the counties of the state. These officers, while recom
mended to the governor by community agencies; will have, as a matter of 
fact, the powers under which they act, delegated to them by the governor. 

"I am extremely anxious to know whether there can be any possible 
doubt upon these two questions : First, the power of the governor under 
the president's proclamation, to delegate authority, and second, whether 
the right exercised by the local boards will be thoroughly incontestable. 

"I submit an opinion rendered by Col. Turney, judge advocate general 
of the guard, and would respectfully ask for your judgment on the same 
subject-matter." 

Your communication embodies practically three different questions: 
1. The power of the governor, under the president's proclamation in refer

ence to the registration, to delegate authority. 
2. \Vhether the right exercised by the local boards, appointed to make such 

registration, will be thoroughly incontestable? 
3. \Vhether in my judgment the opinion rendered by Col. Turney, judge ad

vocate general of the guard, is correct? 
Your questions have to do mainly with power, 
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In discussing these questions it will be well for us to go to the source of 
power, in so far as the ft;deral goYernment is concerned, and trace it from its 
source to its ultimate limits. As we know, the constitution of the United States 
is the supreme law of the land and is the source of all power exercised by congress. 

Section 8 of article I of the constitu"tion of the United States provides as 
follows: 

"The congress shall have power to provide for the common defense 
and general welfare of the United States; to raise and support armies; 
to provide and maintain a navy; to provide for calling forth the militia." 

We thus see that congress has full authority to act in the matter of raising an 
army to provide for the common defense and the general welfare of the United 
States. In pursuance of these constitutional provisions and the authority given 
congress under said provisions, congress enacted a law on the 18th day of May, 
1917, in reference to the matter of selective conscription of men to serve in the 
army and navy of the United States. The only part of said act which is vitally 
connected with the subject under consideration is section 6, which reads as follows: 

"Sec. 6. That the president is hereby authorized to utilize the service 
of any or all departments and any or all officers or agents of the United 
States and of the several states, territories, and the District of Columbia, 
and subdivisions thereof, in the execution of this act, and all officers and 
agents of the United States and of the several states, territories, and sub
divisions thereof, and of the District of Columbia; and all persons desig
nated or appointed under regulations prescribed by the president whether 
such appointments are made by the president himself or by the governor 
or other officer of any state or territory to perform any duty in the execu
tion of this act, are hereby required to perform such duty as the president 
shall order or direct, and all such officers and agents and persons so desig
nated or appointed shall hereby have full authority for all acts done by 
them in the execution of this act by the direction of the president. Cor
respondence in the execution of this act may be carried in penalty envelopes 
bearing the frank of the war department. Any person charged as herein 
provided with the duty of carrying into effect any of the provisions of 
this act or the regulations made or directions giYen thereunder who shall 
fail or neglect to perform such duty; and any person charged with such 
duty or having and exercising any authority under said act, regu
lations, or directions, who shall knowingly make or be a party to the 
making of any false or incorrect registration, physical examination, exemp-

. tion, enlistment, enrollment, or muster; and any person who shall make 
or be a party to the making of any false statement or certificate as to the 
fitness or liability of himself or any other person for service under the 
proYisions of this act, or regulations made by the president thereunder, or 
otherwise evades or aids another to evade the requirements of this act or 
of said regulations, or who, in any manner, shall fail or neglect fully to 
perform any duty required of him in the execution of this act, shall, if not 
subject to military law, be guilty of a misdemeanor, and upon conviction in 
the district court of the United States having jurisdiction thereof, be pun
ished by imprisonment for not more than one year, or, if subject to military 
law, shall be tried by court-martial and suffer such punishment as a court
martial may direct." 

• It will be noted under the provisions of this section that congress has seen 
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fit to delegate certain powers to the president, in the way of fCJrmulating rules and 
making regulations in the matter of selecti,·e conscription. The question might he 
raised here as to whether congress has the right to dl'legate to the president of the 
United States powers which might be held to be legislati\·c in their nature, and, 
while it is not the province of this department to pass upon the constitutionality 
of a federal act, yet, in order to make this matter perfectly clear, I am going to 
cite one decision in support of this proposition. 

In re Griner et al., found in 16 \Vis. 423, the court had under consideration 
matters almost, if not altogether, similar to the matters now under consideration. 
In this case the question was raised as to the constitutionality of an act passed by 
congress on July 17, 1862, which ga\'e the president certain authority in the mat
ter of making all necessary rules and regulations for the purpose of en rolling the 
militia of the different states of the Union. The syllabus. reads in part as follows: 

"That part of the act of congress of July 17th, 1862, which provides, 
that 'if by reason of defects in existing laws, or in the execution of them 
in the several states, or any of them, it shall he found necessary to provide 
for enrolling the militia and otherwise putting this act in execution, the 
president is authorized in such cases to make all necessary rules and regu
lations; and the enrollment of the militia shall, in all cases, include all the 
able bodied male citizens, between the ages of eighteen and forty-fi,·e, and 
shall be apportioned among the states according to representative popula
tion,' does not confer on the president any new or additional powers; but 
by this provision, it was intended that the president should, in making a 
draft, avail himself of the provisions of state laws so far as they were 
applicable, and where they were not, or there was no state law on the 
subject, that in such cases he would exert the authority conferred on him 
by the act of February 28, 1795, and make proper rules and regulations 
for calling forth and drafting the militia. 

"The making, by the president, of rules and regulations for calling forth 
and drafting the militia, is not the exercise of a puwer strictly and exclu
sively legislative. 

"A distinction exists between those important subjects which must he 
entirely regulated by congress, and those of less interest, in reference to 
which a general provision is made and power is given to those who act 
under it to fill up the details, as incidental to its execution. 

"The act of congress giving the president power to make all neces
sary rules and regulations to carry into effect the law for calling out the 
militia, is not a delegation of the legislative power of congress." 

From the syllabus we note that the power given to the president to make rules 
and regulations for calling forth and drafting the militia is not the exercise of 
the power strictly and exclusively legislative, and that a distinction must be made 
between those important duties which must be entirely regulated by congress and 
those of less interest in reference to which a general provision is made and power 
is given to those who act under it to fill up the details as incidental to its execution. 

The act, which the court was construing in this case, provided among other 
things as follows: 

"If by reason of defects in existing laws, or in the execution of them 
in the several states, or any of them, it shall be found necessary to provide 
for enrolling the militia and otherwise putting this act into execution, the 
president is authorized in such case to make all necessary rules and regu-
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lations; and the enrollment of the militia shall in all cases include all able
bodied male citizens, between the ages of eighteen and forty-fiYe, and shall 
be apportioned among the states according to representatiYe population." 

It was argued before the court that this act was unconstitutional, because it 
was an attempt on the part of congress to delegate its legislative power, upon 
the subject of detaching, drafting and calling forth the militia, to the president. 
It was argued that this was apparent as well from the language of the provision 
as from its scope and object. 

The court in its opinion, on p. 433, uses the following language in reference 
to said arguments: 

"No one will seriously contend that congress can cle)egate legislative 
power to the president. But a distinction must be made of 'those important 
subjects which must be entirely regulated by the legislature itself, from 
those of less interest in which a general provision may be made, and power 
given to those who are to act under such general provision to fill up the 
detail.'. It would seem that the power given to the president to make all 
rules and regulations to carry into effect the law for calling out the militia, 
is of the latter character. Congress might have regulated by its legislation 
the whole details of the draft, if it had thought proper to do so. But 
having, in the most ample manner, clothed the president with power to 
call forth the militia, it further provided that he should make all proper 
rules and regulations for the enforcement of the draft where state Ia ws 
upon the subject were defective. Where state laws exist, it was uncloubt
eclly intended or supposed that the president would avail himself of their 
machinery, in bringing into the field the quota of the state." 

Upon the authority of this case and others that might be cited, it would seem 
that we are safe in assuming that congress had the authority to delegate to ·the 
president, as it has clone in section 6 of the act under consideration, full power 
and authority to regulate the matter of making the registration and in providing 
for selective conscription. 

vVith this in mind, let us go one step further in the matter of tracing the 
authority from the supreme law of the land to its ultimate limits. Said section 6 
of said act provides that the president is authorized to utilize the service of any 
or all departments and any or all officers or agents of the United States and of 
the several states in the execution of this act. In compliance with the authority 
given to the president under this section, he has seen fit to call upon the governors 
of the states to assist him in the matter of providing the machinery to carry into 
effect this matter of selective conscription. 

In the proclamation issued by the president of the United States, he uses the 
following language: 

"X'ow, therefore, I, Woodrow vVilson, president of the United States, 
do call upon the governor of each of the several states and territories, the 
board of commissioners of the District of Columbia, and of the counties 
and municipalities therein, to perform certain duties in the execution of 
the foregoing law, which duties will be communicated to them directly in 
regulations of even elate herewith." 

In this it is noted that he calls upon the governor of each of the several states 
and all officers and agents of the several states and territories and of the counties 
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and municipalities therein, to perform certain duties in. the execution of the said 
law, which duties will be communicated to said officers directly in regulations of 
even date with the said proclamation. 

So that in the further consideration of this matter we must turn to the rules 
and regulations prescribed by the president and approved by him. on :May 18, 1917, 
entitled "Registration Regulations/' and sent out by him to the various officials at 
the same time he issued his proclamation. 

In said "Registration Regulations," on page 5 thereof and in subdivision 9, the 
president has provided as follows: 

"As far as possible, the execution of the law in each state will be ac
complished by state, county and municipal officers and agencies. 

"That the grand subdivisions for administration shall be the states un
der the direction of the governors. 

"That each state shall be divided into a number of districts correspond
ing normally to the county, and where there is a county administrative 
organization, the county unit must be used." 

The provision is further made that 

"The execution of the law in each county or similar subdivision shall, 
in respect of registration, be intrusted to a board of registration consisting 
of at least three members to be named by the governor and composed of 
local authorities or other citizens residing in such county or subdivision." 

It further provides that 

"Normally tlie county board or board of similar subdivision should 
consist of the sheriff, the county clerk, and the county physician. Where 
it is not practicable so to constitute the board, the governor may name 
other local authorities, or, in his discretion, other citizens residing in such 
subdivision." 

From this it is seen that if the governor in his discretion feels that it is not 
practicable to constitute the sheriff, the clerk and the county physician as the board, 
he may appoint a board from local authorities or other citizens residing in such 
subdivision, the only limitation being that it must not be made up of fewer than 
three members. 

From these provisions it is seen that the matter is discretionary with the 
governor as to whether he will appoint a registration board from the local author
ities or other citizens residing in the county, or whether the county board shall 
consist of the sheriff, the clerk and the county physician. 

That this construction is correct seems evident also from a provision found 
on page IS of the act, which reads as follows: 

"For facility in effecting prompt distribution of blank forms, regula
tions, ami registration cards to the various counties in the United States, 
these forms will be addressed to the sheriffs. Should the governor con
stitute local boards which do not include sheriffs, he will request such 
hoards to procure blank forms from the sheriff." 

This makes it clearly evident that the matter of the membership of these local 
registration boards rests in the sound discretion of the governor. 
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Now your first question is as to the power of the governor under the presi
dent's proclamation to delegate a~thority. From all that has been noted hereto
fore it is evident that the governor really delegates no power or authority; he is 
simply the agency through which the president of the United States speaks. The 
"Registration Regulations" issued by the president set forth clearly the duties of 
these local registration boards. Further, section 6 of the said act of congress pro
vides that 

"All such officers and agents and persons so designated or appointed 
shall hereby have full authority for all acts done by them in the execution 
of this act by the direction of the president." 

Hence, the local boards need not look particularly to the governor of Ohio for 
authority to act in the premises, but they can look to the rules and regulations 
formulated by .the president and also to the very act under which they are appointed 
and which they are to assist in carrying out. Further, said section 6 makes them 
liable to punishment upon conviction if they fail to perform the duties prescribed 
by the president of the United States. Thus these local boards of registration 
virtually become federal agencies, and are answerable to the federal government 

. for their acts or for their failure to act. 
Said section further provides : 

"All persons designated or appointed under regulations prescribed by 
the president, whether such appointments are made by the president him
self or by the governor or other officer of any state or territory to per
form any duty in the execution of. this act, are hereby 'required to perform 
such duty as the president shall order or direct, and all such officers and 
agents and persons so designated and appointed shall hereby have full au
thority for all acts done by them in the execution of this ·act by the direc
tion of the president." 

Now with all the above in mind, what is the answer to your questions? 
First, as to the· delegation of authority: 
As said above, this delegation of authority is not so much delegated from 

the governor to the local boards as it is a delegation of authority to the local boards 
from the president of the United States through the governor of the state, and, 
as set out above, this· delegation of power and authority by congress is war
ranted in the way of carrying out the provisions of the act itself. So that I am of 
the opinion that you are fully warranted in carrying out the provisions of the act 
and the regulations of the president of the United States, and need not be uneasy 
as to an undue delegation of authority. 

In view of the above, what about your second question as to whether the 
right exercised by the local boards will be thoroughly incontestable? Their acts 
will be as incontestable as the law itself. They get their power and authority to 
act from the law, and their method of acting from the president of the United 
States, who gets his authority to make the rules and regulations from the act itself. 

Hence, answering your questions specifically: 
(1.) It is my opinion that you will not in the carrying out of the provisions 

of said act and the rules and regulations of the president of the United States 
violate the principles of law in the way of delegating authority to the local boards; 

(2.) And that the acts and rights exercised by the local boards will be as thor-
oughly incontestable as the act itself. 

I have carefully examined the opinion rendered by Colonel Turney, judge 
advocate general of the guard, and am of the opinion that he has correctly set 
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out the principles of law which have to do with said act and the execution of same. 
I would like to suggest, however, that inasmuch as the president has laid down 

_ certain rules and regulations which are to be followed in the matter of this selec
tive conscription, the said board should carry out implicitly the directions therein 
set out; this for the reason that congress. has seen fit to place this matter in the 
hands of the president, and in accordance with the instruction of congress the 
president has issued these regulations. 

I have said nothing in reference to the rules which should apply in cities over 
thirty thousand population, for which provision is made in the law and in the 
regulations of the president, for the reason that this question is not involved in 
your request for an opinion. 

310. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CLERK OF COURTS-NOT AUTHORIZED TO CHARGE FEE-FOR CER
TIFYING TO MILITARY REGISTRATION CARDS OF NON-RESI
DENTS. 

Clerks of courts not authorized to charge fee for certifying to registration 
cards of non-residents for military registration. 

CoLUMBUS, Omo, May 26, 1917. 

Bureau of Inspection and Sup_ervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-You have requested my opinion as to whether or not clerks of 

courts are required to charge a fee under section 2901 G. C. for certifying to the 
registration cards of non-residents for military registration. 

Section 6 of the act of congress of May 18, 1917, provides that the president 
is authorized to utilize the services of any and all departments and any or all 
officers or agents of the United States and of the several states, etc., and all per
sons designated or appointed under the regulations prescribed by the president, 
whether such appointments are made by the president himself or by the governor 
or other officer of any state or territory, to perform any duty in the execution of 
the act, are required to perform such duty as the president shall order or direct. 

Section 32 of the registration regulations requires the regularly elected county 
clerk "to certify to the registration cards of such non-residents." 

There is no provision in the act or registration regulations fixing the compensa
tion of the clerk for such certificate nor does it appear that it requires the seal 
of the court. 

I am, therefore, of the opinion that clerks of courts are not authorized to 
demand fees for such certification under section 2901 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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311. 

LEGAL RESIDENCE-DEFINED-LEGAL SETTLEMENT IN SECTION 
3477 HAS NO APPLICATION TO LEGAL RESIDENCE USED IN SEC
TION 1352-4 G. C. 

1. "Legal residence," as used in section 1352-4 G. C., means "domicile." 
2. The Provision of section 3477 G. C. as to legal settlement has no application 

to "legal residence" as used in section 1352-4 G. C. 

CoLUMBus, OHIO, May 28, 1917. 

HoN. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 
DEAR SIR :-On April 6, 1917,. you requested an opinion of this department upon 

the following: 

"Your advise is requested upon the application of the provisions of 
section 1352-4 of the General Code, and particularly to that part of said 
section which states that certain expenses incident to children received in 
the juvenile court shall be charged by the board of state charities to the 
county in which the child had a legal residence when received by said 
board. 

"We now have a case in which the judge of the juvenile court of 
Franklin county has before him three children who are in a very neglected 
condition. The judge desires to commit said children to this board. These 
children and their mother have been in said county for only a few days. 
There is every reason to believe that this family had resided in another 
county for one year before coming within Franklin county. The husband 
is dead. 

"Shall the board and other expenses for the children be charged to 
Franklin county or to the county in which they had resided previously? 

"Furthermore, do the provisions of section 3477 apply in any manner to 
the expression 'legal residence' as used in section 1352-4?" 

Section 11352-3 G. C. reads in part as follows : 

"The board of state charities shall when able to do so, receive as its 
wards such dependent or neglected minors as may be committed to it by 
the juvenile court. County, district, or semi-public children's homes or any 
institution entitled to receive children from the juvenile court may, with 
the consent of the board, transfer to it the guardianship of minor wards 
of such institutions. If such children have been committed to such insti
tutions by the juvenile court that court must first consent to such transfer. 
* * *" 

Section 1352-4 G. C. reads as follows: 

"The actual traveling expenses of such child and that of the agents and 
visitors of said board in connection with placing such dependent or neg
lected child shall be paid from funds appropriated to said board, but the 
amount of board, if any, paid for the care of such child and the expenses 
for providing suitable clothing and personal necessities and for mental, 
medical, dental and optical examination and treatment shall be charged 
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by the board of state charities to the county in which the child had a 
legal residence when received by such board. The treasurer of each county, 
upon the warrant of the county auditor, shall pay to the treasurer of state 
the amount so charged for the preceding quarter upon the presentation 
of a statement thereof. The sum so received shall be credited to the fund 
appropriated for the purpose of maintaining the child placing work of 
the board." 
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Under the authority of the above statutes, when the juvenile court has found 
that the children in question are dependents, and has sought to commit them to 
your board, the board, when able to do so, is authorized to receive such dependents 
as its wards, and the actual traveling expenses, etc., provided in section 1352-4, 
are payable from funds appropriated to the board of state charities, but the amount 
of board, if any, paid for the care of such child or children, and the expenses 
for providing suitable clothing and personal necessities, and for mental, medical, 
dental and optical examination and treatment shall be charged by the board of 
state charities to the county in which the child had a legal residence when received 
by such board. 

The only question to be determined is 

"Where was the "legal residence" of such children when they were 
received by your board?" 

Your inqui"ry does not present sufficient facts to determine this question, so I 
cannot answer same specifically, but will merely consider the law governing the 
question of legal residence. In the latter part of your inquiry you state: 

"Furthermore, do the provisions of section 3477 apply in any manner 
to the expression 'legal residence' as used in section 11352-4 ?" 

Section 3477 G. C. reads in part as follows: 

"Each person shall be considered to have obtained a legal settlement 
in any county in this state in which he or she has continuously resided and 
supported himself or herself for twelve consecutive months, without re
lief under the provisions of law for the relief of the poor, subject to the 
following exceptions: * * *" 

This section is found in Part I, Title XI, Div. IV, Ch. 1, entitled "Poor," and 
defines "legal settlement" under the poor laws of Ohio. It is limited to the 
statutes upon that subject and has no reference to sections here involved. "Legal 
residence," as used in section 1352-4 G. C., is not defined in the statute and the 
meaning of the words as used must be looked for elsewhere. 

The Standard Dictionary defines "residence" as: 

"The place * * * where one resides; domicile; abode; habitation." 
"The words domicile and residence are frequently used synonymously 

by the courts and in statutes, but technically the latter word indicates 
merely the present place of abode of a person whether temporary or per
manent, whereas domicile always means a permanent home. Nelson's Per
petual Encyc. Vol. IV, p. 97. 

"LEGAL RESIDE~CE, a phrase variously used, as to denote (1) the 
place where one's home or family is, (2) fixed and permanent abode or 
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domicile, (3) an abode of sufficient length to confer political rights or sub
ject to personal taxation, or ( 4) permanency of abode more marked than 
mere lodging or boarding, but not fixed and final." 

The Century Dictionary defines "residence" as follows : 

"* * * 5. In law: (a) The place where a man's habitation is fixed 
without any present intention of removing it therefrom; domicile. (b) 
An established abode, fixed for a considerable time, whether with or with
out a present intention of ultimate removal." 

In C. H. & D. Railroad Co. v. Ives, 3 N. Y. Supp. 395, the court, defining 
"legal residence,'' says : 

"'Legal residence' is synonymous with domicile and is defined to be 
a residence at a particular place accompanied with positive or presumptions 
proof of intention to remain there an unlimited time. It means more than 
residence, there being a distinction between actual and legal residence." 

A minor cannot himself change his domicile. 34 0. S. 535. 
After the fathe_r's death, the mother becomes the natural guardian of the 

child, and the child's domicile is then the domicile of the mother. 

Jacob's Law of Domicile, Sec. 238; 
12 Ohio 194; 
5 Ohio 315. 

The mother can change the domicile of the child only by changing her own 
domicile. 

112 u. s. 458; 
12 Ohio 194. 

As stated by Washburn, J., in In re Guardianship of Murray, 4 N. P. (N. S.) 
233, at p. 238: 

"A child's domicile never changes except with the domicile of the 
father or mother or grandparent or some other person standing in loco 
parentis or by operation of law as where the surviving parent dies domiciled 
at a place other than domicile ,of the grandparent, when if the child goes 
to live with the grandparent and actually resides with and becomes a mem
ber of the family of the latter, its domicile is changed to that of the grand
parent. 114 U. S. 218." 

In your statement of facts you say: 

"These children and their mother have been in said county for only a 
few days. There is every· reason to believe that this family had resided 
in another county for one year before coming within Franklin county. 
The husband is dead." 

The fact that the family resided in another county a year before coming to 
Franklin county, has no bearing on this case. The sole question is, was the mother 
of the minors domiciled in Franklin county when the children were committed to 
your board? If this question of fact is decided in the affirmative, the legal residence 
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of the minors was in Franklin county. If, on the other hand, the mother had 
brought the children here for temporary purposes, and had no intention of taking 

· up a domicile in Franklin county, they would not have lost their legal residence in 
the county where they last were domiciled, and the expense could be charged back 
to the latter county. 

As stated before, on the meager facts in your communication, it is impossible 
to determine specifically where the legal residence of this family actually was, when 
the children were committed to your board; but from the above observations I 
have no doubt your board will have no trouble in determining where the legal 
residence of these minors was at the time they were so committed. 

312. 

Very truly yours. 
JosEPH McGHEE, 

Attorney-General. 

TEACHER-ENTITLED TO PENSION-PROVIDED SHE HAS TAUGHT 
TWENTY YEARS-AND BOARD DOES NOT RE-EMPLOY HER, 
ALTHOUGH TEACHER WILLING TO CONTINUE EMPLOYMENT. 

Under the provisions of sections 7875 et seq. G. C., a teacher is entitled to a 
pension, providing she has taught for a period aggregating twe11ty years under the 
conditions set out in section 7882 G. C., and provided further that the board does 
not re-employ her, she being willing to continue in the employ of the board. 

CoLUMBUS, Omo, May 28, 1917. 

HoN. F. B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SrR :-Your letter of May 1, 1917, in which you ask for certain informa

tion, was duly received. Your communication reads as follows: 

"Superintendent Wm. B. Guitteau of the Toledo schools has sub
mitted the following statement of facts: 

" 'Mrs. B____ was a former principal of a normal training school in 
Toledo. The school was discontinued in June, 1914, and so Mrs. B ____ 's 
services were no longer needed as principal. She was then a contributor 
to the pension fund, having made her regular payments of $2.00 each 
month from the inception of the fund. She had over twenty years of 
experience but not thirty years, either twenty-three or twenty-four years. 

"'Last fall Mrs. B ____ applied for a pension but the board of trustees 
did not grant it believing that her case did not come within the scope of 
section 7880 for the reason that she was· not retired on account of phy
sical or mental disability. The trustees feel that Mrs. B____ should re
ceive the pension if she is entitled to it but desire more light on the 
question as to whether or not she is eligible to receive this pension.' 

"In view of the above mentioned facts, is Mrs. B---- eligible to re
ceive a teacher's pension?" 

The question submitted by you is as to whether Mrs. B---- would be entitled 
to a teacher's pension upon the following statement of facts: 

1. She has been a teacher for twenty-three or twenty-four years. 
2. She has contributed to the fund ever sine... Jhe same was created 

in the. city of Toledo. 
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3. She discontinued teaching in June, 1914, because of the fact that 
the school, over which she was principal, was discontinued and she was 
no longer needed, therefore, as principal. The school in which she last 
taught was a normal training school in Toledo, this being the school which 
was discontinued. 

Upon further inquiry from your department, I ascertained the fact to be that 
this normal training school was connected with the public school system of the 
city of Toledo and maintained at the expense of the taxpayers of said city. 

The provisions of the statutes which have to· do with teachers' pensions are 
found in sections 7875 to 7896 inclusive G. C., and in order to answer your question 
it will be necessary to note the provisions of a number of the sections of this 
chapter pertaining to teachers' pensions. 

Section 7881 G. C. reads as follows: 

"The term 'teacher', in this chapter, shall include all teachers regularly 
employed by either of such boards in the day schools, including the super
intendent of schools, all superintendents of instruction, principals, and 
special teachers, but in estimating years of service, only service in public 
day schools or day high schools, supported in whole or in part by public 
taxation, shall be considered." 

It will be noted in this section that in estimating years of service, only service 
in public day schools or day high schools, supported in whole or in part by public 
taxation, shall be considered. As said before, from information receiyed from 
your office it is evident that Mrs. B ____ would come under the provisions of this 
section while teaching in the normal training school. 

There are several sections which have to do with the necessary conditions 
to entitle a teacher to pension. 

Section 7882 G. C. reads as follows : 

"Any teacher may retire and become a beneficiary under this chapter 
who. has taught for a period aggregating thirty years. But one-half of 
such term of service must have been rendered in the public schools or in 
the high schools of such school district, or in the public schools or high 
schools of the county in which the district is located, and the remaining 
one-half in the public schools of this state or elsewhere." 

Mrs. B ____ does not come under this section, because she has not taught the 
required length of time, namely, thirty years, before voluntarily retiring from the 
profession Qf teaching. 

Section 7880 G. C. reads as follows: 

"Such boa(d of education of such school district, and a union, or other 
separate board, if any, having the control and management of the high 
schools of such district, may each by a majority vote of all the members 
composing the board on account of physical or mental disability, ·retire 
any teacher under such board who has taught for a period aggregating 
twenty years. One-half of such period of service must have been rendered 
by such beneficiary in the public schools or high schools of such school 
district, or in the public schools or high schools of the county in which 
they are located, and the remaining one-half in the public schools of this 
state or elsewhere." 
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From your letter I note that :Mrs. B ____ was not retired from her profession 
on account of physical or mental disability, and hence, although she has taught 
over twenty years, yet she would not come under the conditions set out in said 
section. 

Section 7891 G. C. reads as follows: 

"A teacher who resigns, upon application within three (3) months 
after such resignation takes effect, shall be entitled to receive one-half 
of the total amount paid by such teacher into such fund. If at any time 
a teacher who is willing to continue in the service of the board of educa
tion is not re-employed or is discharged before his term of service aggre
gates twenty years, then to such teacher shall be paid back at once all the 
money he or she may have contributed under this law. But if any teacher 
who has taught for a period aggregating twenty years is not re-employed 
by the board of education, such failure to re-employ shall be deemed his 
retiring, and such teacher shall be entitled to a pension according to the 
provisions of this act." 

It will be noted that under the provisions of this section 

"if any teacher who has taught for a period aggregating twenty years is 
not re-employed by the board of education, such failure to re-employ shall 
be deemed his retiring, and such teacher shall be entitled to a pension 
according to the provisions of this act." 

It is quite evident that Mrs. B ____ might be brought within the provisions of 
this section, but in order to come under the provisions of this section the following 
conditions would have to obtain : 

1. She must have taught for a period aggregating twenty years. 
2. But this service must have been rendered under the conditions set 

out in section 7882 G. C.; that is, one-half of this term of twenty years of 
service must have been in the public schools or in the high schools of 
Toledo or in Lucas county, and the remaining one-half in the public 
schools of this state or elsewhere. 

3. The board of education of Toledo must have failed to re-employ 
her at the time she ceased being principal in the normal training school, 
she being willing to continue in the employ of the board. 

4. If the normal school in which she was principal ceased operation, 
she would have been compelled to remain in the employ of the board in 
some other capacity than principal, provided the board should be willing 
to employ her in some position in the Toledo public schools, or if she did 
not, she would not be entitled to a pension under section 7891 G. C. The 
mere fact that she was no longer needed in the position of principal of 
the normal school would not entitle her to a pension under said section, 
unless the board failed to re-employ her and place her in some other 
position in the public schools. 

So that answering your communication specifically, it is my opinion that Mrs. 
B ____ is not entitled to a teacher's pension, unless she comes within the provision~ 
of section 7891 G. C., which conditions are set out and numbered above. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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313. 

SECTION 614-14-PROHfBITING DISCRIMINATION IN RATES OF PUB
LIC UTILITY-DOES NOT APPLY TO COUNTY OR POLITICAL SUB
DIVISION-POWER. OF COMMISSIONERS TO CONTRACT FOR 
LIGHT, HEAT, ETC.-WHEN COMMISSIO~ERS CONTINUE TO PAY 
CONTRACT PRICE FOR LIGHT, ETC., AFTER ADOPTION OF NEW 
SCHEDULE-MAY NOT RECOVER EXCESS OF CONTRACT PRICE 
OVER NEW SCHEDULE. 

The provision of sectiot~ 614-14 G. C.,. prohibiting discrimitzatiot~ in rates 
charged for a public utility, is limited by its terms to "any person, firm or cor
poration," and does not include a county or other political division. 

The county commissioners, under section 2435-1, may contract for supplyiizg 
their buildings with light, heat or power, for ten years at a time. Said section is 
not repealed or affected by the public utilities act. 

The county commissoioners having contracted for lighting county buildings 
at rates set out in the contract, and having continued to pay at the contract rates-, 
after the adoPtion and approval of a new schedule, cannot recover the excess of 
such payment over the new schedule rates, and this is true, whether the contract 
rates were identical with those set out in the former schedule or not. 

CoLUMBus, OHIO, May 28, 1917. 

Bureau of Inspection at~d Supervision of Public Offices, Department of Auditor of 
Stale, Columbus, Ohio. 
GENTLEMEN :-Under date of February 2, 1917, you addressed t4e following 

communication to this office: 

"We are transmitting herewith communication from Mr. Edward J. 
Ott, state examiner in the county division of this department, also schedule 
of rates of the Ohio Service Company effective September 1, 1913, schedule· 
of rates effective March 15, 1916, together with copy of contract between 
the Coshocton Light and Heating Company and the Commissioners of 
Coshocton county, Ohio, under date of September 15, 1913, and we re
spectfully request your written opinion upon the following questions: 

·" (1) Can an electric light company, which has entered into a con
tract with a consumer for the purpose of furnishing said consumer with 
electric light service at certain rates set out in its schedule of rates ap
proved by the Public Utilities Commission of Ohio and in effect at the 
time said contract was executed, continue to legally charge the said con
tract rates after a new schedule of rates issued by the electric light com
pany and approved by the Public Utilities Commission of Ohio bec~me 
effective? 

"(2) Should findings ·for recovery be made for the excess amounts 
charged to and collected from the county by the Ohio Service Company 
since March, 1916, for the said electric light service?" 

The communication referred to and addressed to you is as follows: 

"On September 15, 1913, the Coshocton Light and Heating Company of 
Coshocton, Ohio, entered into a certain contract, a copy of which is here
with submitted, to furnish current for lighting the several rooms in the 
court house and the county jail. 
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"The charges under said contract are based upon commercial lighting 
rate 'B' of schedule No. 2 issued by the said Coshocton Light and Heating 
Company, which was approved by the public service commission of Ohio 
and which became effective September 1, 1913. 

"A copy of the schedule of commercial lighting rate 'B' and of the 
terms and conditions (sheet No. 15) of said schedule·No. 2 is also here
with submitted. 

"On :March 10, 1916, the Ohio Service Company, which had acquired 
the plant and business of the Coshocton Light and Heating Company 
issued a new schedule of rates for electric light, heat and power service 
at Coshocton, Ohio. 

"This schedule was issued on less than statutory notice by permis
sion of the Public Utilities Commission of Ohio, on account of first filing, 
and became effective on March 15, 1916. 

"A copy of the new schedule noted above is also herewith submitted. 
"'An examination of the bills rendered to the county by the Oil Service 

Company since March 15, 1916, the date upon which its new schedule of 
rates became effective, discloses that said company continued to base its 
charges for lighting the rooms of the court house and the county jail upon 
the old schedule of rates which had been cancelled when the new rates 
became effective on March 15, 1916. 
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"If the charges for current used since March, 1916, as shown by the 
bills rendered, had been based upon the rates of the new schedule, there 
would have been a considerable saving to the county in the cost of lighting 
the rooms of the court house and the county jail. 

"QUESTION :-Can an electric light company, which has entered 
into a contract with a consumer for the purpose of furnishing said con
sumer with electric light service at certain rates set out in its schedule of 
rates approved by the Public Utilities Commission of Ohio and in effect 
at the time said contract was executed, continue to legally charge the said 
contract rates after a new schedule of rates issued by the electric light 
company and approved by the Public Utilities Commission of Ohio became 
effective? 

"QUESTION :-Should findings for recovery be made for the excess 
amounts charged to and collected from the county by the Ohio Service 
Company since March, 1916, for the said electric light service?" 

The control by the Public Utilities Commission of the subject of rates 
charged for service by persons or companies supplying such public utilities is pro
vided in the acts known as the Public Service Commission Act and the Public 
Utilities Commission Act and amendatory and supplemental legislation thereto. 

Sections 614-14, 614-15 and 614-18 G. C. are as follows:· 

"Sec. 614-14. No public utility shall directly or indirectly,_ or by any 
special rate, rebate, drawback or other device or method, charge, demand, 
collect or receive from any person, firm or corporation, a greater or l~ss 

compensation for any services rendered, or to be rendered, except as 
provided in this act, than it charges, demands, collects, or receives from 
any other person, firm, or corporation for doing a like and contemporaneous 
service under the same, or substantially the same circumstances and con
ditions. Nor shall free service or service for less than actual cost be fur
nished for the purpose of destroying competition, and such, free service and 
every such charge is prohibited and declared unlawful. 
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"Sec. 614-15. No public utility shall make or give any undue or un
reasonable preference or advantage to any person, firm, corporation, or 
locality, or subject the same to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoe,·er. 

"Sec. 614-18. No public utility shall charge, demand, exact, receive 
or collect a different" rat~, rental, toll or charge for any service rendered, 
or to be rendered, than that applicable to such service as specified in its 
schedule filed with the commission and in effect at the time. Nor shall any 
public utility refund or remit directly or indirectly, any rate, rental, toll 
or charge so specified, or any part thereof, nor extend to any person, firm 
or corporation, any rule, regulation, privilege or facility except such as are 
specified in such schedule and regularly and uniformly extended to all 
persons, firms and corporations under like circumstances for the like, or 
substantially similar, service." 

It is seen that the operation of this system of laws is restricted to the 
dealings of such persons and companies with persons, firms and corporations, and 
does not include the public in its collective capacity, as political subdivisions rep
resented by officials. The schedule of rates, therefore, as fixed by the Public 
Utilities Commission, does not of its own force apply to the public in that sense. 

In so far, however, as the principal of uniformity and equality is made ob
ligatory, these sections are merely declaratory of the common law as evolved hy 
and applied to modern conditions. 

It is a universal rule, supported by a vast mass of authority, with no dissent 
from any jurisdiction, that such public service corporations cannot discriminate 
among their patrons either as to fact or quality of service or price charged. 

Munn v. Illinois, 91 U. S. 113. 

The county is no more excluded from the operation of this beneficial rule 
than any other customer, and if unaffected by statute would indirectly receive 
the benefit of the rate as fixed, not by virtue of the statutes above quoted, but by 
the operation of this principle. To restate the proposition-the county would not 
come under the public service commission law and could receive no relief under 
any of its provisions nor from any appeal to or act by the Public Service Com
mission; but the county could under the principle established by the courts refuse 
to be discriminated against and appeal to their equity jurisdiction to prevent an 
exaction of payment in excess of other consumers, the effect of which would be 
to obtain for it the benefit of the exact rate fixed by the commission. 

Another consequence of the omission of political divisions from said acts, is 
that it leaves them free to contract for the same or a different character of service 
from that provided for in published schedules and for different prices, either higher 
or lower, than therein set forth. 

In addition to the above principles and arguments, there is a section of the 
statutes that confers power on the commissioners to make such contract, section 
2435-1,- which is as follows: 

"The commissioners of any county may, at any time, either before or 
after the completion of any county building, invite bids and award contracts 
for supplying such building with light, heat and power, or any of the same, 
for any period of time not exceeding ten years; but none of the provisions 
of section fifty-six hundred and sixty of the General Code shall apply to 
any such contracts." 
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\Yhile the public utility acts are subsequent to this, there is thereby no repeal 
by implication because there is. no contradiction between the two, and this by rea
son of the restriction of the public utilities law to persons, firms and corporations. 
If the term "corporation" were construed as including the public quasi-corporation, 
the county, then section 2435-1 might be repealed by implication; but such repeals 
are not favored, and where the language is capable of it, it will always receive 
such construction as will leave a former law in effect. Even if you gave this 
broad meaning to "corporation," the repeal by· implication would not follow, but 
the former act would stand as an exception to the latter. 

City of Birmingham v. Southern Express Co., 164 Ala. 529; 
Gardner v. School l_)istrict, 87 Kay Co., 126 Pac. 1018; · 
Board of Education v. Board of Education, 46 0. S. 575-600. 

In the instant case there is ambiguity in the contract, which states, in respect 
to the incandescent lighting, that the rates charged are to be in accordance with the 
published schedule, and then giving the rates. which in one instance is different 
from the schedule rate, by being placed under a schedule in which it did not be
long. The allusion is to the sheriff's residence which is charged the rate per 
commercial lighting instead of residence, which was a reduction to the county. The 
provision for arc lighting is not pr~vided for in the schedules at all, but inasmuch 
as the contract is severable in this respect, the provisions for the incandescent 
lighting may be considered alone, and it differs from the schedule, not alone in 
respect to this one item of price, but also as to the manner of furnishing the service, 
certain accessories being supplied by the company, which in the schedule are re
quired to be furnished by the purchaser. 

So that here you have power to make a contract different from that contem
plated in the published schedule, and such different contract actually made. Not 
only that, but it is fully executed on both sides. The county has voluntarily made 
payments on it since the new rate went into effect, and now it is sought to recover 
back the excess payment as illegal. They were not illegal, but only in excess of 
what the commissioners might have contracted for. 

The answer to your first query, in the general form in which you put it, would 
be in the negative, but the rule thereby affirmed does not govern your concrete case. 

Your second question is answered in the negative. K o ·recovery could be had 
against this company for the excess payments in question. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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314. 

TREASURER OF STATE-AUTHORIZED TO TRANSFER FUNDS DE
POSITED BY THE CAPITOL TRUST COMPANY-TO THE STATE 
SAVINGS BANK AND TRUST COMPANY. 

Under facts stated, treasurer authorized to transfer $50,000 of the $100,000 
bo11ds deposited by The Ca.pitol Tmst Company to The State Savings Bank a11d 
T1·ust Company. 

CoLUMBUS, OHIO, May 28, 1917. 

HeN. CHESTER E. BRYAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-Under date of May 23d you wrote me as follows: 

"This office is in receipt of the enclosed communication from The 
State Savings Bank and Trust Company, Columbus, Ohio, relative to a 
transfer of securities frqm The Capitol Trust Company, to The State 
Savings Bank and Trust Company, which communication we are referring 
to you for your advice in the matter." 

The enclosure to which you refer is to the following effect: 

"There is now on deposit with you bonds of a par value of $155,-
000.00. One hundred thousand dollars of these bonds standing in the 
name of The Capitol Trust Company and $55,000.00 in the name of The 
State Savings Bank and Trust Company security required by the law under 
which we are incorporated. You will observe from the affidavit filed here
with that the $100,000.00 standing to the credit of The Capitol Trust Com
pany were sold on the 16th day of January, 1911, to The State Savings 
Bank and Trust Company. The State Savings Bank and Trust Company 
at that time having acquired the assets and business of The Capitol Trust 
Company. 

"In said affidavit it is set forth that The Capitol Trust Company has 
divested itself of all trusts with the exception of Th.e Elk Coal Company of 
Roseville, Ohio, and as receive·r for the Fritter estate. 

"We also enclose a guarantee executed by The State Savings Bank 
and Trust Company guaranteeing 'the prompt and due performance of all 
of the duties and obligations on the part of The Capital Trust Company 
arising in connection with the aforesaid two trusts.' 

"It is our desire that all of the securities now on deposit with you in 
the name of The Capitol Trust Company be transferred to The State 
Savings Bank and Trust Company to which company they properly be
long. 

"We trust you may see your way clear, with the information set before 
you, to comply with this request." 

The affidavit accompanying your letter is dated on the lith day of May, 1917, 
and is made by Randolph S. Warner, vice-president of The Capitol Trust Com-
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pany, and Alexander \V. :1\fackenzie, secretary-treasurer of said company, and 
recites that The Capitol Trust Co. had on deposit with the treasurer of the state 
of Ohio, $100,000.00 in approved securities, as required by section 9778 G. C., which 
section reads as follows: 

"No such corporation either foreign or domestic shall accept trusts 
which may be vested in, transferred or committed to it by an individual, 
or court, until its paid in capital is at least one hundred thousand dollars, 
and until such corporation has deposited with the treasurer of state in 
cash fifty thousand dollars if its capital is two hundred thousand dollars or 
less, and one hundred thousand dollars if its capital is more than two 
hundred thousand dollars, except that, the full amount of such deposit by 
such corporation may be in bonds of the United States, or of this state, 
or any municipality or county therein, or in any other state, or in the first 
mortgage bonds of any railroad corporation that for five years last past 
paid dividents of at least three per cent on its common stock." 

Said affidavit further recites that on the 16th day of January, 1911, The Cap
itol Trust Company, by resolution of its stockholders, sold the assets of said com
pany to The State Savings Bank and Trust Company, of Columbus, Ohio, among 
which were the approved securities on deposit with the treasurer of state. 

The affidavit further discloses that all of the trusts assumed by The Capitol 
Trust Company as trustee have been terminated with the exception of a certain 
mortgage or deed of trust from The Elk Coal Company of Roseville, Ohio, and 
a certain receivership in which the said The Capitol Trust Company was made 
receiver in a suit brought by Philbrick, et al., against Fritter, et al. 

So far as the trusteeship with The Elk Coal Co. is concerned, it appears that 
The Capitol Trust Company is not liable for any negligence, omission or wrong
doing on the part of its agents or attorneys if reasonable care has been exer
cised in their selection; that it has expended no money under such deed of trust, 
and that there is no obligation thereunder upon it to perform any act or to defend 
any suit unless first indemnified, and that the trustee is not under any obligation 
to file or refile the mortgage or deed of trust. 

The affidavit discloses further that only $1,750.00 par value of the bonds are in 
the hands of holders; that $26,000.00 par value are held by the company and used 
from time to time as collateral for loans, and that $2,250.00 of the bonds have been 
paid and retired; that the trustee has been called upon to perform no duties in the 
premises and that no money under the mortgage or deed of trust has been deposited 
with the trustee. 

The affidavit further recites that no situation can develop which will in any 
way cast upon the trustee a duty for which it could be liable or for which secur
ity is necessary for the protection of the holders of the bonds; and that there 
exists at this time with respect to said trust no claim or liability whatsoever. 

It is further recited in the affidavit that unless the co-operation of The Elk 
Coal Co. bond holders can be secured to the end that The Capitol Trust Co. may 
divest itself of the trust, it will file an application with the court of common 
pleas asking for the appointment of a successor. 

So far as the Fritter receivership is concerned, the affidavit states that the 
company merely acts as a real estate agent in the collection of rents ahd dis
tributes all moneys under the direction of the court. 



794 OPINIONS 

It is further disclosed by the affidavit that on the 6th day of April, 1917, The 
Capitol Trust Company reduced its capital stock from $400,000.00 to $2,500.00. 

The guarantee referred to in the letter of The Capitol Trust Co. discloses 
that the board of directors of The State Savings Bank & Trust Co. "guarantee 
the prompt and due performance of all of the duties and obligations on the part 
of the said The Capitol Trust Company arising in connection with the aforesaid 
two trusts, (I) the said mortgage or trust deed from the said The Elk Coal 
Company and· (2) the said receivership in the case of Philbrick v. Fritter, and 
that it assume and agree to pay any liability arisi~g out of said trusts or either 
of them against the said The Capitol Trust Company." 

From an examination of Opinion No. 1990, rendered to the Tax Commission 
of Ohio on October 20, 1916, it appears that the assets of The Capitol Trust Co. 
were sold to The State Savings Bank & Trust Co. in the year 1911 under what 
is termed a plan of consolidation of the two companies. The opinion referred 
to discloses the following facts: 

"In the plan of consolidation as agreed upon by the committees of 
the two companies in question it was agreed that The State Savings 
Bank and Trust Company should increase its capital stock and that The 
Capitol Trust Company should go into voluntary liquidation and that 
thereafter the stockholders of The Capitol Trust Company were per
mitted to acquire a certain amount of the capital stock of The State 
Savings Bank and Trust Company and to turn over in payment thereof 
certain assets of .The Capitol Trust Company, the remaining assets to 

be distributed among the stockholders. The plan of consolidation, as I 
construe it, clearly shows that the initial step to be taken by The Capitol 
Trust Company was a voluntary liquidation. That is to say, that the 
stockholders of The Capitol Trust Company were to take steps to volun
tarily dissolve the corporation and thereafter to use the assets of said 
company in the purchase of the shares of capital stock of The State 
Savings Bank and Trust Company. 

"From a letter received from ::\Ir. James ).J. Butler it appears that 
at the time the stockholders of The Capitol Trust Company had agreed 
to the plan proposed for the absorption of The Capitol Trust Company 
by The State Savings Bank and Trust Company, The Capitol Trust Com
pany had on deposit with the treasurer of the state of Ohio bonds aggre
gating in value one hundred thousand ($100,000) dollars, which had 
been deposited to secure the due performance of its trust; that The 
Capitol Trust Company desired to surrender the said bonds to The State 
Savings Bank and Trust Company, but that the then attorney-general 
thought that The Capitol Trust Company should defer this action so 
that there could be no criticism in the event that some claim arose under 
a trust which had been assumed by it, and that The Capitol Trust Com
pany agreed thereto. It appears, therefore, that by request of the state 
authorities The Capitol Trust Company did not at that time go into 
voluntary liquidation but deferred such action on account of the request 
made by said state authorities, and it may well be assumed that had no 
such request been made the stockholders of The Capitol Trust Company 
would have taken such action as to voluntarily dissolve the said The Cap
itol Trust Company." 



ATTOR~"'EY -GENERAL. 795 

I have learned from Mr. J. ::\1. Butler, the attorney for The State Savings 
Bank and Trust Co., that his company desires to withdraw $50,000.00 of the de
posit so made, the same to be transferred to the name of The State Savings 
Bank and Trust Co., leaving the balance of $50,000.00 now in the name of The 
Capitol Trust Company until it can be shown to you that The Elk Coal Com
pany trusteeship and the Fritter receivership have entirely terminated. 

In view of the fact that The State Savings Bank and Trust Company is in 
reality the owner of the bonds now held by you in the name of The Capitol 
Trust Company, which bonds were deposited under the provisions of section 
9778 for the faithful performance of the trusts assumed by such corporation, and 
in view of the fact that had it not been for the request of the state authorities 
that the trust company continue and not go into voluntary liquidation said trust 
company would long since have been dissolved, and in view of the fact that the 
paid in capital of the company is now below $200,000.00 and therefore under section 
9778 was authori~ed to accept trusts if $50,000.00 were on deposit with the treas
urer of state, and in view of the further fact that The State Savings Bank and 
Trust Company has by action of its board of directors guaranteed the faithful 
performance of the said remaining trusts of The Capitol Trust Company, I am 
of the opinion that you are authorized to transfer $50,000.00 of the securities now 
on deposit with you in the name of The Capitol Trust Company to The State 
Savings Bank and Trust Company, the remaining $50,000.00 to be held by you • 
until satisfactory proof has been given you that the remaining trusts have ceased 
and determined. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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315. 

WORKMEN'S COMPENSATION-ALIEN ENEMIES-POWERS AND DUTIES 
OF THE INDUSTRIAL COMMISSION RESPECTING THE ADMINISTRA· 
TION OF THE WlORKMEN'S COMPENSATION LAW AS TO SUBJECTS 
AND RESIDENTS OF GERMANY, AUSTRIA-HUNGARY, ETC. 

1. With respect to claims tor workmen's compensation which may arise 
on account of injuries to a subject of Germany residing within the .United States 
occurring subsequently to the declaration of war between the UnitecL States and 
Germany, it is the duty of the industrial commission to proceed to hear and 
determine a claim and to admdnister the state insurance (1tnd in that behalf as 
if the war did not exist, if they have been obeying the law and the president"s 
proclamation. 

·2. With respect to claims, if any, which may arise on account of the death 
of a resident of the Unitea States, who is a subject of the German empire, oc
curring subsequently to the declaration of war, when those claiming as de
pendents reside in Germany, the commission should ascertain whether the injury 
occurred prior to the declaration of war, or subsequently thereto; (a) It prior, 
the industrial commission may proceed to hear and determine the clain~ as in 

• other cases,· but any award that may be made should be hela in trust by the 
commission during the war ana not paid to the claimants nor to anyone on 
their behalf until peace is concluaea. (b) If the injury occurrea subsequently 
to the declaration of 1oar the commission should receive and file the claim but 
take no action thereon tor the time being, as such claims present questions of 
grave doubt which cannot be satisfactorily determined 1tntil the war is over. 

It appear!, however, that as a matter of law a resident of an enemy country 
could not be a "dependent" of a resident of the United States during a state of 
war,· and that where the fact of dependency is to be estabiished as of a cla.y 
falling within the duration of the war, it is legally impossible to establish it as 
suoh. 

3. Respecting claims which have arisen or may arise on account of injuries 
or death occurring prior to the declaration of war between the United States 
and Germany, where the claimants are residents of the United States, the indus
trial commission should proceed in the disposition of the claim and the disburse
ment of the fund on account thereof as if the war did not exist, if they have 
been obeying the law and the president's proclamation. 

4. Respecting claims which have arisen or may arise from injuries or death 
prior to the declaration ot war, when the claimants are residents of Germany, 
the commission should proceed to hear and determine the claim as in other 
cases,· but any award that may be made should be held in trust by the commis
sion during the war and not paid to the claimants nor to anyone in their behalf 
until peace is concluded. 

5. With respect to making periodical payments o·n awards made prior to 
'the declaration of war with Germany or thereafter made upon claims arising 
from accidents occurring prior thereto, when the recipients of the payments, 
though aliens, reside in the United States, the commission shottld continue the 
disbursements as if the war did not exist; though the recipients of the pay
ments be subjects of the German empire (if they have been obeying the law 
and the president's proclamation). 

6. Respecting cases of the last named class, when the recipients reside in 
Germany, the commission should discontinue making the periodical payments 
during the existence of the war, but should hold the fund represented by the 
whole award in trust tor proper distribution at the end ot the war. 
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7. (a) Respecting claims filed, or which may be filed, on account of acci
dents occurring si1zr·e tlze war was declared., wlli're the claimants, zrhether de
pendents or otherwise, though non-resiflents of this country, ana subjects of 
Germany, reside in frienuly countries, the commission shoula proceed in an 
cases as if the 1car did not exist. 

In like manner the commission should, ignore the existence ot war in the 
auministration of the workmen's compensation law upon claims on account of 
injuries occurring before the war was declared, ana the making of periodical 
payments under a~carcls made before the war was aeclared, where the claimants 
or benefi,ciaries though subjects of Germany and not resiclents of this country, 
live in friendly countries. 

8. When the claimant, regardless of citizenship or nationality, actually 
resicles in Germany the commission should be governed, as follows: 

(a) With respect to claims on account of injuries occurring since the war 
was declared the commission should take no present action in the premises, 
but should defer all action on such claims until the conclusion of peace; it being, 
however, the opinion of the Attorney-General that as a matter of law such claims 
can never be the foundation of a right to participate in the benefi,ts of the state 
insurance fund. 

(b) In such cases when the injury occurred, prior to the declaration of war 
the commission should proceed to hear ana determine the application and make 
the awarcls, if the facts so justify, but should hold the money represented by the 
awards in trust until after the war. 

(c) With respect to making periodical payments on awards maae to such 
claimants prior to the declaration of war the commission should, discontinue 
such payments, but should hold the fund represented by the whole awara im 
trust tor proper distribution at the end. of the war. 

9. For the purpose of cletermining the application of all the foregoing con
clusions the meaning of the phrase "residing in Germany" should. be understoocl 
as embracing the residents of territories which are under well established mili
tary occupation by German armies, subject, however, to such exceptions as may 
be sanctioned by the government ot the United States by way of relief measures 
in Belgium and Poland.; ana as excluding the inhabitants ot ten·itories formerly 
German, which are under well established. occupation by friendly countries. 

10. The inhabitants of Austria-Hungary, Bulgaria ana Turkey, incluuing 
such portions of such other countries as are under the well established military 
·occupancy of the forces of any of these countries, and excluding such portions 
ot the territory of any of them as may be in the well established, milit011'111 

occupancy of the forces of frienuly countries, are to be regarded, for all the 
foregoing purposes, in the same light as the inhabitants o; Germany. The 
status of such persons should be determined irrespective of the date of the cessa
tion ot diplomatic relations between Austria-Hungary ana the Unitea States, 
ana as commencing in its present aspect with the declaration of war between 
the Unitea States ana Germany. 

This course of action is recommended, to the commission as the only safe 
ana proper one under the circumstances and as calculated to enable claimants 
most conveniently to raise the legal questions involved in court. 

COLUMBUS, OHIO, May 28, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE:!IIEX :-1 have your letter of April 10, 1917, which is as follows: 
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"This commission desires your opinion as to its duty in the matter 
of consideration, allowance and payment of claims for compensation 
under the workmen's compensati{)n act: 

"1. In cases of resident alien enemies who are injured in the course 
of their employment. 

"2. In cases of non-resident dependents of resident alien enemies 
who are killed while in the course of employment. 

"We desire this infonnation in order that we may take proper pro
cedure with reference to claims which may arise on account of injury or 
death occurring subsequent to the declaration of war between the United 
States and Germany so far as subjects of the German empire and their 
dependents are concerned, and claims which may aris3 subsequent to 
the suspension of diplomatic relations between the United States and 
Austria-Hungary so far as subjects of the last named empire and their 
dependents are concerned; also that we may be properly advised as to 
whether We should continue to make periodical payments on awards 
made prior to the declaration of war with Germany or the suspension 
of diplomatic relations with Austria-Hungary, and whether we should 
give any consideration to claims now pending on account of injury 
or death of subjects of the above mentioned countries." 

For my own convenience I have divided the various questions, which you 
say you have in mind, as follows: 

1. W-hat is the duty of the commission respecting claims which 
may arise on account of injury to a subject of the German empire, resi
dent here, occurring subsequently to the declaration of war between the 
United States and Germany? 

2. What is the duty of the commission respecting claims, if any, 
which may arise on account of the death of a subject of the German 
empire, resident here, occurring subsequently to the declaration of war 
when those claiming as dependents reside in Germany? 

3. What is the duty of the commission respecting claims which 
have arisen or may arise on account of injuries or death occurring 
prior to the declaration of war between the United States and Gennany 
where the claimants are residents of the United States? 

4. Wihat is the duty of the commission respecting claims which 
have arisen or may arise from injury or death occurring prior to the 
declaration of war when the claimants are residents of Germany? 

5. What is the duty of the commission respecting the making of 
periodical payments on awards made prior to the declaration of war 
with Germany, or thereafter made upon claims arising from accidents 
occurring prior thereto, when the recipients of the payments, though 
aliens, reside in the United States? 

6. What is the duty of the commission respecting cases of the last 
named class when the recipients of the payments reside in Germany? 

7. What is the duty of the commission respecting: 
(a) Claims filed, or which may be filed, on account of accidents 

occurring since the war was declared where the claimants, whether de
pendents or otherwise, though non-residents of the United States, sub
jects of Germany, do not reside in Germany, as, for example, in Canada, 
or in France or in South America? 
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(b) Claims filed in behalf of such claimants on account of acci
dents occurring prior to the declaration of war? 

(c) Continuance of paiodical payments on awards made to such 
claimants prior to the declaration of war? 

8. (Interpolated by myself in order to complete the schedule of 
possible cases). 

What is the duty of the commission respecting its action in the 
three class::s of· cases with respect to time last above suggested when 
the recipient of the award, regardless of citizenship or nationality, 
actually reside in Germany, i. e., reside there though he or they may 
be citizens of the United States? 

9. What is the duty of the commission respecting the various 
classes of cases above describ~d in the inquiry concerning Germany and 
its residents and subjects in the case of subjects or residents of Austria
Hungary after the suspension of diplomatic relations between the United 
States and that nation? 
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In the development of the principles by the application of which these 
various questions must be answered I shall doubtless arrive at conclusions 
respecting them without regard to the order in which the questions are asked. 
In stating the questions I have followed the order suggested in your letter. 

Nowhere have I found a better statEment of the foundation principles, the 
application of which is invoked by some, if not all, of your questions, than in 
the judgment of Lord Reading, C. J., in Porter v. Freudenberg, (1915), 1 K. B., 
857, (a judgment of the court of appeal of England, delivered January 19, 1915). 
Bscause this judgment so admirably and accurately sums up both the historical 
development of the doctrine and its present statement, I deem it appropriate 
to quote somewhat liberally therefrom: 

"It is necessary at the outset to l'Eep clearly in mind the meaning 
of the term 'alien enemy' when used in reference to civil rights and 
liabilities. Its natural meaning indicates a subject of enemy nation
ality, " " " and would not in any circumstanc<s include a subject 
of a neutral state or of the British crown, but that is not the sense in 
which the term is used in reference to civil rights. Ever since the 
great case of The Hoop, 1 C. Rob. 196, the law has been firmly estab
lished as pronounced in the judgment of Lord Stowell (then Sir William 
Scott) that one of the consequences of war was the absolute interdiction 
of all commercial intercoursa or correspondence by a British subject 
with the inhabitants of the hostile country except by permission of the 
Sovereign. " " " This branch of law was again considered as a 
result of the Crimean war, and Willes, J., in delivering the judgment of 
the Court of Queen's Bench in Exposito v. Bowden (1857) (7 E. & B. 
at p. 779) said: 'It is now fully established that the presumed object 
of war being as much to cripple the enemy's commerce as to cap
ture his property, a declaration of war imports a prohibition of com
mercial intercourse and correspondenc:'! with the inhabitants of the 
enemy's country and that such intercourse, except with the license of 
the Crown, is illegal.' This law was founded in earlier days upon the 
conception that all subj<cts owing allegiance to the Crown were at war 
with subjects of the state at war with the Crown, and later it was 
grounded upon public rwlicy, which forbids the doing of acts that will 
be or may be to the advantage of the enemy state by increasing its ca
vacitv for prolonging hostilities in adding to the credit, money or goods, 
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or other resources available to individuals in the enemy state. Trading 
with a British subject or the subject of a neutral state carrying on busi
ness in the hostile territory is as much assistance to the alien enemy 
as if it were with a subject of enemy nationality carrying on business 
in the enemy state, and, therefore, for the purpose of the enforcement 
of civil rights, they are equally treated as alien enemies. It is clear law 
that the test for this puTpose is not nationality but the place of carry
ing on the business. * * * When considering the enforcement of 
civil rights ~ person may be treated as the subject of au enemy state, 
notwithstanding that he is in fact a subject of the British Crown or 
of a neutral state. Conversely a person may be treated as a subject 
of the Crown notwithstanding that he is in fact the subjeCt of au 
enemy state. As Lord Lindley said .in Jansen v. Driefonteir~r consolidated 
Mines, (1902) (A. C. at p. 505): 'When considering questions arising 
wtih an alien enemy it is not the nationality of a person but his place 
of business during war that is important. An Englishman carrying on 
business in au enemy's country is treated as au alien enemy in consid
ering the validity * * * of his commercial contracts. Again the 
subject of a state at war with this country but who is carrying on busi
ness here or in a foreign neutral country is not treated as au alien 
enemy; the validity of his contracts does not depend on his nationality 
or even on what is his real domicile but on the place or places in which 
he carries on his business or businesses.' * * * 

"In ascertaining the rights of aliens the first point for consideration 
is whether they are alien friends or alien enemies. Alien friends have 
long since been, and are at the present day, treated in reference to civil 
rigths as if they were Bdtish subjects, and are entitled to the enjoy
ment of all personal rights of a citizen, including the right to sue in 
the King's courts. Alien enemies have no civil rights or privileges 
unless they are here under the protection and by permission of the 
Crown. * * *" 

(Lord Reading then goes on to refer historically to the establish
ment of the doctrine that property of au alien enemy is, theoretically 
at least, liable to ·confiscation.) 

"* * * The severity of the common law rule was, however, in 
early days relaxed in favor of those who had the King's permission to 
come here. So long ago as the year 1454 it wouLd follow from the re
ported observations of Ashton J., (Year Book, 32 Hen. 6, 23 (b) 5) 
that if au alien enemy came here under the King's license or a safe 
conduct he could maintain an action for trespass if any person took his 
goods from his house. * *" 

(Here Lord Reading traces the development of the theory of spe
cial protection to resident alien enemies showing that as a matter of 
pleading it had become established in England that the burden was 
upon the alien enEmy, as a litigant, to establish that he was w!thin the 
realm by the license of the King. In this connection he cites Lord 
Erskine's judgment in the case of Ex Parte Boussmaker (13 Ves. 71), 
to which I shall hereinafter refer, and comes ultimately to the citation 
of the recent case of Princess Thurn and Taxis v. Moffit, (1914) (31 T. 
L. R. 24). Of this case (which, unfortunately is not available in our 
supreme court law library at the present time), lArd Reading says: 
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"Sargent J. held that the subject of an enemy state who was regis· 
tered under the Aliens Restriction Act, 1914, as an alien and the sub
ject of an enemy· state is entitled to sue in the King's court. This de
cision is in our opinion clearly right. Such an alien is resident here by 
tacit permission of the Crown. He has by registration informed the 
executive of his presence in this country, and has been allowed there
after to remain here. He is 'sub protectione domini regis.' * * *." 
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The remainder of the opinion Is taken up with a discussion of the bearing 
of certain articles of the Hague convention of 1907, to which I shall hereinafter 
refer, upon the problem and with the liability of an alien enemy to be sued. 

As stated, I am inclined to give great weight to the judgment from which 
I have quoted, not because it is that of the highest court of England-indeed 
another important judgment rendered by the same court on the same day has 
since been reversed by the House of Lords. (See Continental Tyre and Rubber 
Company v. Daimler Company, 1915, 1 K. B., 893; (1916) 2 A. C., 307, sub nom. 
Daimler Company v. Continental Tyre and Rubber Company.) 

The question in the last cited case was as to the capacity of a company 
incorporated in England and carrying on some of its business there to sue in 
the English courts when its capacity was challenged by a plea of alien enemy 
and it was made to appear that the bulk of its shares were held in Germany 
by a German holding company and that all the directors were residents of 
Germany. The court of appeal had deemed itself bound by the decision of 
Jansen v. Driefontein Consolidated Mines, supra, and by decisions like Salomon 
v. Salomon & Co. (1897) (A. C. 22) to shut its eyes to whatever facts lay behind 
the fiction of corporate entity. The House of Lords, however, decided that the 
fiction of corporate entity could and should be disregarded in a case of this 
kind and that, it being disregarded, the principles of agency come into play 
and the case was to be decided in accordance with the character, as friends or 
enemies, of "its agents or persons in de facto control of its affairs, whether 
authorized or not." (Quoted from the important judgment of Lord Parl{er of 
Waddington, page 345.) 

A close examination of the various opinions -of the law lords delivered 
seriatim in this important case shows that so far from weakening the authority 
of the case of Porter v. Freudenberg, supra, decided by the latter court, it tends 
indeed to strengthen it. I quote the following: 

"It is well established that trading with the most loyaL British sub
ject, if he be resident in Germany, would, during the present war, amount 
to trading with the enemy, and be a misdemeanor if carried on without 
the consent of the Crown; the reason being that the fruits of his action 
result to a hostile country and so furnish resources against his own 
country." 

(Judgment of Lord Atkinson, page 319.) 

"The rule against trading with the enemy is a belligerent's weapon 
of self-protection. I think that it has to be applied to modern circum
stances as we find them, and not limited to the applications of long 
ago, with as little desire to cut it down on the one hand as to extend 
it on the other beyond what those circumstances require. Though, it 
has been said by high authority * • • to aim at curtailing the com
mercial resources of the enemy, it has, according to other and older 
authorities, the wider object of preventing unregulated intercourse 

26-Vol. 1-A. G. 
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with the enemy altogether. Through the Royal licence, which validates 
such intercourse and such trade they are brought under necessary con
trol. Without such control they are forbidden. • • · *" 

(Leading judgment of Lord Parker of Waddini'ton, page 344.) 

In this connection I wish merely to refer to a passage in the judgment of 
Lord Shaw of Dunfermline, in which he quotes from the Trading with the 
Enemy Acts of 19H ( 4 and 5 Geo., 5, c. 87) and the royal proclamations issued 
in conformity therewith. Consistently with what has heretofore been· devel
oped with relation to the nature of a special license to trade, he holds that what
ever is permitted by royal proclamation is not trading with the enemy. He 
calls attention to article 5 of the royal proclamation prohibiting all persons 
resident within the dominion from paying "any sum: of money to or for the 
benefit of an enemy," the word "enemy" being defined generally in the same 
manner in which other definitions above quoted have expressed the idea. 

I think, upon the whole, that although the House of Lords has apparently 
come no nearer to an adjudication upon the main questions than that embodied 
in Daimler Company vs. The Continental Tyre and Rubber Company, supra, 
the principles incidentally applied in that case are quite consistent with those 
laid down by Lord Reading in Porter v. Freudenberg, supra, so that the authority 
of the latter decision, though not that of a court of last resort, may be regarded 
as unshaken. 

Summarizing the principles to be drawn from both the cases for present 
purposes I may state them as follows: 

I. During public war it is unlawful, as a matter of common law and re
gardless of statutes or executive proclamations, to trade with the enemy. 

Historically this rule of common law has been put on three distinct 
grounds: 

(1) The ancient idea that all subjects or citizens of one belligerent state 
were enemies of all subjects or citizens of other belligerent states. 

(2) The more m<Jdern notion that as a matter of public policy all kinds 
of commercial intercourse between residents of the belligerent states in time 
of public war is illegal. 

(3) The still more modern notion that the reason of the rule is that the 
main object of war being to weaken the enemy and force his capitulation by 
diminishing his material ·resources as well as by overcoming his arms, such 
intercourse with residents <Jf the enemy state as may directly or indirectly tend 
to increase the resources of that state by increasing those of one of its resi
dents is inconsistent with one of the main aims and objects of war. 

This last principle, if pressed to its logical conclusion, would not prohibit 
all intercourse but only that which would tend to bring funds or property into 
the enemy state and thus to subject them to the control of the enemy govern
ment. 

As the cases previously cited and quoted from show the first of these three 
notions has now become obsolete and it is discarded. The other two, however, 
still persist, and in so far as they may be inconsistent with each other it is 
impossible to say that the courts of England have clearly chosen between them. 
For the purpose of your inquiry, however, it will not be necessary to make such 
a choice. 

II. An enemy, commercial intercourse with whom or remittances to whom 
are forbidden by the above rules of the common law is to be defined as a volun
tary resident of the enemy state-a person whose resources are subject to ex-
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actions by the government of the enemy state to assist that government in sus
taining itself during the war, and thereby to enable itself more successfully to 
prosecute the war. · 

III. Because of these fundamental rules of common law, and only because 
of them, in modern days an "alien enemy" may not sue in the court of a 
belligerent state in times of public war. Therefore the rule of pleading and 
practice as broadly stated admits of a very important exception in favor of 
such nationals of the enemy state as are commorant within the dominions of 
the belligerent state by license and under the protection, express or implied, 
of the government of that state, and in favor too of such non-resident nationals 
of the enemy state who do not reside within its borders, or residing there are 
entitled to the benefits of a license or safe conduct issued by the proper authority 
of the belligerent state. (Re Duchess of Sutherland (1915) 31 T. L. R., 248; 
Zachary v. Godfrey, 50 Ill., 186.) On the other hand, the rule itself extends to 
nationals of belligerent states themselves who have an actual or business domicile 
in the enemy state. 

As a matter of fact it would naturally occur to one that the statement of 
the rule could be greatly simplified by omitting the word "alien" from the terms 
employed and substituting for the term "alien enemy" the simple phrase "enemy 
person." However, it is not true that alien enemies are regarded as persons of 
normal status in time of war; even though they are commorant within the 
jurisdiction they are subject to repressive military measures when deemed nec
essary by the authority of the belligerent state, such as registration, living in 
prescribed areas, or even imprisonment. It is true, however, for the purpose of 
the rule hereinbefore discussed that the mere allegiance or nationality of a 
person is of minor importance, at least, and his actual place of residence be
comes more or less decisive. 

I have attached importance to the decision of Porter v. Freudenberg, not 
merely because it stands as the most recent adjudication of the courts of Eng
land upon the fundamental questions involved in your inquiry, but also because 
it accords with such decisions of the courts of this country as are available 
upon the point. 

See Hanger v. Abbott, 6 W~l.. 532, 
Griswold v. Waddington, 16 Johns., 438, 
Matthews v. McStea, 91 U. S., 7, 
New York Life Ins. Co. v. Statham et al., 93 U. S., 24, 
Kershaw v. Kelsey, 100 Mass., 561. 

The last cited case is spoken of by Professor James Brown Scott, in the 
notes at page 538 of his Cases on International Law, as the leading American 
authority. It is true that Mr. Justice Gray treats very exhaustively of the prin
ciples now under discussion, citing many cases. The following excerpts from 
his opinion are in point: 

"An alien enem¥ residing in this country may contract and sue like 
citizens." 

2 Kent's Comm., 63. 

"* • • the law of nations, as judicially declared, prohibits all inter
course between citizens of the two belligerents which is inconsistent 
with the state of war between their countries; • • • this includes 
• • • any act or contract which tends to increase his resources; and 
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every kind of trading or commercial dealing or intercourse, Whether by 
transmission of money or goods, or by orders for the delivery of either, 
between the two countries, directly or indirectly, or through the inter
vention of third persons or partnerships, or by contracts in any form 
looking to or involving such transmission, or by insurances upon trade 
with or by the enemy. Beyond the principle of these cases the prohibi
tion has not been carried by judicial decision. • • *" 

In the interesting case of Small's Administrator v. Lumpkin's Executrix 
et als., 28 Grat., 832 (Virginia 1877), the court, per Burks, J., holding ulti
mately that payment of an obligation existing before the war of the Rebellion 
by a debtor within the confederate territory to a son of the creditor's executrix, 
who was himself a volunteer soldier of the confederate army but wnose mother, 
the executrix, was a citizen and resident of Maryland, was valid as a payment, 
used the following language: 

"When these payments ·were made, Lumpkin (the debtor) was re
siding in Virginia, and Mrs. Small, the guardian of her son and repre
sentative of her husband's estate, was a resident of Maryland. 

"In the light of the authorities before cited, it may be conceded 
• • * that under the harsh rules of war, the mother and son are to 
be considered as bearing to each other the unnatural relation of alien 
enemies; that the occasional correspondence between them, which is 
proved to have taken place during the conflict of arms then raging, was 
forbidden and unlawful; and that, pending hostilities, she could confer 
no valid power upon him, as her agent, to make the collections which 
he did make. * * *" 

The evidence sho·wed that the son made collections and retained the pro
ceeds until after the war and he paid them over to his mother. The court 
found nothing illegal in the transaction as it actually took place, especially 
in view of the fact that it was consummated, and the case really amounted to 
an attempt on the part of the creditors' representatives to secure double pay
ment of the debt. 

See also U. S. v. Grossmayer, ( 1869), 9 Wall., 72. 

It would seem that the American cases rather incline to the view that the 
enrichment of the enemy's resources is the real reason for the rules which have 
been laid down. However, it will also be seen that the American cases make 
no qualification whatever as to the right of a resident alien, though an enemy 
national, to sue in the court of the country where he resides. The English 
courts speak of the necessity of his pleading "licence" under such circumstances. 
Perhaps there is no technical difference between the English and the American 
cases in this respect as both would agree in the common result, namely, tb.at 
unmolested and peaceful residence in the country of tl;le forum is at least an 
implied license or safe conduct. 

(See Hall, International Law, page 393, wherein the learned author 
refers to the growing custom on the part of civilized nations in war to 
permit enemy subjects to remain unmolested in the country during good 
behavior. This custom would seem to have attained virtually the force 
and effect of an unwritten law in the nature of an implied safe con
duct.) 
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In the present case, however, it is not necessary to inquire whether sub
jects of Germany residing in this country are to be regarded as "alien friends" 
and entitled to be treated for civil purposes as citizens according to the un· 
assisted common law; for all authorities agree that whatever be the effect of 
mere acquiesence on the part of the state of the forum, any direct and express 
protection which may be extended to such commorant aliens is effectual to 
give them the the "status" of "alien friends;" and it so happens that such direct 
protection has been given to the resident subjects of Germany. 

Immediately upon signing the joint resolution of congress to the effect that 
"a state of war between the United States and the Imperial German govern· 
ment which has been thrust upon the' United States is hereby formally de· 
clared'' the president of the United States, acting under and by virtue of authority 
vested in him by section 4067 of the Revised Statutes of the United States, issued 
a proclamation to the American people, from which I quote the following: 

• * • "WHEREAS, It is provided by section 4067 of the Revised 
Statutes as follows: 

"'Whenever there is declared a war between the United States and 
any foreign nation or government • • • and the president makes 
public proclamation of the event, all native citizens, denizens, or sub
jects of a hostile nation or government being male of the age of 14 
years and upward, who shall be within the United States and not 
actually naturalized, shall be liable to be apprehended, • * * as 
alien enemies. The president is authorized in any such event by his 
proclamation thereof, or other public acts, to direct the conduct to be 
observed on the part of the United States toward the aliens who become 
so liable; the manner and degree of the restraint to which they shall be 
subject and in what cases and upon what security their residence shall 
be permitted, and to provide for the removal of those who, not being 
permitted to reside within the United States, refuse or neglect to depart 
therefrom; • * *' 

"Now, therefore, I, Woodrow Wilson, president of the United States 
of America, do hereby proclaim, to all whom it may concern, that a state 
of war exists between the United States and the Imperial German gov
ernment. • • * 

"And, acting under and by virtue of the authority vested in me by 
the constitution of the United States and the said sections of the Re
vised Statutes, 

"I do hereby further proclaim and direct that the conduct to be ob
served on the part of the United States toward all natives, citizens, 
denizens, or subjects of Germany, being male of the age of 14 years and 
upward, who shall be within the United States and not actually natur
alized, who for the purpose of this proclamation and under such sec
tions of the Revised Statutes are termed alien enemies, shall be as fol
lows: 

"All alien enemies are enjoined to preserve the peace toward the 
United States • • • and to refrain from actual hostility or giving 
information, aid, or comfort to the enemies of the United States and to 
comply strictly with the regulations which are hereby, or which may be 
from time to time, promulgated by the president, and so long as they 
shall conduct themselves in accordance with law they shall be undis
turbed in the peaceful pursuit of their Jives and occupations, and be ac
corded the consideration due to all peaceful law-abiding persons, except 
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so far as restrictions may be necessary for their own protection and for 
the.safety of the United States, and toward such alien enemies as con
duct themselves in accordance with law all citizens of the United States 
are enjoined to preserve the peace and to treat them with all such 
friendliness as may be compatible with loyalty and allegiance to the 
United States. • • • 

"And pursuant to the authority vested in me, I hereby declare and 
establish the following regulations, which I find necessary in the prem
ises and for the public safety: • • *" 

(Here follows an interdiction of possession of certain military 
property and means of intelligence by alien enemies, etc.) 

"6. An alien enemy shall not commit or abet any hostile acts 
against the United States or give information, aid, or comfort to its 
enemies; 

* • * • • • • * • • • • • * * 
"11. If necessary to prevent violation of the regulations, all alien 

enemies Will be obliged to register; * * *" 

While the proclamation is limited, in accordance with statute, to males of 
the age of fourteen years and upward, I think that its effect may by fair in
tendment be said to be such as to extend the protection of the United States 
to peaceful, law-abiding subjects of Germany who may remain in the United 
States during the war. That being the case, it is clear to me that for the pur
pose of the rule as above developed, such persons are to be regarded as alien 
friends and not as "alien enemies." Accordingly their civil rights are unim
paired by the existence of the state of war. 

This conclusion at once disposes of all of the above submitted questions 
which involve the duty of the commission respecting claims payable to or for 
the benefit of residents of the United States whatever their nationality. There
fore an ~njured workman, though a subject of Germany and though the injury 
occurred after the outbreak of war, is entitled to file a claim for compensation 
with the industrial commission, to have an award made for his benefit, and to 
receive payments from the state insurance fund in pursuance of such award; 
and dependents of a German workman killed after the outbreak of the war are 
entitled, if they reside in the United States, to prosecute their claims before 
the industrial commission and to receive the benefits of such award as may be 
made to them, or for their benefit by the industrial commission, to the same 
extent as if they were citizens as well as residents of the United States. 

A fortiori, of course, subjects of Austria-Hungary who are inhabitants of 
the United States are entitled to the benefit of the rule as laid down, and 
subjects of Germany and Austria-Hungary alike are entitled to prosecute claims 
and rect:ive benefits on account of injuries occurring before the outbreak of the 
war or the suspension of diplomatic relations, as the case may be. 

In short, where the claimant resides within the United States the commis
sion can proceed as if in time of peace. 

Moreover, on the principles above set forth, I am of the opinion that the 
eommission should not in any way modify or alter its course of proced\Ire upon 
claims, whenever arising, the proceeds of which when awarded by the commis
sion will be payable to subjects of Germany or Austria-Hungary residing in 
friendly countries. 

These eliminations bring me to the consideration of the more difficult 
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questions respecting the duties of the commission as to claims and awards in 
favor of persons as dependents of killed workmen when such persons reside in 
Germany. 

Although the industrial commission is not a court in the exact sense, I am of 
the opinion that the disability under which such a person would rest to sue in 
a court of the United States or one of its states furnishes an analogy at least 
to the rule which must be applied here: and subsequently I shall support my 
conclusion on this point by the citation of authorities. At the outset,however, 
I find myself confronted by a provision of the Hague convention of 1907, the 
exact effect and application of which gave the English courts considerable 
concern at the outbreak of the great war. I refer to article 23 (h) of chapter I 
of section 2 of the Annex, entitled: "Regulations Respecting the Laws and 
Customs oQf War on Land," Which, standing by itself, reads as follows: 

"Article 23. In addition to the prohibitions provided by special 
conventions it is particularly forbidden: * * * 

"(h) To declare abolished, suspended or inadmissible the right 
of the subjects of the hostile party to institute legal proceedings." 

Prior to the outbreak of the present war (which is the first war to occur 
between or among the signatory powers after the general ratification of this 
particular convention of 1907 ratified by the senate of the congress of the 
United States, March 10, 1908, see note on page 229 of Scott's "Texts of Peace 
Conferences at the Hague.") The exact effect of this provision was discussed 
by publicists both in the United S,tates and in Great Britain, and it was gen· 
erally agreed that in view of the context in ·which it is found, and indeed in 
view of the nature of the entire annex, it is directed rather to the conduct of 
war by the armed forces in the field than to m{)difications Of the municipal laWS 
of belligerent nations. 

Paragraph (h) occurs in connection with provisions against the use of poison 
or poisoned weapons, against killing or wounding by treachery, against the use 
of projectiles or material calCulated to cause unnecessary suffering; against the 
improper use of a flag of truce of the national flag or of the military insignia 
and uniform of the enemy as well as the distinctive signs of the Geneva conven
tion; and so these writers have agreed that the rule of the common law as a 
principle of municipal law, internal in its application, was not m{)dified by the 
provision in question. 

(See Holland "Laws of War on Land," page 44; F. E. Smith's "In
ternational Law,'' page 130.) 

The case of Porter v. Freudenberg, supra, constitutes the only available au
thority respecting the meaning of this provision. Lord Reading, in his judgment, 
reviews the history of the adoption of article 23 (h); comments upon the views 
of the publicists, without referring to them by name; directs attention to certain 
final negotiations between the diplomatic representatives of Germany and Eng
land just prior to the outbreak of the war between those countries; and con
cludes in accordance with what has already been stated, that the paragraph of 
the Hague convention, above quoted, does not have any effect upon the municipal 
law of England. 

(See pages 874 to 880, inclusive, of Porter v. Freudenberg, supra.) 
I think, therefore, that we may safely assume that should the question as 
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to the effect of the Hague convention of 1907 upon the municipal law of this 
country be presented in the courts of this country, it would be resolved in the 
same way in which the English courts have resolved it. 

Having concluded, then, that the common law rule which forbids commercial 
intercourse with the residents of an enemy state, or at least the transmission to 
them of movable property or funds, remains in force in this country, I am next 
led to inquire what may be the effect of that rule upon the activities of the in· 
dustrial commissi~m for the purpose of the several remaining questions as I have 
phrased them. 

At this point I deem it expedient to turn to the workmen's compensation act 
itself. 

Article II, section 35, of the constitution, as adopted September 3, 1912, con· 
stitutes the source of authority to enact the present compulsory workmen's com· 
pensation law. It recites that laws of this character may be passed. 

"for the purpose of providing compensation to workmen and their de· 
pendents, for death, injury or occupational disease, occasioned in the 
course of such workmen's employment." 

It further provides that the laws which may be passed may determine the 
terms and conditions upon which payment "shall be made from the state fund," 
and that the board which may be established thereunder may be empowered to 
"collect and distribute such fund and to determine all rights of claimants 
thereto." 

Section 1465-61 of the General Code provides, in part, as follows: 

"The terms 'employe,' 'workman' and 'operative' as used in this act, 
shall be construed to mean: 
• • • • • • • • • • • • • 

"2. Every person in the service of any person, firm or private cor
poration, including any public service corporation employing five or more 
workmen or operatives regularly in the same business, or in or about the 
same establishment under any contract of hire, express or implied, 
oral or written, including aliens, • ... 
Section 1465-68 General Code, provides in part as follows: 

"* • • Every employe mentioned in subdivision two of section 
fourteen hereof (G. C. Sec. 1465-61), who is injured, and the dependents 
of such as are killed in the course of employment, wheresoever such in· 
jury has occurred, • * • shall be entitled to receive • • • from 
the state insurance fund, such compensation for loss sustained on account 
of such injury or death, and such medical, nurse and hospital services 
and medicines, and such amount of funeral expenses in case of death as 
is provided by sections thirty-two to forty inclusive of the act." 

Section 1465-70 General Code provides, in part, as follows: 

"Employes who comply with the provisions of the last preceding sec
tion shall not be liable to respond in damages at common la:w or by 
statute, save as hereinafter provided, for injury or death of any employe 
• • • during the period covered by such premium. • • *" 
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Section 1465-72 General Code provides, in part, as follows: 

"The state liability board of awards shall disburse the state insur
ance fund to such employes of employers as have paid into said fund the 
premiums applicable to the classes to which they belong * * * or to 
their dependents In case death has ensued. * * • 

"And such payment or payments to such injured employes, or to 
their dependents in case death has ensued, shall be in lieu of any and 
all rights of action whatsoever against the employer of such injured or 
killed employes." 

Section 1465-73 General Code provides, in part, as follows: 

"Employers mentioned in subdivision two of section thirteen hereof 
(G. C. 1465-60), who shall fai'l to comply with the provisions of section 
twenty-two hereof (G. C. 1465-69), * * * shall be liable to their em
ployes for damages suffered by reason of personal injuries sustained in 
the course of employment caused by the wrongful act, neglect ·or default 
of the employer, * * * and also to the personal representatives of 
such employes whose death results from such injuries, and in such action 
the defendant shall not avail himself or it.self of the following common 
law defenses: 

"The defense of the fellow-servant rule, the defense of the assump
tion of risk or the defense of contributory negligence. * * *" 

Section 1465-76 General Code provides, in part, as follows: 
* * • "Every employe, or his legal representative in case death 

results, who makes application for an award, or accepts compensation 
from an employer * • • waives his right to exercise his option to 
institute proceedings in any court, except as provided in section forty
three (G. C. ·1465-90) hereof. Every employe, or his legal representative 
in case death results, who exercises his option to institute proceedings 
in court, as provided in this section, waives his right to any award, or 
direct payment of compensation from his employer. • * *" 
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But for their length it would, perhaps, be appropriate to quote some of the 
provisions of section 1465-79 to section 1465-81, inclusive, General Code, prescrib
ing a schedule of compensation for the various kinds of disabilities, each of 
them providing that the injured employe, to whom alone they relate, "shall re
ceive" a certain percentage of the average weekly wages for certain specified 
times, for certain specified injuries or disabilities. 

Section 1465-81 in particular provides that: 

"In cases of permanent total disability, the award • • * shall 
continue until the death of such person so totally disabled, * *'' 

Section 1465-82 General Code provides, in part, as follows: 

"In case the injury causes death within the period of two years, the 
benefits shall be in the amounts and to the persons following: 

"L If there be no dependents, the disbursements from the state in
surance fund shall be limited to the expenses provided for in section 
forty-two hereof (G. C. 1465-89.) (L e., medical, nurse and hospital 
services and medicines, and funeral expenses.) 
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"2. If there are wholly dependent persons at the time of the death, 
the payment shall • • • continue for the remainder of the period 
between the date of the death, and six years after the date of the injury. 
• • • 

"3. If there are partly dependent persons at the time of the death, 
the payment shall * • • continue for all or such portion of the peri
od of six years after the date of the injury, as the board in each case 
may determine. • • • 

"4. The following persons shall be presumed to be wholly dependent 
for support upon a deceased employe: 

"(A) A w~fe upon a husband with whom she lives at the time of 
his death. 

" (B) A child or children under the age of sixteen years (or over 
said age if physically or mentally incapacitated from earning) upon the 
parent with whom he is living at the time "of the death of such parent. 

"In all other cases, question of dependency, in whole or in part, shall 
be determined in accordance with the facts in each particular case exist
ing at the time of the injury resulting in the death of such employe, but 
no person shall be considered as dependent unless a member of the fam
ily of the deceased employe, or bears to him the relation of husband or 
widow, lineal descendant, an~:estor or brother or sister. • • *" 

Section 1465-83 General Code provides, in part, as follows: 

"The benefits in case of death, shall be paid to such one or more 
of the dependents of the decedent for the benefit of all the dependents 
as may be determined by the board, which may apportion the benefits 
among the dependents in such manner as it may deem just and equit
able. • • *" 

Section 1465-86 General Code provides: 

"The powers and jurisdiction of the board over each case shall be 
continuing, and it may from time to time make such modification or 
change with respect to former findings or orders with respect thereto, 
as, in its opinion may be justified." 

Section 1465-90 General Code provides, in part, as follows: 

"* • * In case the final action of such board· denies the right of 
the claimant to participate at all in such fund on the gr-ound that the 
injury was self-inflicted * * * or upon * * * any of the grounds 
going to the basis of the claimant's right, then the claimant, within thirty 
(30) days after the notice of the final action of such board, may, by filing 
his appeal in the common pleas court of the county wherein the injury 
was inflicted, be entitled to a trial in the ordinary way, and be entitled 
to a jury if he demands it. * * *" (The section goes on to provide 
in detail procedure in case of such appeal which, in effect, constitutes a 
judicial x:eview of any determination by the board of awards against 
a claimant upon a grovnd "going to the basis of the claimant's right." 

Section 1465-93 General Code provides, in part, as follows: 

"A minor working at an age legally permitted under the laws of 
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this state, shall be deemed sui juris for the purposes of this act, • • • 
but in the event of the award of a lump sum of compensation to such 
minor employe, such sum shall be paid only to the legally appointed 
guardian of such minor." 
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The foregoing liberal quotations from the workmen's compensation law of 
this state have been made with a view to determining the nature or character 
of the "compensation" and the proceedings for its award and disbursement so 
far as regards the application of the principles of international and municipal 
common law heretofore discussed. 

In connection with the sections themselves it is proper, I think, to refer to 
the decision of the supreme court in the case of State ex rei. Munding vs. In· 
dustrial Commission of Ohio, 92 0. S. 434, the syllabus of the case being as 
follows: 

"Ali award of compensation from the state insurance fund, under 
Section 35 of the workmen's compensation act (103 0. L. 72), to a wholly 
dependent person vests in the dependent when the award is made; so 
that, in case of the death of such dependent, his or her personal repre
sentative is entitled to the balance, if any, remaining unpaid." 

I quote the following from the opinion of Nichols, C. J., at page 447 et seq. 
of the report: 

"The precise question involved in this case has been before the courts 
of England, and it is the holding there, not only that an award of com
pensation to a dependent vests on allowance, but that the right to claim 
an award vests in the dependent at the time of death of the employe, 
and if dependent dies before presenting such claim the personal repre
sentative of a dependent may make the claim and recover upon it. 
While the English acts are different from ours in many respects, an e<'
amination of the c~ses to which we now refer and to the statutes will 

-show that the same question was before the English courts as is pre
sented by the instant case, and that practically the same reasons were 
advanced in opposition to the theory which· the court adopted as are now 
advanced by counsel for the state. 

"In the case of The Unitea Collieries v. Simpson, Appeal Cases 
(1909), 383, the House of Lords held that where a workman has been 
killed by an accident arising out of and in the course of his employ
ment, and his dependent dies without making a claim, the dependent's 
legal personal representative is entitled to compensation under the work
men's compensation act of 1906. 

"At page 389, Lord Loreburn says: 'The eighth paragraph also con
templates payment to a dependent. And though the ninth (similar to 
section 39 of the Ohio act as to apportionment of benefits) reserves a 
power to vary the apportionment, neither it nor any other paragraph 
proceeds upon any other view than that there is a definite right on the 
part of dependents as a class to the money, subject to a parental power 
of the court in dividing and applying it for their advantage.' The dis
senting opinion of Lord Dunedin is interesting because it shows that the 
court had before it the objection that payments to a personal representa
tive were not authorized because the law provides only for payment to 
dependents. This case approves the case of Darlington v. Roscoe & Sons, 
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1 K. B. (1907), 219, where it was held that if a notice of claim under the 
workmen's compensation act of 1897 has been given by a sole dependent, 
who dies before a request for arbitration is made or other proceedings are 
taken, the right to claim survives to such dependent's legal personal rep
resentative and the maxim actio personalis nwritur cum persona does 
not apply. 

"The only case we have been able to find advancing a contrary view 
is that of In re O'Donovan & Cameron, Swaw & Co., 2 Ir. R. (1901), 
633, 'where it was held: 'The sole total dependent of a workman, who was 
killed by an accident arising out of his employment, died before she had 
filed or served a claim for compensation under the workmen's compen
sation act, 1897. Had she lived ,and taken the necessary steps to recover
it, she would have been entitled to £150 compensation. The personal 
representative of the deceased workman subsequently took proceedings 
* * * to recover compensation, to be applied for the benefit of the 
dependent, and in payment of her debts: HELD, that neither her per
sonal representative nor the personal representative of the deceased work
man was entitled to recover the amount.' 

"This case was distinctly disapproved by the House of Lords in The 
United Collieries v. Simpson, supra. 

"Thus in England the authority is all in favor of the view that the right 
to compensation vests in the dependent at the time of the death of the 
employe and is transmitted to his personal representative even though 
the dependent has died without having made a claim for compensation. 
And this is a much more doubtful question than that before us, where 
the claim has been filed, compensation awarded and part payment made 
before death of dependent. 

"The English cases emphasize the fact that a fixed sum is provided 
by the act and no provision made for a refund of any part of the award, 
and that in the case of a dependent dying before the compensation is 
exhausted the absence of such a provision shows that when once the 
compensation is fixed there is to be no refund. 

"The question here, by the application of the most elementary rule 
of statutory construction, is settled by the statute. It speaks for itself 
and there is no ambiguity. It is also settled by all the adjudicated cases 
on the subject. • • *" 

(Chief Justice Nichols thereupon traces the history of the enactment of the 
workmen's compensation laws in Ohio, and concludes thus:) 

"The only fair inference to be drawn is that the legislature intended 
that compensation, under paragraph 2 of section 35, should be vested in 
the dependent when awarded. Again, this law was passed not in a spirit 
of 'charity,' but only simple justice. The fund it provides is called, and 
is in fact, an 'insurance'· fund, from which payments are to be made, 
and it is in no sense a pension fund, and never, so far as we are aware, 
has it been contended that injured employes and their dependents were 
not entitled to compensation as a matter of right. 

"The right to be compensated for an injury has no element of bounty 
or charity about it. No part of the fund (except such part as it pays 
for the protection of its own employes) is contributed by the state. 

"As we have before stated, the theory is that when an employe is in
jured or killed in course of his employment, a sum fixed by law is set 
off from the fund to compensate him for his injuries, or his dependents 
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for his death, to compensate for taking away the man's right to earn a 
livelihood, which, but for the accident, he would have earned. A fixed 
sum goes out from the fund to compensate for the loos which has oc
curred. 

"In case10f death with no dependents, there is no loss to anyone except 
the employe other than the expenses provided for by the statute, which 
would otherwise fall on society. In case of dependents, the sum is like
wise fixed by law and ordered paid to the dependent. There is nothing 
to indicate that this loss is to be compensated in part by the death of 
dependents and the part thus compensated to be returned to the state. 
On the contrary, the only situation considered is that existing at the ~ate 
of death. At that time the amount is fixed, not by the board but by the 
statute; it is set apart from the general fund, may be paid in lump sums 
and there is no provision whatever for rebate. 

"Thus, the payments being fixed in amount, ordered paid from a cer
tain fund and awarded to a definite person, every element of a vested 
right is present and no element or suggestion of a pension that is to 
cease at the death of the pensioner . 
• • • • • • • • • • • • • 

"We hold that when the award is once made to a sole dependent the 
right to the compensation vests, and once vested there can be no con
dition attached except as to the time of payment, and it is equally imma
terial whether the dependent subsequently dies or becomes independent. 

"As to the argument that unless a rebate or refund is allowed in case 
of death of dependent a great wrong is done the injured and dependents 
of killed employes, it is perhaps sufficient to say that the assumption 
upon which this argument is based is utterly opposed to the theory on 
which the fund is established, maintained and administered. It is so 
plain as to be beyond all argument that the fund is provided to com
pensate in the manner and amount fixed by law for all losses which it 
covers; that it was never intended that the fund should be enhanced by 
lapses; that there is no conception of profit in the plan, and no one en
titled to an award can have his right affected at all, either. as to the 
amount or In any other manner, by the allowance or denial of the claim 
of any other person to compensation. A study of the act will show that 
it is the duty of the board to provide an adequate fund to pay all the 
compensation provided by the act. What amount will be necessary is cal
culated by the board, the theory being that all losses will be and must 
be paid in full; the methods of establishing the fund and the sources 
from which the money is to come are specified, and nowhere, even by 
inference, is the board authorized to speculate that a greater or less 
sum will be needed on account of unpaid or partly unpaid awards. 

"Both the letter and spirit of the law show that the right to com
pensation vests when the same is awarded under paragraph 2 of section 
30. • • • .. 

For present purposes the foregoing quotation and citations will be sufficient 
to disclose the general scope of the workmen's compensation law in relation to 
the question now under consideration. Later on in this opinion I shall have oc
casion to go into greater detail with respect to certain features thereof. 

I call attention to the following significant facts: 
1. The right of an injured employe is essentially a chose in action; indeed, 

it is expressly stated to be "in lieu" of a possible right of action against his 
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employer. Likewise, the right of dependents is in lieu of and therefore anala
gous to the statutory cause of action in favor of personal representatives for 
wrongful death. 

2. Employers ·who do not contribute to the insurance fund, and hence are 
sub]ect to be sued, are deprived of certain enumerated common law defenses, but 
they are not deprived, at least expressly, of the common law right to interpose 
the plea of alien enemy. 

3. Should the commission in its administration of the state insurance fund 
find against the claim of either an injured workman or a dependent of a killed 
W{)rkman on a ground going to the foundation of the applicant's claim, such 
applicant must prosecute his right in the courts. When thus resorting to the 
courts there is at least no express provision removing such disability to sue in 
the courts as might rest upon him as an "alien enemy." 

4. 'Vhile the class of "workmen," or "operatives" or "employes" to whom 
the act applies is expressly made t{) include "aliens," yet this provision standing 
by itself is indicative of no other purpose than to make it clear that under 
ordinary circumstances, i. e., in time of peace, aliens as such shall be entitled 
to the benefits of the law. I think that it is true that some workmen's compen
sation laws not containing this express provision have been interpretated as not 
applicable to alien employes and dependents. Perhaps this phrase was put into 
the law to avoid the possibility of such an interpretation. At any rate, as I have 
shown, the disability to sue under the common law, as modified by the custom 
of the implied license to resident aliens is not one that results from alienage, 
nor even from alienage coupled with enemy nationality, but in the last analysis 
·depends upon residence in the enemy country. There is, therefore, no incon
sistency between the declaration {)f the statute to the effect that a person shall 
be considered a workman or operative for its purpose though he be an alien, and 
the common law rule .that an "alien enemy" as the term must be properly con
strued is disabled from prosecuting judicial proceedings for his own benefit. 

5. While the act commands the industrial commission to disburse the state 
insurance fund in a certain way under certain circumstances, and further enacts 
that certain persons under such circumstances "shall receive" compensation as 
therein prescribed, there is nothing by way of expression, at least, relaxing the 
common law rule against commercial intercourse with or sending funds to res
idents of an enemy country. In short, it would be a rather forced interpretation 
of the law to say that because of its admitted beneficial purposes the legislature 
must be deemed to have intended that war should have no effect upon its admin
istration. On the contrary, the legislature has in the law specified· certain com
mon law rules which shall not have such effect, such as the rule of interpreta
tion respecting alienage generaliy, and the rule with respect to the capacity of 
an infant to sue. These instances of solicitude on the part of the legislature 
to modify common law rules otherwise applicable to the administration of the 
law in connection with those elsewhere referred to respecting the deprivation of 
certajn common law defenses otherwise available to an employer where he is 
subject to suit make it impossible for me to hold that the common law, in so 
far as it would otherwise be applicable, is abrogated by the workmen's compen
sation act in any respect other than those expressly mentioned. 

The general rule of course is that a remedial statute of this kind is to be 
liberally interpreted to the end that the evil to be remedied shall be obviated; 
but that otherwise it is to be construed and administered in accordance with 
the settled principles of the common law. Obviously the evil to be remedied by 
the workmen's compensation law, as disclosed by the history of its enactment 
briefly referred to in the opinion {)f Chief Justice Nichols in the case last cited 
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but not quoted herein, is to substitute certain compensation for uncertain rights 
of action in cases of industrial accidents. 

I cannot say that the policy of the law, as a whole, goes further than this, 
nor that the legislature intended to overturn the fundamental public policy, 
vital, as has been remarked, to the welfare of the nation, against enhancing the 
resources of an enemy in time of war. 

6. While the right of a dependent is held in the Munding case, supra, to be
come vested, at least upon a ward, in the sense that it is not extinguished by 
death of such dependent after the award is made, the decision does not go to 
the extent of holding that such right is in the nature of a right of succession, 
like inheritance to property. On the contrary, it is very clear that such right 
is vested only in the sense in which the right of the personal representative to 
recover in an action for wrongful death under the statute in such case provided 
is vested. The question before the court in the Munding case required a chorce 
between such a holding and a holding to the general effect that the award is a 
mere pension. 

On the whole, then, I am of the opinion that generally in the administration 
of the workmen's compensation law the industrial commission is bound to follow 
and be governed by the fundamental common law rule against intercourse with 
a resident of an enemy country. 

My conclusion in this respect is fortified by such analagous cases as I have 
been able to discover. 

"An alien enemy may at the common law take and hold real property by de· 
vise until office found." 

Fairfax v. Hunter, 7 Cranch 603; 
Craig v. Radford, 3 Wheat 594. 

(Of course this rule is probably modified by statute in Ohio. See 
section 8589 General Code, which, however, does not refer to "alien 
enemy.") 

A bequest of personal property to an alien emeny is not void, but may be 
recovered after the cessation of hostilities. 

Attorney-General v. Weeden, Parker 267. 

On the other hand it seems to have been held by the majority of the court 
in the case of Bradwell v. Weeks, 13 Johns 1, that an allen enemy at common 
law may not take personal property by succession even where he seeks to recover 
it after the cessation of hostilities. 

In Dangler v. Hollinger Gold Mines (Ontario supreme court (1915) 23 D. L. 
R. 384, the decision as described in the head note, is that: 

"An action under the fatal accidents act, R. S. 0. 1914, ch. 151, 
brought by the administrator of the estate of a deceased person, cannot 
be maintained if brought for the benefit of allen enemies of the king." 

This decision is mainly predicated upon the cases of Porter v. Freudenberg, 
supra, and Continental Tyre and Rubber Company v. Daimler Co., supra (al
though the last case had not then been reversed by the House of Lords.) How
ever, the following quotation from the opinion of Sutherland, J., may be of 
service: 
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"This action is for the benefit of the father and mother of the de
ceased, who are undoubtedly alien enemies. 

"In Dumenko v. Swift Canadian Co., Limited (1914), 32 0. L. R. 87, 
it was held • * • 'in an action commenced before the war was de
clared, that the plaintiffs, who were' Austrians and entitled to bring the 
action during peace, became disentitled after a declaration of war in 
consequence of which they became alien enemies.' * • • It was held: 
'As to the defendant's motion, it is quite clear upon the authorities that 
the plaintiffs, having become alien enemies, ought to be barred from 
further having and maintaining this action. See LeBret v. Papillon 
(1804), 4 East 502; Brandon v. Nesbit (1794), 6 T. R. 23; Mew's Digest, 
vol. 8, pp. 210, 211. The plaintiffs' action is, therefore, on this ground 
also, dismissed with costs. This dismissal is not necessarily-and I do 
not mean it to be-a bar to a subsequent action in respect to the same 
matter after peace shall have been declared.* • *' 
• • • • • • * • * • * • * 

"It is contended on behalf of the plaintiff that the right of action is 
clearly given under the fatal accidents act to an executor or adminis
trator, and that it is an administrator duly appointed by a competent 
surrogate court of the province who has brought the action. It is argued 
that, as a company incorporated in Great Britain, even though its direc
tors and shareholders are alien enemies, bas a right to bring an action 
for the recovery of a debt due the company, even so an administrator, 
duly appointed by a surrogate court of this province to represent the es
tate of the deceased person, is legally entitled to bring an action for a 
claim such as is involved in this action, even though the benefit accrue 
to alien enemies. 

"It is also contended that in any event, even if an order were made 
to stay the action, there should be no order to d·ismiss it. It is further
more pointed out that even to stay the action may result in hardship and 
damage to the plaintiff, inasmuch as in actions of this character, the wit
nesses being in many cases miners and people who float about from place 
to place, the evidence necessary to establish a claim may be lost. 

"If it were an action by the administrator to assert a claim for a 
debt due the estate of the deceased person, I would be disposed to think 
there might possibly be some analogy between this case and the Con
tinental Tire and Rubber Company case. But, where the action is 
brought under an act by which it is expressly provided that it shall be 
for the benefit of the parents, etc., and such parents are, as here,· un
questionably alien enemies, a different view should, I think, be taken, and 
it should be held that the plaintiff has no right of action.* * *" 

(Of course if the Canadian court had had before it the decision of 
the House of Lords in the Continental Tyre and Rubber Company case 
the argument on this point would not have been necessary, and the 
court's conclusion would have been sustained on additional grounds.) 

"In Blake v. Midland R. W. ao. (1852), 18 Q. B. 93, an action by the 
administratrix of a deceased person under 9 and 10 Viet. ch. 93, it was 
held that the jury, in estimating damages, could not 'take into consid
eration mental suffering or loss of society, but must give compensation 
for pecuniary loss only.' Coleridge, J., at p. 109, says: 'The title of this 
act may be some guide to its meaning; and it is "An act compensating 
the families of persons killed;" not for solacing their wounded feelings. 
Reliance was placed upon the first section, which states in what cases 
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the newly given action may be maintained although death has ensued; 
the argument being that the party injured, if he had recovered, would 
have been entitled to a solatium, and therefore so shall his representa
tives on his death. But it will be evident that this act does not transfer 
his right of action to his representatives, but gives to the representative 
a totally new right of action, on different principles.' At p. 110: 'The 
measure of damage is not the loss or suffering of the deceased, but the 
injury resulting from "his death to his family. This language seems more 
appropriate to a loss of which some estimate may be made than to an 
indefinite sum, independent of all pecuniary estimate, to soothe the feel
ings; and the division of the amount strongly leads to the same con
clusion; "and the amount so recovered" shall be divideu amongst the be
fore mentioned parties in such shares as the jury by their verdict shall 
find and direct.' 

"And in Pym v. Cheat Northern R. W. Go. (1863), 4 B. & S. 396, at 
p. 407, Erie, C. J., says: 'The remedy however given by the statute is 
not given to a class but to individuals, for by sec. 2 "the jury may give 
such damages as they may think proportioned to the injury resulting 
from such death to the parties respectively for whom and for whose 
benefit such action shall be brought." ' 

"In Seward v. The 'Vera Cruz' (1884), 10 App. Cas. 59, at p. 67, the 
Earl of Selbourne, L. C., says: 'Lord Campbell's act gives a new cause 
of action clearly, and does not merely remove the operation of the maxim, 
•·actio personalis moritur cum persona," because the action is given in 
substance not to the person representing in point ot estate the deceased,. 
man, who would naturally represent him as to all his own rights of ac
tion which could survive, but to his wife and children, no doubt suing in 
point of form in the name of his executor.' 

"See also Town of Walkerton v. 'Erdman (1894), S. C. R. 352, at p. 
366, where King, J., says: 'If indeed the admisibility ·Of the evidence 
were to depend upon the causes of action being the same the respondent 
could not hope to succeed, because it is conclusively established that the 
cause of action given by the statute is different from that which the de· 
ceased had in his lifetime.' 

"The administrator can, I think, have no higher right than those 
for whom he has brought the action. If he had failed for six months to 
do so, the parents of the deceased man would themselves have had the 
right to institute the action; but, if they had done so, they would have 
been met with what would be a fatal defence, the plea that they were 
alien enemies. This would have disentitled them to succeed. 

"If I could see my way to do so, I would prefer to make an order 
staying the action, for the reason that, if it is dismissed, the statutory 
period may possibly run and so put an end to the action. 

"I think, however, I must hold that the action must be dismissed 
with costs." 

817 

The same principle was applied in the case of Crawford et al. v. The "William 
Penn," Federal Case No. 3,372, holding that an allen enemy cannot bring suit in 
the name of a citizen trustee, as the public policy which forbids the property 
sued for to be carried out of the country to enrich the enemy would be as ef
fectively violated in the one way as in the other. The test in such cases is not 
a technical one of parties; for the fact that one of the plaintiffs who Is merely 
a nominal party and cannot control the suit and collect the judgment is a public 
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enemy is no ground for dismissing the petition of the beneficial plaintiff who is 
not an enemy. 

Hoskins v. Gentry, 2 Duv. 285. 
Mercedes v. Mandalay Motor Co. (1915}, 31 T. L. R., 178. 

On the {)ther hand, however, it was held in the leading decision of Lord 
Erskine in ex parte Boussmaker, 13 Vesey Jun. 71, above referred to, that inas
much as the right to recover a debt is merely suspended and not extinguished 
by a war, an alien enemy may make a claim in a bankruptcy proceeding though 
dividends thereon will be withheld until the· conclusion of peace. The corollary 
of this principle, however, is that an alien enemy resident in the enemy coun· 
try, though he may file a claim in bankruptcy proceedings cannot be heard in 
court to object to or complain of the rejection of his claim against the bank· 
rupt's estate. 

Re Wilson (1915} 84 L. J. K. B. N. S. 1893. 

I have referred somewhat loosely in this opinion to the defense of "alien 
enemy." As a matter of fact, the rules of public policy which I have been dis· 
cussing appear on principle, and to some extent at least on authority to be more 
than merely available to a defendant by way of defense; rather, when coming 
to the attention of the court in any way they are disabilities which cannot be 
waived by the adversary party. 

See Jansen v. Driefontein Consolidated Mines, supra, dictum of 
Davey, J. 

Bassi v. Sullivan (1914), 32 Ont. L. Rep. 14. 
Robinson v. Continental Ins. Co. ( 1915}, 1 K. B. 155. 
Dorsey v. Kyle ( 1869), 30 Md. 512. 
Brooke v. Filer (1871), 35 Ind. 402. 
Stephens v. Brown (1884}, 24 W. Va. 234. 

All of the foregoing cases bear some analogy at least to the problems before 
me. All of them adhere to the great underlying principle that whatever be the 
effect of the disability of an alien enemy, it at least prevents him from being 
the recipient of direct pecuniary benefits, or securing control for himself or his 
agents of the direct means of reaping pecuniary benefits during the existence of 
the war. All are likewise consistent with the principle that where by valid con
tract made in time of peace or by devolution of property rights, whether in time 
of peace or in time of war, a tight has vested in an alien he can only be divested 
of it during war by confiscation. Of course, though confiscation may be sup
ported as a military measure, it is no part of the civil law, and it may be ac
cepted as unquestioned that whatever civil rights an alien enemy may have can
not be taken away from him on acoount of his enemy character. 

In short, then, the existence of a war does not defeat the rights of an alien 
enemy resident in the enemy country, but it does prevent him from enforcing 
those rights during the continuance of the war; and it prevents, moreover, any 
citizen of the belligerent country from enforcing them on his behalf or from 
transmitting to him the beneficial fruits thereof. 

At the very least, the industrial commission may be likened to a court; at 
the very most the commission, In the administration of the law, may be likened 
to a resident trustee for a. nonresident alien enemy-and this undoubtedly is the 
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character of the commission when it has made an award during time of peace 
and its order for payment of compensation to an alien enemy resident in the 
enemy country is still operative when war breaks out. 

These things being true then, I am of the opinion that during the contin
uance of the war with Germany it is the duty of the industrial commission to 
withhold all payments to persons now resident in the German empire, whether 
such persons be workmen who were injured here and have returned to Germany 
since the injury, or dependents of killed employes who are residents of Germany, 
regardless of their nationality and citizenship. 

As to claims for compensation on account of injuries occurring prior to the 
declaration of war with Germany and pending with the commission undisposed 
of at the date of such declaration, I am of the opinion that the commission may 
lawfully proceed to make an award; but that it may not under such award law
fully pay to any attorney in fact the compensation awarded to a resident of the 
German empire so long as the war continues. The same principle applies where 
the application for compensation was not made until after the declaration of war, 
but the injury occurred prior thereto. 

The last two conclusions expressed involve as liberal an interpretation of 
the workmen's compe:asation law, in the light of the common law principles 
which underlie my whole discussion, as I am able to make. 

As the commission will observe, some of the decisions cited would tend to 
support a conclusion to the effect _that the commission might not lawfully even 
proceed with respect to these last two classes of claims; and if the commission 
were a court in the exact sense, I would feel obliged to hold in accordance with 
What seems to be the weight of authority (although there are decisions contra
see Luczyzki v. Spanish River Co. (1915), 34 0. L. R. 547, disapproving the dicta 
in Dumenko v. Swift Canadian Co., Limited, quoted in the opinion of Dangler v. 
Hollinger Gold Mines, supra) would have to suspend all proceedings beneficial 
to persons residing in Germany during the continuance of the war. But the 
commission is not a court, and in this respect I think it sufficient to hold, that 
while the commission is bound by the underlying principles of the common law 
rule it is not bound by the technical application of such principles to the forensic 
administration of justice. Rather, in this respect it should govern itself as 
Lord Erski~e held that a court of bankruptcy should be governed-receiving 
claims not in themselves affected by the war and allowing them when in its judg
ment they should be allowed, but holding the proceeds of the awards as trustee 
for the benefit of the non-resident alien claimants until the cessation of hostili
ties may make it possible and lawful for the commission to transmit them to 
persons in whose favor the awards were made. 

In this connection, however, I think the other side of the rule applicable 
to bankruptcy proceedings must necessarily apply under the workmen's com
pensation law, namely, that if the commission should decide adversely on a 
given claim the non-resident alien claimants would be powerless to secure a re
view of the commission's decision in the common pleas court in the manner 
provided by statute. 

I come now to what appeals to me as the most difficult question raised by 
the general situation, namely, as to the duty of the commission respecting any 
claims that have been or may be filed with it by persons residing in Germany 
and claiming as dependents of killed workmen injured after the outbreak of the 
war. 

As has been observed, the war does not affect the rights of subjects of Ger
many resident in the United States from claiming compensation as injured em
ployes; and presumably there will be n'o cases in which a workman injured after 
the outbreak of the war will succeed in returning to Germany during the con-
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tinuance of the war and before filing application for compensation under the 
act; so that the class of cases now under consideration is limited to those of 
dependents. 

The statute save in two cases which obviously can have no present applica
tion under any' imaginable circumstances, makes dependency a question of fact 
(section 1465-82 G. C., supra). The commission has had occasion in the past to 
pass upon numerous cases in which the sufficiency of facts as establishing de
pendency in the case of persons residing in a foreign country has been consid
ered. The position which the commission has taken is that the "real practical 
matter is whether assistance has been given or could reasonably have been ex
pected from the victim of the accident." 

(Quoted from Orrell Colliery Co. v. Schofield, 2 B. W. C. C. 294, in 
the commission's decision In Re Kilmer, No. 139141, decided June 14, 
1916.) 

Therefore the commission has apparently, and I think correctly, in the light 
of numerous English cases such as New-Monckton Collieries, Limited, v. Keeling 
(1911), A. C. 648; and Turner v. Miller, 3 B. W. C. C., 305; considered that proof 
of more or less frequent remittances of money to members of a family in the 
"old country," coupled with at least the absence of any showing to the effect that 
the disposition of the workman with respect to making future remittances had 
been changed, would sufficiently establish dependency. · 

In the interesting case of In Re Mickolich, No. 57044, decided on November 
16, 1915, the commission held, upon what I think are absolutely correct prin
ciples, that where the workman had been in the habit of remitting money from 
time to time to members of his family in Europe by mail and the outbreak of 
the great war in Europe had so interrupted the mail service with the central 
powers as to make it practically impossible for him to continue this practice, 
but the workman had made repeated attempts to send money by mail as before, 
thus confirming his continuing disposition to support his family, a case of de
pendency was made out. That is to say, dependency in fact may exist in spite 
of the practical impossibility of transmitting funds to the dependents. 

But there is, in my opinion, a wide distinction between such a case and one 
in which the transmission of funds to members of one's family has become be
cause of the outbreak of the war between this country and Germany not merely 
impracticable but also illegal. 

The nice question is therefore presented as to whether dependency in fact, 
under the workmen's compensation law, can exist when the acts required to estab
lish such dependency would be illegal. Of course dependency looks to the future. 
Though past acts are the only possible evidence of probable future conduct, yet 
the very fundamental idea of compensation is that of providing a substitute for 
the support which a deceased workman would have afforded to his family if 
he had lived. Therefore, the problem which now arises is conditioned for its 
solution upon the question as to whether the commission can lawfully conclude 
that particular persons would have received support from a given workman in 
the face of the principle that he could not lawfully have given them support. 

No new cases are necessary to establish the conclusion that continued remit
tances by a workman in this country to his family in Germany during the war, 
whether practically possible or not, would be illegal. Therefore, I pass to the 
consideration of certain arguments that have suggested themselves to me as 
possibly available in support of the conclusion that in spite of the legal principles 
last above referred to the commission may lawfully take some favorable action 
at least with respect to the class of claims now under consideration. 
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In the first place it might be argued that inasmuch as war suspends civil 
rights and does not confiscate property, the rule applicable to the class of cases 
now under consideration should go no farther than laid down with respect to the 
two classes last above discussed; that is to say, that the commission in cases now 
being considered may ascertain who the present dependents are, make its award 
and hold the proceeds thereof in trust for the beneficiaries during the existence 
of the war. 

The difficulties in the way of yielding to this argument may be summed up as 
follows: 

In the first place dependency is a question of fact with a future implica
tion; in the second place the class of dependents becomes absolutely fixed at 
the time of the injury resulting in the death of the employe; that is to say, the 
statute requires that the commission shall ascertain what persons were at the 
time of the injury actually receiving support from the injured workman and rea
sonably certain to continue to receive such support. Where, at the time of such 
inju"ry, a given workman was prohibited by law from contributing to the sup
port of a particular person now claiming as a dependent seems clear to me that 
such person could not in fact be a dependent. The mere fact that if the work
man had lived he might have resumed his contributions to the support of such 
person after the cessation of hostilities assuming that hostilities will cease with· 
in a "reasonable time" does not help the case of such alleged dependent, because 
his right must be determined as of the date of the injury, and because, further, 
it is within the bounds of probability that such particular alleged dependent 
might cease to be dependent from other causes, such as death, or the acquisition 
of earning capacity, after said date and during the continuance of the war. In 
other words, the Munding case and the statutes-both being equally plain in this 
particular-make it clear that all rights of dependents are fixed as of a day 
certain and vested also as of a day certain. On such certain day or days such 
rights either exist or they do not exist. Subsequent developments, both possible 
and actual, can have no modifying effect upon them. 

It is because dependency is a question of fact that this result is reached. 
This circumstance renders inapplicable, I think, the decisions respecting the right 
of alien enemies to succeed to the title of real, and possibly personal, property 
by inheritance, succession, devise or bequest during war. It brings into close 
analogy at least the decision in Dangler v. Hollinger Gold Mines Ltd., supra, case; 
in connection with this decision, which arose under the statutes of Ontario giving 
a cause of action for wrongful death, I note the interesting reasoning of an 
English authority under the English workmen's compensation law with respect 
to the right of aliens to share in its benefits, the statute not containing an ex
press provision in favor of aliens such as our own statute. 

I quote from Knowles on "Workmen's Compensation," page 128, as follows: 

"The general issue that emerges is whether aliens out of the juris
diction can avail themselves of rights granted in general terms by Eng
lish municipal law. 

"Such authority as exists in regard to the matter goes to show that 
the inquiry must be in the direction of ascertaining the intention of the 
particular statute. It was the earlier view that it was a principal of Eng
lish law 'that acts of parliament do not apply to aliens, at least if they 
be not even temporarily resident in this country, unless the language of 
the statute expressly refers to them.' • • • This was the view taken 
by the House of Lords in Jeffreys v. Boosey (1854), 4 H. L. ·cas. 815. 
• • • 
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"The application of the doctrine came up for consideration in 1901 
before a court consisting of Kennedy and Phillimore, JJ., in the case of 
Davidsson v. Hill (1901), 2 K. B. 606. • • • The widow of the de
ceased, a foreigner, resident in Norway, brought an action against the 
owners of the British ship under Lord Campbell's act, • • • in re
spect of the defendant's negligence and the resulting death of her hus
band. The question was whether she, a foreigner resident outside the 
jurisdiction, could maintain an action. • • • 

"* • • In deciding in favour of the right of action, Kennedy, 
J., said (at page 614): 'It appears to me • • • more reasonable 
to hold that parliament did intend to confer the benefits of this legisla
tion upon foreigners as well as upon subjects, and certainly, that as 
against an English wrongdoer, the foreigner has a right to maintain his 
action under the statute in question. • • *" 

The learned author then goes on to argue on this decision under Lord C!tmp
bell's act, that workman's compensation acts should be likewise construed for 
the following reasons: 

"A dependent may elect to proceed under Lord Campbell's act. It 
has been seen that an alien resident abroad can sue under that act. 
• • • It would be a strange anomaly if, given alternative remedies, 
a person declared to be entitled to pursue one remedy were to be de
barred from pursuing the alternative remedy should he prefer to pro
ceed thereunder." 

(In this connection see Krzus v. Craw's Nest Pass Coal Company, 
Limited (1912), A. C. 590.) 

I have quoted from the text last referred to because of the argument which 
the author makes to the effect that where alternative remedies are available the 
principles applicable to one remedy should be deemed to govern the availability 
of the other remedy. While under our workmen's compensation Jaw the election 
of remedies is limited, yet to the extent that it exists, it at least throws light 
upon the right to receive compensation. Accordingly it seems to me that if but 
for the workmen's compensation law {or in a case in which election of reme
dies is open under that act) an action could not be brought under the statutes 
providing for action for wrongful death in behalf of a particular class of alien 
enemies, such persons ought not to be considered to be dependents for the pur
pose of the workmen's compensation law. 

Section 10772 of the General Code provides for the measure of damages in 
actions for wrongful death, and is as follows: 

"Such actions shall be for the exclusive benefit of the wife, o0r hus
band, and children, or if there be neither of them, then of the parents 
and next of kin of the person whose death was so caused: 

"It must be brought in the name of the personal representative of 
the deceased person and the jury may give such damages as it may think 
proportioned to the pecuniary injury resulting from such death, to the 
persons, respectively, fdr whose benefit the action was brought. Every 
such action must be commenced within two years after the death of such 
deceased person, except as provided in section 10773-1 of the General 
Code. Such personal representative, if he was appointed in this state, 
with the consent of the court making such appointment, may, at any 
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time, before or after the commencement of the suit, settle with the de
fendent the amount to be paid. The amount received by such personal 
representative, whether by settlement, or otherwise, shall be apportioned 
among the beneficiaries, unless adjusted between themselves, by the court 
making the appointment, in such manner as shall be fair and equitable, 
having reference to the age and condition of such beneficiaries and the 
laws of descent and distribution of personal estates left by persons dying 
in this state." 

See in this connection Cincinnati Street Railway Co. v. Altemeier, 
Admr., 60 0. S. 10. 
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It is very clear from the statute and from decisions like the one cited, which 
is but one example of a line of authorities that might be multiplied in number, 
that the amount of recovery is limited to the pecuniary loss, nothing being al
lowed for mental suffering or punitive damages. The statute is exactly like 
the one commented upon in the Dangler case, supra. 

It would seem to follo·w, therefore, that at the very least an action for 
'wrongful death could not be maintained by resident administrators where the 
beneficiary of the judgment is a non-resident alien enemy. Of course, the 
Canadian decision does not go to the extent of deciding whether or not such an 
action would lie after the termination of the war and whether or not, if an 
affirmative answer be given to this question, the interest of various beneficiaries 
would be determined by relation back as of the date when in the absence or 
war a right of action ·would have accrued. 

It is true also that under our statute pr,oviding for an action for wrongful 
death a cause of action may technically exist in behalf of the estate of the de
cedent without the necessity of showing by special allegations the extent of the 
pecuniary injury to the "next of kin," but in this particular the statute, as has 
been seen, differs from the workmen's compensation law under which "next of 
kin" have, as such, no standing, and under which too the question of pecuniary 
damage is the all-controlling criterion of the right to participate In the benefits 
of the fund. 

On the whole, however, there appear to me to be insuperable difficulties in 
the way of holding that the commission is at liberty to entertain applications 
on behalf of alleged "dependents" arising out of injuries occurring after the 
declaration of war with Germany when the applicants are residents of Germany. 
The right of any persons claiming as dependents does not vest unless the fact 
of dependency be established, and in this case I cannot bring myself clearly to 
the conclusion that such fact can be established. 

It is true that it might be argued that because war suspends the obligations 
of contracts and merely interrupts temporarily the commercial intercourse of 
private citizens the fact that dependency might be predicated upon the sending 
of money by the deceased workman to his family in Germany as long as it was 
possible for him to do so, and the absence of any evidence negativing his in
tention to continue to do so when circumstances might make it possible for him 
again to do so in the future should be sufficient; that Is to say, it might be 
argued that Inasmuch as the state of war has a suspending effect It should be 
regarded as suspending the necessity of actual contribution to the support of 
dependents as requisite proof of dependency in fact. 

I have already stated the difficulty which lies in the way of an unreserved 
acceptance of this argument on my part when referring to the circumstances 
that dependency is a fact to be ascertained as of a given date. 

I am very reluctant to reach the conclusion that any class of beneficiaries 
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under the workmen's compensation law are for all time cut off from the benefits 
of its operation by the occurrence of war, th<mgh the legal principles which the 
facts of the situation bring into play have seemed to inexorably point me to that 
conclusion. 

Inasmuch as the commission could not in any event take final and complete 
action in such cases-that is, not only make an award, but disburse the fund 
to such claimants-! am of the opinion that the safest course to pursue is t() 
receive such claims as may have been, or may be, filed in behalf of non-resident 
alien enemies, persons claiming as dependents on account of an injury received 
after the declaration of war, and to hold such claims in abeyance without action 
thereon, in the hope that the question may be passed upon in the meantime by 
some of the English or Canadian courts, and with a view to submitting it ul
timately to the decisive decision {)f our own courts, in the absence of such inter
vening decision, when the cessation of hostilities shall have made it possible 
to litigate the question to a satisfactory conclusion. 

The co)Ilmission will observe that in discussing the question of dependency 
I have made the date of the injury and the date of the declaration of war the 
decisive points of time. The first choice is suggested by the statute which has 
been quoted, and irrespective of the question ·of "vested rights" as mooted in the 
opinion of Chief Justice Nichols in the :Munding case, supra, I am satisfied that 
the class concerning which the conclusion last above expressed was drawn, iS· 
to be determined "in accordance with the facts in each particular case existing 
at the time of the injury resulting in the death of such employe." (Section 1465-
82.) 

The second date is chosen because, although war may exist without any 
f,ormal declaration thereof, and although, indeed, the declaration of war against 
the Imperial German government by the joint resolution of the senate and house 
of representatives of the congress of the United States recites the existence of 
war as an established fact (See U. S. v. Cooke, 3 Wall. 258; Hall "International 
Law," pages 385, 390 and 393) yet under the peculiar circumstances under which 
we went to war with Germany I am satisfied that the safer rule, so far as the 
operation of municipal law is concerned, is to date the state of war from the 
declaration thereof. 

The foregoing discussion disposes of all the cases submitted by you in so far 
as the interests of the subjects and residents of Germany are concern€d. I come 
now to the consideration of the questions respecting residents of Austria-Hungary 
as "alien enemies." 

Before discussing this question, however, I wish to consider whether or 
not some qualification ought not to be made with respect to the rules that have 
already been laid down. I have stated repeatedly that the true test by which 
the action of the commission in a given case may be determined is the residence 
of the person for whose benefit the given action of the commission may be taken. 
Hereinbefore I have referred to the persons for whose benefit the commission 
may not lawfully act as residents of the enemy country--Germany. Is that 
principle strictly limited to those who reside within the territorial jurisdiction 
of the German empire and its possessions? 

From the practical viewpoint, and in the face of existing conditions, the 
answer to this question ought to be in the negative. For example, certain dis
tricts of Russia, including among others practically all of Russian Poland, and 
the Baltic provinces of Kovno and Courland, have for a long time been held 
firmly within the German lines, and Germany, according to current reports, ·has 
set up a military government therein to which the inhabitants of that con
quered territory are bound to give actual allegiance. So, also, on the western 
front from the very earliest days of the war the German army has been in pos-
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session of the entire territory of the Grand Duchy of Luxemburg and practically 
the entire territory of the kingdom of Belgium. In these districts military gov
-ernments have been set up, and the government of the United States has had 
actual dealings with the military governments so set up under t~ authority of 
the German empire. 

Is commercial intercourse with the inhabitants of these territories illegal? 
Very little authority is extant upon this exact subject, yet for the purpose of the 
-cognate questions as to the application of prize laws authority is not wanting. 

It was held in this country in the early case of Thirty Hogsheads of Sugar, 
"9 Cranch 195 (per Marshall, J.) that the former Danish possession of Santa Cruz 
-captured by the British during the time when the United States was at war 
with Great Britain became thereupon British territory so that the fruits of its 
soil were subject to capture on the high seas as enemy property by the naval 
forces of the United States. This decision was followed in the case of United 
States v. Rice, 4 Wheat 246 (per Story, J.), holding that that portion of Castine 
which was originally and subsequently within the territory of the United States 
was for a time during the War of 1812, within which it was in the undisputed 
<Jccupation of the enemy, British territory, for the purpose of the customs laws. 

The rule thus established does not seem to have been acted upon with per
fect consistency when the circumstances are reversed and the question is as to 
the status of the territory captured from the enemy and in the occupation of 
the military forces of the government of the forum. (See The Oircassian, 2 
Wall. 135, in which case, however, compensation for wrongful capture was sub
sequently awarded by the mixed commission on British and American claims. 
See Hall "International Law, 509, note.) 

Cases arising out of the Civil war on this branch of the question may pos
sibly be distinguished on the ground that they go no further than to hold that 
under the acts of congress then in force, trading with the inhabitants of ter
ritory captured from the enemy and held in military occupancy of the federal 
forces was subject to licensure by the president. (See Shaw v. Carlile, 9 Heisk. 
(Tenn.) 594; Butler v. Maples, 9 W,all. 766; United States v. Alleghany, Federal 
Case No. 14429.) 

The Civil war cases are really not inconsistent with the principle of the 
cases decided under opposite facts; for though it may not be perfectly lawful 
to trade with the inhabitants of territory in the military possession of the mil
itary forces of one's own country, it does not therefore follow that it is lawful 
to trade with the inhabitants of territory in the military occupancy of the ene
mies of one's country. On the other hand, military occupancy in and of itself 
tends to give greater opportunity for exaction on the part of the enemy govern
ment and to afford more direct benefits to its military power than its civil juris
diction over its own territory might afford. 

For these reasons, then, I am of the opinion that, except as modified by what
ever arrangement the government of the United States may have made for the 
transmission and distribution of relief to the inhabitants of Belgium and Poland, 
the principles above outlined as applicable to the different classes of cases dis
cussed apply to such action of the commission as may be beneficial to the In
habitants of those territories which are under mllitary occupation by the Ger
man army. 

I have dealt with the problem just discussed as preliminary to the discus
sion of the question which you raise respecting the subjects and residents of 
Austria-Hungary because I deem it necessary to determine before approaching 
the discussion of the latter question whether the rules, the application of which 
has been worked out hereinbefore in this opinion are limited to the interests of 
persons residing within the technical boundaries of Germany. I have arrived at 
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the conclusion that they are not so limited; and by way of parenthetical state
ment may say, that for the same reasons a resident of the German colonial pos
sessions, such as German West Africa, is to be regarded, for the purposes of the 
rule, as a "friend," as is a resident of that small portion of Alsace, which from 
the early days of the war has been in possession of the French army. 

The application of the rule being thus qualified I find it unnecessary to de
termine whether or not an actual state of war now exists or has for any par
ticular time existed between the government of the· United States and the gov
ernment of Austria-Hungary. It is true, as established by numerous authorities 
which I have cited, among them Matthews·v. McStea, supra, that·as a matter o·f 
international law a state of war may exist without a formal declaration thereof. 
This is particularly true in modern times when the ancient formality of an
nouncing war by sending heralds, etc., has become obsolete; it is also true that 
technically it is the actual state of war and not the formal declaration thereof 
which brings into play the rules respecting the relation of nationals and resi
dents of the enemy state. It is also true that this principle was to a certain 
extent, though not perfectly so, acted upon by the courts of this country in cases 
growing out of the Civil war; which was never formally "declared;" and also in 
the case of the Mexican war, which was not declared until after certain decisiv~ 
battles thereof had been fought and until the military forces of the United States 
had Invaded the territorial dominions of Mexico; yet the circumstances of the 
present situation are far different from those involved in the instances men
tioned. 

On the one hand, so far as I am informed, no actual clash between the mil
itary and naval forces of the United States and those of Austria-Hungary has 
taken place. Diplomatic representatives have been recalled, and while this step, 
as a matter of historical experience, is very frequently an inevitable forerunner 
of actual war, it is not tantamount to a state of war. The principles which I 
have been endeavoring to apply arise only in actual war. The existence or non
existence of full diplomatic relations are in themselves irrelevant facts so far 
as their application is concerned. 

On the other hand it is equ-ally true that the military alliance between Ger· 
many and Austria-Hungary is exceedingly close. It has been currently reported 
that from the early days of the war Austria's troops have been officered by Ger
mans and that Austrian munitions of war have been used by the German army. 
It is undeniably true that German armies have passed through Austria-Hungary 
and have engaged the forces of Roumanla, which lies beyond Austria-Hungary 
with relation to Germany. At the present writing representatives of -the Italiar 
government are in this country conferring with officers of the federal govern
ment with a view to promoting effective co-operation in what seems to be re
garded as a common enterprise; whereas Italian belligerent activities have been 
almost exclusively directed against Austria-Hungary, Bulgaria and Turkey, very 
little, if any, opportunity having been afforded for her military forces to come 
into contact with those of Germany proper. As a matter of fact all Europe is 
divided into two armed camps with one of which the United States has cast its 
lot. One would have to shut his eyes to the stern facts of the situation to enable 
himself to draw a line between the state of international relations existing be
tween the United States and some of the powers in the other armed camp on the 
one hand, and such relation respecting the other powers in the same coalition 
on the other hand, yet for the lack of specific data upon which to base my 
conclusion as to the outbreak of actual hostilities between the United States and 
Austria-Hungary I find myself unable to say that Austria-Hungary should be 
considered as a separate belligerent with respect to the United States. Rather the 
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status of our relation to that country must be considered as appurtenant to 
that with respect to our relations with Germany. In other words, if we are at 
war with Austria-Hungary it is not because of any independent clash between 
the United States and that country, but because and as a result of the fact that 
we are at war with Germany. Accordingly whatever conclusion is arrived at 
with respect to Austria-Hungary, the state of affairs which now exists must be 
dated not from the interruption of diplomatic relations between this country and 
that empire, but rather from the declaration of war against Germany. 

Under the present circumstances it would seem to be sound good sense to 
hold that war with .Germany is war with its allies. Certainly the countries al
lied with Germany cannot be regarded as "neutral" or "friendly" in respect of 
their relation to the United S.tates during the present war, and so, though the 
question is absolutely one of first impression as here are no cases so far as I 
have been able to find involving a situation where a country has been formally 
at war with one only of several other closely allied countries, I find myself 
strongly impelled to advise the commission that the allies of the enemy country 
must be regarded as enemies also; and that the inhabitants resident within 
their boundaries or dominions are to be regarded as alien enemies equally 'With 
the inhabitants of the country with which the belligerent country is formally 
at war under such circumstances. 

As stated, the question last discussed is one of first impression. However, 
when the reasons for the rules which have been discussed are properly appre
ciated, I think the conclusion necessarily follows. As was well said by Lord 
Parker of Waddington in his opinion in the case of Daimler v. Continental Tyre 
and Rubber Company, supra: 

"The rule against trading with the enemy is a belligerent's weapon 
of self-protection. I think it has to be applied to modern circumstances 
as we find them, and not limited to the application of long ago, with as 
little desire to cut it down on the one hand as to extend it on the other 
beyond what the circumstances require.'' 

While I have no desire to extend the somewhat harsh rule against com
mercial intercourse with an alien enemy beyond what modern circumstances
the terrible circumstances of the present world war-require, yet I think that 
upon the postulate that the rule is one of national self-defense, the present cir
cumstances do require its extension to_ cover the present case. Because of the 
absence of authority, however, I have thought proper to refer in this connection, 
as well as for other purposes, to what I deem to be the rule respecting trading 
with persons who are inhabitants of the territory in the military occupancy of 
the enemy. Though Austria-Hungary is not in any sense in the military occu· 
pancy of Germany, yet the mlitary control of the entire territory of what are 
known as the "Central Powers" is apparently so highly centralized, and has ac
quired such tremendous ascendency therein over the civil governments of the 
respective countries-at last so far as external appearances indicate--that the 
analogy is, at least a fair one. 

For these two reasons, then-first that on principle the allies of an enemy 
country ought to be treated as enemies themselves, and, second, that under the 
present circumstances the territory of Austria-Hungary may fairly be compared 
with territory under military occupation by German armies, for the purpose of 
the application of the rule, I advise that not only the inhabitants of Austria
Hungary, but also those of Bulgaria and Turkey be regarded for all purposes as 
in the same light as the inhabitants of Germany with respect to the various 
questions hereinbefore discussed in relation to the latter. 
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A line must be drawn, I think, between actually neutral or openly friendly 
countries, and those which are not so. It. would be carrying the principle too 
far to hold that such commercial intercourse and trading with aliens or residents 
of alien countries as might indirectly benefit the military interests of the enemy 
are interdicted by the rule. Thus trade with Holland or Switzerland or the 
Scandinavian countries has undoubtedly been of benefit to Germany; England 
has acted on this theory in many instances, particularly in the operation of 
her assumed blockade of the North Sea. To what extent a belligerent nation 
may interfere with commerce to neutral countries or to countries allied with the 
enemy which may tend to enhance the enemy's resources, is a question of the 
law of nations; but when we return to the scope of the principles of municipal 
law we find no warrant for holding that private citizens or subjects of a state 
at war are prohibited by common law from dealing with any class of persons 
other than those who have acquired the technical status of alien enemies, as that 
status has been hereinbefore defined. 

Therefore, it is my opinion that with respect to claims asserted by residents 
of Austria-Hungary the commission should continue for the time being to proceed 
without regard to the international situation, 

Summarizing, the following are my answers to the nine distinct questions 
into which I have taken the liberty to resolve your more general questions: 

1. With respect to claims for compensation Which may arise on account of 
injurifs to a subject of Germany residing within the United States occurring 
subsequently to the declaration of war between the United States and Germany, 
it is the duty of the commission to proceed to hear and determine a claim and 
to administer the state insurance fund in that behalf as if the war did not exist. 

2. With respect to claims, if any, which may arise on account of the death 
of a resident of the United States, who is a subject of the German empire, oc
curring subsequently to the declaration of war, when those claiming as depend
ents reside in Germany, the commission should ascertain whether the injur} 
occurred prior to the declaration of war Qr subsequently thereto. (a) If prior, 
the commission may proceed to hear and determine the claim as in other cases; 
but any award that may be made should be held in trust by the commission 
during the war and not paid to the claimants nor to any one on their behalf 
until peace is concluded. (b) If the injury occurred subsequently to the declara
tion of war the commission should receive and file the claim, but take no action 
thereon for the time being, as such claims present questions of grave doubt 
which cannot be satisfactorily determinM until the war is over. 

3. Respecting claims which have arisen or may arise on account of in
juries or death occurring prior to the declaration of war between the United 
States and Germany, Where the claimants are residents of the United States the 
commission should proceed in the disposition of the claim and the disbursement 
of the fund on account thereof as if the war did not exist. 

4. Respecting claims which have arisen or may arise from injuries or death 
prior to the declaration of war, when the claimants are residents of Germany, 
the commission should proceed as above indicated in dealing with the first half 
of the second specific case supposed. 

5. With respect to making periodical payments on awards made prior to 
the declaration of war with Germany or thereafter made upon claims arising 
from accidents occurring prior thereto, when the recipients of the payments, 
though aliens, reside in the United States, the commission should continue the 
disbursements as if the war did not exist, though the recipients of the payments 
be subjects of the German empire. 

6. Respecting cases of the last named class, when the recipients reside in 
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Germany, the commiSSion should discontinue making the periodical payments 
during the existence of the war, but should hold the fund represented by the 
whole award in trust for proper distribution at the end of the war. 

7. (a) Respecting claims filed, or which may be filed, on account of acci
dents occurring since the war was declared, where the claimants, whether de
pendents or otherwise, though nonresidents of this country, and subjects of Ger
many, reside in friendly countries, the commission should proceed in all cases 
as if the war did not exist. 

The same answer applies to 7 (b) and to 7 (c). 
8. With respect to the action of the commission in the three classes of cases 

with respect to time suggested in question 7 when the claimant, regardless of 
citizenship or nationality, actually resides in Germany, the commission should 
be governed as follows: 

(a) With respect to claims filed, or which may be filed, on account of in
jury occurring since the war was declared, the commission should proceed as 
above suggested in dealing With the corresponding portion of the second hypo
thetical statement of fact. That is to say, the commission should take no present 
action in the premises but should defer all action on such claims until the con
clusion of peace. 

(b) In such cases when the injury occurred prior to the declaration of war, 
the commission should proceed as likewise indicated in corresponding subdivision 
of the second hypothetical statement of fact. That is to say, the commission 
may proceed to hear and determine the applications and make the awards, if 
the facts so justify, but should hold the money represented by the awards in 
trust until after the war. 

(c) With respect to making periodical payments on awards made to such 
claimants prior to the declaration of war, the commission should proceed as 
above indicated in dealing with the sixth hypothetical question. 

9. For the purpose of determining the application of all the foregoing con
clusions the meaning of the phrase "residing in Germany" should be under
stood as embracing the residents of territories which are under well established 
military occupation by German armies, subject, however, to such exceptions as 
may be sanctioned by the government of the United States by way of relief 
measures in Belgium and Poland; and as excluding the inhabitants of territories 
formerly German, which are under well established occupation by friendly 
countries. 

10. The inhabitants of Austria-Hungary, Bulgaria and Turkey, including 
such portions of such other countries as are under the well established military 
occupancy of the forces of any of these countries, and excluding such portions 
of the territory of any of them as may be in the well established military occu
pancy of the forces of friendly countries, are to be regarded, for all the foregoing 
purposes, in the same light as the inhabitants of Germany. The status of such 
persons should be determined irrespective of the date of the cessation of diplo
matic relations between Austria-Hungary and the United States, and as com
mencing in its present aspect with the declaration of war between the United 
States and Germany. 

In this last connection I am mindful of the fact that the government of the 
United States still outwardly recognizes the existence of a state of peace as be
tween this country and Turkey, for example, the embassador not even having 
been recalled. The whole situation with respect to the members of the group of 
nations known as the "Central Powers," other than Germany, is so equivocal that 
I find myself unable to express any opinion in the premises with assurance. I 
feel bound, however, to advise the commission to act in the manner above stated 
with respect to such cases so that the important questions involved may come 
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properly before the courts for final adjudication. Should the action taken by the 
commission be objected to by a subject of Austria-Hungary resident in his own 
country and he should endeavor to bring suit in a court of competent jurisdiction 
to obtain the relief claimed bY. him, the questions would be properly raised. In 
the meantime, however, it is, as I see it, the duty of the commission to take the 
attitude above outlined and adhere to it unless it should be judicially determined 
that the allies of Germany are our "friends." 

316. 

Very truly yours,. 
JOSEPH MCGHEE, 

Attorney-General. 

BOARD OF EDUCATION-MAY BORROW MONEY TO PAY INDEBTED::-l'ESS 
FOR TEACHERS' SALARIE8-WHEN BONDS ISSUED TO COVER SUCH 
INDEBTEDNESs-HOW SAME ARE REDEEMED. 

1. Untter section 5656 of the General Code a board of education may borrow 
money to pay an indebtedness due tor salaries of teachers. 

2. lf bonds are sold covering such indebtedness, an amount sutficient to 
redeem said bonds and the interest thereon shall be placed in the annual budget 
by the board of education and leviea for the sinking fund for that purpose. 

COLUMBUS, OHIO, May 28, 1917. 

HoN. PEBRY SMITH, Prosecuting Attorney, Zanesville, Ohio. 

DEAR Sm:-In your letter of May 4, 1917, you ask my opinion upon the fol· 
lowing statement: 

"Under section 5656 of the General Code the board of education of 
Brush Creek township has a deficit of $810.00 (approximately) due the 
teachers. Can we borrow this money under this section or shall we 
sell bonds to meet that deficit? If we sell bonds can the bonds be re
deemed from the state aid fund? I see that the last legislature amended 
section 7596-1, which reads as follows: 

" 'Whenever a school district receives state aid as is provided for 
in section 7595-1 of the General Code the board of education of such 
school district may refund any tuition indebtedness by issuing bonds as 
is provided by section 5656 of the General Code. When such bonds are 
due, the amount and interest of the bonds shall be a part of the deficit 
for the current year, and shall be paid as state aid by the auditor of 
state as is provided by section 7596 of the General Code.' 

"In case this school district should issue bonds and sell them, will 
they be redeemed at maturity by the auditor of state from the state 
aid fund?" 

General Code section 5656 provides in part: 

"* • • The board of education of a school district * • • for 
the purpose of extending the time of payment of any indebtedness, 
which from its limits of taxation such • • • district • * • is 
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unable to pay at maturity, may borrow money or issue the bonds thereof 
so as to change, but not increase, the indebtedness in the amounts, for 
the length of time and at the rate of interest that said • • • board 
• • • deem proper, not to exceed the rate of six per cent per annum, 
payable annually or semi-annually." 

Section 5658 G. C. provides in part: 

"No indebtedness of a • • • school district • • • shall be 
funded, refunded or extended unless such indebtedness is first deter· 
mined to be an existing, valii:l and binding obligation of such • • • 
school district • • • by a formal resolution of the • • • board 
of education • • •. Such resolution shall state the amount of the 
existing indebtedness to be funded, refunded or extended, the aggregate 
amount of bonds to be issued therefor, their number and denomination, 
the date of their maturity, the rate of interest they shall bear and the 
place of payment {)f principal and interest." 
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From the above sections, then, when a board of education of a school dis
trict determines that there exists a valid and binding obligation of such school 
district, and that from the limits of taxation such district is unable to pay the 
same at maturity, such school district may, under the conditions set forth in 
said quoted sections, borrow money or issue the bonds of the district so that 
the time of payment of said indebtedness may be extended. The amount of the 
indebtedness, however, shall not be increased. In your case you mention that 
the deficit has occurred in the tui~i{)n fund, that is, for the payment of teachers' 
salaries, and you ask if the board of education may borrow money to extend 
the time of payment of said indebtedness. 

On March 27, 1915, you asked the attorney-general a similar question and 
the answer thereto is found in opinion No. 178, Opinions of the Attorney·General 
for 1915, page 328, as follows: 

;oA board of education may borrow money under section 5656 G. C. 
for the purpose of paying unpaid installments of teachers' salaries." 

I agree with the abo.ve-mentioned opinion and advise you that your board 
can borrow money under the sections above mentioned to extend the time of 
payment of the said indebtedness. 

Your second question is: 

"If we sell the bonds, can the bonds be redeemed from the state 
aid fund?" 

No such bonds can be redeemed from the state aid fund unless such redemp
tion occurs under the provisions of General Code. section 7596-1, as amended 
March 21, 1917, and file'd in the office of the secretary of state April 2, 1917, and 
which will become effective July 1, 1917. If the bonds are issued, however, 
prior to the time of the filing of the annual budget of your board of education, 
I know of no way for you to escape the provisions of the constitution, article 
XII, section 11, and General Code section 7614. 

Article XII, section 11, reads as follows: 

"No bonded. indebtedness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in the legislation under 
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which such indebtedness is incurred or renewed, provision is made tor 
levying and collecting anntWlly by taxation an amount sufficient to pay 
the interest on said bonds, and to provide a sinking fund for their 
final redemption at maturity." 

General Code section 7614 provides in part: 

"The board of education of every district shall provide a sinking 
fund for the extinguishment of all bonded indebtedness • * • ." 

Said section 11 of article XII, above quoted, was considered at length by 
our supreme court in the recent case of Link v. Karb, 89 0. S., 326. On page 
338 the court said: 

"This amendment to the constitution was framed and adopted for 
the purpose of requiring not only the legislature of the state but the 
taxing authority of any political subdivision of the state proposing to 
issue bonds to include in the law, resolution or ordinance, under which 
such indebtedness is incurred or renewed, the provision for levying and 
collecting annually by taxation an amount sufficient to pay the interest 
and retire the bonds, otherwise the only effect of this amendment would 
be to carry into the organic law of the state the existing statutory pro
VlSIOni:!. In many instances this is a wise and proper thing to do, for 
it at once removes an important public policy from the realms of un
certainty and no longer permits it to become the battledore and shuttle
cock of legislative fancy. However, that may be, this provision of the 
constitution must be held to serve some substantial purpose, and to the 
end that the will of the people may not be defeated by too narrow an 
interpretation of its terms, we have reached the conclusion that, in 
obedience to this amendment to the constitution the taxing officials of 
any political subdivision of the state must provide in the resolution or 
ordinance authorizing such issue, or in a resolution or ordinance in 
relation to the same subject-matter passed prior to the issuing of such 
bonds, for levying and collecting annually by taxation an amount sufficient 
to pay the interest thereon and provide a sinking fund tor their final 
redemption at maturity. This, of course, does not require the im· 
mediate levying of a tax certain, either in amount or rate, for the pro
vision of this amendment is that this tax shall be levied annually and 
collected annually, but it does mean that, at the time the issue ot bonds 
is authorized, the taxing authorities proposing to issue such bonds shall 
provide that a levy shall be made each year thereafter during the term 
of the bonds in an amount sufficient to pay the interest thereon ana 
retire the bonds, and such provision, so made at the time the bonds are 
authorized, shall be binding and obligatory upon these taxing officers of 
that political subdivision and their successors in office until the pur
pose of such levy shall have been fully accomplished by the retirement 
of the bonds so issued. Such a provision fills the full purpose of this 
amendment to the constitution and is not subject to the objection that 
it is impossible at the time of issue to determine either the amount 
that must be raised for that purpose or the rate that must be levied to 
raise such an amount. That amount may be determined from year to 
year, and levied annually, for that is the command of the amendment 
itself; but having declared at the time of the issue of such bonds that 
a levy shall be made in an amount sufficient, there then remains for 
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the taxing officials the mere matter of calculation as to the amount. 
The levy must be made at all events in pursuance to the original. pro
visions therefor, and subsequent taxing authorities must malce such 
annual levy, regardless of what exigencies may arise in the future." 

So that at the time you issue such bonds, it is necessary to make provision 
for the payment therEof by levying an annual tax in an amount sufficient to 
pay the interest and principal upon said bonds and to provide a sinking fund 
for the extinguishment of said bonds when the same become due and pay
able. 

Inasmuch as said section 7596-1 G. C. will not become effective until July 
1, 1917, I am of the opinion that any bonds issued prior thereto cannot be brought 
within its terms. 

In direct answer to your questions, then, I advise you: 
(1) Under section 5656 of the General Code a board of education may 

borrow money to pay an indebtedness due for salaries of teachers. 
(2) If bonds are sold covering such indebtedness, an amount sufficient to 

redeem said bonds and the interest thereon shall be placed in the annual budget 
by your board of education and levied for the sinking fund for that pu:rpose, 
and such bonds being issued prior to the going into effect of section 7596-1 G. C., 
as amended, they will not be redeemed at maturity by the auditor of state from 
the state aid fund. 

Yours very truly, 
JosEPH McGHEE, 

A.tt orney-General. 

317. 

STATE DENTAL BOARD-MAY MAKE RULES GOVERNING ITS PRO
CEDURE-NOT IN CONFLICT W.ITH THE STATUTORY OR COMMON 
LAW PRINCIPLES OF PROCEDURE. 

All state boards are amenable to the statutes of the state, but the state rlental 
~oard may rnake necessary rules covering its procedure which cannot be in 
derogation of statutory or common law principles of procedure. 

COLUMBUS, OHIO, May 29, 1917. 

Hox. HoLsTo:s BARTILsox, Member State Dental Board, Columbus, Ohio. 

DEAR Sm:-I have yours of May 15, 1917, as follows: 

"Can the state dental board, under section 1315, make a rule 
whereby resolutions can be submitted .to members of the said board 
while the board is in adjournment, and a vote be cast on the said reso
lutions by mail? 

"Are not all state boards amenable to the statutes of the state and 
parliamentary usages?" 

General Code section 1314 provides in part: 

"The governor, with the advice and consent of the senate, shall ap
point a state dental board consisting of five persons • "' •. One mem· 

27-Vol. I-A. G. 
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ber shall be appointed each year as the respective terms of the present 
incumbents expire, and shall serve for the tErm of five years and until 
his successor is appointed and qualified. " "' *" 

General Code section 1315 provides: 

"The state dental board shall organize by the election from its 
mEmbers of a president and a secretary. It shall hold a meeting on 
the fourth Monday in June and October of each year, and other meet· 
ings as it deems necessary at such times and places as the board desig
nates. The October meeting shall ba held in the city of Columbus; the· 
June meeting may be held at such place as the board designates. A 
majority of the mEmbers of the board shall constitute a quorum, but a 
less number may adjourn from time to time. The board shall make 
such reasonable rules and regulations as it deems necessary; provided, 
however, that it shall require the concurrence of a majority of the mem
bers of the board to grant, to refuse or to revoke a license." 

General Code section 1318 provides in part: 

"The state dental board shall * * * keep a record of its pro· 
ceedings * * • " 

The word "board" is defined by "Century" as: 

"A number of persons having the managoment, direction or super· 
intendence of some public or private office or trust; as a board of direc· 
tors; a board of trade; the board of health; or a school board." 

The state dental board, then, is a body composed of the number of five 
persons, three of whom are necessary to constitute a quorum to do business, 
although, as noted above, a less number may adjourn from time to time. That 
a board must act as a unit and not as individuals has been frequently held. It 
is made the duty of the board to hold regular meetings at certain specified 
times and placEs for the transaction of any business which may be necessary 
in relation to the enforcement of the dental laws of this state. The board may 
also hold other meetings as it deems necessary and at such times and places 
as the board may designate. The member of the board who is elected president 
shall preside at such meetings, if present, or not otherwise disqualified, and the 
secretary who is also a member shall keep a record of the proceedings of the 
board. The public, for whom they act, have the right to their best judgment 
after free and full discussion and consultation among themselv~s of and upon 
the public matters entrusted to them to act upon. Such deliberation, consul· 
tation and discussion is lacking when they attempt to act separately. In re 
Ex parte John Walker, Habeas COTpus, 8 Bullt.tin, 198, the petitioner asl,ed 
for a writ of habeas corpus, charging that the board of directors of the Cin· 
cinnati workhouse illegally restrained him of his liberty. He produced in court 
a paper signed by three of the directors authorizing his discharge, but the court 
held that the discharge was not valid "for the reason that it was not the 
result of the joint deliberation of these members or of the other members of 
the board and simply amounted to the individual act of each member; and that 
it was not a valid act." The court further held on page 200: 

"Where a duty is devolved upon them by the legislature to discharge 
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as a board, ana a quorum may do an act, it is contemplated that each 
member is entitled to the opinion and judgment of his fellows; and that 
where any matter is brought before the board, requiring action, that 
there should be action only after a joint consideration of the question 
* * * that they may act advisedly, and that each one may know 
what his fellow member's opinion is, and thus be able to act advisedly." 
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If, then, the act when performed would not be a valid act, the board is 
without power to make a rule whereby resolutions can be submitted to mem
bers of the said board to be acted upon by them individually, and when the 
board is not in session. 

Your second question is, Are not all state boards amenable to the statutes 
of the state and parliamentary usages? You will understand that any board 
which is the creature of statute can do only those things which are specifically 
granted or in certain cases those incidental things necessary to carry {)Ut the 
powers specifically granted. 

General Code section 1315 provides that the board shall make such reason
able rules and regulations as it deems necessary. This provision means that it 
may make such necessary rules of procedure as will properly permit the board 
to transact its business in an orderly and legal manner. It does not mean that 
the board· can make any rule, in derogation of law, but it does mean that the 
board can make necessary rules governing its procedure, in the absence of which 
the usual parliamEntary rules governing such bodies will govern. 

318. 

Answering your questions specifically, then, I advise you: 

First: The state dental board has no right to make a rule whereby 
resolutions can be submitted to the members of said board and be acted 
upon by them separately. 

Second: Such boards are amenable to the statutes of the state 
and may make necessary rules governing its procedure which are not in 
derogation to statutes or common law principles of procedure. 

Yours very truly, 
.JoSEPH McGHEE, 

Attorney-General. 

BOND ISSUE-FOR ERECTION OF SCHOOLHOUSE-MAJORITY OF BOARD 
OF EDUCATION MAY PASS RESOLUTION PROVIDED FOR IN SECTION 
7626 G. C. 

In issuing bonds under the provisions of sections 7625 to 7628 G. 0., in
clusive, the provisions of section 7629 G. 0. do not apply ana a majority of the 
bow·d of education may pass a resolution as provided in section 7626 G. 0. 

COLUMBUS, OHIO, May 30, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLE~IEX :-Through your department I am answering a communication 
received from Hon. Harry S. Commager, Director of Law, Toledo, Ohio, as I 
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consider the matter of sufficient importance to demand an answer. The com
munication from said Harry S. Commager reads as follows: 

"The director of schools of the city school district of the city of 
Toledo has requested this department to submit to you for an opinion 
the following: A bond issue for the acquiring of land and the erecting 
of a high school was submitted at a general election to the electors of 
the city school district, under section 7625 of the General Code of Ohio, 
and a majority of the electors voted in favor of the issuance of said 
bonds for said purpose. Thereafter, and in conformity to section 7626 
of the General Code of Ohio, a resolution providing for the issue and 
sale of said bonds was presented to the board of education, all members 
being present. The vote on said resolution being three yeas and two 
nays. Query: Did said resolution pass? This involves a construction 
of sections 7627 and 7629 of the General Code." 

The question submitted by the director of law of Toledo has to do with 
the construction of sections 7625 to 7629 G. C., inclusive. 'I'hEse sections are too 
lengthy to quote in full, but an understanding of the question involved makes 
it necessary to quote sections 7625, 7626 and 7629. 

Sections 7625 and 7626 G. C. read as follows: 

"Sec. 7625. W)hen the board of education of any school district de
termines that for the proper accommodation of the schools of such dis
trict it is necessary to purchase a site or sites to erect a schoolhouse 
or houses, to complete a partially built schoolhouse, to enlarge, repair 
or furnish a schoolhouse, or to purchase real estate for playground 
for children, or to do any <Jr all of such things, that the funds at its 
disposal or that can be raised under the provisions of sections seventy
six hundred and twenty-nine and seventy-six hundred and thirty, are 
not sufficient to accomplish the purpose and that a bond issue is neces
sary, the board shall make an estimate of the probable amount of money 
required for such purpose or purposes and at a general election or 
special election called for that purpose, submit to the electors of the 

· district the question of the issuing of bonds for the amount so estimated. 
Notices of the election required herein shall be given in the manner 
provided by law for school elections.'' 

"Section 7626. If a majority of the electors, voting on the proposi
tion to issue bonds, vote in favor thereof, the board thereby shall ba 
authorized to issue bonds for the amount indicated by the vote. The 
issue and sale thereof shall be provided for by a resolution fixing the 
amount of each bond, the length of time they shall run, the rate of in
terest they shall bear, and the time of sale. Such bonds shall be sold 
in the manner provided by law." 

Section 7627 G. C. makes provision for the conditions and limitations under 
which the bonds authorized by a vote of the people are to ba sold, and section 
7628 G. C. provides for the making of a levy to provide for the redemption of 
the said bonds at maturity and interest. 

Section 7629 G. C. reads as follows: 

"The board of education of any school district may issue bonds to 
obtain or improve public school property, and in anticipation of income 
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from taxes, for such purposes, levied or to be levied, from time to time, 
as occasion requires, may issue and sell bonds, under the restrictions 
and bzaring a rate of interest specified in sections seventy-six hundred 
and twenty-six and seventy-six hundred and twenty-seven. The board 
shall pay such bonds and the interest thereon when due, but provide 
that no greater amount of bonds be issued in any year than ,\·ould 
lqual the aggregate of a tax at the rate of two mills, for the year next 
preceding sueh issue. The order to issue bonds shall be made only at 
a regular meeting of the board and by a vote of two-thirds of its full 
membership, taken by yeas and nays and entered upon its journal." 
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In the communication of the director of law he states that an election was 
held under the provisions of section 7625 G. C., a majority of the electors voting 
for a bond issue. That the board of education by a vote of three to two, all 
members being present, voted, to issue bonds under the provisions of section 
7626 G. C., a majority of the board thus voting for the issuing of bonds. The 
question now is as to whether the provisions of section 7629 G. C. requiring that 
"the order to issue bonds shall be made only at a regular meeting of the board 
and by a vote of two-thirds of its full membership, taken by yeas and nays and 
entered upon its journal" apply to the action of the board of education taken 
under section 7626 G. C. If said provisions do apply, the resolution failed to 
pass. If the provisions of section 7629 G. C. do not apply, the resolution 
passed. 

Upon examination of these sections, one will readily see that they provide 
for the issuing of bonds under two diff~rent authorities and two different con
ditions. Section 7629 G. C. provides for the issuing of bonds by the board of 
education of any school district without any reference to a vote of the people, 
while sections 7625 to 7628 G. C., inclusive, provide for the issuing of bonds by 
a board of education of any school district, authority having b:en received for 
the issuing of the bonds by ao favorable vote of the people in the district. Upon 
a careful comparison of these two provisions, it will be evident that the method 
fo1· i:;suiug bonds under the authority of the people in no wise refers to the 
provisions of section 7629 G. C., either directly or indirectly, which section 
provides for issuing bonds upon the authority of the board of education alone. 
It is true section 7629 G. C. provides that the bonds issued under th3 authority 
·Of said section shall be issued under the restrictions and bearing a rate of in
terest specified in sections 7626 and 7627, but this simply places a restriction 
upon the bonds issued and not upon the method by which the resolution to issue 
the bonds shall be passed, and sections 7626 to 7628 G. C., inclusive, do not in 
any way make reference to the provisions of section 7629. Hence, one would 
immediately conclude that sections 7625 'to 7628 G. C., inclusive, furnish a com
plete, comprehensive and all-inclusive plan for issuing bonds, and that the con
ditions and limitations therein set out are in no wise related to or modified by 
the provisions of section 7629 G. C. 

But there is another thing that is also fairly apparent upon the face of 
these statutes and that is that they arc not logically arranged. A logical ar
rangement would require that section 7629 G. C. should stand before sections 
7625 to 7628 G. C., inclusive, for the reason that section 7629 provides for the 
issuing of bonds by the board cf education of any district without a vote of 
the people and sections 7625 to 7628 G. C. provide that, if the board of educa
tion cannot secure sufficient funds for buying sites and erecting schoolhouses 
under the provisions of section 7629, then in that event they may submit the 
proposition to the voters of the district aslling permission to make a greater 
issue ·of bonds than the board is permitted to make without a vote of the people. 
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It will be very instructive if we look into the ongm and the history of 
these statutes and trace them very briefly down to the present time. These 
statutes were first enacted in the year 1873 and they form a part of an act "for 
the re-organization and maintenance of common schools" found in 70 0. L., page 
195, these particular statutes being found on page 211. The general purport 
and intEnt of these statutes were the same when they were first enacted as 
they are now, but what is now section 7629 stood first in the original enact
ment and what are now 7625 to 7628 G. C., inclusive, followed, thus making 
the arrangement of these sections logical. 

It will not be necessary for us to note the different pnwisions of these 
statutes nor to trace the changes as they were made from time to time but it 
will suffice to say, as said before, that the provisions of these statutes have 
been from the beginning practically the same. But I desire to note particularly 
the history of the last sentence of section 7629 G. C. which is the matter that 
is particularly in question in the communication from the director of law. 
This sentence has been carried through as a part of the section from the be
ginning. When this statute was first enacted the said provision read as fol
lows: "Provided, that the order of such board to issue such bonds, be made 
only at a regular meeting thereof, and by a vote of a majority of all the mem
bers of such board taken by yeas and nays entered on the journal of the board." 
From this reading it is quite evident that this provision was not intended to 
apply to any other bonds excepting those issued under the provisions of the 
section in which it is found. 

In 95 0. L. 530, this particular provision was modified to read as follows: 

"But the ·order to issue such bonds shall be made only at a regular 
meeting of the board and by a vote of not less than three-fourths of all 
the members thereof, taken by yeas and nays and entered on the journal 
of the board." 

The same observation can be made in reference to the provision as amended 
as was made in reference to the provision before it was amendEd, namely, that 
it is clear that it was not intended to apply to the issuing of any other bonds 
excepting those provided for in this particular section. 

In 97 0. L. 357 this particular provision was again amended and made to 
read as it is now found in the General Code. But throughout the entire history 
of these two statutes this particular provision with all its changes was always 
made specifically and definitely a part of what is now section 7629 G. C., and 
this section as a whole in all its chang<;s never made any reference whatever 
to the other statute which provides for the issuing of bonds under the authority 
of a vote of the people. And, further, the statute which provides for issuing 
bonds under the authority of a vote of the paople throughout its entire history 
never made any reference, either directly or indirectly, to the provisions of 
section. 7629 G. C. It provided throughout its history merely that the board of 
Education shall be authorized to do so and so if a majority of the qualified 
electors vote for levying taxes or for issuing bonds for the purpose of purchasing 
a site or erecting a building. It is a fundamental principle applying to all 
boards, committees or commissions that unless other provisions are made a 
majo,rity of the board, committee or commission may transact business along 
any line, and it seems to me quite evident that it was the intention of the legis
latur~ under the provisions of sections 7625 to 7628 G. C., inclusive, that this 
principle should apply to the board of education in issuing bonds under the 
authority of a vote of the people and that it requires but a majority of the 
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board to enact the necessary legislation in order to carry out the mandates 
of the people as expr~ssed at the polls. This conclusion would also seem to 
be in harmony with the natural and logical view of the situation. We know 
that the people generally demand that more restrictions and limitations be 
thrown around the actions of their servants when said servants act without 
any authority from the people than they demand when their servants act in 
merely carrying out the wishes or mandates of the people as expressed directly 
at the polls. We also note that the legislature is wont, in view of this, to place 
greater restrictions and greater limitations upon officers and boards who act 
without any authority directly from the people than they place upon officers 
and boards who get their authority to act directly from the people. 

The above construction of these statutes is in harmony with this general 
principle. Hence, in view -of the manifest intention as set forth in the said 
statutes as they now exist, and in view of the light that is thrown upon them 
by tracing their history from their first enactment, and in view of the general 
principle which controls the legislature in matters of this kind, I am of the 
opinion that the provisions of section 7629 G. C. do not in any way limit or 
modify the pro.visions of sections 7625 to 7628 G. C., inclusive, and that a 
majority of the board of education may pass a resolution to carry out the man· 
dates and wishes of the people as expressed at the polls. 

319. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY AUDITOR-NOT COMPELLED TO ISSUE WARRANT FOR MA
TERIAL PURCHASED BY COMMISSIONERS-WHERE CONTRACT NOT 
LET IN COMPLIANCE WITH SECTION 2445 G. C. 

In those cases in which the county commissioners, in entering into contracts 
tor nwterial tor the use of the county, {ail to comply with the provisions of 
section 2445 G. G., the county auditor is not compelled to issue his warrant in 
payment of the material so furnished. even thou_qh the county commissioners 
pass favorably upon the bills and order the county attditor to issue his warrqnts 
in payment of the same. 

CoLu::~rnus, Onro, May 31, 1917. 

Hox. GEOHGE F. CnAwi•'OHD, Prosecuting Attorney, Greenville, Ohio. 

D~:An Sm:-Your communication of April 13, 1917, was received, which com
munication reads as follows: 

"The auditor of Darke county has asked m2 for an opinion on issuing 
warrants on bills allowed by the county commissioners, the contracts 
for which were not awarded in accordance with section 2445 of the 
General Code. 

"I prepared an opinion for the auditor, but on account of the un
pleasantmss that is sure to arise, and on account of the sum involved 
in the various bills, approximating perhaps $6,000.00, I havP- some hesi· 
tancy in handing down this decision to the county auditor without a 
review of the matter by the attorney general. 
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"In my opmwn, which is herewith enclosed, I have sE:t out the 
authorities on which I based the conclusion reached. Unless there is 
some later decision than that in the 60th 0. S., referred to in the €n
closed opinion, and which section of the statute was, with others, con
sidered in that opinion, I am unable to see why the auditor would be 
compellrd to issue the warrants." 

Your communication saYs nothing whatever about the nature of the con
tracts in reference to which the county commissioners have allowed the bills 
and ordered the county auditor to issue his warrant for the payment of the 
same. But from your letter I am assuming that the contracts, in reference 
to which the bills were incurred, were contracts which the county commis
sioners are authorized to make under the law; that the material was furnished 
at the instance and request of the county commissioners; that the material 
was furnished in good faith and was placed on the public roads of your county; 
that the material so furnished and placed upon the public highways cannot be 
returned to those furnishing same and thus b3 put in statu quo; that no fraud 
was practiced, either by the county commissioners or the persons who furnished 
the material, at the instance of the county commissioners; that there was no 
record made by the county commissioners ·of their transactions in the matter 
of the purchase of said material, as provided for under the provisions of section 
2445 G. C.; and that the county commissioners have allowed the bills claimed 
due for material furnished and have ordered the county auditor to issue his 
warrant in payment of the same. 

Now, the question is as to whether the county auditor is compelled to honor 
the orders of the county commissioners and issue his warrants thereunder. 

Section 2445 G. C. reads as follows: 

"No contract entered into by the county oommissioners, or order 
made by them, shall be valid unless it has been assented to at a reg
ular or sp<:cial session thereof, and entered in the minutes of their pro
ceedings by the auditor." 

Your communication states that the provisions of said section have not 
been complied with, on the part of the county commissioners. 

Under the law as applied to the facts, what is the answer to your ques
tion? 

As there is considerable money involved and as material has been furnished 
by the parties in good faith and the county is getting the benefit from the same, 
and is in.no position to return it, and the county commissioners have allowed 
the bills claimed due for the material furnished, your qUEstion is entitled to 
careful consideration. This I shall attempt to give it. 

The statute says: 

"No contract entered into by the county con::;missioners * * * 
shall be valid unless it has been assented to at a regular or· special 
session thereof; and entered in th2 minutes of their pro::eedings * * *." 

The provisions of this section seem to be plain. Unless certain conditions 
therein set out are complied with, it says no contract shall be valid. If the 
contract is not valid, no rights could be pr::dicated thereupon. Further, those 
having claims against the county for material so furnished under contracts, in 
which the county commissioners have not complied with the terms of the 
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statute, would be compelled to base their right of action against the county, in 
case of a suit upon thes:- contracts so entered into. But as the contracts are 
not valid, but void, the claimants could not predicate a cause of action upon 
them. 

It follows that if those having claims against the county cannot predicate 
them upon said invalid contracts, the county auditor could not be compelled to 
issue his warrant in payment of the claims. This would seem to be the natural 
conclusion to be drawn. 

The county commissioners had no right to mal'e an order allowing the bills. 
If one were to hold otherwise, what use would such statutes as the above serve? 
The provisions of this statute and other statutes which place r<:strictions upon 
the right of public officials to contract were enacted with a view to restrain 
officials from entering into contracts in a promiscuous way, and were intended 
to protect the rights of the public in the matter of the expenditure of money 
dnived from taxation. 

The question of good faith cannot enter into the consideration of such a 
statute. There is no such a question contemplated in its terms. Supposing the 
rule of "good faith" should be adopted. How is anyone going to show "bad 
faith?" So that from a mere reading of the statute and from the drawing of a 
natural conclusion from the language of the same, one must conclude that the 
county auditor is not bound to issue his warrant for the payment of said claims; 
nor have the persons furnishing material any right to recover for the same 
against the county. 

But what have the courts .o.f our state held in reference to this statute and 
other statutes containing restrictive provisions in reference to the right of public 
officials to contract? There is an abundance of authority upon this proposition 
and it cannot be said that it is all harmonious. But when the cases are studied 
carefully, it will be found that in the main the c:Jurts of our state agree on the 
construction that should be placed upon said statutes and obligations and rights 
arising thereunder. There is obiter dictum in a number of decisions which 
would seem to b3 at variance with the general line of authority, but outside 
of this the decisions of our courts are harmonious. 

I desire to note a number of cases upon this point. 

In 58 0. S. 558 there is a case styled City of Lancaster v. Miller. While this 
case did not have under consideration the direct question involved in your in
quiry, yet the court was construing in said case one of these restrictive statutes. 
The second and third branches of the syllabus in said case read as follows: 

"2. Nor will such contract impose on the corporation a valid obli
gation tven if bids were advertised for pursuant to said section 2303, 
unless the auditor, or clerk, of the corporation, as the case may be, 
'shall first certify that the money required for' that purpose 'is in the 
treasury to the credit of the fund from which it is to be drawn,' etc., as 
required by section 2702, Revised Statutes. 

"3. Where either of such requirements has been omitted the munic
ipality will not by the acts of its officers be estopped to set up such 
omission as a defense to an action brought against it on such con· 
tract." 

On pagfs 575-6 of the opinion, the court uses the following language: 

"The corporation should not be estopped by the acts of its officers 
to set up these statutes in defense to contracts made in disregard of 
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them. It would be idle to enact thos3 statutes, and aft2rward permit 
their practical abrogation by neglect or other misconduct of the officers 
of the municipality. If such effect should be given to such acts of munic
ipal officers it would defeat the op:raticn of the statutes. The strict 
enforcement of these provisions may occasionally cause instances of in
justice; it is possible that municipal bodies may a:o-cure benefits under 
a contract thus declared void and nfuse to make satisfaction. In the 
nature of things, however, these instances will be rare. Those who 
deal with public agencies entrusted with the management of municipal 
affairs, usually experiEnce liberal treatment. Such agencies are not 
stimulated to acts of injustice by cupidity. Self-interest, that great 
motive to over-reaching, is absent. If, however, cases of hardship occur, 
they should be attributed to the folly of him who entered into the 
invalid contract. The gateways of municipal prodigality should not be 
left wide open, because an attempt to narrow them may cause an occa
sional instance of seeming hardship_" 

In Buchanan Bridge Co. v. CampbEll et al., Com'rs., 60 0. S. 406, there are 
facts as nearly similar to the facts involved in your question as it would be 
possible to get. The syllabus of this case reads as follows: 

"A contract made by county commissioners for the purchase and 
erection of a bridge in violation or disregard of !.he statutes on that 
subj2ct, is void, and no recovery can be had against the county for the 
Yalue of such bridge. Courts will leave the parties to such unlawful 
transaction where they have placed themselves, and will refuse to grant 
relief to either party." 

It will be notic2d in the statement of facts set out in said cause that the 
commissioners never caused any memorandum or minute, concerning the purchase 
or order f·or the bridge material in question, to be entE'red on the county com
missioners' journal; that the plaintiff furnished the material in good faith; 
that the material was used by the county commissioners in the construction of 
the bridge in question; and that the county commissioners, at the request of 
the plaintiff, signed and delivered to it two certain w::trrants or ord2rs directing 
the auditor to issue or draw his warrant or warrants on the treasurer of said 
county for the payment of the same. At this particular juncture proceedings 
in injunction were begun by the prosecuting attorney against the county 
officials, seeking to enjoin the payment of the money claimed due the plaintiff 
from the board of county commissioners. 

The court on p. 419 used the following language: 

."Whatever the rule may be elsewhere, in this state the public policy, 
as indicated by our constitution, statutes and decided cases, is, that to 
bind the state, a county or city for supplies of any kind, the purchase 
must be substantially in conformity to the statute on that subject, and 
that contracts made in violation or disregard of such statutes are void, 
not mer€ly voidable, and that courts. will not lend their aid to enforce 
such a contract directly or indirectly, but will leave the parties where 
they have placed themselves. If the contract is executory, no action can 
be maintained to enforce it, and if executed on one side, no recovery 
can be had against the party of the other side. 
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"In line with the spirit of this section, statutes have been passed pro
viding for the public letting of contracts after advertisement by munic
ipalities and providing that contracts not so let shall be void; and this 
conrt has construed those statutes as absolving municipalities from all 
obligations as to contracts made, work done, or supplies furnished in 
violation or disregard of such statutes." 

On p. 425 the court says: 

"These omissions arc fatal to the validity of the contract, and by 
force of the above cited sections of the statute, the contract is totally 
void and imposed no obligation on either party to it. 

"The statutes are notice to the world as to the extent of the powers 
of the commissioners, and the bridge company is bound by that notice. 
It knew, and was bound to know, that the commissioners had no power 
to thus enter into a contract, and that a contract thus attempted to be 
entered into would be null and void and would not bind either party. 

"It is necessary to so construe the statutes, in order to prevent the 
evils which induced the enactment of them. If such statutes could be 
evaded, there would always be found some public servants who would be 
ready and willing to join in transactions detrimental to the public, but 
favorable to themselves or some favored friend; and if public officers 
should be ever so honest, some persistent agent or salesman would im
pose upon them, and obtain more out of the public treasury than is justly 
due. When the provisions of the statute are fnllowed, and all is done 
openly and publicly, the public interests are best conserved, and even 
then there is often complaint to the effect that some one has been 
favored_" 
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In this case it will be further noticed that the court held not only that the 
express contract was void and therefore the plaintiff was not entitled to recover 
under the contract, but that the plaintiff could not recover as upon an implied 
eontract_ This case would seem to be decisive of the question asked by you, but 
I will note very briefly a few other cases. 

In the case of The City of Wellston v. Morgan, 65 0. S. 219, the court held 
in the syllabus as follows: 

"While there is implied municipal liability at common law, the 
statutes of this state provide the manner in which contracts, agree
ments, obligations and appropriations shall be made and entered in~o 
by municipalities, and they cannot be entered into otherwise than as pro
vided by statute. 

"There has been no implied municipal liability in matters ex con
tractu in this state since the passage of the act of April 8, 1876 (73 0. 
L. 125), part of which now forms section 1693 Revised Statutes. 

"To state a good cause of action against a municipality in matters 
ex contractu the petition must declare upon a contract, agreement, obli
gation or appropriation made and entered into according to statut~'. A 
petition on an account merely, or qu.antun~ meruit, in such cases, is ll{)t 
sufficient. 

"Persons dealing with officers of municipalities must ascertain for 
themselYes and at their own peril that the provisions of the statutes ap
plicable to the making of the contract, agreement, obligation or appro
priation have been complied with." 
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In the opm10n of the court a review is made of previous cases decided in 
reference to restrictive statutes, and the conclusion of law set out in the syllabus 
was drawn from the same. 

Possibly the last expression of our supreme court upon matters of this kind 
is to be found in the case of The Village of Carthage v. Diekmeier, 79 0. S. 323. 
While this case had to do with the provisions of our statutes requiring the cer
tificate of the proper officer, that the money is in the treasury to the credit of · 
the proper fund, before a contract can be entered into or order made for the 
expenditure of money, yet the reasoning by which the court arrived at its 
conclusion in said case is in point in this case. It reviewed a great many former 
decisions rendered by the same court and affirmed the findings made in said 
causes. 

The following language is used by the court on p. 346 of the opinion: 

"It is there held, not only that the terms of a statute regulating the 
execution of a contract whereby public money will be expended, must 
be followed, but where the statutory requirements have been omitted, 
the corporation will not by the acts of its officers be estopped to set up 
such omissions as a defense to an action brought against it on such con
tract. The strictness of the rule is justified in the opinion of the court 
on page 575. Among other things, it is there said: 'Contracts made in 
violation of these statutes should be held to impose no corporate liability. 
Persons who deal with municipal bodies for their own profit should be 
required at their peril to take notice of limitations upon the powers of 
those bodies which these statutes impose.' The next paragraph of the 
opinion is also in point here, but space is not ours for its present quota
tion." 

(The above reasoning was based upon McCloud & Geigle v. City of 
Columbus, 54 Ohio St. 439, and Lancaster v. Miller, 58 Ohio St. 558.) 

The question might be raised as to whether the fact that the county com
missioners allowed these claims and ordered the county auditor to issue his 
warrant in payment of the same, might not have some effect upon the conclu· 
sion to b3 drawn; and whether a suit in mandamus might not lie against a 
county auditor to compel him to issue his warrants, the orders f.or which having 
been made by the county commissioners. We find this question to have been 
cited in State ex rei. Baen v. Yeatman, Auditor, 22 0. S. 546, in which the court 
held, in the third branch of the syllabus, as follows: 

"Where such contract is made, in disregard of the provisions of that 
section, a mandamus will not be awarded to compel the auditor of the 
county to draw a warrant on the treasurer for the payment of the sum 
allowed by the commissioners as the amount due on the contract." 

This same question was also answered in Printing Co. v. State, 68 0. S. 
362. 

Upon this question I desire also to cite an interesting case, found in 114 
Fed. Rep. 745, styled Lee v. County Com'rs. In this case the county commis· 
sioners entered into a contract with the Canton Bridge Company, for the fur
nishing of materials for bridges, and failed to comply with the provisions of 
the statutes in reference to the making of said contract. In this case the bridges 
were furnished, the bills for the same were allowed by the county commissioners, 
and the county auditor ordered to issue his warrant in payment for the same. 
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The county auditor issued his warrant and the county treasurer practically 
accepted the warrant by endorsing thereon: "Not paid for want of funds.'' At 
this juncture, the county officials were enjoined, the court holding that they 
had no authority to pay out the money, because the whole matter rested on an · 
illegal contract. This was conceded by the court and by the counsel in this 
said case. 

As said before, there are a few cases which at first sight do not seem to 
be in harmony with the foregoing conclusion. One of these cases is Emmert v. 
City of Elyria, 74 0. S. 185. In the opinion rendered in this case, on p. 194, 
we find the following language: 

~ 

"But, because a municipality is not legally liable to pay for a 
public improvement, it does not follow that it is not under a moral 
obligation to do so or that a court because it will not enforce payment 
will enjoin it. The contract for pavin~ this street is not ultra vires. If 
invalid it is so merely because the contract was made before the bonds 
to provide the money to pay for it were sold. Now that the work has 
been done in accordance with the contract and the bonds have been 
sold and the money to pay for it is in the treasury, it is right that it 
should be paid for and a court of equity ought not, unless its failure to 
do so would defeat the purpose of the law, prevent the municipality 
from doing what equity and fair dealing would exact from an in•U· 
vidual." 

But it must be remembered that this case was dealing with the_question as to 
whether public officials could be enjoined from paying money due under a con
tract, when the provisions of our statutes have not been complied with in enter
ing into the contract, and not with the question as to whether the party who 
entered into the contract with the county commissioners could recover in a suit 
against the county. But the decision in this case finds no fault with the general 
proposition of law above laid down, as will be seen in the following language 
used by the court on p. 194: 

"Applying these provisions, it has been held that in a suit on a con
tract against a municipality an averment of an observance of them is 
essential to the statement of a cause of action, that in the absence of 
the strict observance of them no liability is incurred by the municipality, 
that an implied liability on the municipality cannot be created by its re
ceiving or retaining the benefit of performance of such a contract by the 
other party and that it is not estopped by the acts of its agents or 
officers, for the reason that these provisions are intended for the pro
tection of the citizen, and that persons dealing with its efficers are 
presumed to know the extent of their authority.'' 

Another case which might seem to be at variance with the conclusion 
arrived at in answering your question, is found in 77 0. S. 7, styled State ex rel. 
v. Fronizer et al. The facts in this case were entirely different from the facts 
set out in the case under consideration, in that the court was passing upon 
the question as to whether the county could recover money which had been 
paid out under a contract illegally entered into on the part of the county com
missioners. The court was not passing upon the question as to whether a re
covery could be had against the county under a contract illegally entered Into 
on the part of the county commissioners. So that the holding in this ease would 
not control nor even modify the holding in the ease under CQDSideratton.. 
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There is also an opm10n rendered by Hon. Timothy S. Hogan, one of my 
predecessors, found in Vol. I, p. 808 of Annual Report of the Attorney-General 
for 1914, that might at first sight seem to be at variance with the question 
under consideration. But the question upon which Mr. Hogan passed was as 
to whether the county commissioners might pay for certain printed matter 
which they had purchased under a contract, in which the provisions of the 
statutes were not complied with; not whether they could be compelled to pay, 
but whether they would be allowed to pay. Mr. Hogan held that while the 
contract was void, yet the county commissioners, if they desired to do so, coulu 
pay what would be a reasonable amount for said printed matter. So that the 
facts in the case passed upon by him were different from the facts in the case 
under consideration, and to say the very least, Mr. Hogan went the limit in 
arriving at the conclusion which he reached in said matter. 

I desire to say that I noted the suggestions made ·by you in your com
munication and gave the same the consideration to which they were entitled. 

So that in view of all the above, answering your question specifically, I am 
of the opinion that your county auditor cannot be compelled to issue his war
rants in payment for the amount claimed due for material furnished your 
county under said contracts; neither could those persons furnishing said material 
recover from the county the value of the material so furnished. 

320. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY BOARD OF REVISION-POWER TO HEAR COMPLAINTS AGAINST 
AND REVISE VALUE OF REAL PROPERTY-COUNTY AUDITOR
POWER TO REVALUE AND ASSESS REAL ESTATE. 

It the county auditor and the county commissioners, proceeding under the 
provisions ot section 5548 General Code, as amended Senate Bill 177, find that· 
the. real property in any tax assessment district is assessed tor taxation at its 
true value in 'ntoney as the same now appears on the tax duplicate, and as q. 
consequence of such findings the 1916 valuation of s1tch real property is en
tered upon the tax list tor the year 1917, the county board, ot revision provided, 
tor in said act has no power under the provisions ot section 5605 ot the Gen
eral Code, as in saia act amended, to revise the val1tes of such real property. 

Neither has such county board of revision any power under sections 5597 
and 5609 General Code to hear complaints filed against real property valuations 
in such tax assessment aistrict. 

Section 5548-1, as amended in Senate Bill177, authorizing the county auditor 
to revalue and assess any part of the real estate contained in a tax assessment 
district or subdivision which has been assessed by him in the manner provided 
tor by section 5548 General Code, has no application to real property in a tax 
assessment district or subdivision which by action of the county auditor and 
the county commissioners under the fir.~t part ot said section 5548 has been car
ried into the 1917 tax list at the 1916 valuations. 

COLUMBUS, OHIO, May 31, 1917. 

The Tax commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have the honor to acknowledge receipt Of your !a.vQr of 
March 31, 1917, in which you ask for my opinion as follows: 
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"If the county auditor and the county commissioners, proceeding 
under the provisions of section 5548 G. C., find that the real property 
in any township, village, ward or assessment district is assessed for 
taxation at its true value in money as the same now appears on the tax 
duplicate, and as a consequence of such finding the 1916 valuation of 
real estate is entered upon the tax list and duplicate for the year 1917, 
has the board of revision any power under the provisions of section 
5605 of the General Coda to revise the values of such real property and 
may complaints be filed against such valuations under the provisions 
{)f section 5609 G. C. and oe heard by the board under the provisions of 
section 5597 G. C.? 

"Is the determination by the county auditor and county commis· 
sioners such an assessment as will authoriza the county auditor under 
the provisions of section 5548·1 to thereafter at any time revalue and 
assess any part of the real estate contained in such subdivision where 
he finds that the same has changed in value or is not on the duplicate 
at its true value in money upon notice to the owner of such real 
estate?" 
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The first question in your communication is whether or not the board of 
revision provided for in Senate Bill No. 177 has any power under the provisions 
of section 5605 General Code to revise the values of real property in a tax 
assessment district or subdivision, the real property valuations of which are 
carried into the 1917 tax duplicate by the action of the county auditor and the 
board of county commissioners at the 1916 valuation. This question calls for 
a consideration of sections 5548, 5580, 5598 and 5605 General Code, which sec
tions, so far as material to the question at hand, provide as follows: 

"Sec. 5548. Each county is made the unit for assessing real estate 
for taxation purposes. The county auditor in addition to his other 
duties, shall be the assessor for all the real estate in his county for 
purposes of taxation, provided that nothing herein shall affect the power 
conferred upon the tax commission of Ohio in the matter of the valua
tion and assessment of the property of any public utility. Upon the tak
ing effect of this act, on or before the second Monday in April, 1917, and 
annually thereafter between the first day of January and the first day 
of February, the county auditor shall ascertain whether the real prop
erty in each township, village, ward, or assessment district, as provided 
in section 3349 of the General Code, is assessed for taxation at its true 
value in money, as the same then appears on the tax duplicate. If he 
finds that it is assessed at its true value in money, in any such town
ship, village, ward, or assessment district, he shall, subject to the pro
visions hereinafter made, enter such valuation upon the tax list and 
duplicate for the current year. In such event, and unless he finds that 
such property is not assessed at its true value in m{)ney, in each 
such subdivision, such assessments shall constitute the valuation for 
taxation for the current year, subject to the provisions hereinafter made. 
Said county auditor shall submit his findings concerning the valuation 
of such real estate to the board of county commissioners of his county, 
and said board shall, at a hearing fixed within not less than ten nor 
more than twenty days thereafter, confirm, modify, or set aside the 
same by order entered on the journal of said board. Notice of such 
hearing shall be given by publication in a newspaper of general cir
culation in the county. If by such order it is determined that the real 
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estate in any such subdivision is not on the duplicate at its true value 
in money, then such county auditor shall proceed to assess such real 
estate in such subdivision or subdivisions. Such assessment shall also 
be made by him in any such subdivision upon the filing of a petition 
therefor with the county auditor signed by not less than twenty-five 
freeholders in such subdivision, or by the board of trustees in any such 
township, or by the council of any such village. Such petition may be 
filed at any time after January first of any year, but not later than the 
fourth Monday in April, 1917, and the first Monday in March annually 
thereafter. • • *" 

"Sec. 5580. The county treasurer, county auditor and the president 
of the board of county commissioners of each county shall constitute a 
county board of revision." 

"Sec. 5598. The county board of revision shall have power to in
vestigate all assessments on the tax list, with respect to the amount of 
property listed as well as with respect to the valuation at which the 
same is listed, in which real or personal property has been ·assessed. or 
listed. tor taxation tor the current year, but not assessments, additions 
or corrections hereafter made by the tax commission of Ohio." 

"Sec. 5605. · * * * On the first Monday of July, annually, the 
county auditor shall lay before the county board of revision the re
turns of his assessment of any real property tor the current year, and 
such board shall forthwith proceed to revise the assessment and returns 
of such real property. If the board finds that any tract, lot or parcel 
of land or any buildings, structures or improvements thereon, or any 
minerals therein, or rights thereto have been improperly listed, either 
in the name of the owner, the description or quantity thereof, or have 
been incorrectly valued, or have been omitted and not yet valued, it 
shall make the necessary corrections and shall give to each such tract, 
lot or parcel of land, or any buildings, structures or improvements 
thereon or any minerals therein or rights thereto, incorrectly valued or 
omitted, the true value in money thereof. The county auditor shall not 
make up his tax list and duplicate, nor advertise as provided in section 
5606 of the General Code, until the board of revision has completed its 
work under this section and has returned to the auditor all the state
ments and returns laid before it with the revisions and corrections 
thereof, as made by it." 

Without attempting any extensive analysis of the provrsions of section 
5548 General Code, it is sufficient for the purpose of this opinion to note that 
this section authorizes the county auditor, with the approval of the board of 
county commissioners, to carry real property in any tax assessment district 
or subdivision into the new or current duplicate at the existing duplicate valua
tion, if he finds such real property to be there assessed at its true valuation 
in money; and an "assessment" by the county auditor of real property within 
any such tax assessment district or subdivision is authorized only when re
quired by the order of the board of county commissioners made on a con
sideration of the findings of the county auditor, or when such assessment is 
petitioned for by not less than twenty-five freeholders in such tax assessment 
district or subdivision. 

It is clear from the provisions of section 5548 General Code that the "assess
ment" by the county auditor therein provided for as to real property within 
a tax assessment district or subdivision does not mean the action taken by the 
county auditor with the approval of the board of county commissioners carry-
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ing real property in such tax assessment district or subdivision into the new or 
current duplicate at the old duplicate valuation, but that the term has reference 
only to the actual assessment made of such real property by the county auditor 
on the order of the board of county commissioners finding that such real prop
erty is not assessed at its true value in money or on the petition of twenty-five 
or more freeholders of such tax assessment district or subdivision. 

It is an established rule of statutory construction that where the same 
word or phrase is used more than once in the same act in relation to the same 
subject matter and looking to the same general purvose, if in one connection 
its meaning is clear and in another it is doubtful or obscure, it is in the latter 
case to receive the same construction as in the former, unless there is some
thing in connection with which it is employed plainly calling for a different 
construction. 

Rhodes v. Weldy, 46 0. S., 234. 

Applying this rule of construction to the further provisions of section 5605 
Gen~ral Code, above quoted, the term "assessment" as therein employed is to 
be given the same meaning that the term carries in section 5548, and this being 
so, the conclusion is compelled, in answer to your first question, that inasmuch 
as under section 5605 General Code, in so far as real property is concerned, 
there is laid before the county board of revision for action only the county 
auditor's returns of his "assessment" of real property for the current year, 
said county board of revision has no powEr to revise the valuation of real prop
erty in a tax assessment district or subdivision which is carried into the 1917 
duplicate at the 1916 valuation by the action <Jf the county auditor and the 
board of county commissioners under the first part of section 5548. 

In this connection it will be observed, however, that under the general 
power given to the county board of revision by section 5598 to investigate all 
assessments on the tax list, with respect to the amount of property listed, as 
well as with respect to the valuation at which the same is listed, in which real 
or personal property has been assessed or listed for taxation for the current 
year, as well as uuder the more specific authority given to the county board 
of revision by the provisions of section 5604, such county !Joard of revision may 
investigate all real (and personal) property on the tax list, and if it finds that 
the same has escaped taxation or has been listed at less than its true value in 
money, it shall report to the county auditor all facts and information in its 
possession relating to such case; whereupon the county auditor shall make such 
inquiries and corrections as he is authorized and required by law to make in 
other cases in which real (and personal) property has escaped taxation, or has 
been improperly listed or valued for taxation. 

Your second question is whether or not under such circumstances complaint 
may be filed against the valuation of real property in a tax assessment district 
or subdivision carried into the 1917 duplicate at the 1916 valuation under the 
provisions of the first part of section 5548 G. C. This section requires the 
further consideration of the provisions of sections 2583, 5597 and 5609 General 
Code, as amended in Senate Bill 177. Section 2583 General Code provides, in 
part, as follows: 

"On or before the first Monday of August annually, the county 
auditor shall compile and make up, in tabular form and alphabetical 
order, separate lists of the names of the several persons, companies, 
firms, partnerships, associations and corporations In whose names real 
or personal pr<Jperty has been listed in each township, city, village, 
special district, or separate school district in his county, placing sep-
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arately, in appropriate columns opposite each name, the description of 
Each tract, lot or parcel of real estate, the value of each tract, lot or 
parcel and the value of the improvements thereon, if any, and in a: sep
arate list the aggregate value of the personal property as listed therein 
and revised by him, or the county board of revision, as the case may be, 
and the number of dogs, and the value, if given by the owner. If the 

. name of the owner of any tract, lot or parcel of real estate or of any 
item of personal property is unknown, the word 'unknown' shall be en
tered in the column of names opposite said tract, lot, parcel or item. 
Such lists shall be prepared in duplicate. * * *" 

Said section further provides as follows: 

* * * "On or before the first Monday of September in each year, 
the county auditor shall correct such lists in accordance with the addi
tions and deductions ordered by the tax commission of Ohio, and by the 
county board of revision, and shall certify and on the first day of 
October deliver one copy thereof to the county treasurer. The copies 
prepared by the county auditor shall constitute the auditor's tax list and 
treasurer's duplicate of real and personal property for the current year. 
In making up such tax lists, the county auditor may place each town 
lot in its numerical order, and each separate parcel of land in each 
township according to the numerical order of the section." 

Section 5597 General Code reads: 

"It shall be the dnty of the board of revision to hear complaints 
relating to the assessment made during the current year of both real 
and personal property laid before it by the county auditor and it 
shall inve:;tigate all such complaints and may increase or decrease 
any such valuation or correct any assessment complained of, or it may 
order a reassessment by the original assessing officer. · Such board of 
revision shall also hear and determine complaints pending from the pr;)
ceding year." 

Section 5609 General Code provides as follows: 

"Complaint against any valuation or assessment made within a cur
rent year, may be filed on or bef·ore the time limited for payment of 
taxes for the first half year. Any taxpayer may file such complaint as 
to the valuation or assessment of his own or another's property, and 
the county commissioners, the prosecuting attorney, county treasurer, 
or any board of township trustees, any board of education, mayor or 
council of any municipal corporation, in the county shall have the right 
to file such complaint. The county auditor shall lay before the county 
board of revision all complaints filed with him. The determination of 
any such c-omplaint shall relate back to the date of such valuation or 
assessment, and liability for taxes, and for any penalty for non-payment 
thereof within the time required by law, shall be based upon the valua
tion or assessment as finally determined. Each complaint shall state 
the amount of overvaluation, or undervaluation, or illegal valuation, 
complained of; and the treasurer may accept any amount tendered as 
taxes upon property concerning which a complaint is then pending, 
and if such tender is not accepted no penalty shall be assessed because 
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of the non-payment thereof. The acceptance of such tender, however, 
shall be without prejudice to the claim for taxes upon the balance of 
the valuation or assessment. A like tender may be made, with like 
effect, in case of the pendency of any proceeding in court based upon 
an alleged excessive or illegal valuation." 
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Reading the provisions of sections 5597 and 5609 together, I am inclined 
to the view that the conjunction "or" between the words "valuation" and 
"assessment," in the first line of section 5609, is to be considered as having 
an equivalent rather than a disjunctive sense, and that the word "valuation" 
as used in section 5609 means "assessment." This being true, the considerations 
leading to the answer given above to your first question likewise lead to the 
conclusion that the board of revision has authority to hear and determine 
complaints as to ass~ssments actually made in the current year, and that it 
has no power to hear complaints as to valuations of real property in a par
ticular tax assessment district or subdivision which the county auditor and 
the board of county commissioners have carried into the 1917 tax list at the 
1916 valuation. 

Your third question is with reference to the power of the county auditor 
to revalue real property under the provisions of section 5548-1 General Code, 
as amended in Senate Bill 177. 

From an examination of the provisions of this section it would appear 
that the duty of the county auditor to revalue real estate under the provisions 
of this section is limited to subdivisions in which real estate has been assessed 
by the county auditor under section 5548 General Code; and inasmuch as has 
been before ·observed, the only assessment made by the county auditor under 
section 5548 is that made by him in particular taxing districts or subdivisions 
on order of the board of county commissioners or on petition of the freeholders 
therein, it follows that the duty of the county auditor with reference to the 
matter of revaluation under section 5548-1 extends only to real estate which 
has been so assessed by him under the provisions of section 5548 General Coae, 
whether such assessment is made on an order of the county commissioners 
finding such real property of such tax assessment district or subdivision not 
to be taxed at its true value in money, or is made by the county auditor on 
the petition of twenty-five freeholders of such tax assessment district or sub
division; and that the duty of the county auditor prescribed by section 5548-1 
General Code does not extend to real property in any such tax assessment dis
trict or subdivision which has been carried into the new tax list at the old 
duplicate valuation. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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321. 

MEMBERS OF BOARD OF REGISTRATION MUST SERVE-PRESIDENT OR 
GOVERNOR MAY ACCEPT RESIGNATION OF MEMBER-ARE NOT 
OFFICERS IN STRICT SENSE-MAY MAINTAIN AT SAME TIME MEM
BERSHIP IN GENERAL ASSEMBLY. 

1. Persons selectea by the governor to serve as members of boarcts of reg
istration must, uncter the penalties of the law, perform the auties which aevolve 
upon them by vTT'tue of saict appointment, but the presictent or governor may 
remove them or might accept their resignations when the best interests of the 
nation aemana it. 

2. Members of the boards of registration are not officers in the strict sense 
of that term, ana therefore persons may holct positions on boards of registration 
ana at the same time maintain their membership in the general assembly. 

COLUJ\fBUS, OHIO, June 2, 1917. 

RoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR Sm:-I have your oral request asking me to render an opinion upon 
two separate and distinct questions which are as follows: 

"1. Is a person, appointed by the governor as a member of a regis
tration board, under obligation to serve as such member, or may he 
resign and another be appointed in his place? 

"2. Is there any provision of law or of the constitution, by virtue 
of which it would be illegal for a membn of the general assembly to 
act as a member of a registration board and at the same time hold his 
office as a member of the general assembly?" 

1. To answer this question it will be necessary for us to note the pro
visions of: 

"An act to authorize the president to increase temporarily the mili
tary establishment of the United States." 

Section 6 of said act reads in part as follows: 

"That the president is hereby authorized to utilize the service of 
any or all departments and any or all officers or agents of the United 
States and of the several states, territories, and the District of Columbia, 
and subdivisions thereof, in the execution of this act, and all officers 
and agents of the United States and of the several states, territories, 
and subdivisions thereof, and of the District of Columbia, and all per
sons designated or appointea under regulations prescribed by the presi-, 
dent, whether such appointments are made by the president himself or 
by the governor or other officer of any state or territory to perform 
any duty in the execution of this act, are hereby required, to perform 
such auty as the president shall order or direct, * * "'· Any person 
charged as herein provided with the duty of carrying into effect any 
of the provisions of this act or the regulations made or directions given 
thereunder who shall fail or neglect to perform such duty * • •, 
or who, in any manner, shall fail or neglect to perform any duty re
quired of him in the execution of this act, shall, if not subject to mlli-
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tary law, be guilty of a misdemeanor, and upon conviction in the dis· 
trict court of the United States having jurisdiction thereof, be punished 
by imprisonment for not more than one year, or, if subject to military 
law, shall be tried by court-martial and suffer such punishment as a 
court-martial may direct." 
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Having noted the provisions of the act of congress, let us turn to the regis
tration regulations issued with the approval of the president of the United 
States and under and by the authority of the act of congress, and ascertain 
what their provisions are in reference to the matter under consideration. The 
provisions therein are found on pages 5 and 6 of said registration regulations. 
They read as follows: 

"The execution of the Jaw in each county or similar subdivision 
shall, in respect of registration, be intrusted to a board of registra
tion consisting of at least three members to be named by the governor 
and composed of local authorities or other citizens residing in such 
county or other subdivision. "' * * 

"The president or governor may remove any person from registra
tion boards while such boards are acting as registration boards and 
may substitute another in his place whenever it is found that the in
terests of the nation demand it. After such registration boards are 
appointEd as the local boards to execute the selective draft, the governor 
or mayor should recommend such removal to the president when such 
removal is deemed to be in the public interest." 

When we consider the provisions of the act of congress itself and the pro
visions of the registration regulations issued by the president and under and by 
authority of said act, we readily see that there is no provision whatever made 
whereby a person appointed to a registration board may resign and thus be 
relieved from the performance of his duties under the act and under the said 
registration regulations. 

On the other hand, section 6 of said act specifically provides that any person 
who fails. to perform the duties required of him under and by virtue of the 
provisions of said act shall, upon conviction in the district courts of the United 
States, be imprisoned for a period not to exceed one year. 

The duties of these boards of registration seem to partake somewhat of the 
nature of military duties, and something of the strictness of military rules and 
regulations seems to be thrown about the men selected for the various duties. 
When a man is called to serve his country under the said act, as a member of 
the board of registration, he is compelled to perform his duties just as an en
listed soldier would be. Of course the president or governor may remove any 
person from registration boards and substitute another in his place, or either 
would have power to accept a resignation Whenever it is found that the in
terests of the nation demand it. Provision is made for this in the registration 
regulations approved by the president. 

2. In answering this question it will be necessary for us to note the pro
visions of our statutes in reference to this matter and also the provisions of 
the constitution relative to the same. 

Section 15 G. C. reads as follows: 

"No member of either house of the general assembly except in com
pliance with the provisions of this act shall: 

"1. Be appointed as trustee or manager of a benevolent, educational. 
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penal or reformatory institution of the state, supported in whole or in 
part by funds from the state treasury; 

"2. Serve on any committee or commission authorized or created 
by the general assembly, which provides other compensation than 
actual and necessary expenses; 

"3. Accept any appointment, employment or office from any com
mittee or commission authorized or created by the general assembly, or 
from any executive, or administrative branch or department of the state, 
which provides other compensations than actual and necessary ex
penses. 
* * $ *." 
This section contains the only provisiOns of the statutes in reference to 

the matter under consideration and it is readily seen that they do not apply 
to positions such as that under consideration. 

The constitutional provision which has to do with this matter is found in 
section 4 of article II of the constitution, which section reads as follows: 

"No person holding office under the authority of the United States, 
or any lucrative office under the authority of this state, shall be eligible 
to, or have a seat in, the general assembly; but this provision shall not 
extend to township officers, justices of the peace, notaries public, or 
officers of the militia." 

The question that arises under this constitutional provision is as to whether 
a member of the board of registration holds a lucrative office under the authority 
of this state, or holds an office under the authority of the United States. It is quite 
clear that he does not hold a lucrative office under the authority of the state, as he 
is not acting under and by virtue of any authority which he gets from state laws. 

The question which then remains is as to whether a member of the board 
of registration would be holding an office under the authority of the United 
States. This makes it necessary for us to ascertain what the meaning of 
"office" is as interpreted by the courts. 

In State ex rei. v. Brennan, 49 0. S. 33, the court, in discussing the question 
as to the meaning of the term "office," used the f·ollowing language in the opinion 

• on page 38: 

"It is not important to define with exactness all the characteristics 
of a public office, but it is safely within bounds to say that where, by 
virtue of law, a person is clothed, not as an incidental or transient 
authority, but for such time as denotes duration and continuance, with 
independent power to control the property of the public, or with public 
functions to be exercised in the supposed interest of the people, the serv
ice to be compensated by a stated yearly salary, and the occupant having 
a designation or title, the position so created is a public office. And 
where such duties are wholly performed within the limits of a county, 
and for the people of that county, the salary to be paid by the disbursing 
officer of the county, from the funds of the county, the office is a county 
office, and, as one who is lawfully invested with an office is an officer, 
the person lawfully filling such place is necessarily a county officer." 

In State v. Kendle, 52 0. S. 346, the court was also discussing the quesUon 
as to the meaning of the term "office," and in the opinion on p. 356 uses the 
following language: 

"The power of the legislature to provide for the appointment of per
sons to act as assistants in an office filled by election has not, and cannot 
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well be questioned. It is on this principle that the appointment of 
deputy clerks, deputy sheriffs, and so forth, are made and recognized, 
each of whom perform many, and in some cases all, the duties of the 
office in which he acts as deputy. So as to these jury commissioners: 
They are appointed by the common pleas judges to assist in the admin
is~ration of justice, as are mastH commissioners and court constables. 
They are but handmaids of the court in the selection of judicious and 
discreet persons to serve on such juries as are required in the trial of 
causes, and the pres~ntment of indictments." 
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State ex rei. Allen v. ::.\Iason, etc., 61 0. S. 62, is a case somewhat similar 
to the one under consideration. In this case a member of the general assembly 
had been appointed as a clerk in the United States pension office at Columbus, 
Ohio, for a period not to exceed three months, and it was contendetl. that in 
view of this appointment he was not eligible to membership in the general as
sembly, because of the provisions of section 4, article II of the Ohio constitu
tion. But the court held this contention was not well taken and that the posi
tion of clerk in the United States pension office is not an office in the true sense 
of that term. 

In the topinion on p. 72 the court says: 

"Since the relator performs no duties except such as by law are 
charged upon his superior, the pension agent, his position is not an 
office but merely an employment." 

In the syllabus the court lays down the following principle of law: 

"A clerk in the United States pension agency, serving by appoint
ment for a period not exceeding three months, and compensated with 
money of the Unit~d States appropriated for that purpose by congress, 
having no duties defined by Jaw nor discretion to act independently of 
the direction of the pension agent, is not 'holding an office under the 
authority of the United States' within the mEaning of section 4 of 
article 2 of the constitution of the state which renders persons so 
holding office ineligible to membership in the general assembly." 

In Commissioners of Wood County (t al. v. Robt. Pargillis, 10 C. C. 376, 
the court, in the opinion p. 392, was discussing the matter of public officers, the 
particular matter under consideration being as to whether the members of a 
public building committee, appointed to act with the county commissioners, 
would be considered as officers. In discussing this question the court says: 

"While they exercise powers that are exercised by public officers, 
they do not have that continuity of office which it seems to us is neces
sary to constitute and make them public officers. Th~y are appointed for a 
definite purpose and when that purpose is carried out and that duty 
performed, their rights and duties terminate. * '-' * They are not 
a body which is required to continue in office with succrssion; to hold 
their offices until their successors are elected and qualified, or to con
tinue on from time to time for the purpose of carrying out the general 
governmental duties of the county, and a majority of the court think 
they do not come within the class enumerated in section 1, of article 
10 of the constitution." 

The courts of other states do not seem to be uniform in their holding as to 
what constitutes an office <lr an officer, but the courts of our own state, as illus-
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trated in the cases above cited, are fairly uniform upon the question as to 
what constitutes an office or an officer. 

Possibly Commissioners v. Pargillis, supra, sums up as nearly as any other 
case the things which go to make up an. office or officer. This case was affirmed 
without report in 53 0. S. 680. So that we can consider this case to be the 
judgment of the highest court in the state. In this case the court had under 
consideration the persons holding positions very similal' to the positions we 
have under consideration. In said cause the appointees exercised the same 
duties in respect to the purpose of their appointment as did the county com
missioners with whom they acted; that is, they exercised some of the sovereign 
powers of the state. But they had no continuity of office. They were ap
pointed merely for a definite and specific purpose. W.hen that purpose was 
carried out, their rights and duties terminated. They were not a body which 
was required to continue in office with succession. There was no provision that 
they should serve until their successors were appointed and qualified. These 
were propositions with which the court dealt in rendering its opinion, and all 
these propositions apply to the positions under consideration, just as they did 
to the positions considered by the court. 

Further, the act, by virtue of which the board of registration is appointed, 
was enacted to take care of an emergency. This fact is shown in the title and 
throughout the entire act itself. As soon as the Emergency ends, the provisions 
of the act ·wm no longer be needed, nor will the persons appointed to positions 
thereunder longer hold their office. So that I feel that they are holding their 
positions merely for some definite and specific purpose, and when this purpose 
is fulfilled their duties are at an end. Therefore, under the decisions of the 
courts of our state, they could not be considered as officers in the stlict sense 
of the term. 

It might be well for us to note what powers and duties are placed upon 
the boards of registration by the act of congress itself. 

When we examine section 4 of the act above mentioned, we note that the 
members of the boards of registration have some duties prescribed in the act 
and Exercise a part of the sovereign powers of the government. They have 

"jurisdiction to hear and determine, subject to review as hereinafter pro
vided, all questions of exemption under this act, and ali questions of or 
claims for including or discharging individuals or classes of individuals 
from the selective draft.'' 

While these members do exercise certain functions provided for in the act 
itself, yet, under the principles set forth in the Ohio cases above cited, I do 
not believe the members of the boards of registrations would be held by the 
courts of our state to be officers, and therefore they would not come within the 
provisions of section 4 of article II of the constitution of Ohio. 

As said before, however, in other states there is a great variety of opinion 
in reference to what the word "office" or "officer" really should include. For 
this reason it might be well, if you should think best, to accept the resignations 
of any members of the general assembly who have been appointed members of 
the boards of registration, and appoint other persons to fill their places. How
ever, as I said above, I am of the opinion that members of the boards of regis
tration are not strictly within the term "officers," and that a person could hold 
a position on a board of registration and at the same time be a member of the 
general assembly. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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322. 

COUNTY C0:\1::'111SSIONER8-POWER TO BORROW ::\lQI~EY TO DEFRAY 
EXPENSE OF CHILDREN'S HO::\lE. 

There is no provision of law by virtue of which county commissioners may 
borrow money to defray bills already incurred in the running of a children's 
home and to pay contingent expenses thereafter to be incurred. 

CoLUli1BUS, 0:8:10, May 31, 1917. 

Hox. G. B. FI:'\"DLEY, Prosecuting Attorney, Elyria, Ohio. 
DEAR SIR:-I have your communication of May 15, 1917, in which you ask 

my opinion in reference to a certain matter therein set out. Your communica
tion reads as follows: 

"The board of commissioners of Lorain county find that the money 
available for the support and maintenance of the county children's home 
has been exhausted. A small overdraft exists and numerous additional 
bills have been contracted. The county commissioners desire to have 
your opinion upon their legal authority to borrow money for the opera· 
tion of the home. They desire to make some temporary provision 
until the next levy is available." 

In answer to your communication I will say that I have noted the difficulty 
in which your county commissioners find themselves placed and therefore have 
given careful consideration to the matter therein set out in order, if possible, 
to arrive at some conclusion which will enable them to get relief. 

In the first place, I would like to suggest that I do not understand just 
how your county commissionErs have gotten themselves into the. difficulty sug· 
gested by Y·OU, this in view of the provisions of section 5660 G. C., which pro· 
vi des, among other things, that: 

"The commissioners of a county * " * shall not enter into any 
contract, agreement or obligation involving the expenditure of money, 
or pass any resolution or order for the appropriation or expenditure 
of money, unless the auditor * * * first certifies that the money 
required for the payment of such obligation or appropriation is in the 
treasury to the credit of the fund from ~ich it is to be drawn, or has 
been levied and placed on the duplicate and in process of collection and 
not appropriated for any other purpose; * * "" 

The only exceptions to be found to the provisions of this section are those 
set forth in section 5661, and none of the exceptions set out in said section 
covn the expenditure of money by your county commissioners in the way of 
running and maintaining your children's home. So I say, in view of the pro· 
visions of said section 5660, I do not understand how your county commis· 
sioners have made an overdraft upon the fund to be used for the county 
children's home and in addition to this overdraft have numerous additional 
bills contracted for and outstanding. 

But however this may be, the fact remains that your county commissioners 
are in a difficult situation on account of the fact that said fund has been over· 
drawn and that numerous additional bills have been contracted and are out· 
standing. Let us note the provisions of the statutes in reference to the matter 
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of borrowing money by the county commissioners for the purposes indicated 
by you in your communication. 

Section 3078 G. C., which forms a part of the chapter having to do with 
the matters in reference to children's homes, provides that the county com
missioners shall provide for the support of children's homes by means of taxa
tion. Section 3079 G. C. provides that in anticipation of the collection of taxes 
levied or to be levied, for the purchase of a site and erection ot a building, the 
commissiop.ers may issue notes or bonds of the county. But there is no pro
vision in these two sections for issuing notes or bonds of the county in anticipa
tion of the collection of taxes to pay for the support or" the children's home, 
neither is there any other provision made for borrowing money in the chapter 
having to do with the matter of children's homes. We must, therefore, look 
elsawhere for relief, if there is relief to be had. 

Section 5656 G. C. provides: 

"* * * The commissioners of a county, for the purpose of extend
ing the time of payment of any indebtedness, which from its limits 
of taxation such * * * county is unable to pay at maturity, may 
borrow money or issue the bonds thereof, so as to change, but not 
increase the indebtedness in the amounts. * * *" 

My predecessor, Hon. Edward C. Turner, under date of April 17, 1915, in 
ap opinion found on page 477 of the Opinions of the Attorney-General for 1915, 
volume 1, held, in placing a construction upon this section, that none of the 
boards mentioned in said section could use the provisions thereof to fund in
debtedness consisting of u_npaid bills for contingent expenses. I believe Mr. 
Turner was correct in his opinion so rendered and therefore concur in the 
same. Therefore, your county commissioners can get no relief under the pro
visions of this section. 

I have looked over the situation very carefully and am of the opinion 
that there is no provision made whereby your county commissioners can borrow 
money to meet the expenses so incurred, neither are there any provisions made 
whereby they may fund this indebtedness for any length of time, so we must 
look in another direction for relief. 

As stated before, section 3079 G. C. provides that the county commissioners 
shall levy a tax to provide for the support of the children's home and they are 
supposed to levy a tax sufficient to take care of the expenses of the hom;; year 
after year. As there is a levy made for the support of the home, there is a fund 
created which must be used for this purpose alone. This suggests the only 
r~medy that might assist you in the circumstances suggested in your communi
cation. That remedy is to be found in section 2296 G. C., with which you are 
no doubt familiar. 

Taking the provisions of section 2.296 and the provisions of section 2300 to
gether, you may have a remedy, that is, providing all the different funds of 
your county are not in a depleted condition. Your common pleas court could 
make an order transferring to the fund for the children's home certain moneys 
out of some other fund or funds and make an order under the provisions of 
section 2300 G. C. that the funds out of which the money is to be tal<en should 
be reimbursed from moneys that shalJ hereafter be realized from taxation for 
children's home fund. 

I feel certain that I am maldng a suggestion herein with which you are 
air; ady familiar, but it is, in my opinion, the 1Jnly method that your county 
commissioners can adopt to relieve the situation under which they finu them
selves placed. 

I might make suggestions as to matters which possibly would assist in 
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the future, such as the exercising of care in receiving children into the children's 
home, and collecting, from those persons who are financially able and who are 
charged with the support of children in ·the home, a fair price for said keeping, 
etc. But your question has not to do with the future, but with matters which 
are past. · 

Hence, answering your question specifically, it is my opinion that there is 
no provision of law which would authorize a board of county commissioners 
to borrow money in order to pay debts already incurred in the running of a 
children's home and to pay contingent expenses in the future, but they might 
get relief under the provisions of sections 2296 et seq. G. C., provided the con
dition of the other funds of the county is such as would warrant such a pro
ceeding. 

323. 

Very truly yours, 
JoSEPH :'.IcGHEE, 

Attorney-General. 

SCHOOL DISTRICT-WHEN -TRANSFERRED TO ADJOINING DISTRICT 
-PROPERTY AND INDEBTEDNESS PASS TO NEW DISTRICT-LEVY 
TO PROVIDE FOR INDEBTEDNESS SHOULD BE MADE ON ALL PROP· 
ERTY OF NEW DISTRICT. 

1. When an entire school district is transferred to an adjoining school 
district, the bonded indebtedness of the district transferred becomes the debt of 
the whole district as it exists after the transfer is made. 

2. The board of education of the district as it exists after the transfer is 
made must provide for all indebtedness by making the levy upon all the prop
erty in the district as it exists after the transfer is made. 

3. Should the district transferred be the owner ancl holder of any property 
at the time the transfer is made, the property so held shall pass to the district 
as it exists atter the transfer is made. 

CoLU)rnus, OHIO, May 31, 1917. 

Hox·. S. L. GREGORY, Prosecuting Attorney, Wilmington,· Ohio. 

DEAR Sm:-Your l~tter of May 16, 1917, was received, in which you ask for 
certain information. Your communication reads as follows: 

"1. When the whole of a school district has been transferred to an 
adjoining school district by a county school board pursuant to section 
4692 G. C., and there is a bonded indebtedness outstanding against the 
district so transferred, should tha district so transferred pay the whole 
of such indebtedness? 

"2. If so, should the county school board take such action as is 
necessary (or any action) to charge the same against the property of 
the district so transferred? 

"3. If not, should the county school board take such action as is 
necessary (or any action) to charg? such indebtedness against the dis
trict as enlarged? 
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"4. Should there be outstanding bonded indebtedness against such 
adjoining school district and a small amount of money in the treasury 
of both, should the county school board make a division of such in
debtedness and cash money as provided in said section 4692 ?" 

In the first place, in answering your communication, I desire to call your 
attention to an opinion rendered by me on March 27, 1917 (No. 146), a copy of 
which I am enclosing with this opinion .. Said opinion rendered on March 27, 
1917, disposes of a part of the matter suggested in your communication and it 
will be well, therefore, for us in the first instance to look to said opinion in 
order to ascertain to what extent it answers your communication of 16th instant. 
Said opinion held: 

1. That the debt of a school district, transferred to another school dis
trict, becomes the debt of the district enlarged and is a charge upon all the 
property therein located after the transfer is made: 

2. That the provision in section 4692 G. C., that: 

"The county board of. education is authorized to make an equitable 
division of the school funds of the transferred territory either in the 
treasury or in the course of collection. And also an equitable division 
of the indebtedness of the transferred territory." 

does not apply to cases in which the territory of an entire district is 
transferred to another district, but only to those cases in which a part of the 
territory of one district is transferred to another district, but the corporate 
entity of the two districts is maintained. 

3. That the property of the district transferred to another district passes 
to the district as it is enlarged. This would apply to the money in the treasury 
of the district transferred, as well as to any other property which might be 
owned by the district transferred. 

With these principles, already established, in mind, let us proceed with the 
further discussion of the matters suggested in your communication. About the 
only question that remains unanswered is as to what action, if any, the county 
school board shall take in reference to the indebtedness of the district trans
ferred to another district. It is my opinion that the county board of education 
takes no action whatever in reference to this matter, but that the board of 
education of the district to which the other district is transferred, which board 
becomes the board of education of the district as enlarged, must take the neces
sary action to provide for the bonded indebtedness of the district as enlarged. 
This would include the bonded indebtedness _.of the district transferred, as well 
as the bo.nded indebtedness, if any, of the district as it existed before the 
transfer was made. 

With a view of deciding as to what steps the said board of education must 
take in reference to said bonded indebtedness, let us note the provisions of sec
tion 5649-1 G. C., which reads as follows: 

"In any taxing district, the taxing authority shall, within the limita
tions now prescribed by law, levy a tax sufficient to provide for sinking 
fund and interest purposes for all bonds issued by any political sub
division, which tax shall be placed before and in preference to all other 
items, and for the full amount thereof." 

The levy provided for in said section would be made by the board of educa
tion upon the property of the entire district as it exists after the transfer is. 
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made and the provision for the sinking fund and interest, which must be pro· 
vided for according to the provisions of said section, would be such as would 
provide a sinking fund to take care of the bonded indebtedness of the whole 
district, together with interest; that is, the district as it exists after the 
transfer is made. 

'Vith the provisions of this section in mind, let us note those of section 
5649-3a G. C. This section reads in part as follows: 

"On or before the first Monday in .June, each year, the county com
missioners of each county, the council of each municipal corporation, 
the trustees of each township, each board of education and all other 
boards or officers authorized by law to levy taxes within the county, 
except taxes for state purposes, shall submit or cause to be submitted 
to the county auditor an annual budget, setting forth in itemized form 
an estiiJ?.ate stating the amount of money needed for their wants for 
the incoming year, and for each month thereof. " " *" 

From the provisions {)f this section as quoted, it will be sean that on or 
before the first Monday in June next, the board of education of the enlarged 
district should submit to the county auditor a budget setting forth in itemized 
form an estimate stating the amount of money that will be needed, among 
other things, for the creaUon of a sinking fund to take care of the bonds that 
will mature during the next year, together with interest that will be due upon 
said bonds. 

I believe that the opinion randered by me on March 27, 1917, copy of which 
I am herewith enclosing, together with this opinion, will answer the questions 
which you submit in your communication, which answers would be as follows: 

1. When the whole of a school district has been transferred to an ad
joining school district by a county board of Education, pursuant to section 4692 
G. C., the bonded indebtedness outstanding against the district so transferred 
becomes the indebtedness of the whole district as it exists after the transfer. 

2 and 3. The county board of education takes no action whatever in refer
ence to this indebtedness, but it is a matter which must be provided for by the 
board of education having jurisdiction over the district as it is formed after 
the transfer is made. 

4. Any money or pwperty belonging to the district transferred to another 
district becomes the property of the whole district as it exists after the transfer 
is made. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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324. 

BOARD OF EDUCATION-RIGHT TO PAY TEACHER WHEN ON LEAVE 
OF ABSENCE BECAUSE OF SICKNESS, ETC. 

A board of education has a. right to make a rule granting teachers three days' absence 
on account of the death and burial of members of their immediate family, or one day for 
more remote relatives, without deduction of pay. The board can pay a substitute during 
such absence. · 

A board of education has a right to establish a rule granting teachers the difference 
between their salaries and that of substitutes for not to exceed forty days in any one school 
year when they are absent because of personal illness, and when such illness is certified 
to by a physician in good standing. 

A board of education has a right to make lfrule permitting teachers to visit other schools 
for two days a year without deduction of pay provided such visit is in the furtherance of 
the means of education and not for the personal benefit of the teacher and the board can pay 
a substitute to teach in the place of such teacher during such absence. 

A board of education has a right to grant a teacher three half days to attend teachers' 
examination, the above being for the sole benefit of the teacher. 

A board of education has no right to grant teachers permission to attend an educa
tional convention or conference and cannot pay a substitute in his absence. 

A board of education has the right to assign the superintendent, director or teacher 
to investigate and report upon methods of work, equipment and results obtained in other 
school systems. 

Such assignment can be made with pay and actual traveling expenses and the board 
can pay a substitute during such absence. 

CoLUMBus, OHIO, May 31, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-My opinion is requested by you upon the following statement 
of facts: 

"We would respectfully refer you to opinion of Attorney-General Edward 
C. Turner, No. 1200, under date of January 24, 1916, and in view of a commu
nication received this day from the clerk of the board of education of the city 
of Cincinnati, Ohio, and a copy of a resolution as follows: 

" 'In view of the fact that the opinion of the attorney-general, rendered 
on January 24, 1916, and the opinion of the city solicitor to the Union board 
on April 8, 1916, have limited the power of the board of education in granting 
leaves of absence without loss of pay to teachers for school visiting, attend
ance on educational conventions, and for professional study; and in view of 
the fact that the board of education and the city solicitor on April 24, 1916, 
joined in a request to the chairman, state bureau of accounting, Columbus, 
Ohio, for a full opinion covering the entire subject of the right of the board 
of education to grant such leaves of absence as are authorized by the rules 
of the board, which have been in force for many years and which are in accord 
with the general practice through the state; and since the board is seriously 
embarrassed in its administration by conforming to these opinions, while 
it is currently reported that the boards of education in other communities are 
not so acting; and since the opinion requested By the board and the city 
solicitor has not been rendered; now, therefore; 

"'BE IT RESOLVED, that the state bureau of accounting be earnestly 
requested to render the opinion asked for, and be it further 

"'RESOLVED, that the city solicitor be requested to join the board of 
education in asking for an early decision upon the points raised, and be it 
further 
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"'RESOLVED, that in the absence of such an opinion that the city so
licitor be requested to examine the entire subject and to render an opinion 
upon the points raised, to the end that the board may, in so far as it can legally 
do so, grant such leaves of absence with pay, as shall enable the schools of this 
city to receive the benefit which comes from the attendance of teachers upon 
educational gatherings and from visiting the schools of other cities-all of 
which makes for the professional growth of the individual teacher and for 
the progress and development of the schools under their instruction. 

" '(Signed) SA~!UEL Acn.' 
"Passed January 22, 1917. 

"We are compelled to resubii!it for your written opihion the following 
questions: 

"1. Has the board the right, in accordance with regulation 1(a), to 
grant teachers three days' absence on account of the death and burial of mem
bers of" their immediate family, or one day for more remote relatives, ·without 
deduction of pay? Can the board pay for substitutes during such absence? 

"2. Has the board the right, in accordance with regulation 1(b), to 
grant teachers the difference between their salaries and that of substitutes 
for not to exceed 40 days in any one school year when they are absent for 
personal illness, when such illness is certified to by a physician in good stand
ing? 

"3. Has the board, in accordance with regulation 20, of its rules under 
whi.ch the board has acted for many years, the right to grant teachers permis
sion to visit other schools for two days a year without deduction of pay? 
Can the board pay for substitutes during such absence? 

"4. Has the board the right, in accordance with regulation 24, to grant 
teachers pay for three half days when they are absent on account of re-exami
nation for teachers' certificates? Can the board pay for substitutes during 
such absence? 

"5. Has the board the right to grant teachers permission to attend, 
without deduction of pay, a limited amount of educational conventions and 
conferences? Can the board pay for substitutes during such absence? 

"6. Has the board the right to· as~ign the superintendent, directors, 
or teachers to investigate and report upon methods of work, equipment and 
results obtained in other school systems and obtain such other information 
as is desired for the development or modification of the work and equipment 
of the schools under charge? 

"7. Has the board the right to make such assignments with pay and with 
actual traveling expenses allowed? Can the board pay for substitutes em
ployed to fill the vacancies during such absences?" 

863 

Your seven questions involve in a large measure the authority of a board of edu
cation to ~ake rules for the tetlcl;lers and employes under its control and I shall take 
it, for purposes of my answer thereto, that said rules were all promulgated, in force 
and within both the knowledge of the board and the enwloyes prior to the time any 
corltract of employment was entered into, and were, therefore, subject to any change 
which might be made therein, a part of the several contracts of employment. 

General Code section 7690 provide: 

"Each board of education shall have the management and control of 
all of the public schools of whatever name or character in the district. It 
may appoint a superintendent of the public schools, truant officers, and 
janitors and fix their salaries. If deemed essential for the best interests 
of the schools of the district, under proper rules and regulations, the board 
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may appoint a sup'erintendent of buildings, and such other employes as it 
deems necessary, and fix their salaries. Each board shall fix the salaries 
of all teachers, which may be increased, but not diminished during the term 
for which the appointment is made. Teachers must be paid for all time 
lost when the schools in which they are employed are closed owing to an 
epidemic or other public calamity." 

General Code seetion 4750 provides in part: 

"The board of education shall make such rules and regulations as it 
deems necessary for • • • the government of its employes • • • " 

Section 7620 provides in part: 

"The board of education of a district may • * • make all other 
provisions necessary for the convenience and prosperity of the schools within 
the subdistricts." 

So that the rules and regulations of the board must be those which fall within 
the provisions of one or more of the above quoted sections. That is to say, a board 
of education being a quasi corporate body, and having only limited authority, can 
do .only those things which are conferred upon it by law and when they take action 
outside of the law and against the plain provisions of law, such actions are absolutely 
void. Keeping the above provision, then, in mind and also the provision that within 
its powers each board of education is allowed a proper discretion, the principle to 
be followed in the establishment of its rules and regulations can best be determined 
by a review of a few of the many decisions of our courts along this line. 

In Board of Education v. State, SO 0. S. 133, mandamus was asked to compel 
the board of education to promote a pupil from one grade to another, the board hav
ing made a rule which would not permit such promotion. The court said, on page 150: 

"It should be borne in mind, as an obvious and controlling fact, that 
the statute imposes the duty of the regulation and conduct of all public 
schools upon the boards of educatio~ and not upon the courts and inter
ference by the courts in the discharge of those duties should not be lightly 
entered upon." 

In Sewell v. Board of Education, 29 0. S. 89, the action was to recover damages 
from the board of education for the wrongfully excluding of plaintiff's son from the 
schools following the rules and regulations of the board of education in reference to 
the course to be followed in instruction in rhetoric. The court held that the board 
of education has the entire control and management of the common schools and may 
make and enforce all necessary rules and r«:;gulations for the government of teachers 
and pupils therein. The law does not direct how or in what manner the rules and 
regulations, which the board may adopt for the government of the schools under its 
care and management, shall be enforced, but leaves the whole subject of the making 
of such rules and their enforcement to the judgment and sound discretion of the board. 

in State v. Board of Education, 76 0. S. 297, the board of education made cer
tain rules and regulations to secure the vaccination of the pupils of the schools. A 
writ of mandamus was asked to compel the board to admit relator's children, who 
had not complied with such rule, to the public schools. The court held that whether 
a rule or regulation adopted by the board of education is a reasonable rule or regu
lation, is to be judged of, in the first instance, by the board of education, and the 
courts will not interfere unless it is clearly shown that there has be\)n an abuse of 
discretion. 
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In Board of Education v. Minor, 23 0. S. 211, the board of education of the city 
of Cincinnati passed a resolution prohibiting the reading of a portion of the Bible 
as an opening exercise. The court held that the legislature having placed the man
agement of the public schools under the control of the boards of education, the courts 
have no rightful authority to interfere by directing what instruction shall be given 
or what books shall be read therein. 

In Board of Education v. Pulse, 7 N. P. page 58, the board of education passed 
a resolution prohibiting religious instruction and reading of religious books, including 
the bible, in the schools of the district. Injunction was asked restraining the board 
from enforcing said rule. The court held that the members of a board of education 
are charged with the performance of important public duties. They are bound, under 
the solemn obligations of an oath, "to perform faithfully the duties of the office." 
In selecting such officers the electors of the various school districts are presumed to 
exercise judgment and discretion and the members chosen are presumed to under
stand the local conditions and the interests of the schools committed to their con
trol and to act with intelligence and fairness in the performance of their duties. If 
such men are not chosen, the fault lies with the electors and the remedy is the bJllot. Whether 
the rule adopted was wise or unwise, reasonable or unreasonable, is not a question 
for the court to determine and it was not a question for the teacher to consider. The 
power to determine such matters has been by law committed to the board of educa
tion and to such board of education belongs also the responsibility of such rule. If 
the rule is pernicious in its effect and obnoxious to the public sentiment of the patrons 
of the school, the remedy is as above mentioned. "It is to be found where are to be 
found all remedies for bad government, with the people themselves." 

In Nessie v. Hum, 1 Ohio N. P. 140, injunction was sought to prevent the board 
of education from adopting and enforcing a rule requiring the reading of the bible 
as a part of the opening exercises of the school. The court held that the legislature 
having placed the management of the public schools under the exclusive control of 
boards of education, the courts have no rightful authority to interfere by directing 
what instruction can be ~ven or what boe>ks shall be read therein. 

In Youmans v. Board of Education, 13 0. C. C., 209, a teacher hired for two 
years. He served one year and was about to commence his second year when the 
board attempted to hire another. Injunction was asked, and the court held: 

"The control and management of the schools of this state are given the 
boards of education. These boards of education cannot be interfered with 
in any manner by the court unless there is a gross abuse of the discretionary 
powers given." 

Under the circumstances of the case injunction was refused. 
In Frederick v. Owens, 35 Cir. Ct. Rep., 552, the plaintiff brought an action in 

injunction restraining the board of education from enforcing a rule which in effect 
would prohibit the teachers from joining labor unions. Injunction was granted in 
the lower court but in reversing said judgment the court of appeals held in part: 

"It is difficult to conceive of anything that would be more certainly pro
ductive of confusion in practical application than the proposition that the 
courts may state to public officers the various grounds upon which they shPll 
not determine against appointing an applicant for a position under the control 
of such officers. This doctrine, extended to its logical result, necessarily 
takes from the public officer very much of the authority given him by law 
to make the selections in question, and to that extent, and without the slightest 
warrant of law, passes this power over to the courts. We are very clearly 
of opinion that nothing exists in the statutes giving the courts any such 

28-Vol. I-A. G. 
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power. We think it would be quite as justifiable for the courts to undertake 
to regulate all political appointments in the state by prescribing that different 
political affiliations should not furnish sufficient ground for denying appoint
ments, and then p,roceed to punish the public officer who violated the order 
by denying appointments on political grounds. 

"The members of the board of education are elected by the people. If the 
people make mistakes in their selection of men to flU these important positions, 
the bollot box, ond not the courts, _is the place to correct these errors." 

In State v. McCann, 21 0. S., 198, mandamus was asked against the board of 
education to compel it to admit the children of plaintiff to a particular school. Said 
children were colored and the board of education had established a rule that no colored 
children should attend the school provided for white children. The court held that 
the board of education had a right to make such rule, and that colored children re
siding in either of the districts for white children were not, as of right, entitled to ad
mission into the schools for white children. 

In Board of Education v. State, 45 0. S., 555, the action was a proceeding in 
mandamus to compel the board of education to admit colored children into the white 
schools. The court held that the power to establish and maintain separate sehools 
for colored children was conferred upon boards of education by specific authority 
of section 4008, which has been repealed, and therefore the board has no authority 
to provide separate schools and the writ was granted. 

In State ex rel. v. Freed, 10 Ohio C. C., 294, the board of education purchased 
"Kenedy's Mathematical Blocks" for use in the schools. The court held that boards 
of education are possessed oruy of such limited powers as are expressly provided by 
statute, and persons who deal with such boards are held, and presumed to know, the 
limits within which they can lawfully transact business, and can secure no rights which 
are enforceable, by a contract, unless the contract is clearly authorized by law, and 
the purchase was prohibited. 

In Watkins v. Hall, 13 0. C. C., 255, the board of education were taking steps 
to tear down and remove a certain school house. The court held that while a township 
board of education has exclusive control within its jurisdiction in the selling of a school 
house site, and of the size and character of the building to be erected, yet where such 
board, without any valid reason or necessity therefor, is about to expend the public 
funds in taking down a suitable and satisfactory building on a central and improved 
lot, and re-erect it at another place in the district, a court of equity may properly 
enjoin the same, as an abuse of discretion and authority. 

In Moss v. Board of Education, 58 0. S., 354, plaintiff brought an action against 
the school board to prevent the board from erecting a school house upon a site selected 
by the board. The law specifically prohibited the board from selecting a site and 
placed the power of such selection in commissioners appointed by the probate judge. 
Said commissioners selected a site which the board endeavored to change. The court 
held that where the board of education attempts to abandon the site so selected by the 
commissioners and attempts to select and purchase another site, and proceeds to 
erect a school house thereon, such action is unauthorized and void. 

In Board of Education v. Best, 52 0. S., 138, the question was as to whether or 
not it was necessary to call the roll when a teacher was hired and the court held that 
the clause "upon a motion * * * to employ a * * * teacher * * *, the 
clerk of the board shall call, publicly, the roll of all the members composing the board 
and enter on the records required to be kept the names of those voting aye, and the 
Dames of those voting no," is a mandatory provision and must be strictly pursued. 

In Weir v. Day, 35 0. S., 143, the board of education attempted to lease the 
school house for a private or select school. The court held that while all public school 
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houses are vested in boards of education in trust for the use of the public or common 
schools, any appropriation of them to other use is unauthorized and unlawful, and the 
injunction was granted. 

Many other cases might be cited along the aboye line but these should be sufficient 
from which conclusion can be drawn that wherever a matter is prohibited by law 
a board of education has no power to act in relation to the .matter so prohibited and 
a board of education has only such power as is specifically granted or which may be 
inferred in order to carry into effect thof!e powers which are specifically granted, and 
that the complete management and control of the public schools of the state are under 
the said boards of education and with reference to those matters within their control 
their actions cannot be interfered with unless the same are grossly abused. 

So that, answering your several questions, I am of the opinion: 
First. If the board of education establishes a rule or regulation that teachers 

may be granted three days absence on account of the death and burial of members 
of their immediate family, or one day for more remote relatives, without deduction 
of pay, and the board finds that such a rule is necessary for the proper prosperity 
of the schools, the discretion of such board cannot be interfered with and the board 
may pay a substitute during such absence. 

Second. So likewise, if the board establishes a rule or regulation to grant teachers 
the difference between their salaries and that of substitutes, for not to exceed forty 
days in any one school year, when they are absent from personal illness, and such 
illness is certified to by a physician in good standing, such a rule or regulation would 
ordinarily be within the power of the board and be valid, but both the answer to this 
No. 2 question and the answer to No. 1, depend entirely upon the good faith of the 
board to establish such rule and in applying the same. On April 12, 1912, my pre
decessor, Hon. T. S. Hogan, in opinion No. 278, held that a teacher who was kept 
from school on account of illness was rightfully paid his salary which became due 
during said illness. "A matter of this kind seems to be peculiarly within the legis
lative control of the board of education." 

Third. A rule of the board that teachers ar:e granted permission to visit other 
schools for two days in a year without deductjop of pay would seem to be a reason
able rule, provided the board finds that such visits are made so that the information 
gathered may be imparted to the pupils upon the return of such teachers from such 
visits, and that the same is in the furtherance of th'e means of educat.ion, and, fol
lowing the answer to your first question, the board can pay substitutes for such teach
ers during such absen~. 

Fourth. A rule in accordanCjl with your regulation number 24 to grant teachers 
pay (or three half days w~n they are absent on account of re-examination for teach
ers' certificates and the paying of substitutes during such absence, is u_nder the above 
reasoning within the discretion of the boa·rd and if it is found tpat the same is for 
the proper prosperity of the schools, would be held to be legal. 

Fifth. Has the board the right to grant teachers permis11ion to attend, without 
deduction of pay, a limited amount of educational copventions and conferences? 
And can the board pay for substitutes during· s'uch absence? It has been held by 
this department that boards of education have n<> authority to pay expenses of teach
ers in attendance at conventio.n.s and the same reasoning would apply to the granting 
of pay and hiring of substitutes for teachers while attending conventions and confer
ences. It surely cannot be said that a teacher can be hired for one thing, that is, to 
teach, and then be paid for another, that is, to attend conv~ntions, and I ther,efore 
advise you that a board of education has no right to grant teachers permission to 
attend an educational convention or conference, without deduction of pay, and have 
no right to pay substitutes for such teachers during such absence. 

Sixth anFJ Seventh. Your questions No. 6·and No.7 must be answered together. 
Whatever the board finds _is necessary for the proper education of the youth of the 
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schools and not prohibited by law, and coming within the discretionary rules hiid 
down in the cases above mentioned, may be ordered by the board, and if the board 
finds that for the proper education of the school youth it would be necessary to assign 
a superintendent, difector or teacher to i.nvestigate the methods of work, equipment 
and results obtained by a certain school system, and report the results of such inves
tigation, it would seem as though the same migh,t be ordered by the board. 

Such employment would be aside from the usual school employment and only 
under the exigencies of each particular case. If expenses are allowed or substitutes 
paid, the funds therefor would come from the contingent fund of such school district. 

·It must be understood, however, that each particular case, in a large measure, 
stands or falls upon its own facts. What might be ~n abuse of discretion in one case 
with local conditions and surroundings changed might not be considered such abuse. 
The only safe rule is t'o permit expenditures for only those things which are specifi
cally permitted under our laws. 

325. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN ADAMS, 
ATHENS, BROWN, COSHOCTON, FULTON, GALLIA, KNOX, LORAIN, 
MORGAN, SCIOTO, SHELBY, VINTON AND W~SHINGTON COUNTIES. 

DISAPPROVAL-FINAL RESOLUT;IONS FOR ROAD IMPROVEMENT IN 
MEDINA COUNTY. 

CoLUMBus, Omo, May 31, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sn:-I have your communication of May 26, 1917, with w}).ich you en

close certain final resolutions in reference to the improvement and construction of 
highways; and ask my approval of the same. The final resolutio~s are for the fol-
lowfng: -

"Adams county--8ection 'C-2' West U~on..Sinking Springs road, 
l. C. H. No. 124. 

"Athens county--8ection 'K-1' Logan-Athens road, I. C. H. No. 155. 
"Brown county--8ect.ion 'b' Ripley-Hillsboro road, I. C. H. No. 177. 
"Coshocton county--8ection 'D' New Comerstown-Coshocton road, 

I. C. H. No. 407. 
"Fulton county--8ecpon 'L' Toledo-Wauseon road, I. C. H. No. 20. 

Type 'B.' 
"Fulton c'ounty--8ection 'L' Toledo-Wauseon r~ad, I. C. H. No. 20. 

Type 'A.' 
"Gall!ia county--8ection 'F-1' Gallipolis-Jackson road, petition No. 2370, 

L C. H. No. 399. 
"Knox county--8ection 'K' Mt. Vernon-Coshocton road, I. C. H. No. 339. 
"Knox county--8action 'K-2' Mt. ·vernon-Coshocton road, I. C. H. 

No. 339. 
"Lorain county--8ec~ion 'P' Oberlin-Norwalk road, petition No. 2599, 

I. C. H. 290. Type 'A.' 
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"Lorain county-section 'P' Oberlin-Norwalk road, peti,tion No. 2599, 
I. C. H. No. 290. Type 'B.' 

"Lorain county-8ec,~on 'R' Oberlin-Elyria road, pe~ition No. 2598, 
I. C. H. No. 313. 

"Morgan county-section 'P' McConnelsv;ille-Marietta road, I. C. H. 
No. 393. 

"Medina county-section" 'L-2' Barbertan'-Greenwich road, I. C. H. 
No. 97. 

"Scioto county-8ectibn 'A-1' Portsmouth-Lucasville road, I. C. H. 
No. 406. Type 'A.' 

"Scioto cou"nty-8ection 'A-1' Portsmouth Lucasville roacl, I. C. H. 
No. 406. Type 'C.' 

"Scioto county-8ection 'A-1' Portsmouth-Lucasvip.e road, I. C. H. 
No. 406. Type 'D.' 

"Scioto county-8ection 'A-1' Portsmouth-Lucasville road, I. C. H. 
No. 406. Type 'B.' 

"Shelby county-Section 'B-1' Piqua-St. Marys road, I. C. H. No. 170 
(also duplicate). 

"Vinton county-Sec~ion 'G' McArthur-Athens road, petition No. 3039, 
I. C. H. No. 160. 

"Waship.~ton com~ty-8ectj.~n '0' Marietta-McConnelsville road, peti
tjon No. 3058, I. C. H. No. 393. 
· "Scioto county-8ection 'A-1' Portsmouth-Lucasville road, I. C. H. 
No. 406. Type 'E.' ·--· 
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I have examined these final resolutions carefully and fipd th~, with one ex
ception, regular in f'orm and legal, and am therefore returning the same to you with 
my approval ~dorse;:l. thereon. 

The final resolution o( the commissioners of Medina county, having to do with 
the improvement of 1. C. H. No. 97, is defective in a number of respects; first, the 
date given for the preliminary application is December 13, 1917. This in and of 
itself undoubtedly not be vital; but.the clerk of the board of commissioners certifies 
that the re,solution was adopted on the 13th day of December, 1916, while the reso
lution itself shows that it was adopted on the 23rd day of May, 1917. This it seems 
to me ought to be corrected and I am returning said final resolution for correction. 

Very· truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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326. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR ROAD IMPROVEMENT 
OF COUNTY COMMISSIONERS OF ALLEN COUNTY, OHIO. 

CoLUMBUs, OHIO, May 31, 1917. 

The lndu~trial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"IN RE: Bonds of Allen county, Ohio, in the sum of $25,000, for the 
improvement of Allentown road, commencing at the west corporation line 
of the city of Lima, Ohio, and extendi~g west in German township to the 
intersection of the Eastown road in German township, said county." 

I have carefully examined the transcript of the proceedings of the county com
missioners of Allen coupty, Ohio, relating to the above bond issue, and find said pro
ceedings to be in substantial conformity to the provisions of the General Code relating 
to improvements of this kind. 

I am of the opinion that bonds properly prepared according to the bond form 
submitted will, when signed by the proper officers of Allen county, constitute valid 
and binding legal obligatiol1B of said county. 

327. 

Very truly yours, 
JosEPH McGHEE, 

AUorney-General. 

PRINTING COMMISSION-MAY LET CONTRACTS FOR PRINTING TO 
PERSONS, FIRMS OR CORPORATIONS REGARDLESS OF WHETHER 
PLACE OF BUSINESS WITHIN STATE OR NOT. 

There is no provision of law requiring the printing commission, in receiving llid8 
for printing ma.ps, under the appropriation by the 80th general assembly, to restrict the 
bidders to persons, firms or corporations, residing or located in the state of Ohio. They 
may contract with any one, to the best advantage, without regard to the residence or place 
of business of such contractor. 

CoLUMBUS, Omo, May 31, 1917. 

The Printing Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-Under dat_e of May 15th you addressed the following inquiry to 

this depltrtment: 

"I have been direete"d by th~ printing commission to ask for your opinion 
as to their authority to pmchaoo a railroad map of the state of Ohio, on com
pet;it,.ive bids from a 'firm not located in the state of Ohio.' 

- "An opinion at your earliest convenience will be appreciated by the 
commission." 

Let it be assumed that what you desire is to contract for printing the maps in 
question rather than purchasing them in the market from some one having them 
·all:eady on han'd; also that you mean to inquire whether bids may be received from 
firms or parties located outside the state. 
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You are advised that maps do not come within the description of any of the five 
classes mentioned in section 754 G. C. and that the legislature itself so recognized 
by the terms of section 786, which is as follows: 

"All printing and binding for the state not authorized by the provisions 
of this chapter, except maps, shall be subject to the provisions thereof so far 
as practical, and whether provided for by law or resolution of the general 
assembly the commissioners of public printing shall advertise for proposals 
and let contracts therefor as herein provided." 

This section goes so far as to except maps from all the regulations of the chapter. 
The only other statutory enactment bearing on the subject is the item in the appro
priation bill by the 80th general assembly, and is found in 106 Ohio Laws, page 715, 
and included in the list of appropriations for your committee the following: 

"F -9 General Plant 
Printing railroad maps __________________________ $9,000.00." 

"General Plant includes things not readily classified under other sub
heads:" (Section 5, page 826, 106 Ohio Laws). 

Competitive bidding is provided for in section 6, on the same page, as follows: 

"The monies appropriated in sections 2 and 3 of this act shall be drawn 
upon a requisition or voucher presented to the auditor, approved by the head 
of the department or by the trustees of an institution or by the members of 
a board of commission, or by an officer or employe of such department, insti
tutiqn, board or commission, specially designated by resolution or order to 
approve and present such requisition or voucher, a copy of which resolution 
or order shall be filed with the auditor of state. Such requisitions or vouchers 
shall set forth in itemized form and specify the classification of the service 
rendered, material furnished, or expenses incurred, and the date of purchase 
or time of service, and show that competitive bids were secured unless other
wise provided by law; or unless in the judgment of the board provided in sec
tion 4 herein, it is impracticable because of the peculiar nature or location 
of the work to be done, in which case the above mentioned board may in 
writing authorize the department affected to proceed to do the work, or that 
it was an emergency requiring purchase; • • *." 

No restriction is found in the statutes confining the letting of this contract to 
bidders located in Ohio. You are therefore advised that you have full power to make 
the best contract on behalf of the state that you may be able to secure by receiving 
bids without regard to the residence or location of the bidder. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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328. 

COUNTY AUDITOR-MAY APPOINT EXPERT ASSISTANTS IN CERTAIN 
CASES. 

Expert assistants to the county auditor can be appointed and compensated in the 
manner provided for by section 5548, General Code, as amended in senate bill 177, only 
in connection with the assessment by the county auditor of real property in particular tax 
assessment district or districts when such assessment is ordered by the board of county 
commissioners or petitioned for by the requisite number of freeholders therein. Said 
section confers no authority either for the appointment or compensation of expert assist
ants to the county auditor in the matter of making additions to the tax values of particular 
parcels of real estate by reason of new buildings or improvements thereon and in assessinq 
allotrrents under the provisions of sections 5576, 5577, 5568 and 5604 General Code. 

CoLUMBUS, Omo, June 2, 1917. 

Bureau of Inspection and Sur;ervision of Public Offices, Colurrtus, Ohio. 

GENTLEMEN:-! have the honor to acknowledge receipt of your favor of May 
22, 1917, in which you ask the opinion of this department as follows: 

"In counties where it has been decided to have no reappraisement of 
real estate, either general or in local taxing districts, may the county auditor 
employ expert assistants under the provisions of section 5548, as amended 
in amended senate bill No. 177, or under any other section of law, to value 
new buildings or new allotments? If so, how are such experts to be paid? 

"In counties where a local district or districts are to be reappraised can 
experts be employed to value new buildings or new allotments outside of the 
limits of such district or districts?" 

Under section 5548 General Code, as amended in senate bill177, passed March 21, 
1917, and which went into effect on the approval of the governor the same date, each 
county is made the unit for assessing real estate for taxation purposes, and the county 
auditor, in addition to his other duties, is the assessor of all real estate in his county 
for purposes of taxation, other than that of public utilities assessed by the tax com
mission of Ohio. By ~his section it is provided that the county auditor, if he ascer
tains that the real property in any tax assessment district or subdivision is assessed 
for taxation at its true value in money, shall, with the approval of the board of county 
commissioners evidenced by order of such board, enter such valuation of real prop
erty in such tax assessment district or subdivision upon the tax list and duplicate for 
the current year. 

By this section it is further provided, however, .that if by the order of the board 
of county commissioners it is determined that the real estate in any such tax assess
ment district or subdivision is not on the duplicate at its true value in money, or if 
an assessment of the real property in such assessment district be petitioned for by 
not less than twenty-five freeholders in such subdivision, the county auditor shall 
proceed to assess such real estate in such subdivision or subdivisions. 

With respect to the assessment to be so made this section further provides as 
follows: 

"The county auditor shall cause to be made the necessary abstracts 
from books of his office, containing such description of r{lal estate in such 
subdivisions, together with such plat books and lists of transfers of title to 
land as the county auditor deems necessary in the performance of his duties 
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in valuing such property for taxation. Such abstracts, plat books and lists, 
shall be in such form and detail as the tax commission of Ohio may pres
cribe. The county auditor is empowered to appoint and employ such ex
pert assistants and clerks, or other employes, as he may deem necessary to 
the performance of his duties as such assessor;. the amount to be expended 
in the payment of their compensation to be fixed and determined by the cotmty 
commissioners. If, in the opinion of the county auditor, the board of county 
commissioners shall fail to provide a sufficient amount for their compen
sation, he may make application to any judge of the common pleas court 
of his county for an additional allowance, and the additional amount of 
comp:n·ation, allowed by such court, if any, shall be duly certified to the 
board of county commissioners and the same shall be final. The salaries 
and compensation of such employes shall be paid, upon the warrant of the 
auditor, out of the general fund of the county. Such experts and other em
ployes, in addition to their other duties, shall perform such services as the 
county auditor may direct, in ascertaining such facts, descriptions, loca
tion, character, dimensions of buildings and improvements, and such other 
circumstances reflecting upon the value of such real estate, as will aid the 
county auditor in fixing its true value in money. Said county auditor may 
also, if he deems it necessary or advisable, summon and examine any person 
under oath in respect to any matter pertaining to the value of any real prop
erty within the county. If, upon the taking effect of this act there are not 
sufficient funds in the treasury of any cotmty to provide for the require
ments of this section for the year 1917, the county commissioners may borrow 
the amount so required, and issue certificates of indebtedness therefor, pay
able not later than three years from the date thereof, together with interest 
thereon, payable semi-annually, at a rate not in excess of six per cent. per 
annum." 

873 

The statutory authority for additions to the taxable value of real property by 
reason of new structures or improvements thereon and for the assessment of allot
ments is granted by the provisions of sections 5576, 5577, 5568 and 5604 General Code 
as amended in said senate bill 177. 

Section 5576 General Code provides that if the county auditor ascertains that a 
mistake has been made in the value of an improvement or betterment of real property, 
or that the true value of such imp'rovement or betterment has been omitted, he shall 
return the cotrect value thereof, havfthg first given notice to the owner or agent thereof 
of his imtention so to do; while section 5577 General Code provides, with respect to 
the question at hand, that additions made by the county auditor in confo'rmjty to the 
p~visions of section 5576 shall be listed on the grand duplicate of the county and 
placed in the hands of the county treasurer for collection. 

With respect to the assessm~t of allot~imts section 5568 General Code prpvides 
that when any person lays out a village or city, or any addition th,ereto, or a'ny sub
division of any lot or tract of land, before the plat thereof is recorded, ~ shall present; 
such plat to the couliiy aud_itor, who shall assess and return the true valuation of each 
lot or parcel of land described in such plat in lit{e man,ner as ~V structures are valued 
~nd that thereupon such lots or parcels shall be ente~;ed on the tax list in lieu of the land 
included therein. 

~ection 5604 General Code provides that when the county board of revis,ion 
provi~ed for in the act of which the sections above noted are a ~rt, discovEl!S or has 
its attenti(>n called to the fact that in a current year, or in any year during the five 
years next preceding, any taxable land, building, s'tructure or improvement has escaped 
taxation, or has been listed for taxation at less than its true value in money, the board 
may investigate the same and report all facts and info_nnation in its possession to the 
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county auditor, who is required to make such co'r.rection as he is authorized and re
quired by law to make in other cases in which real and-petsonal property has escaped 
taxation or has been imwoperly listed or valbed for taxation. 

In opinion No. 227, addressed to the tax commission of Ohio, under date of May 
1, 1917, this department, among other things, held that" the fact that the·r~l property 
in a particular tax asse8snie'ut district or subdivision was by. action of thf) county auditor 
and the board of county commissioners carried into the current tax list at th'e existing 
duplicate valuation under authority of said section 5548 General Code doe,s not prevent 
the couAtY auditor from making additions to the taxable value of particular parcels 
of real property in such tax assessmept dist1'ict or subdivision under the authority 
of said sections 5576, 5577 and 5604,· above noted. · 

Your first question is whether or not, under the provisions of section 5548 General 
Code, or other provision of law, the county auditor may employ eixpert assistants in 
the matter of making additions to the taxable value of particular parcels of real estate 
by reason of new structure's or improvements thereon, and in assessing allotments, 
where no assessment of the r.eal property in the tax assessment district or subdivision 
wherein said parcel is located, is made under the provisions of section 5548, General 
Code. 

I am of the opinion that section 5548 General Code furnishes no authority for the 
employment by the county .auditor of expert assistants other than in the particular 
case and for the particular purpose therein provided for, viz:: where the real property 
in subdivisions of the county is assessed by the county auditor under order of the county 
commissioners or oh petition of freeholdern therein; and that the pro')isions of said 
section authorizing the employment of expert asSistants and prescribing the manner 
in which their ~ompensation shall be paid have no application to cases other than 
those thereil} contemplated, to wit, where real property in tax assessment districts 
or subdivisions of the county is assessed by the county audjtor on order of the county 
commissioners or on petition. In making the assessment of the real property of tax 
assessment districts or subdivisions of the county on order of the board of county 
commissionens or on petition of fi'b'eholders in such districts or subdivisions, the county 
autlitor acts in h,is distinct capacity as assessor for all the real estate in his county; 
and the $pert assistants, clerks and other employes that he is authorized to appoint 
under section 5548 General Code are such as the county auditor may de,em necessary 
tO the performance of hi,s duties as such assessor. 

The sections of the General Code above noted, applying specifically to the authority 
and duty of the county :ruditor to make additions to the taxable values of particular 
parcels of real-estate by reason of new st~tures or improvements thereon and to assess 
allotments, make no provision for assistants, expert or otherwise, to the county auditor 
with respect to such dttties. The dutties which the county auC!itor performs under 
these sections are performed in his c.apaqity as county auditor, and not as asf!_essor 
of re.al property in the county. 

1 
Under sections 2563 and 2981 General Code the county auditor has authority to 

appoint such depulties, assistants and clerks as may be necessary for the proper dis
charge of the dut~Els of his office, and the number of the deputies, assistants and clerks 
that may be employed by him, and the compensation he is authorized to pay them, 
are limited only by the amount fixed by the county commissioners under the provisions 
of section 2980 General Code, as the amount to be expended by the county auditor 
out of the fee fu'nd of his office for the compensation of such deputies, assistants or 
clerks, or by the additional allowance or allowances which may be made for such 
purposes by a judge of the common pleas court upon IJ.pplication of the county auditor 
made therefor. 

In the case you suppose, therefore, where the services of expert assistants are 
required only for the purpose of assisting the auditor in making additions to the taxa
ble value of particular parcels of real estate by reason of new structures or improvement 

8 
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thereon, or in assessing a.llotments, I am of the opinion that the only authority for the 
employment of such assistants is that found in the general provisions of section 2563 
and 2981 General Code, and such assistants should be paid out of the county auditor's 
fee fund; and that if the allowance made by the county commissioners under section 
2980 G. C. for the payment of deputies, assistants or clerks is not sufficient to meet 
the compensation of such expert assistants, application for an increased a.llowance 
should he made to a judge of the common pleas court in the manner p'rescribed by 
section 2980-1 G. C. -

As to your second question, I am of the opinion that expert assistants may be ap
pointed and compensated in the manner provided by section 5548 General Code only 
in respect to services rendered by such expert assistants in the assessments of real prop
erty in tax assessment districts or subdivisions, the assessment of the real property 
in which has been ordered or petitioned for in the manner designated in said section 
5548 General Code. Expert assistants appointed in such cases by the county auditor 
under the authority of section 5548 General Code may be retained by the county 
auditor to assist him in making proper additions to the tax values of parcels of real 
estate in other tax assessment districts or subdivisions on account of new structures 
or a.llotments, where no assessment under section 5548 General Code is to be made, 
but in such case such assistants when so retained should be considered as assistants 
such as the auditor is authorized to appoint under sections 2563 and 2981 General 
Code and they should be paid out of the auditor's fee fund, and not otherwise. 

329. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CORPORATIONS-UNABLE TO FILE REPORT REQUIRED BY SECTIONS 
5495, 5496, AND 5497, G. C., UNTIL CERTIFICATE THAT 10% OF CAP
ITAL STOCK HAS BEEN SUBSCRIBED AND DIRECTORS ELECTED
DATE OF INCORPORATION IS DATE ON WHICH ARTICLES OF IN
CORPORATION ARE FILED WITH SECRETARY OF STATE. 

For want of ability to do so, a corporation organized under the laws of this state is 
not required to file the report provided for in sections 5495, 5496 and 5497 General Code, 
until it has filed its certificate that ten per cent. of the capital stock has been subscribed 
and until directors of the corporation are elected. 

Within the meaning of section 5519 G. C., the "date of incorporation" is the date 
upon which articles of incorporation are filed in the office of the secretary of state, and 
after filing the certificate that ten per cent. of the capital stock has been subscribed and the 
directors elected, such cm·poration is required to file its first annual report in the month of 
May following the expiration of six months frmn the date of the filing of its articles of 
incorporation. 

CoLUMB"CS, Omo, June 2, 1917. 

The Tax Commission of Ohio, Columbus, Ohio. 

GE1o."TLEMEN:-As previously acknowledged, I have your favor of l\Iarch 2, 1917, in: 
which you ask my opinion as follows: 

"If a domestic corporation for profit has filed articles of incorporation, 
but has not filed a certificate of subscription to ten per cent. of its capital 
stock, as provided by section 8633, is such. corporation liable for the report 
under section 5495 and for franchise tax? 
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"What is the 'date of incorporation,' within the meaning of section 
5519? 

"Your attention is respectfully directed to A. G. R. 1912, volume I, 
page 530, and 1915, volume II page 1196." 

The second of the two opinions of this department referred to in your communi
cation was one by my predecessor, Bon. Edward C. Turner, addressed to you under 
date of July 3, 1915, in which he discusses fully the questions here submitted by you 
and arrives at the conclusion that a corporation is not required to file a report under 
section 5495 General Code until it has filed a certificate that ten per cent. of its capital 
stock has been subscribed and the directors of the corporation have been elected, 
and that within the meaning of section 5519 General Code the date of the incorpora
tion is the date upon which the certificate is filed in the office of the secretary of state 
showing that ten per cent. of the capital stock of the corporation has been subscribed. 

It will be sufficient for me to say in this opinion, after a careful consideration 
of the questions presented, that I am in full accord with both the reasoning and the 
conclusion reached by Mr. Turner with respect to the first question presented in your 
communication. 

In this connectipn I note that the earlier dec~ions considered by Mr. Turner in 
support of his conclusion that a corporation is not complete when the arti'cles of in
corporation are filed have been followed by the supreme court in the 'case of Ceme
tery Association v. Traction Company, 93 0. S. 161, 168. In this case, the court 
speaking of the provisions of sections 8632 to 8635, inclusive, General Code, 'Yhich 
provide that at the time of making subscriptions to the capital stock of a corpora
tion ten per cent. on each share subscribed for shall be payable, and that when ten 
per cent. of the capital is so subscribed the subscribers to the articles of incorpora
tion, or a majority of them, shall so certify in writing to the secretary of state, after 
which directors of the corporation shall be chosen, says: 

"The statutory requirements provided by section 8632 et seq. General 
Code, for the creation of a corporation are mandatory and n:iust be com
plied with before the corporation can be in existence." 

In its opinion in this case the court says: 

"The corporation statutes of Ohio differ from those of many states in 
reference to the creation of a corporation. Section 8629 General Code, 
provides tha~ a certified copy of the articles of incorporation shall be prima 
facie evidence of the existence of the corporation therein named, but the mere 
filing of the articles in due form does not create the corporation. This is 
the distinct holding in State ex rei. v. Insurance Co., 49 Ohio St. 440, where 
it is held: 'The making and filing, for the purpose of profit, of articles of 
incorporation in the office of the secretary of state, do not make an incor
porated company; such articles are sjmply authority to do so. No 
company exists within the meaning of the statute, until the requisite stock 
has been subscribed and paid in, and the directors chosen." 

I am aware that the court in this case, and likewise in the earlier cases cited by 
Mr. Turner, was looking at the question from a different angle from that at which 
we are required to view the question in its application to the part,icular 'inquiry made 
by you, and that the franchise tax imposed by section 5495 et seq. General Code is 
a tax upon the right to be a corporation rather than upon any user that may be made 
of such franchise by the corporation; pevertheless I am convinced that the only prac
tical solution of the question made by you, if we are to give effect to the provisions 
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of the statute specifying the kind and nature of the report required of corporations, 
is that reached by :\-Ir. Turner, and for these reasons I agiee with his opinion on your 
first question, although it was a reversal of a former opinion of his predecessor, Hon. 
Timothy S. Hogan, on the same question. 

With respect to your second question I note the provisions of section 5519 General 
Code as follows: 

"A corporation shall not be required to file its first annual report under 
sections one hundred and six to one hundred and fifteen (G. C. section 5495 
to s;ection 5504) inclusive, of this act, until the proper month, hereinbefore 
provided, for the filing of such report, next following the expiration of six 
months from the date of its incorporation or admission to do business in this 
state." 

I am convinced that the words "date of its incorporation," as found in this sec
tion, refer to the date of the filing of the articles of incorporation with the secretary 
of state; and although such corporation does not have, on the filing of its articles of 
incorporation, the organization necessary to enable it to file the report provided for 
in sections 5495, 5496 and 5497 General Code, and will not have until it files its cer
tificates that ten per cent. of its capital stock has been subscribed and directors have 
been chosen, nevertheless upon the filing of such certificate and election of directors 
the first annual report which said corporation is required to file is that required to 
be filed in the month of May following the expiration of six months from the date 
of the filing of its articles of incorporation, if the certificate of stock subscription has 
been filed and directors elected in the meantime. 

330. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SHERIFF-WHEN APPOINTED RECEIVER-IN AID OF EXECUTION IS 
APPOINTED IN OFFICIAL CAPACITY-IN PARTITION PROCEED
INGS IN PERSONAL CAPACITY. 

1. If the sheriff of a county is appointed receiver in aid of execution, he is appointed 
not as an individual but as sheriff and compensation paid to him for his services as such 
receiver must be paid into the sheriff's fee fund. 

2. When a sheriff is appointed receiver in" partition proceedings, he is appointed 
not as. sheriff but as an individual and the fees allowed him by the court may be retained 
by him personally. 

CoLUMBus, OHIO, June 2, 1917. 

HoN. JoHN C. HO\ ER, Judge Court of Common Pleas, Bellefontaine, Ohio. 

DEAR SIR:-! have your letter of April 14, 1917, as follows: 

"I wish to obtain your opinion as to the compensation for the sheriff 
when acting as a receiver. 

"Section 11952 provides, 'in addition to his actual disbursement, the 
receiver shall be entitled to such commission.s as the court allows, not exceed
ing the sum allowed to executors or administrators, as well as reasonable 
counsel fees for services rendered him.' 
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"Section 11782 provides: 'The judge, by order, may appoint the sheriff 
of the proper county or other suitable person a receiver of the property of the 
judgment debtor. He also by ord:er me.y forbid tran.sfer or other disposition 
of or interference with the property of the judgment debtor, not exempt by 
law.' 

"Section 11783 provides: 'If a sheriff be appointed receiver, he and his 
sureties shall be liable on his official bort4 as such receiver. If another persQn 
be appointed, he must take an oath and ·give bond as in other cases.' 

"Section 11787 pro~des: 'The judge shall allow to clerks, sheriffs, refe~s, 
receivers and witnesses such compensation as is allowed for like services in 
other cases to be taxed as costs in the case, and by order shall enforce the col
lection from such party or parties as ought to pay them.' 

"The question is this: when the sheriff.is appointed rec·eiver, in proper
ties where there is partition pending, or ~here .there is a sale pending on execu
tion and the court makes an allowance to cover expenses and compensation, 
is the compensation the sheriff's personal pay, or does it go into the fee fund 
to be turned into the treasury with other fees? 

"This does not seem to be any part of his official duties, but being alto
gether outside of the duties imposed upon him by statute. Such compensation 
has always been .turned in to the county treasury in this county, but I am not 
certain that it should be so." 

Sections 11782, 11783, 11787 and 11952 General Code provide: 

"Section 11782. The judge by order, may appoint the sh~riff of the 
proper county, or other suitable person, a receiver of the property of the judg
ment debtor. He also, by order, may forbid a transfer, or other disposition 
of, or interference with, the property of the judgment debtor not exempt 
by law. 

"Section 11783. If the sheriff be appointed receiver, he and his sureties 
shall be liable on his official bond as such receiver. If another person be ap
pointed, he must take an oath and give a bond as in other cases. 

"Section 11787. The judge shall allow to clerks, sheriffs, referees, re
ceivers, and witnesses, such compensation as is allowed for like services in 
other ca8es, to be taxed as costs in the case, and by order, shall enforce their 
collection from such party or parties as ought to pay them. 

"Section 11952. In addition to his actual disbursements, the receiver 
shall be entitled to such commissions as the court allows not exceeding the sum 
allowed to executors or administrators, as well as reasonable counsel fees for 
services rendered him." 

On February 21, 1910, one of my predecessors, Hon. U. G. Denman, rendered 
an opinion to the bureau of inspection and supervision of public offices, in which it 
is held that the sheriff must pay fees and compensation into the county treasury in 
cases in which he is appointed receiver, trustee or master commissioner. 

Mr. Denman, in considering this question, said: 

"Section 5498 Revised Statutes which regulates the matter of costs in 
proceedings in aid of execution, provides that, 

"'The judge shall allow to clerks, sheriffs, referees, receivers and wit
nesses, such compensation as is allowed for like services in other cases to be 
taxed as costs in cases * * * .' 

"Section 5485 provides that: 
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" 'If the sheriff be appointed rec&ver, he and his sureties shall be liable 
on his official bond as such receiver • * * * .' 

"These two sections indicate to me that the sheriff when appointed 
receiver in proceedings in aid of execution, acts in his official capacity, and that 
the fees taxed m his naree should be paid into the fee fund of his office, and 
not retained by him for b,is own personal use." 
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On April 30, 1915, my predecessor, Hon. Edwa'rd C. Turner, in an opinion found 
in the' attorney-general's Opinions for 1915, page 601, held: 

"Fees paid to sheriff while making a sale as master commissioner are 
official and payable into the fee fund under section 11692 G. C.'' 

In this opinion Mr. Turner said: 

"Under the provisions of section 11691 of the General Code, when there 
exists some special reason that the sale of real estate shall not be made by 
the sheriff of the county where the decree or order wa.s made, the court shall 
make and issue an order to a master commissioner for the sale of .such real 
estate.'' 

"Section 11692 of the General Code provides that 'a sheriff may act as a. 
master commissioner,' and 'on notice and for a. reasonable compensation to 
be paid by the master out of his fee, he shall attend and make the sale for 
the master, who, by reason of sickness, is unable to attend.' 

"We have here the anamalous situation of the master commissioner's 
being appointed only when the sheriff, for some special reason deemed sufficient 
by the court, is disqualified to make the sale; and upon the master commis
sioner's being unable to attend by reason of sickness the statute directs said 
sheriff so disqualified in the first instance to attend and make the sale for the 
master. Such is the provision of the statute. The sheriff makes the sale as 
sheriff, hence the 'reasonable compensation to be paid him' comes to him in 
his official capacity as a. county officer. * * * It therefore follows that 
this compensation so earned by the sheriff is payable into the sheriff's fee 
fund." 

Viewing section 11782 General Code in the light of these opinions, and with the 
provision of section 11783 in mind, to the effect that if the sheriff be appointed re
ceiver he and his sureties shall be liable on his official bond as such receiver, it seems 
clear that when a sheriff is appointed receiver in aid of execution, he is appointed not 
as an individual, but as sheriff and that the compensation paid him is to go to the fee 
fund and not be retained by him personally. 

Your inquiry also has reference to fees paid the sheriff as a receiver in partition 
proceedings. 

I am aware of no statute making special provision for the appointment of a 
· receiver in partition proceedings and if one is appointed it must be under the gen
eral authority of the statute on this subject. Neither am I aware of any special 
statute authorizing the appointment of a sheriff as receiver in such cases, and if a 
sheriff is appointed, it follows that it must be as an individual and not a.s sheriff. 

In the opinion of Mr. Turner, above referred to, he also held that when the suit
able person appointed to make a sale of real estate under section 11927 G. C., is the 
sheriff of the county, the fee received by such person is personal and not payable into 
the sheriff's fee fund. 



880 OPINIONS 

In that opinion Mr. Turner said: 

"As to your second inquiry, section 11927 and other sections of the same 
chapter of the· General Code, in pari materia therewith, prescribe the method 
for the sale of entailed and other estates. If, upon the hearing provided for in 
said sections, the application of the petitioner is granted, 'the court shall 
direct a sale to be made, the manner thereof, and appoint some suitable person 
or persons to make it.' 

"Now, if under this authority the court appoints as such 'suitable person 
or persons' the individual or individuals who are serving as sheriff or other 
county officers, the compensation allowed for the making of such sale will be 
payable to such person or persons as individuals and not in their official 
capacities. Therefore, such compensation is the property of the person or 
persons making the sale, and is not subject to be paid into the fee fund pro
vided for in said section 2977 of the General Code.'' 

I agree with this reasoning and by the same process conclude that in partition 
cases the sheriff is not appointed as sheriff, but as an individual, and that the fees al
lowed him may te retained by him personally. 

331. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TAX ASSESSOR-NOT ENTITLED TO COMPENSATION-FOR OATH AD
MINISTERED TO RESIDENT OF ANOTHER COUNTY. 

An assessor or assistant assessor, who has administered an oath to a tax return of 
resident of neighboring county, not entitled to compensation therefor. 

CoLUMBus, OHio, June 2, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of May 11, 1917, as follows: 

"We would respectfully request your written opinion upon the following 
question: 

"Under the provisions of section 5366 of senate bill No. 177, the new 
taxation law-

" '* * * The person making such return for taxation shall subscribe 
and make oath to the correctness of all matters contained therein, and 
such oath may be administered by any assessor, assistant assessor, county 
auditor, deputy county auditor, mayor, justice of the peace, township clerk 
or notary public, after which the same shall be delivered in person or by 
mail to the county auditor, on or before the first day of May * * * ' 

"QuERY: May any of the assessors or assistant assessors mentioned 
above, residents and officials of a given county, be paid for administering 
oaths to tax returns of residents of a neighboring county appearing before 
them for said purpose, and which county pays the assessor for such services 
under such circumstances, if they are entitled to pay for such services? 

"It has come to the attention of this bureau that since the new tax law 
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went into effect, people of one county, living near a county line, would go 
over into the next county to find a convenient official to swear them to their 
returns." 

881 

The act referred to in your communication is an act passed March 21, 1917, 
entitled "An emergency bill to provide for the listing and valuation of property for 
purposes of taxation, and to amend sections 2583, 2593, • • • " Section 1 of 
this act provided that certain sections of the General Code therein enumerated should 
be amended to read as therein set out. Section 5366 G. C., as amended in such act, 
reads: 

"In order to facilitate the listing of personal property, moneys, credits, 
investments in bonds, stocks, joint stock companies or otherwise, in the 
subdivisions mentioned in section 3349 of the General Code, each person 
requl'red by law to list the same shall make a return thereof under oath to the 
county auditor on the second Monday in April, or within fifteen days there
after, cf any year, the same to be made on the blanks furn~shed, by order 
of the state tax commission fQr such purpose, which the auditor shall have 
supplied at his office for use of persons required to lL~t such property of any char
acter. The county auditor may mail such blanks prior to the second Monday 
in April to the persons required to list such property, or may place listing 
blanks at convenient places in each taxing subdivision, and give notice thereof 
in one newspaper of general circulatjon in the county. Each person required 
by law shall correctly Jist all such property on such blanks giving the true 
value thereof in money, and answer all questions correctly, and g,ive all in
formation, asked and requ"ired by the printed forms contained on such blanks. 
The person making such return for taxation shall subscribe and make oath 
to the correctness of all matters contained there'in, and such oath may be 
administered by any assessor, assistant assessor,_ county auditor, deputy 
county auditor, mayor, justice of the peace, township clerk or notary public, 
after which the same shall be delivered in person or by mail to the county 
auditor, on or before the first day of May. Any person required by law to 
list such property for taxation, who fails or neglects to file with the county 
aud'itor, as required by this act, a true list and valuation or' his property, 
shall not be entitled to any exemption as provided by section 5360 of the 
General Code. The county auditor shall examine such returns and after 
giving notice to the person making oath thereto, m~y make corrections thereof 
and may go over the same together wi,th the assessor of the same taxing 
subdivision and if they believe any property is omitted from any returns, 
or that the value is incorrect, the assessor shall call upon the person listing 
such property and upon actual view list and assess such property at its true 
value in money. The county auditor shall deliver to the assessors of the 
respective subdivisions at the time of their meeting for instructions, a list 
of all persons and property so returned for taxation, and may deliver the 
original re~urns to such assessor for his use, and such assessor shall inspect 
the returns made and cause to be listed and returned for taxation as provided 
in this act, all such property not at that time ~ted and returned to the county 
auditor. Xo assessor or assistant assessor shall be paid any per diem salary 
for administering an oath as herein provided where returns are being made 
to the county auditor, but they shall administer all oaths to persons making 
returns as herein provided to the county au.ditor, without charge to such 
person, but shall be paid the sum of ten cents for each person so sworn to 
his return prior to May first of any year, on the warrant of the county auditor, 
at the time of payment of his per diem services. Provided, however, that the 
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provisions of this section shall not apply to public utilities, banks and bankers, 
or corporations, the listing and return of the property of which is otherwise pro
vided by law." 

Section 5586 G. C. reads: 

"Each assessor, assistant assessor and member or chief clerk of a county 
board of rev'ision, shall have power to administer oaths." 

Section 5368 G. C. provides: 

"At the direction of the county auditor, the assessor shall examine the 
lists returned under the provisions of sec~ion 5366 of the General Code, and 
ascertain what property, if any1 is omitted therefrom, and what persons, if any, 
have failed to make returnsJ and-it shall be his duty to list and return at its true 
value in money, all the personal property reqllired to be listed by persons 
in his subdivision which has not then been returned. The return of any 
property which has been .improperly valued by the person listing, shall like
wise be corrected by the assessor, and such property listed by him at its 
true value. He shall return all lists taken by him or his assistant to the 
county auditor, on or before the firSt Monday in June." 

Section 5369 G. C. provides: 

"Each person required to list property for taxation shall take and subscribe 
an oath or affirmation that all the statements in such list are true, and that 
such list contains a full disclosure of all property required by law to be listed 
for taxation, and the true value in money of all such property; and when any 
person required by law to list and make return of property to the county 
auditor, shall wilfully fail or refuse to make such list or return within the 
time fixed by law, or shall refuse to take and subscr.ibe an oath or affirmation 
to such li!:it or return, or shall wilfully omit to mak~ a full and complete list 
and return of taxable property, or shall wilfully fail to give the true value of 
any property in such list or return, or shall wilfully fail or refuse to answer 
all questions contained i;n the blanks for listing such property, the county 
auditor shall cause all such property to be listed and assessed and shall add to 
the amount thereof the penalty provided i'n section 5398 of the General Code; 
and in case of a false oath to any s:uch list, he shall certify the facts to the 
prosecuting attorney, who shall proceed as in other cases of perjury. This 
section shall be printed in plain type upon all blanks for the listi,ng of any 
property." 

Tax assessorS have no power generally to administer oaths in this state and we 
must look, therefore, to the provisions of the act conferring such authority upon them 
in order to determine the extent of their powers in this respect. 

It will be noted from a reading or" section 5366 that "no assessor or assistant assessor 
shall be paid for any per diem salary for administering an oath as herei,n provided 
where returns are being made to the county auditor, but they shall administer all 
oaths to persons making returns as herein provided to the county auditor, without 
charge to such person, but shall be paid the sum of ten cents for each person so sworn 
to his return prior to May first of any year, on the warrant of the county auditor, 
at the time of payment of his per diem services." Under this provision of the act 
the assessor or assistant assessor must furnish the county auditor with a statement 
containing all the names of persons sworn by him to the tax returns, and it is the duty 
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of the county auditor to examine such list, and if correct issue his warrant for such 
services to the assessor or assistant assessors for an amount to be computed at the 
rate of ten cents per n,ame. 

This provision would strongly indicate that the assessor or assistant assessors 
are to be paid for administering oaths only when they administer them to persons 
residing within the county, since the county auditor could not well determine whether 
the assessor or assistant assessors had actually administered these oaths only by refer
ence to the tax Jist returned by the owner. If the list of owners submitted by the 
assessor or assistant assessor should include the names of residents of other counties, 
it is clear that the county auditor could not well apply this test in the verification of 
the claim of the assessor or assistant assessor. The further provision of section 5366 
that the assessor or assistant assessor is to be paid by the county auditor "at the time 
of payment of his per diem services" and the fact that a county could only be charged 
with the expense of asses,ing property within its boundaries, so strengthens this con
clusion as to leave no room for doubt. 

Now since the provisions· of section 5366 furnish the only statutory authority 
for the payment of assessors or assistant assessors for administering oaths to persons 
listing their own property, it is my opinion, following the above reasoning, that assessors 
or assistant assessors can only be paid compensation for their services in administering 
oaths in such cases when the person or persons to whom they administer the oaths 
reside within the county. 

332. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMMISSIONERS-DISCRETIONARY WITH SAID OFFICIALS 
· WHETHER THEY SHALL P R 0 V I D E OFFICES FOR COUNTY 

OFFICIALS. 

Section 2419 G. C. is the only section relatire to providing offices for county officers 
and said section makes it discretionary with the commissioners in regard thereto. 

CoLUMBus, Omo, June 2, 1917. 

HoN. DAVID A. WEBSTER, Prosecuting Attorney, Bryan, O~io. 
DEAR SrR:-I am in receipt of your letter of April 27th wherein you submit three 

inquiries. 

"1. Is it the duty of the county commissioners to furnish and provide 
an office for the prosecuting attorney? If it is .their duty to provide an 
office, with what should it be equipped? 

"2. If the county commissioners fail or neglect to furnish and provide 
an office for the prosecuting attorney, can they pay rent for the prosecutor's 
office? 

"3. If they are to provide an office, would a desk, filing case and the 
statutes in a one room office, without a private consultation room, be suf
ficient to constitute the furnishing and providing an office?" 

The only authority of law relative to the matter is that found in section 2419 
G. c.; which reads as follows: 

"A court house, jail, public comfort station, offices for county officers, 



884 OPINIONS 

and an infirmary, shall be provided by the commissioners when, in their 
judgment, they, or any of them, are needed. Such buildings and offices 
shall be of such style, dimensions and expense as 'the commissioners deter
mine. They shall provide all rooms, fire and burglar proof vaults and safes, 
and other means of security in the office of the county treasury, necessary 
for the protection of public moneys and property therein." 

Said section provides that the discretion as to whether or not the county com
missioners shall furnish any office for the prosecuting attorney rests solely with the 
said commissioners. The statute is an old statute and must have undoubtedly been 
passed at a time when it was not deemed necessary that the prosecuting attorney 
should be provided with an office. 

Ron. George K. Nash, former attorney-general of Ohio, in an opinion to Frank 
P. McGhee, prosecuting attorney of Vinton county, under date of May 20, 1880, 
referring to section 2419 G. C., then section 859 Revised Statutes, states: 

"Section 859 of the Revised Statutes gives authority it seems to me to 
county commissioners to provide an office for the prosecuting attorney as 
well as other county officers. 

"It leaves the matter discretionary with the commissioners." 

Ron. David K. Watson, attorney-general, in an opinion to D. B. Pearson, prose• 
cuting attorney of Brown county, under date of April 15, 1890, ruled as follows: 

"'Relative to the matter of the county commissioners furnishing the 
prosecuting attorney an office when there is none in the court house for 
him, under section 859 R. S., the whole matter I think rests in the judg
ment of the commissioners. That section says that 'a court house, jail, 
offices for the county officers and an infirmary shall be provided by the com
missioners when in their judgment the same or any ~f them are needed,' etc. 

"If in the judgment of the commissioners an office is not needed for 
the prosecuting attorney, there being none in the court house, I am of the 
opinion that they cannot be compelled to furnish one outside. Their dis
cretion in the matter will not be controlled." 

Ron. J. M. Sheets, attorney-general, in an opinion toW. H. Bowers, prosecuting 
attorney of Richland county, under date of September 8, 1902, takes a di,fferent view 
of the statute and is out of line with the later rulings. He says: 

"As to the second inquiry, it is very clear that under the provisions 
of section 859 of the Revised Statutes the commissioners are under obliga
tions to furnish all county officers with acceptable offices. If they are not 
to be had in the court house they are required to procure them outside." 

Ron. W. H. Miller, assistant attorney-general, un9er date of February 12,- 1908, 
rendered an opinion to William L. David, prosecuting attorney of Hancock county, 
and referred to section 859 Revised Statutes as follows: 

"Under this section I am of the opinion that the county commissioners 
may, if they think the same L,s needed, provide an office for the county coroner 
and pay the rent therefor." 

Under various rulings of former attorneys-general it has been determined that 
the discretion resting with the commissioners would go so far as to permit also the 
furnishing o(the office as well as the providing of the bare office rooms. 
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Answering your first question, since the matter is discretionary with the county 
commissioners, I do not believe it can be held that there is any duty on the commis
sioners to provide an office for the prosecuting attorney. 

Answering your se.cond question, there being no duty to provide an office for 
the prosecuting attorney, if they fail and refuse so to do they can not be compelled 
to pay rent for an office outside of the court house. 

Answering your third question, since there is no duty resting upon the county com
missioners to provide an office, if they in their discretion determine to furnish an office 
they are the sole judges of what will be furnished in the office. 

333. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CERTIFICATE OF AUDITOR-THAT MONEY IS IN TREASURY TO CREDIT 
OF PROPER FUND-UNNECESSARY-WHEN BONDS HAVE BEEN 
SOLD AND MONEY IS IN TREASURY AND CONTRACT LET. 

In cases in which bonds have been sold and the proceeds placed in a special fund to 
be used for a specific work, and a contract is entered into for the construction of said work, 
the provisions of section 5660 G. C. that a certificate must first be made by the proper officer, 
to the effect that the money is in the treasury to the credit of said fund, do not apply. 81 
0. S.66, 74 0. S. 185; 59 0. S. 446; 20 C. C. (n. S.) 47; however, Village v. Diekmeier, 
79 0. S. 323, seems to hold otherwise. 

CoLUMBus, Oaw, June 2, 1917. 

HoN. S. W. ENNIS, Prosecuting Attorney, Paulding, Ohio. 

DEAR SlR:-I have your communi9ation of May 4, 1917, in which you ask for 
certain information. Your communication, in so far as the question involved is con• 
cerned, reads as follows: 

"I would like to ask your opi.nion as to whether or not it is necessary 
for the county auditor to make a certificate that the money reqvired for 
the payment of the contradt price for a county road improvement under 
tile provisions of sect~on 5660 of t;he General Code of Ohio (is in the treasury 
to the credit of the proper fund) where the bonds have been sold and the 
money r:ilsed and in the treasury of the county, at the time the contract 
is signed, to the credit of the road fund . 

• • • • • • • • • • 
"The reason that I ask that a construction be placed on the above stat

utes (sections 3810 and 5660 G. C.) is due to the fact that we have a very 
serious situation in this county in four pike road improvements involving 
very near $100,000.00, where the auditor of the county has failed to place 
these certificates of record or to have made the same, and by reason of the 
increased cost of materials the contractors are now about to throw up their 
contracts and claim the same are illegal and that we can not enforce the com
pletion of the roads under the same nor the obligations of the bondsmen 
for the reason that the auditor has failed to put said certificate upon record. 
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And if the contracts and bonds ·are invalid, it will cost the county possibly 
$25,000.00 more to build the roads now, than the contract prices originally 
awarded for said roads." 

In answering your question, it will be necessary to note a number of court de
cisions which have to do not only with section 5660 G. C., which section applies directly 
to your matter, but which have to do also with sections 3806 and 3810 G. C. On ac
count of this fact I desire to quote not only section 5660 G. C., but also sections 3806 
and 3810 G. C. I do this to show that there is no vital difference between the pro
visions of section 5660 G. C. and sections 3806 and 3810 G. C., and that whatever 
construction the courts would place upon sections 3806 and 3810 G. C., they would 
necessarily have to place the same construction upon section 5660 G. C. 

Section 5660 G. C. provides as follows: 

"The commissioners of a county, the trustees of a township and the board 
of education of a school district, shall not enter into any contract, agreement 
or obligation involving the expenditure of money, or pass any resolution or 
order for the appropriation or expenditure of money, unless the auditor or. 
clerk thereof, respectively, first certifies that the money required for the 
payment of such obligation or appropriation is in the treasury to the credit 
of the fund from which it is to be drawn, or has been levied and placed on the 
duplicate, and in process of collection and not appropriated for any other 
purpose; money to be derived from lawfully authorized bonds sold and in 
process of delivery shall, for the purpose of this section, be deemed in the 
treasury and in the appropriate fund. Such certificate shall be filed and forth
with recorded, and the sum so certified shall not thereafter be considered un
appropriated until the county, township or board of education, is fully dis
charged from the contract, agreement or obligation, or as long as the order or 
resolution is in force." 

Section 3806 G. C. provides: 

"No contract, agreement or other obligatien involving the expenditure 
of money shall be entered into, nor shall any ordinance, resolution or order 
for the expenditure of money, be passed by the council or by any board or 
officer of a municipal corporation, unless the auditor or clerk thereof, first 
certifies to council or to the proper board, as the case may be, that the money 
required for such contract, agreement or other obligation, or to pay such ap
propriation or expenditure, is in the treasury to the credit of the fund from 
which it is to be drawn, and not appropriated for any other purpose,which 
certificate shall be filed and immediately recorded. The sum so certified 
shall not thereafter be considered unappropriated until the corporation is 
discharged from the contract, agreement or obligation, or so long as the ordi
nance, resolution or order is in force." 

Section 3810 G. C. provides: 

"Money to be derived from lawfully authorized bonds or notes sold 
and in process of delivery, shall for the purpose of the certificate that money 
for the specific purpose is in the treasury, be deemed in the treasury and in 
the appropriate fund." 

It might further tend to clearness if we remember that section 3806 G. C. was 
originally section 1536-205 R. S.; that section 1536-205 R. S. was formerly section 
2702 R. S., and that section 3810 G. C. was originally section 1536-205a R. S. 
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1. Before noting the decisions of our courts which have to do with the question 
suggested in your communication, I desire to note the reading of the above sections 
of our statutes, with a view of arriving at a conclusion as to the construction which 
ought to be placed upon them. Your question has to do with this: 

What effect has the issuing of bonds and the receipt of money derived 
from the sale of said bonds upon the question of the requirement of a certif
icate t:J the effect that the money is in the treasury to the credit of the appro
priate fund? 

So that it is this part of the sections I shall particularly note. 
Section 5660 G. C., in so far as it applies to the bond question, reads as follows: 

"Money to be derived from lawfully authorized bonds sold and in process 
of delivery shall, for the purpose of this section, be deemed in the treasury 
and in the appropriate fund." 

Section 3810 G. C., which has reference to the bond question, reads as above set 
forth: 

It will be noticed that the language used in sections 3810 and 5660 G. C. is prac
tically the same upon this question of the bond issue, and, as said before, the pro
visions are practically the same which have to do with the requirement of the cer
tificate of the auditor or clerk. Both the statutes provide that no contract, agree
ment or obligation of a county, township, school board or municipality shall be entered 
into, involving·the expenditure of money, unless the auditor or clerk thereof respect
ively first certifies that the money required for the payment of such obligation is in 
the treasury to the credit of the fund from which it is to be drawn. That is, two things 
must obtain before a contract or obligation involving the expenditure of money can 
be ent~red into upon the part of any of said officials, namely: 

1. The money must be in the treasury .• 
2. The auditor or clerk must certify to the fact that it is in the treasury. 
Now, if lawfully authorized bonds had been sold and in process of delivery, what 

effect has this circumstance upon the two above prerequisites to the entering into of 
a valid contract? Does this circumstance do away with both of said prerequisites? 
It would not seem so from a careful reading of said sections. 

The sections provide that the money to be derived from the bonds shall be deemed 
in the treasury and in the appropriate fund. That is, the one condition is fulfilled. 
The auditor or clerk may assume that the money is in the treasury, and will be justi
fied in certifying to that fact. But there is nothing in the statute that would seem to 
indicate that the certificate need not be made, filed and recorded, merely from the 
fact that bonds have been sold and in process of delivery. Our courts have held that it 
is not sufficient merely that the money is in the treasury before a contract involving 
the expenditure of money can be entered into. This fact must be certified to by the 
proper official. 

In City of Findlay v. Pendleton et a!., 6'2 0. S. 80, there is authority for, this 
proposition. The first branch of the syllabus reads as follows: 

"1. A contract made by a municipality with attor'neys for legal serv
ices is void, unless the auditor or clerk first files and records a certificate, 
as required by section 2702, Revised Statutes." 

On page 88 the court used the following language: 

"The financial statement made each meeting night to the council by 
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the city clerk as to the status of each fund, was not the equivalent of the cer
tificate required by section 2702, Revised Statutes. The presence of the 
81,300 in the treasury did not in legal effect dispense with such certificate. 
The object of that section is not only ~o show the presence in the treasury 
of sufficient fund's unappropriated to meet the contract, but also to prevent 
su~h fund!! from being taken out of the treasury for any other purpose. * * 

"With the financial stateme'ntof the clerk, and the presence of the $1,300 
in the treasury, there .was still nothipg to prevent the city authorities from 
using the money so in the treasury for other purposes, and then be compelled 
to make a levy on the general tax list to pay those attorneys' fees. Tpe 
filing of the proper certificate would h:we tied up the money in the treasury 
to be used only for the payment of those fees." 

In this case the court holds that the certificate of the proper official has two pur
po~es: 

"I. To show that the money is in the treasury to the credit of the 
proper fund. 

"2. To prevent such funds from being taken out of the treasury for 
any other purpose." 

From all the above it would seem that the only effect of a bond issue to take care 
of the cost and expense of an ·improvement would be to do away with the necessity 
ofhaving the money in th.e treasury-that is, if the bonds were in process of collection, 
the money would be assumed to be in the treasury. But 'it does not seem to do away 
with the second prerequisite, namely, the issuing of the certificate by the proper 
officia~, to the effect that the money is in the treasury. This is the natural conclusion 
to which one would come by a careful reading of the above sectiqns. 

2. But let us turn to the courts qf our state, in order to arrive at an answer to 
the question propounded by you. There bave been quite a number of decisions 
upon this question; in fact so many decisions that it would seem that the proposition 
of law in reference to your question is well established. 

In the City of Akron v. Dobson, 81 0. S. 66, we find the following proposition 
set forth in the third branch of the syllabus: 

"3. Section 1536-205, Revised Statutes, providing that no contract, 
agreement or other obligation involving the expenditure of money shall be 
entered into, nor shall any ordmance, resolution or other order for the ex
penditure of money, be passed by the council or by any board or officer 
of the municipal corporation, unless the auditor of the corporation shall first 
certify to council that the money r~quired. for the contract, agreement or 
other obligation, or to pay the appropriation or expenditure, is in the treas
ury to the credit of the fund from which it is to be drawn and not appropri
ated for any other purpose, does not apply to an ordinance appropriating 
the money obtained by council, from a sale of bonds made by it, to ~he pur
pose for which the bonds were sold." 

On page 78 the court in its opinion uses the following language: 

"The supplemental petition avers that the auditor did not so certify. 
This is denied by the answer in the circuit court, and that court does not 
make any finding upon that issue. This contract cannot create an obliga
tion against the city in the nature of a debt, to meet which no funds have 
been provided. The council issued and sold the bonds and appropriated 
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the proceeds to meet the expenditures it authorized, and any obligations 
incurred by the ordinance under the authority conferred are payable only out 
of the appropriation, so that the section can have no application to such a 
case." 

889 

It will be noted from this language that the court really was not called upon to 
decide this particular question, because of the fact that the petition averred that the 
auditor did not so certify. The answer denied this fact and the circuit court made 
no finding upon that issue. But the court did pass upon the question in the language 
found in the syllabus and as found in the opinion. 

In Emmert v. City of Elyria, 74 0. S. 185, the following proposition of law is 
laid down in the second branch of the syllabus: 

"2. Sections 45 and 45a of the municipal code (1536-205 and 1536-205a, 
Revised Statutes, Bates' 5th Ed.), providing in substance that no contract 
involving the expenditure of money shall be entered into unless the auditor 
of the corporation shall first certify to coundl that the money required 
for the contract is in the treasury to the credit of the fund from which it is 
to be drawn and not appropriated for any other purpose and that a contract 
entered into contrary to such provision shall be void and that the money to 
be deri'ved from lawfully authorized bonds or notes sold and ip process of 
delivery shall be deemed in the treasury and in the appropriate fund, do not 
apply to contracts for street improvements, when bonds have been author
ized by the municipality tp be issued to pay the entire estimated cost and ex
pense of the improveme~t." 

On page 197 the court in the opinion uses the (ollowing language: 

"So that it would seem to follow now that a municipality may issue 
bonds in suffident amount to paythe estimated cost and expense of an im
provement and may levy taxes i~ addition to all other taxes authorized by 
law, to pay the bonds issued a·n:d sold to pay its part of the cost of the im
provem~nt, that sections 45 and 45a do not apply to improvements for which 
the city has authorized bonds to be issued to pay the entire e~timated cost 
and expense. 

"Having found that· these sections are not applicable, their interpre
tation is not necessary." 

The last sentence of the above quotation is as follows: 

"Having found that these sections are not applicable, their interpre
tation is not necessary," 

and throws some little doubt upon the questipn as to whether the court really placed 
a construction upon sections 3806 and 3810. But at least the court held that the 
provisions in said sections did not apply to the case under consideration by the court. 
In the last part of the second branch of the syllabus the court say that the provisions 
of said section 

"do not apply to contracts for street improvements, when bonds have been 
authorized by the municipality to be issued to pay the entire estimated cost and 
expense of the improvement." 

In Kerr v. Bellefontaine et al., 59. 0. S. 446, the court, in discussing the provisions 
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of the statute in reference to the filing of the certificate of the proper official, to the 
effect that the money is in the treasury, uses the following language: 

"Not only was this requirement of the statute designed to place a re
striction upon the increase of munic,ipal indebtedness, but its terms are in
applicable to a contract of this character. The requirement is that the 
certificate must show that the money reouired for the contract is in the treasury 
to the credit of the fund and not appropriated for any other purpose. The 
fund from which the plaintiff is entitled to satisfaction of his demand is not 
raised by taxation. It is derived from the operation of the gas works and made 
subject to the order of the board whose authority is so limited that they can 
make valid contracts only for appliances and supplies for the gas works to which 
the fund is devoted. The fund can be appropriated to no other purpose, 
and the trustees can contract for no other purpose." 

The facts in this case are somewhat different, in that the fund out of which pay
ment was to be made was not raised by taxation, it being a fund created from the 
operation of the gas works in the city of Bellefontaine. But it was a special.fund 
and one which could only be used for a specific purpose, and hence is in point. 

In Lloyd v. Toledo, 20 C. C. ·.N. R' 47, the court lays down the following proposi
tion in the fourth branch of the syllabus: 

• "4. Where an appropriation for a specific municipal improvement has 
been made and funds provided by a sale of bonds to pay for the entire cost 
of such iniprovement, and thereafter a new contract is entered into modify
ing some of the terms of the original contract, the failure of the city auditor 
to certify that the money was in the treasury to the credit of the fund from 
which it is to be drawn does not render the modified contract invalid, and this 
is true for an additional reason when the modifying contract imposes no in
creased liability upon the cit~." 

:From all the above, the principle seems to be well established that the certifi
cate provided for in sections 5660 and 3806 G. C. is not required when the cost and 
expense of tPe work contrac;:ted for is to be paid out of some special fund, not being 
the general fund and not created by taxation, especially when said fund can be used 
for n.o purpose other than that provided for in the contract. 

The court in Cincinnati v. Waite, 12 N. P. IN. S.) 633, puts the prop.ositi.on thus 
in the syllabus: 

"The prdviskm of sectiop 3806, P. & A. Anno. G. C., making it necessary 
before any contract, agreement or other obligation involving an expenditure of 
money is entered into by a municipality that the auditor certify the money 
required to meet the propo'sed expenditure i,s. in the municipal treasury to the 
credit of the fund from which it is to be dra~ a·nd not appropriated for any 
other pUrpose, is primarily applicable to expenditures derived from the general 
revenue producing powers of the municipality, and such a certificate is not 
necessary where a specific power is conferred upon a municipality for a specific 
purpose with a specific provision for payment of the expendi~ure involved in 
the exercise of such power." 

Your county commissioners, in anticipation of the levying of taxes, issued bonds 
under the provisions of section 6929 G. r-., the last sentence of the section reading 
as follows: 

"The proceeds of such bonds shall be used exclusively for the payment of 
the costs and expenses of the improvement for which they are issued." 
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That is, the proceeds from the sale of the bonds create a special fund which can be 
used for no purpose other than the one for which the bonds were sold. In other words, 
these principles obtain in your proposition: 

1. The county had a certain work which it desired to do. 
2. The statutes gave it power and authority to do it. 
3. The statutes further gave the county a method to create a fund 

to take care of the cost and expense of the work, namely, by issuing and selling 
bonds. 

4. The proceeds derived from the sale of these bonds can be used for no 
other purpose than that for which they were issued and sold. That is, it is a 
special fund. 

· 5. The money derived from the sale of the bonds was in the treasury to 
the credit of the special fund, against which the contracts were made. 

Applying the principles of law set forth in the above cited cases to the facts above 
set out, it would seem that but one conclusion could be drawn, and that is, that in a 
case similar to the one you suggest the certificate of the county auditor, to the effect 
that the money is in the treasury, would not be necessary. 

There is another decision of our courts to which I desire to call your attention, 
and that is Village v. Diekmeier, 79 0. S. 323. In this case the court seems to have 
arrived at a different conc:usion from that arrived at in tbe above cited cas~~- The 
facts in this case are somewhat similar to those set out in your communication. The 
court herein held that a certificate of the proper official, to the effect that the m<¢ey 
is in the treasury, is a prerequisite to the enooring into of a contract. In this case the 
plaintiff was a cont~actor, attempting to recover on his contract. 

In the two supreme court cases cited above, the plaintiff was a taxpnyer, seeking 
an injunction. 

In your case the contractors are attempting to evade a contract. So that the 
court has not passed upon your specific question. 

Hence, answering your question specifically, it is my opinion that in your case 
the certificate of the county auditor is not necessary, and this from the great weight 
of authority of the courts of our state, although Village v. Diekmeier, supra, seems 
to be against this holding. Very truly yours, 

334. 

JoSEPH McGHEE, 
Attorney-General. 

DISTRICT SUPERINTENDENT-sALARY PAID TO SAID OFFICIAL BEFORE 
BEGINNING OF SCHOOL YEAR FOR WHICH HE WAS HIRED-MAY 
BE RECOVERED. 

Money paid to a district superintendent for services rendered prior to the beginning 
of school for which he was hired is an illegal payment and should be recovered. 

CoLUMBUs, OHIO, June 2, 1917. 

HoN. DoNALD F. MELHORN, Prosecuting Attorney, Kenton, Ohio. 
DEAR Sm:-You request my opinion upon the following statement of facts, to wit: 

"On June 19, 1915, the county board of education of Hardin county, 
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wishing to arrange its supervision districts agreeably with the proVISions 
of Code section 4738 G. C., theretofore enacted, but not yet become a law, 
passed resolutions providing for four supervision districts. 

"Sometime thereafter, to wit, between said 19.th day of June, 1915, 
and August 1, 1915, the presidents of the boards of education within the 
four supervision districts aforesaid, met, as provided by section 4739 G. C., 
and elected district superintendents in each of the four supervision districts. 
Each of said district superintendents was elected for the period of one year 
commencing August 1, 1915. 

"The four persons so elected as district superintendents accepted their 
offices, and fully performed all duties incident thereto, during the entire 
month of August, 1915, and drew one-twelfth of their year's salary as com
pensatiqn for that period. 

"State examiner Edwin E. Hall on page 40 of the report of his examina
tion of the Hardin county offices, returns findings against each of the four 
district superintendents for the amount of their August, 1915, salary. Mr. 
Hall's theory is that inasmuch as section 4738, as amended, did not become 
operative until September 1, 1915, no compensation could be legally allowed 
the district superintendents prior to that date, for superintending districts 
created as aforesaid under this amended section. 

"I desire your opinion on the legal soundness of these findings." 

In order to arrive at the solution of the above matter it is well that we note the 
scheme provided in our school code for district supervision. 

General Code section 4729, as enacted in 104 0. L. page 136, provides for the 
election of the members of the county board of education, and General Code section 
4732, enacted at the same time, provides for the organization of such county school 
board. General Code se~tion 4738, as enacted in 104 0. L. 140, provides in part: 

"The county board of ellucation 'shall, within thirty days !J,fter organizing 
divide the county school district into supervision districts. * * *" 

The above section wa:S aJnended May 29, 1915, to read in part as follows: 

"The county boarti of education shall divide the county school cijsttilct, 
any year, to take effect the first day of the following September into super
vision ~tricts, each to contain on~ or more v,illage or rural school districts. 
* * * The county board of education shall, upon application of three
fourths of the superintendents of the village and ~ural district boards of 
the county, redistrict the county into supervision districts. * * *" 

By the above, then, the ·en~ire county school district, except that territory which 
had separate siipervision, was. divided into superrlsion districts, and General Code 
sec_tion 4739 provides: - · · 

"Each supervi~ion district sh;ill be under the direction of a district 
superintendent. Such district superintendent shall be elected by tile presi
dents of the v,illage apd rural boards of education within such distri~t excjlpt 
that where such supervision district con~ainlg three or less rural ~r village 
school districts the boards of education of s'uch school districts, in joint ses
sion, shall elect such superintendent. • * *" 

General Code section 4741 proviCies: 

"The first election of any district superintendent shall be for a term 
not longer than one year * * * " 
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General Code section 4743 provides: 

"The compensation of the distri'ct superintendent shall be fixed at the 
same time that the appointment is made and by the same authority which 
appoints him; such compensation sh,all be p"a.id out of the county board of 
education fund on vouchers signed by the presidents of the county board. 
The salary of any district superintendent shall in no case be less than one 
thousand dollars per annum, half of which salary not to exc,eed seven hundred 
and fifty dollars shall be paid by the state and half by the supervision dis
trict. • • • The half paid by the supervision district shall be pro-rated 
amo,bg the village and ru_ral school district in such district in proportion to 
the number of teachers employed in each district." 
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General Code section 7698 provides that the school year· shall begin on the first 
day of September of each year and close on the 31st day of August of the succeed
ing year. So that when the district superintendents were elected for the supervision 
districts of the county in the year 1914, their terms began on September 1st of said 
year and ended on the 31st day of August, 1915. 

In opinion No. 2069, found in opinions of the attorney-general for 1916 page 
1855, it is held that the district superintendent having once had his salary fixed, pur
suant to the provisions of section 4743 G. C., his employment is for at least the term 
certain of one year and that said salary cannot be changed during the year. 

Following the reasoning of said opinion, the term, then, of the district superin
tendents who were elected in 1914 would extend, as above noted, to August 31, 1915. 
How, then, could any district superintendents receive another or a different salary 
covering the said period. If the sam,e district superintePdehts were re-elect~d, they 
had already been pai,d for said time, or at least their corll.ract covered said period. 
If other district superintendents were elected than those who served .in the original 
s'up~rvision districts, they cpuld not receive pay for a school year covered by the term 
of 'their predecessors. The various presidents or members of the \ioards of' education 
who m~e up the supervision district were without authority to enter into contracts 
covering a Pflrio.d which was included in the contracts previously entered into and, 
as above noted, the entire county school district was coverad by the several super
vision districts, so that in no case was there any territory ~ithout a district super
intendent. The officers who employed such district superintendents could exercise 
only such powers as are conferred upon them by law. They had no authority to 
make a contract overlapping any other contract. T.he money having been paid 
thereon, recovery of the same back can be had. Very truly yours, 

335. 

JosEPH McGHEE, 
Attorney-General. 

PARK POLICE-AUTHORITY TO ENFORCE FISH AND GAME LAW. 

Park police patrolmen appointed by board of public works have authority to enforce 
the fish and game laws. 

CoLUMBus, OHIO, June 4, 1917. 

RoN. JoHN C. SPEAKS, Chief Warden, Fish and Game Division, Board of AgricuUure, 
Columbus, Ohio. 

DEAR Sm:-Under date of April 27th you submitted to this department for 
opinion the following: 
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"Section 1397 of the General Code provides that sheriffs, deputy sheriffs, 
constables and other police officers shall enforce the laws for the protection, 
preservation and propagation of birds, fish and game and for this purpose 
they shall have the power conferred upon the wardens. 

"Will you please give an opinion as to whether or not a park policeman 
appointed by the board of public works and on duty at Portage Lakes, Sum
mit county, has authority to enforce the fish and game laws?" 

Section 1397 G. C., to which you refer, provides as follows: 

"Sheriffs, deputy sheriffs, constables and other police officers shall en
force the laws for the protectio'n, preservation and propagation of birds, fish 
and game and for this purpose they shall have the power conferred upon the 
wardens and receive like fees for similar services. Prosecutions by a warden 
or other police officer for offenses not committed in his presence shall be in
stituted only upon the approval of the prosecuting attorney of the county 
in which the offense is committed or upon the approval of the attorney gen
eral." 

Section 469 of the General Code provides that the lands therein described, among 
which is what is known as Portage Lakes, are dedicated and set apart forever for the 
use of the public as public parks or pleasure resorts. 

Section 472 of the General Code provides that the lakes, reservoirs and state 
lands dedicated and set apart for park or pleasure resort purposes shall be under the 
control and management of the superintendent of public works, and at the end of 
such section it is provided as follows: 

"The superintendent of public works shall maintain such police regu
lations and enforce all needed rules for the government of the public parks 
as may be prescribed by law." 

Section 475 G. C. provides that the superintendent of public works may appoint 
police patrolmen to preserve order and protect the public and prescribe their com
pensation, and further provides: 

"Such police patrolmen shall have the same power and authority as con
stables in the discharge of their official duties, and their jurisdiction shall be 
coextensive with the counties touching or including any portion of such public 
park or pleasure resort." 

Section 479 G. C. adopts certain rules for the guidance of the superintendent of 
public works and police patrolmen. Rule 11 under such section provides: 

"It shall be the duty of each patrolman to arrest on view or warrant and 
bring to justice all disturbers of the peace and violators of the criminal laws 
of the state, when the offense is commmitted on land or water in or adjacent 
to state reservoirs and lands that have been set aside or dedicated to the use 
of the public for park and pleasure resort purposes, and when such patrolman 
deems it necessary, he may call to his assistance any one within the hearing 
of his voice to assist in making such arrests." 

The latter part of rule 12 provides as follows: 

"Police patrolmen shall have the same power and authority as constables, 
and their jurisdiction shall be coextensive with the counties touching any 
reservoir park." 
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In view of the fact that section 1397 provides that the sheriffs, deputy sheriffs, 
constables and other police officers shall enforce the laws for the protection and pres
ervation of fish and game and shall have the powerl! conferred upon deputy wardens 
and the fact that rule 11 of section 479 makes it the duty of each patrolman to arrest 
violators of the criminal laws of the state (a violation of the fish ~tnd game laws being 
a violation of the criminal laws of the state) I am of the opinion that a park policeman 
appointed by the superintendent of public ,works has authority to enforce the fish 
and game laws. 

Section 485 G. C. provides: 

"All ~kes, reservoirs and state la.nds dedicated to .the use of the public 
for park and pleasure resort purposes, with respect to the enforcement of all 
laws relating to the protection of birds,' fish and game, shall be under the 
supervision and control of the board of ~tgriculture. All law; for the pro
tection of fish in inland rivers and streams of the state, and all laws for the 
protection of birds, fish and game shall apply to all such state reservoirs and 
lakes." · 

While section 485 places the enforcement of the fish and game laws under the 
supervision and control of the ·hoard of agriculture, nevertheless, I am of the opinion 
that the park policemen have the power on view or warrant to arrest those found 
violating the fish and game laws of the state on state lands dedicated to the use of 
the public for park and pleasure resort purposes. This conclusion is somewhat 
strengthened by an examination of section 479, rule 16, which provides that all patrol
men "shall visit, as often as circumstances warran't, all resorts located on land or 
water in or around the reservoir to which he is assigned, that are_ reported to be the 
rendezvous of thieves, gamblers and other notorious characters and likewise of per
sons repcrrted as habitually violating the fish and game laws of the state. * * *" 

Answering your question, therefore, I am of the opinion that a park policeman, 
appointed by the superintendent of public works, on duty at Portage Lakes, Summit 
county, has authority to enforce the fish and game laws. 

336. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
WILLIAMS AND HOLMES COUNTIES. 

DISAPPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT 
IN HANCOCK COUNTY. 

CoLUMBUs, OHIO, Jun~ 6, 1917. 

HoN. CLINToN CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of June 1, 1917, with which you enclose 

certain final resolutions ijll reference to the construction of highways, upon which 
you ask my approval. I have examined these final resolutions carefully and find 
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them, with one exception, to be correct in form and l!!gal, and am therefore returniqg 
the same to you with my approval endorsed thereon, with th1J exception of the one 
hereinafter men~oned. These resolutions are as follows: 

"Williams county--section 'C,' Bryan-Edgerton road, Pet. No. 3083, 
type 'B' (also duplicate). 

"Williams county--section 'C,' Bryan-Edgerton road, Pet. No. 3083, 
type 'A' (also duplicate). 

"Williams county--section 'C,' Bryan-Edgerton road, Pet. No. 3083, 
type 'C' (also duplicate). 

"Holmes county--8ection 'H,' Mansfield-Millersburg road, Pet. No. 
2505. 

"Hancock county--section 'b-1,' Findlay-Kenton road, Pet. No. 2428 
(also duplicate). 

"Medina county--section 'L-2,' Barberton-Greenwich road, Pet. No. 
2668." 

There is an error in the final resolution of the commissioners of Hancock county, 
I. C. H. No. 221, in that they have stia.ted the amount appropriated as being $30,050.00, 
and it should be $3,050.00. This error also appears on the duplicate. While this 
might not be vital, yet I am of the opinion that you should have it corrected before 
I approve the same. · 

337. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
SANDUSKY COUNTY. 

CoLUMBUS, OHIO, June 6, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of Jun.e 2, 1917, with which you enclose 

final r~solutions as follows: 

"Sandusky county--8ectio.n '-,' Fren:ont-Perrysb.urg road and Fre-
mont-Bellevue road, I. C. H. Nos. 275 and 274. 

"Sandusky county--section 'j-1,' Fremont-Bellevue road, I. C. H. 
No. 274 (also duplicate)." 

I have carefully examined these final resolutions and find them to be correct in 
form and legal, and am therefore returning the S;IDle. to yQu with my appro·val en-· 
dorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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338. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
COUXTY CO:YEVIISSIONERS OF LOGAN COUNTY. 

CoLUMBus, OHIO, June 6, 1917. 

The lnduslriol Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"IN RE: Bonds of Logan county, Ohio, in the sum of S10,000.00, 
for the purpose of constructing certain bridges and repairing certain other 
bridges in said county." 

I have carefully examined the transcript of the proceedings of the board of county 
commissioners of Logan county, Ohio, relative to the above bond issue, and find same 
to be in accordance with the provisions of the General Code relating thereto. 

I am therefore, of the opinion that bonds of said county, properly prepared in 
accordance with bond form submitted, will, when signed by the proper officers, con
stitute valid and binding obligations of said county. 

339. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN LA WR
ENCE AND STARK COUNTIES. 

CoLUMBUS, OHio, June 6, 1917. 

lioN. CLIN1'0N CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Srn:-I have your communication of June 2, 1917, with which you enclose 
final resolutions as follows: 

"Lawrence county-Section 'I' Ohio river road, I. C. H. No. 7. 
"Lawrence county-Section 'K' Ohio river road, I. C. H. No. 7, Type 'A.' 
"Lawrence county-Section 'K' Ohio river road, I. C. H. No. 7, .Type 'B.' 
"Lawrence county-8ection 'K' Ohio river road, I. C. H. No. 7, Type 'C.' 
"Lawrence county-8ection 'K' Ohio river road, I. C. H. No. ·7, Type 'D'. 
"Stark county-8ection 'B-2' Canton-New Frankl!in road, I. C. H. No. 72." 

I have carefully examined these final resolutions and find them to be correct in 
form and legal, and am therefore returning the same to you with my approval en
dorsed thereon. 

29-Yol. 1-A. G." 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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340. 

COUNCIL-HAS POWER TO DISCONTINUE AN IMPROVEMENT OR EX
TENSION OF PUBLIC 1JTILITY -AND TRANSFER UNEXPENDED 
Bl\LANCE TO TRUSJI"EES OF SINKING FUND. 

Where bonds have been issued and a fund creCJ.ted for the t7nlprovement or extension 
of a public utility of a village and only a certain portion thereof has been expended, and 
there are no contracts outstanding or entered into against said bond fund, the village council 
may, in the exercise of its discretion, legally determine to discontinue any further improve
ment or extension of su.id public utility and transfer the unexpended balance to the trustees 
of the sinking fund under the authority of section 3804 G. C., although the board of trustees 
of public affairs of said village considers the further extension of said public utility neces
sary and expedient. 

CoLuMBus, OHIO, J·\me 6, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of April 5, 1917, you submitted for my opinion the 
following request: . 

"If bonds have been issued for the improvement or extension of a public 
utility of a village, in the amount of $25,000.00, and $15,000.00 of this amount 
has been expended, leaving a bal~nce of $10,000.00 in the fund, if the board 
of trustees of public affairs considers it necessary, and are desirous of making 
further extensions and improvements to fl_uch public utility, in the event 
that there are no contracts outstanding or entered into ag1 inst such bond 
fund, may the council legally determine to disconi)inue any further improve
ment or extension and transfer the balance of $10,000.00 to the trus_tees of 
the sinking fund under the authority of section 3804 General Code"!'' 

Sect!on 3804 General Code reads as follows: 

"When any unexpended balance remaining in a fund created by an 
issue of bonds, the whole or part of wh~h bonds are still outstanding, un
paid and unr)rovided for, is no longer needed for the purpose for which such 
fund was created, it shall be transferred to the trustees of the sink~ng fund 
to be applied in the payment of bonds." 

The foregoing section reql.lires the transfer of any unexpended balance remain
ing in a fund created by an issue of bond's to the sinking fUnd, when the whole or part 
of any such Bonds are still outstanding, unpaid and unprovided for and su.ch balance 
is no longer needed for the purpose for which said. fund was created, and that such 
balance shall be appli 9d to the payment of said bonds. 

I presume, inasmuch as you have cited sectipn 3804, supra, in your request, that 
the issue of bonds in question is either in whole, or to the extent of 510,000.00 at least, 
still outstanding, unpaid and unprovided for. 

Before said transfer is made the section requires that said balance shall no longer 
be needed for the purpose for which such fund was created. 

As stated in your request, there seems to be some <j.iffere'n,ce of opinion between 
the village council and the board of trustees of public affairs of said village on the 
question of whether or not the particular public utility should be further extended 
and improved. Hence it is necessary to determine which particular body or board 
of the village is vested with th11 ~11thority to determine whether ?r not the· balance 
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in a particular fund created by a bond issue is needed longer for the purpose for which 
such fund was originally created. 

Section 4215 General Code provides in part as follows: 

"The legislative power of each village shall be vested in, and exercised 
by, a council, • • *." 

Section 4240 General Code provides: 

"The council shall have the management and control of the finances 
and property of the corporation, except as may be otherwise provided, and 
have such other powers and perform such other duties as may be conferred 
by law." 

It will be noted from the above sections of the General Code that the legislative 
power in a village is vested in its council,. and that the council shall have charge of 
the management and control of the finances and property of said village. 

Section 4361 General Code provides in part as follows: 

"The board of trustees of public affairs shall manage, conduct and con
trol the water wor~, electric light plants, artificial or natural gas plants, 
or other similar public utilities, furnish supplies of water, electricity or gas, 
collect all water, electrical and gas rents, and appoint necessary officers, 
employees and agents. * * * The board of trustees of public affairs 
shall have the same powers and perform the same duties as are possessed by, 
and are incumbent upon, the director of public service as proyided in sec
tions 3955, 3959, 3960, 3961, 3964; 3965, 3974, 3981, 4328, 4329, 4330, 4331, 
4332, 4333 and 4334 of the General Code, and all powers and duties relating 
to water works in any of these sections shall ('lxtend to and include electric 
light, power and gas plants and such other similar public utilities, and such 
boards shall have such other duties as may be prescribed by law or ordinance 
not inconsistent herewith." 

The last mentioned section vests in the board of trustees of public affairs the 
authority to manage, conduct and control the public utilities of the village. It further 
provides that the said board shall have the same powers and perform the same duties 
as are possessed by and incumbent upon the director of public service as provided in 
certain other sections of the General Code therein stated. Two of these sections 
are 3960 and 3961 General Code, which provide as follows: 

"Section 3960. Money collected for water works purposes shall be 
deposited weekly with the treasurer of the corporation. Money so depos
ited shall be kept as a separate and distinct fund. When appropriated by 
council it shall be subject to the order of the director of public service. Such 
director shall sign all orders drawn on the treasurer of the corporation against 
such fund." 

"Section 3961. Subject to the provisions of this title, the director of 
public service may make contracts for the building of machinery, water 
works buildings, reservoirs and the enlargement and. repair thereof, the man
ufacture and laying down of pipe, the furnishing and supplying with con
nections all necessary fire hydrants for fire department purposes, keeping 
them in repair, and for all other purposes necessary to the full and efficient 
management and construction of water works." 
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Section 3960, supra, in its application to the board of trustees of public affairs 
of a village under the terms of section 4361, supra, provides in effect that when public 
utility money is appropriated by council it shall be subject to the order of said board. 

Section 3961, supra, being incorporated by reference ir, section 4361, authorizes 
the said board of trustees of public affairs to make contracts, among other things 
for the enlargement and repair of certain public utilities of the village, subject to the 
provisions of the General Code with reference to the making of contracts by the di
rector of public service of a city. 

Section 4328 General Code provides for the making of contracts by the director 
of public service of a city and is made applicable to the board of trustees of public 
affairs of a village by section 4361, supra. 

Section 4328 General Code reads as follows: 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision of 
that department not involving more than five hundred dollars. When an 
expenditure within the department, o'ther than the compensation of persons 
employed therein, exceeds five hundred dollar's, such expenditure shall first 
be authorized and directed by ordinance of coundil. When so authorized 
and directed, the director of public service shall make a written contract 
with the lowest and best bidder after advertisement for not less than two nor 
more than four consecutive weeks in a newspaper of general circulation 
within the city." 

The last mentioned section provides in effect that when an expenditure of the 
board of trustees of public affairs with reference to the management, conduct and 
control of a public utility of the village exceeds five hundred dollars, such expend.i
ture shall first be authorized and directed by ordinance of council, and when so au
thorized and directed the said board shall make a written contract with the lowest 
and best bidder after proper advertisement. Hence it is clear that before the said 
board could enter into a legal contract for the enlargement or extension of a public 
utility under its charge, the village council must authorize and direct it to do so, 
and then said board must proceed as provided by law. 

You do not state in your communication whether said board of trustees of public 
affairs has been so authorized and directed by said council to expend the $10,000.00 
which still remains in said fund in the making of a contract for the extension and en
largement of said public utility; but you do state that there are no outstanding 
contracts or obligations against such bond fund as far as third parties are concerned. 
However, if the board of trustees of public affairs has been authorized by the council 
of said village to enter into a contract for the extension and enlargement of a public 
utility thereof, and the money therefor has been appropriated for its use by council, 
said board would be vested with the authority of advertising for bids for such exten
sion and enlargement, and such authority would continue to exist until the village 
council had repealed the ordinance which vested .such authority in said board. 

However, the council, in the exercise of its discretion as to what it might consider 
to be for the best interests of the village, would have the right, in my opinion, to repeal 
at any time the ordinance vesting such authority in said board, in the absence of any 
rights being vested in third parties under contract made in pursuance to such original 
authorization. As has been noted heretofore, the council is vested with the legis
lative or law making power of said village, and as such is authorized to pass and or
dain legislation with respect to powers vested in it by the legislature. 

The power to make a law carries with it the power to repeal said law, and in the 
absence of some constitutional limitation or limitation placed upon it by the legis
lature, the council of a municipality has the same right to repeal an ordinance as it 
has to pass it. 
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Dillon on Municipal Corporations, 5th Ed., Vol. II, section 584; 
Lewis' Sutherland Statutory Construction, section 244; 
State ex rei. Attorney-General v. Jennings, 57 0. S., 415. 
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An examination of the constitution and the General Code does not disclose any 
provision therein which requires that money in a special fund created for a specific 
purpose shall be expended for that purpose, if conditions or circumstances arise which 
would make it expedient to abandon the project, or a part of the project, for the ac
complishment of which said fund was created. The very fact that the legislature 
has provided for the transfer of such unexpended balance in said fund to the sinking 
fund, when the purpose for which it was created no longer exists, indicates that the 
legislature had in mind cases in which such a change in plan might be contemplated, 
and made provision therefor accordingly. 

lt is apparent that circumstances and conditions as above mentioned will arise 
at times which will make necessary a determination of the matter as to whether or 
not a certain project should be carried through to completion or be abandoned. It 
is necessary that the discretion should be vested in some certain representative or 
representatives to pass on such a case. lt seems to me that the exercise of such dis
cretion and the determination of such a matter is legislative in character and should 
be, and is, vested in the legislative power of the municipality. 

The village council as such legislative body created the fund in question and 
provided for its expenditure, and hence I think it follows unquestionably that it is 
for said council to say whether or not such authorization for such expenditure, in 
whole or in part, is .vithdrawn, and any funds remaining therein shall be transferred 
to the sinking fund as provided by law. 

Answering your question, then, specifically, I am of the opinion that if bonds 
have been issued for the improvement or extension of a public utility of a village in 
the amount of 825,000.00, and 815,000.00 of this amount has been expended, leaving 
a balance of $10,000.00 in the fund, and there are no contracts outstanding or entered 
into against said bond fund, the village council may, in the exercise of its discretion, 
legally determine to discontinue any further improvement or extension of said public 
utility and transfer the balance of 810,000.00 to the trustees of the sinking fund under 
the authority of ~ection 3804 General Code, although the board of trustees of public 
affairs considers it necessary and is desirous of extending and improving said utility 
further. 

A similar conclusion was reached by one of my predecessors, Hon. Timothy S. 
Hogan, on an analogous state of facts in an opinion rendered to Hon. Van A. Snyder, 
city solicitor, Lancaster, Ohio, under date of October 26, 1911, and found in Annual 
Report of Attorney-General for the years 1911-1912, volume I, page 1588. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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341. 

VILLAGE SCHOOL DISTRICT-IS NOT AUTOMATICALLY DISSOLVED 
WHEN TAX VALUATION FALLS BELOW 8500,000.00. 

A village school district once organized as such, and whose lax t'aluation falls below 
$500,000, is not by that act alone dissolved and the board of education of such district will 
continue to perform the duties thereof. 

CoLUMBus, Omo, June 6, 1917. 

RoN. JoHN M. MARKLEY, Prosecuting Attorney, Georgetown, Ohio. 

DEAR Sm:-1 have your letter in which you submit for my official opinion the 
following proposition: 

"On the first day of December, 1916, the board of education of the 
Higginsport village school district of Brown county, Ohio, by resolution 
duly adopted, provided for the issuance of the bonds of said school district 
in the sum of $1,200, for the purpose of repairing the public school building 
in said school district; said bonds havi,ng been authorized by the electors 
of said school district at an election held therein on the 7th day of Novem
ber, 1916. 

"These bonds were offered to the industrial commission of Ohio and 
were accepted by them and a transcript of the proceedings o( the board was 
duly prepared and submitted to Ron. Edward C. Turner, attorney-general. 
The proceedings of the board relative to the issuing of these bonds were ap
proved, but ·as the amount of taxable property within said school district 
was less than $500,000, the bonds were rejected upon the authority of an 
opinion rendered by the attorney-general's office to Ron. S. W. Innis, pros
ecuting attorney, Paulding, Ohio, under date of August 9, 1916. 

"On the 24th day of March, 1917 , in conformity to the holdings of said 
opinion, an election was held in the Higginsport village school district, under 
the provisions of section 4682, at which election there was submitted to the 
electors the proposition to organize the territory, heretofore constituting the 
Higginsport village school district, into a village school district under the 
provisions of said section. 

"Kindly advise me whether this is an organization of a new district or 
the continuing of the old district; also whether the old board continues as 
the board of education of said school district or whether it will be necessary 
to appoint an entire new board. The board of education desires to issue 
the bonds, heretofore referred to, and I would like to know if the bonds 
heretofore provided for can be sold, or whether it will be necessary to call 
another election and provide for a new issue. The transcript of the proceed
. ings of the board, heretofore referred to, is now on file in your office." 

By the above statement I gather that the Higginsport village school district 
existed as such prior to the amendment of General Code section 4681, which placed 
the valuation of the territory which constituted a village at $500,000 and over, before 
such village should constitute a village school district and that the first question for 
me to determine is: Does such change in the law dissolve the djstrict which had 
so existed prior thereto, or does such district, once existing, continue until otherwise 
changed? 

If the district was dissolved by operation of law, when said section was amended, 
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then a new school board is necessary for the new district. If said district was not 
dissolved, then the school board having charge of the -district will continue. 

A school district is a creature of statute, and when once organized under and by 
virtue of the law such district will continue, and the school board having control. of 
such district is a quasi corporate body until changed, as provided by law. 

A v~llage school district in Ohio is defined by General Code section 4681 as: 

"Each village, together ·with the territory attached to it for school pur
poses, and excluding the territory within its corporate limits detached for 
school purposes, and ha.ving in the district thus formed a total tax valua
tion of not less than five hundred thousand dollars, shall constitute a village 
school district." 

So that if the village were now to be incorporated, there is no question but that 
a village school district would not, at the same time, be formed unless the territory 
of such village for school purposes be valued at $500,000.00 or more. But i,f a village 
were now to be incorporated, and the tax valuation were lbs than S500,000.00, the 
proposition to organize the territory of such village "thus formed" into a village school 
district might be submitted to the electors thereof, as provided by General Code sec
tion 4682, which reads as follows: 

"A village, together with the territory attached to it for school purposes, 
and excluding the territory within its corporate limits detached for school 
purposes, with a tax valuation of less than five hundred thousand dollars, 
shall not constitute a village schobl district, but the proposition to organize 
the territory thus formed into a village school district ma:y be submitted by 
the board of education; and shall be submitted by the board of education 
upon the presentation to it of a written petition for such purpose signed 
by 25 per cent. of the electors of the territory thus formed, to a vote of the 
electors of the territory thus formed at any general·or a special election called 
for that purpose, and be so determined by a majority vote of such electors." 

Should such proposition carry by a majority vote of such electors, then said village 
may be organized into a village school district, and if such proposition does not carry 
by a majority vote of such electors, then mch village shall not be organized into a village 
school district. 

The history of the above section 4681 throws some light upon the legislative 
intent in relation thereto. 

The first word of our legislature in relation· to the matters contained in said sec
tion is found in 70 0. L., p. 195, and in an act which provided for the re-organization 
and maintenance of the common schools. Chapter I of said act classifies scho0l db
tricts and section 4 of said chapter reads as follows: 

"Each incorporated village, including the territory attached to it for 
school purposes and excluding the territory within its corpprate limits de
tached for school purp".bses is hereby constituted a school district to be styled 
a village di.f3trict." 

Sai,d act, of which sai[l section is a part, was passed :May 1, 1873, and the above 
section was amended Ap;il 27, 1877, to read as follows: 

"Each incorporated village, inclucijng the territory attached to it for 
school purposes, and excluding the territory "ithin its corporate limits, de
tached for school purposes, sh, 11 be constituted a school district, to be style-d 
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a V;ijlage disttict, ip the following manner, to wit: Written or printed noticeS, 
signed by not iess than fiw electors, residents of such village, shall be posted 
i.n at least five of the most p~blic places within the limits of said village, re
questing the electors of said village to meet for the 'f>Urpose of voting on the 
question of establishing a village distiict, on a day and between specified 
hours, not less than six, between six o'clock in the forenoon, and six o'clock 
in the afternoon, and at a place designated in said notices, within the ljmits 
of said village, wh~t:h notices shall be posted not less than ten days prior to 
the day designated in them for such meeting. The electors so assembled 
at the time and place de!lignated, shall appoint a chairman and two clerks, 
who shall be the judges of said election. The electors in favor of the pro
posed v~~lage district shall have written or printed on their ballots the words, 
'Village district, yes;' and those opposed thereto, the words, 'Village district, 
no;' and the votes so ~ast shall determine the question whether such village 
distiict shall be establiflhed. If o majority of the votes cast at sJJid election 
shall be found opposed to establishing such village district, the quP,stion of 
establishi'llg such viliage distiict shall not be again subm,i'tted to the electors 
of said villsge untU the succeeding regular annual election for village officers, 
and then only upon tlbe usual D;'Otice being given as above; and if a majority 
of the votes cast at said election shall be found to be in favor of establishing 
such villag·e district, the said village may be organized as a village district in the 
manner prowi.ded in sectio.ns five and si'x,of an act entitled 'An act supplemen
tary to an act for the re:organization and maintenance of common schools,' 
passed March 30, 1874." 

It will be noted at the outset that when said section 4 was first enacted, as above 
quoted, it pr()vided that all villages should constitute village school districts, but in 
the amendment last above mentioned certain limitations are placed upon the organiza
tion of villsges into village school districts, and no P,TOvision is made for the dissolu
tion of any district already created, but all the language speaks in the present or future 
and even though a village is incorporated and the vsluation is that which is required 
by law, while such vi,llage may become, ipso facto, a village school district in name, 
it is not so for school purposes until a board of education may be elected or appointed. 
(See Opinions of the Attorney-General for 1913, page 470.) That is to say, something 
outside of the mere designation of territory is necessary to completely establish the 
school d'istrict for all practical school purposes. 

Said section 4 of the origin~.! act, above mentioned, was carried into the Revised 
Statut~s as No. 3888, and was amended April 25, 1904, to read as follo~s: · 

"Each incorporated village, now existing, or hereafter created, together 
with the territory attached to it for school purposes, and excluding the terri
to~y within ·its cor·porate limits detached for school purposes, shall constitute 
a village school district." 

It is worthy of note, however, that the above amendment is in almost the identical 
form in which said above ni~tioned section 4 was enac.ted, adding, however, "now 
existing" and "or hereafter created," for it will be remembered that from the time 
said section was amended in 1887 up until the amendment of 1904, there were again, 
in all probability, man\y villages which had not organhed into vi,llage school distrl:cts, 
and so without disbanding or dissolving any dist1icts, said section 3888 established 
or created all villages in the village schdo'l districts. 

But on April 2, 1906, said section 3888 was again amended to read as follows: 

"Each incorporated village, now existing or hereafter created, together 
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with the territory attached to it for school purposes and excluding the ter
ritory within its corporate limits detached for school puq;oses, mtd haring 
in the district thus formed a Ictal tax rnluaticn rf not less than one hundred 
thousand dollars shall constitute a village school distriet, provided that each 
incorporated village now existing or hereafter created, together with the ter
ritory attached to it for school puqloses and excluding the territory within 
its corporate lfmits detached for school pU!pcscs, with a tax valuation of less 
than one thousand dollars, shall not constitute a villap;c sehool district; pro
rided at any genua/ election the proposition to di.,solre or organize such ~:illage 
school district be submilled by the board of education to the electors of such village 
and be so determined by a 11111jcrity !"Ole rf wch e/rctors." 
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After the last mentioned amendment, a village, whose tax valuation exceeded 
$100,000, became ipso facto a village school district and a village whose tax valuation 
was less than 81CO,OCO shall not constitute a village scl:ool district. But if a district 
already existed or if a district with less than S100,CCO tax valuation desired to organize, 
the question of such dissolution or organization could be submitted by the board of 
education to the electors of such village and he determined by a majority vote of such 
electors. 

In the last above mentioned amendment is the first time provision is made for 
the dissolution of a village district by the electors thereof. Said section 3888 R. S. 
was carried into the General Code as No. 4682 and was amended February 28, 1911, 
to read as follows: 

"A village, together with the territory attached to it for school purposes 
and excluding the territory within its corporate limits detached for school 
purposes, with a tax valuation of less than 8100,000, shall not constitute a 
village school district, but the proposition to dissolve or organize such village 
school district shall be submitted by the l;oard of education to the electors 
of such village at uny generul or special election called for that purpose and 
be so determined by a majority votP of such electors." 

The material change in said section, as last umcnded, is that the question to 
dissolve or to organize such villuge district may he submitted at a special election called 
for that purpose, us well us at a general election, as provided in Revised Statutes 
3888. On May 9, 1913, said section 4C82 was ug,ain umended to read as follows: 

"A viJJage,. together with the territory uttached to it for school purposes 
and excluding the territory within its corporate limits detuched for school 
purposes, with a tux vuluation of lc~s than five hundred thousand dollars, 
shall not constitute a viJJage school distrid, Lut the proposition to orgunize 
the territory thus formed into a village schcol district may l;e sul:mitted by 
the board of education, unci shall be sut.mittcd by the l::ourd of education 
upon the presentation to it of a written petition for such purpose signed by 
25 per cent. of the electors of the territory thus formed, to a vote of the 
electors of the territory thus formed ut any general or a special election called 
for that purpose, and be so determined by a majority vote of such electors." 

In the last above quoted amendment no provision is made for dissolution of a 
village district, but only for the organization of the territory thus formed into a·village 
school district and the words "thus formed," used in the manner in which they are, 
can mean but one thing, and that is they must refer to the village which is thus formed; 
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and at the same time the last above quoted section was amended and in which words 
"to dissolve" were omitted, there was enacted a new section numbered 4682-1, which 
read as follows: 

"A village school district organized as a village school district at the time 
of the passage of this act, or that may be hereafter organized, which has a 
total tax valuation of less than $500,000, shall continue as a village school 
district, but the proposition to dissolve such village school district may be · 
submitted by a board of education and shall be submitted by the board of 
education upon the presentation to it of a written petition for such purpose, 
signed by 25 per cent. of the electors of such village school district, to a vote 
of the electors of such village school district at any general or special election 
called for that purpose, and be so determined by a majority vote of such 
electors." 

That is to say, a village school district which existed at the time of the passage 
of this act, or a village school district which has a tax valuation of less than $500,000, 
and that may be hereafter organized, as provided by law, shall continue as a village 
school district until a proposition to dissolve such village school district may be sub
mitted by a board of education or must be submitted by the bo::~rd of education upon 
the presentation of the petition mentioned in said section. To give said last men
tioned section any other construction would be to do violence to the entire village 
school system of the state of Ohio. For if this section, when amended, of itself dis
solved all the then existing village school districts, what became of the S'chool property 
of the villages, particularly· in those villages made up from territory taken from two 
or more townships; what became of the bonded indebtedness of the school district 
where the village territory had been organized from two or more school districts? 
These and many other questions would be left by the statute undetermined. But, 
to give the statute the construction above mentioned, leaves every organized village 
school district in existence and causes every village, with a tax valuation of $500,000 
or more, to constitute village school districts. 

In Sutherland on Statutory Construction, section 489, the following language 
is used: 

"A construction which must necessarily occasion great public and private 
mischief must never be preferred to a construction which will occasion 
neither, or not in so great a degree, unless the terms of the instrument ab
solutely require such preference. Of two constructions, either of which is 
warranted by the words of the amendment of a public act, that is to be pre
ferred which best harmonizes the amendment with the general tenor and 
spirit of the act amended. A statute may be construed contrary to its literal 
meaning, when a J.i.teral construction would result in an absurclity or incon
sistency, and the words are susceptible of another construction which will 
carry out the manifest intention. 'When the literal enforcement of a statute 
would result in great inconvenience and cause great injustice, and lead to con
sequences which are absurb and which the legislature could not have contemplated, 
the courts are bound to presume that such consequences are not intended, and 
adopt a construction which will promote the ends of justice and avoid the ab
surdity.'" 

The same author, in section 490, says: 

"Statutes will be construed in the most beneficial way * "' * to 
favor public convenience, and to oppose all prejudice to publ,ic interests." 
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When the new school code was enacted in 1914, section 4682, last above quoted, 
was carried into said Code unchanged. But section 4682-1 was repealed and in place 
thereof there was enacted a section by the same number, which provides when and 
how village school districts, with a population of less than 1,500, may vote to dissolve 
and join contiguous rural school distr~cts. 

No provL--ion is made, however, for the dissolution of vijlage school districts with 
a population of over 1,500 and whose tax valuation is less than SSDO,OOO, except that 
the county board of education may transfer such village dishict to -an adjoining village 
or rural district. 

Some light, however, might be had in the construction of these statutes by 
noting the provilsions of the General Code which affect village districts as they advance 
and become cities. IJ a village increases in population, that is, if the population 
therein contained reaches 5,000, then such vallage is advanced to a city. The con
stitution of Ohio, article 18, section 1, provides: 

'Municipal corporations are hereby classified into cities and villages. 
All such corporations having a population of five thousand or over shall be 
cities; all others shall be villages. The method of transition from one class 
to the other shall be regulated by law." 

Sections 3497, 3498 and 3499 of the General Code, regulate the method of tran
sition of municipal corporations from one class to the other and are not inconsistent 
with the constitutional amendment above quoted. · 

Section 3497 G. C. provides: 

"Municipal corporations, which, at the last federal census, had a popu
lation of five thousand or more, shall be cities. All other municipal corpo
ra"tions shall be villages. Cities which, at any future federal census, have 
a population of less than five thousand shall become villages. Villages which, 
at any future federal census, have a population of five thousand or more, shall 
become cities." 

Section 3498 G. C. provides: 

"V'I'hen the result of any future federal census is officially made, known 
to the secretary of state, he forth with shall issue a proclamation, stating the 
names of all municipal corporations having a population of five thousand or 
more, and the names of all municipal corporations having a population of 
less than five thousand, together with the population of all such corporations. 
A copy of the proclamation shall forthwith be sent to the mayor of each 
municipal corporation, which copy shall be forthwith transmitted to council, 
read therein and made a part of the records thereof. From and after thirty 
days after the issuance of such proclamation each municipal corporation 
sht ll be a city or village, in accordance with the provisions of this title." 

Advancement of a village to a city, therefore, depends upon the proclamation 
of the secretary of state, making known the result of the federal census. That is 
to say, some act outside of the mere increase or d'ecrease of population is necessary 
before such transition is complete. 

It was contended in Murray v. State, ex rei., 91 0. S. 220, that article 18, section 
1, above quoted, was self executing and when a municipiility was shown by a census 
taken to contain more than 5,000 inhabitants, that fact of itself was sufficient to 
advance it from a village to a city, but the court held that a municipal corporation 



908 OPINIONS 

which had a population of less than 5,000 at the last federal census did not advance 
to a city when it was made to appear by a census taken by a municipal corporation 
subsequent thereto, that it had a population of more than 5,000. 

General Code section 4686 provides: 

"When a village is advanced to a city, the village school district shall 
thereby become a city school distcict. When a city is reduced to a village, 
the city school district shall thereby become a village school district. The 
members of the board of education in village school districts that are ad
vanced to city school districts, and in city school districts that are reduced 
to village school districts, shall continue in office until succeeded by the 
members of the board of education of the new district, who shall be elected 
at the next succeeding annual election for school board members." 

From the time a village school district is organized complete statutory provision 
is made for its continuance, whether it remains a village over $50 0,000 in valuation 
or increases to a city, or votes to dissolve if under 1,500 in population, or votes to 
organize if under $500,000 in tax valuation. But no word is mentioned how dis
solution can be had except as provided by section 4682-1, above quoted. 

All the territory of the state is in one of four classes of districts; in fact, in one 
of three classes, as will be hereinafter noted,-either city, county, village 01 rural. 
Provision is made by law for the organization of or what shall constitute each of the 
above districts and the county district being for but a sort of supervisory purpose 
over rural and certain village districts, all territory of the state must, therefore, be 
contained in either a city, village or rural school district. If the village district is 
dissolved automatically, that is, if section 4681 works such dissolution, then whenever 
a village district falls below $500,000 in tax valuation and dissolution is had, such 
dissolution must occur through no provision of law. If the village district, as above 
noted, was made up from two or more rural districts, then the property, upon disso
lution, would revert to the original districts. It could not revert to a rural district 
because rural districts are defined in General Code section 4735 as: 

"The present existing township and special school districts shall con
stitute rural school districts until changed by the county board of education 
and all officers and members of boards of education of such existing districts 
shall continue to hold and exercise their re~ective offices and powers until 
their terms expire and until their successors are elected and qualified." 

Nothing therein is said about a village district whose tax valuation falls below 
$500,000. Where, then, could the territory revert to except to districts from whence 
it came? The school house in the village district might be located in territory from 
a district the valuation of which is very small or the extent of which territory is very 
small, and under the acove course of reasoning such school house would then revert 
to the district from which such small portion or valuation came, and the village school
district might have a large amount of indebtedness. Would the indebtedness fall 
to the district in which the school house is located, and why? How could any in
debtedness be divided? No provision is made for an equitable division of indebted
ness as in a transfer. If the territory of the village remains such until transferred 
by operation of law, then the law which would apply would be that law which pro
vides that a county board of education may transfer any or all of a rural or village 
district to an adjoining rural or village district and at the same time would make an 
equitable di~ision of the funds and the indebtedness. In other words, the county 
school board in that case acts in a semi-judicial capacity and determines the rights 
and the equities which attach. No other plan is provided for distribution of indebted
ness. 
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Let us note a few of the cases upon the dissolution of a district once formed: 
In School District v. Godding, 24 So. W., 1034, the court held: 

"Each organized school district is a body corporate and its territorial 
form can only be changed in the manner pointed out by statute." 

In Bowen v. King, 34 Vt., 156, 165, it is held: 

"It has always been understood to be clear that when a union district 
was once legally formed * * * such district could only be dissolved in 
the manner provided by the statute." 
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In Briggs v. Borden, 38 No. W., 712, the statute provided that no district shall 
be disbanded without a vote of a majority of the resident tax payers. A vote was 
taken and a majority of those present voted to disband, but said majority was not 
a majority of all the resident tax payers of the district and the court held that it being 
necessary to follow the statute strictly, a majority of the tax payers meant a majority 
over all, and therefore that the statute had not been complied with and the district 
was not disbanded. 

In State v. Henderson, 46 So. W., 1076, a municipal corporation had been in
corporated as provided by law, and a school district created therein. The municipal 
corporation disbanded and the question was whether or not such disbanding of the 
municipal corporation would also be a disbanding of the school district, but the court 
held: 

"When once organized their (school district) corporate lives are un
limited and remain unchanged until they are changed in the manner pre
scribed by the legislature." 

In School District No. 1 v. School District No. 4, 7 So. W., 285, the court held: 

"Each organized school district in the state is a body corporate, whose 
corporate life is of unlimited duration and no power has been vested by law, 
either in the voters of such district, or of all the districts in the township, or 
in the boards of directors of such districts, or in the· school com
IDISSJoner of the county, to deprive them of their corporate ex
istence and in their stead create new districts. The extent of the power 
of the voters in such organized districts, and the county school commissioner, 
when his power is called into action, is to form a new district composed of 
portions of two or more organized districts and to change the boundary lines 
of organized districts." 

In considering the dissolution of school districts, my predecessor, Hon. Timothy 
S. Hogan, held in opinion No. 1273, Annual Reports of the Attorney-General, 1914, 
volume II, page 1495: 

"While the statute provides a clear method whereby adjoining rural 
school districts or a rural and a village school district may unite for high 
school purposes, there is no provision whereby such a district can be dis
solved. After forming such union the only thing that can be done is to 
look to the legislature for a legislative enactment providing for such dis
solution." 

In Russell v. District, etc., 62 No. W., 661, the question was raised as to the dis-
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solution of a school district by an act of the legislature where such district actually 
existed prior to such legislative enactment, but was not recognized in such new act. 
The court held: 

"This section makes no direct provision as to subdistricts then existing. 
This court held in the Hancock case, supra, and in District Township of Mag
nolia v. Ind., District of Boyer, 45 N. W., 907, that districts formed from two 
townships, because of obstacles prior to the enactment of the Code, continue to 
exist as such until the territory is restored, as provided by law. This sub
district was legally organized for the convenience of the people. There is nothing 
in the law expressly dissolving an organization. It is such an organization 
as the code of 1873 recognizes and we think it must be held to continue as 
such until it is dissolved by restoration of the territory composing it to the 
respective townships." 

No case, it seems to us, could be more in point in our matter than the above case, 
for in our case the village school ditrict was legally organized prior to the amend
ment of General Code 4681, which amended section named an amount of tax dupli
cate greater than that which existed in the school district when the former amend
ment was· passed and no express language is used in such amended section dissolving 
those districts which already existed. The rights of the tax payers of the district 
had already attached. Property rights were existing. A school board was in exis
tence and was a quasi corporate body. As suggested in the above case, it must be held 
to continue until it is dissolved by law. 

In State ex rei. School Distrjct, No. 29, v. Huhlin, et al., 2 Ore., 306, the court 
held: 

"School districts are public corporations and their corporate existence 
cannot be annulled except as provided by law, and (under the laws of the 
state of Oregon) the action for that purpose must be directed by the governor 
of the state." 

The test of dissolution of a corporation is whether or not it has lost its capacity 
to sustain itself by election of new officers. The school district being separate and 
distinct could continue to elect new officers, whether the tax valuation was below as 
well as if it were above $500,000. 

You call my attention to opinion No. 1847 of my predecessor, Ron. Edward C. 
Turner, found in Opinions of the Attorney-General for 1916, page 1388, the syllabus 
of which reads as follows: 

"When a village district has a tax valuation of less than $500,000, as 
required by section 4781 G. C., its board of education should submit to its 
electors the question of reorganizing such district as provided by section 
4682 G. C., or of dissolving such district and joining some contiguous terri
tory as provided by section 4682-1 G. C." 

In the body of said opinion the following language is used: 

"It is claimed that by reason of the failure of the legislature to make 
any specific provision for such districts to continue as village districts a 
strict construction of section 4682 G. C. precludes any further continuation 
of such districts as village school districts. 

"I am unable to concur in this contention. While the sections aforesaid 
may be susceptible of different constructions, it is my judgment that when 
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considered together they a:ff ord a complete procedure for the disposition of 
a village district when it falls under the limitation of 8500,000 tax valuation, 
as provided in section 4682 G. C. aforesaid. In other words, I am of the 
opinion that the provisions of said section 4682 aforesaid must be given a 
prospective operation in that their provisions mean that whPn a village 
district ceases to have a tax valuation of 8500,000, it shall not continue as 
a village district under its former right as provided by section 4681 G. C., 
but that in the happening of such contingency it may proceed by vote, under 
the provisions of its board of education, either to organize as a village dis
trict and s.o continue as such as provided by said section 4682, or by a vote, 
under the supervision of its board of education after the approval of the 
county board, determine to dissolve itself and join some contiguous rural 
district as provided by section 4682-1 aforesaid." 
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I cannot agree with the above, for, as pointed out heretofore, in this opmiOn 
section 4682-1 formerly provided that a village school district, which has a total tax 
valuation of less than 8500,000, may submit the proposition to dissolve the village school 
district to a vote of the eleCtors of such village school district, and said provision was 
repe:tled and in its place was enacted said section 4682-1, as above quoted. It surely 
cannot be said that the repeal of said sect'on which contained said language would 
have the effect of permitting it again to be read into the law as now enacted, but that 
is exactly what would have to occur if said section is given the construction contended 
for it. What also would occur if the position taken in said last mentioned opinion 
were followed and a vote were submitted to dissolve a district with a tax valuation 
of less than $500,000 and join some contiguous territory and such vote failed, or, if 
a: vote were submitted to organize a district with less than 8500,000 valuation into 
a village district and the proposition failed? Would it then, ipso facto, be dissolved? 
And why any more after either of such elections had failed to carry than before, for 
there is nothing in the statute which provides for any such dissolution after such vote 
or after such election failed to carry? 

From all the above I must conclude that a village school district which once 
existed and whose tax valuation falls below 8500,000 is not by that act alone dis
solved, and when your school district of the Higginsport village fell below 8500,000, 
the district was not dissolved. A new school board would not be necessary. The 
old school board would exist and your bonds would, therefore, be permitted to be 
issued by the old board. · 

This conclusion causes me to reverse my former ruling found in opinion No. 145 
of this department, rendered under date of March 27, 1917, in which I held, following 
the reasoning of opinion No. 1847 of my predecessor, Hon. Edward C. Turner, that 
the bonds aforesaid were invalid. 

Very truly yours, 
JosEPH McGHEE, 

Attorney General. 
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342. 

COUNTY BOARD OF EDUCATION-CAN ORDER ONLY ONE INSTI
TUTE HELD IN COUNTY DURING ANY ONE YEAR-WHEN SAME 
MUST BE HELD. 

TJte county board of education is authorized to order but one institute held in the 
county during any one year and such institute must be held during some one certain week. 
If other institutes are held the e:rpense thereof cannot be paid from the county board of 
education fund. 

CoLUMBus, Omo, June 6, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-I_n your letter of April 7, 1917, you request my opinion as follows: 

"Section 7869 G. C. provides that the cou~ty board of education shall 
decide the length of time cou·nty institutes may remain ill session, but i'n no 
case for a longer period than five days. - -

"Does this provision fix the maximum of days that a county institute 
may be held, a·nd must these days be continuous, or may the institute be 
held on five separate days of the year? · ·-

"After the five days' institute has been held, if so ordered by the board, 
may an adjou»ned session be held and the exp~ses of same :gaid from the 
county board of educ·aticin fund? If you decide that sucli adjourned session 
may be held, may te'aehers be paid for attending said adjourned sessio12s?" 

Gep.er~l Code section 7869 provides in part: 

"* * * The COJlllty board of education shall decide the length of 
time county institutes may remain in session, in no case for a longer period 
than five days. At least one day of such session shall be under the immediate 
direction of the county superintendent, who shall arrange the program for 
such day." 

The above part section can mean but one of probably three things as to the 
length of time and whem institutes may be held under the jurisdiction of the coun'ty 
board of education. It might mean that the county board of education can hold 
or cause to be held, several institutes during the school year, no one of which shall 
be for a longer period than five days; it might mean that said institutes may be held 
at various times during the year as a regular and as an adjourned session, the aggre
gate of which shall not be longer than five days; or, it might mean that the county 
board of education has power to order but one institute held and that such institute 
can last for no longer than five days. It will be necessary, therefore, to look to other 
provisions of the General Code that we may determine just what is the true meaning 
of the language of said above quoted part section. 

Section 7868 G. C. provides: 

"The teachers' institutes of each county shall be under the supervision 
of the county boards of education. Such boards shall decide by formal 
resolution at any regular or special meeting held prior to February 1st of 
each year whether a county institute shall be held in the county during the cur
rent year. 

The words "a county institute," used in the above section, mean one institute. 



ATTOR~"'"EY -GENERAL. 913 

They designate a single thing and would, therefore, indicate that the board is limited 
· t<J the calling of but one institute, and the proposition that several institutes may 

be held, no one of which is for a longer period than five days, must fall. 
If, now, but a single institute can be held, then we must determine whether such 

single institute can be held as a regular session on one day or days and adjourned 
sessions on other days during the year, the extent of which regular and adjourned 
sessions do not in the aggregate cover more than five days, or, if such single institute 
must be held, covering said five days, that said five days mtlst be during any par
ticular time. 

The chapter of our school laws which refers to county teachers' institutes was 
first enacted as a part of the school laws of this state May 1, 1873, 70 0. L. 2'26, and 
in said chapter it was provided, among other things, that "any teacher in any public 
school is hereby authorized to dismiss the school under his or her charge for the week 
in which is held the county teachers' institute," and said chapter further provides 
that such teachers should receive pay for such week. Thus it is plainly set forth that 
originally the institute was to be held during a single week and it was also provided 
that such institute should continue for "not less than four days." Said section was 
carried into the Revised Statutes as section 4019 and provides that "all teachers of 
the public schools within any county in which a county teachers' institute is held 
m:;y dismiss their schools for one week for the purpose of such institute." Said section 
further provides that teachers should receive the regular salary "for the week" they 
attend such institute. Some light is also gathered from section 7870 G. C., which 
provides as follows: 

"When a teachers' institute has been authorized by the county board 
of education, the boards of education of a school district shall pay the teachers· 
and superintendents of their respective districts their regular salary for the 
week they attend the institute * * *", 

thus indicating that a single institute is contemplated and that the same is to be held 
during but one week. It is also provided in section 7870 that if the institute is held 
when the schools are not in session, such teachers or superintendents shall be paid 
$~.00 a day for actual daily attendance for not more than five days, but in no place 
in the statutes is it provided that the teachers shall be paid for attending institutes 
both while the schools are in session and while the schools arc not in session. 

I must therefore hold and advise you that the county board of education is 
authorized to order bt1t one institute held in the county during any one year and that 
such institute shall be held during some one certain week, either while the schools are 
or while the schools are not in session, and that if other institutes are held at other 
times during the year the expenses thereof cannot be paid from the county board of 
education fund. 

Yours very truly, 
JosEr·H McGHEE, 

Attorney-General. 



914 OPINIONS 

343. 

TOWNSHIP TREASURER-NOT ENTITLED TO FEES FOR DISBURSING 
TOWNSHIP'S SHARE OF CEMETERY IMPROVEMENT FUND. 

Where a union cemetery has been created and a board of cemetery trustees elected 
under section 4193-1 G. C., and the toumship trustees provided, as their proportion, the 
sum of 87,000.00, which was set apart in a ba,nk under the control of the township treas
urer, and said fund was disbursed on the order of the clerk of the cemetery trustees, which 
was countersigned by the township treasurer, the payment of such fund is not paying out 
moneys belonging to the township treasury by the treasurer upon the order: of the township 
trustees, and the township treasurer is not entitled to any fees ·thereon, under section 3318 
G. C. 

CoLUMBus, Omo, June 6, 1917. 

HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 

DEAR Sm:-I have your communication of March 14, 1917, anc! the additional 
communication with further facts under date of April 2, 1917, wherein you ask for 
an opinion upon the following state of facts: 

A union cemetery has been created under sections 4183 et seq. G. C., 
whereby the council of the city of Niles and the truste~s of the township of 
Weathersfield jointly control the Niles Union Cemetery. Cemetery trustees 
were selected under section 4193-1 G. C. 

In the provid.ing of funds for certain improvements, the township 
trustees, as their proportion, voted the sum of 87,000.00. This sum was 
set apart in the bank under the control of the township treasurer, and was 
paid out in various sums, on the order of the clerk of the cemetery trustees, 
which was countersigned by the township treasurer. 

Is the treasurer entitled to his fees under section 3318 G. C., for re
ceiving, safekeeping, and paying out money belonging to the township treas
urer upon the order of the township trustees? 

Section 4193-1 G. C. reads as follows: 

"At any such joint meeting or at the joint meeting provided for by sec
tion 4192 of the General Code, by a majority vote of all present counting coun
cil members and trustees, such meeting may elect a board of cemetery trus
tees consisting of three meml::ers, of which one or more must be a member 
of each of the separate boards of township trustees and municipal councils 

. comprised in the union cemetery association represented by such joint meet
ing. Such board of cemetery tYustees so elected shall have all the powers 
and perform all the duties exercised and performed by directors of public 
service of municipalities under sections 4161 and 4168 inclusive, ,of the General 
Code. At the first election of such bo,ard of cemetery trustees, one shall be 
chosen for one year, one for two years and one for three years, together with 
such part of a year as may intervene between the time of such election and 
the first day of January next thereafter. Yearly thereafter at the joint 
meeting held in May one trustee shall be chosen for three years commencing 
on the first day of January next thereafter. Any regular or regularly called 
joint meeting of the township trustees and municipal council may fill vacancies 
occurring on the board of cemetery trustees by a mnjority vote of the members 
present, such election to be for the unexpired term. 

"Any member of such board of· county trustees may be removed by 
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such joint meeting on a two-thirds vote of all members entitled to sit in such 
joint meeting, for misfeasance or malfeasance in office, any gross neglect 
of duty or gross immorality, but no member shall be so removed until he 
shall have had at least ten days' notice in writing, together with a copy of the 
charges against him, and shall have had opportunity to appear and defend 
himself either in person or by counsel." 
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It will be noted that the board of cemetery trustees elected under the above section 
shall have all the powers and perform all the duties exercised and performed by directors 
of public service of municipalities under sections 4161 et seq. G. C. These last men
tioned sections among other things give the director of public service possession, charge 
and entire management, control and regulation of cemeteries, subject to ordinances 
of council. Subject to the approval of council, he appoints and determines the amount 
of compensation of the necessary superintendents and employes, etc. 

Under section 4164 G. C. he performs such other duties as council by ordinance 
prescribes. 

Under section 4167 G. C. he has entire charge and control of receipts from the sale 
of lots and the laying off and embellishing of the grounds. He is authorized to sell 
lots, receive payment therefor, direct the improvements and make the expenditures 
under such rules and orders as he prescribes, and invest, manage and control property 
received by donations and surplus funds in his hands from any source whatsoever. 

Prior to the enactment of supplemental section 4193-1 G. C., and where the pro
visions of said section have not been taken advantage of by virtue of section 4189 
G. C., this character of union cemetery shall be under the control and management 
of the trustees of the township and the council of the municipality, and their duties 
in relation thereto shall be the same as where the cemetery is the exclusive property 
of a single corporation. 

In an opinion found in the annual report of the attorney-general for 1914, Vol. 
I, p. 164, under date of February 5, 1914, it was held that the trustees of townships 
and councils of municipalities, acting as a joint board in the control of union cemeteries, 
have the same powers and duties for managing and controlling such cemeteries that 
a city or village has when controlling its own cemetery, and at p. 165 the opinion reads: 

"Under favor of this section (referring to section 4193 G. C.), and in 
virtue of the power granted in section 4189, as amended, all joint boards may 
create a superintendent, manager, board of trustees, or such other officer 
or officers as it deems best and proper for the government of the cemetery 
and the application of all moneys belonging to such cemetery, and including 
the selection of a treasurer, provision for his bond, and the loaning, invest
ment, reinvestment of moneys belonging thereto." 

Since the rendering of this opinion, the supplemental section 4193-1 G. C. has been 
passed, expressly granting the power to elect a board of cemetery trustees in the manner 
therein provided. 

From your question I understand that the joint board has elected a board of 
cemetery trustees under this section. Your inquiry does not contain facts sufficiently 
detailing whether this board of trustees has organized, other than the facts stated 
that the money referred to in the inquiry was paid out on the order of "the clerk of 
the cemetery trustees." I take it, then, that the newly elected board of cemetery 
trustees has selected a clerk, but your question does not disclose whether or not they 
have selected a treasurer. 

You say the sum of 87,000.00 was set apart in the bank under the control of the 
township treasurer and payments were made out of that fund, on the order of the 
clerk of the cemetery trustees, countersigned by the township treasurer. But the 
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question is, would the township treasurer under such a state of facts be entitled to 
fees under section 3318 G. C.? 

Section 3318 G. C. provides: 

"The treasurer shall be allowed and may retain as his fees for receiving, 
safe keeping and paying out moneys belonging to the township treasury, 
two per cent. of all moneys paid out by him upon the order of the township 
trustees." 

This section authorizes a fee of 2 per cent. of all moneys paid out by the town
ship treasurer upon the order of the township trustees as an allowance for "safe 
keeping and paying out moneys belonging to the township treasury." So before 
the treasurer would be entitled to fees under this section the money which was paid 
out should belong to the township treasurer and the payments out of this fund 
should be paid out upon the order of the township trustees. It is well settled that 
unless there is express statutory authority, an officer is not entitled to the particular 
fee. 

In an opinion rendered by my predecessor, Hon. Edward C. Turner, found in 
Opinions of the Attorney-General for the year 1916, volume I, page 760, under date 
of May 3, 1916, one of the questions involved was whether or not a township treas
urer was entitled to fees for receiving and disbursing funds under the provisions of 
sections 7035 and 7051 G. C. (these sections have since been repealed). 

At page 761 reference is made to a case litigated in the common pleas court of 
Medina county, S. E. Forney, plaintiff., v. Jacob Nolt et al., as the Board of Trustees 
of Homer township, Medina county, Ohio, defendants, which was decided on Oc
tober 9, 1915, by said court. In the opinion in said case the court said: 

"Counsel upon both sides agree that there is no express statutory au
thority imposing a duty upon the tow,nship treasurer to receive said funds. 
But the question is not as to the proper custody of the fund, but as to whether 
compensation can be allowed for the service. And even though there were 
an express provision of the statute, designating the township treasurer as the 
custodian of the funds of the township road district, in the absence of any 
provision, other than section 3318 G. C., fixing his compensation for the 
service, the court would still be constrained to hold under the authority of 
cases herein cited, that the treasurer would not be entitled to receive com
pensation for receiving and distributing said road funds." 

It is evident that the reasons for the above decision, as well as the other de
cisions in said opinion referred to, are not only that there was no express authority 
in the statute authorizing the particular fee, but since reference had to be made 
to section 3318 G. C., compensation was denied because the particular fund in 
question belonged to some other jurisdiction than the township treasury. 

So in this case, the funds belonging to the joint or union district are not funds 
belonging to the township treasury, and while it does not appear how the township 
treasurer holds this fund, according to the facts stated, it is not paid out, under sec
tion 3318 G. C., "upon the order of the township trustees," but it is paid out, as stated 
in your inquiry, "on the order of the clerk of the cemetery trustees." 

In view of all the foregoing, my answer to your question is that the township 
treasurer is not entitled to the fees provided for in section 3318 G. C., for paying out 
the money of the union cemetery referred to,upon the order of the clerk of the cem-
etery trustees, countersigned by himself. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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344. 

APPROV Air-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COMMISSIONERS OF PERRY COUNTY. 

CoLUMBus, Omo, June 6, 1917. 

'l'he Industrial Commission of Ohio, Columbus, Ohio. 

GEJ'-.'TLEMEN :-

"RE:-Bonds of Perry county, Ohio, in the sum of 860,000, for the 
purpose of funding and extending the time of payment of certain indebted
ness of said county, which from its limits of taxation it is unable to pay at 
maturity. 

I have carefully examined the transcript of the proceedings of the county com
missit>.ners of Perry county, Ohio, relative to the above bond issue, and find said pro
ceedings to be in conformity to the provisions of the General Code relating thereto. 

I am of the opinion that properly prepared bonds covering said issue, signed and 
sealed by the proper officers of Perry county, will constitute valid and binding obli
gations of said county. 

345. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL--TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE COUNCIL OF THE VILLAGE OF LISBON. 

CoLuMBUS, OHIO, June 6, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the village of Lisbon, Columbiana county, Ohio, in 
the sum of 85,000, for the purpose of funding certain indebtedness of said 
village which from its limits of taxation it is unable to pay at maturity." 

I have carefully examined the transcript of the proceedings of the council and 
other officers of the village of Lisbon, Ohio, relating to the above bond issue, and find 
said proceedings to be in conformity to the provisions of the General Code relative 
thereto. 

I am of the opinion that properly prepared bonds covering said issue, signed and 
sealed by the proper officers of the village of Lisbon, will constitute valid and bind
ing obligat'ions of said village. 

Very truly yours, 
JosEFH McGHEE, 

Attorney-General. 
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346. 

PUPIL--WHEN ENTITLED TO ATTEND HIGH SCHOOL AND HAVE 
TUITION PAID. 

1. A pupil holding a diploma under the provisions of section 7744 G. C. (now re
pealed) is entitled to the advantages of a high school education as provided in sections 7747 
and 7748 G. C. 

2. But he must use these advantages under the limitations set out in section 7748 
G. C., and whenever the board of education of the township or district in which he resides 
establishes a first grade high school within four miles of his residence, he must attend the 
same; or if he attend another, the said board will not be liable for his tuition. 

CoLUMBUS, OHIO, June 7, 1917. 

HoN. ADDISON P. MINSHALL, Prosecuting Attorney, Chillicothe, Ohio. 

DEAR Srn:-Your communication of May 1, 1917, was received, in which you 
ask for certain information. Your communication reads as follows: 

''Under date of November 15, 1916, I subinitted a question to Hon. 
Edward C. Turner, attorney-general, and on November 28, 1916, the question 
was answered. The question at that time did not contain all the facts and 
I am desirous of having your opinion upon the following proposition: 

"Under the Boxwell law a pupil passed a satisfactory examination and 
took part in the coinmencement exercises as provided for by law. Under 
the new school law the pupil has been promoted to high school as provided 
for by law. Does this entitle such pupil to attend any high school and have 
his tuition paid if, since that time, the township board of education has es
tablished a township high school in the township wherein this pupil lives 
which is less than four miles distant from the home of said pupil and who 
will be transported by said township to said township high school?" 

In your communication you suggest that my predecessor, Hon. Edward C. Turner, 
rendered an opinion in reference to this same matter, but that the question upon which 
he passed did not contain the statement upon which you now ask my opinion. 

In order to understand the matter fully, it will be necessary for me to notice the 
opinion rendered by Mr. Turner, which is in Vol. II of the opinions of the attorney
general for 1916, p. 1853, bearing date November 28, 1916. His opinion was rendered 
in reference to the following question: 

''Under the Boxwell law a pupil passed a satisfactory. examination and 
took part in the commencement exercises as provided by law. Does this 
entitle him to attend a high school and have his tuition paid for the number of 
years he would have been entitled to attend the high school if the Boxwell law 
had not been repealed?" 

Mr. Turner did not directly answer this question but he held as follows, in the 
syllabus: 

"A pupil who held a diploma under the provisions of section 7744 G. C. 
at the time of its repeal, and is now of lawful school age, and has not com
pleted the high school work, is entitled to all the rights and privileges con
ferred by sections 7747 and 7748 G. C., 104 0. L. 125, subject to the pro
visions of section 7750 G. C." 
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That is, Mr. Turner held that the pupil who held the diploma under the old law 
would be entitled to enter high school and have all the rights and privileges conferred 
under the new law. Thus he virtually answered that the old law did not control 
in the matter of high school advantages, but that the new law controls, the sections 
of which, having to do with high school advantages, being sections 7747 and 7748 G. 
C. With this opinion I concur. The law does not guarantee to a pupil that he shall 
have the high school advantages that may be in force at any particular time, but 
his high school advantages are to be ascertained from the law as it exists from time to 
time. 

With the opinion rendered by Mr. Turner in mind, let us consider the new facts 
submitted to this department, which in short is this, that since the graduation of the 
said pupil under the old Box-well law, your board of education has established and 
organized a high school in the township of which this pupil is a resident, and that 
this high school is located within four miles of the home of this said pupil, and further, 
that the pupil will be transported by said township to said township high school. Upon 
this statement of fact you ask whether the said pupil may "attend any high school 
and have his tuition paid" by the board of education of the township in which he 
reside3. 

Mr. Turner held that he was entitled to the advantages of the new law, that 
is, the advantages set forth in sections 7747 and 7748 G. C. If he i13 entitled to the 
advantages set forth in said two sections, I think it iJ3 clear that he must take these 
advantages with the conditions and limitations set out in the same sectionR. In order 
to understand the limitations set forth in these sections, let us note what his advan
tages would have been under the law as it stood when he secured his diploma. 

Section 7744 G. C., then in force, provided: 

"Such diploma shall entitle its holder to enter any high school in the 
state." 

But this does not mean that he could enter any high school he might choose and 
have his tu~tion paid, for section 7747 as it stood before it was amended provided: 

"The tuition of pupils holding diplomas and residi,hg in township or 
special d,istricts in which no high school is maintained, shall be p~ id by the 
board of education of the school district in which they have legal school 
residence." 

Thus under the old law, if there was a high school located in the township or 
special district where the pupil resided, no difference how far distant from his home 
he could not attend another high school outside the township or district and have 
his tuition paid by the board of education of the township or district in which he re
sided. 

Inasmuch as your board of educatipn had no high school at the time the pupil 
received his diploma, he would have been entitled to have entered any high school in 
the state, and his own board of education would have been compelled to have paid 
his tuition. This has been modilied under the provisions of section 7748 G. C., which 
provides among other things: 

"No board of education is required to pay the tuition of any pupil for 
more than four school years; except that it must pay the tuition of all successful 
applic'ants, who have complied with the further provisions hereof, residing 
more than four m'iles by the most direct route of public travel, from the 
high school provided by the board, when such applicants attend a nearer 
high school, or in lieu of paying such tuition the board of education main-
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taining a high school may pay for the transportation of the pupils living more 
than four miles from the said high school maintained by the said board of 
education to s::>id high school." 

Under the old law the said pupil would have been compelled to have attended his 
own hi>gh school, no matter how far he liJved from the same; but under the law as it 
now stands he is not compelled to attend his own high school if he lives more thJ.n 
four miles from the said high school and can attend another high school that is nearer 
than four miles. 

Your communication, as I understand it, virtually raises this question: Suppose 
that a board of education, dm5ng the year 1916-1917, maintained no high school within 
the boundaries of the township, and suppose that a pupil enters a high school without 
the township and attends there during said school year, and attends said high school 
say for two years; but in the meant:Une the board of education established and main
tained a high school, having it ready for school for the year 1918-1919, it being located 
within four miles of the residence of said pupil. Then could said pupil still attend 
the high school which he had been attending for two years, and ask that the board of 
education, in the township where he resides, p:ly his tuition for the remaining two 
years? I think not. 

The policy of the law seems to be that every pupil should receive the advantages 
of a high school education for a term of four years, but there is no indication in the 
statutes and no reason can be given why this education should all be furnished in 
the same high school. Hence, whenever a board of education furnishes high school 
advantages coming within the conditions and limitations set forth in section 7748, 
G. C., the pupil can not attend a high school in another township and ask the board 
of education of his own township to pay the tuition. 

I am answering this question on the theory that the board of education in the 
case suggested has established and is maintaining a first grade high school. If it is 
maintaining a second or third grade high school, the provisions of the first part of 
section 7748 G. C. would control. 

Hence, answering your question specifically, a pupil who received a diploma 
under the Boxwell law, at a time when the board of education o( the township in which 
he resided maintained no high school, but afterwards establishes and maintains a 
high school, must attend said high school after it has been established, provided it 
is within four miles of his residence; or if he does not attend said high school, and at
tends some other, the board of education of the township or district in which he re
sides will not be liable for his tuition. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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347. 

LIBERTY LOAX BOXD8-ARE GOVERX:\l:EXT BOXDS. 

"Liberty Loan Bonds" are "Government Bonds" in every sense of the term, and may 
be accepted as such by the state treasurer for all purposes authorized by law. 

CoLUliiBUS, OHIO, June 7, 1917. 

HoN. CHESTER E. BRYAN, Treasurer of State, Columbus, Ohio. 

DEAR Sm:-I have your favor addressed to me under date of May 12, 1917, in 
which you ask my opinion as follows: 

"This office would like to have your opinion as to whether the new 
liberty loan bonds can be accepted as security on the same basis as other 
government bonds. 

"We are having inquiries as to the above and for that reason we have 
written you so that we may intelligently answer. these inquiries." • 

The "Liberty Loan Bonds," so called, mentioned in your communication are 
bonds issued by the government of the United States pursuant to an act of congress 
approved April 24, 1917, enacted by that body under its constitutional power "to 
borrow money on the credit of the United States." Section 1 of said act, wherein 
the issue of said bonds is authorized and provided for, reads as follows: 

"Be it enacted by the senate and house of representatives of the United 
States of America in congress assembled, That the secretary of the treasury, 
with the approval of the President, is hereby authorized to borrow, from 
time to time, on the credit of the United States for the purposes of this act, 
and to meet expenditures authorized for the national security and defense 
and other public purposes authorized by law not exceeding in the aggregate 
55,000,000,000, exclusive of the sums authorized by section four of this act, 
and to issue therefor bonds of the United States. 

1'The bonds herein authorized shall be in such form and subject to such 
terms and conditions of issue, conversion, redemption, maturities, payment, 
and rate and time of payment of interest, not exceeding three and one-half 
per centum per annum, as the secretary of the treasury may prescribe. The 
principal and interest thereof shall be payable in lJnited States gold coin of 
the pre~ent standard of value ·and shall be exempt, both as to principal ami 
interest, from all taxation, except estate or inheritance taxes, imposed by 
authority o' the United States, or its possessions, or by any state or local 
taxing authority; but such bonds shall not bear the circulation privilege. 

"The bonds herein authorized shall first be offered at not less than par 
us a popular loan, under such regulations prescribed by the secretary of the 
treasury as will give all citizens of the United States an equal opportunity 
to participate therein; and any portion of the bonds so offered and not sub
scribed for may be otherwise disposed of at not less than par by the secre
tary of the treasury; but no commissions shall be allowed or paid on 'any 
bonds issued under authority of "this act." 

There is nothing in this section or the act of which it is a part, or elsewhere in 
1 he legislation of congress, which indicates that these bonds are not to be considered 
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"Government Bonds" in all that that term implies; and, answering your inquiry, 
I advise you that you are authorized to accept said bonds as security for deposits, or 
otherwise, on the same basis as other government bonds. 

348. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PROBATE JUDGE-MUST CHARGE PHYSICIAN FEE FOR CERTIFIED 
COPY OF CERTIFICATE TO PRACTICE MEDICINE. 

Probate judge is without authority to furnish free of charge to a physician a certi
fied copy of his certificate to practice medicine, but such judge must charge for such serv
ice the fee pr~videdfor in section 1280 General Code. 

CoLUMBus, OHio, June 7, 1917. 

HoN. W. J. BISSMAN, Probate Judge, Mansfield, Ohio. 

DEAR Sm:-I have your letter of May 28, 1917, as follows: 

"Some days ago I wrote you asking your opinion in regard to this office 
making medical certificates to the doctors, who intend to use them in making 
application for the medical service in the army. 

"This question was brought about because certain doctors became in
dignant when told of the fee to this office. 

"The sections I refer to are as follows: 

"Section 1279. Upon application the probate judge shall make a cer
tified copy of a certificate and the indorsement thereon, which certified copy 
shall be prima facie evidence of the matter and facts therein contained. 

"Section 1280. For services under the provjsions of this chapter the 
probate judge shall receive from the holder of a certificate the fol!owing fees: 
For recording and indexing each certificate, fifty cents; for certified copies, 
the same fees as are allowed by law for copies of record kept by him. 

"The law is very specific and really needs no construction, but what I 
should like to have your opinion on and for which I wrote several days ago, 
is, would I be permitted to issue these certificates free gratis?" 

Sections 1278, 1279 and 1280 G. C. read: 

"Section 1278. Each person who receives a ce1 tificaie to practice 
medicine or surgery, before beginning practice, must deposit his certificate 
with the probate judge of the county in which he resides. The probate 
judge shall record it in a book kept for tl:at purr-oEe and indqrse on the 
margin of tl:e record and on the certificate the time when he received it for 
record, and make an index to all certificates by him recorded. The probate 
judge. shall also note the revocation of a certificate, or the death or change of 
location of the owner of a certificate in the margin of the record. If tne 
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owner of a certificate changes his place of residence, he must have such 
certificate recorded by the probate judge of the county into whieh he re
moves. 

"Section 1279. "C'pon application the probate judge shall make a 
certified copy of a certificate and the indorsements thereon, which certified 
copy shall be prima facie evidence of the matters and facts therein contained. 

"Section 1280. For services under the provisions of this chapter, the 
probate judge shall receive from the holder of a certificate the following fees: 
For recording and .indexing each certificate, fifty cents; for certified copies, 
the same fees as are allowed by law for copies of records kept by him." 
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Sections 1601 and 1602 General Code provide for fees of the probate judge, but 
make no provision for fees for furnishing copies of records. However, section 1603 
General Code provides as follows: 

"For other services for which compensation is not otherwise provided 
by law, the probate judge shall be allowed the same fees as are allowed the 
clerk of the court of common pleas for similar services." 

Section 2901 General Code, relating to the fees of the clerk of the common pleas 
court, provides in part: 

"* * * for making copies of pleadings, process, record or files, in
cluding certificate and seal, ten cents per hundred words; * * *" 

The question you ask is whether or not the probate judge must charge for copies 
of physicians' certificates or whether, if he chooses, he may make and furnish same 
free. 

The fees provided to be paid the probate judge for his services are to be paid 
by him into the county treasury and the fee charged is, therefore, charged for the 
benefit of the county. This being so, the probate judge cannot waive the charge 
provided for by the statute and it is therefore my opinion that in the case you refer 
to he is without authority to furnish a copy of the certificate free of charge. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 
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349. 

ARTICLES OF INCORPORATION OF THE FAIRPORT FIRST HUNGA
RIAN YOUNG MEN'S CLUB AND SICK BENEFIT ASSOCIATION 
-DOES NOT COMPLY WITH SECTION 9427-SUCH ASSOCIATION 
SHOULD CLAIM AND PROVIDE FOR RIGHT OF ASSESSING MEM
BERS TO INSURE PAYMENT OF BENEFITS. 

Articles of incorporation which are tendered for the incorporation of an association 
under the provisions of section 9427 of the General Code, which, among other things, pro
vides that said association is incor1Jorated for the purpose "of receiving contributions 
and in case of the death of the contributors to pay the beneficiary certain designated funeral 
benefits" does not in this respect comply with section 9427, which provides, among other 
things, that such associations may be incorporated "for the payment of stipulated sums 
of money to the families, heirs, executors, administrators or assigns of the deceased mem
bers of such association, as the member may direct." 

An association incorporated under the provisions of section 9427, General Code, 
should in its articles of incorporation claim and provide for the right of making assess
ments on its members for the purpose of insuring the payment of the benefits therein pro
vided/or. 

CoLUMBUs, OHIO, June 7, 1917. 

HoN. WILLIAM D. FULTON, Secretary of State, Columbus, Ohia. 

DEAR Sm:-I hav·e your favor of May 18, 1917, submitting for my approval 
or rejection articles of inco1poration of the Fairport First Hungarian Young Men's 
Club and Sick Benefit Association, a proposed corporation not for profit, together 
with check in the sum of $25.00 covering the filing fee of said articles of incorpora
tion. 

I know of no statutory provision which requires my official approval of these 
articles, but treating your communication asone requesting my opinion with respect 
to the legality of the articles of incorporation of this proposed corporation, I beg to 
note some objections apparent on an inspection of said articles. 

The purpose clause of the articles of the propose'a corporation reads as follows: 

"Said corporation is formed for the ptl:rpose of promoting friendly social 
intercourse and to encourage education and investigation in matters of public 
convenience and welfare; of providing social entertainment and amusement 
for its members and their friends and of providing a meeting pla;ce for its 
memBers; of receiVing contributions from and ext~Jnding relief to its c-on
tributors and members in case of sickness or injury by paying them certain 
designated sums of money per week, as sick and accident benefits; of receiving 
contributions and in case of the death of the contributors to pay the bene
ficiary certain designated funeral benefits; of holding real estate; of invest
ing its funds in mortgages, bonds or other interest bearing securities; of 
making by-laws, rules and regulations for the government of its stockholders, 
members and contributors; and generally of doing every other act or thing 
not inconsistent with the clonstitution and laws of this st;i._te or of the United 
States which may be necessary to promote the objec~s and purposes for which 
the said association was incorporated." 

The social and educational features noted in the purpose clause above quoted 
might well be cover'ed by incorporation not for profit under the general incorpora
tion laws of the state. Other provisions of the purpose clause, however, indicate 
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a purpose on the part of the prtipoaed corporation to conduct the business of insur
ance, and this purpose must be covered by incorporation under statutory provisions 
relating specifically to the incorporation of insurance companies; for it is certain that 
a corporation can not be incorporated under the general incorporation laws of the 
state for the purpose of carrying on an insurance business. 

State v. Pioneer Livestock Co., 38 0. S. 347; 
See Sec. 665 General Code. 

Authority to incorporate for the insurance purposes set out in the purpose clause 
of these articles must be found, if at all, in the provisions of section 9427, General 
Code which reads as follow's: 

"A company or association may be organized to transact the business 
of life or accident or life and accident insuran<:e on the assessment plan, for 
the purpose of mu'tual protection and relief of its members, and for the pay
ment of stipulated sums of money to the families, heirs, executors, admin
istrators, or assigns of the deceased members of such company or association, 
as the members may direct, in the manner provided in the by-laws. The 
company also may receive money either by voluntary donation or contri
bution, or collect it by assessments on its members, and may accumulate, 
invest, distribute and appropriate such money in such manner as it deems 
proper. All accumulations and accretions thereon shall be held and used as 
the property of the members and in the interest of the members, and not 
be lo,aned to, used, appropriated, or invested for the benefit of any officer or 
manager of such company or association. No company or association shall 
issue a certificate for a greater amount than it is able to pay from the pro
ceeds of one assessment. Such company or association shall be subject to 
the provisions of this chapter," 

and the fact that a filing fee of 325.00 is tendered with the articles of incorporation 
evidences an intent on the part of the incorporators to incorporate under this sec
tion. (See 176 G. C., Sub. 4). 

Applying the provisions of section 9427 General Code, to those found in the pur
pose clause of the articles, I note that the articles provide, among other things, that 
said corporation is formed for the purpose "of receiving contributions and in case 
of the death of the contributors to pay to the beneficiary certain designated funeral 
benefits." It is manifest that this provision is not a compliance with section 9427 
of the General Code, which provides that a company or association may be organ
ized, among other purposes, "for the payment of stipulated sums of money to the 
families, heirs, executors, administrators, or assigns of the deceased members of such 
company or association, as the member may direct." 

That the clause in these articles providing for the payment to the beneficiary 
of certain designated funeral benefits is a species of insurance seems to be recognized 
by section 666 of the General Code. It is certain, however, that there is nothing 
in the provisions of section 9427 General Code, which authorizes insurance of this 
kind. 

As a second objection to the articles of association of this proposed corporation, 
it will be noted that there is nothing in the provisions of the purpose clause of said 
articles conferring upon the association the right to make assessments on its members 
for the purpose of securing the payment of the benefits therein provided for. The 
question of the necessity of such provision is placed in some doubt in construing the 
provisions of section 9427 General Code, in the light of the history of its enactment 
in its present form. 
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What is now section 9427 General Code was originally enacted April 20, 1872 
(60 Ohio Laws, page 82.) Section 1 of this act provided as follows: 

"Any number of persons, not less than five, may associate themselves 
together as provided in the first section of the act entitled 'An act to provide 
for the creation and regulation of incorporated companies in the State of 
Ohio,' passed May 1, 1852, for the purpose of mutual protection and relief 
of its members, and for the payment of stipulated sums of money to the 
familes or heirs of the deceased members of such associations." 

This act was carried into the Revised Statutes as section 3630 thereof, and later 
the same was amended by acts found in 83 Ohio Laws, page 61, and 88 Ohio Laws, 
page 251. By these amendments the phrase "to transact the business of life or acci
dent, or life and accident insurance on the assessment plan" and the words "exec
utors, administrators or assigns" were, among other things, added to original section 
3630 Revised Statutes, which is now section 9427 of the General Code. 

The question presented is whether or not the legislature in inserting at the be
giniing of section 3630 Revised Statutes, the phrase "to transact the business of life or 
accident or life and accident insurance on the assessment plan" had in mind a de
scription of a different class of· corporations from that described in the section as first 
enacted, viz.: for the purpose of the mutual protection and relief of its members. 

Notwithstanding the manner in which the provisions of section 9427 General 
Code were enacted, I am inclined to the view that with respect to the question here 
suggested the said provisions should be read and construed as a whole. So reading 
the section I am convinced that the provision therein, that no company or a~sociation 
shall issue a certificate for a greater amount than it is able to pay from the proceeds 
of one assessment, has reference and application to all companies or associations or
ganized under section 9427; and giving effect to this particular provision of the sec
tion, and construing the whole in the light of a recognized public policy which looks 
to certainty in the payment of the benefits provided for, I am inclined to the view 
that all companies or associations organized under the provisions of this section should, 
in their articles of incorporation, specifically claim and provide for the right of mak
ing assessments on its members for the purpose of securing the mutual protection 
and relief of its members and for the payment of stipulated sums of money to those 
who in case of the death of a member are entitled to receive such payment. 

Though I do not think that an association of this kind is required to incorporate 
for all the purposes authorized by section 9427 of the General Code, and though under 
the specific provisions of section 9427 such association may receive donations and 
contributions, I do not think that the payment of the benefits provided for in the 
section should be compelled to depend upon such voluntary contributions, but that 
the association should claim and have the right to make assessments to carry out the 
prime purpose of the association, which is that of protection and relief of its members 
while living and the payment of certain stipulated sums to the families, heirs, exec
utors, administrators or assigns of members who may die. 

For the reasons above noted, I am of the opinion that the articles of incorporation 
do not conform to the statutory provisions relating to the incorporation of such asso
ciation and that you should not file the same. 

I am returning herewith the articles of incorporation and check for 825.00 sub
mitted by you. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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350. 

PROBATE JLDGE--BOND-APPROVAL BY COMMISSIONERS RELATES 
BACK TO TI::\-IE SAME WAS FILED WITH THEIR SECRETARY.....,WHE~ 
JUDGE E~TERS UPON DISCHARGE OF DUTIE8-PRIOR TO FILING 
BOND-DOES KOT FORFEIT OFFICE. 

Whm a '[-robate judge gat'e his bond to the county auditor as secretary of the board 
of county commissionas, on the 9th day of February, 1917, and the commissioners at a 
later date approved same, the approml relates back to the date of the filing with the secre
tary of the board. 

Where a probate j1tdge enters upon the discharge cf his duties on the first day of his 
term, prior to the filing of his bond, for approval, with the secretary of the board of county 
commissioners on the same day, and the county commissioners later approve said bond, 
there is no ipso facto forfeiture of said office, nor is a vacancy created which sho1tld be 
fi l ed by the govern or. 

Whether such facts are grounds for a judicial determination of the status nf such 
officer, by a proceeding in quo u·arranto, query. 

CoLUMBus, OHio, June 7, 1917. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR Srn:-Some time ago you received an inquiry as to whether or not a va
cancy exists in the office of probate judge of Guernsey county, with the request that 
the matter be submitted to me for an opinion, and said request was forwarded to 
this department for attention. 

The facts regarding the situation, as I have gathered them, are as follows: 
At the November election, 1916, Mr. Dyson was elected as probate judge of 

Guernsey county, for the term beginning February 9, 1917. He was then the in
cumbent of that office and was re-elected to succeed himself. It appears that he 
did not attempt to file the bond required hy law until Rome time in thn afternoon of 
November 9, 1916, at which time, the county commissioners not then being in ses
sion, he te.ndered the bond to the county auditor, who marked thereon the date of 
receiving it. 

On Februray 10, 1917, Mr. Dyson withdrew the bond from the hands of the 
auditor and took it to t"·o of the county commissioners at their respective residences 
and had these commissioners, respectively, approve said bond, and then presented 
the bond to the county treasurer, who under objection took same, placed it in the 
vault, but made no record of said bond. 

On February 12, 1917, two of the county commissioners, being the same two 
commissioners who had theretofore approved the bond, again approved said bond, 
and then it was refiled with the county trcawrer. 

It is further represented that on February 20, 1917, there was a meeting of the 
board of county commissioners and the minutes of the special meeting held on Feb
ruary 12, 1917, were approved. 

There is no question made, as I understand it, as to the form or sufficiency of 
the bond presented and approved. 

It further appears that prior to the filing of the bond with the auditor on Ko
vember 9, 1916, said Dyson performed sceral acts as probate judge of Guernsey 
county, and the claim is therefore made that he entered upon the discharge of his 
duties as probate judge before giving the bond required by law. 

In the discussion of the questions involved, it will be necessary to consider the 
following sections of the constitution and General Code, to wit: 
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Article IV, section 7' constitution: 

"There shall be established in each county, a probate court, which shall 
be a court of record, open at all times, and holden by one judge, elected by 
the eiectors of the county, who shn.ll hold his office for the term of four years, 
and shall receive such compensation, payable out of the county treasury, as 
shall be provided by law. Whenever ten per centum of the number of the 
electors voting for governor at the next preceding election in any county 
having less than sixty thousand population as determined by the next pre
ceding federal census, shall petition the judge of the court of common pleas 
of any such county not less than ninety days before a..ny general election 
for county officers, the judge of the court of common pleas shall submit to 
the electors of such county the question of combining the probate court with 
the court of common pleas, and such courts shall be combined and shall be 
known as the court of common pleas in case a majority of the electors voting 
upon such question vote in favor of such combination. Notice of such elec
tion shall be given in the same manner as for the election of county officers. 
Elections may be had in the same manner for the separation of such courts, 
when once combined." 

Section 7 of the General Code: 

"A person elected or appointed to an office who is required by law to 
give a borid or sec·Jrity previous to the performance of the duties i:mposed 
on him by his office, who refuses or neglects to give such bond or furnish such 
security, within the time and in the manner prescribed by law, and in all 
respects to qualify himself for the performance of such duties, shall be deemed 
to have refuse{l to accept the office to which he was elected or appointed, 
and such office shall be considered vacant and be filled as provided by law." 

Section 1580 General Code: 

"Cuadrennially, one probate judge shall be elected in each county, who 
shall hold his office for a term of {our years, commencing on the ninth day 
of February next following his election." 

Section 1581 General Code: 

"Before entering upon the discharge olf his duties, the probate judge 
shall giv:e a bond to the state in a sum not less than five thousand dollars, 
with sufficient surety, approved by the board of county commissioners or 
by the auditor and recorder, in the absence from the county of two of the 
commissioners, and conditioned that he will faithfully ·and imph.rtially per
form all the duties of his office. Such bond, with the oath of office indorsed 
thereon, shall be deposited with the county treasurer and kept in his office. 
:From time to time, as the state of business in his office renders necessary, 
the county commissioners may require the probate judge to give additional 
bond." 

Section 2566 General Code: 

"By virtue of his office, the county auditor shall be the secretary of the 
county commissioners, except as otherwise provided by law. When so re
quested, he shall aid them in the performance of their duties. He shall 
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keep an accurate record of their proceedings, and carefully preserve all 
documents, books, records, maps and papers required to be deposited and 
kept in his office." 

• 
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The question then is, whether under the facts stated and under the constitution 
and statutes above quoted, a vacancy exists in the office of the judge of the probate 
court of Guernsey county. The constitution fixes and limits the term of office of 
probate judge. There is no holding over and, unless :\1r. Dyson is legally the probate 
judge under the election of November 16, 1916, the office is vacant. 

State v. Brewster, 44 0. S. 589. 

The duties performed by Mr. Dyson on February 9, 1917, prior to any attempt 
on his part to qualify for the new term by the filing of a proper bond, were performed 
as probate judge under the new term, and if there is any default by reason of which 
he would be liable on his bond, the bond for the new term would have to be looked to, 
and there would be no liability upon the sureties for the old term. 

This brings us to a consideration of the provisions of section 7 G. C. supra, be
cause section 1581 G. C. supra provides: 

"Before entering upon the discharge of his duties, the probate judge shall 
give a bond to the state", &c., 

and under section 7 G. C., supra, one who refuses or neglects to give the bond required 
by law to be given previous to the performance of the duties imposed on him by his 
office, 

"within the time and in the manner prescribed by law, and in all respects 
to qualify himself for the performance of such duties, shall be deemed to 
have refused to accept the office to which he was elected or appointed, and 
such office shall be considered vacant and be filled as provided by law." 

The statutory requirements, that a bond must be executed within a required 
time, and providing for vacancy for failure so to do, are found in the laws of nearly 
all the states, and, as stated in Throop on Public Officers, section 173, the weight of 
authority supports the doctrine that the provision respecting the time is directory, 
rather than mandatory. 

Our supreme court, in State ex rei. v. Commissioners, 61 0. 8. 506, had before 
it a case of a sheriff failing to give a bond before the first Monday in "January, after 
his election, which at first blush appears to be in point in the instant case, and lays 
down what seems to be a very strict and harsh rule on the question of filing a bond 
·withiq the time prescribed by law. The statute in that case provided that sheriffs' 
bonds shall be given within ten days after receiving their commissions and before 
the first l\fond:1y of January next after their election. The sheriff, not finding the 
board of county commissioners in session on the first day of January, presented his 
bond to them on the second day of January, when they were in session, but the board, 
although satisfied with the form and sufficiency of the bond, refused to approve the 
same because it had not been tendered prior to the first Monday in January, as re
quired by law. 

The commissioners thereupon declared the office of sheriff vacated and pro
ceeded to make an appointment to fill it. The sheriff filed a petition in mandamus 
to require the commissioners to approve the bond. 

In a per curiam opinion found on p. 511, the court quotes section 19 R. S., which 

30-Vol. I-A. G. 
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is now section 7 G. C., and further quotes sections 1203 and 1205 R. S. and then con
cludes the opinion with the following language: 

"The case before us presents no justification for the failure of the relator 
to ~omply with the requirements of the law, nor is th~ court able to relieve 
him from the consequences which the statute in plain terms affixes to his 
failure." 

A reading of section 1205 R. S. shows that if the sheriff. failed to give the bond 
within the time specified, then the commissioners "shall declare the office vacant and 
said office shall thereupon be filled as provided by law." 

In the statutes bearing upon the present case, we fil.ld no such specific declara
tion. Section 1581 G. C., referring to the bond of the probate judge, does not con
tain a provision such as was contained in section 1205 R. S. That section imposes 
a duty upon the commissioners to declare the office vacant. They were the tribunal 
that found the facts sufficient for such declaration. 

In the present case we are relegated to the words of section 7 G. C., that upon 
failure to give the bond within the time and in the manner prescribed by law, such 
action shall be deemed to be a refusal to accept the office "and such office shall be 
considered vacant and be filled as provided by law." The words "shall be consid
ered" have a definite, legal meaning. 

So while the 6lst Ohio State case above quoted may have some bearing, it is not 
at all conclusive of the question at issue, and may be fairly distinguished. The ques
tion before us is not whether a mandamus would lie, to compel the commissioners to 
approve the bond of Mr. Dyson. There is no need of such a procedure. The com
missioners have approved his bond. They have not refused to do so, as in the 61st 
0. S. case, nor was there any specific statutory authority given them, as in that case, 
upon a refusal, to declare the office vacant and make a new appointment therefor. 

In the case of State ex rei. v. Nash, 65 0. S. 549, if we look at the syllabus alone, 
we might infer that the mandatory rule is laid down in Ohio, as far as infirmary di
rectors are concerned. In this case Hill was elected to the office of infirmary direc
tor, received his commission on the first Monday of January, 1912, but failed and 
neglected to give a bond upon that date or any date prior thereto. It appears further 
that said Hill on the 7th day of January, 1902, executed his bond and presented the 
same to the prosecutor, who refused to approve it, that this bond was filed in the 
auditor's office on January 7; and on the 15th day of the same month it was presented 
to the county commissioners for their approval, who refused to approve the same 
because it was not executed until the 7th of January, and because it was not ap
proved by the prosecutor as required by law. The board of county commissioners 
proceeded to· declare the office of infirmary director vacant for he reasons aforesaid, 
and appointed one, Witham, to fill said vacancy. The facts were all set forth in 
a petition for mandamus filed in the supreme court by Witham,who,· as above 
stated, was appointed by the board of county commissioners to fill the supposed 
vacancy, and upon a demurrer thereto the court in a per curiam decision held: 

"An infirmary director must give bond 'before entering on the discharge 
of his duties.' Revised statutes, section 960. In this respect the law differs 
from that governing the bond of a sheriff, which prescribes that a sheriff 
shall give bond 'within ten days after receiving his commission and before 
the first Monday of January.' State ex rei. Poorman v. Commissioners, 
61 0. s. 506. * * *" 

The petition does not show that he performed any official duty prior to the sign
ing of the bond on January 7, 1902, which was the day after the first Monday in Jan-
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uary; but it does show that the board of county commissioners refused to approve 
Hill's bond solely because it appeared from the bond that it was not executed nor filed 
in the office of the board until the 7th day of January, 1902, 

"and that the prosecuting attorney had not certified the sufficiency of the 
bond for the same reason. This was not enough to authorize the commis
sioners to consider the office vacant, under Revised Statutes, section 19, and 
to proceed to fill the vacancy, under Revised Statutes, section 959. The 
demurrer is therefore sustained and the petition dismissed." 

It will be noted that the provision for the giving of the bond by the infirmary 
director under section 960 R. S. was almost identical with the provision requiring the 
giving of a bond by judge of a probate court, to wit, "before entering upon the dis
charge of his duties." 

In this case in 65 0. S., the court distinguishes the sheriff's case as found in State 
ex rei. v. Commissioners, 61 0. S. 506, by calling attention to the fact that in the 
sheriff's case the requirement for the giving of a bond is that it be given "within ten 
days after receiving his commission and before the first Monday of January." 

But what was the court called upon to decide in the infirmary directors' case, 
supra, and what did it really decide? Reading the syllabus in the light of the facts 
as presented, it manifestly appears. that the. court held that the mere showing that 
a board of county commissioners had refused to approve Hill's bond, and this solely 
because it appeared from the bond that it was not executed nor filed in the office of 
the board until the 7th of January, 1902, and further that the prosecuting attorney 
had not certified the sufficiency of the bond for the same reason, did not constitute 
sufficient ground for the commissioners to 

"consider the office vacant under Revised Statutes, section 19, and to pro
ceed to fill the vacancy under Revised Statutes, section 959." 

In other words, as it seems to me, the court found that the matters referred to 
were not sufficient grounds upon which to base a decision that the office was vacant. 
In that case the commissioners under the statute were the officials to determine whether 
or not grounds existed for the declaring of the office to be vacant, and they also were 
the appointing power. But they had no arbitrary power to declare the office va
cant, nor was their decision final as to whether the grounds were sufficient or not. 
At least this would appear from the action of the supreme court, for in the face of 
the fact that the commissioners had considered the office vacant and appointed Witham 
to 11 the vacancy, the court refused the writ of mandamus asked. 

In the case of Davies, Auditor, v. State ex rei. Scherer, 11 C. C. (N. S.) 209, the 
court was called upon to pass upon the question as to whether or not the failure of 
an assessor in a municipality to qualify within the period after election prescribed 
by law, would be deemed a refusal to accept the office and create a vacancy. 

Section 1536-999 R. S. provided that: • 
"The council may declare vacant the office of any person elected or 

appointed to an office who shall fail to take the oath required in section 1737 
or to give any bond required of him within ten days after he has been noti
fied of his appointment or election or obligation to give a new or additional 
bond, as the case may be." 

The court held that such failure was deemed a refusal to accept the office, which 
became ipso facto vacant.. The court considered the provisions of section 19 R. S., 
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now section 7 G. C., and says at p. 213 that this section should be read in connection 
with section 1518 R. S., referring specifically to the office of assessor, and concludes 
that the vacancy is not dependent upon the declaration by the council, but that the 
office becomes ipso facto vacant upon the failure to file the bond within the period 
prescribed by law. 

The court in this case seems to have been governed particularly by the decision 
of the Nebraska supreme court in State ex rei. v. Lansing, 64 N. W. 1104. It is well 
to remember that the statute of Nebraska contains the phrase "shall thereupon ipso 
facto become vacant," for the authorities seem to give extra significance to the use 
of the term ipso facto as being self-executing, where the omission of such words is held 
to render the statute not self-executing. 

Irvine, J., in the Nebraska case, 46 Neb. 524, at p. 528, uses the following lan
guage: 

"Were the statute much less distinct in its terms and were we to follow 
the general current of authorities elsewhere, we would be obliged to hold that 
such a condition precedent did attach; but evidently, for the purpose of per
mitting no room for doubt upon the qu'estion, the legislature has adopted 
language which, as strongly as any language could, conveys that the bond 
must be filed within the time limited or the person elected loses all right to 
the office. The language of the statute is that a neglect to have the bond 
approved and filed within the time limited shall ipso facto vacate the office. 
If possible in construing a statute every word thereof must be given effect, 
and if we give the term ipso facto any effect, it must be in the way indicated." 

Attention may be called to the fact that even with such strong and positive 
language, Norval, C. J., and Ragan, C., dissented, holding under the authority of 
State v. Ruff, 29 Pac. Rep. (Wash.) 999, Commissioners of Knox County v. Johr.son, 
24 N. E. Rep. (Ind.) 148 and Atchafalaya Bank v. Dawson, 13 La. 497, that the pro
visions as to vacancy are not self-executing; that the execution and filing of an official 
bond was not a condition precedent to his right to enter upon and discharge the duties 
of the office; that the holding of the office was by a defeasible title from the time of 
his neglect to execute and file his official bond-that is, he held the office by a title 
capable of being divested at any time by the proper legal authorities; and that the 
execution and filing of his official bond by respondent, coupled with the neglect and 
failure of the proper authorities to declare the office vacant or to take any steps to 
that end prior to the time that respondent did execute and file his bond, saved the 
forfeiture incurred. 

It might be well at this point to consider the case reported in 7 Richardson's Law 
Rep. (S. C.) at pages 216 et seq. This was an action on a bond given by a master 
in equity, the defense being that the bond was not filed in proper time, and the master 
had not taken, subscribed and caused to be endorsed the proper oaths of office. At 
page 226 the court uses the following language: 

"The first question here-is, the effect of Laurens's failure to sue out his 
commission within the time required by law, and to take and endorse thereon 
the prescribed oaths of office. By the 3rd section of the act of 1840 (11 
Stat. 109), every master-in-equity, is required within three weeks after his 
election, or appointment, to tender his bond to the proper officers for approval, 
and immediately after the same has been approved, to deposit the same 
with the treasurer, and sue out his commission; 'and upon his neglect or 
failure to do so within the said time, liis office shall be deemed absolutely 
vacant, and shall be filled by election or appointment, as heretofore pro
vided.'" 
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At page 230 the following language is used: 

"While the right of the lawful incumbent in office to resist the entry of 
his successor until the official title of the latter is perfected, is fully con
ceded, it is clear, however, that such right can only be practically enforced 
where the incumbent and the successor are different persons, and that such 
right, too, can only exist so long as the title of the latter is in complete; Lut 
the moment such title is actually perfected, no matter what may have been the 
laches or delay that retarded its completion, by a full compliance with all 
the provisions of the law, the incumbent's right to resist the entry of his 
successor is eo instanti at an end; and this period, whenever it does happen, 
will form the terminating point of the old tenure, and the commencement 
of the new. 

* * * * * * * 
"In that condition of things, and being out of office, as we have supppsed, 

the lawful incumbent might rightfully have resisted his entry, and the state 
might also have declared his office vacant, and ordered the vacancy to be 
filled, either by election or appointment, pursuant to the provisions of the 
act. But the moment he was permitted to file his bond in the treasurer's 
office, and to sue out his commission, these several delinquencies became 
completely cured, and his title de facto was rendered as perfect as if there had 
been a literal compliance with all the provisions of the act." 

933 

The court held that because the bond was not approved and deposited with the 
treasurer within the time prescribed by the act of 1840, paragraph three, was no de

, fense to the action; 'tha:,t the provisions requiring the master to tender his bond for 
approval, deposit it with the treasurer, sue out his commission and take, endorse upon 
the commission and subscribe certain oaths within a given time, are merely direc
tory, and that the failure or neglect to comply is a cause of forfeiture. 

The last paragraph of the syllabus reads as follows: 

"It is the duty of the officer elect to perfect his title by complying with 
the di,rections of the law. His failure to do so is his own wrongful neglect, 
and is no defense to an action against his sureties on his official bond." 

In a Pennsylvania case, found in 64 Atl. 443, In re Supervisor of Nether Provi
dence Township, the first paragraph of the syllabus reads as follows: 

"1. Officers-Failure to File Bond-Effect. 
"Act March 16, 1860 (P. L. 174), providing that certain offices shall 

be declared vacant on the failure of the official to file a bond within a mvnth 
after his election, held not mandatory; the word 'shall' in the act mean
ing 'may.'" 

Mitchell, C. J., at p. 444, quotes Sharswood, J., in Pittsburgh v. Coursin, 74 
Pa. 400: 

"Where the words are affirmative and relate to the manner in which power 
or jurisdiction vested in a public officer or body is to be exercised, and not to the limits 
of the power or jurisdiction itself, they will in general be so construed.'' 

The court continues: 

"The intent of the present act is not to defeat the will of the electors 
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by ousting newly elected officers, nor to make an opportunity for the other 
officials of the township to do so, but to secure the proper safeguards of fhe 
public funds before the new offici:1ls begin to handle them. In that interest 
it is important also that the interval should be brief between the termination 
of the security under the old officers and the attaching of the security 
under the new. What the statute intends to provide against is not a 
temporary omission, irrespective of all circumstances, to enter the prescribed 
security, but a default on the part of the officer, an omission not legally 
excused." 

In State ex rei. v. Carroll (Wash.), 106 Pac. Rep. 748, the third paragraph 
of the syllabus reads: 

"The failure of one duly appointed to a public officll to give the re
quired bond does not prevent him from being a de jure officer, holding by a 
defeasibletitle; the giving of the bond being a ministerial act for the security 
of the government, and not a condition precedent to the officer's authority 
to act unless specially made so by statute." 

At p. 750 the court uses this language: 

"So, also, the failure to give a bond does not render an officer duly 
elected or appointed a de facto officer. He is a de jure officer, holding by a 
defeasible title. Foot v. Stiles, 57 N. Y. 399. The giving of a bond is a 
mere ministerial act for the security of the government, and not a condition 
precedent to the officer's authority to act unless especially made so by 
statute. Glavey v. United States, 182 U. S. 595. * * * The courts 
generally hold that, even though the statute expressly provides that, upon 
a failure to give a bond within the time prescribed, the office shall be deemed 
vacant, and may be filled by appointment, the default is a ground for for
feiture only, not forfeiture ipso facto, and that if, notwithstanding such de
fault, the state or other power sees fit to excuse the delinquency by granting 
the officer his commission, the defects of his title are cured, and it is a title 
de jure, having relation back to the time of his election or appointment. 
People ex rei. Bennett v. Benfield, 80 Mich 265, 45 N. W. 1 35." 

The Illinois supreme court in 95 Ill., 593, City of Chicago v. Gage, was called 
upon to construe a similar provision to the one found in section 7 G. C. The charter 
of .the city provided that when official bonds are not filed with the city clerk within 
fifteen days after the official canvassing of the votes, 

"the person so in default shall be deemed to have refused said office and the 
same shall be filled by appointment, as in other cases." 

There is a further provision in the charter that makes it the duty of the clerk, 

"to notify all persons.elected * * * to office of their election * * *, 
and unless such persons shall respectively qualify within fifteen days there

ter, the offices shall become vacant." 

It was held these provisions, in respect to the time within which the official bonds 
were required to be filed, were not mandatory, but merely directory. The municipal 

uthorities were empowered in their discretion to declare a vacancy or to waive the 
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default as to the mere time of filing bond, and to accept and approve it when after
wards filed. The mere default in that regard would not of itself operate to vacate 
the office. 

The court, at p. 621, adopting what it terms the reasonable construction of the 
charter provisions, holds that if an officer files his bond strictly in time, his right and 
title to the office are indefe3.1!ible. If he files it afterwards and it be accepted and 
approved, his right and title thereupon become equally indefeasible. 

The court further says: 

"The law does not favor forfeitures, and 'in enforcing forfeitures courts 
should never search for that construction of language which must produce a 
forfeiture, when it will bear another reasonable construction.' Hartford 
Insurance Company v. Walsh, 54 III., 168.'' 

A page 622 the court says: 

" 'There is a known distinction,' says Lord Mansfield, 'between circum
stances which are of the essence of a thing required to be done by an act of 
parliament, and clauses merely directory. The precise time, in many cases, 
is not of the essence.' Rex v. Loxdale, 1 Burr. 447. It seems reasonable that 
it is only when 'the rights of the public, or of third persons, depend upon 
the exercise of the power or the performance of the duty to which it refers,' 
that the statute should be h~ld mandatory, and otherwise but directory. 
Kane v. Footh, 70 III. 590, and see Sedgw. Stat. and Const. Law, 368-74. 
Here the essence of the thing to be done,-that upon which the rights of the 
public. depend-is the giving of the bond, not the precise time when it is 
done." 

The court reviews the cases of State v. Toomer, 7 Rich. Law Rep. 216; Sprowl 
v. Lawrence, 33 Ala. 674, and cites the following cases: 

People v. Holly, 12 Wend. 480. 
State v. Churchill, 41 Mo. 41. 
State v. Porter, 7 Ind. 204. 
Speake v. United States, 9 Cranch. 28. 

In Clark v. Ennis, 45 N. · J. L. 69, the first proposition of the syllabus reads as 
follows: 

"When a statute declares that if a sheriff shall not renew his bond within 
a specified time, his office shall immediately expire and become vacant, a 
failure to renew the bond within the prescribed time does not per se vacate 
his office. He is an officer with a defeasible title until the judgment of for
feiture is pronounced in due form and all his acts prior to such judgment are 
valid as to the public and third persons.'' 

In the opin,ion the court quotes Stokes v. Kirkpatrick, 1 Metcalf 138: 

"The provisions of the act can not be construed as abrogating the ancient 
and well established rules and principles applicable to the vacation or for
feiture of offices according to which such vacancy or forfeiture can be de
clared only by a direct proceeding.'' 
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The court at page 77 calls attention to the fact that the Kew Jersey statute further 
provided: 

"And if such sheriff shall thereafter presume to execute his office, then 
all his acts done under color of office shall be absolutely void." 

The court construes this strong language to merely apply so far as the officer 
himself is concerned, and that as to the public and third persons the official acts are 
valid until in the manner duly prescribed by law the office shall be deemed and taken 
to be vacant by reason of the alleged default. 

In Sprowl v. La·wrence, 33 Ala., 674, the sixth proposition of the syllabus reads 
as follows: 

"The failure of a public officer to give bond within the time prescribed 
by law (Code, paragraph 125), only renders him liable to a proceeding for the 
forfeiture of the office, but does not, per se, operate his instantaneous re
moval from it." 

The court at page 690 says: 

"Whenever the constitution provides for the election of an officer, he 
derives his title to the office from the election and not from his commission, 
which is the mere evidence of his right * * * The election having thus 
invested him with his title to the office, the statute requiring him to file his 
bond within fifteen days and providing that on his failure to do so 'he va
cates his office' operates as a defeasance and not as a condition precedent. 
The question we are considering is therefore analogous to that which arises 
in reference to corporations when they do some act which it is provided by 
their charter shall amount to a forfeiture of their vested rights; and decisions 
in such cases are in point here." 

The court then cites a number of cases from different states, in support of the 
proposition that there is no forfeiture ipso facto, but that proper proceedings 
might be brought to have the forfeiture judicially decreed. 

Judge Caldwell, in 18 c·. C. 304, State ex rei. v. Pollner, seems to have taken for · 
granted that the Ohio doctrine holds that the filing of a bond is not a condition pre
cedent to the entering upon his office by a mayor. 

At page 310 he uses this language: 

"The contention of the relator is, in this case, that, until he is elected, 
has taken the oath of office, has filed a bond and that bond been accepted 
by the city council, that he is not mayor, and can not act as mayor legally. 

"On the other hand, the respondent claims that the law is if there is no 
time fixed by statute when the officer shall take his office, shall enter upon 
his duties, then his term commences immediately if he sees fit to enter upon 
the duties of it and, if he does not, it is a mere waiver upon his part. And 
secondly, that the requiring of the oath, that the requiring of the bond or any 
other thing that the statute may require, although the statute may be ex
plicit, is merely directory language, and is not mandatory, and I believe the 
courts in this country now quite unanimously and, I do not know but 
entirely, say so at this time, that language of that kind is merely direc
tory, and is not mandatory language." 
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This case should be noted because section 3352 G. C., which was repealed (103 
0. L. 786) and was formerly section 1518 of the Revised Statutes, provided as follcws: 

"If a person elected assessor in any ward "' "' * fails to give bond 
and take the oath of office for one week after his election, " * " the 
office shall be deemed vacant, * * * " 

In State, for the Use of the Commissioners, &c., v. Findley, et!al., 10 Ohio 51, 
the second paragraph of the syllabus reads as follows: 

"The oath of office is a mere ministerial act, and not a condition pre
cedent to entering upon the duties of the office, nor will the omission to take 
it by the principal in an official bond discharge the sureties." 

This was a case of a Guernsey county treasurer, wherein an action had been 
brought on the treasurer's bond and the defense was made that the treasurer could 
not be considered as such officer before the oath of office was taken, 

The court at page 59 says: 

"If an officer be created by letters patent, he is a complete officer before 
lie is sworn. This is almost the only way in which administrative officers 
are created in Great Britain; but it can not be denied that the creation of an 
officer by election is as high, if not higher, source of title to the officer. * * * 

"But there are a class of persons who derive their office, even in Eng
land, from election. The officers of towns corporate are thus created, and 
by the statute of 13 Car. II, it is declared, that in case certain oaths are not 
taken, the election shall be utterly null and void, yet the same authorities 
just cited have declared the same doctrine, which was considered applicable 
to the test act. It must be recollected, that the question is not made in an 
information, or quo warranto, where it would directly and properly arise, it 

· is made after the state has consented to waive the objection, after the prin
cipal has enjoyed the benefits and emoluments of the office, and for aught 
that appears, in consequence of the very bond which has been given. The 
taking of the oath can only be considered as directory to the officer, and not 
as a condition precedent to his authority to act as treasurer." 

This decision is important when we note the similarity between the statutes at 
that time applying to county treasurers and the statutes now applicable to probate 
judges. 

Section 2 of the act prescribing the duties of county treasurers, as found in Swan's 
Statutes of Ohio, 1841, at page 963 provided: 

"That each county treasurer, previous to entering on the duties of his 
o:[Jice shall give bond • * '" and shall also take and subscribe an oath or 
affirmation to be endorsed on said bond • " " " 

Section 3 provided: 

"That if any person elected to the office of county treasurer shall not 
give bond and take the oath or affirmation as required in the preceding sec
tion on or before the first ::\Ionday in June next after his election, his office 
shall be considered vacant." 
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But conceding that the rule in Ohio is the strict or mandatory rule, and going 
to the extent that a failure to file the bond in question ipso facto vacated the office, 
let us consider whether or not in law there was a filing of the bond under the pecul
iar facts of this case. The claim is made that the bond was given to the auditor of 
the county as clerk of the board of commissioners, on the afternoon of February 9, 
1917. (Section 2566 G. C.). The next day the bond was taken by Judge Dyson, 
the commissioners not being in session, and was brought to the respective residences 
of two of the commissioners, where it was severally signed. 

On February 12, 1917, two of the commissioners, at what seems to have been a 
special meeting, but concerning which claim is made that the third commissioner had 
no notice of same, formally approved said bond. Later, at a meeting of the board 
of commissioners on February 20,· 1917, the minutes of the meeting of February 12, 
1917, were approved. 

There seems to be no question but that Judge Dyson entered upon the discharge 
of some of the duties of the office of probate judge on February 9, 1917, and since it is 
my holding that his first term expired on February 8, 1917, and there was no holding 
over, in consequence any duties transacted on the 9th of February, 1917, consti
tuted an "entering upon the. discharge of his duties." 

We then have two questions: 

1. When was the bond filed? 
2. When were the duties referred to performed, in relation to the time 

of the filing of the bond? 

I am inclined to the view that the presentation of the bond to the auditor, as 
clerk of the board of county commissioners, on the afternoon of February 9, 1917, 
was a filing of said bond with-the commissioners. Under the strict letter of the law, 
the probate judge is required to "give bond 'to the state," before entering upon the 
discharge of his duties. · 

The bond given must be "with sufficient surety approved by the board of county 
commissioners or by the auditor and recorder in the absence from the county of two 
of the commissioners." 

Section 1581 G. C. further provides that this bond, with the oath of office en
dorsed thereon, shall be deposited with the county treasurer, but the section does not 
specifically provide that such deposit with the treasurer be made at any particular 
time. It will be noted that the section above mentioned does not provide that the 
bond shall be "filed" with any officer. The provision is that the probate judge shall 
"give" a bond before entering upon the discharge of his duties, and in the same sen
tence there is the other provision that the bond given is to be "with sufficient surety 
approved by the board of commisJioners" or the other officers in their absence. 

Section 2566 G. C. provides: 

"By virtue of his office, the county auditor shall be the secretary of the 
county commissioners, except as otherwise provided by law. When so 
requested, he shall aid them in the performance of their duties. He shall 
keep an accurate record of their proceedings, and carefully preserve all 
documents, books, records, maps and papers required to be deposited and 
kept in his office." · 

As stated by Okey, J., in Lima v. McBride, 34 0. S. 338, at p. 349: 

"The commissioners of the county constitute a board, and the county 
auditor is their secretary. * * * The proceedings of the board are in 
many respects those of a court of special and inferior jurisdiction." 
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In Jones, Auditor, v. Commissioners, 5 Ohio Cir. Dec. 152, the court points out 
that in the commissioner statutes the duties are prescribed for the "clerk," while in 
the county auditor statute he is designated "secretary." At p. 154 of the opinion it 
is. held, in speaking of the use of the terms "secretary" and "clerk": 

"whether he fills one position or both, and they are therefore used by the 
legislature in this chapter as synonymous terms-describing the same 
officer." 

The term "secretary" to my mind implies broader powers and duties than would 
necessarily devolve upon a mere "clerk," and since by virtue of his office the county 
auditor is made the secretary of the county commissioners, and under the law the 
bond of the probate judge should be approved by said county commissioners, it is my 
opinion that the probate judge had performed all that 1vas incumbent upon him to 
do, as far as filing the bond for the approval of the county commissionners was con
cerned, when he filed his bond with the secretary of the county commissioners, if 
same were proper in form and sufficient in surety. 

Under the conceded facts as I understand them, the formal approval by the 
commissioners took place some time subsequent to the filing with the county auditor, 
as secretary of the board of county commissioners, on the afternoon of February 9, 
1917. There seems to have been some action taken by two of the commissioners 
on February 10, 1917, and later, on February 12, 1917, the bond was formally ap
proved by the commissioners, with two members present, and still later, on February 
20, 1917, the minutes of the meeting of February 12, 1917, were formally approved, 
all members being . present. 

To my mind, the case of State ex rei. v. Tool, 4 0. S. 553, is sufficient authority 
for the proposition that the bond was given and approved on the 9th of February, 
1917, when it was filed with the county auditor as secretary of the board of county 
commiSSioners. In the Tool case the statute provided that if any person, elected to 
the office of county treasurer, shall not give bond and take the oath or affirmation 
as required by section 2, on or before the first Monday in June next after his election, 
his office shall be' considered vacant. The requirements of section 2 were that he 
should give bond with four or more freehold sureties to the acceptance of the county 
commissioners, and should also take and subscribe an oath or affirmation to be en
dorsed on said bond, that he would faithfully discharge all the duties of his office. 

This was an action in q1w warranto and the defendant Tool pleaded that on the 
first Monday of June, 1855, he executed a bond with more than four freehold sureties, 
to the acceptance of the commissioners of the county, in the sum prescribed by the 
commissioners; that he then and there took the oath prescribed by law, subscribed 
the same and caused it to be endorsed on the bond according to law, and therefore 
that he lawfully exercised the duties of the office of county treasurer; that on the first 
Monday of June, 1855, he executed and delivered to the commissioners, for their ac
ceptance, a bond conditioned according to law, in the penal sum of eighty thousand 
dollars, with twenty-four freehold sureties; that the commissioners on said first ::\Ion
day of June, 1855, neither accepted nor rejected the bond, but continued their session 
until the next day after the said ·first ::\Ionday of June, 1855, and then and there ac
cepted and approved the said bond, and that the said Tool then and there, on the 
same day, took and subscribed the oath required by the state and caused the same 
to be endorsed on the bond thus accepted by the commissioners. To this answer a 
demurrer was filed by the state. 

It will be noted that the statute in this case provided that both the hond should 
be given and the oath taken on or before the first i\londay of June next after the elec
tion. At p. 559, Kennon, J., says: 

"This bond was not accepted by the commissioners on the first l\·Ionday 
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of June next after the election, nor was the oath, required by the statute, 
taken and subscribed, nor was it inaorsed on the bond, on or before the first 
Monday of June. 

· "The bond was executed and delivered to the commissioners, for their 
acceptance, within the time prescribed by law, but was neither accepted nor 
rejected on that day; but on the next day, and during the regular June ses
sion of the commissioners, was accepted and approved by them. * * * 

"In such case, the doctrine of relation would apply, and the acceptance, 
by the commissioners, of the bond on the next day, would relate back to the 
time of the delivery of the bond to the commissioners for their acceptance. 

"It is said, in 18 Viner's Abridgement, 290, that where there are divers 
acts concurrent to make a conveyance estate, or other thing, the original act 
shall be preferred, and to this the other acts shall have relation." 

The court cites instances in which the doctrine of relation applies, and continues 
(p. 560): 

"In the case supposed, the presentation of the bond on the first Monday 
of June, with the oath indorsed thereon, add the acceptance by the commis
sioners, are, in the sense in which the word concurrent is used by Viner, con
cur-rent acts, and the acceptances shall relate back to the first Monday of 
June, and the whole be considered as having been done on that day; although, 
in point of fact, the acceptance was made and entered by the commissioners 
on the day after the first Monday of June." 

So in the instant case, as far as the approval of the bond by the commissioners 
is concerned, I think the later acts of the commissioners all relate back to the filing 
with their secretary, and that the bond which was finally approved by the commis
sioners under the fiction of the doctrine of relation, was filed on the afternoon of Feb
ruary 9, 1917. 

Having now determined that the bond was given and approved at the time of 
filing with the county auditor, as the secretary of the county commissioners on Feb
ruary 9, 1917, the remaining question is, did that fact constitute the giving of a bond 
by the probate judge, "before entering upon the discharge of his duties," as provided 
in section 1581 G. C.? 

As I recall the conceded facts, Judge Dyson, prior to the time of the taking of 
the oath and presentation of the bond on February 9, 1917, performed certain duties 
of his office. A will was filed and application made for probate; two findings and 
orders of appraisement were issued; two accounts were filed, and two proofs of publi
cation were also filed. 

Strictly speaking, it would appear that inasmuch as it has been determined that 
any acts of the probate judge performed on February 9, 1917, were done under the new 
term, that as far as different parts of the day are concerned, the acts above referred· 
to were performed before a bond had been given and approved. It is a well settled 
principle that the law does not regard parts or fractions of a day. 

Black, Interpretation of La:w, section 73 . 

. Bouvier, speaking of the definition of "day" says: 

"A day is generally, but not always, regarded in law as a point of time; 
and fraction~ will not be recognized." 

Of course, although the law does not generally consider fractions of a day, it would 
do so when substantial justice requires it. 
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Taylor v. Brown, 1471:. S. 640. 

under the title of "Fraction of a Day," Bouvier says: 

"In computing the time for the performance of official duties, each 
fraction of a day is to be considered as a full day. 

"The doctrine applies chiefly, if not entirely, to judicial and other public 
proceedings, and not to transactions of parties whose priority of right be
comes a question of fact: :\Iaynard v. Esher, 17 Pa. 222." 
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So we have in the present case the performance of two acts on the same day
the performance of certain official acts and the giving of the required bond. 

Were this a· question of transaction between parties, it might be well to divide the 
day and determine which act was prior, that substantial justice might be done between 
the parties. But this is not a question of parties; nor does the same rule apply to 
the public and an officer as would apply between two contending parties with property 
rights. 

I am inclined to a liberal view in this matter, by reason of the divers positions 
taken by the courts of the United States upon the question whether a statute pres
scribing time for a public officer to qualify is directory or mandatory. The adjudi
cations vary according to the wording of the particular statute, but, as stated in an 
exhaustive note found in Annotated Cases, 1915, D., p. 412: 

"In the majority of the jurisdictions the rule has been laid down that 
in the absence of a provision expressly declaring that the failure to take the 
oath or give the bond required shall operate ipso facto to vacate the office, 
such a statute is merely directory and the officer may afterwards comply 
with the requirements of the statute, unless a vacancy has actually been de
clared by the proper legal authority." 

Section 7 G. C., providing what shall take place when one neglects to give the 
bond within the proper time, contains the following language: 

"Such offic:) shall be considered vacant." 

The following states, using similar or identical language, hold this provision to 
be merely directory: 

Alabama, 
Indiana, 
Missouri, 
X orth Carolina, 

Delaware, Georgia, 
Kentucky, Michigan, 
New Hampshire, New Jersey, 
Oregon, Pennsylvania, 

Washington and Wisconsin. 

Illinois, 
Mississippi, 
New York, 
South Carolina, 

The note maker includes Ohio in the list of states which construe such provisions as 
directory, citing as authority, State v. Tool, 4 0. S. 553, hereinbefore noted. 

The following jurisdictions hold that the requirement is mandatory and that 
the timely taking of the oath or filing of the bond is a condltion precedent to the right 
to entry on the office, so that the right is absolutely lost by a failure to perform the 
condition within the time limited: 

Arkansas, 
Louisiana, 

California, 
Maryland, 

Jl\evada, Texas 

Florida, 
Montana, 

and Virginia. 

Kansas, 
Nebraska, 
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It might be noted here that Nebraska, Arkansas and possibly some of the other states 
last mentioned have statutes which are more far-reaching in their applioation than 
the Ohio statute. They provide for either a forfeiture of the office or that the office 
shall thereupon ipso facto become vacant. 

As pointed out in the note referred to in 38 Amer. Ann. Cases, 415, it is generally 
held, both in jurisdictions declaring such statutes to be mandatory and in those de
claring them to be directory, that where the failure to qualify within the time pres
cribed by the statute is due to default or hindrance of others, or to circumstances 
beyond the control of the officer, he will not be deprived of his office. 

In Horton v. Parsons, 37 Hun. 42, the court was construing a similar statute to 
the Ohio statute. The New York statute provided that before the officer entered 
upon the duties of his office, and within ten days after being notified of his election, 
he shall take the oath of office, and that if he does not do so, &o., ·such neglect shall 
be deemed a refusal to serve, and if he shall refuse to serve, a special town meeting 
may be called to supply the vacancy. 

At page 45 the court says: 

"There was no such meeting called; no new election had, and he proceeded 
and continued to perform the duties of his office. He was legally elected ana 
sought to qualify by taking and filing his oath of office (which was defective), 
and making and filing the requisite bond. He became an officer by the 
election, and his title to it was defeasible. His right to continue to hold it 
depended upon the statutory conditions, one of which was the taking of the 
oath of office. He was in no sense a usurper of the office, but was legally 
inducted into it by election. * "' * But it has been held in effect that 
the statute is not self-executing, and does not work a forfeiture for the cause 
it affords, but that it must come from some act, judicis! for otherwise, whi~h 
effectually ousts him and severs his relation to the office. And that until 
then he ia practically an officer de jure, having a defeasible title to the office." 

In State v. Ruff, 4 Wash. 234, the court, declaring the statute providing that on 
failure to qualify within the prescribed time the office "shall become vacant," to 
be diiectory, said: 

"It is the elec.tion which gives the right to the office and the qualifica
tion is only an incidental requirement for the protection of the public. If 
the proviaions for such qualification are not timely complied with, the public 
can protect itself by declaring. ·a vacancy and filling the same by ap
appojntment., but until such acts have been done, the force of the eleetion 
has not been exhausted, and upon a compliance with the incidental duty of 
qualification is given full force." 

To the same effect is People v. Benfield, 80 Mich. 265, wherein it was said: 

"The courts generally hold that even though the statute expressly pro
vides that upon a failure to give a bond within the time prescribed the office 
s,hall be deemed vacant, and may be filled by appointment, the default is 
a ground for forfeiture only, and not a forfeiture ipso facto, and if, notwith
standing this default, the state or o!tler power sees fit to excuse the delin
quency by granting the officer his commissipn, the defects of his title are cured 
and it is the tjtle de jure having relation back to the time of his election or 
pointme'nt." 

In Foot v. Styles, 57 N. Y. 399, it was said: 
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"The act resembles a cause of forfeiture of a franchise or corporate 
charter which is only enforceable by a proceeding in the nature of a quo 

warranw." 

In :\linick v. The State, 154 Ind. 379, the court said: 

"As the delay does not of itself amount to a rejection of the office but 
is only a ground o( forfeiture, the party elected and in default may still be 
permitted to qualify after the prescribed tjme; and if he does so his default 
will be considered as wai'yed." 
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I have said herein that the words "shall be considered," as used in the phrase 
"such office shall be considered vacant," have a definite, legal meaning, and it may 
not be amiss to call attention to one case wherein tlur supreme court was construing 
a somewhat similar statute. 

In the case of Terrill v. Auchauer, 14 0. S. 80, the court had before it a section 
providing that: 

"No sheriff or other officer making sale of property, either personal or 
real, nor any appraiser of such property, shall directly or indirectly purchase 
the same; and any purchase so made shall be considered fraudulent and void." 

At pages 84 and 85 the court uses the following language: 

"What is the precise idea which the legislature intended ·to express in 
the use of this language? Was it intended that such sales, and all conveyances 
made in pursuance of them, should be, as to all the world, and under all cir
cumstances, as if they had never been made-however advantageous the 
sale may have been to all parties interested, and however desirous such parties 
might be to maintain and enforce it? Or was it intended only, that when
ever a party interested in the sale should directly interpose, or institute a 
proceeding to avoid the sale, it should 'be considered,' that is to say, ad
judged by the court, that the fact of the purchaser having been an appraiser 
was conclusive evidence of fraud, an~ that the sale should thereupon be 
'considered' or adjudged void? This is the question. 

"If the language of the statute were entirely unequivocal, we should be 
bound to follow it, to whatever consequences it might lead, short of a mani
fest absurdity. But this can hardly be said of the language of this clause of 
the statute. In common parlance, consideration means deliberation, thought; 
but in legal phraseology, the consideration of the court means the judgment 
of the court; and 'it is considered by the court,' as equivalent to 'it is adjudged 
by the court.' And the suggestion is, at least, not without plausibility, that 
this language of the statute indicates a rule prescribed as a guide to judicial 
action, when invoked for the purpose, rather than a lebisln.tive fiat, always 
and everywhere operative irrespective of judicial action.'' 

So in the present case it strikes me it would not be a constrained construction 
to hold that section 7 G. C. indicates a rule prescribed as a guide to judicial n.ction, 
rather than causing an ipso facto forfeiture. 

In view of the weight of authority on the side of thn.t line of decisions which hold 
provisions such as we have in our statute to be directory, it seems to me that I am 
not called upon to enforce the harsh and seemingly unfair, strict" rule of interpre
tation, and while in some cases the rule of the indivisibility of a day might s.eem far
fetched, and if the equity of a case demanded, would not be invoked, yet, under all 
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the circumstances of the instant case, I am inclined to the view that it should be given 
the fullest effect. Applying both the doctrine of relation and that of the indivisi
bility of a day, we do not have much difficulty in determining that, as a matter of 
law, Judge Dyson entered upon the discharge of his duties and gave his bond upon 
the 9'th day of Febt~ua,y, 1917, arid since, under the circumstances of this case; that 
mill be considered t~ have been done first which under the law should haYe been done 
first, the giving of the bond would relate back to the first instant of the beginning of the 
day of February 9, 1917, and the entering upon the discharge of his official duties by 
fiction of law would immediately follow the giving of the bond. 

It is my opinion, then, that Judge Dyson as a matter of law, gave his bond before 
entering upon the discharge of his duties and that no vacancy exists in the office of 
Probate Judge of Guernsey county. /, 

Although I have taken the liberal view just expressed, I do not wish to be under
stood as holding that the questiorf is absolutely free from doubt. The inquiry made 
of this department is whether or not under all the particular and peculiar circum
stances of this case a vacancy exists, which should be filled by appointment by the 
governor. The entire question is not free from doubt, for, as shown in the somewhat 
lengthy discussion herein, the courts of the different jurisdictions are diametrically op
posed to each other on the question. But it strikes me that the matter is one of more 
local than general interest. The election of Judge Dyson was by the voters of 
Guernsey county. His duties and tile functions of his office appertain to that county. 
It was the board of commissioners of Guernsey county that saw fit to make the ap
proval of the bond at the time and in the manner shown in the conceded facts. 

In consequence of all the foregoing, I do not think this department should declare 
that the state of facts shown in this case worked a forfeiture ispo facto of the office 
and thus warrants the filling of the vacancy. If the question is of sufficient local public 
interest, the courts arc open and a suit by way of quo u;arranto would afford the Ohio 
courts an opportunity to pass upon the direct question. 

351. 

Very truly yours, 
JosEPH McGHEE, 

A ttorncy-Gencra l. 

APPROVAL-TRA~SCRIPT OF PROCEEDINGS FOR BOND ISS"CE OF THE 
COUNCIL OF CENTERBURG, OHIO. 

CoLUMBus, OHio, June 7, 1917. 

The Industrial Commission of Ohio, ColmnL-us, Ohio. 

GENTLEMEN:-

IN RE: Bonds of the Village of Centerburg, Knox County, Ohio, in 
the sum of 83,000, for the purpose of constructing sewers and sewage disposal 
works in said village. 

I have carefully examined the transcript of the proceedings of the council and 
other officers of the village of Centerburg, Ohio, relating to the above bond issue. 
As a result of such examination I find such proceedings to be in conformity with the 
provisions of the General Code relative thereto. 

I am, therefote, of the opinion that bonds of said village, when properly pre
pared and signed hy the proper officers, will constitute valid and binding obligations 
of said village. 
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The transcript covering proceedings relating to the above bond issue is embodied 
m the transcript covering the proccedinf,!s relating to the bond issue of said village 
in the sum of 87,CCO for the construction of a sanitary plant, which transcript is 
attached to opinion of even date herewith approving said last named issue. 

352. 

Very truly yours, 
JOSE I H :McGHEE, 

Allorney-General. 

BOND JSSUE FOR CONSTRUCTION OF SANITARY PLA~T-WHEN 
COUNCIL SUBMITS QUESTION TO ELECTOR8-NOT NECESSARY 
THAT RESOLUTION CONTAIN RECITAL THAT BOARD OF HEALTH 
RECOMMENDED SAID PLANT-NET INDEBTEDNESS OF TWO AND 
ONE-HALF MILLS ON TAX· DUPLICATE VALUATION OF REAL AND 
PERSONAL PROPERTY IN MUNICIPALITY-HOW SAME ASCER
TAINED. 

Though it is advisable that the resolution adopted by the council of a municipal cor
poration submitting to the electors thereof the q1testion of a bond issue for the purpose of 
constructing a sanitary plant under the provisions of Section 4471, General Code, shoy,ld 
contain the recital that the construction of such sanitary plant has been recommended by 
the board of health of the municipality, or of the officer or board having the powers of a 
board of health, such recital is not jurisdictional and the resolution is not invalid by reason 
of 1 ts omission. 

In ascertaining the net indebtedness of two and one-half mills upon the tax duplicate 
valuation of real and personal property in the municipality prescribed by sections 3941 
and 3952 General Code, beyond which indebtedness can not be created without a vote of 
the people, bonds theretofore issued on a vote of the people for a purpose authorized by 
section 3939 General Code are not to be considered. 

CoLUMBUS, OHio, June 7, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IN RE: Bonds of the village of Centerburg, Knox County, Ollio, in 
the sum of ~7,000.00, for the purpose of constructing a sanitary plant in the 
said village. 

I am herewith enclosing to you transcript of the proceedings of the council and 
other officers of the village of Centerburg, Ohio, relating to the above bond issue. 

The statutory provisions under which the officials of the village have been acting 
in matters relating to the construction of this proposed sanitary plant are those con
tained in sections 4467 et seq. of the General Code, and the issue of these bonds is 
provided for by ordinance of the village council passed pursuant to a majority vote 
on the proposition of such bond issue by the electors of the village at an election held 
pursuant to authority of section 4471, General Code. 

From the transcript it appears that at a called meeting of the council of the 
village, which meeting seems to have been called by written notice served on the 
members in the manner provided by law, one W. 0. Phillips, health officer and acting 
board of health in and for said village, submitted to the mayor and cotmcil of the 
village a recommendation in words as follows: 

"I hereby recommend that council cause plans and estimates to be 
prepared and acquire by condemnation or otherwise, such land or lands, 
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within or without the corporate limits, as are necessary to provide for the 
proper disposal in a sanitary manner of the sewage of the village of Centerburg, 
Ohio. 

"This recommendation is made to protect the health of the inhabitants 
of the village." · 

Thereupon a motion was made, which was properly seconded, that the recom
mendation be accepted. Upon this motion the roll was called, with the result that 
the motion carried by the votes of all five of the councilmen present. 

After this motion was adopted a resolution was introduced declaring it necessary 
to issue and sell bonds in the fiscal year beginning January I, 1917, for the purpose of 
constructing a sanitary plant, in the sum of $7,000.00, and that the question of issuing 
and selling the bonds of said village ·in the sum aforesaid be submitted to the vote of 
the qualified electors of said village at a special election to be held in said village for 
that purpose on the seventeenth day of March, 1917, at the regular place or places 
of voting in said village, and that the election should be conducted, canvassed and 
certified in the same IIJJ1nner as other general municipal elections. Upon a motion 
for the suspension of the rules, adopted on roll call by the yea vote of all five members 
present, the second and third readings of the resolution were waived and said resolu
tion placed upon its passage, with the result that said resolution was adopted as read 
by ~he yea votes of all members present. 

As will be noted, there was no recital in the resolution of council submitting the 
question of this bond issue to the electors of the village, that the construction of the 
proposed sanitary plant had been recommended by the health officer of the village; 
and inasmuch as municipal corporations under their general statutory powers have 
authority to construct sewage disposal works (Section 3647 G. C.) and under the 
provisions of Section 3939, Sub. 14, General Code, may likewise issue bonds for the 
construction of such sanitary disposal works, it would have been desirable if the reso
lution providing for the submission of the question of such bond issue had contained 
such recital showing affirmatively that the issue of such bonds and further proceedings 
relating to the construction of such sanitary plant were under the specia:I provisions 
of Sections 4467 et seq. of the General Code, and not under the general statutory pro
visions authorizing municipal corporations to construct such works and issue bonds 
therefor. However, I see nothing in the provisions of the statutes under consideration 
which makes such recital a jurisdictional requisite to the submission to the electors 
of the municipality of the question of a bond issue under section 4471 General Code. 

The resolution submitting the question of the issue of the bonds to the qualified 
electors of the village was not published in the manner provided by statute for the 
publication of ordinances and resolutions of a general nature or providing for im-. 
provements, but notice of the election was given by newspaper publication in the 
manner and for the time prescribed in section 3946, General Code. 

Under the decision of the court of appeals of Huron county, in the case of Cleve
land S. & C. Railway Company v. City of Norwalk, 22 C. C. n. s .. 590, this publica
tion of the notice of election was a sufficient compliance with the statutory provisions 
requiring the publication of resolutions and ordinances of a general character, or 
which provide for improvements. 

From the certificate of the canvass made by the deputy state supervisors of 
elections of Knox county, it appears that the election on the bond issue washeld on 
March 17, 1917, with the result that one hundred and six votes were cast in favor 
of the proposition and sixty-eight votes against the same .. 

From the transcript it appears, however, that three days before the election, 
to wit, on March 13, 1917, at a meeting called by the mayor, the council of the village, 
five of the six members thereof being present, adopted a resolution to amend the reso
lution submitting the bond issue proposition to a vote of the electors of the village. 
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In this resolution it was recited that the health officer of the village of Centnburg 
had recommended the preparation of plans for the construction of a sanitarv plant 
for said village for the proper difposal of the sewage and waste matter of the village, 
and that said plans, approved by the state board of health, were then on file in the 
office of the village clerk; and after reciting further that said resolution was concurred 
in by two-thirds of all members elected to council, provided as the first section thereof 
as follows: 

"That it is necessary to issue and sell bonds in the fiscal year commencing 
January 1, 1917, for the purpose of constructing a sanitary plant, as defined 
in section 44677 of the General Code of Ohio, in an amount greater than 
one per cent. of the total value of all property in said village as listed and 
assessed for taxation, to wit: in the sum of 87,000.00; and that the question 
of issuing and selling the bonds of said village in excess of said one per cent., 
that is, in the sum aforesaid, be submitted to a vote of the qualified electors 
of said village at a special election to be held in said village for that purpose 
on the 17th day of March, A. D., 1917, at the regular place or places of voting 
in said village; and said election shall be conducted, canvassed and certified 
in the same manner as other general municipal elections." 

Section 2 of this resolution directed the mayor to give public notice of the time 
and place of holding said election in the manner provided by law; while section 3 
thereof directed the clerk to certify a copy of the resolution to the deputy state super
visors of elections for Knox county. 

It thus appears that the resolution adopted by councjl March 13, 1917, covers 
all the ground covered by the resolution of February 12, 1917, and that if effect is 
given to the later resolution as a resolution legally adopted by council, it is to be con
sidered as repeaJing by implication the former resolution, with the result that the 
subsequent proceedings relating to the bond issue are invalidated; for if the former 
resolution is to be considered as repealed by the later one, the election held on March 
17, 1917, is noL supported Ly Lhe authority granted in the former resolution, while 
the later resolution could not be considered as authority for said election, for the 
reason that under said resolution sufficient time is not provided for the notice of the 
election. 

I am of the opinion, however, that this second resolution was not legally adopted. 
In the first place, it does not appear from the transcript that the meeting of council 
of March 13, 1917, at which this second resolution was adopted, was called in the 
manner prescribed by Ia~ for the calling of special council meetings. 

Again, though this resolution was one of a general nature (57 0. S. 374), it appears 
from the transcript that same was adopted on first reading without any suspension 
of the rule prescribed by section 4224, General Code, requiring ordinances or resolu
tions of a general nature to be fully and distinctly read on three different days before 
the same are passed. 

For these reasons, I am inc1ined to the view that the resolution of February 12, 
1917, was in no manner affected by the adoption of this later resolution, and that 
the subsequent proceeding's. of council relating to this bond issue are not invalidated 
thereby. 

As a further consideration with respect to the question of the validity of this 
bond issue, I note from the financial statement attached to the transcript that the 
general bonded indebtedness of the village, as distinguished from indebtedness in
curred in the issue of bonds in anticipation of special assessments, amounts to the 
sum of 837,650, with approximately 82,000 in the sinking fund to meet maturing 
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bonds. Inasmuch as the duplicate valuation of taxable real and personal property In 

the village is the sum of $1,085,200, it is apparent that the net bonded indebtedness 
of the village is in excess of two and one-half per cent. of the tax duplicate. "~ 

Of the bonded indebtedness of the village above stated it appears that $27,000 
represents a bond issue voted by the electors for the construction of water works, 
and inasmuch as there is nothing in the transcript to indicate that the water works 
constructed in pursuance of this bond issue is self-sustaining within the provisions 
of paragraph "f" of section 3949 General Code, the question is sugg"estcd whether 
such issue of $27,000 for water-works purposes, issued on a vote of the people, is to 
be considered as within the two and one-half per cent. limitation prescribed by sec
tions 3941 and 3952 General Code; for if this particular issue is to be considered in 
arriving at the two and one-half per cent. limitation prescribed by these sections, 
the further question is suggested whether, in view of the decision of the supreme court 
in the case of Henderson v. City of Cincinnati, 81 0. S. 27, the bond issue election 
held on March 17, 1917, was not required .to pass by a two-thirds vote, notwithstand
ing the general provisions of section 4471 G. C. that such bond issue proposition might 
carry on a majority vote. 

Doubt on the first question here suggested is created by the fact that the circuit 
court of Cuyahoga county, in the case of Cleveland v. Cleveland, 13 C.C. n. s. 436 
(affirmed without report 83 0. S. 482), in its decision excluded bonds issued on a vote 
of the people from the then four per cent. limitation prescribed by section 3942, General 
Code, wholly upon consideration of the then provisions of section 3945 General Code, 
which section was c'onstrued to expressly exclude such bonds from said limitation. 

Section 3945 General C.ode was repealed by the act of 1911 amending the Long
worth act, and the question here suggested must be determined on a consideration 
of the present statutory provisions. 

A sufficient clue to the legislative intent with respect to this question is found, 
l think, in the provisions of section 3941 General Code as compared with section 3942 
as it stood before the enactment of the act of 1911. The then provisions of section 
3942 provided that the net indebtedness incurred by a municipal corporation for the 
purposes designated in section 3939 "shall never exceed four per cent of the total 
value of all the property in such corporation, as listed and assessed for taxation, un
less the excess of such amount is authorized b" vote of the qualified electors of the cor
poration in the manner hereinafter provided." 

Looking to section 3941 General Code, the corresponding section in the law 
as it now stands, it will be noted that it provides that the net indebtedness created 
or incurred by the council under section 3939 General Code, and under an act passed 
April 29, 1902, to amend sections 2835, 2836 and 2837 and to repeal section 2837-a 
of the Revised Statutes, together with its subsequent amendments, shall not exceed 
four per cent. (now two and one-half per cent.) of the total value of all property in 

. such municipal corporation, as listed and assessed for taxation. 
In view of the language of section 3941 General Code, as it now stands, when 

considered as an amendment of the provisions of the corresponding section in the 
Longworth law before the amendment of 1911, I am of the opinion that municipal 
bonds issued on a vote of the people under the provisions of the present Longworth 
law, so called, are not to be considered as within the two and one-half per cent. lim
itation prescribe.d by sections 3941 and. 3952 General Code. This being true, it is 
not necessary to consider the question whether under any circumstances the propo
sition of a bond issue under section 4471 General Code, must carry by a two-thirds 
vote rather than the majority vote therein prescribed. 

In the resolution above referred to which the council of the village attemptej:l 
to pass under date of March 13, 1917, it was recited that the bond issue proposed 
in the sum of $7,000 was an amount greater than one per cent. of the total value of 
all property in said village as listed and assessed for taxation. If this recital was 
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true, it would raise the question suggested by the decision of the supreme court in the 
case of Henderson v. Cincinnati, supra, whether such bond issue was not required 
to pass by a two-thirds vote of the electors, notwithstanding the provisions of section 
4411 General Code that the proposition might carry on a majority vote. However, 
from an inspection of the transcript I do not find the recital to be true. As before 
noted, the duplicate valuation of the taxable real and personal property in the village 
is 81,085,200; one per cent. of this amount is 810,852. The only other bond issues 
provided for by the village during the fiscal year 1917 are an issue of S8,973 under 
date of February 1, 1917, the same being bonds issued in anticipation of the collection 
of special assessments for the construction of sewers in the village, and the S3,000 
issue for sewer purposes the proceedings as to which are set out in this same trans-. 
cript. 

Under section 3949 General Code, bonds issued in anticipation of the collection 
of special assessments are not to be considered in ascertaining any of the debt limi
tations of the Longworth act; while the S3,000 issue for sewer purposes, together with 
this issue aggregate the sum of S10,000, which is within the one per cent. limitation 
as to bonds issued during the fiscal year, even if we were required to consider this 
$7,000 issue as within the one per cent. limitation of section 3940 General Code, 
prescribing the amount of indebtedness that may be created in any one fiscal year. 

The foregoing disposes of the questions which have suggested themselves to me 
in a consideration of the transcript relating to this bond issue; and finding the sub
sequent proceedings of council relating to the same to have been in all respects reg
ular and the bond form submitted to be in proper form, said issue of bonds and the 
proceedings relating thereto are approved. . 

I am, therefore, of the opinion that said bonds, when signed by the proper officers 
of the village, will constitute valid and binding obligations of said village. 

353. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TAX MAP DRAFTSMAN-MUST BE FURNISHED AND PAID UNDER 
SECTIONS 5551 AND 5552-NEW ACT HAS NO EFFECT ON THESE 
SECTIONS. 

Under the new Highway Act, which becomes effective on June 25, 1917, the assistants 
to the county Surveyor as tax map draftsmen must be furnished and paid under the pro
visions of Sections 5551 and 5552 G. C., the provisions of the new act having no effect upon 
this matter. 

CoLuMnus, OHio, June 7, 1917. 

Bureau of Inspection and Super~ision of Public Offices, Columbus, Ohio. 

DEAR Sxas:-I have your communication of June 2, 1917, in which you ask my 
opinion in reference to a certain matter. Your communication reads as follows: 

"In view of the fact that Section 7181 General Code, as amended in 
Amended House Bill No. 300, now makes it the duty of the county Surveyor 
to act as tax map draftsman, does this repeal by implication all of the pro
visions of Sections 5551 and 5552 General Code? In other words, are the 
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assistant tax map draftsmen to be appointed under sections 5551 and 5552 
G. C., or is this service now to be rendered by the regular assistants in the 
county Surveyor's office?" 

Your request has to do with the comparison of certain sections of our statutes 
as they exist now and the same sections as they will exist after the taking effect of 
the new highway law and as modified by said law. The sections to which you par
ticularly refer are 5551 and 5552 G. C., which have to do with the appointment of a 
tax map draftsman and assistants of the tax map draftsman. Said sections read as 
f.Jilows: 

"Section 5551. The board of county commissioners may appoint the 
county surveyor, who shall employ such number of assistants as are necessary, 
not exceeding four, to provide for making, correcting, and keeping up to date 
a complete set of tax maps of the county. Such maps shall show all original 
lots and parcels of land, and all divisions, subdivisions and allotments thereof, 
with the name of the owner of each original lot or parcel and of each division, 
subdivision or lot, all new divisions, subdivisions or allotments made in the 
county, all transfers.of property showing the lot or parcel of land transferred, 
the name of the grantee, and the date of the transfer, so that such maps shall 
furnish the auditor, for entering on the tax duplicate, a correct and proper 
description of each lot or parcel of land offered for transfer. Such maps shall 
be for the use of the board of equalization and the auditor, and be kept in 
the office of the county auditor." 

• "Section 5552. The board of county commissioners shall fix the salary 
of the draughtsman at not to exceed two thousand dollars per year. They 
shall likewise fix the number of assistants not to exceed four, and fix the salary 
of such assistants at not to exceed fifteen hundred dollars per year. The 
salaries of the draughtsman and assistants shall be paid out of the county treas
ury in the manner as the salary of other county officers are paid." 

Your question arises by virtue of a provision found in the new highway act, which 
becomes effective on June 28, 1917. This provision reads as follows: 

"The county surveyor shall be the county tax map draftsman, but still 
receive no additional comperu;ation for performing the duties of such po
sition." 

From a careful study of this sentence it is evident that the legislature did not 
consider the duties of tax map draftsman to be performed by the county surveyor 
as county surveyor; but rather that the county surveyor, in addition to the position 
or office of county surveyor, should also hold the position of tax map draftsman. It 
does not say that the county surveyor shall do so and so in the way of preparing maps, 
but it says: "The county surveyor shall be tax map draftsman," that is, he virtually 
holds two positions. This construction is made clear from a consideration of the latter 
part of the sentence, which is "but still receive no additional compensation for per
forming the duties of such position." There are no duties mentioned in this section, 
or any provisions of any kind whatever made as to assistants. From this it is quite 
clear that this sentence has particular reference to the provisions of some other sec
tion or sections, and as the legislature did not repeal sections 5551 and 5552 G. C., the 
provision in the new law undoubtedly is to be read in connection with the provisions 
of said sections, but with particular reference to only one provision thereof, viz: "The 
board of county commissioners may appoint the county surveyor," etc. 
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These are the matters that are contrasted under the new and the old: 

(1) "Under the old the county commissioners may appoint the 
county surveyor as the tax map draftsman, while under the new the county 
surveyor shall be the tax m:ap draftsman; 

(2) Under the old the county commissioners shall fix the compensation 
of the draftsman at not to exceed two thousand dollars, while 4nder the new 
he shall receive no additional compensation. 

I am of the opinion that every other provision of sections 5551 and 5552 G. C. 
remains as it was before the enactment of the new law. The office or position of drafts
man is still separate and distinct. His duties are still prescribed under the provision 
of section 5551 G. C.; and furthermore, I am of the opinion that the provisions for 
assistants as set forth in sections 5551 and 5552 G. C. apply, and that the same rule 
would apply to their selection and salary as applied before the enactment of the new 
law. That is, the same man holds two positions, and his assistants as county surveyor 
are provided for in one section of the statutes, while his assistants as tax map drafts
man are fixed by the provisions of sections 5551 and 5552 G. C. 

Hence, answering your question specifically, it is my opinion that the provisions 
of the new highway act to become effective on June 28, 1917, have no effect in the 
matter of providing assistants to the tax map draftsman; that they are still selected 
and paid under and by virtue of the provisions of sections 5551 and 5552 G. C. 

354. 

• 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Generali 

BID-THAT EMBRACES BOTH LABOR AND MATERIAL-MUST CON-
TAIN A SEPARATE STATEMENT OF LABOR AND MATERIAL AND 
THE PRICE OF EACH. 

The provision of section 4222 G. C. requiring a separate statement of labor and ma
terial with t~e price of each, if the work bid on embraces both labor and material, is man
datory in character, and a bid on such class of work which does not contain a separate 
statement of labor and material with the price of each thereof is irregular and illegal and 
should be rejected. 

CoLUMBUS, OHIO, June 7, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of April 27, 1917, you submitted for my opinion the 
following request: 

"In a village in which the council, under the provisions of section 4222 
General Code, required bids for improvements embracing both material and 
labor, which shall be separately stated with the prices thereof, and a con
tractor bids as follows: 

" '2,000 cu. yds. of excavation, labor 50 cents per cu. yd., material 50 
cents pu cu. yd., labor and material 50 cents per cu. yd. 

" '5-inch concrete baEe, labor 11 cents per sq. ft., material 11 cents per 
sq. ft., labor and material 11 cents per sq. ft.,' 
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"using this method on items of all nature, simply for the purpose of showing 
that he desired the work only on the condition that he receive the contract 
for both labor and material." 

"Question: Is such a bid legal?" 

l:ection 4222 G. C. reads as follows: 

"Each such bid shall contain the full name of every person or company 
interested in it and shall be accompanied by a sufficient bond or certified 
check on a solvent bank that, if the bid is accepted, a contract will be en
tered into and the performance of it properly secured. If the work bid for 
embraces both labor and material, they shall be separately stated, with the 
price thereof. The council may reject any and all bids. The contract 
shall be between the corporation and the bidder, and the corporation shall 
pay the contract price in cash. When a bonus is offered for completion of 
contract prior to a specified date, the council may exact a prorated penalty 
in like sum for each day of delay beyond the specified date. When there is 
reason to believe there is collusion or combination among bidders, the bids 
of those concerned therein shall be rejected." 

The portion of the foregoing section that is important with reference to the ques
tion in hand is that which requires that "if the work bid for embraces both labor 
and material they shall be separately stated with the price thereof." In enacting 
this provision it was evidently the aim and object of the legislature to require that 
bids should separately state the labor and material with the price of each for the pur
pose of obtaining for the municipality whatever benefits might arise by reason of such 
separate statement. When it is considered that this provision requires that there 
shall be a separate statement of labor and material with the price thereof and that 
such a statement is made necessary for the benefit of the public, the conclusion seems 
to follow clearly that such a provision is mandarory in character and that any 
bids which do not comply with it by stating separately labor and material and the 
price of each would be irregular and· illegal and should be rejected. 

An extended examination of the authorities has disclosed only one case in which 
the matter in question has been passed on by the courts. This case is Columbus v. 
Board of Public Service, et al., Vol. XIV, 0. D., page 715. At page 720, Bigger, Judge, 
says: 

"The bids were made upon four separate items: First, dry earth ex
cavation; second, wet earth excavation; third, rock excavation; fourth, 
concrete masonry, excluding cement. 

"The bid is in the following form: Under the item of dry earth exca
vation, material fifty-eight cents, labor fifty-eight cents; total, fifty-eight 
cents, in figures; total price in words fifty-eight cents. Each of the four 
items are in the same form, the same figures being given under the head ma
terial, labor and total. There is some dispute as to whether or not the first 
three items of dry earth excavation, wet earth excavation and rock excava
tion, embrace both labor and material, but whatever may be said as to that 
there can be no question that concrete masonry, exclusive of cement, con
tains material as distinguished from labor. Now this requirement of the 
statute is mandatory. If this form of bid may be adopted, of course it is 
clear that it defeats the object and purpose of the law, which was to require 
a separate statement of the price of labor and material wherever the bid 
embraced both; and I am therefore of the opinion that the board was en-
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tirely justified in holding that all these bids which are in this form are irreg
ular and illegal and cannot be considered. They are also indefinite, and 
under such a bid, if accepted, the claim might afterwards be made that the 
totaL~ were a mere mistake and that the contract calls for just twice the 
amount contained in the total column." 

953 

In view of the foregoing, I am of the opinion that the provision of section 4222 
G. C., requiring a separate statement of labor and material with the price of each, 
if the work bid on embraces both labor and material, is mandatory in character and 
that a bid on such last mentioned kind of work which does not contain a separate 
statement of labor and material with the price of each thereof is irregualr and illegal 
and should be rejected. 

355. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ORDINANCE-VIOLATION NOT MISDEMEANOR-ALTHOUGH DE-
CLARED TO BE SUCH THEREIN-WOMEN MAY NOT BE SENT TO 
OHIO REFORMATORY FOR WOMEN FOR VIOLATION OF SUCH OR
DINANCE. 

Even though council, under section 3628 G. C., provides in an ordinance that a vio
lation of it "shall be a misdemeanor," this does not make such violation a "misdemeanor" 
within the meaning of that word as used in the state penal code. 

A woman convicted of the violation of such an ordinance cannot be sentenced to the 
Ohio reformatory for women. 

CoLUMBus, OHio, June 7, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of a letter under date of May 19, 1917, from Hon. 

W. S. McConnaughey, city attorney, Dayton, Ohio, as follows: 

"My attention has been called to your opinion No: 49 rendered to Hon. 
Perry Smith, prosecuting attorney at Zanesville, Ohio, holding that women 
convicted of violation of city and local ordinances cannot be sentenced to the 
reformatory for women at Marysville. 

"The municipal court here in Dayton believed that women convicted 
in that court of the violation of city ordinances had to be sentenced to the 
Marysville reformatory under the provisions of section 2148-7, but certain 
girls so sentenced have been returned and the auditor has refused to issue 
vouchers for costs in such cases, and this office has been asked to confer with 
you in reference to the matter. 

"The opinion as published in the departmental reports does not inform 
us as to whether in reaching your conclusion you took into consideration 
any possible effect of section 3628 General Code, whereby it is provided 
among the enumerated powers of. municipalites that they shall have power 
'to make the violation of ordinances a misdemeanor and to provide for the 
punishment thereof by fine or imprisonment or both,' etc. This provision 
we find, was considered by the supreme court in the case of Townsend v. 
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Circleville, but not squarely decided, as the court found in that case that 
the city council had not attempted to make the violation of the ordinance 
a misdemeanor and therefore found it unnecessary to determine the effect 
of this provision of the municipal code in a case where there had been such 
a declaration in the ordinance. 

"I should be very glad to know if this section was taken into consider
ation in reaching the conclusion expressed by you in your opinion or, if, 
having considered it, you are still of the same opinion. 

"We know that your opinion is supported by authority but have been 
unable to find any authority which construes such a provision of the statute 
as we have ref!lrred to in connection with the question involved and should 
lijre to be sure as to whether this question has had your consideration." 

In reply, beg to advise that in passing upon the question before me in my former 
opinion No. 49, dated February 23, 1917, to which reference is made in the above 
communication, I had in mind the provisions of section 3628 General Code, but did 
not consider this section in the opinion for the reason that I regarded the word "mis
demeanor," as used in that section, as an expression used merely for convenience of 
general designation. This is the view frequently expressed-by the courts in this and 
other states. 

In the case of Townsend v. Circleville, 78 0. S., p. 122, to which reference is 
made, the court, while not really required to consider the question of the effect of sec
tion 3628 G. C. (formerly section 1536-100, subdivision 29 Revised Statutes) upon 
the character of an ordinance styled by council a "misdemeanor," did give the sub
ject consideration. In that case it was urged by counsel for plaintiff in error that 
the city of Circleville had exceeded its lawful power in attempting to give to the mayor 
exclusive jurisdiction over offenses created by the ordinance. Counsel argued that 
a violation of a municipal ordinance was a misdemeanor under the statutes of Ohio 
because of the provisions of section 1536-100 Revised Statutes, to the effect that 
council had power "to make the violation of ordinances a misdemeanor and to provide 
for the punishment thereof." The court at page 136 said: 

"Section 6795 Revised-Statutes defines misdemeanors as follows: "Offen
ses which may be punished by death, or by imprisonment in the penitentiary, 
are felonies; all other offenses are misdemeanors.' and section 610 Revised 
Statutes provides that a justice of the peace shall have jurisdiction of mis
demeanors throughout the county in which he was elected. Section 7, sub
division 29 of the municipal code, supra, provides that the council may make 
the violation of ordinances a misdemeanor and the contention is that the 
effect of this is to give to justices of the peace jurisdiction of complaints for 
the violation of the ordinance. Prior to the adoption of the municipal code 
in 1902, section 1861, Revised Statutes, provided, 'By-laws and ordinances 
of municipal corporations may be enforced by the imposition of fines, for
feitures, and penalties, on any person offending against any such by-law or 
ordinance.' It did not provide that council may declare the violation of 
the ordinance a misdemeanor and so there was no claim that a justice of the 
peace had jurisdiction of complaints for the violations of penal ordinances, 
excepting by statute in townships in which a hamlet was situated. How
ever, such violations were then just as much misdemeanors as they now are, 
and a justice of the peace now has no better claim to jurisdiction than he 
then had. The statutory definition was originally adopted as a part of the 
code of criminal procedure and it comprises only violations of statutes." 

In the case of State v. Collingsworth, 82 0. S. 154, the court held that "the vio-
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lation of a penal ordinance of a municipality, as a result of which violation death en
sue!!, is not an ·unlawful killing within the provisions of section 6811, Revised Stat
utes, which defines the crime of manslaughter." In that case it was claimed that the 
plaintiff in error had driven a horse at a rate of speed in violation of an ordinance, 
in which ordinance it was recited that whoever should violate the same "shall bE! 
deemed guilty of a misdemeanor." Counsel for the state argued that because the 
ordinance had been declared to be a "misdemeanor," it was manslaughter to kill a 
person while engaged in the wilful violation of such ordinance. The court took the 
opposite view, however, that even though the ordinance was styled a misdemeanor, 
it was not a misdemeanor as defined in the penal code of the state. 

In the case of Pillsbury v. Brown, 47 Calif., 477, the court had before it for con
sideration practically the same question as you present. In that case the court called 
attention to the fact that a misdemeanor is an act or omission for which punish
ment, other than death or imprisonment, is denounced by law; that is, by the law of 
the supreme power, expressed by statute (Pol. Code, sections 4, 466-7.) In that 
case the act of March 27, 1872, reincorporating the city of Stockton (Acts of 1871-2, 
p. 595), provided: 

"And every violation of any lawful order, regulation or ordinance of 
the city council of the city of Stockton is hereby declared a misdemeanor 
or public offense, and all procecutions for the same may be in the name of 
the people of the state of California." 

The statute also provided that it should be the official duty of the district at
torney to "institute proceedings before magistrates for the arresting of persons charged 
with, or reasonably suspected of, public offenses," (Pol. Code, section 4256, sub· 
division 2), which meant, under the statute, those charged with acts or omissions 
violative of law and amounting to felonies and misdemeanors. (Penal Code sections 
15 to 18.) The statute also provided (acts of 1869-70) a fee of 815.00 for the district 
attorney upon each conviction for such misdemeanor, to be taxed against the offender 
and collected by him, and in cases where the same could not be so collected of the 
offender, then to be collected of the county in which said conviction was had and be 
paid to the district attorney out of the funds of the county treasury. In this case 
the district attorney prosecuted one Wentoby under an ordinance of the city of Stock
ton and the district attorney claimed a fee of 815.00 on the theory that the violation 
of an ordinance of the city of Stockton was a misdemeanor. 

The court said at page 480: 

"A misdemeanor is an act or omission for which a punishment, other 
than death or imprisonment, in the state prison, is denounced by law
that is, by the will of the supreme power, expressed by statute.(Pol. Code, 
sections 4, 466-7.) There is no statute, at least none is called to our atten
tion, under which the misconduct of Wentoby, of which he was convicted 
in the police court, amounts to a misdemeanor. * * * His offense was 
a breach of ordinance No. ·4, passed by the municipal government of the city 
of Stockton-nothing more. It is true that he was prosecuted in the name of 
the people of the state of California, and that the prosecution was conducted 
by their local law officer, but, after all, the gravamen of the proceeding was 
the breach of the ordinance of the city, and had there been no such ordinance 
in force, when the fact occurred, the prosecution must have failed. But it 
is said that the offense of Wentoby was a misdemeanor, notwithstanding 
it has been declared to have been such by any statute directly constituting 
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it such and in support of this position we are referred to the act of March 27, 
1872, reincorporating the city of Stockton (Acts 1871-2, p. 595), which, 
upon this point, is as follows: • 

"'And every violation of any lawful order, regulation or ordinance of 
the city council of the city of Stockton is hereby declared a misdemeanor 
or public offense, and all prosecutions for the same may be in the name of 
the people of the state of California.' 

"While there can be no doubt of the authority of the legislature to pro
vide that penalties for the breaches of city ordinances may be enforced by 
proceedings against offenders in the name of the people of the statE', a serious 
question might arise as to its authority to enact, that the breach of any or
dinance of the city council thereafter to have passed should constitute a mis
demeanor, since this would, in effect, be to delegate to the city council the 
pow'er to enact laws, in the strict sense. But however this may be, we think 
that the statute of 1869-70, already referred to, in fixing the fees of district 
attorneys upon conviction had for misdemeanors committed, referred only 
to misdemeanors defined as such by the general public law of the state, and 
not to convictions for the breaches of mere local municipal ordinances, even 
though termed misdemeanors for convenience of general designation and 
prosecuted in the name of the people of the state.'' 

From a consideration of these authorities, it is quite clear, I think, that even 
though council may style the violation of an ordinance a misdemeanor, such ordi
nance violation is not a misdemeanor within the meaning of the word as used in the 
penal code of the state, and that a woman convicted of a violation of such ordinance 
cannot, therefore, be sentenced to the Ohio reformatory at Marysville. 

356. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TAX BLANKS-QUESTIONS 28, 35, 36 AND 44 ARE REQUIRED THEREIN 
BY SECTION 5375-4 G. C.-COMMISSION MAY PRESCRIBE OTHER 
QUESTIONS-ALL QUESTIONS IN BLANK MUST BE ANSWERED. 

Questions 28, 35, 36 and 44 of the blank for listing personal property, as prescribed 
by the tax commission, are all required to be set forth therein by G. C. section 5375-4, as 
enacted in 1917, though the commission has pou·er thereunder to prescribe questions other 
than those required by law. 

The tax law of 1917, by several express provisions, requires all questions in the blank 
orm to be answered. 

CoLUl\IBUS, OHIO, June 7, 1917. 
RoN. H. H. TiliiBY, Ashtabula, Ohio. 

DEAR SIR:-I regret that I was unable to immediately reply to your letter of 
May 14, 1917. Inasmu~h, however, as you inquire therein concerning certain features 
of the tax listing blank prescribed by the tax commission of Ohio, and your inquiry 
was not made until after the time for the making of voluntary returns had elapsed, 
I felt obliged to postpone its consideration to that of other matters which had to be 
answered immediately. 

Your inquiry directs my attention to questions No. 28, 35, 36 and 44 on the form 
of tax return of personal property for 1917, as prescribed by the tax commission. 
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You first question the authority of the tax commission to prescribe the form of a 
blank and to place therein a statement that in order to obtain the benefit of a return 
under oath the taxpayer must answer all the questions on the blank. 

In this connection section 5366 of the General Code, as amended by the act of 
1917, provides in part as follows: 

"Each person required by law shall correctly list all such property on such 
blanks giving the true value thereof in money, and answer all questions cor
rectly, and give all information asked and required by the printed forms con
tained on such blanks." 

Also section 5375-1 of the General Code, as last amended, provides that: 

"Each question in the blank form for listing personal property shall be 
answered fully and accurately and each item therein shall be filled out. Where 
the word 'none' truly and completely states the fact respecting any item or 
question in such blank forms, it may be given as the answer thereto." 

Section 5375-4, which is very lengthy and which bears upon practically all of the 
questions submitted by you, provides in the first part thereof that: 

"The state tax commission shall cause to be printed on the blanks pre
pared for listing personal property in each taxing subdivision, questions to 
be answered by all persons required to list property, which will elicit a full 
disclosure of all property required by law to be valued for taxation. In addition 
to all others, questions shall be asked the answer to which will elicit the follow
ing inf orrna tion :" 

(Here follow numerous questions which must be asked, though the section 
plainly authorizes the commission to prescribe other questions.) 

The last sentence of this same section provides as follows: 

"Each question so propounded shall be answered specifically, and no return 
shall be accepted by the auditor or assessor until full disclosures are m~de as 
required herein." 

From the above provisions it is very clear that the tax commission has ample 
authority to prescribe the form of the personal property tax list and to print therein 
the admonition to property owners that all questions on the blank must he answered. 

The special questions, the applicability of which you question, arc as follows: 

"28. As shown by the books of the bank, how much money had you in 
bank on listing day, 

(a) Subject to check? 8-------------------------------------
(b) On demand certificate of deposit? $ ______________________ _ 

"35. What was the cash value of all unsecured claims? g _____________ _ 
"36. What was the total amount of all your actual, legal, bona fide debts 

on listing day? 8 __________ - _- __________ -----------------------
"44. What are the names, dates of purchase and amounts paid for same, 

in detail, of all nontaxable stocks and bonds purchased by you within 
the year ending April3, 1917? 
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No. of 
shares. 

No. of 
bonds. 

OPINIONS 

Company or authority issuing same. Amount 
paid. 

I 
. I ---------- _____________________________________ ,$ ________ _ 

----------1------------------------------------- ----------
1 

Total amount paid for such bonds and stocks ___________________ $ ________ _ 

I 

Section 5375-4 G. C. provides that the blank shall contain questions which will 
elicit a full disclosure as to "whether or not the person listing had any money in bank, 
how much subject to check and how much on certificates of deposit, both as disclosed 
by the books of the bank, and the amount in any other form, in bank or otherwise 

* * * ." Question 28 is nothing more or less than an exact compliance with 
the absolute requirement of the statute. The question itself is but a codification of 
what the courts of the state had previously held to be the criterion for determining 
the amount of "money" held by the person required to list on tax listing day. The 
mere fact that the taxing officers are prohibited by general statute from examining 
the books of a bank has nothing to do with this question. The depositors are at liberty 
to ask the bank what its books show and the law requires them to do this. The bank 
cannot refuse to answer. 

Section 5375-4 also requires that the questions on the blank form shall elicit infor
mation as to "the amount of credits owing to such person secured by liens on real 
estate or personal property, and the amount of credits owing in form of notes, book 
accounts, and other claims or obligations, not so secured, together with the cash value 
of all claims secured by liens and unsecured." Of course question 35 is put into the 
blank because the above prov:~3ion of law requires it to be put there. In order to arrive 
at taxable "credits" it is necessary, and always has been under our tax laws, for the 
taxpayer to ascerta,in the excess of the aggregate claims and demands owing to him 
over and above ~he credits of the legal bona fide debts owing by him. To do this, in 
turn he had in his own mind, at least, always to place a value upon his unsecured 
claims. Of course, this involved a considerable degree of estimat,ion, or, as you put 
it, of "guess work," because a credit or a claim owing to the tax payer was to be valued 
not at its face value, but at the sum at which the person required to place the value 
thereon might think it reasonably to be worth. The only new thing in the present tax 
law is the requirement that the taxpayer put upon paper, i. e.,· upon the blank form 
the exact steps in the calculation which under the former law he was required or sup
posed to make in his own mind. · 

Section 5375-4 also provides that the questions to be asked shall elicit informa
tion as to the "total amount of all actual, legal, bona fide debts." Of course this 
provisioh accounts for question 36. In discussing question 35 I have, I think, suffi
ciently discussed the effect of and reason for this provision of statute. The same 
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section, section 5375-4, provides that the questions shall elicit information as to "whether 
such person has purchased any non-taxable stocks and bonds within such year, and 
if so the name, date of purchase and the amount thereof in detail." There is a some
what similar provision in section 5376, as amended, which I shall not quote. The 
provision above quoted adequately accounts for question No. 44. It embodies no 
radical departure from that which has always been required to be stated in the tax 
listing blanks. It does change the policy of the law in the matter of degree, as it 
were. Formerly the tax payer was required to list the ttmount of money which he had 
converted into non-taxable bonds of the state of Ohio, or any of its municipalities, 
and he was taxed upon a proportionate amount determined by the- period of time 
within the taxing year in which his property to that extent had been represented by 
taxable effects or securities. Now the provision is extended to all non-taxable bonds 
and stocks as well, thus including bonds of the United States, or its territories, and 
domestic and certain foreign corporations, whose stock is not taxable under the laws 
of Ohio.· 

Section 5376 G. C., in the provision thereof hereinbefore referred to, but not yet 
quoted, provides that the list shall set forth: 

"the monthly average amount or value for the time he held or coni-POlled 
them within the preceding year, of all moneys, credits, or other effects, within 
that time invested in, or converted into bonds or other securities not taxed, 
to the extent he may hold or control such bonds or securities on tax listing 
day." 

Question 16 requires this information to be given and really belongs with and 
supplements question 44. If there is any criticism of the blank in connection with 
this matter it is that the questions are not asked in a logical order. 

You will see that the law contains ample authority for asking all the _ques
tions concerning which you inquire; and that in point of fact none of these ques
tions are asked by the tax commission under its authority to prescribe questions other 
than those prescribed by the statute; that is to say, the questions are required to be 
asked by the law itself and not prescribed by the tax commission; also the require
ment that full answers be given for all questions does not emanate from the tax com
mission, but from the law itself. Of course there is and can be no question as to 
the constitutionality of these provisions. Very truly yours, 

357. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-BOND OF HENRY D. BRUNNING-DEPUTY HIGHWAY 
COMMISSIONER 

CoLUMBus, Oaro, June 8, 1917. 

HoN. CLINTON CowEN, Stale Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of June 1, 1917, with which you enclose 

the bond of Henry D. Bruning, who has been appointed deputy highway commissioner. 
I have carefully examined this bond and find the same correct in form and legal 

and am therefore returning the bond to you with my approval endorsed thereon. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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358. 

STATE CIVIL SERVICE COMMISSION-POWER TO ESTABLISH DIS
TRICTS AND PURPOSE THEREOF. 

The power of the state civil service commission to establish districts under section 
20 of the "AI oore-Barnes" law, is for purposes o{ their own administration, and not 
to establish such districts to coincide with districts established by other state departments 
jOT their administrative purposes. 

There is no provision of the civil service law authorizing the civil service commission 
to district the slate and req1lire applicant.~ for office in the different districts to be residents 
thereof. 

CoLu:r.mus, Omo, June 8, 1917. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN:-You have submitted the following request for opinion from this 
department. 

' "Several of the state departments have established districts for the 
purpose of administration and facilitating the work of their inspectional 
forces and field workers. The civil service commission in several instances 
has been requested to establish civil service districts which shall coincide 
with districts so established by the department making the request, and that 
examinations for positions having to do with the work in such districts, and 
certifications made for appointment, shall be confined to persons who are 
residents thereof. 

"We understand from section 486-20 of the civil service law that our 
. commission has the right to divide the state into civil service districts for the 

purpose of administration, and establish an officer in each of such districts. 
We do not understand by this, however, that we are given authority to con
fine certification after competitive examination to persons who are residents 
of specified districts. 

"Section 486~10 of the civil service law says: 
"'All applicants for positions and places in the classified service shall 

be subject to examination which shall be public, competitive, and free for 
all, within certain limitations to be determined by the commission as to cit
izenship, residence, age, sex, experience, health, habits, and moral character, 
etc.' 

"Will you please give us at the earliest possibJe moment, your opinion 
as to whether or not the civil service commission has authority under the 
law to district the state for purposes of examination and certificatiun as set 
forth above?" 

Your conclusion as to the effect of section 486-20 is correct, and the rule you 
have passed under authority of that section goes at least a& far as you have any kind 
of authority to extend it. The authority of this section, as you express bears little, 
if any, relation to the power you inquire about. It is by its express terms ' 1for the 
purpose of administration"-that means your administration. To apply it in the 
sense inquired about would require it to be distorted and perverted; that is, in place 
of having one set of districts in the state for the purpose of your own administration 
you would have to have different sets of districts for the purpose of the administra
tion of different departments, or even the same department, for the industrial com
mission has the state districted for different purposes into different sets of districts. 

The provision in section 486-10 that the examinations are free for all within cer-
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tain limitations to be determined by the commission as to citizenship, residence, age, sex, 
experience, health, hahits ami moral character, cannot be construed as giving the 
commission authority to !Pgislate upon these subjects. If, for instance, you were 
to do the thing about which you inquire, divide the state up into districts, slly, for 
one of the state departments, and attempt to provide by rule that only residehts of 
that district would be eligible to hold a position in that district, there being no legis
lative restriction on the subject, this would be an act of attempted legislation on your 
part and not a mere rule. It would rise to the dignity of law, and to so construe the 
section as to grant you that authority would be a delegation of power to you by the 
legislature which is against the express provision of the Constitution; 

Article II, section .I; 
Harmon v. Rtate, 66 0. S., 249; 
State ex rei. Allison v. Garver, 66 0. S., 555. 

·where a statute is capable of two or more constructions, one of which would 
render it unconstitutional, it will lj.]ways be given another construction whereby it 
will not contravene the constitution, and this section would, therefore, not be con
strued as giving you this power. 

Reverting now to the first statement of your inquiry that some of the state de
partments have established districts for the purpose of administration and facilitating 
the work of their inspectional forces, and have requested you to establish dis'tricts 
accordingly: This, as already shown, and as you indicate, is not what you are au
thorized to do by section 486-20, and as that section is the charter of your authority 
upon the subject of districting, it not only gives you the power to establish districts 
in accordance with its terms, but it also limits your power in that respect to action 
in accordance with the provisions of the section itself. It would, therefore, afford 
no warrant for the complicated and commingled districting of the state required to 
accommodate your districts to those established by the other departments. Neither 
is it apprehended that this would be necessary. The establishment of your districts 
is administrative merely for your own purposes; that is, for the purpose of examina
tions, investigations; etc., and is more for the convenience of the public than of the 
commission in order that the benefits of your administration may be brought nearer 
within reach of the general public. An examination, therefore, when held in one 
of these districts, is just the same as an examination held by you at your own office 
if no such districts were established. It docs not follow that the applicant for a po
sition should be an inhabitant of that district. If he be required to be an inhabitant 
of the district established by some other department, and any one of your districts 
partly coincides with the territory of that district, he could take his examination at 
the ptace established by you in the district although his duties when appointed, or 
if appointed, wouid require him to act in a district of different boundaries, and neither 
would there be any objection so far as the civil service act is concerned, if he took 
his examination entirely out of his own district and in one of yours which was entirely 
separated from it, although it would be within your power under paragraph 1 of sec
tion 486-7 to establish rules on this subject, and such rule illustrates the difference 
above referred to between rules which are merely administrative and those which 
would assume to legislate. • 

Such rule as here supposed would be a mere administrative regulation adopted 
for the purpose of carrying out and effectuating legislative provisions. 

It is not intended here to decide anything in reference to the power of other de
partments to establish districts for their own administration. Such power in each 
case would depend upon the language of the statute governing the particular depart
ment, or the absence of Language on the subject. A number of the departments may 
have, and some of them certainly do haYe power to establish such districts. Taking 

•31-Vol. 1-A. G. 
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the industrial commissiOn as an instance, section 984 authorized the appointment 
of twenty-five dl.strict inspectors in the department of workshops and factories. This 
section was repealed, but section 985, providing the qualification of such district in
spedors was left in force. The appropriation made by the present general asse>mbly 
appropriated the sum of 833,000.00 for 22 such district deputies, from which it wouid 
be inferred that this department has divided the state into twenty-two such districts. 
It is not here intended to question the power of the commission to do so, but merely 
to cite an instance in which it is done. The same act provides for twelve district 
deputies in the mining department, so that here you have a department with two 
different sets of districts in the state, an'd with authority presumably to require each 

. district deputy to be a resident of the district. In such case, when there is a va
cancy, your eligible list would necessarily be confineq to inhabitants of that particular 
district, but it would not be necessary that your district have conterminous bound
aries with that district in order for him to be subjected to the proper examination. 

Your question, therefore, is answered in the negative. 

359. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMMISSIONERS-MUST BEAR EXPENSE OF REPAIR OR CON
STRUCTION OF BRIDGES, ETC., ON HIGHWAYS OF COUNTY-ALSO· 
EXPENSE OF REPAIRING AND MAINTAINING COUNTY ROADS
TOWNSHIP TRUSTEES MUST BEAR COST OF REPAIRING AND MAIN
TAINING TOWNSHIP ROADS. 

1. Under the provisions of section 7192 G. C. it is the duty of the· county commis
sioners to bear the cost and expense of the repair or construction of a bridge or culvert on 
the highways of the county. 

2. Under the provisions of sections 7464 and 7467 G. C. it is the duty of the town
ship trustees to bear the cost and expense of repairing and maintaining township roads; 
and the duty of county commissioners to bear the cost and expense of repairing and main
taining county roads. 

CoLUMBUS, Omo, June 11, 1917. 

HoN. Roy R. CARPENTER, Prosecuting Attorney, Steubenville, Ohio. 
L' 

DEAR Sm:-I have your communication of May 3, 1917, in which you ask my 
opinion in reference to a certain matter. Your communication reads as follows: 

! 
"The trustees of Ross township, this county, and the treasurer thereof, 

are at variance as to the legality of certain claims for road work, and the 
payment thereof, and wish to be guided in the matter by an opinion from 
you. 

'"As I am informed, Howard Joyce, county surveyor, and thus county 
road superintendent of Jefferson county, in company with the three county 
commissioners, while on a trip of inspection of the roads through Ross 
township in June, 1916. passed along and over the road from the farm of 
one Lewis McClain to Mooretown; that they found a thirty-inch culvert 
washed away, making a slight detour necessary; that while making this 
detour they not only saw that the road was badly in need of repair, but their 
automobile was stalled in the detour, and they had to get out and help push 
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the machine; that the said county road superintendent called the township 
district road superintendent and asked him to repair the road; that said 
district superintendent did not give him a satisfactory answer as to when 
he would make such repairs; that recognizing from his own observation and 
experience the necessity of immediate repair, Mr. Joyce informed qne Lewis 
l\IcClain that if the district road superintendent did not repair the road in 
two or three days, that he (Lewis :\1cClain) should have the road repaired, 
that is, do whatever was ne!'essary, not only to this culvert, hut at other 
points that were in need of repair. 

"The township superintendent did not repair the road and Lewis :\1cClain, 
carrying out the instructions of the county highway superintendent, secured 
the services of certain men and their teams and made tho repairs to this 
road, as ordered by the county road superintendent. Later, claim, duly 
approved by the county highway superintendent, was made to the town
ship trustees. The trustees signed their approval of the same and ordered 
vouchers drawn for the payment. The treasurer of the township refused, 
and still refuses to draw vouchers to pay the claims '"hich amount to seventy 
some dollars. This is a township road and the county commissioners took 
no action in the matter. 

963 

"On January 18 I wrote tha ·township trustees that if a majority of 
them approved the claims and the county road superintendent who ordered 
the work done approved the claims, said trustees could legally pay the same, 
and based my opinion on the following: 

" 'The new road Jaw, known as the "Cass road law," gives the county 
surveyor exceptional powers and authority over the roads within his county. 
Section 7181 G. C. provides, "that the county surveyor shall be the county 
highway superintendent." Section 7187 provides that county highway 
superintendents shall approve all estimates and accounts of money ob
tained from county or township funds for the repair of roads, etc. Sec
tion 7182 G. C. provides that the county highway superintendent shall 
keep the roads in good condition throughout the county. Section 7198 
reads: 

" 'The county highway superintendent may, with the approval of tile 
county commissioners or township trustees, employ such laborers, teams, 
implements and tools, and purchase such material as may be necessary in 
the performance of his duties.' " 

In answering your question it will be necessary for us to consider two propositions: 

"1. Did the county highway superintendent have authority to do 
what he did in the matter of the improvement of the highway and the repair 
of the culvert?· 

"2. If so, who should pay for the same, the township trustees or the 
county commissioners?" 

1. Let us first consider the question as to whether the county highway super
intendent had the authoz;ity he assumed to have in the matter set out in your com
munication. 

Section 7184 G. C. provides as follows: 

"The county highway superintendent shall have general charge, subject 
to the rules and regulations of the state highway department, of the con
shuction, improvement, maintenance and repair of all bridges and highways 
within his county, whether known as township, county or state highways, 
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and such county highway superintendent shall see that the same are con
structed, improved, maintained, dragged and repaired as provided by law, 
and shall have general supervision of the work of constructing, improving, 
maintaining and repai,ring the highways, bridges and culverts in his county, 
• * * ,, 

From this section we note that the county highway superintendent has genera 
charge of the repair of all highways within his county, whether township, county or 
state. Furth~r, he has general supervision of the work of maintaining and repair
ing bridges and culverts in his county. 

Section 7192 G. C. provides as follows; 

"The county highway superintendent shall keep the highways of the 
county at all times in good and suitable conditions for public travel. He 
shall generally supervise the construction, improvement, maintenance and 
repair of the bridges and culverts on the highways of the county, the cost 
of which shall be borne by the county, unless otherwise provided by law.'' 

From this section it is evident that the county highway superintendent not only 
has the authority, but it is his duty to keep the highways of the county in good and 
suitable conditions for public travel, this applying to culverts as well ns to other parts 
of the highways. 

Section 7198 G. C. provides as follows: 

"The county highway superintendent may, with the approval of the 
county commissioners or township trustees, employ such laborers, teams, 
implements and tools, l:tnd purchase such material as may be necessary in the 
performance of his duties." 

From this section we see the county highway superintendent has authority to 
employ such laborers, teams, etc., as may be necessary in the performance of his duties; 
but it is to be noted in this section that this must be done with the ·approval of the 
county commissioners or township trustees. Inasmuch as the county commissioners 
were with him at the time he engaged Lewis McClain, I am assuming that he had 
their approval,· especially from the fact that they were compelled to substitute man 
power for gasoline power in the matter of getting their machine over this certain road. 
But if it were a township road, the county highway superintendent could not act 
without the approval of the township trustees. 

As held in Opinion No. 202, rendered by me on April19, 1917, this approval must 
be given before the superintendent acts. This he did not have. But as said in Opinion 
No. 202, if the township trustees place their 0. K. upon the bills incurred l:y the county 
highway superintendent, this might be considered as an approval of the work done 
under the direction of the county highway superintendent; that is, it would be con
sidered as a sort of a nunc pro t1mc approval. So that in your case I think we could 
consider that the township trustees gave their approval to the work done by the county 
highway superintendent. 

From all the above, I think it is quite evident the county highway superintendent 
had full authority to do what he did in the matter of the repair of said road and culvert, 
as set out in your communication. 

2. Who is to pay for work done, the township trustees or the county commis
sioners? In order to answer this question, it will be well for us to' note the provisions 
of section 7464 G. C., which section classifies the roads of this state as state roads, 
county road~ and township roads. It further provides that the state highway depart-
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ment shall maintain the state roads, the county commissioners shall maintain the 
county roads, and the township trustees shall maintain the township roads. 

Section 7467 G. C. provides: 

"The state, county and township shall each maintain their respective 
roads as designated in the claosification hereinabove set forth; * * * " 

These provisions would apply to the roads proper, but would not apply directly 
to the culvert in question. 

Section 7192 G. C. provides that the cost of the construction, improvement, 
maintenance and repair of the bridges and culverts· on the highways of the county 
shall be borne by the county, "unless otherwise provided by law.". 

I have searched the statutes in vain to find a provision which would make the 
township liable for the construction, improvement, maintenance and repair of a bridge 
or culvert on the highways of the county. 

Section 7562 G. C. provided that the township trustees should build and keep 
in repair all bridges and culverts when the cost of the construction did not exceed 
fifty dollars; but this section has been repealed and nothing like it was enacted to 
take its place so far as I have been able to ascertain. · 

Hence, it is my opinion that the county commissioners are under obligation to 
pay for the construction, improvement, maintenance and repair of all culverts and 
bridges located in the county. There is an exception to this when the township trus
tees join with the state highway dP-partment in the construction of an inter-county 
highway or main market road, or when they construct such a road themselves, but 
this would not apply to the matter set out in your communication. 

So answering your question specifically, it is my opinion that in so far as the repair 
of the said culvert is concerned, the county commissioners would be liable for the 
payment of that part of the cost and expense; and in so far as the repair of the high
way is concerned, if it is a township highway under the provisions of section 7464 G. C., 
the township trustees would be under obligation to pay for the cost and expense of 
the repair; but if said highway is a county highway under the provisions of said sec
tion 7464, the county commissioners would l:e under obligation to pay for the cost 
and expense of the same. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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360. 

COUNTY TREASFRER-ACCEPTANCE OF CHECK IN PAYMENT OF 
LIQUOR TAX-IS NOT PAYMENT OF SAID ASSESSMENT-IF 
CHECK NOT" HONORED-8ECTION 8291 DOES NOT APPLY -WHEN 
SUCH CI-IECK TREATED AS CASH BY TREASURER WHEN MAKING 
HIS SETTLEMENT-HE IS LIABLE ON HIS BOND FOR A:\'IOUNT OF 
SAME. 

1. Ordinarily, the receipt by a county t1·easurer of a check in payment of the liquor 
tax under section 6071 G. C. is not payment of such assessment, even if the officer, on re
ceiving the check, marks- the duplicate "paid" and issues a receipt therefor, if the check 
is not honored by payment. 

2. County treas)lrers accepting checks in payment of taxes are not bound. by the 
provisions of section 8291 G. C., pro~·iding that a check must be presented for payment 
within a reasonal;le time after its issue, or the drawer will be discharged from liability 
thereon, to the extent of the loss caused by the delay. 

3. lVhen a county treasurer, by an arrangement between himself and a person against 
whom a liquor assessment has been made, accepts a checlc theref!Yr, holding said_ check, 
making his settlernen.fs with the auditor of state and county auditor, treating said check 
as cash and not presenting it for payment until after all of said settlements, the treasurer 
is liable on his bond for the amount of same. 

CoLUMBus, OHIO, June 11, 1917 

HoN. JosEPH T. MICKLETIIWArr, Prosecuting Attorney, Portsmouth, Ohio. 

DEAR Sm:-Undcr date of March 1, 1917, you write asking for my opinion on 
facts stated by you as follows: 

"On June 14, 1916, one Willis Ward, deceased, who had been engaged 
in the retail liquor business in this city for several years past, gave a check 
on one of the banks here to M. J. Caldwell, treasurer of the county. There 
are no indorsements thereon. The above check was given by Mr. Ward 
to Mr. Caldwell in payment of the liquor tax assessment (section 6071), 
June half 1916, and in accordance with the provisions of section 6072 of the 
Code as amended 104 0. L. 166. The treasurer :;;tamped on his duplicate 
the assessment against Mr. Ward 'paid,' but issued him no receipt therefor. 

"The auditor's duplicate in accordance with section 6085 of the Code 
charged the treasurer with the amount of the liquor tax assessment to be 
collected from Mr. Ward, to wit: five hundred dollars. 

. "That on or about the 21st day of June, 1916, the treasurer, Mr. Cald
well, made a settlement with the auditor for the liquor tax assessment rely
ing upon the validity of said check above mentioned. The auditor's dupli-
cate shows 'Vard's liquor lic~nse tax paid. · 

''Later, however, check in question was presented to bank for payment 
which was refused. This check is now carried as cash on the treasurer's 
book. 

"In the meantime, however, Mr. Ward became sick and died on the 
2nd day of December, 1916, intestate. His widow, Margaret Ward, on the 
5th day of December, 19113, was appointed administratrix of the estate of 
said Willis Ward. The only assets of the Ward estate, as disclosed by the 
inventory, consisted of furniture and fixtures in his saloon at the time of his 
death, and with which furniture and fixtures he was conducting the saloon 
at the time he gave check in question and up until the time of his death. 

"On October 16, 1914, Mr. Ward executed a chattel mortgage for the 
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sum of twenty-five hundred dollars on the furniture and fi:'i:tures in his saloon. 
The furniture and fixtures will not sell for enough to satisfy the mortgage. 
Mr. Ward was the lessee of the premi.~es wherein the saloon was located. 
This saloon was conducted ty Mr. Ward a long time prior to June 1, 1916, 
without paying the Dow-Aiken tax for the last hall of the year 1916. 

"I think that I have stated herein all of the necessary facts. Mr. Cald
well, our county treasurer, now asks me if he cannot proceed to collect the 
tax under Eection 6078 of the Code. 

"t'nd~r section 6072 of the Code, as amended 104 0. L. 166, would this 
tax become a lien on the real esttite?" 

967 

Normally, the check given by Mr. Ward to the county treasurer not having been 
honored hy payment, the situation presented with respect to the tax due on account 
of the business conducted by Mr. Ward would be the same as if the check had not been 
tendered or received, and this situation would not be altered by the fact that on re
ceiving t.he check the tax for the amount of the assessment was marked "paid" by the 
treasurer and auditor. of the county. 

Fleig v. Sleet, 43 0. S. 53. 
Hilsinger v. Trickett, 86 0. S. 286, 302. 
Manck v. Frants, 4 W. L, B. 1043. 

Section 8291 of the General Code, which is but declaratory of a rule of the law 
merchant or common law, provides that a check must be presented for payment 
within a reasonable time after its issue, or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay. 

It was decided by the superior court of Cincinnati, in the case of Manck v. Frantz, 
that the rule declared by this statute had no application to checks received in pay
ment· for taxes; and if this section were to be considered as having application to 
checks given in payment of taxes there is nothing in the facts stated to indicate any 
damage sustained by the drawer of the check by reason of the delay in presentation 
of the same for payment. Ordinarily the only loss arising from delay in the present
ment for which the holder of a check is responsible is that arising from the insolvency 
of the drawee . 

. Stewart v. State, 17 0. S., 83, 86. 

With respect to the first question made by you, I note that section 7071 of the 
General Code provides that upon the business of trafticking in intoxicating liquors 
there shall be assessed yearly and paid into the county treasury by each person, cor
poration or copartnership engaged therein the sum of $1,000.00. 

Section 6072 provides, among other things, that such asse~ment with any pen
alty thereon shall attach and operate as a lien upon the real property on and in which 
such business is conducted as of the fourth ~fonday of l\Iay of each year, and shall 
be paid at the time provided for the payment of taxes on real and personal property 
within this state, to wit: one-half on or before the 20th day of June, and one-half on 
or Lefore the 20th day of December, of each year. 

Sections 6077 and 6078 of the General Code provide as follows: 

"Section 6077. If a person, corporation or copartnership refuses or 
neglects to pay the amount due under the provisions of this chapter within 
the time therein specified, the county treasurer shall forthwith collect such 
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amount with the penalties thereou, and four prr cent. collection fees and 
costs, by distress and sale, as on execution, 'from any goods and chattels of 
such person, corporation or copartnership." 

"Section 6078. The county treasurer shall forthwith call at the place 
of business of such person, corporation or copartnership, and, in case of the 
refusal to pay such amount so due, shall levy on the goods and chattels of 
such person, corporation or copartnership, wherever found in such county, 
or on the bar fixture3, furniture, liqu:3rs, leasehold and other goods and chattels 
used in carrying on such business. Such levy shall take precedence of all 
liens, mortgages, conveyances or incumbrances hereafter taken or had on 
such goods and chattels so used in carrying on such business; and no claim 
of property by a third person to such goods and chattels so used in carrying 
on such business shall avail against such levy by the treasurer. No property, 
of aey kind, of any p~on, corporation or copartnership liable to pay such 
amount, pe'nalty, interest and costs shall be exempt from such levy." 

Ry the prov:isions of section 6078 G. C., the levy, when made as therein provided 
for, on the goods a;nd chattels use(i in the conduct of the business, is mo.de paramount 
to all liens, incumbrances or charges whatsoever taken or had on such goods a1J.d chattels 
by any act of the ow.ner or otherwise. 

It was the duty of the county treasurer, whenever a person, engaged in the business 
of trafficking in intoxicating liquors, failed to pay the assessment, to proceed forth
with aoo collect su"ch assessment under the provision.s of sections 6077 and 6078 G. C., 
and if a levy had been made, such levy wou~d take precedence of all liens, mortgage!l, 
conveyances or incumbrances on such goods and chattels as were used in the carry~g 
on of such business, and sales of such chattels would have been made under the pro
visions of sectio; 6079 G. C. 

Then, too, lf a sufficient amount had not been made on the sale to pay the amount 
of the Dow tax assesrunent, the amount collected would have been reported to the 
auditor, ·and the county auditor, under the provision of section 60!;0 G. C., would 
have placea..the amount due and unpaid on the tax duplicate against the real estate in 
which such traffic had been carried on) an.d said amounlt would have been collected 
as other ta:reS and assessments on such prel:nises. 

As I have said, this would have been the general rule, but from the facts stated 
in your communication it would appear that this is a case outside of the general rule. 
You state that Mr. Ward had been engaged in the retail liquor busin.ess prior to June 
14, 1916, wheh he gave the check to the treasurer for the half year commencing on the 
fourth Monday of May, 1916, Mld which was payable under the provisions of section 
6072 G. C. on or about the 20th day of June. The fact that the treasurer stamped 
on his duplicate the assessment against Mr. Ward as paid, but issued him no receipt 
therefor, is significant in itself. 

You state that the treasurer made a settlement with the auditor for the liquor 
tax assessment on the 21st day of June, 1916, and that the auditor's duplicate shows 
Ward's liquor tax was paid. In you\: communication you further say: 

"Later, however, check in question was p~esentenced to bank for pay
merit which was refused. This check is now carried as cash on the treasurer's 
book." 

You do not say at wha.t date the check in question was presented to the bank for 
paymerit. I take it that your comity treasurer, under the provisions of section 6096 
G. C., on or before the 1st day of July, 1916, made a report to the auditor of state, 
of the amount of money paid into the treasury of the county under the provisions of 
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the intoxicating liquors sections, and that on or before the lOth of July of that year, 
by draft or otherwise, he remitted to the treasurer of state the money due the state 
as shown by such statement. 

I further take it, although the facts stated contain no mention thereof, that your 
county treasurer and the county auditor had their regular August settlement that 
year; that the revenues derived from the intoxicating liquor assessment were distrib
uted under the provisions of sections 6093 at seq. G. C.; that at the end of the semi
annual collection of taxes for that period, the rounty treasurer made the statement 
to the county auditor required by section 2643 G. C., and that the county treasurer's 
fees were figured on the moneys collected on the liquor duplicate, including the five 
hundred dollars of .:\lr. Ward. 

If what I have assumed is true, then the check in question was not presented to 
the bank -for payment until after the August settlement, or possibly later, and this 
must have been done under some arrangement between the maker of the check and 
the treasurer, for if the check had been presented earlier, no doubt-the treasurer would 
have taken the steps for the collection of the assessment provided by the liquor statutes, 
and if this check was held under the arrangement between the parties as indicated, 
then it appears to me that the treasurer, having reported the assessment as paid, and 
having remitted the state's portion of this very assessment to the auditor of state, 
and the other portion having been distributed according to law, is personally bound 
for the amount of the check 

Even prior to the August settlement tllis check was evidently carried as a cash 
item. The amount of this very check entered into the gross amount on which the 
treasurer's fees were figured. When settlement time came, both with the county 
auditor and the state auditor, this check was reported as cash, and, as stated in your 
letter, it is now carried as cash on the treasurer's book. 

I can come to no other conclusion, under all the circumstances, and I hold that 
as far as the county is concerned this check is cash, to be accounted for by the treasurer 
and for which he is liable on ·his bond. I think that it is too late, after all of the 
statutory settlements made, to make any claim that the county has a right against, 
Mr. Ward's estate for the amount of this assessment. 

As far as the county is concerned, on the repeated solemn assurances of the treas· 
urer, it was paid. It was no longer a check. It was cash. \Vhat rights the treasurev 
might have against the estate of Mr. Ward I am not passing upon, as it is a mattez: 
in which the county is not concerned. 

Answering your specific question, then, and assuming that this check was held 
under some arrangement between the treasurer and the maker thereof, it is my opinion 
that the treasurer cannot proceed to collect the tax now, under section' 6078 G. C. 

Further, if I am correct in the above conclusion, a tax would not now becomn 
a lien on real estate, by virtue of section 6072 G. C., because, as before stated, the
county is no longer interested, having received the amount of the assessment. 

Very truly yours, 
JOSEPH :::vlcGHEE, 

Allorney-General. 
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361. 

COMPANY OPERATING RAILROAD CARS-MUST PROVIDE SEATS FOR 
MOTORMEN AND CONDUCTORS-COMPANY MAY MAKE REASON
ABLE REGULATIONS AS TO USE OF SAME. 

1. Under the provisions of the act· "requiring persons, etc. to provide for the well 
being of their employes." the persons or company owning or operating railroad cars must 
provide separate seats for motormen and conductors. 

2. Under the provisions of said act the persons or company owning or operating 
the cars may make reasonable regulations requiring the motormen and conductors to stand 
while passing through the congested districts of a city. 

CoLUMBus, Omo, June 11, 1917. 

HoN. BERNARD M. FocKE, Prosecuting Attorney, Dayton, Ohio. 
Attention Hon. Sam. D. Kelly, Assistant Prosecuting Attorney. 

DEAR Sm:-I have your communication of May 2, 1917, in which you ask my 
opinion in reference to a certain matter. Your communication reads as follows: 

"We would like to have your opinion as to the meaning of house bill 
No. 144, passed at the last session of the legislature, entitled 'An act requir
ing persons, associations and corporations owning or operating street or 
interurban electric railroad cars to provide for the well being of their employes.' 

Section 1 of this act reads as follows: 

'It shall be unlawful to operate in Ohio any electric street or inter
urban railroad car unless it be provided at all times during operation with 
seats for the motorman and conductor.' 

"To comply with the law will it be necessary for street railroads to pro· 
vide individuai seats for the motorman and conductor and permit them 
to use these seats at all tim~s? 

"It has been the policy on the street car lines in Dayton to provide 
stooJs for their motormen, permitting them to use these stools while running 
in the outskirts, but demanding that they stand while passing through the 
congested districts. It has been the policy to permi~ the conductors to use 
the rear seats in the cars when these seats were not occupied by passengers. 

"Wi.ll it be necessary for these companies to put in special and indi
vidual seats?" 

The section upon which you ask me to place a construction is a part of an act 
the title of which is as follows: 

"An act requiring persons, associations and corporations owning or 
operating street or interurban electric railroad cars to provide for the well
being of their employes.''. 

Section 1 of said act reads as follows: 

"Section 1. That it shall be unlawful to operate in Ohio any electric, 
street or interurban railroad car unless it be provided at all times during 
operation with seats for the motorman and conductor." 

The question suggested in your communication naturally divides itself into two 
parts, namely : 
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"1. Is it necessary for street railroad companies to provide individual 
seats for their conductors and motormen? 

"2. Is it necessary that they te permitted to use these seats at all 
times and under all circumstances?" 

971 

I will place a construction upon said statute with a view to answering your ques
tions in the order given. 

What does the section say as to providing indiv~dual seats? 

"unless it be provided at all times during operation with seats for the motor
man and conductor." 

is the language used. What arc the important provisions in this clause? 

"at all times during operation with seats" 

and 

"with seats for the motorman and conductor" 

are the important .Phrases in the clause; that is, the company must provide the car 
with seats at all times during operation, and these seat~ must be for the motorman. 
and conductor. Hence, the company could not comply. with the conditions of the 
statute in any manner other than by providing separate, distinct and individual seats 
for both the motorman and conductor. Merely permitting the conductor to use the 
rear seats in the car, when not occupied by passengers, would not be a compliance 
with the provisions of the statute. 

What about the answer to the second question? The language of the statute 
is not so clear as to this matter, but it will be noted that there is no provision in the 
statute to the effect that the conductor and motorman must be permitted to use the 
seats at all times. In fact, there is nothing said ab~ut the using of the seats. This 
proviRion must be inferred from the other provisions of the statute. The seats are 
to be furnished for some purpose and with some object. That purpose and object 
are that the motorman and conductor might have them to use. But there is no pro
vision in the statute that the motorman and conductor must he permitted to use 
the seats at all times while on duty, and it is not probable that they would so desire 
to use them. 

Hence, it is my opinion that a reasonable regulation on t_he part of the street 
railway company, to the effect that the motorman and conductor stand while pass
ing through the congested districts of the city, would not be a violation of the pro
visions of the statute. Such a provision would be with the object and purpose of 
protecting the passengers upon the car and persons using the streets of the city, and 
not for the advantage and gain of the company. 

Furthermore, it must be kept in mind that this is a highly penal statute. It 
would therefore be strictly construed and nothing can be read into the statute other 
than that which is plainly within its terms. 

Hence, answering your question specifically, it is my opinion that a street car 
company, under the act referred to by you, would be compelled to furnish separate 
seats for the motorman and conductor at all times during the operation of the car; 
further, that a company would not violate the provisions of said act by making a 
reasonable requirement that the motorman and conductor stand while passing through 
the congested distrif'ts of the city. Very truly yours, 

JOSEPH ::.\lcGHEE, 

Attorney-General. 
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362. 

RAILROAD COMPANY-NOT ALLOWED TO SELL INTOXICATING LIQUOR 
IN OHIO-TO SALVAGE SAME WHEN REFUSED BY CONSIGNEE-

A railroad company having left on its hands, in u·et territory in Ohio, a stock of intox~ 
icating liquors, by reason of the refusal of both the consignee and the consignor to receive 
or accept said goods, owing to the fact that the barrels containing said intoxicating liquors 
had been damaged in transit and a portion of the contents thereof had leaked out, and said 
railroad company desiring to sell such liquor to liquor dealers, in order to salvage such 
shipment and apply the proceeds upon the claim of the cor.signor, is not uithin the exce~ 
lions found in section 1261~63 General Code, and such pror;osed sales u·ould be in violation 
of said section. 

CoLUMBUS, Omo, June 11, 1917. 

State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN:-! am in receipt. of your communication of June 1, 1917, enclosing 

letter from Messrs. Semple and Sherick, attorneys, with reference to the sale of certain 
liquors damaged in transit, and requesting an opinion upon the facts therein stated. 

The letter of Messrs. Semple and Sherick reads in part as follows: 

"Some thirty days ago Klein Brothers, of Cincinnati, Ohio, consigned to 
Anton Ujhelyi, of Lorain, Ohio, a carload shipment of liquor, consisting cf 
twenty-eight barrels of brandy, eleven barrels of whiskey and ten bl).rrels of 
rum. Such shipment was delivered to The Lorain, Ashland and Southern 
railroad company at Custaloga, Ohio, and was by the Lorain, Ashland and 
Southern railroad company transported to Lorain, Ohio. When such ship~ 
ment arrived at Lorain, Ohio, it was found that six barrels had been damaged 
in transit and a portion of the contents of such barrels had leaked out in such 
car. The consignee refused t~ accept the six barrels and the consignor refused 
to permit the return of such barrels and remaining contents and has already 
filed claim for the total amount and value of such damaged barrels. 

"The Lorai~, Ashland and Southern railroad company has had such dam
aged barrels gauged by an experienced gauger and his report is that four of 
the damaged barrels now contain approximately fifty-eight gallons of Cali
fornia brandy, one of the damaged barrels now contains approximately ten 
gallons of Jamaica rum and one of the damaged barrels now contains approxi
mately thirty-seven and one-half gallons of Trester brandy. The Lorain, 
Ashland and Southern railroad company desires to sell such liquors to liquor 
dealers in the city of Lorain, Ohio, in order to salvage such shipment and to 
apply the proceeds upon the claim presented by the consignor. * * * " 

The attorneys representing the railroad desire to know whether or not they can 
sell such liquors as in the communication set forth, without violation of the liquor 
license law. 

For the purpose of this inquiry, it is only necessary to call attention to the pro
visions of section 1261-63 G. C., which is section 48 of the state liquor license law, 
and is the penalty section for selling intoxicating liquors without a license. 

Section 1261-63 G. C. reads as follows: 

"Whoever sells intoxicating liquors without having been duly licensed 
as provided herein shall be guilty of a misdemeanor, and shall be fined not 
less than two hundred dollars nor more than five hundred dollars for the first 
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offense and for a second or subsequent offense, not less than five hundred 
dollars nor more than one thousand dollars, or i,mprisoned in the county jail 
for a period of not less than one month nor more than three months, or both. 

"Sales of intoxicating liquor by other than dealers therein, in quantities 
of forty gallons or more, where said liquors are taken by way of payment of 
a debt or by way of collateral security on a loan, or are acquired for in
vestment solely and sold en bloc, and sales under provisions of law 
requiring an executor, administrator, guardian, receiver or other officer of 
the court to sell, where such sales are made of a stock of liquors en bfoc 
or a sale by a person, firm or corporation previously licensed but whose 
license is not renewed, or is revoked, forfeited, surrendered or otherwise 
lost, where such sales are made of a stock of liquors en bloc, are not in
cluded within the meaning of this section. Nor shall this section include 
the manufacturer of native wine, cider or other intoxicating liquors from 
the raw materi::ll and the sale thereof by the manufacturer in quantities 
of one gallon or more at one time at the factory or the sale thereof in said 
quantities by the manufacturer from the ~agon or other vehicle of said manu
facturer to the holder of a liquor license, or in said quantities to individual 
consumers where. said liquors are delivered to the ·homes of said individual 
consumers in territory wherein the sale of intoxicating liquors is not prohibited 
by Jaw. Nor shall this section include the sales made by a registered pharma
cist upon a prescription issued in good faith by a reputable physician in active 
practice, or for exclusively known mechanical, pharmaceutical or sacramental 
purposes." 

Inasmuch as it is stated in the inquiry that the railroad company desires to sell 
such liquors to liquor dealers in the city of Lorain, Ohio, it is evident that such acts 
would be entirely without the exceptions contained in section 1261-63 G. C. I do 
not think there is any necessity of pointing out how the proposed plan would fail to 
come within the exceptions. It is perfectly clear upon a mere reading of the section 
and comparing that part, that in any way might be claimed to be applicable, with 
the manner of sale set out in the communicatiou. Nor do I feel that I am called upon 
to call attention to the provisions of the liquor tax laws or other statutes that might 
be applicable to the situation arising from making sales of intoxicating liquors in the 
manner proposed. Suffice it to say that it would be a clear violation of section 1261-
63 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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363. 

JUVENILE COURT-MAY SEND DELINQUENT GIRL OVER SIXTEEN 
TO OHIO REFORMATORY FOR WOil1EN, THE GIRLS' INDUSTRIAL 
SCHOOL, OR OTHER INSTITUTION FOR JUVEXILE DELIXQUEXCY. 

When the juvenile court finds a girl over 16 years to be delinquent, such court is not 
required to send her to the Ohio !reformatory for Women, but inay, if it sees fit, send her 
to such 'institution or to the Girls' Industrial School; or other institution for juvenile delin
quency. 

CoLUMBus, 0Hro, June 11, 1917. 

RoN. LEwrs D. SLUsSER, Probate Judge, Akron, Ohio. 

DEAR Sia:-I have your.letter of April 12, 1917, as follows: 

"Under section 2148-7, as amende'd: in 105-106 Ohio Laws, pp. 130, 131, 
is the juvenile. court at this time requ,h;ed to send females convicted of a mis
demeanor o'r delinquenC\y, when the. time is over thirty days, to the Ohio 
State Reformaltory for \Vomen'{" 

Sec-tion 1644 General Code reads as follows: 

"For the purpose of this chapter, the words 'delinquent child' includes 
runy child under eighteen years of age who violates a law of thit> state, or a 
city or village ordinru;we, or who is incon:igible; or who knowingly associates 
with thieves, vicious or immoral persons; or who is growing up in idleness or 
crime; or who knowingly visits or enters a house of ill repute, or who 
knowingly patronizes or vWts a policy shop or place where any gambling 
device or gambling scheme i.'s or shall be operated or conducted; or who 
patronizes or visits a saloon or dram shop where intoxicati.n(g liquors are 
sold; or who ptt.tronizes or vi,<lit:s a public pool or billiard room or bucket shop; 
or who wanders about the streets in the night time; or who wanders about 
railroad yards or tracks, or jumps or catches on to a moving train, traction 
or street car, or enters a car or engine without lawful authority, or who uses 
vile, obscene, vulgar, profane or indecent language; or who is guilty of im
moral condtlct; or who uses cigarettes, cigarette wrapper or substitute for 
either, or cigars, or tobacco; or who visits or frequents any theater, gallery, 
penny arcade or moving picture show where lewd, vulgar or indecent pic
tures, exhibitions or performances are displayed, exhibited {)r gi(vt~p, or who 
is an habitual truant; or who uses any injurious or narcot,ic drug. A child 
~omrnitting any of the acts herein mentioned shall be deemed a juvenile de
linquent person, and be proceeded ·against in the man'hcr hereinafter pro
vided." 

. Sections 2148-1, 2148-5, 2148-6 and 2148-7 provide: 

"Section 2148-1. The Ohio Reformatory for women shall be used for 
the detention of all females over sixteen yeil.rs of age, convipted of a felony, 
mi~demeanor, or delinquency· as hereinafter provided, and for the detention 
of such fenale prisoners as shall be transferred thereto from the Ohio peni
tentiary and the girl's industrial school. as hereinafter provided. 

"Section 2148-5. As soon as the governor .shall be satisf.ed that suit
able buildings halve been erected and are ready for use and for the reception 
of women convicted of feltmy he shall issue a proclamation to that effect, 
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attested by the secretary of state, and the secretary of state shall furnish 
printed copies of such proclamation to the county clerks of courts and from 
the date of said proclama'tion all portion..s of this act except those relating 
to the commitment of misdeameanants and delinquents shall be in full force 
anP. effect. Whenever additional buildings have been completed so as to 
care for misdemeanants and delinquents a proclamation shall be issued and 
published in the same maiUler and copies furnW!ed to county clerks of courts 
and to all judges and magistrates having authority to sentence misdemeanants 
and delinquents and from and after the date of this proclamation all portions 
of this act relating to the commitment of personS to said reformatory shall 
be in full force and effect. 

"All female persons convicted of felony; except murder in the first degree 
without the benefit of recommendation of mercy, shall be sentenced to the 
Ohio reformatory for women in the same manner as male persons are now 
sentenced to the Ohio state reformatory. And in so far as applicable, the 
laws relating to the management of the Ohio state reformatory and the con
trol and management thereof, shall apply to the Ohio reformatory for women. 

"Section 2148-6. Female persons over sixteen years of age found guilty 
of a misdemeanor by any court of this state shall be sentenced to the Ohio 
reformatory for. women and be subject to the control of the Ohio board of 
administration, but all such persons shall be eligible to parole under the 
provisions of this act. 

"dection 2148-7. After the issuance of the first proclamation herein
be:ore referred to, it shall be unlawful to sentence any female convicted of a 
felony to be confined in either the Ohio penitentiary or a jail, workhouse, 
house of correction or other correctional or penal institution, and after the 
issuance of the second proclamation it shall be unlawful to sentence any 
female convicted of a misdemeanor or delinquency to be confined in any such 
place, except in both cases the reformatory herein provided for, the girls' in
du>trial school or other institution for juvenile delinquency, unless such 
person is over sixteen years of age and has been sentenced for less than thirty 
days, or is remanded to jail in default of payment of eith3r fine or costs or both, 
which will cause imprisonment for less than thirty days, provided that this 
section shall m t apply to imprisonment for contempt of court." 

9i5 

It will be noted that section 1652 General Cole authorizes the commitment of 
delinquent females (under eighteen years) to the Girls' Industrial School at Delaware. 
Section 2148-1 G. C. provides that the Ohio Reformatory for Women shall be used 
for the detention of females over sixteen who have been "convicted of delinquency." 
Section 2148-7 G. C. mak€s it unlawful for females under sixteen years, or those over 
sixteen years sentenced or committed for over thirty days, to be imprisoned in any 
penitentiary, jail, workhouse, house of correction or other correctional or penal insti
tution other than the Ohio Reformatory for Women, the Girls' Industrial School or 
other in>titution for juveni:e delinquency. 

Under the provision of section 2148-7 G. C. it is plain that so far as that section 
is concerned females under si.deen years, and those over sixteen years sentenced or 
committed for more than thirty days, may be· sentenced to the Girls' Industrial School 
at Delaware or the Ohio Reformatory for Women at Marysville. Section 2148-1 pro
vides that the Ohio Reformatory for Women shall be used for the detention of all 
females over sixteen years of age convicted of delinquency. So it is clear that female 
delinquents 1 nder sixteen should not be sent to the Ohio Reformatory for Women. 

The next question is, to what institution should female delinquents over sixteen 
be committed when their commitment requh:~s an imprisonment of over thirty days? 

Section 1644 General Code provides that a female under 18 years of age may be 
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found to be "delin:J_uPnt" and section 1652 G. C. authorizes the commitment of such 
female delinquents und~r 18 years to the Girls' Industrial School at Delaware. Section 
2148-1 G. C., as above noted, provides that the Ohio Reformatory for Women "shall 
be us3d for the detention of all females over 16 years of age convicted of a felony, 
misdemeanor, or delinquency as hereinafter provided." This does not mean that all 
girls over 16 years of age, found to be delinquent, shall be sentenced to the Ohio Re
forma'tory for \Vomen, hut only means that that institution may be used for all such 
females if found to be delinquent. In other words, section 2148-1 G. C. aims 1ather 
to open the Ohio Reformatory for Women to all such persons as may be sent there by 
the court rather than to make it compulsory upon the court to sentence such persons 
to such institution. That this is the intention of section 2148-1 is, I think, evident 
from the fact that the legislature in section 2148-5 provided that "all female persons 
convicted of felony, except murder in the first degree without the benefit of recom
mendation of mercy, shall be sentenced-to the Ohio Reformatory for \Yomen." And 
it also provided in section 2148-6 G. C. that "female persons over sixteen years of age 
found guilty of a misdemeanaor by any court of this state shall be sentenced to the 
Ohio Heformatory for \Vomen." The above shows clearly that when the legislature 
wanted certain classes of females (for instance those convicted of felonies and misde
meanors) sentenced exclusively to the reformatory for women, it did not rely upon 
section 2148-1 to accomplish this purpose, but thought it necessary. to make sep:uate 
and addit'onal provision in order to compel the courts to sentence such females to 
the Ohio reformatory for women exclusively. 

For the above reasons it is my opinion that section 2148-1 G. C., while author
izing courts to imprison delinquent females over 16 in the Ohio reformatory for women, 
does not prevent the juvenile court from S('nteneing SU('b delinquent females to other 
institutions as provided by law, and therefore, in direct answer to your question, I 
advise you that the juvenile court is not required to commit females found to be de
linquent to the Ohio reformatory for women when the sentence is over thirty days, 
but may commit such females to such institution when such delinquent females are 
over sixteen years of age. 

I note also that you ask as to females convicted of misdemeanors. This depart
ment has heretofore ruled that females over sixteen years of age, convicted of misde
meanors, are to be committed to the Ohio reformatory for women when the impris
onment is in excess of thirty days. However, it was held in a subsequent opinion that 
the word "misdemeanor," as used in these statutes, did not include the violation of a 
Jl!Unicipal Or local ordinance and that females convicted of the violation of local ordi
nances could not be committed to the Ohio reformatory for women. This holding, to 
the effect that female violators of local ordinances cannot be sentenced to the Ohio 
reformatory for women, does not in any way conflict with our holding in this opinion 
that females over sixteen, found to be delinquent, may be sentenced to that institu
tion, for the reason that although section 1644 General Code classifies a female under 
eighteen, who violates a city or village ordinance, as a delinquent, yet such female 
when found to be delinquent and committed has not been convicted of a violation of 
the city or village ordinance, but has simply bcPn found to be incorrigible. Sec In rc 
Frank Januszewski, 10 0. L. Rep., page 151. 

Y cry truly yours, 
JosEPH McGHEE, 

Attarney-General. 
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364. 

CAXDIDATES !<OR ASSESSOR-NOT REQL'IRED TO PAY FEE WHE~ 
FILIXG DECLARATION OF CANDIDACY. 

Candidates fer assesscrs are not required to pay a fee at the time of filing their declara
tion of candidacy fer nomination under section 4970-1 G. C. Assessors do not come 
within tlze pun>iew of said section. 

Cou:~mt:s, OHio, June 14, 1917. 

Hox. 'YrLILA~r D. FuLTOX, Secretary of State, Columbus, Ohio. 

DEAR Sm:-1 am in receipt of your communication of June 12, 1917, asking 
whether or not a fee is to be chaTged for the filing of declaration of candidacy for nomi
nation of assessors. 

Section 4970-1 G. C. provides: 

"At the time of filing the declaration of candidacy for nomination for 
any office, each candidate shall pay a fee of one-half of one per cent. of the an
nual salary for such office, but in no case shall such fee be more than 
twenty-five dollars. All fees so paid in the case of candidates for state offices, 
office of United States senator and congressman-at-large, shall forthwith be 
paid by the officer receiving the same into the treasury of state. All other fees 
shall be paid by the officer receiving the same into the treasury of his county 
to the credit of the county fund. No fcc shall be required in the case of candi
dates for committeeman or delegate or alternate to a convention or for presi
dent or vice-president of the United States, nor for offices for which no salary 
is paid." 

Section 33ti4 G. C., as enacted by the last general assembly and found in S. B. 
Xo. 177, passed as an emergency measure March 21, 1917, approved :March 21, 1917, 
and filed in the office of the secretary of state, ::-.larch 23, 1917, reads as follows: 

"Section 3361. The compensation of assessors and assistant :tssessors, 
which shall be paid out of the county treasury, shall be four dollars per day 
for each day of not less than eight full hours of actual service they are neces
sarily engaged in the performance of their duties. Each assessor and assistant 
assessor shall make and file with the county auditor a statement giving in 
detail the date of each day on which he was necessarily engaged in the per· 
formance of his duties, the number of hours he worked each such day and 
verify it by oath, which oath the county auditor may administer. If the 
county auditor is satisfied that such statement is correct he shall draw his 
warrant on the county treasurer for the amount thereof. No such warrant 
shall be drawn until such assessor or assistant assessor has filed with the 
county auditor all the statements and returns of property listed by him, 
the lists of the owners of property, the statistics and enumerations required 
of him by law, and the county auditor is satisfied that the same are as full 
and ac~?urate as could be made. The county auditor shall fix the time within 
which such officers shall complete their work and they shall not receive com
pensation for a longer period, unless the county auditor, for good cause shown, 
shall extend the same." 

It will be noted that the fee required of the candidate at the time of filing his 
declaration of candidacy for nomination for any office is based upon "the annual salary" 
for the office. and while a maximum fee i,; stated in the section, there is no provision 
for a minimum fcc. 
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Section 4970-1 G. C. excepts certain candidates from the required fee, namely. 
committeeman or delegate or alternate to a convention, president or vice-president 
of the United States, and "officers for which no salary is paid." 

It will be noted from a reading of section 3364 G. C. that a per diem compensa
tion is provided for the assessors and assistant assessors for as many days of actual 
service that they ate necessarily engaged in the performance of their duties. 

Section 5366-1 G. C., as passed March 21, 1917, provides for the listing of personal 
property between the second Monday of April and the first Monday in June annually. 

Section 5367 G. C., as passed by the last legislature, provides for a meeting of the 
assessors of each county on th~ first Monday of May, while section 5368 G. C. re
quires the assessors to return all lists taken by them or their assistants to the county 
auditor on or before the first Monday in June. 

So it will be seen that the time of service of the assessors and assistant assessors 
is not fixed, nor is their compensation, being dependent upon the number of days they 
are necessarily engaged in the performance of their duties. The filing fee is based on 

'the annual salary for the office for which the person is a candidate. There is no annual 
salary for assessors. As stated before, they are on a per diem basis. 

As the compensation the assessors receive is not to be determined until the com
pletion of their work, it would be an impossibility to figure a filing fee, even if tlle 
compensation they are to receive should be deemed a salary. It is my opinion that 
assesoors are not required to pay a fee at the time of filing their d~laration of candidacy 
for nomination, both because assessors do not receive an annual sa1ary and because 
it would be impossible to figure the amount of a filing fee, since the per diem com
pensation of assessors cannot be determined until long after the time of filing their 
declaration of candidacy. V~ry truly yours, 

365. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
PERRY, MUSKINGUM AND ROSS COUNTIES. 

CoLUMBus, OHio, June 15, 1917. 

HoN. CLINTON CowEN, Strte Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of Jun4i.) 12, 1917, enclosing certain 
filial resolutions for highway improvements. These final re3olutions are as follows: 

"Perry county-Ee~tion '0-1,' Logan-New Lexington road, I. C. H. 
No. 355. 

"Muskingum county-8ection 'M-1,' Zanesville-Dresden road, I. C. H. 
No. 344. Type 'A.' 

"Muskingum county-8ection 'M-1,' 7anesviJ.le-Dresden road, I. C. H. 
No. 344. Type 'B.' 

"Mu.Skingum coJinty-8ettion 'M-1,' ?anesville-Dresden road, I. C. H. 
No. 344. Type 'C.' 

"Ross county-8ection 'd,' Dayton-Chillicothe road, I. C. H. No. 29.'' 

I have examined these resolutions carefully and find them correct in form and 
legal, and am, therefore, returning the same to you with my approval endorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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366. 

GREEN SKUNK PELT-UNLAWFUL TO HAVE SA:\IE IX POSSESbiON
PRIOR TO JlJLY 1, 1917-WILL XOT BE UXLAWF"CL AFTER JL"'LY 1, 
1917-WHEX SKUNK RAISED IX CAPTIVITY. 

Prio-r to July 1, 1917, it is unlawful to have in possession the green pelt of a skunk 
propagated and raised in capti~ity except from l\"oumber 15th to February 1st. 

After July 1, 1917, u·hen H. B. 109 (107 9. L. 182) becomes dfectire, it will not 
be unlawful. 

CoLUMBus, OHIO, June 15, 1917. 

HoN. SuMNER E. \VALTERS, Prosecuting Attorney, Van Wert, Ohio. 

DEAR SIR:-Under date of May 2, 1917, you inquire asfollows: 

"Referring to the following provisions of the General Code of Ohio: 

" 'Section 13413. * * * whoever during the period when it shall 
be unlawful to kill such animal shall have in his possession the green pelt 
of a skunk unless such person can show by the original invoice signed by 
the shipper that such pelts were shipped from without the ;tate shall be 
fined not less than ten dollars nor more than twenty-five dollars. 

" 'This section shall not prevent the owner of a farm or anyone author
ized by him in writing from killing a skunk when doing an injury upon his 
premises. The provisions of this section shall be enforced by the commis
sioners of fish and game. 

" 'Section 1464. A justice of the peace, mayor or police judge shall 
have final jurisdiction within his county in a prosecution for a violation of 
any provision of the laws relating to the protection, preservation or propa
gation of birds, fish and game and shall have like jurisdiction in a proceed
ing for the condemnation and forfeiture of property used in the violation 
of any such law. (99 v. 380-75.) 

"'Section 13559. * " * the grand jury shall proceed to inquire of 
and present all offenses committed within the county in and for which it 
was impaneled and sworn. (R. S. 7194; 66 v. 298-72; S. & C. 753.)' 

"I would be pleased to have you answer the following questions: 
"1. Is it an offense under section 13413 for a man to have in his posses

sion the green pelt of a skunk from an animal propagated and raised in cap-
tivity by himself? · 

"2. Does section 1464 of the Code require a magistrate to hear and 
finally determine offenses charged under section 13413? Or may the magis
trate in his discretion bind the accused over to the grand jury when the 
accused himself demands that that be done? 

"3. When an accused under section 13413 has been bound over to the 
grand jury by a magistrate, is it'the grand jury's duty under section 13559 
to inquire into the case and determine whether or not to charge the accused 
with an offense?" 

You first inquire whether it is an offense under section 13413 G. C. for a man 
to have in his possession the green pelt of a skunk from an animal propagated and 
raised in captivity by himself. · 

Section 13413 G. C. (103 0. L. 112) provides as follows: 

"Whosoever shall catch, kill or injure a skunk, or pursues it with such 
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intent, except from the fifteenth day of November to the first day of February 
both inclusive, or whoever shall at any time or place dig out, or smoke out 
with fumes or gases, any skunk or in any manner destroy the den or burrow 
of any skunk, or whoever during the period when it shall be unlawful to 
kill such animal shall have in his posse~sion the green pelt of a skunk unless 
such person can show by the original invoice signed by the shipper that 
such pelts were shipped from without the state shall be fined not less than 
ten dollars nor more than twenty-five dollars. 

"This seqtion shall not prevent the owner of a farm or any one author
ized by him in writing from killing a skunk when doing an injury upon his 
premises. The provisions of this section shall be enforced by the commis-
sioners of fish and game." · 

Said section is an amendment to section 13413 as found in the original General 
Code. Section 13413 as it appeared on codification)s as follows: 

"Whoever catches, kills or injures a skunk, or pursues it with such in· 
tent, except between the first day of November and the first day of February 
inclusive, shall be fined not less than five dollars nor more than fifteen dollars. 
This section shall not prevent the owner of a farm or enclosure, used exclusively 
for the breeding and raising of polecats or skunks, from catching or killing 
them therein; and a farmer or tenant may kill a skunk or polecat when doing 
an injury upon his premises. 

It appears, therefore, that the last quoted section distinctly recognizes the right 
of an owner of a farm or enclosure, used exclusively for the breeding and raising of 
skunks, to catch and kill them therein. However, in the amendment of said section 
found in 103 0. L. 112, the provision that the section should "no.t prevent the owner 
of a farm or enclosure, used exclusively for the breeding and 1~sin11: of polecats or 
skunks, from catching or killing them therein" was eliminated and there is therefore 
no exception now found in section 13413 G. C. to the inhibition against catching, 
killing, injuring or pursuing with such intent a skunk except from the 15th day of 
November to the 1st day of February. Section 13413 as it now is likewise makes it 
unlawful during the period that it is unlawful to kill such animal, tp have in 
possession the green pelt of a skunk unless the person so having such pelt in pos
session can show "by the original invoice signed by the shipper that such pelts were 
shipped from without the state." There is, therefore, no exception in the statute in 
favor of a person who has raised a skunk in captivity having in his possession the 
green pelt of such skunk except during the period between November 15th and 
February 1st, inclusive. 

• A skunk is a fur bearing animal and fur bearing animals are considered in the 
same catagory as game and the legislature has the same right to protect the same as 
it has to protect game animals. Skunks are animals ferae naturae. The right to the 
possession and ownership of animals ferae naturae is considered on an entirely different 
plane from the possession of ordinary personal property. 

In the case of Roth v. State, 51 0. S. 209, it was decided that "it is an offense, 
under section 6964, ReVised Statutes, to s~ quail in this state, except between the 
tenth day of November and the fifteenth day of December, though such quail were 
killed outside of the state, and where it was lawful to kill the same. The section is 
constitution!!>!." Under the police power of the state authorizing the protection of 
game animals, the legislature has the right to determine that the possession of such 
animal, or any part thereof, at least during the time when it is unlawful to kill the 
same in this state, renders the person so in pos~ession guilty of a crime. 

A good discussion of the question of the ownership of game animals and the ques-



.A.TTOR~"'EY -GID-'"ERA.L. 981 

tion of possession thereof by an individual, is found in the case of Fitton v. State, 1 0. 
N. P. 133, being the decision of Judge Brown of the common pleas court of Butler 
county. In the opinion of Judge Brown are cited many cases bearing upon the ques
tion in hand. During the course of his opinion, on page 135 of the report, he states 
as follows: 

"The authorities agree that the ownership of all game animals and birds 
is in the people in their sovereign capacity, that is, in the state, and no indi
vidual has any property rights in game other than such as the state may 
permit him to acquire, and even where game has been captured and reduced 
into possession by the individual with the permission of the state, his owner
ship in it may be regulated and restrained by appropriate legislation enacted 
for considerations of state or for the benefit of the community. In· other 
words the cases hold that the question of enjoyment in this field is one of 
public policy and not of private right." 

Further on in the opinion of Judge Brown he refers to the case of Magner v. 
People, 97, Ill., 320, and quotes from the opinion of that court on page 331 as follows: 

"We think it obvious that the prohibition of all possession and sales of 
such wild fowls or birds during the prohibited seasons would tend to their 
protection, in excluding the opportunity for the evasion of such law by clan
destinely taking them when secretly killed or captured here, beyond the state 
and afterwards bringing them into the state for sale, or by other subterfuges 
and evasions. 

"It is quite true that the mere act of allowing a quail netted in Kansas 
to be sold here does not injure or in any wise affect the game here; but a law 
which renders all sales and all possessions unlawful, will more certainly pre
vent any possession or any sale of the game within the st~te, then will a law 
allowing possession or sales here of the game taken in other states. Thjs is 
but one among many instances to be found in the I aw where acts, which in 
anrl of themselves alone are harmless eoough, are conrlemned because of the 
facility they otherwise offer for a cover or disguise for the doing of that which 
is harmful." 

It would seem, therefore, that the state has the undoubted right to prohibit or 
regulate the possession of game animals in this state in such manner as it sees fit and 
I do not think that it can be argued that the fact that the animal mentioood was pro.! 
pagated in captivity would grant to the breeder thereof any better right in such animal 
than it would to any other person who had reduced an ariimal to possession from the 
wild state. 

The syllabus of the case of Commonwealth v. Gilbert, 160 Mass., 157, as found 
in 22 L. R. A. 439, is as follows: 

"The penalty for selling or offering for sale, or having in possession, any 
trout which is not alive during the close season, which is imposed by statute 
1884, chapter 171, section 53, extends to trout artificially propagated on one's 
own premises, in view of section 26, which declares that such trout may be 
sold at all times for purposes of culture and maintenance, but not for food 
during close seasons. 

"The legislature may forbid the sale, offering for sale, or possession dur
ing the close season of trout which are not alive, although they were arti
ficially propagated on one's own premises, if such close season is not unreason
able." 
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In the case of State of Missouri v. Anton Weber, 205 Mo., 44, 10 L. R. A. ln. s.) 
1155, the facts were that the defendant had in his possession and was offering for sale 
in Kansas City on December 14, 1905, the carcasses of eight deer, from which the 
natural evidences of their sex had been removed; that the deer in question had been 
raised in captivity upon a stock farm in Missouri and were killed and their carcasses 
sold and shipped to defendant. The statute prohibited the killing or attempting to 
kill any deer under the age of one year and further made it unlawful to kill any deer 
of any age between the first day of January and the first day of November in each 
year, and for the purpose of preventing the extinction of the species, unlawful to kill 
any doe. It was further made unlawful "to have in possession or transport at any 
time the carcass of any deer, or any portion of such carcass, unless the same has there
on the natural evidence of its sex." 

The question was raised in that case by the defendant that the deer in question 
were not game animals in the ordinary and accepted meaning of the term, and were 
not embraced in, or germane to, the subject of the- game bw, as expressed in its title 
and were not therefore within the provisions of said law. During the course of the 
opinion the court says: 

"No owner of deer raisi;tl in captivity has a be<'tteT title thereto than has 
the hunter at common l'aw to the deer captured_ or killE# by him, and it has 
always been held that the state has authority to regulate the sale of such 
game, or prohibit it altogether." Citing the cas~ of Commonwealth v. Gil
bert, 160 Mass., 157, herein-before referre'd to." 

Further on the court says: 

"The end and object of the law, as expressed in the title, is the preser
vation and protection of game animals, and the provision, inhibiting the pos
session by a,ny one of the carcass of any deer which has not thereon the· natural 
evidence of its sex, is a means to that end. As we have said, the deer in ques
tion come within the meaning of th'e term 'game' which means animals farae 
naturae, or wild by ooture. It makes no difference that said deer were raised 
in captivity, and had becom'e tame. They are naturally wild." 

The court further says: 

"The provisions of the section are clearly embraced within the pol,ice power 
of the state, under which rights in private property must, to a reasonable ex
tent, yield to the public welfare." 

The court affirmed the judgment of conviction. 
Turning now to the statutes of this state under consideration-the statute makes 

the catching, killing or injuring of a skunk or pursuing it with such intent, except 
between November 15th and February 1st, unlawful and likewise makes it unlawful 
except during said period, to have in possession the green pe'It of a skunk, unless there 
is evidence by original invoice that the pelt was shipped from without the state. This 
is undoubtedly a reasonable exercise of the police power. After the animal has been 
killed there is no way to determine whether or not the green pelt came from an animal 
raised in captivity or one which had been running at large, and the legislature has 
seen fit to provide that the possession of a green pelt, unless accompanied by ~n original 
invoice showing that the pelts were shipped from without the state, should constitute 
an offense. 

I am therefore of the opinion that it is an offense under section 13413 G. C. for a, 
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man to have in his possession the green pelt of a skunk from an animal propagated 
and raised in captivity by himself. 

Before concluding this opinion, however, I desire to call your attention to Il. B. 
No. 109, found in Vol. 107 0. L., page 182, which law will go into effect about July 1st, 
Said bill in section 2 thereof amends original section 1415 and repeals section 13413. 
Said amended section 1415 and section 1415-1 are as follows: 

"Section 1415. No person shall catch, kill, injure or pursue with such 
intent a raccoon, muskrat, skunk, mink or opossum, except from the 15th 
day of November to the first of February, both inclusive; but nothing in this 
section shall prevent the owner of a farm or enclosure, used exclusively for the 
breeding and raising of polecats or skunks, from catching or killing therein, 
or prohibiting the killing of the anin1als named herein or any of them, in any 
manner or at any time except on Sunday by the owner, manager or tenant 
of the premises or by his bona fide employes or persons having such owner's 
permission when such animals or any of them are found injuring or destroy
ing pro;Jerty." 

"Section 1415-1. No person shall at any time or place dig out, or smoke 
out with fumEs or gases, any skunk or in any manner destroy the den or bur
row of any skunk, and no p~rson during the period when it sh1ll be unlawful 
to. kill such animal shall have in his possassion the green pelt of a skunk, 
unless such per3on can show by the original invobe signe::l by the shipper 
that such pelts were shipped from witho:~.t the sbte. This section shall not 
prevent the owner of a f.trm or any one authorized by him in writing from 
kilJ:ng a s:mnk when do'ng injury to his premises." 

Section 1415, as amen:le:l, ma'ces it unlamul to kill a skunk except between No
vember 15th and February 1st, but excepts therefrom the owner of a farm or enclosure 
used exclusively for the breJding and raising of skunks from catching or killing them 
therein, and section 1415-1 makes it unlawful "during the period when it shall be 
unlawful to kill such animal" to have in possession the green pelt of a skunk. 

Since under the provisions of section 1415, as amended, it is not unlawful for the 
owner of a skunk farm to kill a skunk raised by him at any time during the year, it 
would likewise not be unlawful to have in his poss;ssbn the green pelt of such skunk 
so killed. 

Fully answering your question, then, I am of the opinion, as before stated, that 
it i<> an offense under section 13413 G. C. for a man to have i.n his possession the green 
pelt of a skunk from an animal propagated and raised in captivity by himself, but 
that after July 1st, wh~n said section 13413 is repealed a:1d amended se~tion 1415 
and new section 1415-1 are in force, it will not be unlawful. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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367. 

COMMON PLEAS JUDGE-POWER TO APPOI?'\T COURT CONSTABLES 
AND CRIMINAL BAILIFFS. 

In a county which has but one common pleas judge, such judge may appoint one or 
more court constables when in the opinion of the court the business thereof so requires. 

Such court may appoint one regular criminal bailiff who shall .be a deputy sheriff 
and on application of the sheriff may appoint additional criminal·bailiffs for particular 
cases. 

CoLUMBt:S, OH!O, June 16, 1917. 

HoN. CALVIN D. SPITLER, Prosecuting Attorney, Tiffin, Ohio. 

DEAR SIR:-In your communication of May 29, 1917, which was previously 
acknowledged, you submit for my opinion the following state):Dent of facts: 

"I have been asked wheth~r or not Seneca county, which has but one 
common pleas judge, is entitled to more than one court bailiff or court con-. 
stablP? 

"After considering the provisions of sections 1692, 1693, 1541 and 1544 
of the General Code, I have rendered an opinion to the effect that the provis
ions of the latter part of section 1693 contemplates the appointment of one 
court constable only where one judge holds court. * * * 

"I would like to have your opinion on this question." 

You refer to General Code section 1541, which provides in part as follows: 

"The judge of the court of common pleas of a county, * * * may 
appoint * * * the following: * * * a criminal bailiff, who shall 
be a deputy sheriff and hold his position during the pleasure of the judge 
* " of such court. He shall receive compensation to be fixed by such judge 
* * * at the time of his appointment, not to exceed the amount permit
ted by law to be allowed court constables in the same court, which shall be 
paid monthly from the county treasury upon the warrant of the county 
auditor." 

There is also another section of the General Code which is numbered 1541 and 
which contains the same language above quoted, and which was· held in State ex rei 
v. Sayre, 12 Ohio N. P. (n. s.) 13, not to have been repealed, but the language therein 
not being in conflict with the language above quoted, the same, as far as our question 
is concerned, need not further be considered in this opinion. 

Section 1543 G. C. provides that: 

"The criminal bailiff shall act for the sheriff in criminal cases and matters of 
a criminal nature in the common pleas and probate courts of such county. 
Under the direction of the sheriff he shall be present during trials of criminal 
cases in such courts, and during such trials perform all the duties as are per-



ATTORNEY-GE!I."'ERAL. 

formed by the sheriff. The criminal bailiff shall conduct prisoners to and 
from the jail of such counties, and for that purpose shall have access to the 
jail and to the court room whenever ordered by such courts, and have care 
and charge of such prisoners when so doing. Under the direction of the 
sheriff the criminal bailiff shall convey to the penitentiary all persons sen
tenced thereto. He shall receive and collect from the state treasurer all 
costs in such criminal cases in the same manner as the sh~riff by law is re
quired to do, and pay the amount so collected to the sheriff of such county." 

Section 1544 G. C. provides: 

"On the application of the sheriff, in a criminal case, if a court is satis
fied that the administration of justice requires an additional bailiff to execute 
process, it may appoint such additional bailiff as in .its discretion may be 
necessary." His powers·and duties shall cease when such case is determined." 
Section 1545 G. C. provides in part: 

"Before entering upon the discharge of his duties the criminal bailiff 
shall give bond to the sh~riff in the sum of five thousand dollars * " * " 

985 

The above sections and part sections provide when and how crimir>al bailiffs 
may be appointed by the judge of the court of common pleas of a county, and if such 
bailiff is appointed as a regular crim1 nal bailiff he is by the provisions of said sections 
a deputy sheriff, and must give bond to the sheriff, and acts in said court in the place 
of the sheriff, or, in other words, as far as the criminal work of such court is concerned, 
he is in the same position as any other deputy sheriff; that is, he stands in the place 
Qf the sheriff. But, if such criminal bailiff be appointed for a single case only, then 
his appointment is made on the application of the sheriff, and in such case his powers 
to act shall cease when the particular case in which he was appointed is determined. 

I anticipate, however, that your inquiry is not meant to cover the above class 
Qf bailiffs, but that you really intend to inquire in relation to the appointment of court 
constables who are frequently re(erred to as court bailiffs, and who attend the court 
in both its civil and criminal branches. 

I gather the above from the reason that you refer to section 1692 G. C. upon a 
part of which said section it is necessary for me to place construction in considering 
your question. Said section provides in part: 

"When in the opinion of the court, the business thereof so requires, 
each court of common pleas, * * * in each county of the state, and, 
in counties having. at the last or any future federal census more than seventy 
thousand inhabitants, the probate court may appoint one or more constables 
to preserve order, * * * and discharge such other duties as the court 
requires. When so directed by the court, each constable shall have the same 
powers as sheriffs to call and impanel jurors, except in capital cases." 

If the punctuation of the above quotation were modified or changed, the con
struction of same would be comparatively easy. To illustrate, if the comma were 
removed from its location following the word "inhabitants" and placed after the words 
"probate court," then said section would read in part as follows: 

"* .. • Each court of common pleas * * *, and in counties 
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having at the last or any future federal census more than seventy thousand 
inhabitants the probate court, may appoint one or more constables * * * " 

That is to say, when in the opinion of the court the business of such court so re
quires it. to be done, each court of common pleas may appoint one or more constabl~s. 
and in counties having more than seventy thousand inhabitants each probate court 
may appoint one or more constables, in each case for the purposes mentioned in said 
section. As the section stands, the punctuation seems to indicate that only the pro
bate court is empowered to appoint constables. I d_o not believe that that is what 
the legislature intended when said section was enacted, and 1 believe the punctuation 
should be so changed that the section will be given such effect that all of the words 
mean that which was reasonably intended for them by the legislature. Such change 
in the punctuation is perfectly permissible, for in -Lewis' Sutherland Statutory Con
struction, 2d edition, section 361, the author says: 

"The questions in court relating to punctuation or affecting construction 
have generally arisen on the presence, omission or misplacing of commas. 

"In Ewing v. Burnet, the court say: 'Punctuation is a most fallible 
standard by which to interpret a writing. It may be resorted to when all 
other means fail; but the court will first take the instrument by the four 
corners in order to ascertain its true meaning. If that is apparent on judici
ally inspecting it, the punctuation will not be suffered to change it.' 

"Where effect may be given to all the words of a statute by transposing a 
comma, the alternative being the disregard of a material and significant word, 
or grossly straining and perverting it, the former course is to be adopted. Court2, 
in the construction of statutes, for the purpose of arriving at or maintaining 
the real meaning and intention of the lawmaker, will disregard the punctuation 
or transpose the same or substitute one mark for another, or repunctuate." 

Following, then, the said rule of construction and transposing the comma after 
the word "inhabitants" and placing it after the words "probate court,"the section 
is given its reasonable and intelligent meaning. That is to say, when in the opinion 
of the judge of the court of common pleas the business of the court requires the same, 
such court may appoint one or more constables to preserve order or to discharge any 
other duties required by the court. · 

My attention is also called to the last sentence of section 1693 G. C., a part of 
which. section reads as follows: 

"Each constable shall receive the compensation fixed by the judge 
* * * of the court making the appointment. * * * In counties 
where only one judge holds court, the constable provided for herem, when 
not attending the common pleas court, shall, upon order of the judge of 
such common pleas court, and without additional compensation, attend 
the probate court or the court of appeals of such county." 

The words "provided for herein" refer to the act of which said section 1693 was a 
part w.b.en the same was enacted and the fact that the singular numberis used in speak
ing of the court constable will not, in my opinion, have the effect of limiting the 
language of section 1692 above quoted, where the court is given the power to appoint 
one or more constables. 

I therefore advise you that the judge of your court of common pleas may appoint 
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one regular c~l bailiff who shall be a deputy sheriff, and upon application of the 
sheriff it may appoint an additional bailiff for a particular criminal case, and that said 
court may appoint one or more court constables to perform such duties as the court 
requires. 

368. 

Very truly yours, 
JOSEPH :McGHEE, 

Attorne!J-General. 

COUXTY BOARD OF EDUCATION-MAY CREATE NEW DISTRICT FROM 
RURAL AXD VILLAGE DISTRICT-UNNECESSARY TO FILE MAP OF 
NEW DISTRICT WITH AUDITOR-MAJORITY O:f ELECTORS OF 
ENTIRE NEW DISTRICT NECESSARY TO PREVENT SUCH AN ~
RANGEMENT-WHO HAS RIGHT TO APPOINT BOARD OF EDUCA
TION FOR SUCH NEW DISTRICT. 

1. A. county board of education may create a new school district from a rural and 
a village district over which it has jurisdiction. 

2. It is not necessary to file a map of such newly created district with the county 
audit~r. The filing of a map applies to a transfer of territory from one district to another. 

3. The entire territory of the newly created district is considered the territory "affected" 
and a majority of the qualified electors of the territory affected is necessary to prevent such 
arrangement from being carried into effect. 

4. The county board of education may appoint a board of education for a district 
created by it, but if it fails to do so, or if for any other reason there exists a district with
out a board of education, then the board of county commissioners of the county shall appoint 
such board of education. 

CoLUMBUS, Omo, June 16, 1917. 

Ho::s-. PHIL H. WEILAND, Prosecuting Attorney, Mt. Gilead, Ohio. 

DEAR SIR:-I acknowledge receipt of your communication in which you sub
mit for my opinion the following statement of facts: 

"At a joint session of the Sparta village board of education and the South 
Bloomfield township toard of education, together with the county board of 
education, at Sparta, Ohio, May 20, 1916, the following resolution was passed 
and Rigned by the members of the Sparta board of education and the South 
Bloomfield board of education and presented to the county board. 

" 'WHEREAS, it seem!t necessary to unite the South Bloomfield township 
school and the Sparta village school districts into one district in order to 
secure a tax duplicate sufficient to maintain a second grade high school, There
fore, 

"'BE IT RESOLVED, that the county board of education disband the 
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above named school districts and appoint a board of education for a new 
district out of the two old boards of education. 

"'(Signed) ICE. PAin!ER, 
" 'J. u. LLOYD, 
" 'E. D. FROST, 
"'RAY CHALFANT, 
" 'GEORGE HARROD, 
" 'W. D. MITCHELL, 
"'J. R. KELLER, 
" 'C. s. STINEMETZ, 
" 'J. B. LARRIMORE. 

"The county board of education met in called session at the call of Jenkins 
and Hindman to create a district out of the South Bloomfield township and 
Sparta village school districts, and to transact other necessary business on 
August 25, 1916. All members were present but Haldeman. 

"RESOLUTION 

" 'WHEREAS, the Sparta village school district does not have a tax 
duplicate sufficient to maintain a good second grade high school and, 

" 'WHEREAS, we believe that such a school should be provided for 
and maintained in that community, not alone for the boys and girls of the 
village, but for those of South Bloomfield township as well, and ' 

"'WHEREAS, the board of education of said village realizing the situa
tion did some weeks ago petition the county board to create one district out 
of the Sparta village and South Bloomfield township school districts, and 

" 'WHEREAS, later, after a thorough discussion of the situation in a 
joint meeting with the county board of education, sdid boards jointly peti
tioned the county board to create a new district from the two districts; there
fore be it 

"'RESOLVED, That we hereby, in accordance with section 4736 of the 
Ohio School Laws, abolish the Sparta village an!=~ South Bloomfield township 
school districts and create therefrom a new district to be known as the South 
Bloomfield rural school district, the same to include all the territory compos
ing the two said districts; and furthermore be it 

'''RESOLVED, That we hereby appoint the following men members 
of the board of education of the newly created district to serve until their 
successors are elected and qualified. 

" 'Be it furthermore 

"'(Signed) DR. H. B. LARRIMORE, 
" 'K. E. FARMER, 

() 

"'J. KELLER, 
"'EDWARD PROST, 
" 'RAY CHALFA~'T.' 

"'RESOLVED, That the clerk be hereby directed to notify the boards 
of education of the Sparta village and South Bloomfield school districts of the 
nbove action and direct the treasurer-clerk of each board to audit their books 
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at once, have the same O.K.'d by their boards, or by the county auditor and 
turn the same over to the treasurer-clerk of the newly created board, together 
with all money in their treasuries. And furthermore be it 

"'RESOLVED, That our clerk be directed to file a copy of these reso
lutions with the county auditor and that the latter is hereby authorized to 
transfer the funds coming to the two abolished districts to the treasurer
clerk of the newly created district. And furthermore be it 

"'RESOLVED, That the newly created board be authorized to settle 
such outstanding bills as have been incurred by the two abolished boards 
and to meet the other obligations of said boards.' 

·cc 'Moved by Levering and seconded by Hindman, that the above reso
lutions be adopted. 

"'Levering yea; Hindman yea; Jenkins yea; Babcock yea. 

" 'Moved by Jenkins and seconded by Levering that we authorize the 
clerk of the township board to notify the newly elected board to meet Monday 
evening, May 29, 1916, at the township hall to organize, take the oath of 
office and make out the levy and transact any other necessary business. 

"'Jenkins yea; Levering yea; Hindman yea; Babcock yea.' 

"Question 1. Under the above proceedings, is the new distiiict a legally 
constituted district? And has the law been complied with in making this 
creation? 

989 

"Question 2. Must a map be filed with the auditor, showing the change 
of boundary of the new district? And is there a legal transfer or creation 
until a map is filed with the county auditor? · 

"Question 3. If a map must be filed with the county auditor, may a 
majority of the qualified electors of the territory, affected by such order, file 
a written remonstrance with the county board against the arrangement of 
the school district so proposed? 

"Question 4. Has the county school board, under section 4736, power 
and authority to appoint the board of education of the newly created dis
trict, or does this power vest fn the county commissioners? 

"Question 5. Are the transactions already performed by this newly 
created board of education regular and legal? 

"Question 6. In case this creation of the new district is illegal, i. e., 
that all the provisions of the law regarding such creation have not been com
plied with, what further steps are necessary to make it regular and legal? 

"Question 7. In case a map must be filed with the county auditor, 
what effect-after this map is filed, or before this map is filed-would it 
have if a remonstrance signed by a majority of the electors of the original 
South Bloomfield township district of the Sparta village school district were 
filed? 

"In conclusion I might state that no map has been filed with the county 
auditor showing any tram;fer of territory, and that the county auditor refuses 
to place the funds in one budget until such map has been filed. I might also 
add that the village school district of Sparta, Ohio, has a tax duplicate of 
practically 8300,000.00." 

You mention in your inquiry that the tax duplicate of the Sparta village school 
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district is practically 8300,000 and my answer herein has been delayed that I might 
determine the effect that matter would have upon your situation in lieu of former 
opinions heretofore rendered by this department. 

It was held by my predecessor, Hon. Edw. C. Turner, in opinion No. 1847, and 
found in Opinions of the Attorney-General for 1916, page 1398, that when a village. 
district has a tax vaiuation of less than $500,000, such district ceases to be a village 
district unless the electors thereof vote to organize such territory into a village dis
trict. It was also held in opinion No. 145, rendered March 27, 1917, following the 
reasoning of said opinion No. 1847, of my predecessor Hon. Edward C. Turner, that 
when the tax valuation of a village school district falls below $500,000, such district 
fails to he a village district. This question has been reconsidered by me, in opinion 
No. 341, rendered June 6, 1917, and I h ld that a village school district which once 
existed, and whose tax valuation falls below $500,000 is not by that act alone dis
solved. So that when the county board of education of your county united -the Sparta 
village school district and the South Bloomfield township rural school district, and 
thereby created a new school district, it was acting within the scope of its authority, 
as provided in General Code section 4736, that the county board of education is 
authorized to create a school district from one or more school districts or parts thereof. 

General Code section 4736 under which said county board acted, reads as follows: 

"The county board of education shall arrange the school districts accord
ing to topography and population in order that the schools .may be most 
easily accessible to the pupils and shall file with the board or boards of educa
tion in the territory affected, a written notice of such proposed arrangement; 
which said arrangement shall be carried into effect as proposed unless, within 
thirty days after the filing of such notice with the board or boards of educa
tion, a maiority of the qualified electors of the territory affected by such 
order of the county board, file a written remonstrance with the county board 
against the arrangement of school districts so proposed. The county bo~rd 
of education is hereby authorized to create a school district, from one or 
more school districts or parts thereof. The county board of education is 
authorized to appoint a board of education for such newly created school 
district and direct an equitable division of the funds or -indebtedness be
longing to the newly created district. Members of the boards of education 
of the newly created district shall thereafter be elected at the same time 
and in the same manner as the boards of education of the village and rural 
districts." 

You are advised at the outset that the resolution passed by the joint boards of 
education of said township and village districts had no effect in law. It was nothing 
more than an expression of an opinion as to an existing condition. So that when 
the county board of education created the new district, its act was the initial step 
in the proceedings as provided by law, and when the written notice of such proposed 
arrangement was filed with the boards of education in the territory affected, that 
is, .with the boards of education of both Sparta village and the South Bloomfield town
ship rural boards, ~<aid district was a legally constituted district unless by the further 
provisions of section 4736 a majority of the qualified electors of said territory should 
file· a written remonstrance with the county board against such proposed arrange
ment. The territory in beth districts was equally affected. The fact that the new 
district was named the Eouth Bloom£eld rural school district instead of some other 
name would make no difference in law. When General Code section 4735 was en
acted, it created the South Bloomfield township school district into the South Bloom
field township rural school district and when the county board united said rural and 
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said village school districts and created a new district, it could give said new district 
one of the old names for that matter, or an entirely new one. E'aid section 4736 G. C. 
does not provide for the filing of a map showing the extent of the boundary line of 
said district and therefore it was not necessary for the said county board to file such 
map. The provision with reference to the filing of a map is contained in General 
Code section 4692 and only applies where territory is transferred from one school 
district to another, but does not apply where a new district is created under section 
4736 G. C. . 

The questicn as to whether the county l:oard of education has a right to appoint 
a board of education for such new school district is not so easily determined. The 
language of section 4736, in relation thereto, seems clear and explicit. It provides 
that "the county board of €ducation is authorized to appoint a board of education 
for such newly created school district," but section 4736-1 G. C. provides: 

"In rural school districts hereafter created by a county board of edu
cation, a board of education shall be elected as provided in section 4712 of 
the General Code. When rural school districts hereafter so created, or 
which have been heretofore so created, fail or have failed to elect a board 
of education as provided in said section 4712, or whenet•er there exists such 
school district which for any reason or cause is not provided with a board of 
education, the commissioners of the county to which such district belongs shall 
appoint such board of education * * "' " 

Said section 4736 was enacted May 20, 1915, and approved by the governor 
May 27, 1915, and filed in the office of the secretary of state May 28, 1915. Said 
section 4736-1 was enacted May 20, 1915, approved by the governor June 4, 1915, 
and filed in the office of the secretary of state June 5, 1915, being, therefore, the later 
of the two acts. 

It is somewhat difficult to ascertain whether or not the language of said acts is 
so contradictory that the latter will repeal the former by implication, or whether 
effect can be given to both. Effect must be given to both if the same can be uone, 
and I am of the opinion that if at the time the county board of education creates a 
new district it appoints a board of education for such district, said board of educa
tion thereby becomes the legally constituted board for such district, but if, for any 
reason or cause, the county board of education fails to appoint a board of education 
for such newly created district, then I ani ot the opinion that the board of county 
commissioners have the right to appoint such board, thus giving effect to both of 
the above mentioned sections. 

Answeri.ng your questions, then, in the order in which they are asked, I advise you: 

"First: Under the proceedings a new district was legally constituted 
and the law has been in substance complied with. 

"Second: It i~ not necessary, when acting under section 4736, to file 
a map with the auditor, showing the boundary line of the new district. 

"Third: If a majority of the qualified electors of the territory contained 
in said newly created district file a written remonstrance with the county 
board of education against the arrangement so proposed, then said pro
posal will not become efi'ective, but if such remonstrance is not so filed, 
said district will stand. 

"Fourth: The county board of education, under section 4736 G. C. 
has authority to appoint a board of education for the newly created district, 
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but if they fail or neglect to do so, the county commissioners may then act 
under section 4736-1. 

"Fifth: The board being a legally constituted board of education, 
its transactions are therefore regular and legal." 

Your sixth and seventh questions are answered in the above. My attention 
has been called to the cases of Klein v. Martin, 95 0. S. and board of education 
v. DeTray, 95 0. S. in which some reference is made to the appointing power 
of the board of county commissioners in relation to a rural school board. In the 
first case the court uses the following language: 

"If the county board of education were, in effect, mistaken as to Nash
ville being a village school district, then the new district it created is a rural 
district and under the provisions of section 4736-1 General Code the county 
board of commissioners is authorized to appoint the members of its board 
of education." 

In the second case the board of county commiSSIOners appointed the board of 
education in the newly created McCutchenville rural school district and said acts 
were held valid by the court of appeals. The supreme court, in affirming the judg
ment of the court of appeals, affirmed same, however, on other grounds, so that my 
opinion follows in substance both the above cases. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gmeral. 
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369. 

PLANS, ESTIMATES AXD SPECIFICATIONS-FOR 
STRUCTION-cANNOT BE CHANGED AFTER 
BEEN A WARDED. 

HIGHWAY 
CONTRACT 

CON
HAS 

Where a contract for the construction of a highway is let under competitive bidding, 
and the bids are made under certain plans, estimates and specifications, there is no au
thority in law for changing the plans and specifications ofter the contract has been awarded. 

CoLUMBus, OHIO, June 16, 1917-

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-1 have your communication of May 24, 1917, in which you set out 
copy of a letter received by you from the Engineering Service Company, and ask 
my opinion in reference to the matters st-t out in the letter received by you. Your 
letter, together with said copy, reads as follows: 

"I respectfully direct your attention to a request received by me from 
Engineering Service Company, which company has a contract with this de
partment for the improvement of section 'L' of the Athens-Marietta road, 
I. C. H. No. 157, in Washington county. The request of Engineering Serv
ice Company is as follows: 

"'CoLUMBus, Omo, May 21, 1917. 

" 'HoN. CLINTON CowEN, Stale Highway Commissioner, Columbus, Ohio. 

" 'SJR:-Pursuant to and in accordance with our conversation of May 
19th, we beg to submit for your consideration tbe following facts: 

" 'On April 28, 1916, Engineering Service Company were awarded a 
contract for the construction of section "L," Marietta-Athens road, I. C. 
H. No. 157, in Washington county. 

" 'Construction operations were begun June 17th, shortly after the con
tract was received. Grading was completed about one month after this 
time and we were then ready to begin pJlJ.cing the foundation material. 

"'After careful examination of the geological formations in this section 
and after discussing the matter with a number of the towns people, it appears 
that there were only two available sites from which a suitable sand stone for 
foundation purposes could be obtained. Whereupon, Engineering Service 
Company selected samples of the sand stone, one sample from the property 
of a Dar! Ellis and the other from the property of a Mr. White. 

" 'After due time for the completion of the test, the manager of the 
Engineering Service Company called at your laboratory, secured a copy of 
the report on the tests of the stones and submitted these copies to your div
ision engineer, Mr. R.N. Waid, who is in charge of the work. 

"'After careful comparison of the results of these tests, and the require
ments of the specifications, your engineer acquiesced that we proceed to quarry 
stone on the Ellis pr~perty until he could get down there, providing such 
material was the best that could be found. Of this, we gave him every assur
ance that we had made a thorough and conscientious effort t() locate a stone 
of better quality. Probably on account of other duties not permitting, your 
engineer did not arrive until the lapse of a couple of weeks, during which time 
we had proceeded to quarry the sand stone in a rather large way, as our time 
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for the completion of the highway was drawing near, and as we then sup
posed we were quarrying a stone which was thoroughly suitable for the por
pose mentioned. 

" 'In the meantime, it appears that a number of the local men who were 
r.ot on the friendliest terms with this Darl Ellis, had decided among them
selves, that if it were in their power to do so, they would prevent the use of 
the Ellis stone in the construction of the highway. 

"'Your Mr. Waid, together with the county highway superintendent, 
Mr. Weeks, and the county commissioners, visited the quarry and examined 
same. It was then decided that they did not care to have this material used 
for foundation purposEs. We immediately requested a suggestion on their 
part as to where we might open a quarry. One of the body of commissioners, 
a Hr. Henry, who lives near this road, stated that he knew of no better 
quarry than the one on Mr. White's property which had already been rejected 
by the t.est of your labdratory. Your department then suggested that the 
type of construction be changed radically, in that a limestone foundation be 
used instead of the sand stone and that the thickness be reduced to four 
inches. This proposition was rejected by the board of commissioners, who 
in the meantime had learned that there was silicious formations on the prop- · 
erty of Mr. Calendine, about one mile west of the improvement. Your 
engineer, a member of the body of commissioners, and the contractor, viewed 
this formation which was found to be a thoroughly hard, apparentiy durable 
stone. 

" 'It was then suggested that as Engineering Service Company, working 
under the directions of the highway department had quarried considerable 
stone on the Ellis property, that they be indirectly compensated for their 
work by being required to place six inches of this hard stone instead of eight 
inches of the other. This was generally known among the abutting property 
owners and at that time met with their approval. 

" 'Engineering Service Company was told by your engineer, Mr. Waid, 
that as soon as the county commissioners signified their acquiescence in the 
proposal, your official sanction would likely be given. Whereupon your 
~ounty highway superintendent placed his stakes and in the presence of an 
inspector the foundation was placed to a depth of six inches except between 
stations 1068+50 to 1078+50, where it was determined that seven inches 
should be used. 

" 'Engineering Service Company now stands ready to place the lime
stone top course with the bituminous binder as originally agreed, and they 
do hereby respectfully pray that you give your official sanction to the sub
stitution which was suggested by the officials and executed in accordance 
with their wishes by Engineering Service Company. 

"'Yours respectfully, 
"'ENGINEERING SERVICE COli!PANY, 

" 'Per (Signed) 
Clifford Shoemaker, Manager.' 

"I am also attaching hereto copy of an interview between Mr. Shoemaker 
of Engineering Service Company, Mr. Waid, the division engineer, and 
myself on May 21, 1917. 

"I am also transmitting herewith a copy of our contract with Engineer
ing Service Company which I would be pleased to have you return and re
spectfully ask your opinion as to whether or not I may legally comply with 
the request of Engineering Service Company. 
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"I shall be glad to deliver to you our entire file for examination should 
you desire it." 
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You also attach transcript of a certain interview between yourself and Mr. Shoe
maker, together with l\1r. Waid, the division engineer in your office. This inter
view is too lengthy to quote, but I shall make a note of the same in certain re
spects. You also enclose a copy of your contract with Engineering Service Com
pany, but this i,s also too lengthy to quote only in certain parts which are vital in 
respect to the question you ask. 

In short, your question has to do with this: 

May the plans, specifications and estimates for the construction of a 
highway be modified after the bid has been submitted and the contract let 
and the work under the contract partially completed? 

In answering this question I desire, first, to call your attention to an opinion 
rendered by my pred€cessor, Ron. Edward C. Turner, on September 5, 1916, found 
in Opinions of Attorney General, 1916, volume II, page 1504. The syllabu'S of this 
opinion is as follows: 

"Where a contract for a bridge is required to be let at competitive bid~ 
ding and is so let, ther'e is no authority for changing the plans and specifi
cations after the contract is awarded." 

On pag'e 1505 of the report Mr. Turner uses the following r~asoning: 

"It should first be observed that the contractor is entitled to complete 
the work according to the origi$1 plans and specification.s and to receive 
therefor the agreed price. His rights u~ his contract cannot be violated 
by the county and if he were to refuse to accede to any change in plans or to 
agree to an omission of certain parts of the work in consideratioq of a re
duction in compensation, there would be no necessity for a further discussion 
of the matter. I am ~atisfied, however, that even should the contractor 
agree to a change of plans and to the construction of another and more ex
pensive railing in consideration of an increased compensation, or should h,e 
agree to waive his right to construct the railing and to accept a reduced com
pensation with the idea that a separate contract might thereafter be let for 
the construction of the railing, there is no method by whic]l such contract 
might be so made between the county and the contractor as to preserve the 
requirement of competitive bidding." -

Mr. Turner held that even though the parties interested might desire to change 
the plans and specifications, yet this could not be .done because qf the fact that it would 
destroy the requirement of competit,ive bidding. In other words, the taxpayers and 
those assessed for the making of the improvement have a right to demand that the 
contract be let to the lowest and best bidder. In order that the contract may be 
let to the lowest and best bidder the bid must have been made with a view to certain 
plans, estimates and specifications. Those who bid upon the work rely upon the 
fact that the road will be constructed in the manner S\lt out in the plans and speci
fications, and they bid accordingly. 

In the contract entered into by and between the state of Ohio and Engineering 
Service Company there is a definite specification as to the matter of the sandstone 
foundation, which is in words and figures as follows: 
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"Sandstone shall meet the following requirements: 
"It shall be clean, sound, durable, and of uniform quality. 
"When tested in accordence with the methods described in the Appendix 

of Material Specifications No. 5 the stone shall show in the abrasion test a loss 
of not more than twenty-five per cent., and a toughness of not less than 
three (3)." 

The specifications, which are a part of the contract, further provide as follows: 

'.'Depth of sandstone foundation, 8 inches at center, 8 inches at sides." 

The Engineering Service Company now asks that the specifications be changed 
to .read "6 inches" instead of "8 inches." Why is this requested? In a way to repay 
them for stone quarried on the farm of Darl Ellis, which stone so quarried was not 
used. If the stone quarried on this farm came up to the standard set out in the plans 
and specifications, the contractor should have used the same, and no one could have 
prevented his using the same. If the stone did not come up to the standard set out in 
the specifications, then the contractor could nqt use the same, and would be com
pelled in order to fulfill his contract to go elsewhere to get his foundation course of 
stone. It is not clear just why the contractor left this stone and went elsewhere, but 
in the interview above mentioned Mr. Cowen asked this question: 

"State why. Was it a personal matter or the quality of the stone?" 

Mr. Shoemaker, answering for Engineering Service Company, said: 

"Well, it was a personal matter, but they jumped behind the quality of 
the stone and I can substantiate this statement by saying that their sugges
tion of another quarry was one that had been tested and showed a stone of 
far inferior quality." 

In another part of this interview Mr .. Shoemaker says: 

"The suggestion to change from a soft stpne which has been quarried 
on the property of Darl Ellis was made by the board of county commissioners. 
They stated it was their desire to have 6 inches of the harder stone in pref
erence to 8 inches, and to quote them literally 'or even 18 inches in depth 
of a material from the property of Darl Ellis' " 

Mr. Shoemaker says he really did get a better material by going elsewhere to 
quarry it; but, as said before, the contractor was ·compelled to get a material that 
would come up to the specifications made a part of the contract, and no better than 
provided for in the specifications. 

It is suggested that the state highway commissioner in a way acquiesced in the 
quarrying of stone on the Darl Ellis farm, but, like all other matters that are carried 
on verbally, just what was said and done by the highway department is uncertain. 
It is also uncertain as to what the county commissioners said and did. To obviate 
this liability to a misunderstanding, written contracts are made, and both parties 
should be held to the terms of the written contract. It would be a most dangerous 
principle to hold that the written contract can be modified by oral communications, 
and further, such a principle is contrary to law. 

Any taxpayer would have the right to enjoin the payment of money for the con
struction of this work with a six-inch foundation. This for the reason that the plans 
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and specifications call for an eight-inch foundation of sandstone, and for the further 
reason that the work might have been let for a much less sum had the specifications 
provided for a six-inch foundation instead of an eight-inch foundation. 

It is true the copy of the letter sets forth that the county commissioners are 
agreeable to a change to six inches; that the abutting property owners in a way are 
agreeable to a change; but even if this might be taken as true it does not take int~ 
consideration the rights of the taxpayers in the matter of the const'ruction of this 
road. 

Hence answering your question specifically, I am of the opinion that, in a case 
where the specifications call for an eight-inch foundation of sandstone of a certain 
quality and grade, and bids are received thereunder and the contract let, the speci
fications can not afterwards be changed so as to provide for a six-inch foundation. 

370. 

Further, I concur in the opinion of my predecessor above mentioned. 
I am returning herewith copy of your contract submitted with your letter. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
BROWN, BELMONT, CHAMPAIGN, HOCKING, MORGAN, PREBLE. 
SHELBY AND WARREN COUNTIES. 

CoLUMBus, Omo, June 16, 1917. 

HoN. CLIJ\'TON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-I have your communication of June 9, 1917, enclosing certain final 
resolutions in reference to the construction of highways, upon which you ask my ap
proval. Said resolutions are as follows: 

"Brown county-Section 'A,' Ripley-Hillsboro road, I. C. H. No. 177. 
"Belmont county-8ection 'C,' National road, I. C. H. No. 1. 
"Champaign county-Section 'q,' Urbana-West Jefferson road, I. C. H. 

No. 188. Type 'A.' 
"Champaign county-Section 'q,' Urbana-West Jefferson road, I. C. H. 

No. 188. Type 'B.' 
"Champaign·county-Section 'q,' Urbana-West Jefferson road, I. C. H. 

No. 188. Type 'C.' 
"Hocking county-Section 'A-1,' Logan-McArthur road, I. C. H. No. 

397 (also duplicate). 
"Morgan county-Section 'H,' McConnelsville-Athens road, I. C. H. 

~1~ . 
"Preble county-Section 'R,' Eaton-Greenville road, I. C. H. No. 210 

(also duplicate). 
"Shelby county-8ection 'A-1,' Urbana-Sidney road, I. C. H. No. 192. 
"Warren county-8ection 'D,' Cincinnati-Chillicothe road, I. C. H. 

No.8." 

I have examined these final resolutions carefully and find them correct in form and 
legal, and am therefore returning the same to you with my approval endorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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370~. 

ALIEN E~EMIES-MAY BE LICENSED AS STATIONARY ENGINEER
INDUSTRIAL COMMISSION MAY TAKE ALLEGIANCE INTO CON
SIDERATION WHEN DETERMINING THE FITNESS OF APPLICANTS. 

1. Alien enemies peacefttlly resident in the United States are entitled to be licensed 
as stationary engineers upon equal terms with other persons. 

2. Such persons are likewise not disqualified by their allegiance alone from being 
licensed as boiler operators; but the industrial commission may take such fact into con
sideration, 1.vith other facts, in determining the fitness of a particular applicant to operate 
a steam boiler. 

CoLUMBus, Omo, June 18, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-·! acknowledge receipt of your letter of May 19th, requesting my 
opinion upon the question 

"whether or not alien enemies are entitled to take examinations for the posi
tions of stationary engineer and boiler operator, and whether or not licenses 
may be granted to them if they successfully pass such examinatiol)s." 

In a recent opinion to the industrial commission I endeavored to deal somewhat 
carefully with the principles which should govern its action upon claims arising under 
the workmen's compensation law and asserted by subjects of Germany and others. 
The principles therein applied were developed from the root principle upon which is 
predicated the disability of an alien enemy to sue in the courts of a belligerent country, 
which disability is established by and is a part of the municipal common law of this 
country and this state. 

I pointed out in the course of that opinion that at the foundation of all the rules 
which had been worked out through the adjudicated cases bearing upon the subject 
is the idea that as a matter of public policy the enrichment of the resources of or com
mercial intercourse with the enemy country during the war must be prevented; that 
hence all acts and contracts, the direct or indirect effect of which is to produce such 
enrichment or intercourse, are illegal and proscribed; and that even the assertion of 
the remedial right of enforcement of contracts or property rights vested prior to the 
outbreak of the war is likewise prevented or suspended during the continuance of the 
w~ • 

It was also pointed out therein that because of the foundation principle above 
referred to the persons against whom the rules described are operative are not those 
who are merely citizens or subjects of the enemy country, but rather those who, re
gardless of their nationality in the sense of citizenship or technical allegiance, actually 
reside within the territorial boundaries of the enemy's civil jurisdiction or military 
control, or otherwise by their voluntary acts have effected such a de fado adherence 
to the enemy or subjection to his power as that the enrichment of the individual's 
resources will bring property or funds within the potential reach of the enemy's exac
tions. Therefore, though upon the theory of implied license, subjects of the enemy 
country peacefully resident within the territory of the belligerent country, are really 
not treated as alien enemies at all, but rather as alien friends; and even those who 
actually reside within the territory of friendly or neutral states cannot be said to have 
the status of alien enemies, but are rather to be treated as alien friends for the purpose 
of the rule discussed in the said opinion. 

In short, all the conclusions at which I arrived in the opinion referred to were 
based upon the fundamental principle which denounces the aggrandizement of the 
enemy's pecuniary resources. 
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It is obvious that this principle has no application to the question now under 
consideration. If subjects of the enemy_ country who reside in the state of Ohio and 
here apply for licensure in the respects referred to in your letter are to be denied the 
privilege of obtaining such licenses upon meeting the conditions which are exacted 
of all others who similarly apply for like licenses, it is clear that such denial cannot 
be predicated upon any of the principles or rules actually applied to the solution of 
the question answered in the previous opinion. Rather, such denial, if it is to be made, 
must be grounded upon some notions as to the status of the subjects of an enemy 
country peacefully residing within the territory of the belligerent country. 

What is that status? Clearly such persons are "aliens" and if alienage per se 
constitutes a disqualification for the purpose now under consideration, as it might 
possibly, the question is answered. However, it is clear that unless the statutes pro
viding for the issuance of such licenses them~elves require that the recipient thereof 
shall be a citizen, such requirement does not exist, for it cannot be implied. 

The purpose of laws like those under consideration is to regulate the conduct of 
certain occupations with a view to the preservation of the public safety by insuring 
the possession of certain technical or empirical qualifications on the part of those who 
are to be permitted to carry on such occupations. The class of persons to whom such 
laws are intended to apply includes those who, in the absence of such le6islation, would 
be permitted by the policy of the common law to engage therein-or more exactly, 
those who but for such reasonable exercise of the police power would have a right to 
pursue such lawful occupation. On this point the law makes no discrimination be
tween aliens as such and citizens. The natural right to carry on lawful occupa
tions is, I think, conceded to aliens as such, and no authority need be cited in 
support of this principle. 

Without pursuing the subject further I may say that I am of the opinion that 
alienage in and of itself is no natural disqualification against licensure of the kind 
mentioned by you. Indeed, I assume that this has been the understanding and prac
tice of the commission in time of peace. 

We may, therefore, lay on one side all peculiar attributes of status which result 
from alienage in anrl of itself an!f address our:>:!lve,; to the considcmtion of the que~tion 
as to whether and to what extent enemy chararter fastens itself upon aliens of the class 
under consideration by reason of the existence of the state of war. , 

In the earlier opinion referred to it was pointed out that such enemy character 
undeniably exists for some purposes and has certain significance even as to those per
sons who reside peacefully within the territory of the belligerent state. Thus, in theory, 
the property of such persons is subject to confiscation-though as a principle of living 
law this consideration may be disregarded as the rule is virtually, if not entirely, obso• 
Jete. Again, such persons may be required to register their names and addresses, may 
be excluded from certain residential areas, and may even be held prisoners or detained 
in definitely appointed places; but when such restrictive measures are applied and 
have been complied with by the persons affected thereby the result seems to be an · 
implied safe-conduct which entitles such persons to maintain virtually the status of 
alien friends for the time being. 

(Porter v. Freudenberg (1915), 1 K B., 857; and other authorities cited 
in the opnion referred to.) 

In this country at the present time since the issuance of the president's proclama
tion under and by favor of permanent statutes of the United States, coupled with. 
the enrollment of all aliens under the registration law put into effect since the former 
opinion was ·written, together with the more fundamental principle that in the absence 
of any positive political action the acquiescence of the government in the continued 
presence of resident "alien enemies" is to be presumed and safe-conduct may be in-
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ferred therefrom, all lead to the conclusion that subjects of Germany who reside in 
this state and have complied with all the regulations prescribed by the federal 
government for the conduct of such persons are entitled to be regarded as under safe
conduct and for many purposes at least as "friends" and not as "enemies." 

In spite of these principles, does enough "enemy character" adhere, so to speak, 
to such persons as to disqualify them from being the recipients of licenses which may 
be regarded as privileges emanating from the state? Ai3 broadly stated, this question 
is of tremendous and far-reaching importance. It, however, can be as broadly an
swered, I think, by careful consideration·of the real foundation of the rules last above 
referred to respecting "safe-conduct." 

What is it that may affect the liberty of subjects of an enemy country residing 
within the territory of the belligerent? And what is it that when put into effect. and 
even when withheld entirely, results in an implied safe-conduct? The answer in both 
cases may be summed up in the phrase "political action." 

A subject of Germany residing in the United States may be imprisoned, possibly 
his property may even be confiscated, but if either of these things occurs it will be 
because of political action. At the present time subjects of Germany residing in this 
country do so under an implied and even express safe-conduct, provided they conduct 
themselves in accordance with the regulations prescribed for them; but these regu
lation1), and the safe-conduct itself, are the result of political action. 

The principle then must be, i think, stated thus: 
Subjects of an enemy country residing in a belligerent state are susceptible to 

such repressive measures as the state in the exercise of its police power may choose 
to take respecting them; but in the absence of the exertion of such police power through 
repressive measures, and particularly when the measures that have been taken in 
effect guarantee safe-conduct, the common law visits upon them no inimical conse
quences and virtually regards them as "friends." 

The answer to your question, then, must be sought not in the common law, but 
in the statutes themselves through which the police power of the state in this particu
lar has been exercised. I quote the following sections of the General Code: 

"Section 1048. Each person who desires to act as a steam engin!Jer shall 
make applieation to the district examiner of steam engineers for a license, 
upon a blank furnished him, and shall pass an examination in the construction 
and operation of steam boilers, steam engines and steam pumps, and in the sub
ject of hydraulics. The examination shall be conducted under the rules and 
regulations adopted by the chief examiner which shall be uniform through
out the state. The district examiners, assistant chief examiner and chief 
examiner may administer all oaths or affirmations to any applicant when
ever the same is m,ade necessary by the rules and regulations adopted by 
the chief examiner." 

"Section 1049. If, upon such examination, the applicant is found pro
ficient in such subjects, a license shall be granted him to have charge of and 
operate stationary steam boilers and engines of the horse power required by 
law, for one year from the date on which it is issued. Upon written charges 
after notice and hearing, the district examiner may revoke the license of a 

· person guilty of fraud in obtaining such license, or who has become insane, 
or is addicted to the liquor or drug habits to such a degree as to render him 
unfit to discharge the duties of a steam engineer." 

"Section 1050. Upon application, the person to whom a license is issued 
under the provisions of this chapter shall be entitled to a renewal thereof 
annually, unless the district examiner for a cause named in the preceding 
section and upon notice and hearing shall refuse such renewal." 
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"Section 1052. A person dissatisfied with the action of a district ex
aminer in refusing or revoking a license or renewal thereof, may appeal to 
the chief examiner of st€am engineers, who shall investigate the action of 
the district examiner. If the chief examiner finds that such action of the 
district examiner was justified under the requirements of this chapter, he 
shall sustain him in his action; if he finds that the district examiner was not 
so justified, he shall require him to issue a license to the person making the 
appeal." 

"Section 1058-1. Any person who desires to operate or have charge 
of a stationary steam boiler of more than thirty horse power, except boilers 
which are in charge of a duly licensed engineer, shall make application to 
the district examiner of steam engineers for a license so to do, upon a blank 
furnished by the examiner, and shall successfully pass an examination upon 
the following subjects: the construction and operation of steam boilers, 
steam pumps and hydraulics, under such rules and r~gulations as may be 
adopted by the chief examiner of steam engineers, which rules and regula
tions and standard of examination, shall be uniform throughout the state·. 
If, upon such examination, the applicant is found proficient in said subjects 
a license shall be granted him to have charge of and operate stationary steam 
boilers of the horse power named in this act. Such license shall continue 
in force for one year from the date the same is issued, and upon application 
to the district examiner may he renewed annually without being required 
to submit to another examination. Provided, however, the district examiner 
may, on written charges, after notice and hearing, revoke the license of any 
person guilty of fraud in passing the examination, or .who for any cause 
has become .unfit to operate or have charge of stationary steam boilers, pro
vided, further, that any person dissatisfied with the action of any district 
examiner in refusing or revoking a license or renewal thereof, may appeal 
to the chief examiner who shall review the proceedings of the district examiner.'" 

"Section 871-11. On and after the first day of September, 1913, the 
following departments of the state of Ohio, to wit: commissioner of labor 
statistics, chief inspector of mines, chief inspector of workshops and fac-

. tories, chief examiner of steam engineers, board of boiler rules, and the state· 
board of arbitration and conciliation, shall have no further legal existence, 
except that the heads of the said departments, and said boards, shall within 
ten days after the said date submit to the governor their reports of their 
respective departments for the portion of the year 1913 during which they 
were in existence, and on and after the first day of September, 1913, the 
industrial commission of Ohio shall have all the powers and enter upon the 
performance of all the duties conferred by law upon the said departments.'" 

• 

"Section 871-22. It shall also be the duty of the industrial commission 
and it shall have full power, jurisdiction and authority: 

"(1) To appoint advisers, who shall without compensation, assist the 
industrial commission in the execution of its duties; to retain and assign 
to their duties any or all officers, subordinates and clerks of the commissioner 
of labor statistics, the chief inspector of mines, the chief inspector of work-· 
shops and factories, the chief examiner of steam engineers, the board of 
boiler rules, chief inspector of steam boilers, the state board of arbitration 
and conciliation, and the state liability board of awards. 

• • • • • • • • • 

"(11) On and after September 1, 1913, to examine and license persons 
who desire to act as steam engineers, and persons who desire to operate 
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steam boilers and persons who desire to act as inspectors of steam boilers; 
to provide for the scope, conduct ·and time of such examinations, to provide 
for, regulate and enforce the renewal and revocation of such licenses, to 
inspect and examine steam boilers and to make, publish and enforce rules 
and regulations and orders for the construction, installment, inspection 
and operation of steam boilers and all appliances connected with steam 
boilers and to do and require and enforce all things necessary to make such 
examination, inspection and requirement efficient. * * *" 

"Section 871-24. All duties, liabilities, authority, powers and privileges 
conferred and imposed by law upon the * * * chief examiner of steam 
engineers, assistant chief examiner of steam engineers, district examiners 
of steam engineers, the board of boiler rules, head of the department of the 
hoard of boiler rules and the chief inspector of steam boilers, assistant chief 
inspector of steam boilers, general inspectors of steam boilers, special in
spector of steam boilers, * * * are hereby imposed upon the industrial 
commission of Ohio and its deputies on and after the first day of September, 
1913. 

"All laws relating to the * * * chief examiner of steam engineers, 
assistant chief examiner of steam engineers, district eXI1miners of steam 
engineers, the board of boiler rules, head of the department of the board 
of boiler rules and the chief inspector of steam boilers, assistant chief ~
spector of steam boilers, general inspector of steam boilers, special inspec
tors of steam boilers, * * * on and after the first day of September, 
1913, shall apply to, relate and refer to the industrial commission of Ohio, 
and its deputies. Qualifications prescribed by law for said officers and their 
assistants and employes shall be held to apply, wherever applicable, to the 
qualifications of the deputies of the commission assigned to t-he performance 
of the duties now cast upon such officers, assistants and employes." I j 

In the first place, I do not believe that under the group of sections last above 
quoted the industrial commission has any power to add to or subtract from the quali
fications which an applicant for either of the kinds of licenses mentioned in your letter 
must have in order to receive a license. It is true that the commission has very broad 
powers, but in this particular its powers are clearly limited to enforcing and adminis
tering the statutes as it finds them. For this purpose, therefore, the existence of 
discretion in the Commission is to be determined by the sections of the General Code 
relating to examinations for steam engineers licenses and examinations for boiler 
operators licenses. 

The statutes are not exactly alike. Sect!on 1048 applicable to steam engineers 
licenses, requires that each person desiring such license to pass an examination in 
certain subjects conducted under the rules and regulations adopted by the chief ex
aminer which shall be uniform throughout the state. If the applicant is found pro
ficient in the subjects in which he is examined his license must be granted to him; 
but such license may be revoked for fraud, insanity or addiction to the liquor or drug 
habits to such a degree as to render the licensee unfit to discharge the duties of a steam 
engineer. 

I have no hesitancy in advising that the authority of the chief examiner (the 
industrial commission) to prescribe rules and regulations goes at least as far as indi
cated by the causes of revocation in section 1049. That is to say, for obvious reasons 
I think the commission by rule may refuse to grant a license or even an examination 
to a person guilty of fraud in making his application, or who is insane, or who is ad
dicted to the liquor or drug habit to such a degree as to render him unfit to discharge 
the duties of steam engineer. It would te idle in such cases to require a license to be 
issued and then to cause it to be revoked immediately. 
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The question, then, arises as to whether or not the commission by its rules may 
add a personal disqualification other than those mentioned in section 1049 General 
Code. That is to say, suppose that in the opinion of the commission a man might 
he unfit to discharge the duties of steam engineer for some reason other than because 
of his lack of technical proficiency as subject to be ascertained by examination, and 
likewise other than insanity or addiction to liquor or the drug habit, has the com
mission under its inherited power to adopt rules and regulations for the conduct of 
examinations authority to add such qualification? 

In the face of the decision in Harmon v. State, 66 0. S. 249, this question would 
appear to be answered in the negative. This decision, however, has been very much 
discredited, and there is grave doubt as to whether it states correct principles of law. 

In Theobald v. State, 10 C. C. N. S. 536, the present law for licensing stationary 
engineers was considered and held to be constitutional, all the objections alleged in 
Harmon v. State under the old law having been removed. Of the provision for rules 
and regulations for the conduct of examinations the court, per Marvin, J., says, at 
page 539: 

"The same provision is found in the old act in this regard, but in the 
present statpte there is found what is not found in the old, that the rules and 
regulations under w):rich examinations shall be hel,d shall be uniform through
out the state, and 'tlUI.t'these r.ules·and regulations shall be adopti!d by the chiet 
examiner. Now it l.s said thai; practically the objections to the old statute 
exist as against the new. 

"The court said, in the ca!}ll referred to, that a district eycaminer could 
in fact make the law for his district, limited only by his will as to what shall 
constitute the standard of the qualification of engineers, and that this was 
granting legislative authority to this examin,er. 

"Under the provisions of the present statute, as has already been shown, 
the rules arrd regulations for the examination are fixed by the chief examiner 
and are to be uniform throughout the state, and that seems to us clearly t 
make him not a legislative but an administrative officer with power only 
execute th,e statutes enacted by the g'e"neral assembly. • • *'' 

It did not seem to occur to the court in this case that by "rules and regulat'lons" 
qualifications other than those enumerated in the statute or by necessary inference 
therefrom could be p.rescribed; for the court goes on in the remainder of the opinion to 
point out that the very enumeration of subjects in which an examinatiop should be 
had saved the amended statute from the criticism leveled at the old in Harmon v. 
State, supra. 

In view of the history of the law providing for the licensing of steam engineers, 
I am of the opinion that the law is not to be so interpreted as to vest in the chief ex
aminer, or the industrial commission as his successor, any power by rule or regulation 
to add to the qualifications of the applicant anything not expressed in or implied 
from the statute. 

I might come to another conclusion were it not for such history, but that history 
precludes the discussion of the problem of delegation of legislative power in general, 
and I therefore conclude with respect to the statutes relative to the licensing of steam 
engineers, that the industrial commission may not refuse to grant a license to a person 
who has by his examination been found proficient in the subjects in which he has been 
examined, though, in the opinion of the commission, he may be a person "unfit to 
discharge the duties of a steam engineer," unless such "unfitness" arises from fraud 
in obtaining a license, insanity, or addiction t{) the drug or liquor habits. 

In short, in the case of steam engineers' licenses the political action necessary to 
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withdraw the privileges of residents generally from the subjects of Germany who are 
law-abidng residents of this country is not embodied in the law in question, and au
thority to take it is not thereby delegated to the industrial commission. 

Coming now to boiler operators I note that section 1058-1 General Code is strik
ingly similar in phraseology to sections 1048 and 1049 General Code, except in one 
point. It is therein provided that the district examiner (i. e. the industrial commis
sion) may revoke the licellE'e of a person "who for any cause has become unfit to operate 
or have charge of stationary steam boilers." It will be observed that this difference is, 
for the purposes of this opinion, a very material one. In the case of steam engineers 
the only unfitness which would justify revocation of a license-and upon the reasoning 
of this opinion would justify refusing to issue it in the first instance-is such unfitneES 
as would result from insanity or from the ~quor or drug habits; in the case of boiler 
operators, however, the commission as the successor of the chief examiner may revoke 
-and hence refuse to issue-a license when the licensee or applicant is for any cause 
unfit to operate or have charge of stationary steam boilers. 

The constitutionality of this provision might be seriously questioned in view of 
the state of the Ohio law on the general subject hereinbefore referred to, and especially 
in view of Harmon v. State, supra; but for our present purposes the constitutionality 
of this provision will be assumed, with the qualification only that the word "unfit" is 
not to be regarded as vesting in the commission any arbitrary power; and that the phrase 
"for any cause" in the same connection must be taken to mean for some cause bearing __ 
relation to the public safety the protecton of which is the great ohject of the law. 

This being the case, the question arises as to whether the industrial commission 
must or may lawfully determine, if it finds such to be the fact, that a riaident alien 
enemy is, on account of his allegiance tb the enemy country and on that account 
alone, unfit to operate a steam boiler. 

In King v. London County Council (1915) 2 K. B., 466, mandamus to compel the 
issuance of a moving picture license to a compQny a majority of whose shareholders 
were non-resident alien enemies was ref~sed on the ground of discretion by the same 
court which in The Continental Tyre and Rubber Company v. Dailer (1915) 1 K. B., 
893, referred to iln my previous opinion to the commission, had held that the enemy 
character of an English corporation could not be predicated on the character of its 
shareholders or managers. In other words, the English ~;ou'rt of appeals held that 
though the company in question was not technically an alien enemy company, yet 
the Lpndon County Council m~ght in the reasonable exercise of a discretion to be 
exercised for the protection of the public safety refuse it a license on the ground of 
stock controJ by alien enemies. 

This is the only case either in England or in this country which I have been able, 
in a somewhat limited research, to find upon the question. Of course the constitu
tional question as to the delegation of legislative power could not arise in England, 
but once that question is gotten over and the problem is reduced to what is the exercise 
of a reasonable discretion it would appear that the decision might be of some service 
here. 

I't is at least clear from th'e case, however, that it can not be held as a matter of 
law that a peaceful resident of this country who happens to be a subject of Germany is, 
on account of his technical allegia'n~e, an unfit person to operate a steam boiler. The 
conclusion involves a weighing of evidence and tlie determination of facts in each 
individual case which the commission must make. · 

It is my opinion, therefore, that as to boiler operators the industrial commission 
is without authority to consider the fact of the German allegiance of a resident of this 
country a.S conclusively establishing the unfitness of the applicant to operate steam 
boilers; that the commission is of course not prohibited, as a matter of law, from deter
mining that such allegiance does not render a person "unfit;" and that in a case where 
the commission is considering the fitness of a particular individual, i. e., whether or 
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not he may, with due regard to the public safety, be entrusted with the operation of a 
steam boiler, you may take his enemy allegia,nce into consideration; with all other 
facts bearing thereon. 

371. 

Very truly yours, 
JosEPH McGHEE, 

AUorney-General. 

CLASSIFIED CIVIL SERVICE-HEALTH OFFICER MAY BE SELECTED 
AS EXEMPT FROM SAME-SANITARY POLICEMAN MAY NOT 
BE SO SELECTED. 

The health officer appointed by the municipal board of health is as "assistant" to 
such board, and may be selected as exempt from the classified civil service under paragraph 
"8" of section 8 of the civil service law. 

The sanitary policemen appointed by such board are not "assistants" in contem· 
plation of the provision of said section and may not, therefore, be selected as exempt from 
the classified service tmder favor of the provision of said paragraph. 

CoLUMBus, Oa10, June 16, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-On April 27th you addressed the following inquiry to this de
partment: 

"In a non-charter governed city, has the board of health the legal power 
to exempt the health officer and sanitary policemen from the classified service 
of the civil service laws of the state'?" 

It. is presw;ned by your inquiry that you desire to know whether the board of 
hralth hall the right to select the officers in question under favor of paragraph 8, of 
section 8 of the Moore-Barnes law, General Code, section 486-1 et seq. The pro
vision in question is as follows: 

"Section 486-8. ~ • • (a) * * * The unclassified service shall 
comprise the following positions which shall not be included in the classified 
service, and which shall be exempt from all examinations required in this 
act. 

* • • * • * * * • 
"8. Three secretaries, assistants or clerks and one personal stenog

rapher for each of the elective state officers; and two secretaries, assistant or 
clerks and one personal stenographer for other elective officers and each of 
the principal appointive executive officers, boards or commissions, except 
civil service commissions, authorized by law to appoint such secretary, 
assistant or clerk and steno~Q"apher. * * *" 

This section applies not only to state officers, but to those of the county and 
municipality. The appointive state officers and other elective officers than state 
officers are comprised in the latter division of the paragraph, as are also boards and 
commissions. It is seen, therefore, that this provision includes appointive state 
officers and state boards and also elective officers and boards and commissions whether 
they. be properly designated as state boards and commissions or not. 

That municipal boards are within the act is shown by the exception of the civil 
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service commission, which being in the plural must include the municipal civil serv
ice. It therefore follows that without this exception the municipal civil service com
missions would be able to avail themselves of the privilege given by the act, and as 
such municipal civil service commissions are excepted from the term "boards and 
commissions" it follows in like manner that such municipal boards and commissions 
are likewise within the privilege of the act, from which it is demontrated that the 
board of health alluded to in the inquiry is within the contemplation of the act and 
entitled to the exemption, so that it only remains to consider whether the officers 
mentioned are such officers as may be so taken out of the classified service. In order 
that this be so they should come under the exceptions in the paragraph itself,-that 
is, they should be either secretaries, assistants, clerks or stenographers. By elim
ination, they are not stenographers, they are not secretaries or clerks. Therefore, 
unless.they may properly be described as assistants they are not within the provisions 
of the act. 

An assistant is one who assists, and an assistant of an officer is one who would 
assist such officer in the prosecution of the duties of his office. In like manner, an 
assistant of a board would be one who assiBts t;;uch board in the prosecution of its law
ful duties. The assistant may not possess all the powers or have all the authority 
or fulfill all the requirements of his principal. This is especially true of a board, as 
no one but the board, properly speaking, can do the things done by it in the sense 
or in the manner iu which it does them itself. The board acts as a body through its 
members and by resolutions or motions spread upon its minutes and adopted by a 
majority of its members in accordance with law and with lawful and proper bylaws, 
This is true of every organization known as a board, and in as much as the statutes 
permit such board to have an assistant, it follows that the assistant must do different 
things and act in a different manner from the board itself, which things, however, 
must be confined to the objects of the existence of the board. Such objects in the case 
of a board of health are universally known, and the health officer and the sanitary 
policeu.an are chosen by the board, under power given them by statute to select and 
employ them for the purpose of carrying out the duties of the board. 

The health officer undoubtedly comes within the above description of an "as
sistant." He acts largE>ly in an advisory capacity to the board; is generally, although 
not universally, a doctor; and is in respect to some matters, and in a varying degree 
as to different boards and different circumstances, practically almost independent 
in his authority in furthering the purposes for which the board exists. He stands 
in a confidential relation to them, and in every view and fpr every reason is in al? high 
a degree an "assistant" as it is possible for a board to have. 

The case of a policeman is different. His dutiEs are entirely executive. He is 
entrusted with some discretion in carrying out some of the details; that is to say, if 
!i.e finds premises, albys, etc., in an unsanitary condition he issues orders and enforces 
them to have such matters corrected; but as to his general duties, they consist in 
carrying out the general regulations and specific orders of the board, nnd entirely 
in accordance with the instructions of the board and generally, also, he accepts in
structions from the health officer. So that his duties ore not of the same character 
as those of the health officer, but have a distinction therpfrom that is plainly dis
cernible. 

You are, therefore, advised that the board of health may select their health officer 
under favor of the provisions above quoted without receiving him upon an eligible 
list, but as to the sanitary policeman he is in the classified civil service and must be 
obtained from such list or in accordance with the civil service law: 

V cry truly yours, 
JOSEPH :\lcGHEE, 

Al/orney-Gencral. 
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372. 

CO"GXTY A"GDITOR-"GPOX IXFOR::\IATIOX TRAXS:\IITTED FRO~I 
BOARD OF REVIEW-HAS XO A"GTHORlTY TO REV AL"GE REAL 
ESTATE OX D"CPLICATE LESS THAX ITS TR"CE YAL"CE IX :\IOXEY 
-"GFOX S"GCH 1::\FOR:\IATIO::\ AGDITOR :\lAY :\lAKE REYAL"GATIOX 
OF BETTER:\IEXTS AXD DIPROVE:\IEXTS OX LAX.DS. 

ll'hcn the board of revision, acting under section 5604 G. C., as amended in 1917, 
calls to th~ attention of the county auditor the fact that a parcel of real estate, as such, has 
fer a number of years been assessed upon the tax duplicate at rery much less than its true 
value in money, the county auditor is without pou·er to act in any respect directly ttpon 
such informaticn; the prorisions of section 5604, which assumes that he has pou·er to toke 
such a~lwn, r.ot being effectire in tll£mselt•es to git'e him sttch pou·a, and there being no 
such pow£r under other secti011s of the General Code. 

The county auditor has pou·er to act upon information transmitted to him under 
section 5604 in the remluation of improvements and betterments on lands, in t•·hich ezoent 
his action affects only the current duplicate; and in case taxable land has been entirely 
omitted from the duplicate, in which aent his action may affect not ortly the current dupli
cate but nlso any of the jil'e ]Jreceding years unless during that time the property has changed 
ownership. 

CoLL:~IB"CS, OHIO, June 16, l!H7. 

HoN. JoHx V. CA~IPBELL, Pro.<entting Attorney, Cincinnati, Ohio. 

DEAR Sm:-1 acknowledge receipt of your letter of May 12th requesting my 
opinion upon the following question: 

"\Yhere a parcel of real estate ha~, for a numhf'r of years past, been asseEsed 
upon the tax duplicate at very much less than its true value in money, can 
the county au<lit01, untler the pro·.'i~ions of Generul Cotle, sPdiom; ,jGO~, 

.5573 and 5576, as amended, by having the matter ('ailed to the attention 
of the board of revision and upon the report of that board to him, and notice 
by him to the owner, proceed to ascertain the true value in money of such 
real estate for each of the prccedin!!; five years and thereupon make a sub
sequent addition for such preceding five years, to the amount of such portion 
of the true value as shall have escaped taxation during such previous years?" 

The sections referred to by you as amended by legislation of 1917, now in effect, 
are as follows: 

"Section 560!. When the county board of revision discovers or has its 
attention called to the fact that, in a current year or in any year during the five 
years next preceding, any taxable land, building, structure, improvement, 
minerals, mineral rights, personal property or other taxable property in the 
county, has escaped taxation or been listed for taxation at less than its true 
value in money, the board may investigate the same and report to the county 
auditor all facts and information in its possession relating to the same. The 
county auditor shall make such inquiries and corrections as he is authorized 
and required by Jaw to make in other !'ascs in which real and personal prop
erty has es('aped taxation, or has been improperly listed or valued for taxa
tion." 

"Section 5573. If the county auditor discovers that any tract of land 
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or any lot or part of either, has been omitted, he shall add it to the list of real 
property, with the name of the owner, and ascertain the value thereof and 
place it opposite such property. 

"In such case he shall add to the taxes of the current year the simple 
taxes of each and every preceding year in which the property has escaped taxa
tion, not exceeding, however, five years, unless in the meantime the property 
has changed ownership, in which case only the taxes chargeable since the last 
change of ownership shall be added; or the owner thereof, if he desires, may 
pay the amount of such taxes into the county treasury, on the order of the 
auditor." 

"Section 5576. Such county auditor, if he ascertains that a mistake was 
made in the value of an improvement or betterment of real property, or that 
the true value thereof was omitted, shall return the correct value, having first 
given notice to the owner or agent thereof, of his intention so to do." 

Section 5604 G. C. expressly authorizes· and directs the county board of revision, 
under the circumstances therein named, to report to the county auditor any facts 
and infom1ation .in its possession to the effect that any "taxable land" as well as any 
"building, structure, improvement, minerals, and mineral rights" has "been listed 
for taxation at less than its true value in money." The county auditor is then author
ized to make "such inquiries and corrections as he is authorized and required by law 
to make in other cases in which real and personal property has escaped taxation, or 
has been improperly listed or valued for taxation." That is to say, so far as section 
5604 is concerned, it would appear that the legislature in enacting it assumed that the 
county auditor would be authorized to make inquiries and corrections in cases where 
real property, consisting of land only, or of land and buildings together, had been im
properly listed or valued for taxation. 

However, neither of the other two sections referred to by you gives to the county 
auditor any power to revalue land as such. Under section 5573 he may place a valua
tion upon any tract of land, etc., which has been omitted from the duplicate, going 
back five years, unless the property has in the meantime changed ownership. Under 
section 5576 he may correct a mistake in the valuation "of an improvement or better
ment of real property," or supply by original valuation an omission in the assessment 
of such improvement or betterment; but he may not under this section revalue real 
estate itself as a whole, i. e., the land irrespective of the improvements.or betterments. 

I kn'ow of no other sections of the General Code at present in force which give 
the county auditor power to revalue lalld as such except when it -has been omitted 
from taxation entirely. Section 5604 ca"n nbt be giveh such effect. It is true that it 
purports to con~er independent power upon the county auditor in that it requires him 
to "make such imJ.uiries and corrections as he is authorized and required by law to 
make in other cases." That is to say, this form of expre8sion might seem to imply 
that the power of the county auditor to act upon information furnished him by the 
board of revision is separate ahd distinct from the power which he has to act upon 
his own initiative "in other cases." This inference would be justified if the clause in 
<fuesti6n should stop with the phrase "in which real and personal property has escaped 
taxation!' but it does not do so. In the form in which it stands it merely authorizes 
the auditor, uptm the i'nstigatio.n of the board of revision, to make such inquiries and 
corrections as he is authorize'~ to make in other cases in which (for present purposes) 
real and personal property has been improperly listed or valued for taxation, but 
he is not authorized by law to make any inquiries and corrections in other cases where 
real property, as distinguished from improvements and betterments thereon, has 
been improperly valued for taxation. 

I am of the opinion therefore that the power of the county auditor under the 
sections quoted by you is limited to the revaluation of improvements and better-
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ments, as to the valuation of which he finds that a mistake was made at the last assess
ment thereof. Under this section his action can affect only the current duplicl!lte. 
I£ the property has escaped taxation altogether then under sec.tion 5573 he may go 
back for five years, or until the last chaii'ge of ownership, as suggested by your question. 

That the power of the auditor extends thus far is, I think, reasonably clear when 
it is taken into account that in original section 5576 the power to correct a mistake 
in the value of an improvement or betterment was vested in the personal property 
assessor. It is clear under this section that the power extended virtually to every 
valuation, i. e., the correction of fundamental errors as distinguished from clerical 
errors; the reasons for this change are, I think, sufficiently plain. By amending sec
tion 5576 in 1917 the general assembly, consistently with its policy respecting other 
sections, has merely transferred this power to the county auditor, the nature of the 
power remaining unchaii'ged. 

373. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ENGINEER-HOW TO BE EMPLOYED UNDER SECTION 2411 TO ASSIST 
COUNTY SURVEYOR-8ECTION 2411 G. C. DOES NOT AUTHORIZE 
EMPLOYMENT OF ENGINEER TO SECURE DATA TO ENABLE HIM 
TO TESTIFY AS EXPERT WITNESS IN CONSERVANCY COURT. 

Section 2411 G. C. authorizing the employment of an engineer to assist the county 
surveyor, contemplates tmployment in such manner as wiU make the engineer ond his 
assistant engineer, rodmen, inspectors, etc., employes of the county, and does not authorize 
a contract with an independent contractor whereby such contractor is to furnish his own 
assistants and execute the work entirely in accordance with his own ideas, without b&ing 
subject to the orders of the county commissioners. 

N&ither does such section authorize the employment of an engineer for the purpose 
of securing dato to enoble him to testify in a conservancy court concerning the advisability 
of adopting plans outlined by the conservancy board for ]wod protection in the district. 

CoLUMBus, 0Hw,June 16, 1917. 

HoN. R. A. KERR, Prosecuting Attorney, Troy, Ohic. 

DEAR SIR:-On May 14, 1917, I rendered you an opinion No. 243 in connec
tion with the contract of the county commissioners of Miami county with John W. 
Hill for engineering services. In that opinion I held that because no certificate was 
filed by the auditor under section 5660 G. C , the contract was void and the engineer 
could not compel the commissioners to pay the balance of $545.00 due. In that 
opinion I stated: 

"From these authorities it is clear that inasmuch as the county auditor 
did not file the certificate under section 5660 G. C at the time the commis
sioners entered into this contract with Mr. Hill, they (the county commis
sioners) did not enter into a legal· agreement and the balance of $545.00 
cannot, therefore, be legally paid Mr Hill. 

"The above being true, discussion of whether or not county comrcis
sioners might have had the power to enter into said contract, as set out 
herein, is unnecessary." 
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I am in receipt of a communication from George T. Poor, attorney for Mr. Hill, in 
which he calls my attention to section 2413 G. C. and states that the auditor's cer
tifi~ate to this contract was not necessary; this upon the theory that the contract 
was made· under section 2411 G. C. 

It was my view at the time opinion No. 245 was written that the contract could 
not be made under section 2411 and that inasmuch as it had to be made under other 
authority, ,if it could be made at all, the audit{)r's certificate was necessary, and not 
being filed its omission was fatal. 

Since the receipt of Mr. Poor's letter I feel that a consideration of his objections 
call for an opinion and I wish to address to you, therefore, this communication upon 
the question of whether or not a contract could have been made under section 2411 G. C. 

Section 2411 G. C. reads: 

"When the services of an engineer are required with respect to roads, 
t~rnpikes, ditches or bridges, or with respect to any other matter, and when 
on account of the amount of work to be performed, the board deems it neces
sary, upon the written request of the county surveyor, the board may em
ploy a competent engineer and as many assistant engineers, rodmen and 
inspectors as may be needed, and shall furnish suitable offices, necessary 
books, stationery, instruments and implements for the proper performance 
of the duties imposed on them by such board." 

Section 2413 G. C. reads: 

"The board of county commissioners shall fix the compensation of all 
persons appointed or employed under the provisions of the preceding sec
tions, which, with their reasonable expenses shall be paid from the county 
treasury upon the allowance of the board. No provisions of law requiring 
a certificate that the money therefor is in the treasU'ry shall apply to the 
appointment or employment o( such persons." · 

From a reading of section 2411 it is at once apparent that the employment con
templated therein is such as will give the county commissioners a continuing juris
diction over those employed. In other words, it intended that those employed under 
its provisions should be employes of the county and not independent contractors. 

An independent contractor is defined in 26 Cyc., page 970, as follows: 

"One who contracts to do a specific piece of work, furnishing his own 
assistants and executing the work entirely in accordance with his own ideas, 
or in accordance with the plan previously given to him by the person for 
whom the work is done, without being subject to the orders of the latter in 
respect to the details of the work, is an independent contractor." 

Surely this is not the kind of employment furnished by section 2411 G. C. At
tention is called to the following provisions of the act: 

"The board may €mploy a competent engineer and as many assistant 
engineers, rorlmen and inspectors as may be needed, and shall furnish suit
able offices, necessary books, stationery, instruments and implements for 
the proper performance of the duties imposed on them by such hoard." 

Section 2413 G. C., originally a part of the same act, provides in part: 

"The board of county commissioners shall fix the compensation of all 
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persons appointed or employed under the provisions of the preceding sec
tions, which, with their reasonable expenses shall be paid from the county 
treasury upon the allowance of the board." 

These provisions make it plain that. the engineer contemplated by these sections 
is not an independent contractor who may furnish his own assistants and execute 
the work entirely in accordance with his own ideas, without being subject to the orders 
of the county commissioners, but that these sections authorize the appointment of 
such an engineer as will be a county employe, performing such duties as the county 
commissioners see fit to impose upon him from time to time, aided, if necessary, by 
assistant engineers, rodmen and inspectors also appointed or employed by the county 
commissioners, and doing the work under the supervision of the county commissioners 
from an office furnished by the commissioners and with instruments, etc., provided 
by the commissioners as well. No where in the act can any authority be found for 
an agreement with an independent contractor whereby such contractor furnishes his 
own assistants and executes the work entirely in accordance with his own ideas. 

Neither do I think the subject matter of the contract falls within the terms of 
:;:ection 2411. Section 2411 G. C. provides in part: that an engineer may be employed 
by the county commissioners "when the services of an engineer are required with 
respect to roads, turnpikes, ditches or bridges or with respect to any other matter." 

In Lewis' Sutherland Statutory Construction, volume II, page 814, section 422, 
it is stated: 

"When there are general words following particular and specific words, 
the former must be confined to things of the same kind." 

This doctrine has been accepted by the courts of this state in many decisions 
which may be cited. 

"General words, following particular and specific words, must, as a gen
eral rule, be confined to things of the Rame kind ai! those Rpecified." Rhultz 
v. Cambridge, 38 0. S., 659. 

See State v. Johnson, 64 0. S., 270. 

The plain effect of these authorities on section 2411 G. C. is to make us view it 
as though it read as follows: 

When the services of an engineer are required with respect to roads, tum
pikes, ditches or bridges, or with respect to any other SIMILAR matter. 

The question then is, do services, such as were contracted for in this ilistance, come 
within this dzscription? The language of the section would indicate that the legislature 
meant to authorize the employment of an engineer for services in connection with the 
construction or improvement of roads, turnpikes, ditches, bridges or other similar 
work within the county. It further indicates that it has reference to such work as 
the county surveyor will ordinarily be compelled to do but is unable to perform be
cause of the amount of the work to he done. 

Work to be done in this case was not construction or repair work within the county 
but engineering work to be done in connection with two other counties for the pur
poses of opposing the plan of the Miami conservancy district. A reading of the res
olution and the contract clearly shows that the whole object of the employment was 
to gather information upon which to base arguments for the substitution of a flood 
prevention plan without dams for that with dams adopted by the Miami conservancy 



1014 OPINIONS 

board. It was not such county work as would come within the scope of the official 
duties of the surveyor but was work to be done in connection with the question of 
flood prE)vention, not as a county, but as a district proposition, and upon a scale and 
in a manner surely not dreamed of by the legislature that enacted section 2411 General 
Code. 

From these considerations I am of the opinion- that the county commissioners 
were without authority to make this contract under section 2411 General Code and 
that if they had any authority at all to make the contract, such contract was sub

. ject to the provisions of section 5660 General Code and the auditor's certificate not 
being furnished under this section the omission was fatal to the legality of the con· 
tract. 

374. . 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY BOARD. OF EDUCATION-MAY CREATE NEW DISTRICT BY 
UNITING VILLAGE AND RURAL DISTRICT-A REMONSTRANCE 
FILED AGAINST SUCH ACTION-BHOULD CONTAIN NAMES OF MA
JORITY OF ELECTORS OF ENTIRE NEW DISTRICT. 

Where a county board of education creoted a new school district and a remonstrance 
is filed against such action, such remonstrance must contain the name of a majority of the 
quo lifted electors of the entire new district. 

A county board of education may create a new district by uniting a village GtJd a rural 
district. 

CoLUMBus, OHio, June 16, 1917. 

RoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR Sm:-You sJibmit for my opinion tlie following statement of £acts: 

"Th~ county board of education in Marion county, Ohio, acting under 
the authority of section 4736 G. C., created a new school district by uniting a 
Village s.chool district and a rural school district. In accordance with a clause 
of section 4736 'said arrangement shall be carried in'to effect as proposed, un
less, within thirty days after the filing of such notice with the board of educa
tion, a majority of the qualified Eilectors of the territory affected by such 
order of the cou]lty board> file a written remonstrance with the county board 

. against the arrangement of such districts so proposed.' 
"In order to nullify the action of the county board, is it necessary that a 

remonstrance be signed by a majority of the electors residing ·in the newly 
created district as a whole; or will a majority of the electors residing in either 
of the original school districts nullify said action?" 

In addi,tion to the above I have also ascertained that the village district referred 
to in your communication had, at the time the new school district was created, a tax 
valuation of less than $500,000 and it was therefore necessary to delay answering 
your inquiry until the question as to whether such village school district was dissolved 
according to law, was decided for from that fact other questions in the case will be 
determined. · 
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This department held in opinion No. 341, rendered June 6, 1917, "that a village 
district which once existed and whose tax valuation falls below $500,000, is not by 
that fact alone dissolved." So that when the county board of education of Marion 
county, acting under authority of section 4736 G. C., created a new school district 
by uniting a village school district and a rural school district, it was acting within the 
scope of its authority. 

Said section 4736 G. C. provides in part: 

"Said arrangemen~s shall be carried into effect as proposed unless within 
thirty da.yl! after the tiling of such notice with the board or boards of education 
a majority of the qualified electors of the territory affected by such order of 
the county board file a written remonstrance with the county board against 
the arrangement of the school district so proposed." 

You inquire just what is meant by the territory affected. But one thing, it seems 
to me, can be meant by said language. The territory in the villa.ge district was just 
as much affected as the territory in the rural district. It was not a transfer of one dis
trict to another, but a creating of a new district out of the two and that this can be 
done unaer the above section. was decided by the court of appeals of Fairfield county, 
Ohio, April 26, 1917, in the case of Dillon Fisher v. J. W. Whittus, et al., in which case 
the county board of education created the Liberty Union village school district from 
the Basil villa.ge school district and the Baltimore village school district, and injunc
tion was asked to prevent such action. The plaintiffs claim that the coun'ty board of 
education was wholly without authority or power, statutory or otherwise, to create 
a new school district out of two village school districts and contended that the county 
board of education had no jurisdiction to dissolve village districts and create a new 
district therefor. But the court held: 

"The county"board of educatiofl has full and complete power and au
thority to create a new district from the territory embraced in them. No 
claim is made in the amended petition that advantage was taken by the 
electors of the new school district of the provisi~ns of General Code section 
4736, 'which said arrangements shall be carried into effect as proposed unless 
within thirty days after the filing of such notice with the board or boards of 
education a majority of the qualified electors of the territory affected by such 
order of the county board file a written remonstrance with the county board 
against the arrangement of the school district so proposed.' From a careful 
examination of section 4736 General Code, which further provides 'the county 
board of education is hereby authorized to create a school district from one 
or more school districts or parts thereof.' we are fully convinced that the 
county board of edqcation has full power and authority over village districts 
and may create a new district by consolidating two village districts. This 
language is clear, plain and explicit and certainly gives to the county board 
full and complete power in the premises." 

It is determined from the above language quoted from said decision that the 
county board not only has a right to create a new school district from two districts 
over which it has jurisdiction, but it is also suggested that the electors of the new 
school district failed to take advantage of the remonstrance proposition which is pro
vided for in said section 4736 G. C. and the conclusion is clear that all the territory 
of the new district is "territory affected by' such order of the county board" and that 
the limits of the entire district must be taken into consideration in ascertaining a 
majority of the qualified electors of the territory. Whatever construction is made 
applicable in relation to village districts over which a county board of education had 
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jurisdiction would, of coul'fe, apply to a viUage and a rural district over which the 
county board has jurisdiction as in your case. 

Answeri~ your question. specifically, then, I advise you that it is necessary that 
a remo!lfltrance be sigried by a majority of the electors residing in the newly created 
district as a whole in order to nullify the action of the county board in the creation of 
a new district. 

375. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

CITY COU.KCIL-MAY PROVIDE FOR CREATION OF BOND FUND-AND 
MAY PROVIDE IN BOND ORDINANCE HOW SAME SHALL BE EX
PENDED-MEMBERS OF COUNCIL ELECT ALL OF THE E:\'IPLOYES 
THEREOF. 

A city council may authorize the creation of a bond fund for the purpose of extending, 
enlarging and imprm·ing a municipal water ucrks system and may provide in the bond 
ordinance that such fund shall be expended only for the purpose of paying the cost and 
expense of constructing such u·ater lines as council may specifically prov·ide by resolution. 

Under the provisions of section 4210 G. C. the members of council elect all of the em
ployes thereof no matter whether they are called assistants to the clerk of council or desig
nated by some other name. 

CoLUMBus, Omo, June 16, 1917. 

Bureau of Inspection and Supercision of P'l{blic Offices, Columbus, Ohio. 

GENTLEJ\IEN:-Under date of May 9, 1917, you submitted for my opinion the 
following propositions; 

"(I) When council by ordinance has authorized bond issues for the 
purpose of extending, enlarging and improving the water works system, 
such ordinance of authorization containing the following clause: 

" 'Section 5. That the proceeds of the sale of said bonds shall be placed 
in the city treasury to the credit of the water works fund and shall be dis
bursed upon proper vouchers for the payment of the cost and expense of 
constructing water lines as authorized by resolution of council and for no 
other purpose whatever,' 
"may council later, by such resolution, restrict the laying of water pipe to 
certain streets and alleys, the cost thereof being paid from the proceeds of 
the bond sale authorized by ordinance, first mentioned, or has the director 
of public service the discretion as to the streets and alleys in which water 
pipe may be laid? 

"(2) In view of the provision!l of section 4210 G. C., has council the 
authority to select the assistants to the clerk of council, or may said clerk 
select his own assistants?" 

The first question which you submit has reference to a situation in which a city 
council has created a general bond fund for the purpose of extending, enlarging and 
improving the water works system thereof but has provided in the ordinance author
izing the issue of bonds that said fund shall be expended only for paying the cost and 
expense of constructing such extensions of the water lines as the city council mav 
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specifically authorize by resolution. You are desirous of knowing, therefore, whethPr 
the council or the service director of a city has the authority to determine on what 
particular streets water pipes shall be laid. 

Sedion 3956 G. C. provides: 

"The director of public service shall manage, conduct and control the 
water works, furnish supplies of water, collect water rents, and appoint 
necessary officers and agents." 

Section 3961 G. C. provides in part: 

"Subject to the provisions of this title, the director of public service 
may make contracts for * * * the enlargement and repair * "' "' 
manufacture and laying down of pipe * * * and for all other purposes 
necessary to the full and efficient management and construction of water 
works." 

Section 4328 G. C. provides: 

"The director of public service may make any contrart or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than five hundred dollars. When 
an expenditure within the department, other than the compensation of persons 
employed therein, exceeds five hundred dollars, such expenditure shall first 
be authorized and directed by ordinance of council. When so authorized 
and directed, the director of public service shall make a written contract 
with the lowest and best bidder after advertisement for not less than two 
nor more than four consecutive weeks in a newspaper of general circulation 
within the city." 

Section 4240 G. C. provides: 

"The counP.il shall have the management and control of the finances 
and property of the corporation, except as may be otherwise provided, and 
have such other powers and perform such other duties as may be conferred 
by law." 

Section 4211 G. C. provides: 

"The powers of council shall be legislative only, and it shall perform 
no administrative duties whatever and it shall neither appoint nor confirm 
any officer or employe in the city government exrept those of its own body, 
except as is otherwise provided in this title. All contracts requiring the 
authority of council for their execution shall be entered into and conducted 
to performance by the board or officers having charge of the matters to which 
they relate, and after authority to make such contracts has been given and 
the necessary appropriaticDm'lde, council shall take no further action thereon." 

Section 3956 supra vests in the city service director the authority to manage, 
conduct and control its water works system. Section 3961 supra authorizes him to 
make contracts with reference to the management and collBtruction of said water 
works system, subject to the provisions of law relating to the entering into of agree
ments by the director of public service of a city. Section 4328 supra provides that 
the director of public service may make any contract or purchase supplies or material 
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or provide labor for any work under the supervision of his department not involving 
more than $5CO.OO, but requires that before he shall make an expenditure, other than 
for the compensation of persons employed in his department, in excess of $500.00, he 
shall first be authorized and directed by ordinance of council, and when so authorized 
and directed, shall make a contract only with the lowest and best bidder after proper 
advertisement. Section 4240 supra places in the city council the management and 
control of the finances and property of the corporation except as may be otherwise 
provided. Section 4211 supra makes the powers of council legislative only and for
bids it performing any administrative duties except as is specifically provided. Said 
section also goes on to state that after council has authorized the making of a con
tract for a city and has made the necessary appropriation therefor, the board of officers 
having charge of the matters to which said contract relate shall execute same and 
conduct them to performance and that council shall take no action further than the 
authorization and appropriation of funds therefor. 

From the foregoing provisions of the General Code it can be gathered that it is 
necessary for the council of a city to make an appropriation of funds before a valid 
contract can be entered into by the administrative officials of a city having charge of the 
matter or matters to which said contract relates and that when the expenditure which 
will be made in pursuance of said contract is in excess of $500.00, said council must 
specifically authorize and direct the particular officer or board having charge of same 
to enter into said contract. 

The particular facts that you state do not disclose whether or not the expendi
ture for the water lines in question will involve the expenditure of an amount in excess 
of $500.00 and hence i.t is impossible to determine from them whether it is necessary 
for the director of public service to be authorized and directed .to make a contract for 
said water mains extension. However, the facts do show that the moneys received 
from said issue of bonds were ordered placed in a general water works fund to be used 
for the extension, enlargement and improvement of the water works system by con
structing such water lines as the council might authorize by resolution. I see no reason 
why the council might not provide that this bond fund cou1d only be expended for 
paying the cost and expense of constructing such specific extensions to the water works 
system as it might see fit to authorize by resolution. The council of a city is vested 
with the lawmaking power of such municipality, and the management and control 
of the finances and property of such city is placed in its control except in so far as 
administrative duties with respect to same are in the hands of the executive officers 
of the city. The council provides the funds that are necessary to take care of the ex
penditures of the city and it is right and proper that it should exercise control over 
the purposes for which the money is to be spent, and the mere fact that it had decided 
to authorize the director of public service to spend this bond fund for the making 
of only such water extensions as it might specifically provide for would not mean 
that the council had gone beyond its lawmaking power and was endeavoring to exer
cise some of the executive authority of the director of public service. 

The following language from the opinion of Summers, Judge, in The City of 
Akron v. Dobson, 81 0. S. 66, at page 77, sustains the conclusion that I have reached 
with respect to the power of the city council in regard to its control over appropri
ations: 

"The council provides the money for carrying· on the government, either 
by a levy of taxes or an issue of bonds, and it is proper that it should have 
some control over the expenditures, but considering these sections in the 
light of the purpose of the code we think their requirements are met by an 
ordinance making an appropriation and stating generally the purpose for 
which it is made, and authorizing the directors to enter into contracts to effect 
that purpose. If the directors do not have or retain the confidence of the council, 
it is in the power of the council to be more specific." 
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Answering your first question spEcifically, then, I am of the opinion that where 
a. city council has created a bond fund for the purpose of extending, enlarging and. 
improving its water works system, it may provide in the bond ordinance that such 
fund shall be expended only for the laying of water lines in such streets and alleys as 
council may provide by resolution, and that the city council is vested with the au
thority to determine what specific water lines shall be constructed. 

Your second inquiry is whether under the terms of section 4210 G. C. the city 
council or the clerk of council select the assistants to the clerk of council. 

Section 4210 G. C. reads as follows: 

"Within ten days from the commencement of their term, the members 
of council shall elect a president pro tern, a clerk, and such other employes 
of council as may be necessary, and fix their duties, bonds and compensation. 
The officers and employes of council shall serve for two years, but may be 
removed at any time for cause, at a regular meeting by a vote of two-thirds 
of the members elected to council." 

It seems clear from the provisions of the foregoing section that the members of 
council themselves elect such employes as are necessary for the needs of council. 
Specific provision is made for the election of a clerk and a president pro tern, but 
nothing is said as to any other specific positions. Hence, we must presume that the 
determination of what other employes are needed is left to the discretion of council. 
I cannot see that it makes any difference whether these employes are called assist
ants to the clerk of council, or whether they are called by some other names in so far 
as their selection is concerned. as the plain wording of the statute shows clearly that 
the power of selecting them is vested in the members of council. 

Answering your second question specifically, then, I am of the opinion that the 
members of council elect all of the employes thereof no matter whether they are 
called assistants to the clerk of council or whether designSted by some other name. 

376. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

VILLAGE COUNCIL-POWER TO SEPARATE LABOR AND MATERIAL 
REQUIRED FOR STREET IMPROVEMENT-AND HIRING EM
PLOYES DIRECT. 

A village council has no right to separate the labOr and materiul required in the im
proving of a street, where the cost of the improvement wiU exceed $500.00, and let the contract 
for the muterial needed at public bidding and then do the labor part of some by hiring the 
necessary employes directly, since such a procedure would violate the purpose and intent 
of section 4221 and 4222 G. C., which contemplates a public letting in such cases. 

CoLUMBUs, OHIO, Ju.!(e 16, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of May 8, 19p, I' received a communica~ion from 
Hob. Thomas EuOO.nk, village solicitor of New Madis6n, Ohio, requesting my opinion 

. on the following question: 
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"The engineel'>'s estimate for resurfacing, reprunng, and improving o,ne 
of our streets iii about $1,100 for materials and $1,000 for labqr. 

"The council wants to d~ the W!¥"k directly (section 3939 General Code 
as amended, vol. 106, page 538, clause 22). 

"Can they do this, letting out the contract for materials"alone, or does 
section 4221 require them to let out contract for both labor and materials?" 

Inasmuch as the request submitted by Mr. Eubank has reference to a question 
of public and great general interest I am taking the liberty of setting forth my views 
with respect to same i'n an opinion addressed to your bureau. 

Section 4221 G. C. reads as follows: -

"All contracts made by the cou:ncil of a village shall be executed in the 
name of the village and signed on behalf of the village by the mayor and 
clerk. When any expenditu,re other than the compensation of persons em
ployed therein, exceeds five hundred dollars, such contracts shall be in writing 
and made with the lowest and best bidder after advertising for not less than 
two nor more than four consecutive weeks ~n a newspaper of general circula
tion within the village. The bids shall be opened at twelve o'clock noon on 
the last day for filing them, by the clerk of the village and publicly read by 
h. " liD. 

The above section provides in effect that when any expenditure of a village exceeds 
five hllJldred dollars, except the compens::.tion of persons employed by it, it shall only 
be made after a contract has been entered into with the lowest and best bidder after 
proper advertising therefor. 

This section contemplates, then, that there a're two classes of expentditures in 
excess of five hundred dollars as far as·the powers of the village are concerned, one 
being expenditures for personal services and the other expenditti.res fo'r other than 
personal services. No difficulty arises in determin;ing the power and authority. of the 
village council, which. repreEents the village of course, in entering into contracts in 
excess of five hundred dollars "here the thing contracted for its personal services 
sure and simple, for it is clear that in such a case no advertising is required nor is it 
necessary to contract with the loweSt imli best bidder. However, where the work 
or thing contracted for einbraces.both labor and material, the question then arises 
as to whether or not the village council may separate the labor and material and con
sider the labor neceEsarily involved in the doing of the work in q~stion under the head 
of personal services and thereby insist that it is not necessary for it to advertise for 
bids fo.r the doing of the labor part of the work. 

Section 4222 G. C., which throws some light upon this ques~ion, reads as follows: 

"Each such bid shall contain the full name of every person or company 
interested in it and shall be a·ccompanied by a sufficient bond or certified check 
on a solvent bank that, if the bid is accepted, a contract win be entered into 
and the peii'ormance of it properly secured. If the work bid for embraces 
both labor and material, they shall be separately stated, with the price thereof. 
The council may reje.ct any and all bids. The contract shall be between the 
corporation and the bidder, and the corporation shall pay the contract price 
in cash. When a bonus is offered for completion of contract prior to a speci
fied date, the council may exact a prorated penalty in like sum for each day of 
delay beyond the specified date. When there is reason to believe there is 
collusion or combination among bidders, the bids of those concerned therein 
shall be rejected." 
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It is noted from an examination of the provisions of the last mentioned section 
that the law ma,kes provision for publiC bidding on work whic,b. embraces both labor 
and material and that it requires that bids for work of sut:h character shall separately 
state the labor and material embraced in said work with the price bid therefor. Such 
a requirement, which is apparently mandatory in character, indicates to my mind 
the intention of the legislature tp require the letting at public bidding of all contracts 
in .~,xcess of five hundred dollarS" for the doing of work that embraceS both labor and 
material, and negatives any idea that the village council might have t]le right to sepa
rate the labor and material and let a contract for the material at public bidding and then 
do the actual labor required by the hiring of the persons required, although their com
pensation would be in exce~s of five hundred dollars. 

The provisionS of the General Code which require the letting of contracts in exce~s 
of five hundred dollars at public bidding were enacted for the purpose of protecting 
the taxpayer and preventing fraud and collusion in the expenditure of public funds 
and with the view also to having public work done on a competitive basis which would 
insure the doing of public work at the lowest price possible and give all persons interested 
a chance to bid on same. 

I am therefore of the opinion that the village council would have no right to separate 
the labor and material required in the improving of a street, where the cost of the 
improvement will exceed five hundred dollars, and let the contract for the materials 
needed at public bidding and then do the labor part of same by hiring the necessary 
employes directly, since I feel that such a procedure would be a violation of the purpose 
and intent of sections 4221 and 4222, supra, Which contemplate a public letting in such 
cases. 

In rendering this opinion I am invoking the same principles which caused one 
of my predecessors, Hon. Timothy S. Hogan, to reach a similar conclusion with respect 
to the power and at\thority of a city under a like state of facts, in an opinion rendered 
under date of July 9, 1913, to Hon. W. S. Jackson, city solicitor of Lima, Ohio, found 
in vol. II of the annual report of the attorney-general for the year 1913, page 1520. 

I have forwarded a copy of this opinion to Hon.· Thomas Eubank, village attorney, 
at New Madison, Ohio. 

377. 

Very truly yours, 
JOSEPH :\1cGHEE, 

Attorney-General. 

UNSALARIED INTERNE SERVICE-RESOLUTION OF STATE MEDICAL 
BOARD IN REGARD THERETO-NOT IN CONFLICT WITH SECTION 
1236. 

Resolution of state medical board in regard to unsalaried interne service not in con
flict with section 1286 G. C. 

CoLUMBus, Oaw, June 16, 1917. 

HoN. HowELL WRIGHT, .Member Ohio Senate, Cleveland, Ohio. 

DEAR Sm:-I am in receipt of your communication of April 17th, 1917, as follows: 

"As a member of. the legislature interested in proposed legislation, I 
desire to ask the opinion of the attorney-general relative to a resolution 
adopted by the state medical board, and the interpretation of certain terms 
contained in the same by the state medical board. 
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"The resolution and the questions are contained in the enclosed copy 
of my letter to the state medical board, under date of January 12, 1917. 
The interpretation of the terms in accordance with the questions asked is 
contained in the enclosed copy of a letter from the secretary of the state 
medical board, under date of January 19th. The approval of the inter
pretation as given by the secretary of the board in this letter is contained 
in the enclosed copy of a letter from the secretary under date of April 6th. 

"I desire to address to you the same questions as contained and ex
plained in my letter of January 12th, and to ask your interpretation of the 
terms "salaried" and "unsalaried'' interne service. In eXplanation I might 
add, can board and lodging or board and lodging plus any one of the items 
enumerated in my letter of January 12th, given to an interne in exchange 
or return for his services rendered in a hospital as such, be properly con
sidered a fee or compensation of any kind, direct or indirect? This quota
tion is from section 1286 of the medical practice act." 

Your letter of January 12, 1917, to the· state medical board is as follows: 

"Dn. GEORGE H. MATSON, Secretary, State Medical Board, Columbus, Ohio. 
"DEAR Dn. MATSoN:-The state medical board has adopted the fol

lowing resolution: 
"WHEREAS, the state medical board considers hospital interneship 

as furthering the better medical education of prospective practitioners. 
"BE IT RESOLVED-That unsalaried interne service shall be con

sidered as a part of the medical education course, and holders of such interr.e 
appointments shall not be required to be licensed in Ohio during their term 
of service, provided such internes at the time of their appointment file with 
the secretary of this board their respective preliminary and medical quali
fications, the date and term of the service and the name of the hospital, 

"BE IT FURTHER RESOLVED-That salaried interne service shall 
be considered as the practice of medicine and the holders of such interne 
appointments shall be required to secure licenses in Ohio, and 

"BE IT FURTHER RESOLVED-That all previous rulings of this 
board in conflict with these resolutions are hereby rescinded. 

"The executive committee of the Cleveland hospital council has con
sidered this resolution and instructed its secretary to address the follow
ing communication to the state medical board. As the hospitals are seri
ously concerned with the action taken the board is urged to reply to the 
questions asked at the earliest possible moment-if possible before the next 
regular meet-ing of the board, which I understand takes place in February. 

"In its resolution the board makes the distinction between unsalaried 
interne service and salaried interne service and requires that holders of un
salaried interne appointments shall not be required to be licensed, but that 
holders of salaried interne appointments must be licensed. In general the 
question as raised by the resolution referred to' and upon which the council 
seeks further light is, How are we to interpret "salaried" and "unsalaried?" 
What shall be the basis of distinction between these two clilssifications of 
interne service? 

"As you undoubtedly know, hospitals have different plans for com
pensating internes for service rendered. Practically all hospitals give board 
and lodging and laundry. In addition some provide a stipulated number 
of white uniforms each year. Some make cash allowances for incidental 
expenses, while certain others given in addition to board and lodging certain 
instruments such as a stethoscope, hammer, scissors, etc. 
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"The question of grave concern to the hospitals, as raised by your reso
lution, is this, Does the state medical board consider these items, individually 
and collectively, given by hospitals to internes in exchange or return for 
their services rendered in the hospitals as such, as salary, fee or compensa
tion of any kind, direct or indirect? It may be stated in another way: In 
what class of service, salnried interne service or unsalaried interne service 
shall the hospital place an interne who receives board and lodging or board 
and lodging plus any one of the items enumerated above in exchange or 
return for his services rendered in the hospital as such? You will probably 
note at once that the resolution of the board has raised a very important 
hospital question and will appreciate the necessity of an early reply. In 
addition may I say that the interpretation requested is likely to have im
portant bearing upon proposed legislation now under consideration." 

Your question resolves itself into this, can the receipt of board, lodging, laundry, 
uniform, instruments, and allowance for incidental expenses from a hospital by holders 
of interne appoint_ments be considered as a practice of medicine within the meaning 
of section 1286 G. C. 

Section 1286 G. C. provides as follows: 

"A person shall be regarded as practising medicine, surgery or mid
wifery, within the meaning of this chapter who uses the words or letters 
'Dr.,' 'Doctor,' 'Professor,' 'M. D.,' 'M. B.,' or any other title in connec
tion with his name which in any way represents him a!! engaged in the prac
tice of medicine, surgery or midwifery, in any of its branches, or who ex
amines or diagnoses for a fee or compensation of any kind, or prescribes, 
advises, recommends, administers or dispenses for a fee or compensation 
of any kind, direct or indirect, a drug or medicine, appliance, application, 
operation or treatment of whatever nature for the cure or relief of a wound, 
fracture or bodily injury, infirmity or disease. The use of any such words, 
letters or titles in such connection or under such circumstances as to induce 
the belief that the person who uses them is engaged in the practice of medicine 
surgery or midwifery, shall be prima facie evidence of the intent of such 
person to represent hin1self as engaged in the practice of medicine, surgery 
or midwifery." 

It will be necessary here to determine just what is meant by a fee or compensa
tion. Bouvier's Law Dictionary defines fee as follows: 

"A reward or wages given to one for the execution of his office or for 
professional services, as those of a counsellor or physician." 

19 Cyc., 462, defines fee as follows: 

"A charge or emolument; a compensation for particular acts or services; 
the term is distinguished from wages or salary in tllat it refers to compensa
tion for particular acts, whereas wages or salary refer rather to compensa
tion for work during a definite period of time." 

The court in the case of Winona & St. Paul R. R. v. Depman, 10 Minn., 267 
defines compensation as follows: 

"The primary significance of tile word compensation is equivalence and 
the second or more common meaning something given or obtained as an 
equivalent." 
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The court in the case of State v. She!don, Ill N. W. 372 (Neb.), held: 

"To compensate is to make a suitable reward for services. The word 
as used by the makers of the constitution relating to officers means a com
pensation or reward paid in return for the performance of an official duty." 

The court in the case of Frizzell v. Holmes, 115 S. W. 246 (Ky.), he1d: 

"Compensation in its ordinary acceptation applies not only to salaries 
but to compensation by fees for specific services, etc." 

Do any of the items mentioned in your communication come within these defi
nitions of the words "compensation" or "fee"? Are any of these items furnished to 
the interne given to him to compensate him for his labor, or as a recompense for his 
services? I think not. There is a different reason, it seems to me, why the hospitals 
furnish these items to their internes; for instance, board and lodging is furnished, 
not as compensation, but is given so that the interne will be at the hospital at all 
times. The very nature of his duties requires this so that he may be there to attend 
to any emergency that may arise. Other items are given him to save him from the 
extraordinary expense he would be put to by reason of his employment. A fee or 
compensation, to my mind, implies something more than merely repaying one for 
the expense he has been put to in the service of another, or given to him with a view 
of saving him from expense while in the service of another. A fee or compensation 
implies a net gain of something of value, money, over and above such expense. 

Answering you'r question specifically, I am of the opinion that board, lodging 
laundry, instruments, uniforms and allowance for incidental expenses, given to holders 
of interne appointments, cannot be construed to be salary under the resolution of 
the state medical board, herein quoted, or the receipt of the above mentioned items 
cannot be considered as a practice of medieine within the meaning of section 1286 
G. C. 

378. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

WHEN STATE ACQUIRES TITLE TO PROPERTY UPON WHICH THERE IS 
A LIEN FOR TAXE8-LIEN BECOMES MERGED IN LARGER TITLE 
-COUNTY AUDITOR NOT AUTHORIZED TO PUT PROPERTY ON 
DELINQUENT LIST WHEN TITLE IS IN STATE. 

I. The lien imposed by section 5671 G. C. upon real property for taxes thereon is 
that of the state~ and when thereafter the state acquires the fee simple title to such property 
the lien for such taxes is merged in the larger title of the state and thereby becomes lost. 

2. The county auditor is not authorized to put upon the delinquent land list prop
erty the title to which is in the state, and a tax sale made by him of such property is wholly 
void and confers no rights upon the purchaser against the state. 

CoLUMBUS, OHio, June 16, 1917. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-I am in receipt of a letter from you under date of May 9, 1917, with 
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which you enclosed a communication received by you from ::\Iessrs. Hedges, Hoover 
& Tingley, attorneys at law, Columbus, Ohio, apparently making some claim on behalf 
of :\lr. T. B. :\!iller by reason of the purchase by him of a tax title on the south half 
of inlot No. 152 in the village of Spencerville, Allen county; Ohio, after the property 
had been conveyed to the state of Ohio by :\lichael Connaughton and wife. The 
letter of the attorneys is as follows: 

"On the 11th day of February, 1913, Mr. T. B. Miller purchased the 
south half of inlot No. 152 in Spencerville, Allen county, Ohio, for taxes for 
the year 1911 and simple taxes for the year 1912; this property was purchased 
for the full amount of the taxes 828.35. 

"We understand from the auditor of Allen county, that this property 
was purchased by the state of Ohio from Michael Connaughton on July 15, 
1911, and that the deed was filed and recorded April 19, 1912. As far as 
third persons are concerned, this transfer took effect on the 19th day of April, 
1912, and for that reason the taxes for the years 1911 and 1912 are a lien on 
the property from the day preceding the second Monday of April. After 
the recording of this deed there would be no taxes, but prior to that time the 
taxes would be a lien. 

"We would be glad to take this matter up >\'ith you at your earliest con
venience." 

In your communication, after stating the facts with reference to the conveyance 
of this property to the state of Ohio and the transfer and record of the deed therefor, 
you set out the warranty clause of said deed, in part, as follows: 

"that the title so conveyed is clear, free and unincumbered and further 
that he w:ll warrant and defend the same against all claim or claims of all 
persons whomsoever, save and except the taxes and assessments coming due 
and payable in December, 1011, and thereafter. Those arc assumed by the 
grantee in addition to the ('onsideration her<'inbeforc mentioned." 

From the facts above stated it appears that at the time this property was con
veyed to the state of Ohio, to wit, on July 15, 1911, said property was subject to the 
lien of the state for the undetermined taxes for the year 1911. 

With respect to this question section 5671 General Code provides as follows: 

"The lien of the state for taxes levied for all purposes, in each year, shall 
attach to all real property subject to such taxes on the day preceding the 
second Monday of April, annually, and continue until such taxes, with any 
penalties accruing thereon, are paid." 

It is obvious that this lien is none the less the lien of the state by reason of the 
fact that such taxes are collected by local county officials, nor of the further fact that 
such taxes when collected arc distributable in part to local subdivisions, whether 
county, township, school district or municipality. 

Wasteney v. Schott, 58 0. S., 410, 415. 

The court in its opinion in this case says: 

"Hevenues are essential to the maintenance of the state and the execu
tion of its governmental functions. Taxation is a recognized constitutional 
and lawful means of raising such revenues for most, if not all public needs; 

2-Vol. II-A. G. 
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and the courts will take notice that general taxes levied by the state directly, 
or through local agencies to which it has delegated that power, constitute a 
source of revenue for use in the due performance of the functions of the state 
government. Whether voluntarily paid, or collected by suit, they go partly 
to the general funds of the state for its disbursement in the administration 
of public affairs, and are in part disbursed in the due course of local admin
istration by officers exercising the delegated powers of the state, deemed neces
sary and proper for that purpose. In the latter case, as well as the former, the 
fund belongs to the state's revenues, and the disbursement is for the public 
benefit, although local advantages may also result. Through county, town
ship, municipal, and other organizations, they are paid out in the adminis
tration of public justice, the maintenance of the public order and security, 
the support of the public schools and other purposes of a public nature pertain
ing to the state government. Hence, for all such taxes levied on real property 
the lien thereon provided by statute is declared to be in favor of the state." 

The lien and claim possessed by the state for the undetermined taxes on this 
property at the time the same was conveyed to it by Michael Connaughton and wife 
was an interest inferior in nature and quality to the fee simple title which it took by 
said conveyance, and said lien and claim were by operation of law merged and lost 
jn said conveyance. 

Reid v. State, 74 Ind., 252; 
Smith v. Santa Monica, 162 Cal., 221; 
Foster v. City of Duluth, 120 Minn., 484. 

The lien and claim of the state on this property for the undetermined taxes for 
1911 being merged and lost in the fee simple title acquired by the state by this con
veyance, and no taxes having thereafter accrued against this property while the same 
was owned by the state, nothing was purchased by Mr. Miller which can be the sub
ject of any claim against the state. Moreover, it appears that at the time Mr. Miller 
purchased this tax title not only had the title to this property vested in the state of 
Ohio, but also-if it be a matter of any significance here-the deed therefor had been 
transferred, filed and recorded. 

The title to this property being in the state, the auditor thereafter had no au
thority 'to put this property upon the duplicate for taxation, and still less had he 
authority to put the same upon the delinquent land list, and the tax sale made by 
him of this property to Miller was wholly void and conferred no rights upon the pur-· 
chaser. 

State of Ohio v. Griftner, 61 0. S., 203, 214. 

It is obvious that the conclusion above indicated is not affected by the fact that 
the state, in the deed delivered to it by Michael Connaughton and wife, assumed the 
taxes on this property payable in December, 1911, and thereafter. It is impossible 
to disassociate this agreement from the deed in which it is found, and inasmuch aR by 
the delivery of the deed taxes which were then a lien upon the property were merged 
in the conveyance, and no taxes thereafter accrued against the property while the 
same was owned by the state, it follows that there was nothing upon which the agree
ment with respect to the assumption of such taxes could operate. 

For the above reasons, I am of the opinion that Mr. Miller has no claim which 
you are required or authorized to adjust on behalf of the state. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 



ATTORNEY -GENERAL. 1027 

379. 

INTANGIBLE PERSONAL PROPERTY-WHEN SAME MUST BE LISTED 
FOR TAXATION IN OIDO. 

1. A persan who moved into Ohio, intending to make a place therein his permonent 
home, more than six months prior to the day before the second Monday in April, 1917, 
must list his intangible personal property, including notes secured by mortgage in foreign 
real estate, in Ohio in 1917. 

2. The fact that such mortgage-secured obligations 'Ire not taxable in the state wherein 
the real estate is located does not affect their taxability in Ohio; there was and is no pro
visian of Ohio law, whereby, by the payment of a ngistrotion fee or otherwise, such obligf'
lion may be made exempt )rom taxation in Ohio against the creditor mortgagee. 

CoLUMBus, OHio, June 16, 1917. 

HoN. C. A. WILMOT, Prosecuting Attorney, Chardon, Ohio. 

DEAR Sm:-Your letter of May 25, 1917, encloses a formal request for an opinion 
upon the foUowing facts: 

"Mr. M. was a resident of Michigan and owned a farm in 1\.fichigan; 
in August, 1916, he moved from Michigan to Geauga county, and purchased 
a farm in Chardon and Hambden townships in this county. The farm which 
he owned in Michigan was sold by Mr. M. a short time prior to August, 1916, 
Mr.· M. receiving as part payment of the purchase price of the farm in Miclugan 
a mortgage'in the smn of thi\rteen thousand dollars. The laws of Michigan 
provide that on the filing of a mortgage for record the owner of the mortgage 
may pay one-half of one per cent. of the amount of the mortgage, and on the 
paym~t of the sum of one-half of one per cent. the mortgage is not subject 
to taxation. Mr. M. filed his mort~age and paid to the recorder the sum 
of siXty-five dollars, and there is endorsed on the mortgage the receipt Rhow
ing the payment of the sixty-five dollars and that the mortgage is exempt from 
taxation in ~lichigan. 

''The assessor called on ~fr. :\f. for a list of his per&onal property and 
Mr. M. exhibited to the assessor this mortgage of thirteen thousand dollars, 
but claimed that he should not be required to list it for taxation in Ohio. 
Mr. l\1. will not have resided in the state of Ohio one year until aboUt the 
middle of August, 1917, having livetl in l\-Iichigan until the middle of August, 
1916. 

"The question which I desire to have your opinion on is: 'Shall this 
mortgage be listed for taxation in the state of Ohio before Mr. M. has re
sided one year in the state of Ohio?' 

"Second. 'Is thine· any provision of law by which Mr. M. upon the pay
ment of a fe.e similar to the Michigan registration fee escape the listing of this 
mortgage for taxation in Ohio?' " 

It is clear, of course, upon your statement that the present legal residence of the 
gentleman inquired abou't is in the state of Ohio; of course he has not acquired a voting 
residence in the state, but it appears that he has moved into Ohio with the intention 
of making a place therein his permanent home. Ohio is, therefore, his domicile of 
choice, and any reasonable legislation of Ohio respecting the taxation of his personal 
property wou,ld have to be sustained. 

The Ohio legislation which covers the subi,ect is as follows: 

"Section 5373. A person who has had his actual or habitual place of 
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abode in this state for the larger portion of the twelve months next preceding 
the day before the second Monday of April in each year, shall be a resident of 
this state for the purpose of taxation, and the personal property which he is 
required by law to list shall be taxable therein, unless, on or before that day 
he has changed his place of abode to a place without this state with the bona 
fide intention of continuing actually to abide permanently without this state. 
The fact that a person who has so changed his actual place of abode, within 
six months from so doing, again abides within this state, shall be prima facia 
evidence that he did not i~tend permanently to have his actual place of abode 
without this state. Such person, so changing his actual place of abode and 
not intending permanently to co_ntinue it without this state and not having 
listed his property for taxation as a resident of this state, for the purpose of 
having his property listed for taxation within this state, shall be deemed 
to have resided on the day when such property should have been listed, at 
his last actual or habitual place of abode within this state. The fact that 
a person whose actual or habitual place of abode during the greater portion 
of such twelve months has been within this state, does not claim or exercise the 
right to vote at public elections within this state, shall not of itself constitute 
him a nonresident of this state within the meaning of this section." 

It will be observed that by the provisions of tlus section the legislative poliey 
of this state as embodied therein does not go so far as to tax the personal property of 
all persons who reside within the state on tax-listing day, but that residence therein for 
the larger portion of the twelve months next preceding a day bfore the second Monday 
of April is required in order to establish what migllt be called a tax domicile herein. 

If Mr. M. moved into Ohio in August, 1916, he must have resided in Ohio for n. 
period between seven and eight months next preceding the second Monday of April, 
1917. Therefore he had established a residence in Ohio for the purpose of taxation 
and his personal property, money and credits held by him in Ohio must be listc<l for 
taxation here. 

The foregoing comments constitute an answer to your first question. 
Your second question may be answered by the short statement that there is no 

provision of law by which Mr. M., upon the payment of fees similar to the Michigan 
registration fee, may escape the listing of his mortgage for taxation in Ohio. 

A law has been enacted and passed providing for a registration on the Michigan 
plan. This act did not go into effect so as to in any way influence the result of the 1917 
assessment and, indeed, is not yet in effect. Moreover, it applies only to mortgages 
on Ohio property and does not in any way assume to exempt from taxation mortgages 
owned and controlled in Ohio by a resident of Ohio on property located in another 
state. 

Of course, it will make for clearness to observe that Ohio laws do not tax "mort
gages" as such at all, but rather the cretlit. Mr. M. is taxed because somebody owes 
him money. -

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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380. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF THE 
COUNCIL OF CLEVELAND HEIGHTS. 

CoL1:'MBUS, OHIO, June 16, 1917. 

The lnduJ3lrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:--
JN RE: Bonds of the village of Cleveland Heights, in the sum 0f 

812,000.00, for the purpose of improving highways l!•ading into said village. 

I have examined the transcript of the proceedings of the council and other officers 
of the village of Cleveland Heights relative to the above bond issue, and find the same 
to be in accordance with the provisions of the General Code relating thereto. 

I am, therefore, of the opinion that bonds of said village, properly prepared in 
accordance with bond form submitted, will, when signed by the proper offieer~, con
stitute valid and binding obligations of the village of Cleveland Heights. 

3Rl. 

Very truly yours, 
JoREPH McGHEE, 

Jlllornry-Gcneral. 

STATE BOARD OF E:MBALMING EXAl\HNERS-CONSTRUCTTON OF 
HOUSE BILL ~o. 224. 

1. li. B. 224 goes into effect on July 2, 1917. 
2. The wovision of section 1312 rrquiring 26 1reeks nf study doe.~ not nrrc.~sarily 

mean 26 consecul'il•e '!reeks. 
:3. The wm·d "practical" as used in sertinn 1:342 mrans actual lwmrlrdge of thr 

science of embalmirt(J gnined from training or ]Jraclice. 
4. The board has ]JO'll'cr, within the limitation., of section 1339 G. C., to ]Jay expcn.~es 

nf member to investigate curriwlum nf the different schools, prrwided it can not be r/eter
iued in any other manner. 

5. The 71hrase "admillancc to a high school" u.~erl in section 1342 requires evidence 
of elementary education as would admit to a. high school. 

6. It is discretionary with the state board of embalming examiners whether or not 
reciprocal licenses shall be issued and such license may be issued to licensed embalmers 
of another slate whether or not said license was issued prior to the lime H. B. 224 goes 
into effect. 

CoLUMBUR, OHIO, June 16, 1917. 

Hos. B. G. JONES, Pres. State Board of Embalming Examiners, Columbus, Ohio. 

D~;An Sm:-1 am in receipt of your !!Ommunication of April 16, 1917 us follows: 

"The last general assembly passed a new law regulating the practice 
of embalming in this state, and as it will be the duty of this board to place 
this law in operation, we respectfully ask your Ponstruction upon the fol
lowing question, to wit: 

"1. When does this law go into effect? 
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"2. Regarding the requirement that the applicant has to complete 26 
weeks of study, can the board construe this 26 weeks to be consecutive or not? 

"3. Regarding the word "practical" under the head of two years of 
p~actical experience, we would like your construction upon this word. 

''4. Has this board the power to pay the expenses of a member to investi
gate the curriculum of the different schools? this we believe should be done 
in order that we may be sure that these schools are complying with the law. 

"5. We would like your construction regarding what you would con
strue under the title 'admittance to a high school.' 

"6. Should our board, under the reciprocal clause, issue a license to 
embalmers of other states, whose requirements are the equal of ours, who 
secured their licenses previous to the enactment of this present law?" 

Your first question inquires when this law goes into effect. This law w:.~s pnRsPd 
March 21, 1917, and filed in the office of the secretary of state April 3, 1917. 

Section 1-c of nrtielc II of the constitution provides, in part, nR follows: 

"* * No law passPd by the geneml nRsPmbly shall go into effeet 
until ninety days after it shall have. been filed hy the governor in the office 
of t.hc secretary of state. * * *'' 

Under the above provision of tlw ronstitution this lnw goes into cffcrt ninety 
days from April 3, 1917. Therefore, I adviRe you, in nnswer to your first question, 
that this law goes into effect July 2, 1917. 

Your second question is as followR: 

"Hegarding the requirement that the nppliermt has to complete 26 
weeks of Rtudy, i'llll the l>onnl eonstrue this 26 weeks to he conscc·utivc or 
not:!'' 

Rection 1342 G. C. as amended hy the last gcneral asRemhly, provides: 

"Every person desiring to engage in the practice of embalming or the 
preparation of the dead for burial, cremation or transportation, in the state 
of Ohio, shall make a written application to the state board of embalming 
examiners for registration, giving such information as the said hoard may, 
by regulation, require for such registration. Each application must be 
accompanied by a fcc of one dollar with the certificates of three reputable 
('itizcns (one of whom shall be a licensed embalmer), that the proposcd 
applicant is of good moral character and statinll: his age and general educa
tion which shall be such as t.o entitle him or her to admittance to high school. 
If the said board shall find the facts set forth in the application to be true, 
the said board shall issue to said applicant a certificate of registration. Before 
a registered applicant can apply for and take an examination in the prac
tice of embalming or preparing for burial, cremation or transportation, the 
body of any dead person in the state of Ohio, said applicant shall have com
pleted to the satisfaction and approval of the said board a course consist
ing of at least twenty-six weeks of studies in the science of embalming, dis
infection and sanitation in a regular school of embalming, recognized by 
said board or shall have had at least two years of practical experience under 
a licensed embalmer in this state, during which time he or she shall have 
embalmed (arterially) at least twenty-five dead adult human bodies. All 
applications for a license to practice embalming and the preparation of the 
dead for burial, cremation or transportation in this state, must be made 
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to the state board of embalming examiners in writing and contain the name, 
age, residence and the person or persons with whom employed, the name 
of the school attended together with a certificate from two reputable citizens 
that the applicant is of legal age and of good moral character, also a certifi
cate under oath when required by the said board from the president or 
dean of the embalming school or college he or she has attended, that the 
applicant has complied with the requirements of said school or college or 
a certificate under oath, when required by said board, from the licensed 
embalmer under whom he or she has worked as an apprentice, that he or 
she has worked as an apprentice, that he or she has complied with the 
requirements of apprenticeship as set forth in this section. Each application 
must· be accompanied by a fee of ten dollars and the certificate of registra
tion. If after the state board of embalming examiners are satisfied that 
the applicant has qualified as set forth in this section, the said board shall 
cause the said applicant to appear before them and be examined in the 
subjects as set forth in the preceding section, and he must pass said exam
ination with an average grade of not less than seventy-five per cent." 

The above quoted section of the General Code simply provides for a course con
sisting of at least 26 weeks of study, etc. This section does not provide that the 26 
weeks shall be consecutive, and there is nothing in the section to indicate that it was 
the intention of the legislature that the 26-week period therein should be construed 
to be consecutive. Under this provision of section 1342 it is necessary only for the 
board to satisfy itself that the applicant has studied the required branches of the 
science of embalming for a period of time covering 26 weeks, regardless of whether 
or not the said 26 weeks are consecutive. If this rule were other,vise, it would in many 
instances work a hardship upon a student;.for example, a student starts his course, 
and before he has completed the same, he may have to give it up because of sickness 
or other reason. I do not think that it was the intention of the legislature that upon 
the removal of the disability he should be required to start his course anew. It would 
under these circumstances he only reasonable and fair to thP. student that he be given 
credit for the work he has completed, and that he be permitted to take up his course 
at the point where he left off, and which would not and could not be the case if this 
provision of the statute were interpreted to mean 26 consecutive weeks. 

The statute being silent on this point, I advise that your board cannot construe 
this provision of section 1342 to mean 26 consecutive weeks. 

Your third question is as follows: 

"Regarding the word 'practical' under the head of two years of practical 
experience, we would like your construction upon this word." 

The above quoted section of the statute provides that an applicant shall either 
take a course in the Fciencc of embalming in a school or "shall have had at least two 
years of practical experience under a licensed embalmer in this state, during which 
time he or she shall have embalmed (arterially) at least twenty-five dead adult human 
bodies. The legislature in this section not only provided that such applicant should 
have a certain amount of practical experience, but in the same sentence set forth what 
this practical experience should, in part, consist of, to wit: arterially embalming dead 
human bodies. 

Xow the only conclusion that can be drawn from the above quotation from sce-
1 ion 1342 G. C. is that the legiHiaturc meant hy pra~tical experience that the appli
cant should actually engage in the work of embalming human bodies under the direc
tion of a licensed embalmer. This view is strengthened by another clause in the same 
section which provides that the board may require a certificate under oath from a 
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licensed embalmer under whom he, or she, work!)d as an apprentice, that he, or she, 
complied with the requirements of this section. This part of the section clears up 
all doubt as to the meaning of the word "practical," as used herein. It can have no 
other meaning than that applicant should have two years of experience in the science 
of embalming human bodies. 

I, therefore, advise you, in answer to your third question, that the word "prac
tical" as used in this Eection means actual knowledge of the science of embalming 
gained from training or practice. 

Your fourth question is as follows: 

"Has the board the power to pay the expenses of a member to inves
tigate the curriculum of the different schools; this we believe should be done 
in order that we may be sure that these schools are complying with the law." 

Section 1342 G. C. provides in part as follows: 

"* * * said applicant shall have completed * * * a course 
* * * in the science of embalming, disinfection and sanitation in a reg
ular school of embalming, recognized by said board." 

This section of the above statute, above quoted makes no mention of what shall 
be recognized by the board, nor does it point out the standard required for these schools 
before they can be recognized by the board as provided in said section. The statute 
being silent on these points, there is only one conclusion at which we may arrive, and 
that is, the board must ascertain for itself the schools that are teaching a course in 
the science of embalming that would fit a graduate therefrom to perform the duties 
that will be required of him in actual practice in a proper manner, and that the school 
teaches the branches of the science of cmbalmim!!: required by this section of the 
statute. 

The board must further determine the method of arriving at these conclusions. 
Section 1339 G. C. provides that the members of said board shall receive "their 

reasonable and necessary traveling expenses while discharging the actual duties of 
their office." 

If in the opinion of the board it is impracticable to determine the fitness of an 
embalming school by other means than by a personal examination of the same, then 
your board has the right to make such inspection. If, however, it is possible for the 
board to determine the qualification of these various schools from other evidence than a 
personal examination, it would be the duty of the board to use such evidence in de
termining whether or not such schools should be recognized. For instance many of 
these schools publish a catalogue showing the courses taught, the number of hours 
such subjects are taught a week, the number of professors and associate professors, 
etc., teaching at said school. In many instancEs an examination of these catalogues 
might satisfy the board as to the qualifications and standing of such schools. -There 
are probably other ways for your board to determine whether or not these schools 
are up to the standard, without making a personal examination. However, it is a 
question of fact for your board to determine whether it is necessary to make a personal 
examination of these schools, or whether an examination of other evidence before 
the board is sufficient to enable you to pass upon the fitne~s of said school. 

Therefore, I advise you that in cases where the board finds that it is absolutely 
necessary to make a personal examination to determine the qualifications of said 
school, the expenses incurred in such investigation may be paid under section 1339, 
I might, however, in this connection call your attention to another provision of section 
1339, viz: 
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"The salaries and expenses incurred by the board and the members 
thereof in the discharge of their duties shall be paid by the state auditor on 
vouchers countersigtfed by the secretary-treasurer, and the state of Ohio 
shall not be liable for same or be at any expense in th,is connection beyond the 
amoilnt received as fees." 

Your fifth question is as follows: 

"We would like your construction regarding what you would construe 
under the title 'admittance to a high school.' " 

~ecticn 7655-7 G. C. provides as follows: 

"After September 1st, 1915, the holder of a certificate of graduation 
from any one room rural school of the first grade or from any consolidated 
rural school which has been recognized shaii be entitled to admission to any 
high school without examination. Graduates of any elementary school shall 
be admitted to any high school without examination on the certificate of 
t.he district superintendent." 

This is the only section of the General Code that provides for the admission of 
pupils from elementary schools to high schools. In other cases, admission of pupils 
from elementary schools to high schools is fixed by rules of the various boards of edu
cation. The general rule for admission of pupils from elementary schools to high, 
however, seems to be that any pupil who has successfully completed the entire course 
of a first grade elementary school is entitled to admission to high school. 

Therefore, I advise you, in answer to your fifth question, that any applicant for 
examination must forward to the board of embalming examiners evidences of sueh 
elementary education as would, under the above quoted section of the statute, admit 
him to a high school; or evidence that he haR Rur<·essfully completed the eour~e 
of any first grade elementary school or its equ)ivalent. 

Your sixth question is as follows: 

"Should our board, under the reciprocal clause, issue a license to em
balmers of other states, whose requirements are the equal of ours, who s~cured 
their licenses previou's to the enactment of the present law?" 

Section 1343-1 G. C., proVides as follows: 

"The state board of embalming examiners may grant without examina
tibn an embalmer's license to a duly licensed embalmer of another state, who 
shall have been examined by a regular board of embalming examiners on 
substantially the same subjects and requU-ements demanded by the board 
of this state, and slu.ll have obtained an average grade of not less than seventy
five per cent in suph examination. Such license shall be known as a recipro
cal License, applications for which shall be made on a form containing a certi-
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fied statement from the board whi~h granted the orig'inallicense in the other 
state, stating the grade and result of examination. Each applicant for a le
ciprocallicense sha.ll pay a license fee of twenty-five dollars, which shall ac
company the application for such !~cense. Such reciprocal license shall be re
newed annually upon payment of a renewal fee of one dollar as provided above." 

This section d'oes not make it the duty of your board to issue licenses without 
examination to embalmers of other states who are within the provisions of this sec
tion. The section is not mandatory; it is directory only. It provides that "the state 
board of embalming examiners may grant without examination * * * ." It 
does not state that·the board shall grant a license to such embalmers, but leaves it to 
the discretion of the board. 

The question of whether or not an applicant receives his license from a board of 
embalming examiners of another state prevjous to the time this act takes effect has 
nothing whatever to do with granting a reciprocal license by your board. The law 
does not say that said applicant for reciprocal license must have been licensed pre
vious to the time this law goes into effect. 

Therefore, I advise you, in answer to your sixth question, that it is discretionary 
with your board whether or not you shall issue such reciprocal license, and that you 
may issue such a license to a licensed embalmer of another state who has successfully 
passed an examination, as provided in this section regardless of whether or not sn.id 
license was issued prior to the time this law goes into effect. 

382. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Generol. 

CONTRACT FOR CONSTRUCTION OF HIGHWAY-UNI,AWFUL TO INSERT 
IN SPECIFICATIONS ALTERNATE PROVISIONS RELATING TO THE 

HAULING OF MATERIALS. 

It would not be legal, either under the low as it now is, or as it will be from and Jfier 
June 28, 1917, to insert in specifications end plcns, or in a contract for the construction of 
a highway, alternative provisions, one providing that the material should be hauled by 
team and wagon, and the other that it should be hauled by truck. 

CoLUIIIBus, 0Hro, June 16, 1917. 

RoN. D. M. CuPP, Prosecuting Attorney, Delaware, Ohio. 

DEAR Sm:-I have your communication of May 27, 1917, in which you submit 
certain questions for my opinion. Your communication reads as follows: 

"1. Would a provision in the specifications for the improvement of 
a county road by the county commissioners providing for alternative bids, 
one for team hauling, and the other for truck hauling, of the material neces
sary for such road improvement, be valid? 

"2. Can the county commissioners insert in a contract for the improve
ment of a county road a provision that the material necessary for such im
provement be team hauled and thus prohibit the use of a truck or othe1 kind 
of vehicle for that purpose?" 
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In your communication you submit two different questions, which naturally 
resolve themselves into one, for I am of the opinion that the county commissioners 
could not validly include such a provision as you suggest, in a contract in a case in 
which the plans, profiles, estimates and specifications do not include such a provision. 
If a contractor bids for the construction of a certain highway, and plans, etc., under 
which he bids, specify nothing as to the manner in which the material for the con
struction is to be hauled, and he is awarded the contract under his bid, the county 
commissioners could not legally specify in the contract that the material be hauled 
in some particular way, for the reason that such a provision might radically modify 
the price at which the contractor could complete the work, due to his particular kind 
of equipment for hauling material; and, vice versa, if it is legal to place such a pro
vision in the plans, profiles, specifications and estimates, then it would be legal to 
place it in the contract entered into between the county ccmmissioners and the con
tractor. 

So yout questions resolve themselves into tlus: 

Can the county commissioners provide alternative plans, profiles, speci
fications and estimates, one specifying that the material for the construction 
of a road shall be hauled by truck, and another that the said matedal 
shall be hauled by wagons and teams? 

The law as it now stands says nothing whatever as to alternative plans, profiles, 
etc., for the construction of highways; but section 6911 of the act which becomes 
effective on June 28, 1917, provides for alternative plans, profiles, etc., which section 
reads as follows: 

"Section 6911. * * * The county commissioners may order the coun
ty .SlJrveyor to make alternate surveys, plans, profiles, cross-sections, esti
mates and specifications, providing therein for different widths of roadway, 
different materials or other similar variations, and approve all or any number 
of such alternate Rnrveys, plans, profiles, cross-sections, estimates and speci
fications. The county surveyor may, without instructions from the county 
commissioners, prepare alternate surveys, plans, profiles, cross-sections, esti
mates and specifications, providing therein for different widths of roadway, 
different materials, or other similar variations. * * * " 

From a reading of this section it is quite evident that there is no provision made 
for alternate plans, etc., along the lines suggested in your communication. The pro
visions apply merely to different ki,nds of material, different widths of road, etc.; that 
is, something which pertains directly to the work itself, and not in reference to some
thing that is entirely collateral to the work. 

But I do not feel that your question needs necessarily to be decided as to whether 
alternate plans, profiles, etc., may be provided for, or not. Let us look into the general 
plan and scope of the law in reference to the matter of plans and specifications and 
bidding on and letting of contracts. 

Section 6911 G. C. provides that the county commissioners shall determine: 

"" 
0 * the route and termini of such road, the kind and extent of the 

improvement, and at the same time shall order the county surveyor to make 
sui:h surveys, plats, profiles, cross-sections, estimates, and specifications as 
may he required for ~ueh improvement, * 0 . '""; . 

that i~, hiH planH and ~->]Jl'Cilkations arc to IJe made in reference to the improvement 
ib;elf, and not in rduLme lo maltus collateral thereto. 
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Section 6945 G. C. provides that the contract shall be awarded to the lowest 
and best bidder. The parties who pay for a road have a right to demand that the 
contract shall be let to the lowest and at the same time the best bidder. 

If the county commissioners were permitted ·to go outside of the construction 
of the highway to matters merely collateral thereto, they might make such provisions 
that the work could not be done at nearly as low a figure as it otherwise could be done, 
and this would be indirectly violating the provisions of this section. Further, I be
lieve it would be a dangerous proposi~ion to hold that the county commissioners could 
have inserted in the plans all kinds of matters that are collateral to the work i_tself. 
It would open up a field upon which it would be dangerous to enter. 

So that under the law as it now is, I am of the opinion that it would not be legal 
to embody in the plans and specifications such a provision as suggested in your com
munication, and under the law as it will be after June 28, 1917, the statute itself seems 
to preclude such alternative provisions as you suggest. 

Therefore, answering your question specifically, it is my opinion that it would 
not be legal for the county commissioners to have inserted, either in the plans and 
specifications or in the contract for the improvement of county roads, alternative pro
visions, one p~;oviding that the material for the construction of the road should be 
ha~led by team, and the other providing that it be hauled by truck. 

383. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMMISSIONERS-NOT LIABLE FOR DAMAGES ARISING 
FOR WANT OF PROPER OBSTRUCTION WHEN HIGHWAY CLOSED. 

Under the provisions of section 1225 General Code the county commissioners are not 
liable for damages arising from the fact that proper obstructions were not erected and proper 
notices were not posted to warn the public that a highway is closed to travel. 

CoLUMBus, Omo, June 16, 1917. 

BoN. CALVIN D. SPITLER, Prosecuting Attorney, Tiffin, Ohio. 

DEAR SIR:-I have your communication of June 2, 1917, in which you ask my 
opinion in reference to certain matters, which communication reads as follows: 

"In the month of October, 1915, a part of the Portland road in Seneca 
county ";as being macadamized and improved under the authority of the 
state highway commission, which had let the contract to Knepper, Burr 
and Jeakle for macadamizing the same and to rebuild a certain bridge thereon. 

"The traveled portio~ of the highway was open and while there was a 
sign which extended approximately half way across the road, yet in the dark
ness it was difficult to see. The bridge had been taken out· and the planks 
therefrom piled in the highway. 

"F. A. Vickery in the darkness of the evening drove his automobile 
past the sign without seeing it and over the pile of planks. There was no 
light or other signal near the obstruction to give him warning of the danger. 

"i:ioon thereafter he filed a claim for damages with the board of county 
commisfli.oners of Seneca county, Ohio, asking them to pay to him the sum 
of 823.00 which he claims it cost him to have his machine repaired. 
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"This morning I was asked for my opinion as to whether the commis
sioners can pay this bill. I am of the opinion that they cannot, inasmuch 
as it seems to me that there was no negligence on the part of the county com
missioners. I have advised the commissioners that the contractors were 
primarily liable because of their negligence; but they are in bankruptcy 
and the claimant does not want to file his claim against tl!eir estate. 

"Mter looking at the provisions of section 1208 of the General Code, I 
am of the opinion that no suit can be brought against the state of Ohio, 
and that the only way in which the claimant can proceed against the state is to 
go before the legislature. This he does not want to do on account of the 
small amount involved. 

"Will you be good enough to advise me whether or not in your opinion 
the county commissioners are liable for this claim? I realize that the amount 
involved is small, yet the principle established may be far reaching." 

The answer to your question I think will be found in sections 1225 and 1208 of 
the General Code. 

Section 1225 G. C. provides as follows: 

"The state highway commissioner shall, if he deems it advisable, close 
a highway or a section thereof which is being constructed, improved or re
paired under this act, in order to permit a proper completion of such work. 
* * * The contractor or other person acting under authority of said 
highway commissioner or engineer, shall thereupon close the same to the 
public by erecting suitable obstructions, and posting conspicuous notices to 
the effect that the highway is closed. * • *" 

Further on in this section we find the following language: 

"* * * When a road is so closed the state highway commissioner or 
chief highway engineer shall cause to be erected suitable signs or barricades 
warning the public that the highway or a part thereof is closed to traffic, 
and the temporary routes to be used shall be conspicuously marked by proper 
signs at all proper road crossings and forks. The state highway commissioner 
shall have full power and authority to open to traffic at any time any portion 
of the highway closed as heretofore provided." 

It will be seen from the provisions just quoted that the state highway commis
sioner has complete authority over the matter of closing roads being improved to 
public travel. Also has full authority to erect suitable obstructions and to post con
spicuous notices to the effect that the highway is closed. 

While the county commissioners, in said section, are given authority to erect 
temporary highways to be used by the traveling public in lieu of the closed highway, 
yet they are given no authority or duty whatever in reference to the matter of ob
structions to be placed and notices posted to warn the public that the highway is 
closed. 

From the provisions of this section I think we are safe in drawing the conclusion 
that the county commissioners would not be liable for any accident which occurred 
because of defective obstructions or defective notices. Having eliminated the county 
commissioners in the matter of liability, the next question arising is as to whether 
the state of Ohio might be held provided the state highway commissioner or those 
acting under him did not comply with the law in reference to the matters under con
sideration. 
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As you state in your communication, the state cannot be sued. So the only 
remedy open to Mr. Vickery is the general assembly. 

384. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 

JUVENILE COURT-HAS JURISDICTION OVER CHILD WHEN IT HAS 
BEEN COMMITTED TO BOARD OF STATE CHARITIES. 

Where a minor child is committed to the juvenile court to the board of state charities, 
the said court continues to have jurisdiction over said child for the purposes of discipline 
and protection. 

CoLUMBus, OHIO, June 16, 1917. 

HoN. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio. 

DEAR Sm:-In your letter of May 26, 1917, you ask my opinion upon the fol
lowing proposition: 

"A part of section 1352-3 of the General Code, enacted in 1915, provides 
that when a minor child is committed by the juvenile court to the board of 
state charities, 'the board shall thereupon, ipso facto, become vested with 
the sole and exclusive guardianship of such child.' 

"Does the general provision of section 1643, notwithstanding the lan
guage of section 1352-3, permit the committing judge to recall the child pre
viously committed to the board of state charities, unless it be with the con
sent of the board of state charities?" 

o The first section of the General Code referred to in your communication, to wit, 
1352-3, provides as follows: 

"The board of state charities shall when able to do so, receive as its 
wards such dependent or neglected minors as may be committed to it by 
the juvenile court. County, district, or semi-public children's homes or any 
institution entitled to receive children from the juvenile court may, with the 
consent of the board, transfer to it the guardianship of minor wards of such 
institutions. If such children have been committed to such institutions 
by the juvenile court that court must first consent to such transfer. 

"The board shall thereupon ipso facto become vested with the sole and ex
clusive guardianship of such child or children. The board shall, by its visi
tors, seek out suitable permanent homes in private families for such wards; 
in each case making in advance a careful imvestigation of the character and 
fitness of such home for the purpose. Such children may then be placed 
in such investigated homes upon trial, or upon such contract as the board 
may deem to be for the best interests of the child, or proceedings may b'e' 
had, as provided by law, for the adoption of the child by suitable persons. 
The board shall retain the guardianship of a child so placed upon tiial or 
contract during its minority, and may at any time, •if it deems it for the 
best interest of the child, cancel such contract and remove the child from 
such home. The board, by its visitors, shall visit at least twice a year all 
the homes in which children have been placed oy it. Children for whom 
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on account of some physical or mental defect it is impracticable to find good, 
free homes, may be so placed by the board upon agreement to pay reason
able board therefor not to exceed 83.50 per week, which shall be paid out 
of funds appropriated to the use of the board by the general assembly. When 
necessary any children so committed or transferred to the board may be 
maintained by it in a suitable place until a proper home is found." 

"So far as practicable children shall be placed in homes of the same 
religious belief as that held by their parents." 

General Code section 1643 provides: 

"When a child under the age of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall continue 
for all necessa'ry purposes of discipline and protection, a ward of the court, 
until he or she attain the age of twerity-one years. The power of the court 
over such child shall continue until the child attains such age." 

In the first section above quoted, the guardianship is placed, under the con
ditions therein mentioned, in the board of state charities, but in the second section 
above quoted the child shall continue for all necessary purposes of discipline and 
protection a ward of the court. That is to say, while the board of state charities 
has the control and custody of the child and stands, so to speak, in the place of the 
parent, yet such guardianship and custody is limited to the continuing jurisdiction 
of the juvenile court for the purposes of discipline and protection. 

General Code section 1643, above quoted, was construed in the case of children's 
home of Marion county, et al. v. Fetters, et al., 90 0. S. 110, in which case habeas 
corpus was asked to gain the custody of a child which the juvenile court had placed 
with said children'. a home. The court on page 127 held: 

"The legislature in the exercise of its police power, in order to protect 
children and to remove them from evil influences, has established the juvenile 
court. When proceedings are regularly had in that court and there is a find
ing that the child is delinquent, it becomes a ward of the court. In the 
interest of the child and in the interest of society the court can commit its 
custody to strangers or to an institution for its moral training and education 
over the objection of the parents. * * * It is in the power of that court, 
if it deem it advisable, to restore the child to its parents. But there is no 
authority for any other court to interfere in an independent proceeding, with 
the custody of the child thus entrusted by law to the }urisdiction of the }uvenile 
court." 

The language above quoted from General Code section 1352-3, and especially 
that part which gives the board of state charities the sole and exclusive guardian
ship of such child or children, is very similar to the language of General Code sec
tion 3093, which reads in part as follows: 

"All inmates of such home (children's home) who by reason of abandon
ment, neglect or dependence have been admitted, or should have been by 
the parent or guardian voluntarily surrendered to the trustees, shaU be under 
the sole and exclusive guardianship and control of the trustees during their stay 
in such home • * *." 

The last above mentioned section was construed in opinion No. 969 of my pre-
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decessor, Hon. Timothy S. Hogan, found on page 754 of the annual reports of the 
attorney-general for 1914, volume 1, in which he used the following language: 

"It is apparent that although under section 3093 the trustees of the 
children's home are given the 'sole and exclusive guardianship' of the children 
admitted to the home by reason of neglect or dependence, there is a continu
ing jurisdiction vested in the juvenile court, which such court retains 'for 
all necessary purposes of discipline and protection' until the child attains 
the age of twenty-one years. The words 'sole and exclusive guardianship' 
in section 3093 are limited in their meaning by these other sections of the 
Code, which plainly indicate that the protecting arm of the juvenile court 
remains about the child until it has attained the age of twenty-one years." 

What, therefore, applies to the trustees of children's homes in relation to the 
sole and exclusive guardianship of the children in the custody of such trustees would 
also apply to the board of state charities when it becomes vested with the sole and 
exclusive guardianship of children; and following the reasoning of both my prede
cessor and of the court in the case above mentioned; I advise you that section 1643 
G. C., above quoted, does permit a continuing jurisdiction by the juvenile court over 
a child which is committed to the board of state charities and without the consent 
of such board. 

385 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

SURETY COMPANY-LIABLE WHEN TIME FOR COMPLETION OF CON-
• TRACT EXTENDED-WHERE IT AGREES THAT A CHANGE IN TERMS 

OF CONTRACT SHALL NOT AFFECT ITS OBLIGATION. 

Where a surety company agrees tlwt no changes in the terms of the contract shall in 
any wise affect the obligation of said surety on its bond, the time in which the contract was 
to have been completed may be extended without releasing the surety from its obligation. 

CoLUMBus, Omo, June 16, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of June 5, 1917, in which you ask my 

opinion about a certain matter therein set out. Your communication reads as fol
lows: 

"I am attaching hereto for examination by you copy of contract between 
this department and Richard Conway for the improvement of section "D" 
of the Wauseon-Napoleon road, I. C. H. No. 296, in Henry county. A copy 
of the bond given by Mr. Conway with the Illinois Surety Company, as 
surety, is also attached to the contract. 

"As you know, the Illinois Surety Company has been in the hands of 
a receiver for some time and this department is, of course, holding estimates 
due Mr. Conway for work on the above improvement until the consent of the 
surety can be obtained to an extension of time on this work. 

The retention of these estimates by this department is seemingly working 
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a hardship on ::\Ir. Conway and he has ma<le application to us for the release 
of same. ::\lr. Conway claims that he cannot proceed with his work until 
an estimate is given him by this department. 
For your information, Ron. Edward C. Turner, when attorney-general, ren
dered an opinion under date of Sep_tember 30. 1915, being opinion Xo. 876 
found at page 1887 of the Opinions of the Attorney-General for that year, 
which opinion deals with the question of extension of time for the completion 
of work covered by our contracts. 

"Mr. Conway has stated to this department that he has been in com
munication with the receiver for the Illinois Surety Company, or his repre
sentative, and that since the company is in the hands of a receiver, it cannot 
consent to an extension of time and there is no person authorized to act for 
it in the premises. 

"Our best information from our division engineer and other sources is 
that Mr. Conway will be able to complete this job if granted an extension 
and allowed his estimates. 

"With reference to the following statement in Mr. Turner's opinion: 
" 'Whether or not the bondsmen or surety company could be held where 

there has been an extension of time without first obtaining their consent, 
would depend upon the facts of each particular case,' 

"I beg to direct your attention to the following provision of the bond 
submitted by Mr. Conway: 

" 'And the said surety hereby stipulates and agrees that no changes, 
extensions, alterations, deductions or additions, in or to the terms of the 
said contract, or in or to the plans and specifications accompanying the 
same shall in any wise affect the obligation of said surety on its bond.' 

"In view of the expressed stipulations by the surety in the contract bond 
as quoted above to the effect that no -changes, extensions, etc., in or to the 
terms of the contract shall affect the obligation of the surety on its bond, 
and in view of the further fact, as appears, that the surety company is in the 
hands of a receiver, and that no one is authorized to act for it in a matter of 
this kind, and either consent to an extension of time or refuse the Rame, I 
respectfully request your opinion as to whether this is one of the <':l~Ps whPre 
an extension of time would not release the surety and as to whether, in view 
of the above, I may lawfully grant Mr. Conway an extension of time for the 
completion of his contract. 

"If this request can have your earliest possible attention, it will be ap
preciated by this department and those who are interested in the early com
pletion of the contract." 

Inasmuch a.s your question arises as well from an opinion rendered by my pre
decessor, Ron. Edward C. Turner, as from anything else, I desire to note the opinion 
rendred by l\Ir. Turner, found in Opinions of Attorney-General, 1915, volume II, 
page 1884. ::\Ir Turner found in the syllabus of said opinion as follows: 

"In no case should an extension of time be allowed without securing 
from the bondsmen of the contractor a written agreement consenting to the 
extension." 

Of course, if this were exactly what l\Ir. Turner found in his opinion it would be 
impossible for me to find that you could extend the time for the completion of the 
contract by lVIr. Conway ·unless I saw fit to overrule :\Ir. Turner; but I find, on page 
1887, the following reasoning: 

"It should be the uniform practice of your department to grant no ex-
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tensions of time without the written consent of the bondsmen or surety com
pany. This will avoid many complications which would be bound to follow 
any other course." 

With this language and with this principle I heartily concur, and I feel that the 
uniform practice should be as suggested therein. 

But Mr. Turner further sets forth the following principle: 

"Whether or not the bondsmen or surety company could be held where 
there has been an extension of time without first obtaining their consent, 
would depend upon the facts of each particuln.r case." 

That is, of course, the facts which would have to do with this matter would 
be found mainly in the bond. So let us, with the finding of Mr. Turner in mind, note 
what the provisions of the bond are in reference to the liability of the surety company. 
It contains the following provision: 

"And the said surety hereby stipulates and agrees that no changes, ex
tensions, alterations, deductions or additions, in or to the terms of the said 
contract, or in or to the plans and specifications accompanying the same shall 
in any wise affect the obligation of said surety on its bond." 

There could hardly be stronger language used than that which is used in the bond 
as to the liability of the surety company under the circumstances therein set out. 

It is true the matter of time is generally considered to be of the essence of the 
contract. Yet it is not one of the most vital elements of a contra·ct. especially in ref
erence to a contract of the nature of the one under consiseration. So, that, when the 
surety company stipulates that no changes in the terms of the contract shall in any 
wise affect the obligation of said surety on its bond, I feel that the said surety com
pany could not take advantage of the fact that the time for the completion of the con
tract has been extended. 

With this principle of law in mind, let us consider the facts in this case: You 
suggest that the Illinois Surety Company is in the hands of a receiver, and therefore 
its ability to perform the obligations of its contract is very uncertain. Further, you 
state it is your opinion that Mr. Conway will be able to complete the work according 
to his contract, provided the time for the completion of the same is extended and he 
be given the estimates now due and the estimates as they become due. 

So that when we consider the law in this case and the facts in connection with 
the law, it is my opinion that you have authority to extend the time for the completion 
of the contract, if you should deem this best under all the circumstances, and that by 
so doing you would not release the surety company from its obligation. 

In rendering this opinion, I am not in any way overruling the opinion rendered by 
my predecessor, as I feel that he set out in said opinion a most Ealutary rule for your 
department to follow, but under all the facts and circumstances as found in this 
case and the law which would apply to the same, I am of the opinion as hereinbefore 
set out. Of course, you will from time to time retain fifteen per cent. as is provided 
for by law. 

Very truly yours, 
.JosEPH McGHEE, 

A ltorney-General. 
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386. 

APPROVAL-FIXAL RESOLl:TIOXS FOR IWAD DIPROYE:\IEXT IX HAS
COCK COlJNTY. 

COLL"~IBl:'S, Omo, June 16, 1917. 

HoN. CLI!'I'TON CowEN, Stale Highway Commis8Wner, Columbus, Ohio. 

DEAR Sm:-I have your communication of June 7, l!H7, enclosing a final reso
lution in reference to the construction of a certain highway in Hancock county, as 
follows: 

"Hancock county-Hec. 'lJ-1' Findluy-Kenton road, Pet. Xo. 2428, I. C. H. 
Xo. 221 (also duplicate)." 

I have examined this resolution carefully and find the same correct in form and 
legal and am therefore returning it to you with rny approval endorsed thereon. 

387. 

Very truly yours, 
JosEPH McGHEE, 

Allorney-General. 

CONTRACT-FOR FEEDING PRISONERS IN COUNTY JAIL-CHARGED 
WITH VIOLATION OF CITY ORDINANCE-SHOULD BE :VIADE WITH 
COUNTY COMMISSIONERS. 

County commissioners are the proper ]Jarties to make the arrangements with the proper 
city authorities for the keeping and feeding of prisoners com milled to the county jail, pend
ing a hearing before the proper city officials, in those cases in u·hich the prisoner.~ are 
charged with a violation of a city ordinance. 

CoLUMBUS, Omo, June 18, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your communication of April 5, 1917, in which you ask 
my opinion in reference to certain matters set out therein. Your communication 
reads as follows: 

"We respectfully request your written opinion upon the following question: 
"Have the county commissioners legal authority under the provisiom~ 

of section 2850 and section 2997, General Code, to make a contract with the 
proper authorities of a city for the feeding of city prisoners in the county 
jail, confined there pending hearing in the municipal court, or is it necessary 
for the city authorities to make such contract' with the sheriff direct?" 

Your communication has to do onlv with those cases in which the accused is 
charged with the violation of city ordina;rceH. But in. answering your queHtion it will 
he well to keep in mind that there are two elasses of offenses which may come hefon· 
the proper magistrates of a city, namely, those eases in which the a<'<'used iR ehar!-(ed 
with the violation of a b(atc law, and tho:;e cases in whi<-h the accust•d i~ charJ!:ed with 
the violation of a city ordinuucc. 
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The first class of cases comes before the magistrate for a preliminary examina
tion, merely for the purpose of ascertaining as to whether the accused should be bound 
over, or whether he should be released. In this class of cases the magistrate has no 
jurisdiCtion to hear the matter, exrept in those cases in which the statutes so provide. 
But in the matter of violation of ordinances, the magistrate sits as a court and has 
jurisdiction to hear and determine. 

Your communication has to do with only those cases in which the accused is 
charged with the violation of city ordinances. But in answering your question, I 
desire to note an opinion rendered by Ron. Timothy S. Hogan, having to do with 
the class of cases in which the accused is charged with the violation of a state law. 
This opinion was rendered by l\Ir. Hogan on January 15, 1912, and is found in Vo!.I, 
p. 135 of the Annual H.eport of the Attorney-General for 1912. The question sub
mitted to Mr. Hogan for his opinion read as follows: 

"Should the city reimburse the county for amount paid to sheriff for 
keeping prisoners in jail in cases wherein the defendant has been committed 
to the county jail from the mayor's court (there being no police court) for 
violation of state laws? If defendants in state cases are remanded to the 
county jail, pendi••g a trial before the mayor's court, should the city or the 
county pay for maintenance?" 

Mr. Hogan, in answering the question submitted to him, found as follows, as 
set out in the syllabus: 

"The city is not liable to reimburse the county for money paid for keeping 
prisoners in jail in cases wherein defendants have been committed to jail from 
a mayor's court for violation of state laws. 

"The county should pay for the maintenance of prisoners confined in the 
county jail pending a trial before a mayor's court for an offense committed or 
charged in violation of a state law." 

On p. 139 Mr. Hogan uses the following language: 

"Both the city and the county are important factors in the government 
of the state. The city has jurisdiction of local affairs while the county has 
more general duties and performs more of the functions of the state. 

"The statutes do not charge the city with liability for keeping prisoners 
in the county jail who have been charged or convicted of offenses in violation 
of state laws. The county, as the representative of the state, pays for the 
keeping of these prisoners in the first instance, and without statutory authority 
the county cannot place the liability therefor upon the city. 

"The city, therefore, is not liable to reimburse the county for money 
paid for keeping prisoners in jail in cases wherein defendants have been com
mitted to jail from a mayor's court for violation of state laws. 

"The county should pay for the maintenance of persons confined in 
the county jail pending a trial before a mayor's court for an offense committed 
or charged in violation of a sfate law." 

From this opinion we see that Mr. Hogan arrived at the conclusion that the same 
principles must apply whether the accused is committed to the county jail after a 
conviction, or whether he is committed to the county jail pending a trial or examina
tion before the magistrate. In this finding I believe Mr. Hogan is correct. 

Coming now directly to your question, I am of the opinion that the same principle 
should apply to it, namely, that whatever arrangements should be made for the care of 
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persons convicted of a violation of a city ordinance and committed to the county 
jail, must be made in cases where the accused is committed to the county jail, pend
ing a hearing before the magistrate. There can be no reason given why such a con
clusion should not be reached, and it is the natural inference to be deduced from the 
statutes, as hereinafter set out. With this principle in mind, let us proceed to note 
what the statutes provide in reference to the matter under consideration. 

Sections 4564 and 4565 G. C. read as follows: 

"Section 4564. Imprisonment under the ordinances of a municipal 
corporation shall be in the workhouse or other jail thereof, if the corporation 
is provided with such workhouse or a jail. Any corporation not provided 
with a workhouse, or other jail, shall be allowed, for the purpose of imprison
ment, the use of the jail of the county, at the expense of the corporation, 
until it is provided with a prison, house of correction, or workhouse. Persons 
so imprisoned in the county jail shall be under the charge of the sheriff qf 
the county, who shall receive and hold such persons in the manner prescribed 
by the ordinances of the corporation, until discharged by due course of law." 

"Section 4565. The county commissioners, at their discretion, on 
giving ninety days' written notice to the council of any corporation, may 
prohibit the use of the county jail for the purpose authorized in this chapter." 

The language used in section 4564 G. C., to wit: 

"Any corporation not provided with a workhouse or other jail shall be 
allowed, for the purpose of imprisonment, the use of the jail of the county," 

would apply to committing the accused to the ronnty jail, rending a hearing, as well 
as committing him to the county jail after he had been found guilty before the magis
trate. 

These sections clearly show also that the question, a.s to whether the municipality 
shall have the right to continue the committing of prisoners to the county jail, rests 
with the county commissioners, for they can compel a discontinuance at any time 
by giving a ninety day written notice to the council of the municipality. Thus we 
see tha't this matter of committin{; city prisoners to the county jail concerns the city 
on the one han.d and the county commissioners on the other. 

The next thing to consider i,s this: Who takes charge of the prisoners when they 
are committed to the county jail by the proper city magistrate? 

Section 3157 G. C. provides: 

"The sheriff shall have cha:rge of the jail of the county a,nd all persons 
confined there, keep them safely, attend to the jail, and govern and regulate 
it according to the rules and regulations prescribed by the court of common 
ple,as." 

Thus we see th~t the county commissioners give their consent, either tacit or 
otherwise, to the municipality, to commit prisoners to the county jail, but when they 
are so committed it becomes the duty of the sheriff to take charge and have custody 
of the prisoners confined therein. N"o other person or official has any business or 
concern with the prisoners in jail. 

The question now arises as to how the sheriff is to be compensated for keeping 
and feeding the prisoners so committed to jail by the proper magistrates of the city. 
This is provided for in section 2997 G. C., which reads in part as follows: 

"Section 2997. In addition to the compensation and salary herein pro-
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vided, the county commissioners shaU make aUowances quarterly to each sheriff 
for keeping and feeding prisoners, as provided by law. * * *" 

Section 2850 G. C. also provides: 

"The sheriff shall be allowed by the county commissioners not less than 
forty-five nor more than seventy-five cents per day for keeping and feeding 
prisoners in jail, * * * " 

It is quite eviden:t that person,s committed to jail, pending a hearing before the 
proper official of the city, are perso~s in jail, and that they would come under the pro
visions of section 2850 G. C. 

Let us recapitulate: 
1. The county commissioners have it within their power either to permit the 

city to commit its prisoners to the county jail, or not, just as the county commissioners 
see fit to do. 

2. After the prisoners are committed to the county jail the sheriff has complete 
care and custody of said prisoners in jail, which would inblude their keeping and feeding. 

3. The county commissioners must make an allowance to the sheriff of not 
less than forty-five nor more than seventy-five cents per day for each prisoner for 
keeping and feeding the same. 

4. Hence, if the county commissioners permit the municipal authorities to 
commit their prisoners to the county jail and thus compel the sheriff to take custody 
of the same and to keep and feed them, they are under obligation to pay the sheriff, 
for their keeping, the amount which they have allowed him under the provisions of 
section 2850 for keeping and feeding prisoners in jail. 

From all the above, what is the answer to your question? There is but one 
answer and that is, the county commissioners are the proper parties to enter into 
the contract with the proper city authorities for the care and keeping of the prison
ers, and not the sheriff. The sheriff has nothing whatever to do with the contract 
of the city officials. 

Hence, answering your question specifically, it is my opinion that any arrange
ments entered into for the keeping and feeding of prisoners committed to the county 
jail, pending a hearing before the proper city official, in which the prisoner is charged 
with the violation of a city ordinance, must be entered into between the county com
missioners and the proper city authority, and not between the sheriff and such city 
authority. 

In passing I might call attention to sections 4125 and 4126 G. C. which might 
at first sight seem to be in conflict with the above opinion, but the provisions of said 
sections have to do with municipal prisons or station houses and not with county jails. 

I desire also to make a suggestion in reference to a case reported in volume 15 N. 
P. Rep. (N. S.) 505, styled The State of Ohio ex rei. Frank F. Gentsch v. A. J. Hir
stius. There is language used in the opinion rendered in this case which might seem 
to be in conflict with the opinion rendered herein. We might infer from the language 
used in said cause that the contract ought to be entered into between the city and 
the sheriff, rather than between the city and the county commissioners; but this lan
guage is purely obiter and is not at all called for in the matter decided by the court. 
The court used this language due to the fact that it was talking of federal prisoners 
and city prisoners confined in jail, and applied the same language to city priosners 
that it applied to federal prisoners. 

The court was construing section 3179 G. C., which provides for the commit
ting of federal prisoners to the custody of the sheriff. This section specifically pro
vides that the sheriff shall receive certain compensation and that the prisoners shall 
br supported at the expense of the United States. The language of this section cvi-



ATTORNEY -GENERAL. 1047 

dently implies that the contract for the care and support of the federal prisoners is 
to be entered into between the l:nited States government on one side and the sheriff 
of the county on the other, since the provision of said section 3179 is as follows: 

"Xo greater compensation shall be charged by a sheriff for the subsistence 
of such prisoner, than is authorized by law to be charged for the subsistence 
of state prisoners." 

Section 3179 has nothing to do with city prisoners. .:\either is there any pro
vision in the statute for the sustenance of city prisoners, other than those set out in 
the opinion rendered herein. 

Hence, from the above I do not feel that the opinion rendered herein by me should 
be controlled by the obiter dicta used in said above styled cause, but that it should 
he based rather upon the provisions of the statutes as above set forth. 

388. 

Y cry truly yours, 
.JosEPH McGHEE, 

Allorney-General. 

TAX COMMISSION-METHOD TO BE FOLLOWED BY SAID COM::.\IIS
SION FOR THE PURPOSE OF APPORTIONING WHOLE VALUE OF 
RAILROAD AMONG DIFFERENT TAXING DISTRICTS OF STATE. 

For the purpose of apportioning among different laxing districts in this slate the whole 
value of a railroad in this slate, as determined by the tax commission of Ohio, the corn
mission must proceed as follows: 

1. The value of all real estate,n?t used in daily running opera!i9ns, as assessed for 
taxation by the local authorities, must be deducted (in the case of an interstate railroad 
this should be done before the apportionment between .~tales.) 

2. The commission should separately ascertain the mlue of all real estate other than 
main track, roadbed and paw:r house~, all structures and all 'sta.tionary personal ]Jropcrty 
of the company, and also separately ascertain the l'Olue of the rolling stock, main track, 
roadbed, power houses, poles, wires, supplies, moneys and credits of the company. Of 
these two classes of 1!roperly, the former must be localized in the taxing districts where such 
property is situated, and the values as so locdJized must be equalized by the commission. 
The laller mlue is to be apportioned in the proportion that the length of the road in each 
taxing district bears to the entire length of the road in the slate. 

In determining such values for the purpose of apportionment, the commission is not 
bound by the assessments of any local officers; but the commis~>ion is bound by such assess
ments far the purpose of making deductions of the value of the real estate not used in oper
ation. 

lV hether the value of terminal facilities is to be localized or apportioned on the mileage 
basis, depends upon whether such terminal facilities conslilule "roadbed" or not. All 
ground covered by tracks and actually used for trackage purposes constitutes such road
bed. Structures other than those upon which tracks actually rest 'do not conslilule road
bed and must be localized. 

CoLUMBus, Omo, June 18, 1917. 

'l'ax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have your letter of May 22, 1917, in which you request my opinion 
as follows: 

"Under the provisions of sections 5429 and 5430 of the Ge~eral Code is 
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it the duty of the commission to apportion the value of the roadbed, stations 
and real estate necessary to the daily running operations of a railroad to each 
county and to each taxing district therein in like proportion that the length 
of the road in such county bears to the entire length thereof in all the counties 
and to each city, village and district or part thereof therein, or should the 
commission determine the true value in money of such real estate in each 
county and taxing district and place such value in the taxing district in which 
the real"estate is situated regardless of the length of the road in such dis
trict?" 

The sections of the General Code to which you refer are in part as follows: 

"Section 5429. The commission shall ascertain all of the personal 
property, roadbed, stations, power houses, poles, wires, water and wood 
stations and real estate necessary to the daily running operations of the road, 
moneys and credits of each railroad company and each suburban or inter
urban railroad company, having any line, or road, or part thereof in this 
state and the undivided profits, reserved or contingent fund of the company, 
whether in moneys, credits, or in any manner invested, and the actual value 
thereof in money, and also locomotives, motors and cars not belonging to the 
company, but hired for its use or run under its control on its road by a sleep
ing car company or other company. * * *" 

"Section 5430. The value of such property, moneys and credits of each 
of such street, suburban and interurban railroad and railroad companies, 
as found and determined by the commission, shall be apportioned by the 
commission among the several counties through which the road, or any part 
thereof, runs, so that to each county and to each taxing district therein; shall 
be apportioned such part thereof as will equalize-the relative value of the real 
estate, structures and stationary personal property of such company therein, 
in proportion to the whole value of the real estate, structures and stationary 
personal property of the company in this state; and so that the rolling stock, 
main track, roadbed, power houses, poles, wires, supplies, moneys and credits 
of the company shall be apportioned in like proportion that the length of the 
road in such county, bears to the entire length thereof in all the counties, and 
to such city, village and district or part thereof therein." 

Section 5445 G. C. should also be considered in this connection. It provides as 
follows: 

"Section 5445. When a street, suburban or interurban railroad or rail
road company has part of its road in this state and part thereof in another 
state or states, the commission shall take the entire value of such property, 
moneys and credits of such public utility so found and determined, in accord
ance with the provisions of this act, and divide it in the proportion the length 
of the road in this state bears to the whole length thereof, and determine the 
principal sum for the value of the road in this state accordingly, equalizing 
the relative value thereof in this state." 

The catalogue of sections applicable to the subject at hand would not be com
plete without referring to the fact that section 5422 G. C., which is lengthy and which 
prescribes the form of the report or statement to be made annually by each public 
utility, including railroad companies, itself sets forth certain information applicable 
solely to railroad companies and street, suburban and interurban railroad companies 
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(see paragraph 13), and without quoting sections 5423 and 5424 G. C., which immedi
ately follow the section last above referred to. They are as follows: 

"Section 5423. On the second :\Ionday of June of each year, the commis
sion shall ascertain and assess, at its true v~lue in money, all the property in 
this state of each such public utility, subject to the provisions of this act, other 
than express, telegraph and telephone companies. 

"Section 5424. In determining the value of the property of each such 
public utility to be assessed and taxed ~ithin the state, the commission shall be 
guided -by the value of the property as de~rmined by the information con
tained in the swo;n stateme'nt made by the public utility to the commission 
and s.uch other evidence and rules as will enabie it to arrive at the true value 
in money of the entire property of such public utility within this state, in the 
proportion' which the value of such property bears to the value of the entire 
property of such public utility." 

It is ~ecessary also to call attention to section 5428 G. C., which is as follows: 

"Section 5428. The commission shall delluct from the total value of 
the property of each of s~ch public utilities in this state, as assessed by it, the 
value of the real property owned by such public utilities, if any there be, a's 
othei'Wise assessoo for taxation in this state, and shall justly and equitably 
equalize the relative values thereof." 

It is c1ear that sections 5423, 5424 and 5428 G. C. apply to railroad companiet;;. 
As a matter of legislative history, however, these sections and those immediately pre
ceding them were first incorporated in the statute law of Ohio by the so-called Lang
don law of 1910 (101 0. L. 399). Prior to that time the assessment of railroad property 
had been committed to boards of county auditors, and was governed by sections of 
the' Revised Statutes, and for a time the General Code, similar in purport to sections 
5429 et seq. 

The first or new group of sections to which I have referred, has been many times 
described as the application, on the part of the legislature, to the assessment of public 
utility property generally, of the principles of what was known as the "Nichols law," 
originally applicable to express, telegraph and telephone companies, the controlling 
idea of which was to authorize and require the valuation of the properties of such 
public utilities as going concerns, by what was described as the "unit rule." 

The old railroad statutes on the other hand, did not at least perfectly embody 
the unit rule, but required a partial distributive valuation of railroad property to be 
made; that is to say, the property of a railroad was to be valued by classes. All personal 
property, including certain things, all the real estate, all the moneys and credits, all 
the locomotives and rolling stock, etc., were to be valued; but there was no authority 
to value the railroad as a whole. 

The exact meaning of the statutes in their present form, for the purposes of your 
question, must be arrived at by determining just how these two original inconsistent 
schemes of legislation were fitted together in the legislation of 1910 and that of 1911 
which revised the former. An exhaustive discussion of this theme would consume too 
much space. Suffice it to say that my opinion is that sections 5423 and 5424 G. C., 
as applicable to railroads, require that the initial determination of the tax commission 
be with respect to the value of the entire road or property as a unit and as a going 
concern; but that under section 5429 G. C. the commission is also required to place 
separate values upon the different classes of property therein mentioned. 

The question thus arises as to what was the purpose of the general assembly in 
retaining substantially so much of the old law applicable to railroad companiesa9 
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is now found in section 5429 G. C., in the face of the application of the unit rule to 
the valuation of property of such companies. The answer to this question is, I think, 
found in section 5430 G. C. and succeeding sections, including section 5445. These 
sections require that certain subsidiary valuations be apportioned among taxing dis
tricts and as between the state and other states, in proportion to the length of the 
road; whereas other subordinate values are not to be distributed on the mileage basis, 
but are to be assigned to the several taxing districts in which the property they rep
resent has its natural taxable situs and the valuations so assigned are to be equalized 
by the commission. 

The foregoing interpretation of the sections read together is the only one which 
will give proper effect to each of them. It is true that such interpretation gives to 
present section 5429 G. C. an effect different from that which language almost identi
cal with that at present found in it had in sections 2772 et seq. R. S., later sections 
5423 et seq. G. C. Nevertheless, I am satisfied that my conclusion is correct for the 
two following reasons: 

1. Present section 5429 G. C. is not word for word the same as section 2772 R. S. 
That section required the board of county auditors to 

"proceed to ascertain all the personal property which sh'>ll be held to in
clude roadbed, water and wood stations" etc. 

Present section 5429 G. C. omits the language underscored in the above quota
tion. This difference is very materiaL Formerly, all that a railroad had and used in 
operation constituted its personal property, moneys and credits. This was the quali
fied or imperfect unit rule to which I have referred. Now, however, the unit rule is 
brought about by the clearer and more positive provisions of sections 5423 et seq., 
above quoted. And so it was not only not necessary to have the above underscored 
language in the statutes any longer, but it would have been redundant to leave it there. 

Hence, when the substance of section 2772 R. S. was put into the Langdon law 
of 1910, this language was left out because what are now sections 5423 et seq. G. C. 

·had been put in; and by leaving the underscored language out of what is now section 
5429 G. C., the legislature clearly manifested an intent different from that which was 
embodied in original section 2772 R. S. The difference is obviously this: Section 
2772 R. S. with the language which has been quoted in it describes the procedure of 
the only valuation or valuations of railroad property which were authorized and re
quired to be made; section 5429 G. C. with the underscored language of section 2772 
R. S. left out, and with sections 5423 et seq. G. C. incorporated into the statutes in 
pari materia, no longer refer to the only assessment of railroad property nor even to 
the initial and primary determination to be made by the tax commission with resepct 
thereto. 

Inasmuch as section 5430 G. C. manifestly requires certain aJ?portionments to 
be made on the basis of the distributive values arrived at under section 5429 G. C., 
the only purpose which can be assigned to section 5429 G. C. in its present form, its 
original purpose having been thus changed, is that the distributive valuations, which 
it requires to be made, shall be for the purpose of apportionment and for no other 
purpose. 

2. To hold any other way would be to bring section 5429 G. C. into sharp con
flict with all that precedes it; whereas, to hold ns above indicated brings all the sections 
into harmonious relations with each other and makes the scheme of valuation and 
apportionment of railroad property, for the purpose of taxation, though somewhat 
complicated, at least consistent and workable as an entirety. 

It is not necessary to pursue this subject further. It is enough to repeat the con
clusion already expressed, namely, that under section 5424 G. C. the tax commission 
must first determine the unit value of a railroad in this state as a going concern; that 
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under section 5429 G. C. it must at the sumP time divide up this unit value, after 
deducting the value of real estate not used in operation, into values representing cer
tain classes of property, and that under section 5430 G. C. the real estate, structures 
and stationary personal property of the company, exclusive of main track, roadbed 
and power houses (if any), ai:e to be localized in the taxing districts in which they be
long and their value equalized with that of similar property elsewhere, and the rolling 
stock, main track, roadbed, power houses (if any), supplies, moneys and credits are 
to be apportioned in proportion to track mileage. 

In this connection my attention is culled to one inaccuracy in the commission's 
statement of its question. In referring to the prop<'rty to he upportionPd on the 
mileage basis, you speak of it as: 

"The roadbed, stations and rPal estate nePPS!mry to the daily running operations 
of a railroad." 

Section 5430 G. C. on its face do<'s not justify this r!'f!'renP<', us it requires all real 
estate, excepting roadbed and all structures, inPiuding stations, wh!'ther necessary 
to the daily running operations of the road or not, to be localized along with "stationary 
personal property," and extends the mileage rule of apportionm<'nt only to "rolling 
RtOPk, main traPk, roadbed, etc." 

It is my opinion that the commission is in error if it has bc!'n assumPd that stations 
and other real estate ncpcssary to the daily running op!'rationR of a railroad, other than 
its roadbed, main track, pow!'r houses, poll's and wir!'R, nrc Rllhjcct to apportionment 
among tnxing districts on the milenge haRis. J find no dePisions under original SPC
tions 5429 and .5430 G. C. which would he in point for this purpose nnd whieh militntP 
n!!;ainst the conelusion which I have renclwd. · 

The rcnsoning of the Pourt in Railway v. Hynicka, 4 N. P. (X. S.) 345; 77 0. H. 
()28, is in aPcord with it. The quPstion there was whether a bridge spanning the Ohio 
rivPr was to he rcgardrd as a "structure" nnd "Iocnlized," or ns a part of the "main 
track" or "roadbed" and "avcrag<'d." The court held that the bridge was a part of 
th!' rondhed. 

It is tru<' that for th<' purpose of apportionmPnt as between states, in thr ease of 
an int<'rstatc railroad, under pres('nt sertion 544:3 G. C., all propPrty used in operation 
is to be distributed on the mileage basis, except insofar as the implied limitation on 
the taxing power of the state, which prohibits the taxing of property having a situs 
beyond its territorial jurisdiction, may restrain the op('ration of the statute. But 
the apportionment among taxing districts is upon a different haRis, as above stated. 

With this exception I am rendy to answer your question as follows: 
It is the duty of the commission, under the sections considered, to apportion 

the value of the roadbed, main track, including all side tracks and terminal tracks. 
as such (Railway v. Hynicka, supra), together with the movable personal property, 
rolling stock, moneys and credits, to each county and each taxing district therein, 
through which the line of the road runs, in like proportion that the length of the road 
therein bears to the entire length thereof in the state; and it is the duty of the corn
mission to determine the true value in money of all real estate other than that above 
specified, including stations, land and buildings necessary to the daily running opera
tions of the railroad; and to appraise the value of each tract of real estate and each 
such structure, together with the value of stationary personal property, in the taxing 
district in which it is found or situated, regardless of the length of the road in such 
district, equalizing, however, the value so assigned with the value of other such property 
of the railroad and of other railroads and public utilities in the other taxing districts 
in the state. 

This conclusion is arrived at without thus far considering section 5428 G. C., 
which has been quoted. This section wns not a part of the scheme of things embodied 
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in the old Revised Statutes. As I have pointed out, all real estate necessary to the 
daily running operations of the railroad were under those laws to be considered as 
"personal property." Property owned by but not used in the daily running operation.~ 
of a railroad company was therefore not considered personal property and hence not 
subject to assessment by the board of county auditors under the old law. Therefore, 
the imperfection of the old statute, considered as an attempt to approximate the unit 
rule. But under sections 5423 and 5424 G. C., which do clearly require the unit rule 
as to railroad property, it necessarily follows that the initial determination of the 
commission will include the value of all the property of the company, which, as its 
assets, is reflected in its earning power, or in its capitalization or in any other criterion 
of the value of the whole as a unit. 

Therefore, the commission in the first instance values more property than the 
county auditors under the old statute could value, viz.: property not used in the daily 
running operations. This property of course is "otherwise assessed for taxation" because 
under section 5429 G. C., requiring specific valuations by the commission, the commis
sion is limited to the valuation of such real estate as is "necessary to the daily running 
operations of the road." 

In other words, to say that under section 5429 G. C. the unit value for the state, 
arrived at by the commission, under section 5424 G. C., must be subdivided, would 
be an inaccuracy of expression; for in point of fact before the determinations required 
by section 5429 G. C. are made, the deductions required by section 5428 G. C. must 
be made. That is to say, the first thing for the commission to do, after it has deter
mined the unit value of the property of the railroad in the state, is to deduct from 
that value the assessed value of any real estate owned by the company, but not neces
sary to the daily running operations of a road, justly and equitably equalizing the 
value so deducted. It is the remainder that is to be subdivided into parts in accord
ance with section 5429 G. C. 

Another way of stating the same thing is to say that by virtue of section 5429 
G. C. the commission is to make the controlling assessment of all property necessary 
to the daily running operations of the road, whether real or personal. If local taxing 
authorities have assessed such property,. there is no doubt that the commission may, 
for purposes of convenience and in the spirit of co-operation, ratify such assess
ments and adopt them as their own for the purposes of section.s 5429 and 5430; but 
the commission is not bound by such assessments, but only bound by local assess
merits of property not used in the daily running operationS of the road. 

In point of fact I am sure that a careful historical study of the statutes involved 
would show that real estate used in the daily running operations of a railroad was 
never intended to be subject to local appraisement at all. The statutes in their pres
ent form, however, leave doubt as to this and I do not care to go further than to hold 
that whether or not local taxing officers have the power to appraise real estate used 
in the daily running operations of a railroad, in the first instance, such appraisement 
is not binding upon the tax commission. 

In this connection I note that my predecessor, Ron. Edward C. Turner, in an 
opinion to Hon. Henry W. Charrington, prosecuting attorney at Gallipolis, Ohio, 
rendered February 28, 1916, and found in Opinions of the Attorney-General for 1916, 
volume I, page 351, held in effect that section 5428 G. C. makes it .the duty of the tax 
commission tojdeduct from the total value of the property of any public utility the value 
of the real property owned by the public utility and assessed for taxation by the local 
authorities. He did not expressly pass upon the question as to whether the valu
ationS of the local authorities are binding upon the commission, as to real estate used 
in the operation, although it is rather clear from his statement that in his opinion a 
negative answer should be given to this question. 

The opinion which I have expressed is in apparent but not real conflict with that 
of Mr. Turner. Mr. Turner was considering the case of a public utility other than 
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a railroad, viz., a gas company. As to such public utilities, there is no pro\ision like 
that of section 5429 G. C., which applies exclusively to suburban and interurban 
railroad companies and railroad companies. In short, as to other public utilities, 
the commission is not required or authorized to make any separate appraisement of 
real property used in operation, though under section 5422 G. C. the value of that 
used in operation is to be furnished to the commission for its convenience in making 
its initial determination. But under section 5429 G. C., as to the classes of utilit-ies 
therein enumerated, the commission is expressly authorized to do precisely what in 
this respect the old board of auditors was required to do (thouj!;h, as we have seen, 
for a different purpose), namely, to determine the value of the real estate used in daily 
operations. 

It follows that section 5428 G. C. mn.y, and possibly does, have a different effect 
as applied to a public utility other than a suburban or interurban r~ilroad company 
or railroad company, than that which it may have with respect to public utilities other 
than those enumerated. In the one case I am of the opinion, as hereinbefore stater!, 
that it requires and authorizes the deduction at the assessed value of the real estak 
not used in operation only. In the other case Mr. Turner held-and I am not pre
pared to disagree with him-that it requires the deduction from the unit value of 
all the real estate, whether used in opern.tion or not, as assessed for taxation by t.hc 
local authorities. The difference in the application of section 5428 G. C. arises :I.H 

has been seen, because of the provisions of section 5429 G. C. 
In connection with your question you mention the fact that certain real e.~tate, 

which you characterize as "terminal facilities," is alleged by certain county auditors 
and other local authorities to be worth much more than the sum which the commis
sion has heretofore determined to be its proper valuation; yet the commission finds 
in the cases of the railroads involved that as a whole they are not greatly more valu
able than they heretofore have been. If the commission, therefore, is obliged to arcept 
a loca.l assessment of such terminal facilities, or is obliged to assess them at what the 
commission may in candor be satisfied to be their true value in money, ami lor.alizc 
such assessments in the taxing district where the facilities are located, the result. nec
essarily would be that the remainder of the unit value attributable to movables, money,; 
and credits tend ru:ulLe1l, mal \lh.ich is subjeet to :>,pportionmcnt e];<ewhcre in the 
state, on the traek milcnp;c hn~is, will he corre~pondinp;ly )p~~; ~" thPI thP c·ommi~~ion 
can not increase the value of the terminals, if that vnJue must be localizccl, without. 
either putting a fn.lse value on the road as a whole, or decren~ing the value apportionc1l 
to the taxing districts through whieh the main line runs. 

It is conceivable that a case may arise or may have ariHen in whieh, heemtHe of 
the peculiar requirements of the law and exceptional developments of fn.ct, the com
mission may actually have, in the discharge of its duty, to reduce the per mile ap
portionment of some railroads. ~uch a result would not show that the law hue! been 
improperly administered and would not in point of fact work any injustice to any 
one, however disagreeable it may be to be obliged to reduce the tux valuation of any 
given taxing district. In fact the law, as i interpret it, may require such a result 
in a conceivable case. 

However, the commission is advised: 
That terminal facilities used in daily running operations are to be valued by the 

commission, and that the determinations of local officers are not binding on the com
mission; that land and structures purchased with a view to converting them into 
terminal facilities, but not actually used for that purpose, are subject to local assess
ment, and the value thereof, as so appraised, must be deducted by the commission 
from the unit value of the road under section 5428 G. C. 

The commission is therefore advised that as to "terminal facilities" used in daily 
running operations, the value thereof as determined by the commission may enter 
into the aggregate. sum which is to be apportioned on the track mileage basis, if such 



1054 OPINIONS 

"terminal facilities" represent a part of the "roadbed." The roadbed of a railroad 
may be defined for this purpose as any land actually covered by its tracks, whether 

· main tracks, side tracks or terminal tracks, including enough land on the sides thereof 
as may be reasonably necessary for normal right of way purposes (Railway v. Hyn
icka, supra.) This is true whether the tracks are actually located on the ground or 
are placed upon some structure sur.h aR a bridge or a pier or dock. 

All other "terminal facilities" such as warehouses, docks not covered with tracks, 
ground used for storage purposes, &c., though subject to valuation by the commis
sion, must, when valued and equali:t.ed, be assigned, as to such valuation, to the taxing 
district in which they ttre !orated, and rna' not be distributed over the route of the 
milroa(i 01: U e mileage t ;,Si3. 

Th'e commi,ssion is further advised that the valuation placed by the commission 
upon terminal facilities, which on the principle'S above laid down must be localized 
in the truxing district, must be eq_llalizel \\•ith the valuation of other re!11 property, 
structures n.nd stationary personal property of t,he railroad in other counties and ~ax
ing districts, and with similar property of other railroads elsewhere in the state. 

Very truly yours, 
Josm·H McGHEE, 

.41tornmt-General. 

TAX COMMISSION-MUST VALUE HEAL PROPERTY OF A HAJLHOAD 
USED IN ITS DAILY RUNNING OPERATIONS-COUNTY AUDITOR 
HAS NO AUTHORITY TO MAKE SUCH VALUATION-DEDUCTIONS 
UNDER SECTION !i429 INCLUDE ANY REAL ESTATE NOT 11SED IN 
OPEHATTON. 

A county auditor, acting wuler section 5548 G. C., has no authority to value the 
real estate of a railroad, used in its daily runniuo operation.q. 1'he lox commission, actitl(} 
m/(ler section !i429 0. C., umsl as.~ess wch ]Jroperly. The deductions required by section 
M28 G. C., as applied to railroads, include only real rs!ale not used in operation. The 
commission may e11li.~t the aid of local toxin(} authorities in dischnmino its duty umil'r 
srrtion !i429 G. C., lmt it musl make the final ns.ses.sment. 

CoL~.:~wu~, Omo, June 18, 1917. 

Tnx Commission of Ohio, Columbus, Ohio. 

GENTLB~IEN:-I acknowledge receipt of yom letter of June 12, 1917, supple
nwnting your em·Iier letter of May 22, 1917, and requesting my opinion as follom;: 

"If a county auditor proceeds under the provisions of section 5548 et. seq. 
to assess the real estate in a subdivision or subdivisions in a county, should 
such assessment include the real estate and buildings of a railroad company 
used in its daily running operations in so far as the same is located in such 
subdivision or subdivisions? If so, may the railroad company complain as to 
such assessment to the board of revision and appeal from the derision of that 
board to the tax commission? In the past the practice of county auditors has 
not been uniform in this regard. In some counties such real estate has been 
assessed loraJly, but the value has not been placed upon the tax list except 
through the certificate of the tax commission issued in accord:mre with sec
tion .5458 of the General Code. 
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"If, in answer to the commisRion's letter of :\lay 22, 1917, it is your opinion 
that its duty is to detem1ine the hue value in reoney of tl:e real estate neces
sary to the daily running operations of a railroad and place such value in the 
taxing distritt in which the real estate is situated, regardless of the length of 
the road in such cases, is the commission bound to uEe the values placed upon 
such real estate by the county at:ditor proceeding under section 5548 et seq. 
(if it is your opinion that he may place values on the same), or mny it deter
mine the valt:e regardless of the county auditor's assessment?" 

These questions are, I think, in substance covered by an opinion which has already 
been prepared and will doubtless reach the commission before this opinion is placed 
in your hands. However, for tl:e sake of clearness and because these questions were 
not very exhaustively discussed in the other opinion, I will restate my conclusions 
thereon and elaborate briefly upon my reasons therefor. 

I said in the other opinion that a careful historical review of the railroad property 
tax appraisement sections would show that never since they had been in force had 
the real property assessors, locally selected,· had any authority to appraise such prop
erty of a railroad company used in its daily running operations. This is true, I think, 
upon the short ground that section 2772 R. S., commented upon in the other opinion, 
made all such property "personal property" for the purpose of appraisement, and 
specifically imposed t:r,on boards of county auditors the duty of valuing the same. 

The duty of a real property assessor under general sections such as what is now 
section 5548 G. C., is limited to the appraisement of "real property," i.e., that which 
is "real property" for purposes of taxation. Because the property used in the daily 
running operations of a railroad was not real property for purpose of taxation-at 
least for purpose of appraisement-it was not subject to assessment or appraisement 
by the real estate assessors. 

This state of affairs continued to be the law until the act of 1911, revising the 
Langdon law of 1910, was passed; for the lan[don law itself retained the phrase 
"which shall include" and gave rise to the very conflict and contradictions in terms 
commented upon in my other opinion (see section 75, 101 0. L. 418). The elimination 
of this no longer necessary language was one of the refinements iutruduccd into the 
ar.t hy the Hollinger law of 1911. By that time, however, the tax rommiRsion had 
taken over the appraisemmt of n al property of railroads, used in daily running opera
tions, and there had been no such change in the law as would restore the jurisdiction 
over such property to the real property assessors; on the contrary, the state of the 
law, with respect to the withdrawal of this subject matter from the field of the exercise 
of the powers of local assessment, was continued, and all that was done was to transfer 
to the tax commiss:on the specific duty, formerly imposed UJ;on the county auditors, 
to value such property as a part of the "personal property" of railroads. 

In 1911, and for the reasons stated in the other opinion, a change was made. 
No longer was real property, used in daily running operationR, to he considered Htrietly 
as "personal property;" yet it specifically was required that it should be valued for 
taxation by the tax commission. 

For two distinct reasons this change did not have the effect of restoring juris
diction over real property used in daily running operations, to the ,local assessing 
officer. Those reasons are: 

1. In this respect 1 think it is clear that the act of 1911 was a mere revision of 
that of 1910 and the object of the changes made therein was merely to make for clear
ness of expression and to do away with inconsistencies. Under such cin:umstancrs 
the familiar and well established rule is that such verbal cl·anges are not to be regarded 
as having changed the substance of the law. 

2. Even if there had been no legislative history behind section 5429 G. C., in 
its relation to sections like present section 5548 G. C., we would have this situation: 
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One section gives one officer power to appraise all real property. Another section, 
specific in its character, gives to a~:0ther officer or tribunal rower to appraise a par
ticular bud of real property, i. e., that used in the daily running opPrations of the 
railroad. The maxim which governs in such cases is that the specific provision is to 
be regarded as an exception to the general provision. 

Reading the two sections together, therefore-and this is necessary and proper, 
as both relate to the assessment of real estate-sections like section 5548 G. C. are to 
be understood as authorizing the local assessing officer to assess and value for taxa
tion all real estate excepting that, the value of which is to be specifically determined 
as such by the tax commission; and by consulting section 5429 G. C., and related 
sections, it turns out that real estate used in the daily running operations of a railroad 
or an interurban or suburban railroad is to be specifically and finally valued for taxa
tion by the commission. 

As pointed out in the other opinion, it is otherwisE' with respect to real estate 
owned by railroad companies, but not used in daily running operations. The tax 
commission is under no duty and indeed has no power to value such real estate as 
such. The unit value at which it may arrive, under section 5424 G. C. and similar 
sections, may include, as an element thereof, so to speak, the value of such real estate 
not used in operation. But in· arriving at the unit value the commission presumably 
has not valued the real estate as such, but merely the railroad as a whole. Therefore, 
section 5428 G. C., as applied to railroad companies, requires the deduction, at the 
assessed value thereof, of real estate otherwise assessed for taxation, i. e., real estate 
not used in the daily running operations of the railroad. 

It was also pointed out in the other opinion that section 5428 G. C., as applied 
to public utilities other than railroads and suburban or interurban railroads, has a 
broader meaning because as to such other public utilities the commission is not author
ized and required, as it is by section 5429 G. C., specifically to assess and value real 
estate as such. Therefore, the deductions to be made under section 5428 G. C. com
prehend all the real estate of public utilities other than railroads and suburban or 
interurban railroads; but as to the latter t-hey include only real estate not used in the 
daily running operations of the road. 

Under section 5428 G. C. the commission is of course bound by the local appraise
ment, whieh indeed is the only one made of the real estate to which it applies as such. 

Under section 5429 G.C. the local officials are bound by the commission's appraise
ment, which indeed is the only authorized assessment of real estate used in daily running 
operations, as such. 

As suggested in the other opinion, there is no impropriety in the commission, 
under its general powers, enlisting the aid of local taxing officials, to enable it more 
effectually to appraise real estate used in daily running operations. Nevertheless, 
the result is the appraisement of the tax commission and not that of the local officers, 
and the commission is not bound by the opinions of such local.officers with respect to 
such real estate. 

You say that in the past the practice has varied, but I take it from your letter 
that in no county has any assessment finally gone upon the duplicate with respect 
to real estate used in the daily running operations of a railroad, except upon the cer
tificate of the tax commission issued in accordance with section 5458 0. C. It appears, 
therefore, that the practice in this essential respect, while not uniform in detail, has 
been in accordance with the view of the law which I have expressed. 

I think the foregoing statement, which indeed is, as observed, but a restatement 
of the conclusions more generally expressed in the other opinion, fully answers the 
questions in your letter of June 12, 1917. 

Very truly yours, 
JosEPH MC'GHEE, 

Atwrney-Gener11l. 
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390. 

COURT OF DO.MESTIC RELATIONS-:\IAHONING COUNTY-JURIS
DICTIOX -RECORDS-Jl,"'VEXILE COURTS-JURISDICTION -CLERR 
OF CO:\DIOX PLEAS COt:"RT-:\IAHOXIXG COUXTY-DUTIES IN 
REFEREXCE TO DIVISIO~ OF DO:\IESTIC RELATIOXS. 

The act of the general assembly of March 20, 1917, providing an additional common 
pleas judge for Malwning county, who shall be disignated as a judge of the court of common 
pleas division of dome.~tic relations, simply provides for an additional judge for said court 
in said county, and furnishes a designation of the particular part of the jurisdiction and 
duties to be exerciud by him. 

Juvenile courts have jurisdiction in a manner different from the other or general juris
diction of the courts designated to act as such juvenile court, and are required by law to have 
kept by the clerk an appearance docket and journal for the business of such juvenile court 
alone. 

The said division of domestic relations of the court of common pleas of Mahoning 
county, as provided in said act, is among its other duties, to constitute such juvenile court, 
and the clerk of the court of said county will be required to keep such appearance docket 
and journal for the business of such court of domestic relations coming under the head of 
juvenile court work, while the entries, nolf!tions, etc., of such courts, in the exercise of their 
ordinary jurisdiction as courts of common pleas will be made 1tpon the regular dockets, 
journals and records of the court of common plen. 

Mothers' pension cases, so called, in Mahoning county, are l1efore this court of c1mmon 
pleas, division of domestic relations and wt<ler its authm·it11 as a jmenile court. 

CoLUMBus, Omo, June 18, 1917. 

RoN. JARED P. HuXLEY, Prosecuting Attorney, Younqstown, Ohio. 

DEAR Sm :-On :\Iay 31, 1917, yon forwarclerl to this offire a request for an opinion 
as follows: 

"I am enclo~ing to you herewith letter just received from J. Arthur 
Ferri,;, county clerk, in which he asks me to secure a ruling from you as to the 
duties, jurisdiction, etc., of the new court of domestic relations created for 
this county by the l::tst lc{!islature. His letter is self-explanatory as to what 
rulings we desire. 

"I would ask that you let us have this opinion at as early a date as pos
sible in order that the clerk may place his order for such records and office 
supplies as may be necessary to handle this new work." 

The letter referred to and enclosed is as follows: 

"If possible I wish that you would secure for me a ruling of the Attorney
General as to what jurisdiction and duties are conferred on the new court of 
domestic relations for Mahoning county as per bill of last session. 
. "It is of course obvious that this court hears divorce and alimony cases 
nnd nll cases affecting domestic relations that have heretofore been tried 
in common pleas court, but what of juvenile cases? And if they are heard in 
this court how arc they to be takim care of by the clerk? Are they to be 
entered on the criminal or on a separate appearance docket? Also do the 
mofhers' pension cases come to tllis court? And if so, are they to be kept 
separate from the other common pleas cases? 

"Briefly, if these two classes of cases are by this legislation brought to 

3-Yol. 11-A. G. 
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this court are they still to be kept separate and apart from other common 
pleas cases in the manner they are now kept in the probate court (in this 
county), or are they to be kept in the usual manner and form and in the 
same records as other common pleas cases'? 

"As this judge will assume his duties the first week in July it is important 
that we have this information at once, so that time may be had for making 
the necessary books and supplies. * * *" 

The act of the legislature to which your inquiry relates is as follows: 

(House Bill No. 532.) 

"To provide for an additional judge of the court of common pleas for 
Mahoning county, and providing for his election as a judge of said court, divis
ion of domestic relations. 

"Se9tion 1. From and after the passage and taking effect of this act, 
there shall be one additional judge of the court of common pleas in and for 
Mahoning county, who shall reside therein. Such additional judge shall 
be elected in 1918, and every six years thereafter, for a term of six years, 
commencing on the first day of .January next after his election. Until such 
additional judge of the court of common pleas is so elected and qualified, the 
governor shall fill such position by appointment. Vacancies occuring in the 
office of such additional judge in Mahoning county shall be filled in the manner 
prescribed for the filling of vacancies in the office of judge of the court of com
mon pleas. He shall have the same qualifications, and shall receive the 
same compensation as is provided by law for the judges of the court of common 
pleas in Mahoning county. He shall exercise the same powers and have 
the same jurisdiction as is provided by law for judges of the court of common 
pleas. He and his successors shall, however, be elected and designated 
as a judge of the court of common pleas, division of domestic relations. To 
such judge shall be assigned all juvenile court work arising under title fou.r, 
chapter eight of the General Code, and all divorce and alimony cases, and 
cases involving the care and custody of children in said cou.nty. Whenever 
said judge of the court of common pleas, division of domestic relations1 shall be 
sick, absent or unable to perform his duties, the same shall be performed by 
another judge of the court of common pleas of said county, assigned for said 
purpose, according to law." 

This act provides for an additional judge of the court of common pleas in your 
county. No new jurisdiction or duty for the common pleas court is provided in the 
act; that is, nothing is therein provided but what already may be the duty of a judge 
of the court of common pleas. The juvenile court is provided for in section 1639 
of the General Code, which in part is as follows: 

"Courts of common pleas, probate courts, and insolvency courts and 
superior courts, where established shall have and exercise, concurrently, the 
powers and jurisdiction conferred in this chapter. The judges of such courts 
in each county, at such times as they determine, shall designate one of their 
number to transact the business arisin~ under such jurisdiction. When 
the term of the judge so designated expires, or his office terminates, another 
designation shall be made in like manner. 

"The words juve'cile court, when used in the statutes of Ohio, shall be 
understood as meaning the court in which the judge so designated may be 
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sitting while exercising such jurisdiction, and the words 'judge of the juvenile 
court' or 'juvenile judge' as meaning such judge while exercising such juris
diction. • • *" 

This is followed by a special proVIBJ.on for Hamilton county substantially the 
same as that provided above for Mahoning county, the only difference, after the court 
is organized and in operation, being that in Mahoning county the jurisdiction of the 
court includes "cases involving the care and custody of children in the said county," 
otherwise the language is borrowed from the Hamilton county act. 

As to your first inquiry as to the jurisdiction and duties conferred on the new 
court of domestic relations, it seems to be sufficiently answered in the act itself, as 
it provides only for an additional judge of the court of common pleas, but instead of 
having the judges of the court designate one of their number to transact these par
ticular duties, the statute itself selects and designates one particular judge, who 
with his successor in office, is to perform these particular duties, so that the duties 
to be performed by the new court of domestic relations are in no manner different 
from those devolving upon the court already having jurisdiction of the subjects em
braced under this title. 

Under the general laws including all counties except Hamilton and Mahoning 
other courts than the court of common pleas may be designated as juvenile courts, 
including the probate court, which may be so designated in the manner provided by 
statute, and so far as those duties are concerned they are to be performed precisely 
in the same manner as already done by the juvenile court. In so far as the new court 
of domestic relations has given it other jurisdiction than that of juvenile court, it 
is jmisdiction already possessed by the court of common pleas exclusively, so far as 
divorce and alimony are concerned, and concurrently with other courts so far as cases 
involving tl1e care and custody of children are concerned. No distinction is made 
as to such divorce and alimony cases; they will be brought and proceeded in and de
termined exactly as they are now, being placed upon the same dockets, journals, 
records, etc., as before the organization of the new court, there being no difference 
whatever in that branch of the business, except that the new judge is the one who is 
designated to hear and determine the o.u;es as they arise. 

As to cases involving the care and custody of children, these usually arise in three 
ways: 

1st. By habeas corpus. 
2nd. In divorce and alimony cases. What has already been said as to pro

cedure in divorce and alimony cases applies equally to cases involving the care and 
custody of children arising in such divorce and alimony cases and in habeas corpus 
cases; in one case they arise in cases already upon the docket and make no difference 
whatever in the modus operandi in conducting and docketing such cases or recording 
the proceedings of the court in reference thereto. 

3rd. In juvenile court cases. These cases come up in the same form and are 
conducted and disposed of in the same manner in this court of domestic relations as 
in any other juvenile court., and in respect to such juvenile court alone is there occasion 
to consider the connection of the clerk of the court therewith as to such docketing and 
recording and as to the books to be kept by him in which entries and references to such 
cases are to be made. 

In this respect the juvenile court has a species of identity of its own, whether its 
duties be devolved upon the court of common pleas, probate, insolvency or superior 
court, and whichever of those courts be assigned as such juvenile court they proceed 
in the same manner, exercising the juvenile jurisdiction as a sort of addition or ad
junct to its ordinary jurisdiction. Certain books are required to be kept by the clerk 
of the juvenile court. Of course, when this is the court of common pleas he is the 
clerk of the courts of the county; whe'n as the probate court in the orqinary counties, 
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he is the probate judge himself, and so on. Now, as each of these courts which may 
be designatd as juvenile courts is required by law to keep certain desj.gnated book;! 
which are different in eaeh case, it is apparent that something additional would be 
required by whichever one acts as such juve'n:ile court; consequently we have section 
1641 Gen,eral Code, which is as follows: 

"The clerk of the court or the judge exerci&n.l!; the jurisdiction shall keep 
an appearance docket and a journal, in the former of which shall be entered 
the style of the case and a minute of each P!oceeding and in the latter of which 
shall be entered all orders, judgments and findings of the court." 

The clerk of the court of common pleas is already required to keep an appear
ance docket. (Section 2878 General Code.) The probate court is not so required. 
(Section 1594 General Code.) This latter section provides twelve different records 
or books to be kept by the probate court and not includirrg an appearance docket, 
so that the probate court when designated as a juvenile court is compelled to keep 
an appearance docket upon which, of course, is entered the juvenile court matters 
alone. The matter to be entered on the appearance docket in the juvenile court is 
the "style of the case and a minute of each proceeaiQg." The present juvenile 
court, however, is a court of common pleas which must already keep an appearance 
docket. The provision as to the entry on the appearance docket is as follows: (Sec
tion 2879 General Codtl.) 

"The clerk shall enter upon the appearance docket at the time of the 
commencement of an action or proceeding, the names of the parties in full, 
with names of counsel, and forthwith index the case direct and reverse in the 
name of each plaintiff and defendant. In like manner ap.d at the time it 
occurs, he shall also index the name of each person who may thereafter become 
a party to such act.ion or proceeding. At the time it occurs and under the 
case so docketed, he shall also enter the issue of the summons or other mesne 
process or order and the filing of each paper, and he shall record in full the 
return of such writ or order with the date of its return to· the court, which 
entry -shall be evidence of such se,rv:ice." 

It will be observed that this appearance docket requires different entries from 
the appearance docket in the juvenile court, that this docket provided for in section 
2879 is one appropriate for use in civil actions, and not at all adapted to the peculiar 
aJ!d somewhat summary business of 1Jle jUvenile court. It therefore appears, that 
as this court will be required to keep an appearance docket, such appearance docket 
will not be separate from that of other branches of the common pleas court in the 
county. There is but one common pleas court in each county, although there may 
be a number of judges; there is one clerk and one set of books, and that set of books 
will be the books of this proposed court of domestic relations, and the appearance 
docket will be the appearance docket of this court-that is, of the court of common 
pleas of which this is simply a division, and on this appearance docket will go all the 
divorce and alimony cases and habeas corpus cases just the same as they do at the 
present time, but as to the juvenile business it will be necessary for the clerk to keep 
a separate appearance docket, which will be used by the division of domestic rela
tions, and by that division only in its capacity as juvenile court; also a separate journal 
will be kept in the same manner and for the same purpose upon which will be entered 
all orders, judgments and findings of the juvenile court. It will be necessary for the 
clerk to distinguish when this particular judge presiding in the court of domestic 
relations is acting under his ordinary jurisdiction as a judge of the court of common 
pleas and when he is acting under the statutes providing for the duties of a juvenile 
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court. In the fonner case all entries will be made on the ordinary books, in the latter 
case upon this appearance docket and this journal. 

An order touching the custody of children might be one or the other. In cases 
vthere the court of common pleas, not being a juvenile court now, makes such orders, 
to wit: in habeas corpus cases and in divorce and alimony cases, the entry, notations 
etc., will be upon the general books of the court of common pleas; but when making 
orders touching the care and custody of children only in the jurisdiction of his duties 
as a juvenile court, the entry will be upon this special appearance docket and journal. 

Inquiry is made as to whether mothers' pension ca8es come to this court. This 
is plainly answered by the statutes providing for such pensions, wllich are found in 
the chapter on the juvenile court (Sections 1683-2 et seq. Gene'ral Code.) It plainly 
appears from these Rections that the juvenile rourt is one having cognizance of all 
such cases, therefore the new court of domestic relations as such juverlile court will 
have said jurisdiction, and entries, etc., will be in its capacity as such juvenile court 
and upon the same dockets and records. This seems to answer all the inquiries made 
by your clerk. 

3!)1. 

Very truly yours, 
JosEPH McGHEE, 

A llorney-General. 

COLLATERAL INHERITANCE TAX MATTERS-ITEMS ALLOWED IN 
PROBATE JUDGES COST BILL THEREIN. 

Item.~ allowed in probate judge's cost /Jill in collateral inheritnnce tr1x mnllers. 

Cor.u111nus, OHio, .June 18, 1917. 

'l'he Bureau of huspcclion and Supervision of Public Offices, ('olumlm.~, Ohio. 

GENTJ,Eli!EN:-I have a cornmuni<'ation from John W. DaviH, probate judge of 
Mahoning county, as follows: 

"I am enclosing a copy of a cost bill, as taxed against the estate of Eliza 
A. Bushnell, for proceedings had umler the colhtteral inheritan<'e tax law. 

"According to the contention of the state examiner, the only item en
titled to be taxed is that in lirre l'\o. 14, being a charge of 25 cents, or in other 
words, a charge of 10 cents per 100 words for the certifying to the county 
auditor of the decree or order of the cou'rt as to what property is subject to 
the collateral inheritance tax. Therefore, the court is allowed nothing for 
the performance of his judicial act nor for making a journal of his order or 
decree, nor for the making up of his collateral inheritance record; or in other 
words, if the contention of the examiner is supported by your department, 
the probate court is allowed nothing whatever to pay his deputy clerks or 
stenographers for journaling his order or decree and for making up the record 
of proceedings. 

"The state examiner has been basing his contention on his construction 
of circular letter from attorney-general's department dated April 8, 1914, 
being l'\o. 176; also circular letter to the county auditors under date of July 16, 
1914. 

"Hoping to have a ruling at your earliest convenience as to whether or 
not we are entitled to tax fees, as in other matters, to make our office self-
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supporting for work done under the collateral inheritance act, or whether 
we are entitled to compensation only for the certifying to the auditor of the 
court's order or decree, * * "' " 

I am addressing this op1rnon to your department because you have indicated 
to me that you are very much interested in the subject matter of same and are de
sirous of having this department advise you just what items may be properly included 
in the probate judge's cost bill in collateral inheritance tax cases. Because of this 
latter reason I am giving attention in this opinion not only to the items taxed by the 
probate judge of Mahoning county on the cost bill attached to his letter, but also 
to all of the items set forth in such cost bill so that your department may be advised 
of what fees may be allowed probate judges for their services in connection with col
lateral inheritance tax matters. 

The cost bill submitted reads as follows: 

1. Docketing cause, each_______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ $0.10 

a. Indexing cause in the docket, each name _______ _ 
2. Filing ( __ ) praecipes, pleadings, subpoenas, cost 

3. 

4. 
5. 

bill and other necessary documents, each ______ _ 
a. Noting the filing of same, except subpoena and 

praecipe therefor,-on the docket( __ ), each.. _____ _ 

Taking ( __ ) affidavits, including certificate and 
seal (including certifications to pleadings), each_ 

Taking ( __ ) undertakings or bonds, each _______ _ 
Issuing ( __ ) writs, orders or notices, except sub-

poenas, each ______________________________ _ 

a. Noting the issue of same on docket( __ ), each_ ___ _ 
G. Certificate of deposit on foreign writ ___________ _ 
7. Certificate of opening deposition _________________ _ 
8. Entering each cause on the trial or motion docket 

0. 
10. 
11. 
12. 
13. 

a. 
b. 

14. 

15. 
16. 

17. 

18. 
19. 

and indexing same( __ ) terms, each ___________ _ 
Issuing subpoenas, ( __ ) names, each ___________ _ 
Swearing ( __ ) witnesses, each _________________ _ 
Entering attendance of ( __ )witnesses, each ______ _ 
Certifying fees of( __ ) witnesses, each ___________ _ 
Each entry ( __ entries) on journal-per 100 

words or fraction thereof ___________________ _ 
Indexing same ( __ ) __________________________ _ 
Posting same on docket( __ ) __________________ _ 
Making ( __ ) copies of pleadings, process, record, 

or files, in. certf. and seal ( __ words), per 100 
words _____________________________________ _ 

Noting on docket( __ ) papers mailed, each_ ______ _ 
Writi1,1g advertisement required to be published 

(posted up, only 25 cents) ___________________ _ 
Hearing and deciding each application in assign-

ments _____________________________________ _ 
Execution __________________________________ _ 

Making complete record in cause ( __ words) per 
100 words_ . ______________________________ _ 

a. Indexing same, each cause .. ___________________ _ 
b. Recording plat not exceeding six lines .. _________ _ 
c. For( __ ) additional lines, each ___________________ _ 

.05 

.05 

.05 

.25 

.25 

.30 

.10 

.10 

.10 

.10 

.05 

.05 

.10 

.05 

.10 

.05 

.10 

.10 

.05 

.37~ 

2.00 
.50 

.10 

.10 
1.00 
.10 

80.10 

.05 

.10 

.05 

.10 

.GO 

.05 

.10 

.25 

2.00 

1.10 
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Receiving and disbursing money 8---, a com
mission of one per centum on the first 81,000, 
8---, and one-fourth of one per centum on 
8---, all exceeding 51,000 _______________ _ 

:\faking cost bill, taxed but once._... _ _ _ _ _ _ _ _ _ _ 
Entering on cash book costs received in each cause 

Sections 5340, 5343, 5345 and 5347 General Code read: 

.40 

.25 

1063 

.40 

.25 

"Section 5340. Within ten days after the filing of the inventory of 
every such estate, any part of which may be subject to a tax under the pro
visions of this subdivision of this chapter, the judge of the probate court, 
in which such inventory is filed, shall make and deliver to the county auditor 
of such county a copy of the inventory; or, if it can be conveniently separated, 
a copy of such part of the estate, with the appraisal thereof. The auditor shall 
certify the value of the estate, subject to taxation hereunder and the amount 
of taxes due therefrom, to the county treasurer, who shall collect such taxes, 
and thereupon place twenty-five per cent. thereof to the credit of the county 
expense fund, and pay seventy-five per cent. thereof into the state treasury, 
to the credit of the general revenue fund, at the time of making his semi-annual 
settlement. 

"Section 5343. The value of such property, subject to said tax, shall 
be its actual market value as found by the probate court. If the state, through 
the prosecuting attorney of the proper county, or any person interested 
in the succession to the property, applies to the court, it shall appoint three 
disinterested persons, who, being first sworn, shall view and appraise such 
property at its actual market value for the purposes of this tax, and make 
return thereof to the court. The return may be accepted by the court in 
a like manner as the original inventory of the estate is accepted, and if so 
accepted, it shall be binding upon the person by whom this tax is to be paid, 
and upon the btale. The fees of the appraisers shall be fixed by the prob:J.te 
judge and paid out of the county treasury upon the wcrrant of the county 
auditor. In case of an annuity or life eRtate, the value thereof shall be de
termined by the so called actuaries' combined experience tables and five 
per cent. compound interest. 

"Section 5345. Each probate judge, at least once in six months, shall 
render to the county auditor a statement of the property within the jurisdic
tion of his court that has become subject to such tax during such period, the 
number and amount of such taxes as will accrue during the next six months, 
so far as they can be determined from the probate records, and the number 
and amount thereof due and unpaid. Each probate judge shall keep a separate 
record, in a book to be provided for that purpose, of all cases arising under 
the provisions of this S\lbdivision of this chapter. 

"Section 5347. A final settlement of the account of an executor, admin
istrn.tor or trustee shall not be accepted or allowed by the probate court unless 
it shows, and the judge of that court finds, that all taxes imposed by the pro
visions of this subdivision of this chapter, upon any property or interest there
in, belonging to the estate to be settled by such account, have been paid. Th€ 
receipt of the county treasurer shall be the proper voucher for such payment." 

On February 15, 1914, this department rendered an opinion to Ron. A. V. Dona
hey, auditor of state, in which it was held that the probate judge "may lawfully charge 
and collect from the county treasury, as provided in section 5346, the sum of ten cents 
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per hundred words for making the copy required to be made by section 5340, but is 
not entitled t{) any fees whatever for performing the act of delivery required by the 
section." 
lTEM-1 -DOCKETING CAUSE. 

!A-INDEXING SAME. 

Section 1594 G. C. provides: 

The following books shall be kept by the probate court: 

* * * * * * * * 
"2. An administration docket, showing the grant of letters of admin

istration or letters testamentary, the name of the decedent, the amount of 
bond and names of sureties therein, and containing a minute of the time of 
filing each paper, and a brief note of each order or proceeding relating to the 
estate with reference to the journal or record in which the order or proceeding 
is found. * * * " 

It is my view that the proceeding relative to the collateral inheritance tax is a 
"proceeding relating to the estate" within the meaning of the above section and that 
this proceeding should be docketed in the administration docket and not in a separate 
dcoket. This being so it follows that no fee can be allowed the probate judge for 
docketing and indexing, as included in the above item. 

ITEM 2 -FILE NECESSARY DOCUMENTS. 

2A-NOTING SUCH FILING EXCEPT SUBPOENAS AND PRAECIPES ON THE DOCKET. 

Section 2900 G. C., above referred to, provides: 

"For filing each praecipe, pleading, subpoena, cost bill and other neces
sary document, five cents; for noting the filing of same, except subpoena 
and praecipe therefor, on the appearance docket, each, five cents." 

i am not quite clear as to just what papers were filed by the probate judge in the 
specific cause before me, but assuming that they were papers such as return of apprais
ers, etc., the fee set out in the· cost bill should be allowed for the filing of such papers 
and the noting of the filing on the docket. 

ITEMS 3, 4, 5, 6, AND 7 INCLUDE THE TAKING OF AFFIDAI ITS, TAKING OF UNDERTAKINGS 

OR BONDS, ISSUING WRITS, ORDERS OR NOTICES, EXCEPT SUBPOENAS, NOTING THE 

ISSUE OF SAME ON DOCKET, RECORDING RETURN OF SAME ON DOCKET, CERTIFICATE 

OF DEPOSIT ON FOREIGN WRIT AND CERTIFICATE OF OPENING DEPOSITION. 

When it is necessary for the probate judge to do any of these things in connection 
with collateral inheritance tax matters, he may be paid the fee allowed by law therefor, 
the same as though the collateral inheritance tax matter was a separate and distinct 
proceeding. 

ITEM 8-ENTERING CAUSE ON THE TRIAL OR MOTION DOCKET. 
0 

Section 1594 G. C. provides what books· may be kept by the probate court and 
provides for the keeping of four dockets, to wit: a.n administration docket, and guard
ian's docket, a civil docket and an execution docket. There is no authority in law for 
the probate judge t{) keep a trial and motion docket and it is therefore my opinion 
that this item should be disallowed. • 
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ITEMS 9 AND 10-ISSUING SUBPOENAS AND SWEARING WITNESSES. 

The probate judge is entitled to these fees in collateral inheritance tax proceedings 
the same as in administration of estates and other matters. 

ITEMS 11 AND 12-ENTERING ATTENDANCE OF WITNESSES AND CERTIFYING FEES OF 

WITNESSES. 

Section 5346 G. C. provides for the "fees of officers having duties to perform" in 
rorinection with the collateral inheritance tax law, but provides no fees for witnesses. 
This being the case it will be unnecessary for the probate judge to enter the attend
ance of witnesses or certify their fees in collateral inheritance tax cases and no fees 
for such services should be allowed. 

ITEMS 13, 13A AND 13B-ENTRY ON JOURNAL, INDEXING SAME AND POSTING SAME ON 

DOCKET. 

Section 2900 General Code provides: 

"for each entry on journal per hundred words or fraction thereof, ten 
cents; for indeJ>..ing same, five cents; for posting same on appearance docket, 
ten cents." 

ITEM 14-MAKING COPIES Oh PLEADINGS, PROCESS, ETC. 

Section 2901 G. C. provides: 

"for making copies of plef!.dings, process, records or files, including certifi
cate and seal, ten cents per hundred words." 

This section relates to probate judges' fees, the same as section 2900, when the 
fees of the probate judge for such service are not enumerated in sections 1601 and 1602 

Section 5340 provides: 

"The judge of the probate court, in which such inventory is filed, shall 
make and deliver to the county auditor of such county copy of the inventory." 

~y authority of the section just quoted, the probate judge is entitled to receive 
the fees charged in this item. 

ITEM 15-NOTING ON DOCh.ET PAPERS MAILED. 

It is not necessary in collateral inheritance tax proceedings in the probate court 
to mail any papers, neither are there any defendants in such proceedings. Therefore 
there will be no occasion for this charge and the item should not be allowed. 

ITEM 16-WRITING ADVERTISEMENTS REQUIRED TO BE PUBLISHED (POSTED UP ONLY 

25 CENTS.) 

No advertisements are required to be published in the collateral inheritance tax 
proceedings by the probate court, therefore this item should not be allowed. 
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ITEM 17-HEARING AND DECIDING EACH APPLICATION IN ASSIGNMENTS. 

Section 5343 G. C. requires the probate judge to hear the application of the prose
cuting attorney or other persons interested for the appointment of appraisers and to 
appoint the same. I can find no statute authorizing any fee to be charged by the probate 
judge for hearing an application or for the appointment of appraisers and therefore 
conclude that this item should not be allowed. 

ITEM 18.-EXECU'l'ION. 

The probate court itself has nothing to do with the collection of the collateral 
inheritance tax and therefore item 18 should not be allowed. 

ITEMS 19, 19A, 19B AND 19c. MAKING COMPLETE RECORD IN CAUSE; INDEXING EACH 
CAUSE; RECORDING PLAT NOT EXCEEDING SIX LINES; FOR ADDITIONAL LINES. 

The only fees enumerated in this item which should be allowed arc 19 and 19a, 
for making complete record in cause and for indexing same, each cause. Section 
5345 G. C. provides: 

"Each probate judge shall keep a separate record in a book to be provided 
for that purpose, of all cases arising under the provisions of this subdivision 
of this chapter." 

Section 2901 G. C., heretofore referred to, provides for making complete record 
in each cause, ten cents per hundred words; for indexing same, each cause, ten cents. 

ITEM 20.-

No authority for any charge of this kind. 

JTEJ\1 21.-MAKING COS'l' BILL, TAXED BUT ONCE. 

Inasmuch as section 5346 G. C. provides that "seventy-five per cent. of the cost 
of collection and other necessary and legitimate expenses incurred by the county in 
the collection of SUCh taxes, shall be charged to the state," it is necessary for the jJrO
bate judge to make up a separate cost hill relating to collateral inheritance tax matters, 
and the charge for making the cost bill in this item is, therefore, a proper one. 

lTElll 22.-ENTERING ON CARR BOOK COSTS RECEIVED IN EACH CAUSE. 

Section 2901 General Code provides for entering on cash book coAts rc('cived 
in each ('Usc, 25 cents. This charge is, therefore, a proper one. 

Yours very truly, 
JoSEPH McGHEE, 

A ttorne?J-General. 
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392. 

COURT CONSTABLES-THEIR RIGHTS AND DUTIES IN COUNTIES THAT 
HAVE BUT ONE COMMON PLEAS JUDGE . 

.t1 court of common pleas of a one-j11dge cmmty cannot lawf1tlly require a court con
stable to attend to the assignment of cases. 

Court constables of such counties cannot be allou·cd "further compensation" as ]JTO

vided for constables who all end to the assignment of cases, in addition to their regular com
pensati01l for preserving order and discharging such other duties as the court requires . . 

CoLUJIIBus, OHIO, June 18, 1917. 

HoN. JoHN P. BAILEY, Common Pleas Judge, Ottau·a, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your communication in which you 
ask my official opinion covering the following statement of facts: 

"1. May the court of common pleas of a one-judge county lawfully 
require a court constable to attend to the assignment of cases? 

"2. If so, may such court allow such court constable further compen
sation, that is, compensation in addition to his allowance as court constable?" 

Your inquiry deals with a construction of sections 1692 and 1693 G. C., with 
which sections Y0"\1 are thoroughly familiar, and it is therefore unnecessary to quote 
same herein except as the different parts are referred to from time to time. 

It is provided in section 1692 G. C. that when in the opinion of the court the 
business of such court so requires it to be done, each court of common pleas of a county 
in this state may appoint one or more court constables to preserve order. It is further 
provided in said section that each court of common pleas, in counties where more 
than two common pleas judges regularly hold court at the same time, may appoint 
one or more constables to attend the assignment of cases, and it is further provided 
that each court of common pleas may require such constable or constables to discharge 
such other duties as the court directs, except that when the court directs the constables 
to call and impanel jurors, such direction shall not be made in capital cases. 

At first thought it would seem as though the right of a court in directing a court 
constable to discharge "such other duties" would mean that if in the opinion of the 
court the business of such court would so require it to be done, the court might direct 
such constable or constables to attend the assignment of cases, but from a history 
of the legislation which affects said section, I question if the above conclusion could 
follow. Said section 1692 G. C. was originally enacted March 27, 1875, and was 
a part of "an act to facilitate the administration of justice," In which act it was pro
vided that the court of common pleas had a right to appoint a bailiff who shall be 
under the direction of the court, "preserve order and perform such other duties as 
shall be required of him by the court." Said section was amended numerous times 
between the time of its first enactment and the date hereinafter mentioned, but each 
amended section contained the above quoted phrase in substantially the same form 
in which it was originally enacted. While the section remained in that form I have 
no doubt but that a court might direct a bailiff or constable in the performance of 
"such other duties" to attend the assignment of cases. But in 103 0. L., 417, said 
section was amended to read as it now stands; that is to say, the phrase "attend the 
assignment of cases in counties where more than two common pleas judges regularly 
hold court at the same time" was inserted between the phrases "to preserve order" and 
"and discharge. such other duties as the court requires." While the same is set off 
in said ~ection by commas, yet I cannot see how it can be considered to be a paren-
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thetical expression any more than would any other language be so considered which 
is set off by commas, and the punctuation is used to assist in conveying the legislative 
intent or meaning. Such intent must be gathered from a reading of the whole section, 
each part of the same in connection with every other part, and if the original meaning 
of the section is changed by the use of certain language in the amendment or by the 
place where such language is used, it will be presumed that the same was so intended 
by the legislature when it so amended said section to read as it now does. 

What, then, can the said section as amended mean? But one thing, it seems 
to me, and that is that whatever construction might have been given to said language 
as it was miginally enacted, or as it stood for practically thirty years, the same now 
must mean that the court of common pleas, when in its opinion the business of such 
court so requires it to be done, may appoint one or more constables to preserve order, 
and in counties where more than two common pleas judges regularly hold court at the 
same time such court may require such constable or constables to attend the assign
ment of cases. I believe the effect of said amendment, last mentioned, was to limit 
the authority of the court in that one particular; that is to say, whatever authority 
the court may have had· to order court constables to attend the assignment of cases 
under the general authority of requiring such constables to "discharge such other 
duties as the court requires," it is my opinion that from and after the time said section 
was amended in 1913, the court of common pleas could only require constables to 
attend the assignment of cases in those instances where more than two common pleas 
judges regularly hold court at the same time. To give said section any other inter
pretation would be to fail to give effect to the plain ordinary language used. 

My opinion in this matter is in accord with the opinion of Kyle, J., rendered May 
1, 1917, in the matter of a court constable for the common pleas court·of Green county, 
Ohio, in which the following language is used: 

"From that phrase (more than two) in the section it would seem to me 
that constables could only be directed to attend the assignment of cases in coun
ties where more than two common pleas judges regularly held court, and in 
my opinion in all counties where one or two common pleas judges regularly 
hold court there can be no assignment by the court directing the court con
stable or constables to attend the assignment of caRes. 

"The reason of the statute is probably that where more than two common 
pleas judges hold court at the same time the duties of so assigning cases 
are such-in order that attorneys may not have their cases conflict in the 
assignment-that it may become necessary to have one or more persons 
to especially attend to that duty." 

This conclusion also follows Opinion No. 1613 of my predecessor, Hon. Edward 
C. Turner, rendered May 23, 1916, and found in Opinions of the Attorney-General 
for 1916, page 908, in which opinion that official used the following language: 

"A judge of the court of common pleas in a county where only one judge 
holds court cannot legally appoint a court constable to attend the assign
ment of cases, and fix an additional compensation for so doing." 

From the above, then, I advise you that the court of common pleas of a county 
in which there is only one common pleas judge cannot require the court constable 
to attend to the assignment of cases. 

My answer to your first question being as above indicated, it follows, of course 
that no further compensation can be made to such court constable in addition to his 
allowance for his services as such. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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393. 

TOWNSHIP HIGHWAY SUPERINTENDENT-TOWNSHIP TRUSTEES MAY 
APPOINT WHEN WHITE-MULCAHY LAW TAKES EFFECT. 

Upon the taking effect on June 28, 1917, of the White-Mulcahy law, the township 
trustees may, under the prouisions of section 3370 G. C. of said act, appoint o township 
highway superintendent, and the term for which township highway superintendents were 
appointed under the law as it now is will cease upon the taking effect of said act. 

CoLUMBus, OHIO, June 18, 1917. 

HoN. JARED P. HuxLEY, Prosecuting Attorney, Youngstown, Ohio. 
DEAR Sm:-I have your communication of June 2, 1917, in which you ask my 

opinion in reference to a matter therein set out. Your communication reads as follows: 

"The township trustees of Green township, this county, acting under 
the authority given them by section 3370 of the General Code, did on January 
last appoint two township highway superintendents, who were appointed 
for one year each and have given the required bond. 

"Under house bill No. 300 an act was passed amending said section 3370, 
which goes into effect, as I understand, some time the latter part of this 
month, changing the above mentioned manner and permits the control of 
township roads in three different ways. The third method therein set forth 
provides for the appointment of 'some competent person,' which on its face 
means one person. 

"The township trustees now desire a determination of their status as to 
their retaining the two township highway superintendents so hired for one 
year each." 

The question about which you ask arises under the provisions of section 3370 
G. C. of what is known as the Cass highway law, which is now in force and effect, and 
the provisions of the same section, as found in the White-Mulcahy law, which will 
become effective on the 28th day of June, 1917. The section as it now stands reads 
as follows: 

"For the purposes of this act there shall be in each township not less 
than one nor more than four road districts, as the township trustees may 
determine. The district or districts shall include all the territory in such 
township. The trustees of the township shall appoint for each road dis
trict a superintendent who shall be known as township highway superin
tendent and who shall serve until his successor is appointed and qualified. 
Under the direction of the township trustees he shall have control of the roads of 
his district and keep them in good repair. He may be removed by the township 
trustees or the county highway superintendent for incompetence or gross 
neglect of duty." 

The section as amended by the White-Mulcahy law, reads as follows: 

"The township trustees shall have control of the township roads of their 
township and shall keep the same in good repair. The township trustees may, 
with the approval of the county commissioners or state highway commis
,sioner, as the case may be, maintain or repair a county road or inter-county 
pighway or main market road within the limits of their township. In the rna~-
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tenance and repair of roads the township trustees may proceed in any one of 
the following methods as they deem for the best interest of the public, to wit: 

"1. They·may designate one of their number to have charge of the 
maintenance and repair of roads within the township, or 

"2. They may divide the township into three road districts, in which 
event each trustee shall have charge of the maintenance and repair of roads 
within one of such districts, or 

"3. They may appoint some competent person, not a member of the 
board of trustees, to have charge of the maintenance and repair of roads 
within the township which person shall be known as township highway super
intendent, and shall serve at the pleasure of the township trustees. The 
method to be followed in each township shall be determined by the township 
trustees by resolution duly entered on their records." 

It will be noted that under the old law the township is divided into not less than 
one nor more than four road districts, as the township trustees may determine, and 
provision is p1ade that the trustees of the township shall appoint for each road dis
trict a superintendent who shall be known as township highway superintendent and 
who shall serve until his successor is appointed and qualified. Under the provisions of 
this section, as amended, there are three methods provided to take care of the main
tenance and repair of the roads of the township, any one of which may be adopted by 
the township trustees. (1) one of the township trustees may have complete charge of 
the maintenance and repair of the roads in the whole township, or (2) the township 
may be divided into three road districts, and each trustee have charge of the main
tenance and repair of the roads within one of such districts, or, (3) the township trus
tees may appoint some competent person to have charge of the maintenance and .repair 
of the roads, who shall be known as township highway superintendent and shall serve 
at the pleasure of the township trustees. Hence under the old law the township highway 
superintendents serve until their successors are appointed and qualified, while under 
the new they serve at the pleasure of the township trustees. For all practical pur
poses there is possibly but little difference between these two provisions. 

You state that under the law as it is, the township trustees of a certain township 
last January appointed two township highway superintendents for one year and that 
under the provisions of the new law they desire to follow the third method set out in 
said section. Your question now is as to whether the appointment of the two town
ship highway superintendents for one year will interfere with the rights of the town
ship trustees, upon the taking effect of the new act, to appoint one township highway 
superintendent for their township. 

The present law does not make provision for the appointment of township high
way superintendents for a definite term. But let us suppose that the township trustees 
had authority in law to appoint said township highway superintendents for a period 
of one year, what then would be their rights in and to their office on and after June 
28, 1917? I am of the opinion that the same principle will control whether the town
ship trustees decide to follow one method set out in said section 3370 or whether they 
decide to follow another method. Suppose the township trustees would decide that 
they would divide the township into three road districts and each of the three trustees 
take jurisdiction of the maintenance and repair of the roads within a district. What, 
then, would be the rights of the two persons appointed last January for the period of 
one year? The answer to this question will decide the question submitted by you. 
The mere fact that the person appointed under the new act has the same name as the 
person appointed under the old cannot vary the answer. The fact is that there is a 
completely different scheme for the maintenance and repair of highways under the 
new than there is provided under the old law. 

The courts of our state have been uniform in holding that a person appointed 
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to an office bas no vested rights in and to the office and that the legislature may at 
any time modify the law so as to do away with the office and end the term of ,those 
who may have been appointed or elected to office. 

In Knoup v. Piqua Bank, 1 0. S., 603, at page 616 of the opinion the court, 
in discussing this matter, reasons as follows: 

"There are some offices, also, which are said to be estates for a term of 
years, or for one year. And ministerial offices may be granted in reversion, or 
to commence at a future period. Some offices are even assignable by deed. 
But, in America, a public officer is only a public agent or trustee, and has no 
proprietorship, or right of property, in his office. It is true that in The State 
v. McCollister, 11 Ohio Rep. 50, Judge Hitchcock said, that an officer had 
'a vested right' in his office, but that dictum is opposed to many and well con
sidered authorities. 

"It is true, that an officer elected by the legislature, or the people, cannot 
be expelled from his office, arbitrarily, by a resolution, or act, because the con
stitution. prescribes an impeachment, or other mode of trial for such cases, 
but if the office be created by the legislature, it may, in the absence of express 
constitutional restriction, be abolished or suspended; and yet the officer cannot 
claim compensation, for the loss of his office. He has no property, or individual 
right in it. He is but a trustee for the public; and whenever the public interest 
requires that the office should be abolished, or the duties of the office become 
unnecessary, the incumbent cannot object to the abolition of the office." 

In the same volume, at page 622, in a case styled Toledo v. Bond, the court, in 
the opinion at page 655, reasons as follows: 

"It is true, that Judge Hitchcock, in delivering the opinion of the court 
in the case of The State v. McCollister, 11 Ohio R., 49, says, that the incum
bent of an office 'has a vested right in his office' from which he cannot be 'ousted 
by direct legislation.' I do not understand the learned judge to mean anything 
mom thnn that the incumbent has an existing right in the office. from which 
the legislature has no power to dismiss him by any direct act, or to divest him 
by a law prospectively adding new qualifications, for the office. If any
thing more than this was intended or expressed, it is clearly not law; for it is 
well settled in this country, that the incumbent may be deprived of an 
office by its abolishment., or repeal." 

In State v. Wright, 7 0. S., 333, the court states in its syllabus the following prin
ciple: 

"The constitution of the state has not limited the power of the general 
assembly to abolish courts created by the legislature, nor its power to vacate 
the office of judges of such courts." 

In .this case it was claimed by the relator that the repealing act, in so far as it 
attempted to abolish the office of the judge prior to the expiration of the time for which 
he was elected and commissioned, is contrary to the constitution of the state, and 
therefore inoperative; that his office· continued in being notwithstanding the repeal
ing act; and he now seeks, by this motion, to compel the auditor of state to issue his 
warrant on the treasurer of state for his salary accruing subsequently to the time fixed 
for the taking effect of the repealing act. But the court held that the contention of 
the relator was not well taken and the relator was not entitled to the relief for which 
he prayed. 
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From these cases I think it is well established in Ohio that the legi~lature may, 
at any time, modify a law under which a person is appointed or elected to an office 
so as to defeat him in the exercise of the duties of his office for the full length of time 
for which he was appointed or elected. Therefore, I am of the opinion that the town
ship trustees may at any time, after the taking effect of the White-Mulcahy law, 
appoint a person to act as township highway superintendent under the provisions 
of the new law and that the term of those appointed last January will end upon the 
taking effect of said law. 

394. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 

COMMISSIONER OF SECURITJES-APPOINTMENT THEREOF CREATES 
NEW DEPARTMENT-TAKES OVER DUTIES OF BLUE SKY AND 
LOAN SHARK DEPARTMENT-STATUS OF PRESENT EMPLOYES 
OF SAID DEPARTMENT. 

The act of March 21, 1917, providing for the appointment of a commissioner of se
curities, etc., creates a new state office and a new state department to which is confided 
the duties of the bureaus of the banking department heretofore popularly known as the 
"Blue Sky Department" and the "Loan Shark Department." 

The present employes of the banking department who are performing the duties of 
the said bureaus do not become officials or employes of the new department upon its orgart
ization unless they be selected de novo for such positions under the provisions of the civil 
service law. 

CoLUMBUS, Omo, June 18, 1917. 

RoN. PHILIP C. BERG, Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-On May 31, 1917, the following inquiry was received from your 
department: 

"Will you pbase advise whether or not employes who are rendering 
services as blue sky and loan shark employes will continue their employment 
when the new department becomes operative under the law. 

"The employes of the blue sky department are at present known as: 
assistant commissioner, inspectors, expert accountant, bookkeeper, filing 
and license clerk, clerk-stenographer and stenographer. 

"Those in the loan shark department are known as: Chief examiner 
loans, inspector-examiners and stenographer. 

"The employes in the new department to he known as the securities 
department, which, under the law, is to take over the work of the blue sky 
and loan shark employes, are to be known according to the appropriation 
in the budget as: Commissioner, deputy commissioner, grade three book
keeper, stenographer and filing clerk, chief examiner, examiners, grade three 
stenographer, examin<>rs, license clerk and assistant examiners." 

The act creating the new department mentioned by you, to be known as the 
"Securities Department," was passed March 21, 1917, approved by the governor on 
March 30th, and filed in the office of the secretary of state on March 31st, and will, 



.\'l"l'OH~EY -GE~ER.\L. 1073 

therefore, become a law, unlc~s pn::ventPd ];y refercndt:m~, aLout July L It creates 
an entirely new department, at the head of which is a state officer whose office has 
heretofore ne\·er been in existence. 

Section 1 of the act is as follows: 

"There shall be a commissioner of H•curitirs, who ~hall be appointl'd by 
the governor for a term of three years." 

S~ction 2 of the act, among other things, provides: 

"* * "' Xeither the commissioner of securities, nor his deputy, nor 
any of his employes, shall be interested directly or indirectly in any firm or 
corporation which is a dealer in securities * "' " 

Section 4 provides for the salary of the office, the bond and the oath, as follows: 

"* * * The deputy commissioner of securities shall give bond to 
state in the sum of ten thousand dollars. " * *" 

Section 6 provides: 

"The commissioner of securities shall appoint a deputy commissioner 
of securitim;. * * *" 

Section 7 makes the deputv a deputy by giving him power to represent his prin-
cipal. - · 

Section 8 provides: 

"Subject to the provisions of the legislative budget as to standardization 
and compensation, the commissioner of securities may employ necessary 
examiners, clerks, accountants and stenographers, to assist in the performanre 
of the duties imposed upon him by law, and fix the salaries or comprm;ation 
oi such Pmploycs. l"pon vouchl'rs approved hy the rommis,ionPr of Rf'

curities, such salaries or compen~ution Hhall be pai<l semi-monthly by till' 
treasurer of state upon the warrant of the auditor of state." 

The foregoing are all the provisions bearing upon the suhject of the cmployPs 
of the new department. The duties of the office arc provided for in sed ion 11, :1!4 

follows: 
"The commissioner of securities shall execute all the laws enacted to 

regulate the sale of bonds, stocks and other securities and of real estate not 
located in Ohio, and to prevent fraud in such sales, heretofore executed by 
the superintendent of banks; and shall also execute all laws enacted to regu
late and license the loaning of money, without security, upon personal prop
erty, and the purchasing or making loans upon sn.laries or wage earningH, 
heretofore executed by the superintendent of banks, and shall have such 
other powers and duties as may be provided by law." 

The balance of the act points out the manner in which the duties of the department 
are to he performed. 

The appropriation act for the ensuing year provides for the following officers 
and employes for the department: 

"Commissioner, 
Deputy commissioner, 
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Grade three bookkeeper, 
Stenographer and filing clerk, 
Chief examiner, 
Three examiners, 
Grade three stenographer, 
Two examiners, 
Examiner, 
License clerk." 

These positionR, or most of them at least, are not recognizable in the provisions 
for the banking department in the last appropriation act. It therefore follows that 
the present employes of the banking department would not by reason of their em
ployment be continued as such employes in the new securities department. The 
effect of the new l:J.w is to abolish the positions, and being separated from the service 
without cause or fault on their part they are thereby entitled to be placed upon an 
eligible list for similar employment in the state departments, including, of course 
the new department in question, in which event if they avail themselves of such privi
lege they will not be different from other persons upon such eligible list, though some 
or all of them might be selected for such service. 

395. 

Your inquiry is, therefore, answered in the negative. 
Very truly yours, 

JosEPH McGHEE, 
A.ttorney-General. 

TEACHER-EMPLOYED IN OHIO BY BOARD OF EDUCATION-MAY 
NOT ACT AS AGENT IN ANOTHER STATE FOR COMPANY WHOSE 
SCHOOL BOOKS ARE FILED WITH SUPERINTENDENT OF PUBLIC 
INSTRUCTION. 

A teacher employed by a board of education in Ohio shall not aet as a sales agent, 
in the slate of Missouri, for any person, firm or corporation whose school books are Jiled 
with the superintendent of public instruction as provided by law. 

CoLu!llnus, OHio, June 18, 1917. 

HoN. EuGENE WRIGHT, Prosecuting Attorney, Log:m, OhifJ. 

DEAR S!R:-In your letter of May 3, 1917, you request my opinion upon the 
following: 

"If an Ohio teacher should act as sales agent directly or indirectly for 
a person, firm or corporation whose school text books are filed with the super
intendent of public instruction of Ohio, as provided by law, in the state of 
Missouri, would the fact that his employment was in the state of Missouri 
work a forfeiture of his certificate to teach in the public schools of Ohio, 
under section 7718 General Code of Ohio?" 

General Code section 7718 provides in part: 

"A " * * teacher employed by any board of education in the 
state shall not act as sales agent, either directly or indirectly, for any person, 
firm or corporation whose school text books are filed with the superintendent 
of public instruction, as provided by law, or for school apparatus or equip-
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ment of any kind· for use in the public schools of the state. A violation of 
this provision shall work a· forfeiture of their certificate to teach in the public 
schools in Ohio." · 

The above section was unquestionably enacted to prevent fraud in the recom
mending or in the using of text books in the schools of this state; that is, to pre
vent those persons whose duty it is to use text books in the schools from having any 
pecuniary interest in having certain text books adopted by the various boards of edu
cation. 

Section 7718 provides that when a teacher who is employed by any board of 
education in the state, acts whether directly or indirectly for any person, firm or cor
poration, whose text books are filed with the superintendent of public instruction 
as provided by law, he shall forfeit his certificate. The section does not say that such 
teacher must act as such sales agent in thi.q slate, but if he is employed by a board of 
education in this state he shall not act as a sales agent. In principle what is the dif
ference whether he should act within or without the state? Could he have any greater 
or less interest as such agent without the state than within? If acting in good faith 
could he be more or less loyal to his employer without than within the state? The 
prohibition is from acting and I can·see no difference whether such employment would 
be without or within the state. If such teacher would teach within this state he must 
secure employment other than from book companies who have filed their books in this 
state while he is not so engaged in teaching. 

I therefore advise you that if a teacher employed by any board of education in 
Ohio acts as sales agent for a person, firm or corporation who has filed text books in 
Ohio, and such teacher acts as such agent in Missouri, he will forfeit his certificate 
to teach in Ohio the same as though he were acting as such agent in Ohio. 

396. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CITY BOARD OF PARK COMMISSIONERS-DUTY OF SAID BOARD IN 
REFERENCE TO BALANCE OF FUND COLLECTED FROM PROPER
TIES PURCHASED WITH FUNDS DERIVED FROM ISSUE OF BONDS. 

Where a city board of park commissioners, under the provib-ions of section 3704 G. C. 
has been transferring annually to the trustees of the sinking fund the balance of the rents 
collected from properties purchased with funds derived from the issue of bonds, part of 
which bonds are still outstanding and unpaid, after deducting the cost of the maintenance 
and operation oJ such property, but recently, apparently to circumvent the provisions of 
this law, has employed laborers at the rate of 32.25 per day, and given them the use of such 
property, when it had formerly paid said l~borers 32.50 per day without the use of said 
property, and has not collected any rents at all since such new arrangement was instituted, 
the said board of park commissioners as an official board is liable to the trustees of the 
sinking fund of said city for the amount of such rent that it has applied to the current ex
penses of running said parks and which was over and above the cost of maintaining and 
administering said property, and such amount that has been wrongfully diverted from 
the sinking fund should be tmnsferred from the park fund and placed to the credit of the 
sinking fund. 

CoLUMBUS, OHIO, June 21, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbu~, Ohio. 

GENTLEMEN:-! have your communication in which you submit for my opinion 
the following request: 
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"Under the provisions of section 3704 G. C. the board of park commis
sioners of a city of this state has been transferring annually to the trustee~ 
of the sinking fund the rents collected on properties acquired by bond 
is~uc, part of which bonds are still outstanding and unpaid. However, recently, 
apparently to circumvent the provisions of this law, said board of park com
missioners, under resolution, have been following this practice: Laborers, 
who have been regularly employed at. $2.50 per day by resolution of the board, 
are permitted to use thesr properties but are then paid only 82.25 per day and 
~iven the use of such property. In this manner, while the city pays a little 
less for the labor, the employe has the use of the property and no rents arc 
collected. 

"Question: Is the board of park commissioners liable to the sinking 
fund trustees in any amount under such arrangement?" 

Section 3704 G. C. reads as follows: 

"Money arising from the sale or lease of real estate, or a public building 
or from the sale of personal property, belonging to the corporation, shall be 
deposited in the treasury in the particular fund by which such property was 
acquired, or is m:1intained, and if there be no such fund it shall be deposited 
in the general fund. If the property was acquired by an issue of bonds the 
whole or a part of which issue is still outstanding, unpaid and unprovided 
for, such money, after deducting therefrom the cost of maintenance and ad
ministration of the property, shall on warrant of the city auditor be transferred 
to the trustees of the sinking fund to be applied in the payment of the principal 
of the bond issue." 

The foregoing section provides in part that if real property of a municipality is 
acquired by an issue of bonds, the whole or a part of which issue is still outstanding, 
unpaid and unprovided for, any moneys received from the lease of such real estate, 
after deducting therefrom the cost of maintenance and administration of the property, 
shall be transferred to the trustees of the sinking fund to be applied in the payment 
of the principal of the bond issue. 

It seems clear, therefore, that the object and purpose of the legislature in making 
such a provision was to require that after the current running expenses of maintaining 
and administering said property had been paid any surplus should be transferred to 
the sinking fund and utilized in the retirement of the bonds from the issue of which 
the funds were derived to purchase said property. ·when the purpose of such pro
vision is considered in connection with the phraseology of said section the conclusion 
seems evident that such provision is mandatory in charact('r. 

Section 4057 G. C. provides in part: 

"The board of park commissioners shall have the control and manage
ment of parks, park entrances, parkways, boulevards, etc." 

Section 4061 G. C. provides: 

"The board (of park commissioners) may employ a secretary, general 
superintendent, engineer, clerks and such other necessary employes for carry
ing into effect the purposes of its creation, and shall fix the rate of compensa
tion and term of service of its employes." 

The two foregoing sections vest in the board of park commissioners the authority 
to control and manage the parks, etc., of a municipality, to ep-~ploy such employes as 
may be necessary and to fix their compensation. 
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I am informed through your request and through supplemental information 
received from you that the board of park commissioners has endeavored to fix the 
compensation of laborers under its employ by providing that such laborers shall receive 
82.25 per day and in addition shall be permitted to reside in and use certain property 
owned by said municipality and acquired for park purposes but not as yet applied 
to that use; also that prior to this anangcment these employes had been receiving 
82.50 per day. Under such procedure, then, the board of park commissioners is 
receiving twenty-five cents per day for the use of mid premises by its employes. 

It is evident that the park board has acted on the presumption that it was author
ized to fix the compensation of its employes in part hy providing that they might use 
certain premises. As the term "compensation" is ordinarily used with respect to 
public employes it means the amount of money said employes receive or are entitled 
to receive for their services and it is in this sense that the legislature uses the word 
"compensation" when it provides that a certain board shall be authorized to fix 
the compensation of its employes; and especially is this true when the statute pro
vides that a particular board shall fix the rate of compensation. However, there are 
exceptional caRes no doubt in which the word "compensation" might have a 
broader meaning and would cover matters other than the actual amount of money 
to be paid employes for their services. But such exceptions have no application in 
my opinion to the present case wherein the park board has endeavored to proYide 
that compensation shall include not only wages or salary for services rendered, but 
the use of public property as well. 

Sections 3698 and 3699 G. C. provide for the lease or sale of corporate property 
and read as follows: 

"Section 3698. Municipal corporations shall have especial power to 
sell or lease real estate or to sell personal property belonging to the corporation, 
when such real eRtate or personal property is not needed for any municipal 
purpose. Such power shall be exercised in the manner provided in this· 
chapter." 

"Section 36!J9. Xo contract for the sale or lease of real estate shall be 
made unle:s;; authorized by an ordinance, approved by the votes of two-third:; 
of all members elected to the council, and by the board or officer havin~ supe.r

·vision or management of such real estate. When such contract is so author
ized, it shall b.! made in writing by the board or officer having such supervision 
or management and only with the highest bidder, after advertisement once a 
week for five consecutive weeks in a newspaper of general circulation within 
the corporation. Such board or officer may reject any or all bids and readvcr
tise until all such real estate is sold or leased." 

The last mentioned sections of the General Code authorize a municipal corpo
ration to lease real estate that belongs to it, when such real estate is not needed for 
municipal purposes. It is provided, however, that 'no lease of real estate shall be made 
unless it is authorized by an ordinance of council passed by a two-thirds vote and 
approved by the board or officer having supervision or management of such real estate, 
and further, the law goes on to say that such lease shall only be made after proper 
advertisement with the highest bidder. 

No exception is found to this general provision that the lease of real estate of a 
city shall be made only in the above mentioned way. Consideration does not seem 
to have been given by the legislature to the matter of whether the real estate is worth 
a great deal or very little or whether the rental to be received is large or small in pro
viding for the procedure of a municipality in leasing same. No doubt these very strin
l!;ent provisions were made to coYer the leasing of all municipal real property so that 
there would be no favoritism shown in leasing same and the interests of the public 
would be protected at all times. 
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However, I can appreciate a situation wherein it would not be possible to comply 
with the provisions of the above section when the leasing of real estate is considered 
from a practical standpoint, since it might be possible only to lease the property for a 
very short time or the property might be of such a character that a person who could 
usc same would not be in position to bid on it or to make a lease for any length of time. 
Hence, as a practical matter it would seem that any arrangement that might be made 
to lease property of such a character without following the above mentioned pro
cedure would, in the absence of objection by a taxpayer or citizen of the municipality 
and if reasonable in character, be unobjectionable. However, I am not attempting 
in this opinion to paEs on the legality of the lease of such property but have merely 
quoted the provisions of law with respect to the leasing of municipal real estate for 
the purpose of f'howing that the board or offic~r having supervision or management 
of same is authorized only in the manner provided by law to lease same to the highest 
bidder and that such provisions apply to leases of municipal property regardless of 
value. It is my opiniop that such provisions indicate clearly that a park board would 
have no right to provide that part of the compensation of its employes should consist 
of the right to use public property not needed for park purposes. 

Having arrived at such a conclusion, then, I am of the opinion that the board of 
park commissioners in attempting to make such an arrangement as stated in your 
request, would be circumventing the provisions of section 3704 which require the trans
fer to the sinking fund of a certain portion of the rentals of municipal real estate. 

Answering your question, then, specifically, I am of the opinion that where a 
city board of park commissioners, under the provisions of r;ection 3704 G. C. , has 
been transferring annually to the trustees of the sinking fund the balance of the rents 
collected from properties purchased with funds derived from the issue of bonds, part 
of which bonds are still outstanding and unpaid, after deducting the cost of the main
tenance and operation of such property, but recently, apparently to circumvent the 
provisions of this law, has employed laborers at the rate of $2.25 per day and given 
them the use of such property when it had formerly paid said laborers $2.50 per day 
without the use of said property, and has not collected any rents at all since such new 
arrangement was instituted, the said board of park commissioners as an official board 
is liable to the trustees of the sinking fund of said city for the amount of such rent 
that it has applied to the current expenses of running said parks and which was over 
and above the cost of maintaining and administering said property, and such amount 
that has been wrongfully diverted from the sinking fund should be transferred from 
the park fund and placed to the credit of the sinking fund. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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397. 

TOWNSHIP TRUSTEES-NO AUTHORITY. TO TRANSFER ~IONEY FR0:\1 
ONE TOWNSHIP FUND TO A~OTHER-COUNTY COMMISSIONERS 
-:METHOD OF PROVIDING FUNDS TO TAKE CARE OF CO:\IPE~
SATION-DAMAGES-COSTS AND EXPENSES OF A ROAD IMPROVE
:\ffiNT. 

1. There is 7W provision in sections 5649-3d and 5649-3e G. C. authori~ing the 
township trustees to transfer money from one township fund to another, the unexpended 
balances remaining at the end of any fisca.l year reverting to the fund from which it was 
appropriated at the beginning of the year. 

2. When the county commissioners select one of the methods set out in section 6919 
G. C., for providing the funds to take c.:Jre of the compensation, damages, costs and ex
penses of a road improvement, said method must be followed exclusively and can not be 
taken in connection with other methods. 

CoLUMBUs, OHIO, June 21, 1917. 

HoN. J. W. WATTS, Prosecuting Attorney, Hillsboro, Ohio. 

DEAR Sm:-I have your commqn.ication of June 5, 1917, in which you ask my 
opinion on the following, as therein set out: 

"1. At the beginning of the fiscal half year, can the township trustees 
appropriate and transfer from the general fund of the township, moneys to 
the road and bridge funds, under authority of sections 5649-3d and 5649-3e, 
without applying for such authority to the court of common pleas under 
sections 2296 to 2302, inclusive; of the General Code? 

"2. Can the trustees of the townEhip donate from its funds money toward 
the construction of a county road being constructed under sections 6906 
to 6948 inclusive, wherein the road is petitioned to be constructed and paid 
for under and in the manner provided by subdivision 4 of section 98 (section 
6919) of the laws of Ohio, 105-106 (1914-1915), pages 600 and 601, the said 
road petitioned for as above specified having been granted by the !"ounty 
commissioners? 

"3. If your answer to question 2 herein is that the township trustees 
can make a donation, please advise from what fund of the township the money 
can be donated." 

In your communication you ask for an opinion upon three different questions 
and I shall take them up in the order in which you set them out. 

1. You. ask whether the township trustees may, at the beginning of a fiscal half 
year, transfer money from the general fund to the road and bridge funds, under au
thority of sections 5649-3d and 5649-3e G. C. 

Section 5649-3d G. C. reads as follows: 

"At the beginning of each fiscal half year the various boards mentioned 
in section 5649-3a of this act shall make appropriations for each of the several 
objects for which money has to be provided, from the moneys known to be 
in the treasury from the collection of taxes and all other sources of revenue, 
and all expenditures v:i.thin the following six months shall be made from and 
within such appropriations and balances thereof, but no appropriation shall 
be made for any purpose not set forth in the annual budget nor for a greater 
amount for such purpose than the total amount fixed by the budget com
missioners, exclusive of receipts and balances." 
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Section 5649-3e G. C. provides as follows: 

"Unexpended appropriations or balances of appropriations remammg 
over at the end of the year, and the balances remaining over at any time 
after a fixed charge shall have been terminated by reason of the object of 
the appropriation having been satisfied or abandoned, shall revert to the 
general fund, and shall then be subject to other authorized uses, as such 
board or officers may determine." 

It will be noted that section 5649-3d G. C. provides that the township trustees, 
with certain other boards, must, at the beginning of each fiscal half year, namely, 
March 1 and September 1 of each year, make appropriations for each of the several 
objects for which money has to be provided. These appropriations must be made 
from moneys known to be in the treasury, and all expenditures within the following 
six months shall be made from and within such appropriations and balances thereof. 
There is no provision whatever in this section authoril.ing the transfer of money from 
one fund to another. In fact the spirit of these provisions is against such a principle. 

Your communication likely arises from the language found in section 5649-3e 
G. C. as follows: 

"Unexpended appropriations or bal~nces of appropriations remammg 
over at the end of the year, * * * shall revert to the general fund, and shall 
then be subject to other authorized uses, as such board or officers may deter
mine." 

especially the words "shall then be subject to other authorized uses.'' 
This might be construed as meaning that the balances remaining in any fund at 

the end of a fiscal year might be used by the township trustees for any authorized 
use for which it might be needed, thus giving the township trustees and other boards 
the authority practically to transfer the unexpended balances in any one fund to any 
other fund. 

In considering your question and the construction to be placed upon this sec
tion, I desire to note an opinion rendered by my predecessor, Hon. Timothy S. Hogan. 
The opinion is found in Vol. I of the Report of the Attorney-General for 1912, p. 285, 
under date of June 22, 1912. In this opinion Mr. Hogan was considering among other 
things the very matter that you seem to have in mind, and in the last paragraph of 
the syllabus he lays down the following proposition: 

"Section 5649-3e of the General Code provides 'that balances remaining 
over shall revert to the general fund.' From the primary meaning of the word 
'revert' and also from the fact that the general fund is treated as a thing 
already existing and is not defined as a new creation such language should 
be construed to require such balances to revert to the funds from which they 
were taken." 

On page 294 he reasons as follows: 

"I am, therefore, of the opinion that the phrase 'shall revert to the general 
fund' means, in effect, 'shall revert to the funds from which they were taken; 
and, further, that the phrase 'and shall then be subject to other authorized 
uses as such board or officers may determine' means 'and they shall be subject 
to such other uses as are authorized to be made of such funds:' so that in order 
that a balance of an appropriation thus reverting may be expended for a pur
pose or use to which the original fund is not properly applicable, such balance 
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must first be transferred in accordance with the law authorizin~r ~u<'h tmm
fers to the fund from which it is desired to make the new appropriation before 
being subject to expenditure in such matter." 

It will be noted that ?\Ir. Hogan held in this opinion that the \mexpendl'd bal
ances remaining in any fund at the end of any fiscal year revert to the same fund 
from which it was appropriated at the beginning of the year, and that such balances 
must first be tram;ferred in accordance with the law authorizing such transfers to the 
fund from which it is desired to make the new appropriation before being subject to 
expenditure in such matter. That is, Mr. Hogan held there is no provision in this 
section warranting the transfer of the unexpended balances from one fund to another, 
but such a transfer, if made at all, must be done in accordance with the la\v author
izing such transfers. This la'll', as you suggl'st in your communication, is found in 
sections 2296 to 2302 inc. G. C. 

I am of the opinion that Mr. Hogan was correct in his opinion and in his reason
ing, and I therefore approve the same. 

Hence, answering your first question specifically, it is my opinion that there is 
no provision in sections 5649-2d and .5649-3e G. C. that would authorize the towmhip 
trustees to transfer money from one township fund to another, whether or not the 
money transferred is the balance rema:ning unexpended at the end of any fiscal year. 

2. In answering your second question, it is my opinion that there is no pro
vision of law whereby the township trustees could doeate money to assist in the con
struction of a highway under the conditions suggested by you. It is true section 6921 
G. C. provides that the county and township may enter into an agreement whereby 
they may each pay such part of the cost and expense of an improvement as may be 
agreed upon between them. Section 7467 G. C. provides that the township trustees 
may contribute to the maintenance and repair of roads under the control of the county 
commissioners. But the provisions of ncitlwr of these sections would apply to the 
conditions suggested by you. 

In your case there was a petition filed under the provisions of sections 6907 et seq. 
G. C. This department hus hPld that a petition filed under the provioions of this act 
must specify which mrthod of paying compenPation, damng<'R, roRt~ nnd C'Xp<'nsrs 
thereof Rha II be usPd. 

Section G919 G. C. provides eight diiT<"rent methods of paying compensation. 
The petition filed in the case suggested by you, and which has been allowed by the 
county commi>sioners, specified the fourth method, which reads as follows: 

"4. The county commissioners may assess against the real estate within 
one mile of said improvement in proportion to the benefits thereto, such part 
of the costs and expenses thereof as they may determine, and the balance 
shall be paid out of the county treasury from any funds available therefor." 

With this in mind, let us note the provisions of the first part of section 69Hl G. C., 
which reads as follows: 

"The board of county commissioners shall at the time said improvemmt 
is granted, whether upon a petition or by unanimous vote of the board without 
a petition, determine by resolution, the method of paying the compensation, 
damages, costs and expenses thereof, and surh compensation, damages, costs 
and expenses shall be apportioned and paid in the manner specified in the 
petition, when the hoard is acting upon a petition, which shall he in one of 
the follow~ng methods, to wit: "' " * 

This language is emphatic and certain. Not only is there no provision for such a 
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procedure as you suggest, but the language is emphatic that one of these methods 
must be followed absolutely in the matter of raising the funds to provide for the pay
ment of the compensation, damages, costs and expenses of an improvement, and that 
the "comp'ensation * * * shall be apportioned and paid in the manner specified 
in the petition, when the board is acting upon a petition, which shall be in one of the 
following methods." 

Hence, as your county commissioners have selected the fourth method set out 
in section 6919 G. C., this method must be used exclusively. As it makes no provision 
for the township trustees assisting in providing the compensation, damages, costs 
and expenses, they can not donate money for this purpose. 

Therefore, answering your second quest-ion specifically, when the county corn
missioners select one of the methods set out in section 6919 G. C. for providing the 
compensation, damages, costs and expenses of a road improvement, said method must 
be used exclusively and not in connection with some other method. 

3. The answer I have given to your second question makes it unnecessary to 
answer the third. 

398. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COMMON PLEAS JUDGE-TAKING OFFICE JANUARY 1, 1910-SALARY 
BASED ON CENSUS OF 1900-SALARY OF SAID JUDGE WHEN HE 
HOLDS OVER BEYOND EXPIRATION OF HIS TERM-FINDINGS OF 
EXAMINER OF BUREAU OF INSPECTION NOT CONCLUSIVE. 

Under section 2232 G. C., as in force in 1909, the additional SJlary of u common 
pleas judge was computed on the basis of the federal census next preceding his assumption 
of the duties of his offu;e. A judge who took office in January I, 1910, was governed in 
this respect by the census of 1900. A judge who assumes to hold over after the expiration of 
his term under the mistJken belief that such term has been extended, is entitled to receive 
no more additiorwl salary than that to which he was entitled during his regular and lauJ
ful term. 

The findings of an examiner of the bureau of inspection and supervision of public 
offices are not conclusive. Money paid to a public officer under a finding of such exam
iner, erroneous in law, may be recovered back. 

CoLUMBUs, OHIO, June 21, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-You have submitted for my opinion the following que~tion: 

"By an act found in 100 0. L. 62, an additional common pleas judgeship 
for Mahoning county was create·d, the first term of office under which began 
on January 1, 1910, and the first election for which was to take place in No
vember, 1909. Subsequehtly in 103 0. L. 673, this act was repealed and it 
was. provided in the last named act that in Mahoning county, in 1916, one 
judge should be elected whose term should begin January 1, 1917. It seems 
to have been assumed that the last named act had the effect of extending 
the term of office created by the first named act. At any rate, a person was 
elected to the additional judgeship created by the first act in November, 
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1909, took office January 1, 1910, and served· continuously until January 1, 
1917, when -the judge who was elected under the provisions of the second 
act took office. 

"(1) Upon what census should the additional compensation of the 
above described judge be based from January 1, 1910, to December 31, 1915, 
inclusive? 

"(2) Upon what census should such additional compensation be bas\:lld 
from January I, 1916, to December 31, 1916, inclusive. 

"(3) An examiner of the bureau of inspection and supervision of public 
offices, at a previous examination covering the period of service of the above 
described judge up to April 1, 1915, was of opinion that the salary should 
have been based upon the census of 1910; and finding that compensation had 
been drawn on t)le basis of the censu.s of 1900, made a finding in favor of the 
incumbent for the difference, Mahoning county having increased in popu
lation at the 19IO ce'nsus. The amount embraced in the examiner's finding 
was paid to the judge. If this was an error, can the same be corrected through 
an e.xamination now being conducted and, if so, how?" 

The original act above referred to need not be fully quoted, as its essential terms 
are set forth in the above statement of facts. It will be noted that the above ab
stract of the law seems at first blush to b~ violative of the spirit and intent, at least, of 
article 17 of the constitution, as enacted in 1905, and in force when the act was passed. 
This section in effect requires all regular elections for common pleas judges to be 
held in the even numbered years. However, the initial election provided for by the 
act w:ts not a regular election and it was expressly provided by section 5 of said act 
that: 

"The election of the successors of said additional judge shall be held 
at the general election on the first Tuesday after the first Monday in Novem
ber in the even numbered years immediately preceding the expiration of the 
term of office of said additional judge, and his successors in office, and the 
successors of said additional judge shall be elected for terms of six yc:trs 
each." 

Thus it will be seen that the original act contemplated the election of the suc
cessor of the adclitional judge thereby created in November, I914, the term to begin 
January I, 1916, or more than thirteen months after the election. 

The second act, above mentioned, provided inter alia that the times for the next 
election of common pleas judges in :\Tahoning county, and the beginning of their 
terms, should be as follows: 

"* * * In Mahoning county, in 1916, one judge, term to begin .Jan
uary 1, I917, and in 1918, one judge, term to begin February 9, 1919." 

In an elaborate repealing clause, designated as section 2 of the act, many if not 
all of the acts of the general assembly, providing for judgeships lltlld the election of 
additional judges in different judicial districts in the state, were repealed. There 
was an express repeal therein of the act of 1909 (see page 680.) The act contained 
no saving clause nor did it express any intention to extend the term of the incumbent 
of the position, above described. In form the whole act was an amendment of sec
tion 1532 of the General Code, save for the repealing clause above referred to. In 
1914, 104 0. L., 243, the act last above described was amended, but nothing in this 
amendatory clause affects the question under consideration. 

At the outset of my investigation of this question I may say that I am impressed 
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with the conviction that the act of 1913 did not have the effect of extending the term 
of the judge in question. On the contra1y, by repealing the act creating the addition a 
judgeship without qualification, and by providing for the election of the judge in 
Mahoning county whose term was not to commence until a year after the expiration 
of the term provided for by the original act, I think the act of 1913 abolished the po
sition. In fact, had it not been for the schedule to section 3 of article XIV of the 
constitution, as amended in 1912, there would be great doubt, in my opinion, as to 
whether or not the de jure existence of this position was not terminated when the act 
of 1913 went into effect. The schedule in question provides that: 

"If the foregoing amendment shall be adopted by the electors, the judges 
of the courts of common pleas in office or elected thereto, prior to J::tnuary 1, 
1913, shall hold their offices for the term for which they were elected * * *." 

Moreover, the general assembly, in 1913, was wholly without ppwer to extend 
beyond six years the term of office of any common pleas judge, either expressly or by 
implication. That term was fixed at the time of the election of the judge by article 
XVII, section 2 of the constitution, and subsequently by Section 12 of Article IV of 
the Constitution, as amended September 3, 1912. There was a time when the geneml 
assembly might have extended beyond six years the term of office of the common 
pleas judge; article XVII, adopted in 1905, provided that: 

"The general assembly shall have power to so extend existing terms of 
office as to affect the purpose of section 1 of this article." 

and section 3 of the article provided: 

"Every elective .officer holding office when this amendmlnt is adopted 
shall continue to lwld such office for the full term for which he was elected 
and until his successor shall be elected and qualified, as provided by law." 

So that, for the purpose of putting into effect the provisions of article XVII, 
terms might be extended and officers might hold over after the expiration of their 
terms, if not extended, until their successors were elected and qualified, in spite of 
the rule laid down by the supreme court in State ex rei. v. Brewster, 44 0. S., .589, m1d 
applicable generally, to the effect that the general assembly may not extend the term 
or tenure of an officer beyond that which is fixed in the constitution. (Sec State ex rei 
v. Pattison, 73 0. S., 305). 

But this special power of the general assembly was limited to "existing terms," 
i. e., terms existing in 1905, and to officers "holding office when this amendment is 
adopted," i. e., in 1905. 

The result of all these considerations is that the repeal of the act of 1909, and the 
simultaneous enactment of a law providing for a judgeship in Mahoning county, the 
first term of office of which would begin a year after the term of office provided for 
in the act of 1909 would otherwise have expired, did not have the effect of extending 
the term of office of the incumbent of the judgeship, under the act of 1909, but, on 
the contrary, worked an abolition of that position upon the expiration of that term, 
there being no similar position which would then exist and take the place of the former 
office; and even if it was the intention of the general assembly to perpetuate the office, 
as such, and not to create the one-year hiatus, which I think in point of law was cre
ated, yet that intention could not constitutionally go to the extent of extending the 
term of the incumbent to cover the one-year period. 

If I understand your statement of facts correctly, however, this conclusion is 
important only to the extent of determining the character of the tenure of the judge 
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in question durin!!; the year 1916. He seems to have held on without any appoint
ment or re-appointment. All parties c·onccrncd acquirs<cd in the supposition that 
his term had been extended. l."ndoubtcdly he held court and pronounced jtl(lF;Inents 
and decrees, as well as received his compensation. 

For the purpose of this opinion, the judge in question will be treated us a de facio 
officer, holding under color and claim of an extension of his original term. I do not 
understand that his tenure during this period is referable to any claim of title othPr 
than that his term had been extended. 

As such dP. facto officer, having drawn the additional salary payable to a common 
pleas judge, I do not think he should be obliged to re-pay into the public treasury the 
entire compensation which he thus received for the year, although he had no lPgul 
title to the office; but if the amount which he drew was in excPss of the amount payahlc 
to the incumbent of such office, had such an office exibted and been properly filled, 
then it is clear that he should refund such excess amount, and the de facto eharnctPr 
of his tenure would not be a defense to a demand for such a refundcr. 

With the way cleared of these difficulties, tlH'n, the solution to the main quPstion 
is not difficult. Section 2252 of the General Code provides for the additional salnry of 
common pleas judges nne!, as the same existed when the judge in question assumed 
the duties of his office, it provided as follows: 

"In addition to the salary allowed by the preceding section, caPh judgr of 
t.hc court of common pleas and of the superior court shall receive an annual 
salary equal to sixteen dollars for each one thousand population of the county 
in which he resided when elected or appointed, as ascertained by the fPdPrnl 
census nexlfn·ecedina his assmning the dutie6 of such office, if in a separate judicial 
subdivision. Such additional salary shall be paid qunrtcrly from the treaRury 
of the county upon the warrant of the county auditor. If he resides in a judicial 
subdivision comprising more than one county, such additional salnry shall 
he paid from the treasuries of the several counties of the subdivision in pro
portion to such population thcrrof upon the warrants of the auditors of su!'h 
c·ountiPs. In no rase shall such additional salnry he lr~s than one thousnml 
dollnrs or more than thrPC thousnnd dollnrs.'' 

In the opinions or former attornrys-gcnrral is found clahorntc disC'Ussions of tlw 
date to whic·h a fcdcrnl crnsus is referable. The exaet quest ion as to the elate of pro
mulgation of the census of 1910 doC's not arise in this Pasr. It iH obvious that it die! 
not take place before January 1, 1910, on which date the judl(c in question "a:-;sumPd 
the duties of his officP." The fech·ral f'Pnsus "next preceding" that date waH the census 
of 1900. Therefore, the census of 1000 is the proper basis for the computation of his 
additional salary at the outset of his term; and by virh1c of the provisions of section 
2252-2, as enacted 101 0. L., 250, together with the restrictive application of article 
IV, section 14 of the constitution. that census continued to be the basis of the com
putation of his salary, at least until the end of his regular term. 

The second question requires me to POnsider whether the same basis of rOillJlll

tation continued to obtain during the prriQ() of one year, the status of the judge's 
service during whieh has hcen discu~scd he1ein. In my opinion it did. It is true that 
we encounter here the difficulty of determining the leva! comprnsation of an officer 
holding without any authority of law whatsoever. However, this difficulty must he 
solved, J think, by measuring the right of the incumbent with rPspcd to compensa
tion by the claim and color of title whieh he was asserting. As I have pointed out 
the ineumbency of the judge must have been referable to a claim that his original 
term had been extended by the act of the legislature. Therefore, though I have ah;o 
pointed out that it was impo~sible for the legislature to extend his term and that in 
point of fact and law the legislature did not extend his term, yPt in view of all the 
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Pircumstanccs the judge should receive such salary as he would have been entitled to 
receive if it bad been possible for the legislature to extend his term and if his term had 
actually been extended. 

If this period of one year was an extension of his term, then, to begin with, it must 
be regarded as a part of his term for the purpose of the provisions of article IV, sec
tion 14, which provides that the compensation of the judges of the court of common 
pleas "shall not be diminished or increased during their term of office." This lim
itation is not of clear application here because it might be argued that it applies to 
a legislative change and does not restrain the legislature from passing a prospective 
law providing that when a new census is promulgated, the salary of the judge, then 
in office, shall be automatically changed and adjusted to the newly ascertained popu
lation.· But the spirit of this provision seems to have been otherwise interpreted 
by t.he legislature in providing for t.he additional compensation under consideration; 
and sect.ion 2252 of the General Code, as above quoted, makes it very clear that the 
promulgation of a new census during a term shall not affect the salary of the incum
bent, which continues to be measured by the census promulgated "next preceding 
his assuming the duties of such office." 

Therefore, section 2252 of the General Code, which is the sole source of such 
authority to pay any salary to the judge in question for the year described as may 
he predicated upon his de facio incumbency of the position, clearly does not author
ize an incrc:tBC of sn.Iary during the extension of the term, if such extension were pos
sible. 

From another point of view, the judge in question "assumed the duties of his 
office" hut once-on January 1, 1910. When he began the year's service, now under 
discussion, he did not again "assume" his duties. What the legislatme had in mind, 
in using the la.nguage employed by it in section 2252, was undoubtedly the commence
ment of a service under a new election or appointment and not a mere holding over 
under a hypothe~.cal extension of term. 

For all these r·easons, then, I am of the opinion that the census of 1900 is the basis 
of the salary of the judge inqt~i.red about by ~ou for both the peripds of time men
tioned in your first two questions. 

As to your third question, I have no hesitancy in advising that the excess salary 
received by. the judge in questipn, for the period of t!,me preceding Apz111, 1915, may 
be recovered from him. The findings of an exam.ill.br of the bureau of inspection 
and supervision of pubJic offices, in spite of their force as prima facie cause; of action 
by virtue of section 28~ and succeeding sections of the General Code, do not, in my 
opinion, have the effect of estoppels in case they are mistaken in point of law to the 
advantage of officers or third parties receiving payments of public funds. While it was 
held -i~ Vindicato.r Printing Company v. State, 58 0. S., 362, that the doctrine de
nying recovery of money paid under m,istake of law naturally applieS when the public 
is the plaintiff, yet for reasons pointed out in that decision and others, it has no appli
cation here. In ·the first place, section 286, and succeeding sections, themselves re
verse this rule; and ip the second place, the rule itself does not apply to excessive fees 
or compensation drawn by a public officer from the public treasury, which consti
tute one of its exceptions. 

Walker v. Dillonvale, 82 0. S., 149. 

In short, through the examiner's error, the judge in question hi!.S received exces
sive salary to whjch he was not in law entitled, unless a finding of the bureau of in
spection and supervision of public offices has some unusual force, there is nothing 
to restrain the bureau from making a corrected finding for a recovery and rectifying 
the mistak~. 

I am unable to conclude that these sections have such effect. The functions 
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of the bureau are in no sense judicial and its findings do not <'onstitute res jurliwta. 
The department does not act in a proprietary capacity and it i~ difficult to see how 
an estoppel can be built up against it. 

There certainly would be no difficulty in enforcing recovery if the mistake had 
been one of fact instead of one of law; and inasmuch as the rule of no recovery, in case 
of mi)ltake of law, does not apply for the reasons above stated, I am of the opinion 
that ·a finding for a recovery should be made against the judge in question, covering 
his entire terin, in spite of the fact that the compensation recclved by him for the 
period of time ending on April 1, 1915, was paid in accordance with the previous er-
roneous finding of the bureau. • 

Very truly yours, 

399. 

JosEPH McGHEE, 
Attorney-General. 

MEMBER OF GENERAL ASSEMBLY-ACCEPTAKCE OF OFFICE IN SERV
ICE OF UNITED STATES FORFEITS OFFICE AS SUCH MEMBER OF 
GENERAL ASSEMBLY-ACCEPTANCE OF EMPLOYMENT IN SERV
ICE OF U. S. DOES NOT WORK SUCH FORFEITURE. 

lf o member of the generul assembly should accept office either in the civil or military 
service of the United Swtes, he would thereby forfeit his office as a member of the general 
assembly. If he iJCCepts a mere employment either in the civil or military service of the 
United St.1les, he would not forfeit his o:(fice as a member of the geneml rJ8sembly. 

CoLu~mus, Omo, June 21, 1917. 

HoN. JoHN Cow.\N, llfember of the General Assembly, OttawJ>, Ohio. 

DEAR Sm:-I have your communication of June 7, 1917, in which you ask me 
for certain information. Your P-ommunication reads as follows: 

"Can a member of the legislature enter the federal service, either civil 
or military, without forfeiting his seat in the general assembly?" 

Your communication, whi)e very brief, is rather broad and comprehensive in 
its n!Lture. You ask whether a member of the legislature can enter the federal serv
ice, either civil or military, without forfeiting his seat i_n· the general assembly. 

In considering this question we will be compelled to subdivide federal service 
into those positions which may .be termed offices and those which are mere employ
ments. We will have to do this by virtue of the provisio~s of section 4 of article II 
of the constitution of Ohio, as this is the section which controls in the matter about 
which you ask. This section reads as follows: 

"Section 4. No person holding office under the at•thority of the United 
States, or any lucrative office under the authority of this state, shall be eligible 
to, or have a seat in, the general assembly; but this provh:tion shall not extend 
to township officers, justices of the peace. notaries public, or officers of the mil-· 
itia." 

It will be seen that the provisions of this section have to do merely with the hold
ing of an office under the authority of the L'nited States. Let us first consider the 
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matter of the civil service of the rnited States. The courts of our :-;tate always have 
drawn a distinction between those positions which might he considered as mere em
ployments and those which are strictly termed offices. 

The court in State ex rei. v. Brennan, 49 0. S. 33, on p. 39 of the opinion dis
tinguishes between offices and mere employment as follows: 

"From these definitions and illustrations it is clear that the position 
created by the act in question is an office, and that the defendant, if selected 
in the manner prescribed 'by law, is an officer. Upon him is imposed the 
right to exerci~e an employment in the purchase and control of property of the 
public, not as a temporary, casual act, but a~ a continuous duty. He is to ex
ercise public functions in the supposed interest of the people. These he 
exercises independently, for others, and with-out their leave. He is given 
by the ad itself the title or designation of 'stationary storekeeper,' and it 
is not without significance that he is also denominated an 'officer.' He is to 
give bond for the faithful performance of his duties, and is entitled to the 
yearly salary affixed by the act. The office is an independent one. Its 
duties are not devolved upon the occupant by a superior, as ministerial duties 
may be devolved upon a deputy, but .arc ~mposed by the statute. True, 
the statute does not provide for an oath of office. But this is not important, 
for, if by other tests, he is an officer, then the constitution, section 7, of article 
15, prescribes the oath, and its injunctions surely cannot he less obligatory 
than if directed by statute. 

"It is equally clear that, if an officer at all, he is a county officer. The 
office of 'stationary storekeeper' is created for the county of Hamilton. The 
duties relate to the purchase and custody of the property of the county, 
and the salary is to be paid by the trPasurcr of the county from the general 
fund of the county." 

In State v. KenciiP, 52 0. S. 34G, the eourt, in the opinion at p. 356, in discussing 
I his same question, uses the following language: 

"The case of State v. Brennan, 49 Ohio St. 33, is relied on. In that 
ease the act, held invalid, created the office of 'stationary storekeeper' for 
HDmilion county, to be filled by the appointment of the clerk of the court 
of the county. It was a separate and distinct office provided for that county. 
The rower of the legislature to provide for the appointment of persons to· 
act as assistants in an offir.e filled by election has not, and cannot well be 
que:-tioncd. It is on this principle that the appointment of deputy clerks, 
deputy sheriffs, and w forth, are made and recognized, each of whom perform 
many, and in Eome caEes all, the duties of the office in which he acts as deputy. 
So as to these jury commissioners: They are appointed by the common pleas 
judges to assist in the administration of justice, as are master commissioners 
and court cor.stahl£s: They arc but handmaids of the court in the selection 
of judiriot·s and discreet persons to serve on such juries as are required in the 
trial of causes, and the prefentment of indictments." 

In State ex rei. Allen v. 2\Iason, 61 0. S. 62, the court uses the following language 
in reference to this matter (p.72): 

"Sinl'C the relator perforn•;. no duties except sul'h as by law arc charged 
upon his superior, the pension agcut, his position is not an office but merely 
an employment." 
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From all the above it is readily seen that if a member of the legislature should en
ter the federal civil service in such a capacity as that it would be denominated a 
mere employment, he would not forfeit his office as member of the general assembly 
under and by virtue of said section 4 of article II of the Constitution of Ohio, but if 
he should enter the federal civil service in such a- capacity as to be denominated an 
office, he would then forfeit his office as a member of the general assembly. 

The above discussion is very general in its nature, but it is impossible for me to 
make it specific for the reason that you do not suggest any particular position in your 
communication. 

The question arises now as to service in the United States army. The provision 
of the Constitution is: 

"No person holding office under the authority of the United States." 

As there is no provision either in the law or in the Constitution in reference to 
members of the general assembly, to the effect that they must reside in the county 
from which they are elected during the term for which they are elected, and inasmuch 
as the above provision refers merely to officers, I am of the opinion that a member of 
the general assembly could enlist as a private in the United States army and not forfeit 
his office as a member of the general assembly; and this especially in view of the fact 
that the session of the general assembly as provided for by law is now at an end. 

So that the question you submit resolves itself into this, as to whether the inhibition 
that-

"No person holding office under the authority of the United States shall 
have a seat in the general assembly," 

would include an office in the United States army. 
Let us note the further provisions of the said section. We find this provision 

as to state offices: 

"but this provision shall not extend * " * to officers of the militia." 

From this it would seem that the framers of the Constitution in using the term 
"office" had in mind not only offices in the civil service, but also officers in the military 
service. This also appears to be the construction placed upon this term by the courts. 

I will quote from but one case, in which the court was construing a constitutional 
provision somewhat similar to our own, namely, Kerr v. Jones, 19 Ind. 351. In the 
syllabus the law is stated as follows: 

"The office of colonel of volunteers, as now existing, and the office of 
reporter of the decisions of the supreme court of Indiana, within the mean
ing of the ninth section of the second article of the Constitution of said state, 
are lucrative offices. 

"The office of colonel of volunteers in the military service of the United 
States, is not an office in the militia. 

"The acceptance, therefore, of the latter office, by the incumbent of 
another lucrative office, under the laws of Indiana, would vacate the former." 

On page 353 the court in the opinion say: 

"Our constitution provides, that no person shall 'hold more than one 
lucrative office at the same time,' with some exceptions, not embracing the 
case at bar; and it specifies two classes of offices that shall not be regarded 

4-Vol. II-A. G. 
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as lucrative, namely, offices in the militia to which no salary is attached, and 
the office of deputy postmaster, where the compensation does not exceed 
ninety dollars per year. On general principles, the office of colonel of volun
teers, as now existing, is lucrative, and so is that of reporter of the supreme 
court. Mr. Harrison can not hold them both, therefore, unless the office of 
colonel of volunteers is an office in the militia, within the meaning of the con
stitution, and if he can not hold them both, his acceptance of the colonelcy, 
being the later office, vacated that of reporter." 

Hence, answering your question specifically, from all the above it is my opinion 
that if a member of the general assembly should accept a position either in the civil 
or in the military service of the federal government, which, under the principles above 
set out, would be denominated an office, he would forfeit his office as a member of 
the general assembly. If, on the other hand, he should accept a position either in the 
civil or military service of the United States, which, under the principles above set 
out, would be denominated a mere employment, he would not forfeit his office as a 
member of the general assembly. Very truly yours, 

400. 

JosErH McGHEFJ, 
Attorney-General. 

ROAD IMPROVEMENT-WHEN COST TO BE DIVIDED BETWEEN COUN
TY COMMISSIONERS AND TOWNSHIP TRUSTEES-BONDS COVER
ING TOWNSHIP'S SHARE OF COST SHOULD BE ISSUED BY COUNTY 
COMMISSIONERS. 

Where a road is improved under agreement between county commissioners and town
ship trustees, by the terms of which the cost and expense of the improvement is to be divided 
between the county and the township under authority of section 6921 of the General Code, 
and it is necessary to issue bonds covering the township's share of the cost and expense of 
such improvement, such bonds should be issued by the county commissioners under author
ity of section 6929 of the General Code and in the manner therein provided. 

CoLUMBus, OHio, June 21, 1917. 

HoN. GEo. C. VoN BESELER, Prosecuting Attorney, Painesville, Ohio. 

DEAR SIR:-This department is in receipt of your favor of June 6, 1917, in which 
you ask my opinion as follows: 

·"Will you please pardon an inquiry, but we failed to understand your 
opinion given to Hon. G. B. Findlay, prosecuting attorney, Lorain county, 
under date of February 23, 1917, relative to power of township trustees to 
issue bonds, in the event you intended it should be applicable to the construc
tion of roads when being improved by the county commissioners, but not in 
conjunct-ion with the state. What is your opinion when the state has no part 
in the improvement? May we call your attention repectfully to section 6921 
of the General Code of Ohio? 

" 'The county commissioners, or joint board thereof, upon an unanimous 
vote, may without a petition therefor, order that all the compensation and 
damages, costs and expenses of constructing any improvement be paid out of 
the proceeds of any levy or levies for road purposes on the grand duplicate 
of the county, or out of any road improvement fund available therefor, or _the 
county commissioners or joint board thereof may enter into an agreement 
with the trustees of the township or townships in which said improvement 
is in whole or part situated, whereby said county or township, or one or more 
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of them may pay such proportion or amount of the damages, costs and expenses 
as may be agreed upon between them.' 

"You are already familiar with section 3295. It seems to us that taking 
sections 6921 and 3295 together, that township trustees have power to issue 
bonds for the township's share of the cost and as well the cost of that portion 
to be assessed upon the abutting property when there is an agreement with 
the board of county commissioners to pay certain portions of such cost and 
expense." 

The ovinion referred to in your communication was limited to the matter of issuing 
bonds covering the township's share of the cost and expense of an inter-county high
way improvement, and the conclusion there reached was that such bonds should be 
issued by the county eommissioners under section 1223, General Code, and not other
wise. 

Covering the precise question made by you, to wit: that of the matter of issuing 
bonds to meet the township's share of the cost and expense of a county road improve
men't, apportioned to the township Ly agreement between the trustees thereof and 
the r:ounty commissioners under sertion 6921, Gem•ral Codr, I herewith enclose copy 
of an opinion of this department addressed to the Industrial Commission of Ohio 
under date of April 24, 1917, (Opinion No. 213) and copy of an opinion of my prede
cessor, Honorable Edward C. Turner, addressed to Honorable Irving Carpenter, 
prosecuting attorney, Norwalk, Ohio, under date of Mareh 6, 1916, (Opinion No. 1327). 

The first of the opinions just referred to is one disapproving certain bonds issued 
by Middleburgh Township, Cuyahoga county, to pay the township's share of the 
improvement of a county road in said township on an agreement as to division of cost 
and expense made Ly and between the trustees of said township and the county com
missioners of Cuyahoga county. 

In the opinion of my predecessor referred to it was held that where a road is im
proved under an agreement between county commissioners and township trustees, by 
the terms of which the cost and expense of the improvement is to be divided between 
the county and the township, nnd it is necessary to .issue bonds, the same should he 
isstwd hy the county commissioners under authority of section 6929, General Code. 

I see no reason to depart from the conclusions reached in the above mentioned 
. opinions, and, answering your question specifically, I am of the opinion that bonds 

issued to meet the township's share of the cost and expense of a county road improve
ment, apportioned to the township by agreement between the trustees of said town
ship and the county commissioners under section 6921 General Code should be issued 
by the county commissioners under section 6929 General Code, and not under section 
:J295 General Code as amended 106 0. L. 536. 

With respect to your suggestion as to the authority of the township trustees 
under section 3295 General Code to issue bonds covering that portion of the cost and 
expense of a county road improvement to be assessed upon abutting property, I am 
clearly of the opinion that bonds in anticipation of assessments for the improvement 
of county roads under chapter 6 of the Cass road law should be issued by the county 
commissioners under section 6929 General Code and not otherwise. So far as I have 
been able to discover, the only bonds that township trustees are authorized to issue 
in anticipation of the collection of assessments for road improvements are those which, 
under the provisions of sections 3298-8 and 3298-9 General Code, they are authorized 
to issue on a vote of the electors for the purpose of improving roads in the township, 
and which bonds under the provisions of section 3298-14 General Code, may cover 
su'ch part of the cost and expense of improving such roads as is assessed by the town
ship trustees against lands lying within one mile from either side or terminus of the 
improvement or abutting thereon, as the trustees may determine. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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401. 
A. V. DONAHEY -GOVERNOR'S DEED-BERTHA M. HOLMES. 

Opinion relative to granting new deed by governor of Ohio to Bertha M. Holmes, in Athens 
county, Ohio. 

CoLUMBus, Oaro, June 21, 1917. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-You have submitted to me the papers in connection with a mistake 
made in certificate of purchase No. 407, issued by the Ohio university on or about 
November 5, 1910, to William Skinner, upon which Ron. Judson Harmon, then gov
ernor of Ohio, by deed dated November 15, 1910, duly conveyed to said William 
Skinner an undivided one-half interest in and to the premises described as follows: 

"Situate in the city of Athens, county of Athens and state of Ohio, 
being the undivided one-half of the southwest subdivision of inlot No. 38, 
beginning at the southwest corner of said inlot No. 38; thence east 159 feet, 
more or less, to the west line of the lot owned and occupied by John P. Dana; 
thence north 58 feet; thence west 159 feet more or less to Congress street; 
thence south 58 feet to the place of beginning." 

Section 8528 G. C. provides as follows: 

"When, by satisfactory evidence, it appears to the governor and attorney 
general, that an error has occurred in a deed executed and delivered in the 
name of the state, under the laws thereof, or in the certificate of any public 
officer, upon which, if correct, a conveyance would be properly required 
from the state, the governor shall correct such error by the execution of a 
correct and proper title deed, according to the intent and object of the orig
inal purchase or conveyance, to the party entitled to it, his heirs, or legal 
assigns, as the case may require, and take from such party a release in due 
form, to the state, of the property erroneously conveyed." 

Under the above section, when it appears by satisfactory evidence to the gov
. ernor and attorney-general that an error has occurred, the governor "shall correct 
such error by the execution of ·a correct and proper title deed." 

From the papers submitted it appears that the property in question was Ohio 
university leasehold lands and that on March 11, 1891, E. R. Lash and wife conveyed 
the same to William Skinner and J. A. Holmes, and that the same were held jointly 
by said Skinner and Holmes until September 18, 1897, when Holmes conveyed his 
interest to Skinner. It further appears that William Skinner died in 1898, leaving 
a widow, since deceased, and one surviving heir at law, Bertha M. Holmes. 

It further appears that on or about the 5th day of November, 1910, said Bertha 
M. Holmes paid or caused to be paid to Ron. H. H. Haning, treasurer of the president 
and trustees of the Ohio University, the sum of 88.50, being the amount required 
to pay off the lien of the Ohio University on the entire premises; that a certificate of 
purchase was duly issued, being certificate No. 407, but that said certificate erro
neously stated that said sum was the amount required to pay off said lien on the un
divided one-half of said premises, when in fact it was the sum required to pay off the 
lien on the whole of said premises, and that said certificate also stated that William 
Skinner was the then owner of the premises although said Skinner had died several 
years prior thereto and said Bertha M. Holmes was the owner of the whole of said 
premises. 

It further appears that said certificate No. 407 was duly forwarded to the auditor 
of state and that thereafter Ron. Judson Harmon, then governor of Ohio, issued a 
deed based on said certificate, which deed was duly recorded in volume 114, pages 
75 and 76, Athens County Deed Records. 

The above facts are obtained from the papers which you have submitted to this 
department. In accordance with section 8528, said Bertha M. Holmes has tendered 
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a quit claim deed to the president and trustees of Ohio University for the premises 
conveyed by Hon. Judson Hannon to William Skinner, deceased, the description 
being the same as hereinbefore set out, the purpose of the deed being set out as fol
lows: 

"This deed is made for the purpose of clearing the record of the title of 
said premises and to comply with section 8528 of the General Code of Ohio, 
and to reinvest in the said grantee such title, if &nY, that passed to said Wil
liam Skinner under said deed from said Judson Hannon, governor of the 
state of Ohio, the said William Skinner being deceased at the date of the ex
ecution of said deed, and said deed should have been executed to said Bertha 
M. Holmes for the entire interest in said premises." 

Said Bertha M. Holmes and James A. Holmes, her husband, have likewise ten
dered a quit claim deed to the state of Ohio in trust for the benefit of the president 
and trustees of the Ohio University, its successors and assigns forever, for the above 
described piece of property. 

The documents submitted are satisfactory evidence to me that an error has oc
ctirred in the deed executed and delivered in the name of the state and if my opinion 
is concurred in by the governor of Ohio a deed should be executed by the governor 
granting to Bertha M. Holmes all the right, title ::md interest in and to the premises 
described as follows: 

402. 

"Situate in the city of Athens, county of Athens and state of Ohio, being 
the south-west strbdivision of inlot No. 38, beginning at the south-west corner 
of said inlot; thence east 159 feet more or less to the west line of the lot owned 
and occupied by John P. Dana; thence north 58 feet thence west 159 feet 
more or less to Congress street; thence south 58 feet to the place of beginning." 

We herewith return the papers which you submitted to us. 
Very truly yours, 

JosEPH :\fcGHEE, 
A llorrwy-Oenernl. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
COUNCIL OF LAKEWOOD, OHIO. 

CoLUMBUs, OHio June 22, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"IN RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in 
the suln of 57,530.00, in anticipation of the collection of assessments for 
draining and grading Hilliard avenue between West Madison avenue and 
Riverside road in said city, and for constructing sidewalks thereon." 

I have carefully examined the transcript of the proceedings of the council and 
other officers of the city of Lakewood, Ohio, relating to the above bond issue, and 
find said proceedings to be in substantial conformity to the provisions of the General 
Code of Ohio and the provisions of charter of the city of Lakewood applicable thereto. 

I am of the opinion that bonds of said city of Lakewood, Ohio, covering said 
bond issue will, when prepared in accordance with bond form submitted and signed 
by the proper officers, constitute valid and binding obligations of said city. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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403. 

LOANS UPON NOTES, ETC.-PERSON ENGAGED IN SAID BUSINESS
WHO EXACTS GUARANTEE OF GENUINENESS OF NOTES, ETC.
CANNOT CHARGE MORE THAN EIGHT PER CENT INTEREST. 

Under the act of May 7, 1915, including sections 6346-1 to 6346-10 General 
Code a person or firm engaged in the business of malting loans upon 'notes or chat
tel mortgage, or both, as collateral sewrity, and who exacts that a guarantee be 
obtained of the genuineness or validity of such note or mortgage calznot charge 
.interest at such rate that the combined interest and premium shall exceed eight per 
centum per mzmtm. 

CoLUMBUS, OHio, June 22, 1917. 

HoN. PHILIP C. BERG, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-On June 4, 1917, you requested my opinion as follows: 

"There are numerous firms over the state doing extensive business in 
arlvancing money on automobiles to the dealer, so as to enable him to re
tail machines on a partial payment plan. \:Viii you he so kind as to gin 
me your opinion as to the scope of sections 6346-1-10 the General Corle, 
in so far as they apply to the following hypothetical case: 

"A firm advances sixty per cent. of the retail value of an automohilr 
to the dealer, taking from him the purchaser's note or notes. The charge 
on these notes is strictly six per cent. for the time they actuaJly nm. Tt 
is also possible to discount these notes should the purchaser care to (by 
making earlier payments :rnd save interest charges). The firm, however, 
requires that the dealer shall give them a security bond, upon which the 
minimum premium is ten dollars, and also that the car, upon which the 
chattel mortgage is taken, shall he insured to the extent of their equity 
against fire, theft, collision, etc. The firm is the agent for the surety 
and bonding companies, and requires that the policies be taken out only 
in their companies. 

"It is evident upon the face of this matter that the profit to the firm 
purchasing the notes comes through the insurance premiums, since they 
undoubtedly rediscount a large proportion of the paper thus secured. Is 
this in violation of the sections referred to above?" 

The sections you mentioned, as amended, constitute the act of J\Iay 7, 1915, 
and it is only necessary to quote the first section as bearing upon your question, 
as the first is the declaratory part of the law and the others all supply the ma
chinery and regulations for carrying it into effect. It is as follows: 

"Sec. 6346-1. It shall be unlawful for any person, firm, partnership 
~ * * to engage, or continue, in the business of making loans, on 
* * * notes. * * * or mortgage * * * of chattels, or of fur
nishing guarantee or security in connection with any loan or purchase, as 
aforesaid, at a charge or rate of interest in excess of eight per centum, 
per annum. including all charges, without first having obtained a license 
so to do from the superintendent of banks and otherwise complying with 
the provisions of this act." 

The different things forbidden above are joined by the disjunctive "or" and 
are therefore in the disjunctive so far as the form of expression is concerned. 
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In your hypothetical case three charges are stated: "Interest," "guaranty in
surance," and "insurance against fire, theft, collision, etc." The latter may be 
eliminated as it is in no sense any part of the charge for mere interest, but is a 
security which enures entirely to the interest of the owner of the machine. That 
is, if there is a loss he gets what is paid on the policy or gets the benefit of it by 
having it applied on his debt, the party making the loan receiving only the in
surance instead of the mortgaged property where the latter is destroyed or in
jured. So that the question presented is whether the interest charge and the guar
anty insurance together may exceed eight per centum, or, in other words, if they 
do exceed eight per centum, whether or not it requires the license provided for 
in the act. 

The object of this law is primarily to prevent exactions of usury, and where 
it is permitted places it under the regulation of the banking department; and al
though the two things considered, namely, the interest on the loan and the premium 
for the guarantee of the debt are stated in the disjunctive form and separately 
it is to be considered whether, taking in view all the language of the section in 
connection with the purpose of its enactment, it does not mean that the total of 
both charges shall not exceed eight per centum. 

Your inquiry does not state whether the transaction is a loati to the dealer or 
a purchase of the notes, the statement being simply that the firm in question ad
vances sixty .Per cent. of the retail value of an automobile, taking the purchaser's 
note or notes. This, of course, might be a purchase outright of the notes, or it 
might be a loan upon them of that amount, taking the notes as collateral. We will 
suppose it to be the latter in order that the question of interest and usury may 
be clearly involved. Then let us repeat the section, leaving out all unnecessary 
parts, and we have: 

"It shall be unlawful for any person to engage in the business of mak
ing loans on notes or * '~ * mortgage of chattels or of furnishing guar
antee or security in connection with any loan or purchase as aforesaid at a 
charge or rate of interest in excess of eight percentum including all charges." 

This section is capable of the construction that eight per centum might be 
charged for each, that is,. eight per cent. interest on the money and not to ex
ceed eight per centum for the guarantee of the claim. 

This guarantee in practice is not an insurance or suretyship of the claim, but 
a mere guarantee of the authenticity of the note and against the existence of any 
defense to it. 

What then is the maximum of both these charges? Is it eight per centum, 
or is it sixteen per centum? 

I am of the opinion that eight per centum is the total that can be charged for 
both, for the following reasons: "Or" may be read "and" when necessary to the 
sense. It is not, however, in this connection necessary to substitute "and" for "or" 
in order to obtain the above result. It follows from the use of the terms found 
in the section if the guarantee alone were being provided for by the legislature 
the word "premium" would have been used. What they did say, however, is "at a 
charge or rate of interest in excess of eight per centum, including all charges" so 
that the fact that the word "premium" is omitted, the word "interest" used and 
the statement that it is to include "all charges" makes clear the legislative intent 
that in such transactions the interest and all the other charges contemplated in the 
section are only to amount to eight per centum. This works no violence to the 
provisions of the law to charge interest alone at as high a rate as eight per centum. 
The prohibition of this statute is not simply for making the eight per centum in
clude other charges which would thereby reduce the rate of interest, but it is 
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against engaging in the business of making loans at such rate including charges, 
and it does not even prevent this, but as a police regulation, which it is, requires 
such person engaging in such business to take a license and comply with the pro
visions of the act. 

\.Yhere such interest charge and the other charges do not exceed eight per 
centum, of course, it is unnecessary to comply with the act; and if the transaction 
amounts to a sale of the notes in question, this would be equally true in an indi
vidual transaction or true generally unless the sale were merely colorable and the 
real arrangement constitutes or amounts to the making of loans. This could not 
be if the notes were endorsed "without recourse," but it would depend upon the 
facts of each case as it arose whether the course of business between the parties 
constituted sales of paper in good faith or was a mere scheme or device for fur
nishing credit at a higher rate than the statutes permit. 

Answering your question directly, if the case you suppose is a loan upon col
lateral the parties engaged in making such loans, if the total charge for interest 
and premium exceeds eight per centum would be under the provisions of the law 
and must comply with it. 

404. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

COLLATERAL INHERITANCE TAX-HOW ASSESSED AND COL
LECTED AGAINST ESTATES DEVISED TO TAKE EFFECT AT FU
TURE TIME. 

Where a testator de-v-ised to his brother his interest in certain real property wz
til all of said brother's children become of age, at which time testator's interest in 
said real property is to be divided equally between all of said children living at 
that time, 
HEW: 

(1) That, without reference ·to the question whether the estate taken IInder 
said will by the children of testator's brother is vested or contingent, section 5331 
General Code casts a lien upon the prope1·ty for the security of the payment of the 
collateral inheritance tax 01~ the share or shares passing to any child or children 
of testator's brother under the will; but that 

(2) Inasmuch as the question as to which, if any, of the children of testator's 
brother will ultimately take under the u>ill is one which cannot 11ow be determined, 
the assessment and collection of the collateral inheritance tax 011 the share or shares 
of said estate going to any child or children of testator's brother will have to be 
postpo11ed until the termi11ation of the prior estate. 

CoLUMBUS, Omo, June 22, 1917. 

HoN. FRANK CARPENTER, Prosewtiug Attorney, Norwalk, Ohio. 

say: 
DEAR SIR :-I am in receipt of a letter from you asking opinion, in which you 

"The following is a copy of an item in the will of a testator who died 
in our county some time ago: 

"'I give and devise to my said brother, John Sweeting, the use of all 
of my interest in the farm now owned and occupied by us jointly, known 



ATTORNEY -GENERAL. 1097 

as the \Varren Adams farm, containing 128 acres, until all of his children 
become of age, at which time I desire my said interest in said farm to be 
diyided equally between all of his children living at that time.' 

"The question which I desire to submit to you is in reference to the 
application of the statute providing for a collateral inheritance tax to this 
bequest. 

"As I understand the law, all bequests made to persons other than 
those exempted by the statute, are subject to a collateral inheritance tax 
of five per cent. The statute, however, exempts $500.00 to each bene
ficiary. In this case John Sweeting is given an estate fcir a term of years, 
and without question this estate should pay the collateral inheritance tax, 
but the remainder or reversion is to go to his children when the youngest 
reaches the age of 21 years. 

"At the present time there is one child in the family of John Sweet
ing, who is about three years of age. 

"What would you say as to the correct procedure to be followed in 
ascertaining the collateral inheritance due on the estate left after John 
Sweeting has enjoyed the use bequeathed to him? As I view the matter 
there is no way of ascertaining how many exemptions there should be or 
how many legatees, if any, there will be under this item of the will." 

Applicable to a consideration of the question presented by you, I note the 
following sections of the General Code: 

"Sec. 5331. All property within the jurisdiction of this state, and any 
interests therein, whether belonging to inhabitants of this state or not, and 
whether tangible or intangible, which pass by will or by the intestate laws 
of this state, or by deed, grant, sale, or gift, made or intended to take ef
fect in possession or enjoyment after the death of the grantor, to a per
son in trust, or otherwise, other than to or for the use of the father, 
mother, husband, wife, lineal descendent or adopted child, shall be liable 
to a tax of five per cent of· its value above the sum of five hundred dollars. 
Fifty per cent. of such tax shall be for the use of the state; and fifty per 
cent. of such tax shall go to the city, village or township in which said tax 
originates. All administrators, executors and trustees, and any such grantee 
under a conveyance made during the grantor's life, shall be liable for all 
such taxes, with lawful interest as hereinafter provided, until they have 
been paid, as hereinafter directed. Such taxes shall become due and pay
able immediately upon the death of the decedent and shall at once be
come a lien upon the property, and be and remain a lien until paid. 

"Sec. 5333. When a person bequeaths or devises property to or for 
the use of father, mother, husband, wife, lineal descendant, or adopted 
child, during life or for a term of years, and the remainder to a col
lateral heir, or to a stranger to the blood, the value of the prior estate 
shall be appraised, within sixty days after the death of the testator, in the 
manner hereinafter provided, and deducted, together with the sum of five 
hundred dollars, from the appraised value of such property. 

"Sec. 5335. Taxes imposed by this subdivision of this chapter shall 
be paid into the treasury of the county in which the court having jurisdic
tion of the estate or accounts is situated, by the executors, administrators, 
trustees, or other persons charged with the payment thereof. If such taxes 
are not paid within one year after the death of the decedent, interest at 
the rate of eight per cent. shall be thereafter charged and collected thereon, 
and if not paid at the expiration of eighteen months after such death, the 
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prosecuting attorney of the county wherein such taxes remain unpaid, shall 
institute the necessary proceedings to collect the taxes in the court of 
common pleas of the county, after first being notified in writing by the 
probate judge of the county of the non-payment thereof. The probate 
judge shall give such notice in writing. If the taxes are paid before the 
expiration of one year after the death of the decedent, a discount of one 
per cent. per month for each full month that payment has been made 
prior to the expiration of one year, shall be allowed on the amount of 
such taxes." 

''Sec. 5341. When any of the real estate of a decedent passes to an
other person so as to become subject to. such tax, the executor, admin
istrator or trustee of the decedent shall inform the probate judge thereof 
within six months after he has assumed the duties of his trust, or if the 
fact is not known to him within that time, then within one month from 
the time that it does become known to him. 

"Sec. 5343. The value of such property, subject to said tax, shall be 
its actual market value as found by the probate court. If the state, through 
the prosecuting attorney of the proper county, or any person interested in 
the succession to the property, applies to the court, it shall appoint three 
disinterested persons, who, being first sworn, shall view and appraise such 
property at its actual market value for the purposes of this tax, and make 
return thereof to the court. The return may be accepted by the court 
in a like manner as the original inventory of the estate is accepted, and if 
so accepted, it shall be binding upon the person by whom this tax is to be 
paid, and upon the state. The fees of the appraisers shall be fixed by 
the probate judge and paid out of the county treasury upon the warrant of 
the county auditor. In case of an annuity or life estate, the value thereof 
shall be determined by the so-called actuaries' cbmbined experience tables 
and five per cent. compound interest." 

No question is presented in your communication with respect to the nature 
of the interest devised to John Sweeting, nor with respect to the manner in which 
the collateral inheritance tax thereon should be computed and collected. Your 
question is as to the correct procedure to be adopted with respect to the matter 
of computing and collecting the collateral inheritance tax due on the estate left 
after termination of John Sweeting's interest in this property. 

The collateral inheritance tax is not a property tax, but is rather a tax on the 
right of inheritance, and the tax is on the separate shares passing to the recip
ients of the testator's bounty, each of whom is entitled to the five hundred dollars 
exemption provided for in section 5331 of the General Code. 

In the Matter of Howe, 112 N. Y. 100. 
In the Matter of Hoffman, 143 N. Y. 327. 

Section· 5331 General Code provides that such taxes shall become due and pay
able immediately upon the death of the decedent and shall at once become a lien 
on the property, and be and remain a lien until paid. 

vVithout reference to the question whether the estate ta:ken under this will 
by the children of John Sweeting when the youngest reaches the age of twenty
one years is vested or contingent, I am of the opinion that the provisions of sec
tion 5331 above quoted cast a lien upon the property for the securtiy of the pay
ment of the collateral inheritance tax on the share or shares passing to any child 
or children of John Sweeting under the will. 

In computing the value and the resultant tax of tbe estate subsequent to the 
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estate for years of John Sweeting, regard should be had to the provisions of 
section 5333 of the general Code, subject to the rule that each share passing under 
the will is entitled to the exemption of five hundred dollars. It will be noted from 
the provisions of section 5333 that they are not in terms applicable for the purpose 
of ascertaining the value of a subsequent estate when the prior estate is taxable. 
However, I note that in the case of Dow v. Abbott, 197 :\lass., 283, a case con
struing a similar statute in the collateral inheritance tax law of the state of :\Jas
sachusetts, on a situation of facts somewhat similar to that presented here by the 
interest devised to John Sweeting-there is authority to the point that in de
termining the value of the subsequent estate here in question section 5333 of the 
General Code should be applied. 

Inasmuch, however, as the question as to which, if any, of the children of 
John Sweeting will ultimately take under the will is one which cannot now be 
determined, I quite agree with the view expressed in your communication, that 
the assessment and collection of the collateral inheritance tax on the share or 
shares of said estate going to the child or children of John Sweeting .in remainder 
will have to be postponed until the termination of the prior estate. 

It is a general· rule, in the absence of statutory provisions to the contrary, 
that an inheritance or succession tax cannot be assessed or demanded as of the 
date of the testator's death when the actual value of the postponed estate cannot 
be ascertaine<l, for the reason that the person or persons who will ultimately be
come entitled cannot be k;1own or identified until the termination of the inter
mediate estate, as where the devolution of the remainder or other expectant estate 
depends on a question of survivorship or other simliar contingency. 

In re Davis, 149 N. Y. 539; 
People v. McCormick, 208 Ill. 437; 
State v. Hennepin Co., 100 Minn. 192; 
In re Hoffman, 143 N. Y. 327; 
Shaw v. Bridges, 161 N. C. 246. 

Very truly yours, 
JoSEPH :McGHEI:, 

Attorney-Gelleral. 
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405. 

BIDS-HIGHWAY DIPROVEMENT-NOT NECESSARY TO ACCEPT 
LOWEST BID. 

1. Where county commissioners have received bids for the improvement of a 
highway, the specifications calliug for separate bids upon a tar bound improvement 
aud an asphalt bound impro·vement, in aw(l1·di11g the contract, they may take into 
consideration not only the bids, but the bids in connection with the kind of im
provement upon which the bids are based. 

2. Under section 6945 G. C. the question is not as to who is the lowest bid
der, but who is the lowest a.nd best b·idder. The county commissioners have a 
right to consider the character of the bidder, the efficiency of the thing to be fur
nished, and the price in view of the other considera.tions. From. this cousidera
tion the lowest bidder may not be the best bidder. 

CoLUMBt:S, Omo, June 22, 1917. 

HoN. C. C. CRABBE, Prosewtiug Attorney, Loudon, Ohio. 
DEAR SIR :-I have your communication of May 12, 1917, in which you ask for 

my opinion upon certain matters. Your communication reads as follows: 

"I am anxious to have your opinion on the following: 
"'Bids are to be received by the board of county commissioners for 

the construction of bituminous macadam road. The specifications drawn 
by the engineer for this work permit bidders to bid on either a bitumi
nous material tar or a bituminous asphalt as a binder in the construction 
of the top course. 

"'So as to invite competition between the different kinds of binders 
the county engineer has provided in his proposal sheet or bidding blank a 
place for the bidder to bid on either a top course constructed with an as
phalt binder or a top course constructed with a tar binder. 

"'In making up the approximate estimate he has estimated both top 
courses at the same unit price. 

"'Now the question arises, when the bids are opened by the board of 
county commissioners, should they make their decision as to the kind of 
top course, either asphalt bound or tar bound, which the contractor is to 
use before they decide on the lowest and best bidder? 

"'1 am taking into consideration when I mention that the county com
missioners decide as to the kind, General Code, section 6911 of the Cass 
highway law. This section gives the county commissioners the authority 
to decide the kind and extent of the improvement. 

"'In the event that the county commissioners decide to use a certain 
kind of top course for this construction and the bids on the other kind of 
top course are lower, would they have the authority to award the contract 
on the kind of top course which in their opinion is the best for the con
struction of this certain improvement? 

"'General Code, section 6945 of the Cass highway law, provides for the 
county commissioners to award the contract to the lowest and best bidder. 
Does the word "best" as used in this connection take into consideration the 
contractor's financial standing, the kind and character of equipment he has 
for· doing the work, and his reputation for good workmanship, or does 
the word "best" refer exclusively to kind and type of work?'" 

From your communication and in connection with it, I assume that the com
missioners of your county, after deciding to proceed with the construction of a 
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certain highway, requested the county surveyor to make plans, profiles, specifications 
and estimates for the same; that he was ordered by the county commissioners to 
make his specifications and estimates so as to cover the improvement, provided a 
tar binder was used in the construction of the same, and also in the event that 
an asphalt binder should be used, or in any event the county surveyor did so make 
his specifications and estimates. The county commissioners then adopted the speci
fications and estimates so made by the county surveyor and advertised for bids 
for the construction of the highway, based upon said plans, profiles, specifications 
and estimates so made by the county surveyor; that bidders were notified in the 
advertisement that said plans, etc., were on file and could be examined by any 
one desiring to bid; that on account of said advertisement bids were submitted, 
some on the theory that the tar binder should be used and others on the theory 
that asphalt binder should be used, and that these bids were submitted on blanks 
furnished by the county surveyor, giving all bidders the opportunity to bid on 
each kind of construction, should he desire so to do. The bids so submitted have 
been opened by the county commissioners. 

At this stage of the proceedings we reach the questions arising in the minds 
of your county commissioners. Your communication gives rise to three separate 
and distinct questions and I shall therefore separate it into three different parts: 

"1. Shall they make their decision as to the kind of top course, either 
asphalt bound or tar bound, which the contractor is to use, before they 
decide on the lowest and best bidder?" 

In answering this question it will be well for us to note the provisions of 
section 6911 G. C., which reads as follows: 

"Sec. 6911. \Vhen the board of commissioners have determined that 
any road shall be constructed, improved or repaired, as herein provided 
for, such board shall determine by resolution by unanimous vote, if acting 
without a petition, and by a majority vote, if acting upon a petition, the 
route and termini of such road, the kind and extent of the improvement, 
and at the same time shall order the county surveyor to make such sur
veys, plats, profiles, cross-sections, estimates, and specifications as may be 
required for such improvement, but the profile and grade therefor shall 
be subject to the approval of the commissioners." 

It will be noted by the proviSIOns of said section that after the county com
missioners ha vc determined that any road shall be improved, they shall determine 
"the kind and extent of the improvement," and at the same time shall order the 
county surveyor to make such surveys, etc., as may be required for such im
provement. From this section it will be seen that the natural and logical method 
to pursue is, first, to determine the kind and extent of the improvement, and then 
order the county surveyor to make the surveys, etc. 

From a reading of this section it might be inferred that the county commis
sioners would be compelled to decide upon some one certain kind of improvement; 
but it will be noted that said section further provides that the county commissioners 
shall at the same time order the county surveyor to inake such surveys, plats, pro
files, cross-sections, estimates and specifications as may be required for such im
provement. From this language it can well be inferred that the county commis
sioners would not necessarily be compelled to decide upon some certain kind of 
improvement. 

Section 6912 G. C. provides that the county commissioners must give notice, 
by publication, to all persons interested, that the survey, plats, etc., are on file, for 
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the purpose that they may object to the improvement, if they have any objections. 
From this, persons interested in the improvement might ask the county commissioners 
to select some certain kind of improvement, in order that they might know whether 
to object or not. But however this may be, I am of the opinion that bidders would 
have -no right to object to the action of the county commissioners in selecting two 
different kinds of improvement, and this especially after they have examined the 
specifications and estimates, have had full opportunity to bid upon the same, and 
have submitted their bids to the county commissioners, and when no advantage was 
taken of or fraud practiced upon them. They would be estopped from raising 
any question as to the method adopted by the county commissioners. 

With this in mind, what is the answer to your first question? In arri\·ing at 
a conclusion as to who is the lowest and best bidder, I believe that the county 
commissioners should consider the bids in connection with the kind of binder upon 
which bids were submitted; that the county commissioners may consider togeth~r 
the bids and the kind of improvement, and that they are not compelled first to 
select the kind of improvement and then decide, in view of this, as to who is the 
lowest and best bidder. By thus proceeding, they may be greatly helped in ascer
taining as to who is the lowest and best bidder. It must be remembered that the 
question is not, who is the lowest bidder, but who is the lowest and best bidder, 
taking into consideration the work to be done and the persons who bid upon the· 
work. 

Your second question is as follows: 

"2. In the event the county commissioners decide to use a certain kind 
of top course for the construction of the highway, and the bids on the 
other kind of top course are lower, would they have the authority to award 
the contract on the kind of top course which in their opinion is the best 
for the construction of this certain improvement?" 

In connection with this question, let us note the provisions of section 6945 G. C., 
which provides for the notice to be given by the county commissioners in adver
tising for bids, and reads in part as follows: 

"Sec. 6945. * * * Such notice shall state that plans and specifica
tions for such improvement are on file in the office of the county com
missioners, and the time within which bids will be received. The county 
commissioners may let the work as a whole or in convenient sections as 
may be determined. They shall award the contract to the lowest and best 
bidder." 

As said in answer to your first question, the question is not, who is the lowest 
bidder, but who is the lowest and best bidder. The courts have always held that 
this confers upon the persons awarding the contract a wide dis<;retion in the mat
ter of awarding the same; that they may award the contract to one not the lowest 
bidder, provided they decide some other bidder is the best under all the cir
cumstances. 

In State ex rei. v. Village of St. Bernard, 10 C. C. 74, the court lays down the 
following proposition in the second branch of the syllabus : 

"2. Under the advertisement made for bids in this case, where no 
definite description is given as to the character of the pumping engines re
quired, or that they should be of any designated pattern, or be of a cer
tain system of operation, other than that mentioned in very general terms, 
then, if there be bids therefor by two or more persons, offering to furnish 
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engines of a substantially different character in one or more respects, and 
the trustees acting with due care and on proper inquiry and consideration, 
in good faith, are of the opinion that one of them is not in accordance with 
the terms of the advertisement for bids in any substantial.respect, and that 
one is much preferable to the other, and that the interests of the village 
would be better subserved by choosing the one rather than the other, they 
might legally do so, though the bid for this was higher than the other." 

The court in the opinion on p. 75 u~e the following reasoning: 

"If there be bids therefor by two or more persons, offering engines 
of a substantially different character in one or more respects, and the 
trustees, acting with due care and on proper inquiry and consideration, 
in good faith, are of the opinion that one of them is not in accordance with 
the terms of the advertisement for bids in any substantial respect, and that 
one is much preferable to the other, and that the interests of the village 
would be better subserved by choosing the one rather than the other, that 
they might legally do so, though the bid for this was higher than for the 
other. In such case the one selected might well be the lowest bid for that 
particular kind of an engine, and in such case a court ought not to interfere 
with the discretion conferred upon them." 

In State ex rei. v. Hermann, et at., 63 0. S. 440, the court lays down the law 
in the syllabus a·s follows: 

"A statute which confers up;:m a board of public officers authority to 
make a contract 'with the lowest and best bidder,' confers upon the board 
a discretion with respect to awarding the contract which cannot be con
trolled by mandamus." 

In State ex rei. v. Com'rs., 36 0. S. 326, the court reasons as follows, in the 
opinion, p. 330 : 

"If the commissioners were required, at all events, to award the con
tract to the one offering to perform the labor and to furnish the materials 
at the lowest price to determine which would be a mere matter of figures, 
it would not be difficult for bidders to so combine, as to secure the work 
at the full estimate of the architect. The statute was enacted for the bene
fit of the public, and not for individual bidders, and it should be executed 
with sole reference to the public interest. 

":!\Jandamus will lie only where there is a plain dereliction of duty 
upon the part of public officers, and can never be invoked to control dis
cretion which is being exercised in good faith, and with a sole view to the 
public welfare." 

In view of all the above, I am of the opinion that your county commissioners, 
taking into consideration the kind of improvement, may award the contract to one 
who is not the lowest bidder, provided they decide that under all the circumstances 
his is the best bid. 

Your third question is this: 

"3. Does the word 'best,' as used in this connection, take into con
sideration the contractor's financial standing, the kind and character of 
the equipment he has for doing the work, and his reputation for good 
workmanship; or does the word 'best' refer exclusively to kind and type 
of work?" 
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In my opinion the word "best" does not refer exclusively to kind and type of 
work, but refers to everything that may enter into the carrying out of the con
tract entered into for the performance of the work. 

In Yaryan v. City of Toledo, 8 C. C. (N. S.) 1, the court use the following 
language in the second branch of the syllabus: 

406. 

"2. The provision of section 143 of the Municipal Code that the board 
of public service shall make a contract with the lowest and best bidder, 
or may reject any and all bids, does not limit the board to a mathematical 
computation as to who is the lowest responsible bidder, but permits the 
board to go beyond the price bid and the character of the bidder, and to 
accept the best proposition offered, considering quality, feasibility and ef
ficiency of the thing to be furnished, the qualifications and responsibility 
of the bidder, and the price proposed in view of all the other consider
ations." 

In the opinion, p. 19, the court use the following langua15e: 

"vVe think this permits the board to take into consideration more than 
the price and more than the character of the bidder; we think it allows the 
consideration of three elements at least, and that the competition provided 
for in this statute is in three lines, at least. The awarding tribunal may 
consider: 

"1st. .The quality of the thing, the feasibility of the plan, the efficiency 
of the thing that is to be furnished, etc. 

"2nd. The quality of the bidder, his qualifications, responsibility, etc. 
"3rd. The price, in view of the other considerations." 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CREATION OF NEW SCHOOL DISTRICT-FILING REMONSTRANCE 
AND MAPS. 

Sections 4692 and 4736 G. C. provide for two separate and distinct matters, one 
for the transfer of territory, the other for the arranging of school districts. The 
provisions of these sections are separate ami distinct and the provisions of one of 
tlze sections are not in any way modified by or related to the provisions of the other. 

CoLUMBUS, 0Hro, June 22, 1917. 

HoN. JoHN C. D'ALTON, Prosecuting Attomey, Toledo, Ohio. ____ ------------
DEAR SIR :-I have your communication of May 15, 1917, in which you ask for 

certain information. Your communication reads as follows: 

''The Lucas County Board of Education in accordance with the pro
visions of section 4736 of the General Code heretofore filed written notice 
with the boards of education of Maumee School Districts Nos. 1 and 2, 
which the county board desires to arrange in one school district. 

"Within the thirty days after the filing of said notice, more than a ma
jority of the electors of Maumee School District No. 1 filed a petition in 
remonstrance against the proposed arrangement. 
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"Quaere 1. Is this pelltwn in remonstrance sufficient, it not contain
ing a majority of the qualified electors of ::\Iaumee School Districts :t\os. 1 
and 2? 

"After the thirty days had expired the county board of education met 
to take such acts as it deemed necessary to complete the arrangements 
under section 4736 of the General Code. At that time the attorney repre
senting the petition in remonstrance, called the attention of the board to 
the opinion of the attorney-general found in Vol. III of Opinions of the 
Attorney-General for the year 1915, p. 2450, and in accordance with that 
opinion told the board that the steps provided by section 4692 of the General 
Code were a necessary part of the proposed arrangement under section 
4736. Acting upon the advice of the prosecuting attorney, the county board 
of education then took no further action, pending the opinion of the attor
ney-general upon this subject. 

"Maumee School Districts Xos. 1 and 2 include the whole of the vil
lage of Maumee and some portions of adjoining townships. The dividing 
line between the two school districts is a street known as Key street. 

"Quaere 2. What sort of a map has the county board to file with the 
auditor 'showing the boundaries of the territory transferred' if, in your 
judgment, section 4692 is a necessary part of the proceedings outlined in 
section 4736? 

"Quaere 3. In the event that you should hold that the proceedings 
authorized by se.ction 4692 are a necessary part of the proceedings of. section 
4736, the proceedings under section 4736 having been regular to this point, 
can the board proceed from there to perfect these proceedings under the 
provisions of section 4692 ?" 

As the questions in your communication have to do with the provisions of sec
tions 4692 and 4736 G. C., my conclusions must be deduced from a consideration and 
comparison of these two sections 

1. In order to arrive at an understanding as to what was in the mind of the 
legislature in enacting these two sections, let us first compare the provisions of the 
two sections and the procedings therein set out. 

It will be noticed in general at a glance that: 
Section 4692 G. C. deals with the matter of the transfer of territory, and that 

section 4736 G. C. deals with the matter of creating school districts; 
Section 4692 never creates a new school district, while section 4736 has to do 

entirely with the creation of school districts. 
With this general scope of the two statutes in mind, let us compare the pro

ceedings under the one with the proceedings under the other. 
Section 4692 G. C. provides for the filing of a map, showing the boundaries of 

the territory transferred, and makes this filing a jurisdictional fact; while section 
4736 G. C. provides for filing a notice of such proposed arra11geme11t, and makes 
this filing a jurisdictional fact. 

Section 4692 G. C. provides for filing a remonstrance against said proposed 
transfer by those living in the territory an11exed; while section 4736 G. C. provides 
for filing a remonstrance against the arrangeme11t of school districts proposed by 
those living in the territory affected by the order. 

Section 4692 G. C. provides for giving notice of such proposed transfer to those 
living in the annexed territory; while section 4736 G. C. provides for giving notice 
of such proposed arrangeme11t to boards of education in the territory affected. 

Section 4692 G. C. makes no provision for the appointing of a board of edu
cation, while section 4736 G. C. makes provision for the appointing of a board of 
education. 
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Thus it will be noticed that the proceedings under these two sections of our 
statutes vary materially, the one from the other, and when we remember the scheme 
and purpose of said sections, we can readily see and understand why there is a 
d.ifference in the method of procedure. 

Take for example the matter of appointing a board of education. There is 
never any need of appointing a board of education under section 4692 G. C., for 
the simple reason that the provisions of this section never create a new district, but 
merely transfer territory from one district to another; while the provisions of 
section 4736 G. C. create new districts and ·hence provisions must be made for the 
appointing of boards of education. 

Take for example the filing of a map. \Vhat use or purpose would the filing 
of a map sen·e under the provisions of section ~736 G. C., when it is dealing with 
whole districts? But under the provisions of section 4692 G. C. a map is absolutely 
essential, because of the fact that certain territory must be limited by metes and 
bounds and is transferred from one district to another, and hence a map1 is very 
essential to inform the auditor as to the territory transferred. 

Ta.ke for example the giving of notice. \Vh~n territory is transferred, notice must 
he given by publication and by the posting of notices to the people living iri the 
territory transferred. However, when it comes to the provisions of section 4736 
G. C., we are dealing with districts and boards of education, and hence notice is 
given merely to the boards of education of the districts concerned. 

Thus we can readily sec that these two sections provide entirely different 
schemes for entirely different purposes, and the terms and procedure of the 
one have alisolutely nothing to do with the terms and the procedure of the other. 
As said before, one section has to do merely with the transfer of territory from 
one district to another; \~bile the other has to do with the formation or arrange
ment of districts, without any thought of the transfer of territory. 

2. I! will aid us materially, in placing a construction upon these two statutes, 
to note the company in which they are found. This always assists in arriving at 
the scope, meaning and purpose of a statute or section thereof. \Ve find that 
section 4692 immediately follows section 4690 (the intervening section having been 
repealed), and precedes section 46% G. C. Section 4690 G. C. deals with the mat
ter· of annexing territory to' a city or village, while section 4696 G. C. deals with 
the matter of transferring territory from a county school district to a city school 
district, or to another county school district. So that the general scope of all these 
sections has to do with the question of the transfer of territory. It is also well 
to remember that section 4692 G. C., before the enactment of the school code in 1914, 
was found in the General Code under the subject of transfer of territory. 

Section 4736 G. C. immediately follows sections 4735, 4735-1 and 4735-2 G. C. 
Section 4735 G. C. has to do with present existing township and special school 
districts. Section 4735-1 G. C. has to do with the dissolution of a rural school 
district and joining the same to a contiguous rural or village district. Section 
4735-2 G. C. has to do with the question of the title of the property of rural school 
districts when they are dissolved and joined to a rural or village district. The gen
eral scope of all these sections has to do with the question of school districts and 
not with the matter of territory at all. 

3. It will aid us to note the history of these two sections. Section 4692 ,as said 
before, has for a long time been associated with those statutes and sections. thereof 
which have to do with the transfer of territory. It is comparatively an old section 
of our statutes, and before the enactment of the school code related to the question 
of transfer of territory from one district to another. Section 4736 G. C. is com
paratively a new section of the statutes, having been enacted for the first time in 
1914, when the general school code was enacted. 
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It will be worth while to quote sections 4692 and 4736 G. C. as they were 
enacted iit 1914 as a part of the general school code, and then as they now exist. 

Section 4692 G. C., as found in 104 0. L. 135, read as follows: 

''Part of any county school district may be transfered to an adjoining 
county school district or city or village school districts by the mutual consent 
of the boards of education having control of such districts. To secure 
such consent, it shall be necessary for each of the boards to pass a resolu
tion indicating the action taken and definitely describing the territory to 
be transferred. The passage of such a resolution shall require a majority 
vote of the full membership of each board by yea and nay vote, and the vote. 
of each member shall be entered on the records of such boards. Such 
transfer shall not take effect until a map, showing the boundaries of the 
territory transferred, is placed upon the records of such boards and copies 
of the resolution certified to the president and clerk of each board together 
with a copy of such map are filed with the auditors of the counties in which 
such transferred territory is situated." 

Section 4692 G. C. as it now reads, is as follows: 

"The county board of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts of 
the county school district. Such transfer shall not take effect until a map 
is filed with the auditor of the county in which the transferred territory is 
situated, showing the boundaries of the territory transferred, and a notice 
of such proposed transfer has been posted in three conspicuous places in 
the district or districts proposed to be transferred, or printed in a paper 
of general circulation in said county, for ten days; nor shall such transfer 
take effect if a majority of the qualified electors residing in the territory 
to be transferred, shall, within thirty days after the filing of such map, 
file with the county board of education a written remonstrance against such 
proposed transfer. If an entire district be transferred the board of educa
tion of such district is thereby abolished, or if a member of the board of 
education lives in a part of a school district transferred, the member be
comes a non-resident of the school district from which he was transferred 
and ceases to be a member of such board of education. The legal title of 
the property of the board of education shall become vested in the board 
of education of the school· district to which such territory is transferred. 
The county board of education is authorized to make an equitable division 
of the school funds of the transferred territory either in the treasury or 
in the course of collection. And also an ef]uitable division of the indebted
ness of the transferred territory." 

Section 4736 G. C, as found in 104 0. L. 138, read as follows: 

"The county board of education shall as soon as possible after organ
izing make a survey of its district. The board shall arrange the schools 
according to topography and population in order that they may be most 
easily accessible to pupils. To this end the county board shall have power 
by resolution at any regular or special meeting to change school district 
lines and transfer territory froni one rural or village school district to 
another. A map designating such changes shall be entered on the records 
of the board, and a copy of the resolution and map shall be filed with the 
county auditor. In changing boundary lines the board may proceed with-
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out regard to township lines, and shall provide that adjoining rural districts 
are as nearly equal as possible in property valuation. In no case shall·any 
rural district be created containing less than fifteen square miles. In 
changing boundary lines and other work of a like nature, the county board 
shall ask the assistance of the county surveyor, and the latter is hereby 
required to give the services of hi~ office at the formal request of the 
county board." 

Section 4i36, as it now reads, is as follows: 

"The county board of education shall arrange the school districts ac
cording to topography and population in order that the schools may be 
most easily accessible to the pupils, and shall file with the board or boards 
of education in the territory affected, a written notice of such proposed 
arrangement; which said arrangement shall be carried into effect as pro
posed unless, within thirty days after the filing of such notice with the 
board or boards of educatibn, a majority of the qualified electors of the 
territory affected by such order of the county board, file a written remon
strance with the county board against the arrangement of school districts 
so proposed. The county board of education is hereby authorized to create 
a school district from one or more school districts or parts thereof. The 
county board of education is authorized to appoint a board of education for 
such newly created school district and direct an equitable division of the 
funds or indebtedness belonging to the newly created district. Members 
of the boards of education of the newly created district shall thereafter be 
elected at the same time and in the same manner as the boards of educa
tion of the village and rural districts." 

It will be noted that section 4i36 G. C. was first enacted to take care of the 
organizing of the whole county into school districts by the county board of educa
tion, the first two sentences of the section reading as follows: 

"The county board of education shall as soon as possible after organ
izing make a survey of its district. The board shall arrange the schools 
according to topography and population in order that they may be most 
easily accessible to pupils." 

It will be seen that this section, as first enacted, dealt also with the transfer 
of territory, which provision is as follows: 

"To this end the county board shall have power by resolution at any 
regular or special meeting to change school district lines and trattsfer terri
tory from one rural or village school district to another." 

This section when first enacted provided for a map, just as did section 4692 
G. C. Let us notice when this map had to be filed as provided in section 4i36 
G. C. (104 0. L. 138). It reads: 

"* * A map designating such changes shall be entered on the rec
ords of the board, and a copy of the resolution and map shall be filed with 
the county auditor. * *." 

Thus it will be seen that even when the map was provided for in this section, 
it had nothing to do with the matter of the arranging of the districts, but simply 
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with the transfer of territory. This section 4736 G. C. was then amended and the 
matter of the transfer of territory was taken out of said section altogether. The 
question of the map was also taken out, because it had no further use in the section. 
From this it is absolutely clear that the legislature did not intend that the question 
of the map should still be considered when the procedure in section 4736 G. C. is 
followed. 

So that from all the above we are safe in concluding, I think, that there are 
two separate, distinct and independent purposes embodied in these two sections, 
and two separate, distinct and independent methods of procedure set out in said 
sections, and that the procedure in one has absolutely nothing to do with the pro
ceedings in the other, and the terms expressed in the one section are not to be 
modified by the terms as set forth in the other. 

I am driven to this conclusion by another consideration. It will lead to 
endless confusion if the provisions of one of these sections are made to modify 
those of the other. Section 4692 G. C. provides that the remonstrance must be 
filed within thirty clays after the filing of the map with the county auditor, while 
section 4736 G. C. provides that the remonstrance must be filed within thirty days 
after the filing of the notice with the board of education. Now, if both of these 
things are clone in any proceeding, what elate will control in fixing the thirty-day 
period? Further, section 4692 G. C. makes such provision that a whole district 
may be transferred to another district, and if this is clone the board of education 
of the district transferred is abolished; while section 4736 provides that one district 
may be created out of two districts, and when this is clone the county board shall 
appoint a board' of education for the new district. If we confuse these two sec
tions, how will we ascertain whether the boards of education of the two districts 
are abolished and a new one to be appointed by the county board of education; 
or whether but one board is abolished and the other one remains? The only safe 
and logical course to pursue is to consider these two sections as separate, distinct 
and independent sections, complete in and of themselves, without making the one 
refer in any respect to the other. 

Whenever the object sought is a mere transfer of territory from one district 
to another, whether a part of a district or the whole thereof be transferred, the 
provisions of section 4692 G. C. should be followed. When the object sought is 
the arrangement or rearrangement of school districts or the formation of a new dis
trict, whether from one or more school districts or parts thereof, the provisions of 
section 4736 G. C. should be followed. 

From all the above, your queries are easily answered; in fact they are already 
answered. 

Query No. I: 

"Is this petition in remonstrance sufficient, it not containing a major
ity of the qualified electors of :Maumee School Districts Nos. 1 and 2?" 

It is not. Section 4736 G. C. provides that: 

"* * a majority of the qualified electors of the territory affected by 
such order of the county board (may) file a written remonstrance * *." 

Query Xo. 2: This has to do with the map. As suggested above, there is no 
map required under the provisions of section 4736 G. C. 

Query No. 3: This relates to your further proceedings. The provisions of 
section 4692 G. C. have nothing to do with the provisions of section 4736 G. C. 
You will proceed under and by virtue of the provisions of section 4736 G. C. 
exclusively. 
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In answering your question, I am not unmindful of the opinion rendered by 
my predecessor, Hon. Edward C. Turner, on December 31, 1915, to which you refer, 
and which is found in Vol. III of the Opinions of the Attorney-General for the 
year 1915, at p. 2450. I do not concur in his opinion, wherein his conclusions vary 
from those herein reached. 

407. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera.!. 

SALARY-OF CLERK APPOINTED IN CLASSIFIED SERVICE-AFTER 
. PASSAGE OF APPROPRIATION. 

Where a clerk was appointed to a position in the classified service after the 
passage of the appropriation bill by the present general assembly, to take the place 
of allother wlw held the position at the time of the Passage of said actt, the ne7cl 
appointee is mtitled to the same salary 1·eceived by the former up to the end of 
the appropriation on the first of July, 1917, unless such salary be reduced as provided 
in section 4 of the approp11iation act of the 81st general assembly. 

The salarJII of such clerk having been appointed after the passage of the last 
appropriation act will be governed by the amount appropriated therefor by such 
act after the first day of July, 1917. 

CoLUMBUs, 0Hro, June 23, 1917. 

State Civil Service Commissio11, Columbus, Ohio. 

GENTLEMEN:-You have submitted for -my opinion the following inquiry: 

':Since the passage of the appropriation bill by the last session of the 
legislature, under section 8, of which provision is made for certain classi
fications. and salary schedules of positions in the classified service, the 
following case has been presented, upon which we are unable to render 
proper decision without your interpretation of section 8 above referred to: 

"After the passage of the appropriation bill 'A' was appointed to a 
position in the classified service. The position to which he was appointed 
has been graded by the state civil service commission as of the clerical service, 
clerk group, grade III. 'A' succeeded 'B' who, on thel day the act was 
passed, was receiving a salary in excess of the amount fixed by the gen
eral assembly for clerks of this grade. The following questions arise: 

"1. Is 'A's' salary, in so far as it is payable out of the 1915 appropria
tion bill, that is, for the period intervening between his appointment and 
the first of July, 1917, limited by section 8 of the 1917 appropriation bill? 

"2. Is 'A's' salary on and after July 1st, 1917, covered by the limita
tions of that section of the bill, even though· it might result in a reduction 
of salary below that which he had theretofore been receiving, if the answer 
to the first question is in the negative? 

"We are called to pass upon many similar cases, and Tt is desirable 
that we have your opinion at the earliest possible moment." 

Section 8 of H. B. 584, passed at the last session of the legislature, being the 
general appropriation bill, provides that so much of the appropriation made in 
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section 2 for personal service as pertains to the compensation of employes in cer
tain groups and grades of the classified service, among which is the clerk group, 
may be expended at certain annual salaries attached to each of said groups, but 
contains a proviso as follows: 

"provided, however, that rates of compensation of persous 1W1t: employed 
in the foregoing groups and grades of the classified civil service of the 
state, which on the date of the pa.ssage of this act may exceed the uni
form rate fixed herein for the service, group and grade of their positions, 
as so classified, shall not be affected by the provisions of this section; 
but such rates of compensation as fixed on said date for such positions 
shall be the rates at which the appropriations herein made may be expended 
for the compensation of such persons while holding such positions." 

This provision in the general appropriation bill, as you well know, is a distinct 
departure from former appropriation bills. Either an appropriation was made for 
a particular position or a lump sum appropriation was made for a number of such 
positions. 

In section 9 of the appropriation act of the 81st general assembly (106 0. L., 
828), when an appropriation was made for the payment of the salaries of a speci
fied number of employes whose salaries were not fixed by law, it was made the 
duty of each department, board or commission, for whom the appropriation was 
made, to apportion such appropnatwn account and to assign to each position a 
specified amount or part thereof. The section further provides: 

"Such department, board or commission shall file such apportionment,· 
in writing, with the president of the board provided for in section 4 of this 
act (consisting of the governor or any <;ompetent, disinterested person, 
appointed by him, the chairman of the finance committee of the house of 
representatives and senate, respectively, the attorney-general and the audi
tor of state), which board shall examine the same and sec that the provi
sions of law and of this act are complied with in making such apportion
ment. Said board may change such apportionment in order to comply with 
such law or the provisions of this act, and when satisfied that the same is 
in all respects legal and in accordance with the provisions of this act, shall 
certify such apportionment, with any modification it may make, to the 
auditor of state, with the approval of a majority of its members endorsed 
thereon. Subject to the approval of said board, any department, board or 
commission may change the salary or compensation attached to any such 
position under its control. * * * *" 

If an appropriation has been made for the payment of salaries of a specified 
number of employes as a lump sum appropriation, it is the duty of the board to 
apportion to each position a proportionate part of such lump sum approriation, 
and report the same to the board mentioned. This .in practical effect was the same 
as if an appropriation had been made for each particular position, so that we can 
consider a particular appropriation made to a particular position, and the appor
tionment of a lump sum appropriation made to a number of such positions after 
apportionment is made amounts practically to the same thing. 

The proviso in H. B. 584, quoted above, seeks only to protect those in the 
employ of the state at the date of the passage of the act, which was on March 
21, 1917, from being reduced in compensation recei\'Ccl by them at the time of the 
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passage of H. B. 584. It did not undertake to protect the successor of any such 
person in his compensation. However, H. B. 584 can have no effect upon the 
salary of any one paid prior to July 1, 1917, at which date it goes into effect. 

Answering your two questions therefore, 
1. "A's" salary, in so far as it is payable out of the 1915 appropriation bill, 

that is for the period intervening between his appointment and the first day of 
July, 1917, is not limited by sec:tion 8 of the 1917 appropriation bill. 

2. "A's" salary on and after July 1, 1917, is covered by the limitations of 
that section of the bill, even though it might result in a reduction of salary below 
that which he had theretofore been receiving: 

408. 

Very truly yours, 
JosEPH McGHEE, 

Attonuy-General. 

COUNTY AGRICULTURAL AGENT-NECESSARY STEPS FOR COUNTY 
TO SECURE STATE AID IN THE MATTER OF EMPLOYMENT
WHEN APPROPRIATION MAY BE MADE-SECTION 9921-4 FOR 
SUPPORT OF SUCH AGENT. 

As steps prelimrinary to a county's securing the assistance of the state in the 
matter of the employment of mi agricultural agent, it must raise its share for the 
support of the agent for the first year and transmit the same to the state treas
tlrer, and at the same time give the trustees of the Ohio State University assurance 
that a like sum shall be raised for a second year. 

Whether or not an appropriation may be made under section 9921-4 G. C. for 
the support of a county agent at a given time, depends upon the form of the' 
annual budget for the current year and the state of the appropriation accotmls 
from the general revenue fund made at the beginning of the current fiscal half 
yew. 

CoLUMBUS, OHIO, June 25, 1917. 

HoN. ToM A. JENKINS, Prosewting Attorney, Ironton, Ohio. 

DEAR SIR :-I have your communication of May 16, 1917, in which you ask 
my opinion in reference to certain matters. Your communication reads in part 
as follows: 

"* * The chamber of commerce of this city at the instigation of some of 
our leading farmers organized a society which is prerequisite to the secur
ing of an appropriation for the purpose of employing a farm agent, and 
after doing this they came before the board of commissioners and requested 
that the commissioners make them an allowance of $1,500 to cover the 
allowance made by the national and state governments. This request was 
granted, although our com{ty i~ in poor circumstances financially. The 
commissioners feel that the purpose was a good one and was worthy of 
their support. In keeping with their judgment they adopted a resolution 
providing for the appropriation of $1,500.00 from the general fund of the 
county for the purpose of employing a county farm agent. The county 
auditor raised the question that this was an appropriation that could not be 
made except at stated times as provided by law. It seemed to be the 
policy of the commissioners to make this allowance and later recoup from 
funds which will be coming to our county fair and our local apple show. 
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The auditor claims that his $1,500.00 cannot be paid now, and he has 
taken this up with l\lr. Parrot of the inspection department of the auditor 
of state's department, who is at work here in this county at present. ::\lr. 
Parrot believes that this money cannot be legally paid in this manner. 
The audior and I have talked the matter over, and we think that if we can 
get the st~te department to use their appropriation to meet the expense of 
this agent for the first half of this year, that we will include in our next 
levy a small levy for the farm agent proposition which will make available 
for us the necessary $1,500.00, which we can pay after the December taxes 
are collected. * *." 

In considering the matter suggested in your communication, it will be neces
sary for us to quote a number of sections of statutes which have to do with the 
matter of agricultural agents. 

Sections 9916, 9921-2 and 9921-4 G. C. read as follows: 

"Sec. 9916. \Vhen twenty of more persons, residents of a county, or
ganize themselves into a farm·er's institute society, for the purpose of teach
ing better methods of farming, stock raising, fruit culture and business 
connected with agriculture, and adopt a constitution and by-laws conform
ing to rules and regulations furnished by the trustees of the Ohio State 
University, and when such society has elected proper officers and performed 
such other acts as are required by the rules of the trustees of the Ohio 
State University, it shall be a body corporate. 

"Sec. 9921-2. From moneys appropriated by the state for the employ
ment of agricultural agents, not to exceed three thousand dollars in any 
one year shall be expended for any county that shall raise at least one 
thousand dollars for the support of an agricultural agent for one year, 
and shall give satisfactory assurance to the ·trustees of the Ohio State 
University that a like sum shall be raised for a second year, or shall estab
lish and maintain a county experiment farm as provided in the st<~tute'. 

To secure this aid from the state, the board of county commissioners of any 
county shall agree to the employment of an agricultural agent approved by 
the dean of the college of agriculture of the Ohio State University. 

"Sec. 9921-4. Each and every county of the state is authorized and 
empowered to appropriate annually not to exceed fifteen hundred dollars, 
for the maintenance, support and expenses of a county agricultural agent, 
and the county commissioners of said county or counties are authorized 
to set apart and appropriate said sum of money and transmit the same to 
the state treasurer who shall place it to the credit of the agricultural ex
tension fund to be paid for the purposes aforesaid, on warrant issued by 
the auditor of state in favor of the Ohio State University. If for any rea
son it shall not be used as contemplated in this act (G. C. Sees. 9916 to 
9921-5) before the expiration of two years, it shall revert to the county 
from which it came." 

These sections contain the provtstons which are necessary for us to take intc 
consideration in answering the question suggested by you. 

The matter suggested by you has to do with the question as to how the 
county commissioners may make provision for the ncessary funds, in order to 
enable your county to take advantage of the provisions of these sections in the 
way of employing an agricultural agent for the county. 

You state in your communication that your county is in poor circumstances 
financially, and has not the necessary funds at hand in order to take care of the 
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county's share of the cost and expense of an agricultural agent. You state fur
ther, however, that your county commissioners have made an appropriation of 
$1,500.00 to take care of the county's share of the cost and expense of the agri
cultural agent for the first year, and you inquire whether there is some way by 
which the state can pay the salary! of the agent for the first half of the year, by 
the end of which time your county commissioners hope to be able to realize under 
the appropriation made. 

In view of this question Jet us note the provisions of section 9921-2 G. C. 
Under this section the county is entitled to the assistance of the state in the mat
ter of securing an agricl!ltural agent under this condition: 

"any county that shall raise at least one. thousand dollars for the support 
of an agricultural agent for one year, and shall give satisfactory assurance 
to the trustees of the Ohio State University that a like sum shall be raised 
for a second year." 

From the provisions of this section it seems, that the raising of not less than 
$1,000.00 and the assurance that a like amount will be raised for the second year 
must take place before the project is entered upon. It will be noticed that the 
assurance is not to be given that a certain sum will be raised to take care of the 
co1,mty's share of the cost and expense of the agricultural agent for the first year; 
but on the other hand, the amount must be raised for the first ye_ar and assurance 
given that the same amount will be raised the second year. 

Section 9921-4 G. C. provides: 

"Each and every county of the state is authorized and empowered to 
appropriate annually not to exceed fifteen hundred dollars for the mainte
nance, support and expenses of a county agricultural agent * * ;" 

further, the amount so appropriated shall be transmitted 

"to the state treasurer, who shall place it to the credit of the agricultural 
extension fund to be paid for the purposes aforesaid * *" 

Said section further provides: 

"If for any reason it shall not be used as contemplated in this act 
* * before the expiration of two years, it shall revert to the county 
from which it came." 

From the language of these two sections it seems clear that the money to take 
care of the county's share of the cost and expense of the agricultural agent for 
the first year must be provided for and placed to the credit of· the agricultural 
extension fund as a step preliminary, to the entrance upon the project. 

This seems also to have been the idea of your county commissioners, as your 
communication states they have appropriated $1,500.00 for the purpose. But you 
further state your county is not in condition financially to realize upon this ap
propriation. You seem to infer that the money is not on hand to meet it. 

This condition does not harmonize with the provisions of section 5660 G. C., 
which reads in part as follows: 

"The commissioners of a county * '' shall not enter into any con
tract, agreement or obligation involving the expenditure of money, or 
pass any resolution or order for the appropriation or expenditure of 
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money, unless the auditor * * first certifies that the money required 
for the payment of such obligation or appropriation is in the treasury to 
the credit of the fund from which it is to be drawn, ¢- ''. Such certifi
cate shall be filed and forthwith recorded, and the sum so certified shall 
not thereafter be considered unappropriated until the county, township or 
board of education, is fully discharged from the contract, agreement or 
obligation, or as long as the order or resolution is in force." 

· Hence, your county comm1sswners could not pass a resolution appropriating 
money, unless the same were in the fund, and if it were in the fund, this same 
money, so appropriated, could not he used for any purpose other than that for 
which it was appropriated. 

Therefore, answering your question specifically, it is my opinion that a county, 
in order to take ad vantage of the pro1·isions made in the sections above quoted, 
must first provide the necessary funds to take care of its share of the cost and 
expense of the agricultural agent for the first year and at the same time gi1•e 
assurance to the trustees of the Ohio State Uuiversity that a like amount will he 
raised for a second year. 

T note from your communication that your county auditor raises the question 
as to whether the $1,500.00 could he paid now. [ am not qnite clear as to what 
your county auditor may have had in mimi, unless it is the pro\'isions of section 
5649-:lrl (~. C., in which pro1·ision is made that: 

"At the beginning of each f•scal half year the various hoards men
tionNI in section 5649-3a of this act shall make appropriations for each of 
the several objects for which money has to be provided, '~ * and all 
expenditures within the following six months shall be made from and 
within such appropriations and balances thereof, but no appropriation shall 
he made for any purpose not set. forth in the annual budget nor for a 
greater amount for such purpose than the total amount fixed hy the !nul
get commissio;1ers, exclu~ive of receipts and balances." 

The annual budget of the county commissioners made up last year provided 
for the needs of the county for the fiscal year, which this department has held to 
begin and end on the first of l.Iarch. If the last clause of the above quoted 
section, prohibiting the making of an appropriation for any purpose not set forth 
in the annual budget, be interpreted so as to require the county commissioners to 
specify, in making up their annual budget, not merely the general needs of the 
general county fund, but also in detail the various specific purposes for which 
such fund shall be expended, then it would follow that such specific purposes 
must be enumerated in the annual budget. Such enumeration will control the 
appropriation of the moneys in the general revenue funcf for the next succeeding 
year. So that upon this theory it would follow that unless the support of a 
county agent were set forth in the annual hudget made up last year, the county 
commissioners would he without authority to make an appropriation out of the 
general revenue fund of the county for such support at any time during the fiscal 
year beginning in l\farch, 1917. 

I do not think that any such hard and fast interpretation of the latter provi-. 
sions of section 5649-3d G. C. is required. The section in this respect is to be read 
in connection with section 5649-3a G. C., which prescribes the form and contents 
of the annual budget. That section provides that there shall be set forth in the 
annual budget: 
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"an estimate stating the amount of money needed for their wants for the 
incoming year, and for each month thereof. Such annual budgets shall 
specifically set forth: 

"(1.) The amount to be raised for each and every purpose allowed 
by law for which it is desired to raise money for the incoming year. 

"(2.) The balance standing to the credit or debit of the several funds 
at the end of the last fiscal year. 

"(3.) The monthly expenditures from each fund in the twelve months 
and the monthly expenditures from all funds in the twelve months of the 
last fiscal year. 

"(4.) The annual expenditures from each fund for each year of the 
last five fiscal years. 

"(5.) The monthly average of such expenditures from each of the 
several funds for the last fiscal year, and also the total monthly average 
of all of them for the last five fiscal years. 

" ( 6.) The amount of money received from any other source and 
available for· any purpose in each of the last five fiscal years, together 
with an estimate of the probable amount' that may be received during the 
incoming year, from such source or sources. 

"* *" 

Tt will be observed that all the requirements of this section relate to "funds' 
as such. Therefore, it might be argued that no greater detail is required to be set 
forth in the annual budget than the amount needed for each fund in gross. It is 
difficu"lt, however, to reconcile such a position with the prohibition of that part of 
section 5649-3d G. C. now under consideration. 

Except in cases wherein a transfer of funds may be authorized, it would be 
impossible for any of the money in one of the -funds of the county to be expended 
for any purpose otherwise than that for which such fund might lawfully be used. 
That being the case, there would be no need for the general assembly expressly to 
require that no appropriation should be made for any purpose other than that set 
forth in the annual budget, if the only purpose required to be set forth in the 
annual budget were the general purpose of a ·given fund. 

:Moreover, the further requirement that no appropriation shall be made for 
a greater amqunt for such purpose than the total amount fixed by the budget 
commissioners, exclusive of receipts and balances, tends to show that the budget 
commissioners ar·e intended to have some control over the amount which may be 
appropriated for a given purpose, exclusive of receipts and balanc-es. 

Unless the word "appropriation," as used in section 5649-3d G. C., is synon
ymous with "fund," the necessary inference must be that the budget is required to 
go into as great detail as is the appropriation, and that such detail is greater than 
that required of the county commissioners in merely dividing their levy into 
funds. 

A consideration of the legislative history of section 5649-3d G. C. shows 
clearly that the word "appropr-iation," as therein used, imports, indeed, a subdivision 
of a "fund." The form of this section was suggested by section 3797 G. C., 
which is a part of the municipal code and under which ,with the related sections, it 
has always been very clear that an appropriation account is a subdivision of a 
fund. 

Indeed, section 5649-3e G. C., a part of the Smith law, of which section 
5649-3d is likewise a section, provides as follows: 

"Sec. 5649-3e. Unexpended appropriations or balances of appropria
tions remaining over at the end of the year, and the balances remaining 
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over at any time after a fixed charge shall have been terminated by reason 
of the object of the appropriation having been satisfied or abandoned, shall 
revert to the general fund, and shall then be subject to other authorized 
uses, as such board or officers may determine." 

This requirement that an appropriation shall revert to a fund inakes it clear 
that an "appropriation" and a "fund" are not the same thing. 

On the whole, therefore, I am of the opinion that. the strict meaning and in
tent of the sections which I have been considering are that the county commis
sioners, in making up their annual budget, must estimate the amount required to be 
raised by taxation, not merely for the general purposes of the general county 
fund, but also in detail for the different kinds of objects for which the general 
fund may lawfully be expended. So that it would follow as an abstract proposi
tion that unless the appropriation for the support of a county agent were such an 
appropriation as had been set forth in the annual budget made up last year, it 
could not be made during the current year. 

But I recognize the fact that in practice the strict view of the law which l 
have felt obliged to take has not been adhered to, and that the budget estimates 
and allowances for general county fund purposes have been made with little. if 
any specification of detail. This is equivalent to saying that in general practice the 
counties have failed to realize the spirit of the Smith law; but it is, I believe. 
nevertheless the fact. And e\·en where some detail has been observed, it is, and 
in my opinion may lawfully be, the practice to leave a general balance available 
for miscellaneous appropriation for any purpose for which the general fund may 
lawfuly he appropriated. Such an allowance, in the nature of a contingent allow
ance, is not out of keeping with the spirit and even the letter of the Smith law. 

If, therefore, in your county, by reason of the manner in which the budget 
was made up and the allowances were made by the .budget commissioners, there is 
no such detailed subdivision of the purposes of the general revenue fund, as to 
preclude the making of an appropriation for the purpose under consideration, on 
the ground that it is not within any of the purposes set forth in the annual hudget, 
then the latter part of section 5649-3d G. C. docs not so operate as to prevent the 
appropriation. 

The effect of the requirement that appropriations shall be made at the '!be
ginning of each fiscal half year" remains to be considered. As pointed out, an 
appropriation is the setting apart of a specified portion of a fund, i. e., the divi
sion of a fund into different accounts, attributable to different objects for which 
the fund may lawfully be expended. This is the sense in which the term is used 
in section 5649-3d G. C., and of course it is the sense in which it is used in section 
9921-4 G. C. 

There is this eli fference, however, he tween sections 9921-4 and 5649-Jd G. C. : 
The former speaks of an annual appropriation, while the latter requires appro
priations to he made semi-annually. This difference is reconciled, however, by 
obsen·ing that inasmuch as the whole amount appropriated under section 9921-4 
G. C. is to be expended in one lump smn, so far as the county is concerned, this 
is a purpose which could pertain to only one fiscal half year, and therefore in 
truth and in fact an annual appropriation for this purpose is all that is required or 
authorized, though semi-annual appropriations for other purpm;cs generally are 
required. 

At the beginning of the fiscal half year, viz., :March I, 1917, your county com
missioners made appropriations from the general county fund. If these appropria
tions exhausted the amount of money in the fund and were under headings or 
designations such as to exclude the possibility of referring the expenditure author
iz!!d under section 9921-4 G. C. to any of them, then the auditor's point would< be 
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well taken and the appropriation for the purposes of the last named section could 
not now be made, for the money in the fund would all have been appropriated for 
other purposes, and there would be no more money in the fund subject to appro
priation, no matter how much money might actually be in the fund. 

But if at the :\Jarch session the county commissioners did not appropriate all 
the money iri the fund, leaving a balance equal to the amount intended for the 
support of the county agent, then in my opinion such appropriation may be made, 
despite the strict language of section 5649-3d G. C., which requires all appropria
tions to be made "at the begi11niug of each fiscal half year," for there is nothing 
requiring the county commissioners to make all appropriations by a single order; 
and if any object, for which the fund may lawfully he appropriated, is overlooked 
or omitted, I helie1·e that action at earliest opportunity, with respect to such over
looked or omitted appropriation, must he held to be taken "at the beginning'' of 
the t1scal half year, within the meaning of section SM9-3cl G. C. 

Again, if the appropriations which your commissioners made of the moneys in 
the general re,•emJe fnml at the beginning of the present fiscal half year were 
made under such general headings as to lcav~ one of them available for expenditure 
for such a purposr as that defined in section 9921-4 G. C., then I am of the opinion 
that, although the law has not been strictly complied with, it would be lawful for 
the commissioners to authorize the expenditure of the amount of money determined 
upon for the support of the county agent, without further appropriations. 

J t will he ohscrvell that under section 9921-4 G. C. the appropriation. and the 
ex.pen<liture arc Yirtually simultaneous; and if an appropriation has been made 
under a heading which includes other objects than the support of a county agent, 
J am of the opinion that no further action hy way of appropriation is necessary, 
and that authority immediately exists to order the expenditure. 

It will he seen, therefore, that I cannot answer positively the question which 
the auditor raises, first, hecause you do not explain in your letter the exact point 
which the auditor has in mind, and second, hecause, assuming the point to arise 
under section 5649-3d G. C., I haYe no knowledge as to the manner in which the 
annual budget for the present year was made up, nor of the manner in which 
appropriations were made on :\larch 1 of this year, from the general county fund. 

I must, therefore, answer the question which the auditor has in mind hy 
saying that if the budget was made in such detail as to exclude the making of any 
appropriation for the purpose of the support of the county agent, such appropria-· 
tion cannot be made; if, regardless of the form of the annual budget, the appro
priations made in March exhausted the general county fund and were themselves 
made in such detail and under such designations as to exclude the possibility of 
using any one of them for the purpose mentioned in section 9921-4 G. C., action 
under that section cannot now be taken; but if the annual budget for this year was 
not in such form as to preclude the making of an appropriation of the kind; and 
if either (I) the appropriations made in :\larch, 1917, did not exhaust the entire 
fund, or (2) such appropriations were made under such general designations or 
headings as to render the expenditure authorized under section 9921-4 G. C. a 
proper charge on one of them, action may Le taken under this section at the 
prsent time. 

Y cry truly yours, 
JosEPH McGHEE, 

A ttomey-Geueral. 



ATTORNEY -GENERAL. 1119 

409. 

HOURS OF LABOR FOR \V0:\1£;\-EFFECT OF SECTlO::-i 12996 OX 
SECTIOX 1008. 

Section 1008 G. C., as amended Jfarch 20, 1917, and section. 12996 G. C. are 111 
pari materia and should be read together. 

Tf/herever the provisions of section 1008 G. C., as amended, conflict ·with the 
provisions of secti011 12996 G. C., the former, as the later statute, ·control. 

Scctiot~ 1008 G. C., as amended, controls as to the hours per week and hours 
per day which a female between the ages of eighteen and twenty-one years of age 
may be employed in the ocwpatious e1wmrated in said section. 

CoLUMBus, OHIO, June 25, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of June 15, 1917, enclosing com

munication, bearing date April 2, 1917, from the chief deputy of the division of 
workshops, factories and public buildings, concerning which you ask an opinion. 
The enclosed communication reads as follows: 

"The legislature passed House Bill 327, amending section 1008 of the 
General Code, which relates to the hours of labor for women. I am en
closing you a copy of this bill with .the request that an opinion be asked 
of the attorney-general as to what effect it will have on section 12996, 
which I am enclosing. 

"Section 12996 provides that no boy under the age of 18, or girl under 
the age of 21 shall be employed, permitted, or suffered to work in, about, 
or in connection with any establishment or occupation named in section 
12993, 

" ( l.) for more than six days in any one week; 
"(2.) nor more than 54 hours in any week; 
"(3.) nor more than 10 hours in any one day; 
"(4.) or before the hour of 6 in the morning or after the hour of 10 

in the evening. 
"This was not repealed by House Bill 327, amending section 1008 of 

the General Code, which provides that females over 18 years of age shall 
not be employed, permitted or suffered to work in certain establishments, 
or occupations, more than nine hours in any one day, or more than fifty 
hours in any one week. 

"The question arises, which section of the law will control as to the 
hours per week, and hours per day which a girl between 18 and 21 years 
of age may he employed? l will respectfully request that an opinion be 
secured from the attorney-general as soon as possible." 

An answer to your question involves provisions of the following sections of 
the General Code : · 

Section 1008 as amended by the last legislature in ll. B. ?\ o. 327, 107 0. L. 
149, reads: 

"Sec. 1008. '-' '-' Females over 18 years of age shall not be employed 
or permitted or suffered to work in or in connection with any factory, 
workshop, telephone or telegraph office, millinery, or dressmaking estab
listment, restaurant or in the distributing or transmission of messages or 
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m any mercantile establishment located in any city, more than nine hours 
in any one day, except Saturday. when the hours of labor in mercantile 
establishments may be ten hours, or more than six days, or more than fifty 
hours in any one week, but meal time shall not be included as a part of 
the work hours of the week or day, provided, however, that no restriction 
as to hours of labor shall apply to canneries or establishments engaged in 
preparing for use perishable goods, during the season they are engaged in 
canning their products." 

Section 12993 G. C. reads as follows: 

"No male child under 15 years or female child under 16 years of age 
shall be employed, permitted or suffered to work in, about or in connection 
with any (1) mill, (2) factory, (3) workshop, (4) mercantile or mechan
ical establishments, (5) tenement house, manufactory or workshop; (6) 
store, (7) office, (8) office building, (9) restaurant, (10) boarding house, 
(11) bakery, (12) barber shop, (13) hotel, (14) apartment house, (15) 
bootblack stand or establishment, (16) public stable, (17) garage, (18) 
laundry, (19) place of amusement, (20) club, (21) or as a driver, (22) 
or in any brick or lumber yard, (23) or in the construction or r~pair of 
buildings, (24) or in the distribution, transmission or sale of merchandise; 
(25) nor any boy under 15 or female under 21 years in the transmission of 
messages. 

"* *." 
Section 12996 G. C. reads as follows : 

"* * No * ·~ girl under the age of 21 years shall be employed, 
permitted or suffered to· work in, about or in connection with any estab
lishment or occupation named in section 12993 ( 1) for more than six 
days in any one week, (2) nor more than fifty-four hours in any one week, 
(3) nor more than ten hours in any one day, (4) or before the hour of 6 
o'clock in the morning or after the hours of 10 o'clock in the evening. In 
estimating such periods, the time spent at different employments or under 
different employers shall be considered as a whole and not separately." 

The conflict, if any, which arises under your question, occurs by reason of the 
fact that said sections 1008 and 12996 G. C., prior to the amendment by the last 
legislature, carried the same hours per day and hours per week for girls between 
the ages of 18 and 21 years. l'\ ow, by reason of the change in section 1008, dif
ferent hours of labor are provided for the particular occupations found in both 
of the sections. 

There is no difficulty in regarding the case~ in which the occupations men
tioned in the two sections, to wit, section 1008 and section 12993, to which section 
12996 refers, are different. In those cases the provisions of the particular sec
tion which refers to the particular occupations in each section control respectively. 
But an examination of the enumeration of occupations in section 12993 and the 
enumeration found in section 1008, as recently amended, discloses that section 
12993 fixes certain hours per week and hours per day for the occupations desig
nated (2), (3), ( 4), (9) and part of (25), while in section 1008, in the enumera
tion of occupations are found the same occupations just referred to numerically, 
and a different schedule of hours per week and hours per day is provided. 

It may not be amiss to compare the provisions of the two sections in so far as 
applicable herein. 
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Sec. 1008 G. C. applies to girls over 18 years of age. Section 12996 G. C. 
applies to girls under 21 years of age. 

Sec. 1008 provides girls shall not be employed more than six days out of a 
week. The same provision is made in Sec. 12996. 

Under Sec. 1008 girls shall not be employed more than fifty hours a week. 
L'nder Sec. 12996 they may not be employed more than fifty-four hours a week. 

Under Sec. 1008 girls may not be employed more than nine hours a day. 
Under Sec. 12996 they may not be employed more than ten hours a day. 

Under Sec. 1008 they may be employed ten hours on Saturday in mercantile 
establishments in cities. Under Sec. 12996 there is no specific provision as to 
length of time they may be employed on Saturday . 

Under Sec. 12996 they cannot begin work before 6 o'clock in the morning, nor 
work after 10 o'clock in the evening. We find no provision as to this matter in 
section 1008. 

Under Sec. 12996 the time spent in different employments or under different 
employers shall be considered as a whole, and not separately. Under Sec. 1008 
there is no provision in reference to this matter. 

Under section 1008 there is found an exception providing that no restrictions 
as to hours of labor shall apply to canneries or establishments engaged in prepar
ing for use perishable goods during the season they are engaged in canning their 
products. Under Sec. 12996 there is nn mention of canneries or other establish
ments, or exceptions thereof from the provisions of the section. 

Bearing the above comparison in mind, it will be noted: 

1. Both sections provide for six days a week. Hence, there is no difficulty 
111 that regard. 

2. Section 1008 G. C. provides for ten hours a day on Saturday. Said section 
12996 contains no provisions in reference to Saturday. The provisions in section 
1008 would control as to the occupations therein mentioned as to that day, as far 
as females over 18 years of age are concerned. 

3. Section 1008 contains no provision in reference to the time at which girlc; 
may begin work and the times at which they must quit. Since this matter is pro
vided for in section 12996, the provisions of the latter section will control as to 
occupations mentioned in section 12993, which contains the enumeration of occu
pations to which reference is made in section 12996. 

4. Section 12996 provides that in estimating the periods of time therein men
tioned, the time spent at different employments or under different employers shall 
be considered as a whole and not separately. No such provision is found in 
section 1008. 

5. In section 12993, to which section 12996 refers, we find no provision as to 
canneries or other establishments preparing perishable goods. There is such an 
exception found in section 1008, and the latter section will control as to such estab
lishments. 

1 have traveled a little outside of the question submitted, for the purpose of 
comparing the parts of the sections under consideration. Your di~ect question is: 
vVhich section of the statute will control as to the hours per week and hours per 
day which a girl between 18 and 21 years of age may be employed? 

Bearing the comparisons above noted in mind, and in view of the fact that 
section 1008 is the last expression of the legislature in reference to the subject 
matter, it is my view that the provisions of section 1008 will control as to the 
hours per week and hours per day in all of such occupations as are found in section 
1008, and that if the same establishments are mentioned in section 12993, said 
parts of said section are impliedly repealed wherever they are in conflict with the 

5-Vol. II-A. 0 
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provisions of section 1008. The two sections being in pari materia, must be read 
together, in so far as the same is possible. ·wherever they conflict, the provisions of 

. section 1008 G. C., being the latest statute on the subject, will control. 
It will be noted that the provisions of both sections are in the negative and 

are prohibitive and not permissive. 
From the foregoing it follows that a girl under 21 and over 18 years d age 

may not be employed for a longer period than fifty hours a week or nine hours a 
day in the occupations enumerated in section 1008, and as to such hours and such 
occupations the provisions o{ section 1008 control. In those occupations enumerated 
in section 12993 and to which reference is made in section 12996, and which occu
pations are not enumerated in classification found in section 1008 as amended, of 
course the provisions of section 12996 shall be given full effect. I think it is clear 
that both sections where not in conflict can be given the effect intended by the 
legislature and that wherever conflicting provisions are found in the sections the 
later provisions of section 1008 G. C. control. 

In all the foregoing the references to section 1008 G. C. are to the section 
as amended March 20, 1917, and filed in the office of the secretary of state on 
March 29, 1917, which will go into effect ninety clays afte.r March 29, 1917. 

410. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

WHEN APPROPRIATIONS MAY BE TRANSFERRED FROM ONE DE
pARTMENT TO ANOTI:IER. 

Sec. 7 of H. B. 584 (general appropriation del, 107 0. L.) provides for transfer 
of appropriations only when the functions of any department have bee11 transferred 
to another department by a law becoming eb'ective after July I, 1917. 

CoLUMBUS, OHIO, June 25, 1917. 

State Board of Plwrmacy, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of a request for opinion from your board to 
the following effect: 

"The eighty-second general assembly in. passing H. B. 158, transferred 
from the state board of agriculture to the state board 6f pharmacy the en
forcement of the pharmacy laws. H. B. 158 did not carry with it an appro
priation for the enforcement of said pharmacy laws, neither did H. B. 
584 provide the state board of pharmacy with funds for the enforcement 
of said laws, except, that H. B. 584 did make appropriations to the dairy 
and food division of the state board of agriculture for the enforcement of 
the pharmacy laws so transferred by H. B. 158. 

"Section seven, of H. B. 584, provides for a transfer of appropriations 
when the functions of any department (in part) have been transferred to 
any other department by a law becoming effective after July 1st, 1917. 
Now, the fact that H. B. 158 becomes effective prior to the date on which 
H. B. 584 shall take effect, can the funds appropriated in H. B. 584 to the 
dairy and food division of the state board of agriculture for the enforce
ment of the pharmacy laws be transferred to the state board of pharmacy 
for the purpose for which they were intended?" 
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Section 7 of H. B. 584, being the general appropriation bill passed by the 
eighty-second general assembly, provides as follows: 

"A transfer, in whole or in part, of the functions of any existing de
partment, board or commission, for the uses and purposes of which ap
propriations are made in sections 2 and 3 of ~his act, to any other depart
ment, board of commission by a law which takes effect after the date on 
which this act shall become effective, shall not affect the availability of any 
such appropriations except as hereinafter provided. On and after the date 
on which any such law shall become effective such appropriations shall be 
available· for the proper uses and purposes of the department, board or 
ct'lmmission to which such functions are thereby transferred, and such de
partment, board or commission shall on and after such date have the ex
clusi\'e power and authority to incur liabilities against such appropriations 
and to draw orders and invoices on account thereof as provided in section 
4 hereof, to the extent only, however, of the balances then remaining to 
the credit of such appropriations in excess of the amount of contingent lia
bilities theretofore incurred, which shall be considered the net balances 
thereof for the purposes of this section. In the event that any department, 
hoard or commission, for the uses and purposes of which an appropria
tion is made in sections 2 and 3 of this act, is abolished by any such law, 
and any function of such department, board or commission so abolished 
is not transferred to any other department, board or commission by the 
provisions of such law, the net balances of appropriations available for 
the uses and purposes of such abolished department, board or commission 
in the discharge of such function shall, on the date on which such law shall 
hecomc effective, lapse into the fund from which they were appropriated. 

"] f any appropriation account, whether for personal service or other
wise, created by sections 2 and 3 of this act for the uses and purposes of 
a department, board or commission which is abolished, or any function, or 
functions, of which are transferred to any other department, hoard or com
mission by tlzc provisivus uf u11y /u,v su takiug effect as aforesaid is primar
ily available in the discharge of all or several of the functions of such 
first department, hoard or commission, the controlling board, immediately 
upon the taking effect of such law, ;lt a meeting open to the public, and 
after consultation with each of the departments, board or commissions to 
he affected by its action, shall ascertain and determine the proportion of 
the net balance of any such appropriation account which will be needed 
in the discharge of each of the functions or group of functions so trans
ferred to a single department, board or commission, or the proportion 

.thereof which will no longer be needed by reason of the abolition of any 
such functions. The board shall determine the amount of the net balance 
of such appropriation account attributable to each of the functions for 
which the original appropriation was made, and the auditor of state shall 
divide the appropriations accounts on the books of his office in accordance 
therewith, and in the event of the abolition of a function shall lapse the 
appropriation or the net balance of such appropriation account determined 
by the board to be attributable to such abolished function, into the fund 
fr<:!m which the original appropriation was taken." 

It is apparent from a consideration of section 7 that it only applies to the 
transfer, in whole or in part, of the functions of any existing department, board 
or commission to any other department, board or commission by a law which takes 
effect after the date on which the appropriation bill becomes effective, to wit, July 
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l, 1917, and therefore it does not in any manner apply when the act transferring 
the function of one board to another takes effect prior to the taking effect of the 
appropriation bill and that therefore the controlling board mentioned in the act 
would be without power to perform any duties under said section 7. The legis
lature does not seem to have made any provision relative to the situation which you 
present. 

Even if we were to consider that while the act did not provide for such a 
situation, nevertheless it provided for a situation so similar that the spirit of the 
provision should be given effect rather than its strict letter, we are met with a 
further difficulty. Under the appropriation to the board of agriculture of Ohio, 
dairy and food division, there is an appropriation to the followiiig effect: "4 
drug inspectors $4,800.00" under personal service A-1. Under F-6 transportation, 
there is a sum of $20,000 appropriated which undoubtedly is to include transporta
tion expenses of the four drug inspectors. 

By an examination of the law pertaining to drug inspection I find that sec
tion 1177-12 authorizes the board of agriculture to enforce the laws against fraud, 
adulteration or impurities in "drugs" and unlawful labeling of the same within 
the state. That it is authorized to make uniform rules and regulations for the en
forcement of the drug laws of the state. 

Under section 1177-13 I find that the board of agriculture in the performance 
of its duty is authorized to enter any drug store "where it believes or has reason 
to believe drugs, * * * are made, prepared, dispensed, sold or offeree! for sale," 
and examine a package containing or supposed to contain a drug. 

Under section 12757 a penalty is placed upon any perscrn who refuses to allow 
the board of agriculture, its inspectors or agents to enter a drug store. 

Section 5774 prohibits the manufacture for sale, offer for sale, the selling or 
delivering, or having in possession, of a drug which is adulterated. 

Section 5775 defines .the term "drug." 
Section 12758 is a penal section against the selling, among other things, of a 

rlrug which is adulterated or misbranded. 
Under section 12673 it is made the duty of the board of agriculture to enforce 

the provisions of section 12672 relating to the sale of cocaine, etc. 
The hill to which you refer, being H. B. 158, amending section 1313, pertains 

solely to the enforcement of the laws pertaining to the practice of pharmacy and 
provides that the state board of pharmacy shall enforce such laws, the section 
providing: 

"It is the intention herein there the state board of pharmacy shall en
force or cause to be enforced the provisions of sections 12705, 12706, 
12707, 12708, 12709 and 12710 of the General Code." 

Section 12705 is a penal section for the managing and conducting of a retail 
drug store without having a legally registered pharmacist in charge thereof. 

Section 12706 is a penal section relative to the dispensing or selling of a drug, 
etc., by one not being a legally registered pharmacist or assistant pharmacist. 

Section 12707 states certain exceptions as does likewise section 12708. 
Section 12709 refers to the filing of a false or forged affidavit with the state 

board of pharmacy, and section 12710 refers to the certificate of registration. 
It is apparent, therefore, that the only laws to be enforced by the board of 

pharmacy are what may be strictly construed as "laws relating to the practice of 
pharmacy" and do not have any connection whatever with the question of the adul
teration of drugs or to the sale of cocaine, etc. 

It is apparent, therefore, from the above that there is necessity for the em
ployment by the dairy and food division of the board of agriculture of drug in-



A'l'TORNEY-GENERAL. 1125 

specters and the number thereof has been determined by the legislature. I am 
informed that the mere fact that the board of agriculture will no longer enforce 
the provisions of sections 12705 to 12710 inclusive of the General Code will in no 
way lessen the work of the drug inspectors of the dairy and food division of the 
board of agriculture. 

Answering your question specifically, I am of the opinion 
(1) That section 7 of house bill 584 (general appropriation bill) does not 

apply to the situation which you have presented in your inquiry. 
(2) That under the facts as I have them the situation presented by you would 

not be within the spirit of section 7 of H. B. 584 and would not authorize a transfer 
of a part of the appropriation made for drug inspectors to the board of pharmancy. 

411. 

Very truly yours, 
JosEPH McGHEE, 

A ttorne:y-G en era/. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IilfPROVEl\!ENT I~ 

GUERNSEY, HANCOCK AND LAKE COUNTJES. 

CoLuMnus, 0Hto, June 29, 1917. 

TloN. CLINTON CowEN, State HirJhway Commissio11cr, Colttmb11s, Ohio. 
DEAR SIR :-I have your communication of June 26, 1917, in which you enclo~e 

the following final resolutions, upon which you ask my opinion: 

"Guernsey County-Sec. '1' National road, Pet. No. 2397, I. C. H. N'o. 1. 
"Hancock County-Sec. 'F' Findlay-Kenton road, Pet. No. 242R, T. C. 

TT. No. 221, Type 'A.' 
"Hancock Couuly-Sec. 'F' Findlay-Kenton road, Pet. Xo. 2421-l, I. C. 

TI. N'o. 221, Type 'B.' 
"Hancock County-Sec. 'F' Findlay-Kenton roar!, Pet. ~o. 242R, I. C. 

H. No. 221, Type 'C.' 
"Hancock County-Sec. 'H-1' Findlay-Upper Sandusky road, Pet. Xo. 

2430, L C. H. No. 222. 
"Lake County-Sec. 'G' Painesville-vVarren road, Pet. No. 2559, T. C. 

H. No. 153." 
J have examined said final resolutions carefully and find them correct in form 

and legal, and am therefore returning the same to you with my approval endorsed 
thereon. 

Very truly yours, 
JosEPH McGH~:E, 

Attorney-Genera/. 
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412. 

OFFICES CmiPATIBLE-DEPUTY CLERK IX PROB.\TE JUDGE'S OF
FICE AND PROBATIO"i'J OFFICER. 

A deputy clerk in the probate judge's office may also be appoiuted probation 
officer in the court exercising juvenile jurisdiction, provided it is physically possible 
for one person to properly attend to the work of both offices. 

As to question of civil ser-vice, see 0 pinion No. 93, March 8, 1917. 

CoLUMBUS, Omo, June 29, 1917. 

HoN. FRED C. BECKER, Probate ll1dge, Lima, Ohio. 
DEAR SIR :-I am in receipt of your letter wherein you submit the following: 

"I respectfully request your opinion based upon the facts stated and the . 
question propounded herein and assure you that I shall greatly appreciate 
the courtesy of an opinion. 

"STATEMENT OF FACTS. 

"On the 9th day of February, 1917, I gave bond and assumed the duties 
of probate judge of Allen county, Ohio. On the same date by the action 
of the judge of the common pleas court of Allen county, Ohio, and myself 
as probate judge of Allen county, Ohio, I was designated as judge of the 
juvenile court of Allen county, Ohio, and am now serving as probate and 
juvenile judge of Allen county, Ohio, as fully appears by the journal of 
hoth common pleas and probate courts. (Sec. 1639 G. C. as amended.) 

"Provisions of the General· Code of Ohio governing the appoint
ment of deputies in probate judge's office and prohation officers in juvenile 
court: 

"'Sec. 1584 G. C. Each probate judge shall have the care and custody 
of the files, papers, books, and records helonging to the probate office. He 
is authorized to perform the duties of clerk of his own court. He may 
appoint a deputy clerk or clerks, each of whom shall take an oath of office 
before entering upon the duties of his appointment, and when so qualified, 
may perform the duties appertaining to the office of clerk of the .court. 
Each deputy clerk may administer oaths in all cases when necessary, in the 
discharge of his duties. Each probate judge may take a bond with such 
surety from his deputy as he deems necessary to secure the faithful per-
formance of the duties of his appointment. · 

"'Sec. 2981 G. C. Such officers may appoint and employ necessary 
deputies, assistants, clerks, bookkeepers or other employes for their respec
tive offices, fix their compensation and discharge them, and shall file with 
the county auditor certificates of such action. Such compensation shall 
not exceed in the aggregate for each office the amount fixed by the com
missioners for such office. When so fixed, the compensation of each duly 
appointed or employed deputy, assistant, bookkeeper, clerk and other em
employe shall be paid monthly from the county treasury, upon the warrant 
of the county auditor. 

"'Sec. 1662 G. C. The judge designated to exercise jurisdiction may 
appoint one or more discreet persons of good moral character, one or more 
of whom may be women, to serve as probation officers, during the pleasure 
of the judge. One of such officers shall be known as chief probation of-
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ficcr and there may be first, second and third assistants. Such chief pro
bation officer and the first, second and third assistants ~hall rccei,·c such 
compensation as the judge appointing them may designate at the time of 
the appointment, but the compensation of the chief probation officer shall 
not exceed twenty-five hundred dollars per annum, that of the first assistant 
shall not exceed twelve hundred dollars per annum, and of the second and 
third shall not exceed one thousand dollars per annum, each payable 
monthly. The judge may appoint other probation officers, with or without 
compensation, but the entire compensation of all probation officers in any 
county shall not exceed the sum of forty dollars for each full thousand 
inhabitants of the county at the last federal census, and in no case shall 
the entire compensation of all probation officers ,in any county exceed the 
sum of seven thousand five hundred dollars. The compensation of the 
probation officers shall be paid by the county treasurer from the county 
treasury upon the warrant of the county auditor, which shall be issued upon 
itemized vouchers sworn to by the probation officers and certified to by 
the judge of the juv·enile court.' 

"QUESTION. 

"In view of the foregoing provisions may a probate judge appoint a 
person as deputy and fix his salary in the probate judge's office and also 
appoint him as a probation officer and fix his salary in conformity with 
the statute governing salaries of probation officer; so that he may act and 
perform services in both the probate judge's office and as probation officer 
in the juvenile court and receive from each a salary?" 

Section 1662, referred to in your letter of inquiry, was amended in 103 0. L. 
874 and again in 107 0. L. 19, said last amendment reading as follows: 

"The judge designated to exercise jurisdiction may appoint one or 
more discreet persons of good moral character, one or more of whom may 
be a woman, to serve as probation officers, during the pleasure of the judge. 
One of such officers shall be known as chief probation officer and there 
may be one or more assistants. Such chief probation officer and assistants 
shall receive such compensation as the judge appointing them may desig
nate at the time of the appointment, but the compensation of the chief pro
bation officer shall not exceed three thousand dollars per annum and that 
of the assistants shall not exceed fifteen hundred dollars per annum. The 
judge may appoint other probation officers, with or without compensation, 
but the entire compensation of all probation officers in any county shall not 
exceed the sum of forty dollars for each full thousand inhabitants of the 
county at the last preceding federal census. The compensation of the pro
bation officers shall be paid by the county treasurer from the county treas
ury upon the warrant of the county auditor, which shall be issued upon 
itemized vouchers sworn to by the probation officers and certified to by 
the judge of the juvenile court. The county auditor shall issue his war
rant upon the treasury and the treasurer shall honor and pay the same, for 
all salaries, compensation and expenses provided for in this act, in the 
order in which proper vouchers therefor are presented to him." 

This exact question was passed upon by my predecessor, Hon. Timothy S. 
Hogan, in an opinion to Hon. E. C. Peck, probate judge of Williams county, Ohio, 
on August 18, 1914, being Opinion No. 1103 and found in Vol. II of the Annual 
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Report of the Attorney General for 1914, at page 117. In the course of the opinion, 
after referring to sections 1584 and 1682 as set out in your letter, :Mr. Hogan states: 

"The rule of incompatibility is stated by Judge Dillon, at page 727 of 
volume 1, of his work on municipal corporations, as follows: 

"'Incompatibility in offices exists when the nature and duties of the 
two offices are such as to render it improper from the considerations of 
public policy, for the incumbent to retain both.' 

"From a consideration of the duties of the deputy clerk of the probate 
court and probation officer, I can see nothing that would make the two of
fices incompatible under the above rule, and it is my opinion that they may 
be held by one and the same person, providing, of course, that it is physical
ly possible for one person to properly attend to the work of both offices." 

I concur in the conclusion reached by Mr. Hogan and therefore advise you 
that the probate judge may appoint a person as deputy and also appoint him as 
probation officer, when the probate judge exercises juvenile jurisdiction, provided, 
of course, that it is physically possible for one person to properly attend to the 
work of both offices. 

The question relative to the probation officer being within civil service has 
been answered by Opinion No. 93, rendered to Ron. Ben. A. Bickley, prosecuting 
attorney of Butler county, on March 8, 1917, a copy of which opinion is herewith 
enclosed. 

413. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Genera/. 

COMMITMENT TO HOSPITAL FOR INSANE-JURISDICTION OF PRO
BATE COURT-PAYMENT OF COSTS WHEN COMMITMENT ILLE
GAL-HOW PERSON COMMITTED BY COURT WITHOUT JURIS
DICTION CAN BE RECOl\U.fiTTED. 

Where a person lives in o11e county, and has a legal settlement in a township 
therein, the probate court of another county has no jurisdiction to commit said 
person to a hospital for the insane, the above facts appearing of record in the 
commitment proceedings. 

There is no authority for the payment of costs in the transportation of such 
person a11d a re-commitment to the hospital for the insane is necessary. This 
cal£ be done by havi11g the probate judge of the county in zcthich such person has 
a legal residence visit the slate hospital a11d after having satisfied himself of her 
co11dition return to his county and proceed with the commitment. 

CoLUMBUS, OHIO, June 29, 1917. 

RoN. GEORGE W. TEHAN, Probate Judge, Springfield, Ohio. 
DEAR SIR :-I have your letter of recent date, as follows: 

"vVe have had some correspondence with the state board of admin
istration and· the bureau of inspection arising upon the following state of 
facts: 

"In January of this year this court committed L. B., an insane patient, 
resident of Fayette county. On account of tied up traffic the probate 
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judge of Fayette county requester! that she be committed from this county, 
she being at the time in the tuberculosis hospital here. She was extremely 
violent. The probate judge of Fayette county voluntarily offered to have 
that county pay the costs and after the commitment was made a bill was 
sent to Fayette county and the same was promptly paid. The bureau of 
inspection states that these fees should be returned to Fayette county. 
The bureau also took occasion to say that this court had no authority 
to make the committment but the state board of administration says 
there is no question but what the commitment was properly made. 

"What we now would like to have a ruling on is, whether we shall 
remit the fees back to Fayette county. It did not seem fair that our 
county should stand the costs of the commitment when the patient did 
not have a residence here." 

You also advise that the records of your county show this patient to have 
been a resident of Fayette county, with a legal settlement therein, at the time of 
her commitment to the insane hospital. 

Sections 1953, 1954, 1961 and 1981 of the General Code provide: 

"Sec. 1953. For the admission of patients to a hospital for the insane, 
the following proceedings shall be had. A resident citizen of the proper 
county must file with the probate judge of such county an affidavit, ·sub
stantially as follows: 
"The State of Ohio, __________________ County, ss: 

"------------------------------------------the undersigned, a citizen of 
----------------------------------------county, Ohio, being sworn, says 
that he believes ___________________________ is insane (or, that in conse-

quence of his insanity, his being at large is dangerous to the community.) 
He has a legal settlement in _____________________ township, in this county. 

"Dated this----------------day oL _________________ A, D. --------
"Sec. 1954. \Vhen such affirlavit is filed, the probate judge shall forth

with issue his warrant to a suitable person, commanding him to bring the 
person alleged to be insane before him, on a day therein named, not more 
than five days after the affidavit was filed, and shall immediately issue 
subpoenas for such witnesses as he deems necessary, two of whom shall 
be reputable physicians, commanding the persons in such subpoenas named 
to appear before him on the return day of the warrant. If any person 
disputes the insanity of the party charged, the probate judge shall issue 
subpoenas for such person or persons as are demanded on behalf of the 
person alleged to be insane. 

"Sec. 1961. The warrant, with the receipt of the superintendent there
on, shall be returned to the probate judge and filed by him with the other 
papers relating to the case. Until a certificate is furnished by a medical 
witness that the patient is free from all infectious diseases and from 
vermin, the probate judge shall refuse to make such application to the 
superintendent. The relatives of a person charged with insanity, or found 
to be insane, in all cases, may take charge of and keep such person if they 
desire to do so. In such case, the probate judge, before whom the inquest 
has been held, shall deliver such insane person to them. 

"Sec. 1981. The probate judge shall make a complete record of all 
proceedings in lunacy. The costs and expenses, other than the fees of the 
probate judge and the sheriff, to be paid under the provisions of this 
chapter, shall be as follows: To each of the two physicians designated 
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by the court to make examination and certificate. five dollars, and witness 
fees as allowed in the court of common pleas; to witnesses the same fees 
as are allowed in the court of common pleas; to the person other than the 
sheriff or deputy sheriff making the arrest, the actual and necessary ex
pense thereof and such fees as are allowed by law, to sheriffs for making 
arrests in criminal cases; to the person other than the sheriff, deputy 
sheriff or assistant, for taking any insane person to state hospital or re
moving one therefrom upon the warrant of the probate judge, mileage at 
the rate of five cents per mile, going and returning; and for the trans
portation of each patient to or from the hospital, mileage at the rate 
of two cents per mile; to one assistant to convey to the hospital when 
authorized by the probate judge, two dollars and, two cents per mile each 
way; all mileage allowed herein shall be for the distance actually and 
necessarily traveled." 

It is clear from a reading of section 1953 G. C. that the patient referred to 
in your communication should have been committed to the hospital for the 
insane by the probate judge of Fayette county, since she was a resident of that 
county. Your court in Clark county, therefore, had no authority to commit such 
woman to the Columbus state hospital, and inasmuch as your court was without 
jurisdiction, it follows that no fees can be charged in connection with such 
commitment. 

In order that the commitment of this woman to tlie Columbus state hospital 
for the insane may be lawful, it will be necessary for her to be re-committed by 
the probate court ef Fayette county. This can be done in one of two ways. 
Such woman can be returned from the Columbus state hospital to the probate 
court of Fayette county and committed by the probate judge of that county in 
the regular manner, or, if it is deemed unsuitable or improper to return this woman 
to the probate court of Fayette county on account of the character of her afflic
tion or insanity, such probate judge may visit such woman in the Columbus state 
hospital and certify that he is so ascertaining the condition of such woman by 
actual inspection, and then a proceeding may be had in the probate court of Fay
ette county regularly committing her to the Columbus state hospital. This by 
reason of section 1955 G. C., which reads: 

"If, by reason of the character of the affliction or insanity, it is . 
deemed unsuitable or improper to bring such person into such probate court, 
the probate judge shall personally visit such person and certify that he 
has so ascertained the condition of the person by actual inspection, and all 
proceedings as herein required may then be had in the absence of such 
person.". 

If the latter method is chosen, the probate judge of Fayette county may 
select two physicians from such county to pass upon the mental condition of such 
patient, or, since she is now located at the Columbus state hospital, he may select 
two physicians from Columbus for the same purpose and have them testify in the 
probate court of Fayette county. 

I would also ac;lvise you that since there was no jurisdiction in your county 
in the commitment of this woman to the Columbus state hospital and no authority, 
therefore, for the payment of any fe.es to any officers in connection with such 
invalid commitment, there is no authority for the reimbursement of your county 
for such expense by the authorities of Fayette county. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General . . 
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414. 

STATE HIGHWAY CO::\DilSSlOXER-IIAS XO AUTHORITY TO AS
SIST IX DIPROVlXG HIGHWAY WJTHIX A CITY-COUNTY C0::\1-
mSSIOXERS-::\JAY ASSIST IX SUCH 1::\IPROVDIENT WITH CON
SE:XT OF CITY COU:XCIL-::\IA Y ALSO LAY OUT COUNTY HIGH
WAY WITHIX CITY LDIITS AXD ERECT BRIDGE THEREON-VA
CATIOX OF HIGHWAYS. 

1. The state highway commissioner has 110 jurisdictio11 to improve or assist 
in improving a11y Part of the higlz<zt'ays l;ying ~l.'itlzin the limits of a city, his juris
diction being limited to villages. 

2. The COUilfY COIIllllissiOIICrs UWJ, if the COIIIICil of a miwicipa/ity COIISelltS, 
construct a highway lying within the 1111111icipalit:y, or may join in with the mu
nicipality in said coustruction. 

3. The authorities of the municipality and of the county must take concur
reut action in vacati11g that part of the public highwa.y which lies within the cor
porate limits of the municipality, for the reason that it formerly was a part of 
the public roads of the county. 

4. The couuty commissioners may -o·acatc that part of the highway which is 
110 lo11ger used as a part of the main market roads of the state. 

5. The authorities of the muuicipality have jurisdiction in the matter of re
locating aud establishiug the streets l}•ing within the corporate limits of the mu-
11icipality. 

6. The county commissioners have authority to lay out cotmty highways within 
the corporate limits of a municipality and erect a bridge thereon. 

CoLUMBUS, OHio, June 29, 1917. 

HoN. E. E. LINDSAY, Prosecutiug Attorzze}', New Philadelphia, Ohio. 

DEAR SIR :-I have your communication of May 25, 1917, in which you ask 
my opinion in reference to several questions therein set out. Your communica· 
tion reads as follows: 

"] submitted and left with you on the 18th inst. a map or plat to 
change and improve a part of main market road No. 9 in this county 
where it enters the city of Dover from the south, and went over the 
same with you somewhat in detail as to the reasons for such change, 
and for the improvement, and the law applicable thereto. 

"I now submit to you in writing the facts pertaining thereto and ask 
you to render me your opinion of the law in reference thereto as soon as 
you possibly can. 

"You will notice from the map you have that main market road No. 
9 extends through the city of Dover. The corporation line of the city of 
Dover on the south is the center of a stream known as Sugarcreek. This 
road then enters the city of Dover from the south at a point about the 
center of a bridge across this creek. From this bridge it crosses a low 
tract of ground, unimproved, for the distance of about 1,000 feet until it 
strikes an improved street in the city of Dover. This low ground is 
called the 'bottom' of said creek, and during high water it becomes im
passable for public tra\·el, and crossing this roadway at grade between 
said bridge and said improved street in Dover is the main line of the 



1132 OPINIONS 

Baltimore & Ohio railroad running north and south, and a main line of 
the Pennsylvania running north and south, and fourteen switches and 
side-tracks. 

"Y ott will also notice on this map a county road extending north
ward along the south bank of this creek from this main market road from 
a point near the south end of said bridge. 

'It is desired by the commissioners of this county, the council of the 
city of Dover and the railroad companies, to change this main market 
road beginning at the intersection of this road with said county road and 
run it northward along said county road on the south side of said creek 
a distance of about 800 feet and there cross said creek upon a new bridge 
to be constructed and cross said low ground and strike another improved 
street in the city of Dover as shown by said map. They desire to cross 
this low ground on a viaduct to. be constructed by the city and the rail
roads and thus have an overhead crossing across said railroads, switches 
and side-tracks. By doing this it will eliminate danger and obstructions 
to public travel on said main market road by high water and it will elimi
nate the danger of crossing so many railroad tracks. In connection with 
this they desire to vacate said part of main market road No. 9 from its 
intersection with said county road on the south side of said creek to where 
it connects with said improved street in the city of Dover. 

"Several questions of law arise in order to make this change and im
provement, upon which I would like to have your opinion. 

'1. Who has the authority to vacate a part of main market road 
outside of a municipality; the state highway commissioner or the county 
commissioners, or must they both act thereon? 

"2. Who has the authority to vacate the unimproved part of a main 
market road that lies within a municipality; the state highway commis
sioner or the council of the city, or must both act thereon? 

"3. Who has the authority to re-locate, change and establish an unim
proved part of a main market road within the limits of a city, the state 
highway commissioner, the council of the city, or must both act together? 

"4. If that part of said main market road within the city of Dover 
should be changed as indicated above and should be improved as so indi
cated, who should have jurisdiction within the corporate limits of the city 
to grant, supervise and construct such improvement; the state highway 
commissioner or the council, or both? 

"5. If such change should be made and such improvement con
structed by the state paying a part, the county paying a part, the city of 
Dover a part and the railroad companies a part, what in your opinion 
would be the necessary legislation to enact on the part of each body to 
accomplish the same? In other words point out the necessary steps to 
be taken by each body in order to make a valid agreement for that 
purpose." 

Before answering your questions, I desire to say that I am answering them 
on the theory that Dover is a city and not a village, as it had a population of 
6,621 at the census of 1910. 

Further, I am answering your questions under the provisions of the law 
which will become effective on the 28th day of June, 1917, for the reason that you 
suggested, in an oral conversation had with a member of our department, that 
you would not be able to take any of the steps in reference to the improvement 
under consideration before that time. 
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With these two preliminary statements in mind, I will proceed to a consid
eration of the questions you submit. 

From your communication and from the map to which you call attention in 
your communication, I am rendering this opinion upon the following facts: 

One of the main market roads of the state of Ohio runs through the city of 
Dover. As it now runs, it crosses numerous railroad tracks at grade within the 
corporate limits of the city of Dover. For this reason it is the desire of the 
state, through the state highway commissioner, of the county of Tuscarawas, the 
city of Dover and the railroad companies over whose tracks -the said market 
road now passes at grade, to deviate from the present course and enter the city 
of Dover over another street, and at the same time the said market road is 
improved to construct an overhead bridge over the railroad tracks which will be 
crossed by the new route of travel. 

It will be noted that this will call into question the jurisdiction of the state 
highway commissioner, the county commissioners and the authorities of Dover, 
and this matter of jurisdiction to act in the premises is chiefly that to which you 
call attention in your communication. 

In answering your question, I will not take them up in the order in which 
they are set out in your communication, but will in the end endeavor to have 
them all answered. 

First, let us note just what authority the state has in the matter of con
sructing inter-county highways or main market roads that pass through a city, 
with a view to that part of the said road that lies within the limits of a city. 

The jurisdiction of the state highway commissioner to act in reference to 
main market roads or intercounty highways passing through cities and villages 
is set out in sections 1193, 1193-1, 1193-2 and 1231-3 G. C. These sections are too 
lengthy to quote in full, but a consideration of the same will develop the fact that 
the state highway commissioner has no jurisdiction whatever to join in with the 
county or the city in the construction of a main market road or intercounty 
highway that lies within the city limits. 

Section 1193 G. C. provides that the applicaiion for state aid, in the construc
tion, improvement, maintenance or repair of intercounty or main market roads.-

"may include any portion of a highway in the limits of any village when 
the same is a continuation of the proposed improvement." 

Section 1193-1 G. C. provides that when-

"the improvement of an intercounty highway or main market road is ex
tended into or through a village, or an improvement constituting an exten
sion of an improved intercounty highway or main market road is con
structed within a village, it shall not be necessary for the village to assume 
any part of the cost and expense of the proposed improvement," 

when the county commissioners or township trustees perform the work under the 
superviSlon of the state highway department. 

Section 1193-2 G. C. provides: 

"Whenever any portion of a road to be improved by the state highway 
commissioner in co-operation with the county commiSSIOners or township 
trustees lies within the corporate limits of a village," 
such and such a procedure may follow. 

Section 1231-3 G. C. provides as follows: 
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"The state highway commissioner may extend a proposed road im
provement into or through a village when the consent of the council of 
said village has been first obtained ;" 

and said section further provides. that the state highway commissioner and the 
council of the village-

"shall be governed as to all matters in connection with said improve
ment within said village by the statutes relating to road improvements 
through municipalities, by boards of county commissioners." 

From these sections-and there are no other sections dealing with this matter 
-it is quite evident that the state highway commissioner cannot assist in any 
way with the construction of the main market roads within the limits of the 
city of Dover, his jurisdiction being limited to the construction of roads within 
villages. 

Let us for the present leave the question of the jurisdiction of the state high
way commissioner in the matter, and turn to the matter of the jurisdiction of the 
county commissioners. 

Section 6949 G. C. provides in part as follows: 

"The board of county commissioners may construct a proposed road 
improvement into, within or through a municipality, when the consent of 
the council of said municipality has been first obtained * * *." 

It will be noted in this section that the board of county commissioners has 
jurisdiction in the matter of constructing highways not only through a village, 
but through a city. as well, for the reason that the general term "municipality" 
is used. 

With the two above propositions in mind, I am of the opinion that it will be 
necessary, in the construction of the highway which is mentioned in your com
munication, for the officials to follow two different plans or schemes: 

1. . The county and the state can, under the provisions of sections 1191 et 
seq. G. C., unite in the construction of that part of the improvement which lies 
without the incorporated limits of the city of Dover. They can unite in the con
struction of this part of the highway upon such terms as they may agree, under 
the provisions of the statutes in relation thereto. 

2. The county and the city of Dover may unite in the construction of that 
part of the proposed improvement which lies within the corporate limits of the 
city of Dover. This they may do under and by virtue of the provisions of sections 
6949 et seq. G. C. 

This still leaves for consideration the matter of the construction of the over
head bridge over the railroads which are crossed by the contemplated improve
ment. You state the city of Dover and the railroad companies are willing and 
ready that such an overhead bridge or bridges be constructed. 

Section 8863 G. C. provides : 

"If the council of a municipal corporation in which a railroad or rail
roads, and a street or other public highway cross each other at a grade or 
otherwise, * * and the directors of the railroad company or companies 
are of the opinion that the security and convenience of the public require 
alterations in such crossing, or the approaches thereto, or in the location 
of the railroad or railroads or the public way, or the grades thereof, so 
as to avoid a crossing at grade * * * they may be made a& hereinafter 
provided * * " 
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Hence, in section 8863 et seq. G. C. you will find a comprehensive scheme 
which may be followed by the railroads interested and the city of Dover. 

From all the above it will readily be seen that the improvement which your 
officials have under contemplation will necessarily divide itself into three separate 
and distinct parts: 

(1.) The county commissioners and the state highway department may join 
in the construction of that part of the improvement which lies without the cor
porate limits of the city of Dover. 

(2.) The county of Tuscarawas and the city of Dover may unite in the 
coiJStruction of that part of the improvement which lies within the corporate limits 
of the city of Dover, not taking into consideration the matter of the overhead 
bridge or bridges and the approaches leading thereto. 

(3.) The city of Dover and the railroad companies, over whose tracks the 
contemplated improvement will pass, may unite in the construction of the over
head bridge or bridges and the approaches leading thereto. 

This, as I understand it, will take care of the matter of the entire improve
ment. It will be observed from this reasoning that it will be necessary for all the 
parties interested in this improvement to agree as a whole upon some line of 
action, and after the whole improvement is mapped out by all the parties inter
ested, it can then be divided into its different component parts, and the various 
parties then take up the work that each has to do, as above indicated. 

However, before leaving the matter of the improvement, I desire to take up 
the question of the construction of the bridge which will cross the creek on the 
new route, the center line of which creek forms the boundary of the city of Dover. 
Part of this bridge will rest within the city limits of Dover and part will rest 
without the city limits. For this reason it is not an easy question to decide 
whether the city or the county will have authority to construct this bridge. The 
statutes of our state seem to make no provision for such a situation. 

The general proposition is that the coui1ty commissioners must construct and 
keep in repair all necessary bridges over the streams on state and county roads, 
whether the bridges are within the city limits or not; but the city itself must 
build aud keep in repair bridges that are located on the streets of the city and 
do not form a part of a state or county road. 

But here is a brid!le that neither lies wholly within nor wholly without a 
municipality. The only feasible plan, as I view it, to make provisions for the 
construction of this bridge, is as follows: 

When the city of Dover locates the street hereinafter provided for in sub
division "3," let it establish the street to a point not nearer to the said creek than 
will permit the erection of the bridge, together with the necessary approaches 
thereto, on territory outside of and beyond the limits of the street as established 
by the city of Dover. Then let the county commissioners lay out and establish a 
county road from the point where the street ends to a point that will intersect with 
the highway upon which the new main market route is to be established. Then 
the state highway commissioner, when he changes the route of the main market 
road, can extend it to the center line of the stream, which is the boundary line of 
the city of Dover. This will enable the county commissioners to erect the bridge 
across the river, because it will be a bridge located upon a county road, although 
a part of it is within the corporate limits of the city of Dover. 

That the county commissioners have authority to locate a county road, even 
though a part or all of it is within the corporate limits of a municipality, is clear 
from the decisions of our courts. 

Wells v. McLaughlin et al., 17 Ohio 99. 
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Lewis et al. v. Laylin, 46 0. S. 663, 672. 
Railway v. Cummins, 53 0. S. 683, without report. 

Let us now proceed with the consideration of certain other questions which 
you ask, having to do with the contemplated improvement. 

1. As to the matter of changing the route of the existing main market road. 
This will be done under the supervision of the state highway commissioner, the 

provisions therefor being found in sectioJ,l 1189 G. C. 
2. If any new right of way is needed in the new route, who will secure it? 
All right of way that may be needed will be secured by the county commis

sioners, provisions for which are made in section 1201 G. C.; that is, as to part 
outside of the city limits. 

3. As to the matter of relocating or establishing the new street required for 
the construction of the proposed improvement. 

Neither the state highway nor the county commissioners have any jurisdiction 
of this matter, but it rests entirely with the municipal authorities, provision for 
which is made in section 3714 G. C. 

4. In reference to the matter of vacating the part of the present main market 
road which will no longer be used after the change of route and which lies outside 
of the corporate limits of the city of Dover. 

Section 6860 G. C. makes provisions for this and reads as follows: 

"The county commissioners shall have power to locate, establish, alter, 
widen, straighten, vacate or change the direction of roads as hereinafter 
provided. This power extends to all roads within the county, except the 
inter-county and main market roads." 

It will be noted in this section that the provtswns of the same do not apply 
to main market roads, but it must be remembered that when the state highway 
commissioner changes the route of the main market road, the parts abandoned will 
lose their identity as main market road and will become mere county road, and 
thtis the county commissioners will haYe authority to vacate the same. 

The facts in this case are different from those upon which I based an opinion 
rendered to Hon. James F. Flynn, Jr., prosecuting attorney, Sandusky, Ohio, on 
May 21, 1917, and hence the conclusion herein reached is different. 

5. As to vating the part of the route of the main markel; road which lies 
within the corporate limits of the city of Dover. 

In so far as this highway partakes of the nature of a street, the municipal 
authorities may vacate the same, provisions for which are made in section 3725 
et seq. G. C. 

However, it was held in Railway v. Cummins, 53 0. S. 683, without report, 
that a municipal corporation cannot abandon a county road which by annexation 
has been brought within its limits. Under this holding of the court it will be 
necessary also for the county commissioners to vacate this part of the highway 
under the provisions of section 6860 G. C., above .set forth. 

Having covered the whole matter suggested by you in your communication, 
let us now note the different steps which must be taken and the order in which 
they are to be taken : 

(1.) The city of Dover must first open up or establish the new street, in 
order to provide a complete route for the main· market road as it is to be estab
lished. 

(2.) After the street is established, as hereinbefore set out, the county com
missioners can establish the county road to connect with the street in the manner 
hereinbefore indicated. Section 6860 G. C. 
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(3.) After this is done, the state highway commissioner may change the 
route of the main market road, extenping the ~ame up to the middle line of said 
creek, which is the corporate limit of the city of Dover. Section 1189 G. C. 

( 4.) Proceedings can then begin in the way of the construction of said im
provement: 

(a) The county commissioners and the state highway department constructing 
the part of the highway lying outside of the city of Dover. 

(b) The county of Tuscarawas and the city of Dover constructing the part 
of the highway that lies within the city of Dover. 

(c) The county commissioners constructing the bridge which spanf the creek 
and leads into the city of Dover. 

(d) The city of Dover and the railroad companies interested constructing the 
overhead bridge. 

So far as I can see, all these constructions might proceed together, it being un
necessary to follow any particular order. 

(5.) Vacation of the parts of the highway no longer used. This vacation 
cannot be had until the improvement is fully constructed: 

(a) The part outside of the city of Dover may be vacated by the county 
commissioners. 

(b) The part inside of the city of Dover may he vacated by the concurrent 
action of the county commissioners and the council of the city of Dover. 

In passing, however, I might call attention a little more specifically in reference 
to the matter of the construction of the bridge, by the county commissioners, across 
the said creek. Section 5638 G. C. provides that the county commissioners shall 
not levy a tax, appropriate money or issue bonds for the purpose of building a 
county bridge, the expense of which will exceed $18,000.00, except in case of 
casualty, and as thereinafter provided, without first submitting to the voters of 
the county the question as to the policy of making such expenditure. The words, 
"as hereinafter provided," refer to the provisions of section 5643 G. C., which 
reads as follows: 

"Sec. 5G43. If an important hridge ,heionging to or maintained hy 
any county, becomes dangerous to public travel, by decay or otherwise 
and is condemned for public travel by the commissioners of such county, 
and the repairs thereof, or the building of a new bridge in place thereof, 
is deemed, by them, necessary for the public accommodation, the commis
sioners, without first submitting the question to the voters of the county, 
may levy a tax for either of such purposes in an amount not to exceed 
in any one year two-tenths of one mill for every dollar of taxable 
property upon the tax duplicate of said county." 

It is my opinion that you will he compelled to take into consideration the 
provisions of these two sections, in the erection of said bridge, and if it costs 
more than $18,000.00, the matter will have to be submitted to the voters of the 
county, unless it comes within the exceptions found in section 5643 G. C., even 
though the location of the bridge will be somewhat removed from the present 
location of the same. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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416. 

WRIT OF EXECUTIO:\-WHE:t\ SA:\IE RETURNED U:\SERVED-AND 
CO:\'STABLE RESIGXS-SECOJ\'D WRIT :\lAY BE ISSUED TO AN
OTHER CO:\'ST ABLE. 

Where a collstable rcturus a1 writ of execution llllServed, and resigns his 
office, a secoud writ may issue to a110lher constable or to the sheriff of the cotmty 
in which the defe11da11t resides. 

CoLUMBUS, 0Hro, June 29, 1917. 

HoN. ]. L. HEISE, Prosecuting Attor11ey, Circleville, Ohio. 
DEAR SJR:-In your letter of June 14, 1917, you enclose for my opinion the 

following statement of facts: 

"An execution was issued by a justice of the peace in Pickaway 
county, Ohio, which was regular on its face and against the chattels of 
the defendant, and in the absence of chattels against the. body of the 
defendant for fines and costs. Said execution was placed in· the hands 
of a constable of Saltcreek township, in said county, who retained said 
writ, without executing same, for a period of 26 days, the writ being 
returnable in 30 days. After retaining the writ for said period the con
stable resigned his office and returned the writ tmserved. Said execution 
is now dead. 

"Can the justice issue a new execution and what procedure should 
the justice follow under the above circumstances?" 

General Code section 13718 provides as· follows: 

"When a magistrate or court renders juclgment for a fine, an ex
ecution may issue for such judgment and the costs of prosecution, to 
be levied on the property, or, in default thereof, upon the body of the 
defendant. The officer holding such writ may arrest such defendant in 
aiiy county and commit him to the jail of the county in which such writ 
issued, until such fine and costs are paid, or secured to be paid, or he 
is otherwise legally discharged." 

Ry the above section an execution may issue for the judgment on a fine 
and costs of prosecution, the same to be· levied on the property of the defendant, 
or if there be no property of the defendant upon which such execution may levy, 
then the body of the defendant may be brought hefore the court or taken into 
custody. 

The above rights were all possessed by the constable while he was in office 
and similar rights existed in the sheriff of your county or of any county in 
which the defendant resided. 

General Code section 13719 provides: 

"An execution, as provided in the next preceding section, may issue 
to the sheriff of any county in which the defendant resides, is found or 
has property, and the sheriff shall execute the writ. If the defendant is 
taken, the sheriff shall commit him to the jail of the county in which the 
writ issued, and deliver a certified copy of the writ to the sheriff of such 
county, who shall detain the offender until he is discharged as provided 
in such section." 
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All would be perfectly clear, then, if said execution had issued in the first 
instance to the sheriff or if its terms had been carried out by the constable. Having 
been returned, however, unserved, the question is, can a new execution be issued 
in the place of <;Jr in addition to the one which was issued to the constable and 
returned unserved. As to this there seems to be no question, for it is held in 
Elliott v. Elmore, 16 Ohio, P·. 27, that: 

"Two executions of the same kind may be carried on the same 
judgment." 

The above rule was enunciated in a civil proceeding and our civil procedure 
is followed in criminal procedure except where the ~ame is modified hy the 
criminal statutes. It was held in Faris v. State, 3 0. S. 159, 163, that: 

"Though a constable or sheriff may render himself liable to the 
plaintiff in execution by failing to make a levy or return within the time 
limited by law, the principal defendant in execution cannot object to the 
levying of a second execution." 

Anwering your question, then, I advise you that the fustice of the peace shall 
issue a new execution to the constable or, if there be no constable, then to the 
sheriff of the county in which the defendant resides. 

417. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

TRANSPORTATION OF PUPILS-POWER OF BOARD OF EDUCATJO~ 
TO BORROW .MONEY TO PAY FOR SUCH TRANSPORTATION. 

A board of education may borrow money under section 5656 G. C. to pay for 
transportation of pupils and thus extinguish a valid legal obligation of such board 
which they have found exists. 

CoLUMBUs, Omo, June 29, 1917. 

HoN. P. A. S.\YLOR, ProscrutiHg Attor11ey, l?.ato11, Ohio. 

DE.\R SIR :-I have your commtudcation in which is contained for my opinion 
the following statement of facts: 

'"The \Vest Elkton village school district is overdrawn in the con
tingent fund $l,i99; they have a balance in the tuition fund of $1,212.37; 
they have sufficient funds to pay their teachers for the balance of the year 
but have no funds with which to pay the hack drivers and the other con
tingent expenses. The fund is overdrawn more than their August draw 
will be and the question now comes up as to what is best to be done 
with reference to the school. * * * As the matter stood in front 
of me I suggested to the school board the advisability of closing down 
the sch6ols. What would you suggest in the premises?'' 

It is the policy of our law that no one of the four particular funds into 
which the schpol levy is devided by General Code section 7587 shall be overdrawn. 
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I know of no way in which a fund can be overdrawn legitimately. All expenses, 
except those upon contracts for the employment of teachers, officers and other 
school employes of board~ of education are subject to the conditions of section 
5660 G. C., which provides that before a board of education shall enter into any 
contract, agreement or obligation involving the expenditure of money, or pass 
required for the payment of such obligation is in the treasury to the credit of 
the fund from which it is to be drawn. So that any expenditure, except in the 
employment of teachers, officers and other school employes, would require such 
certificate. If your deficit, however, arose on account of transportation of pupils, 
then it has been held that no certificate would be required because the persons 
who performed such transportation thereof are considered "other school em
ployes." 

In Opinion No. 1226, Annual Report of the Attorney-General for 1914, page 
1394, it is held : 

"Whether or not the money may be borrowed to pay for the trans
portation of pupils depends, therefore, upon the further question as to 
whether a contract for such transportation is a contract for the em
ployment of a 'school employe' within the meaning of section 5661 Gen
eral Code, as· well as upon any other fact that might make such trans
portation a legal obligation of the district, notwithstanding the limitations 
of section 5660 General Code. * * * If transportation were provided 
for by the hiring of a team and driver, the contract would be only for 
the employment of a school employe within the meaning of section 5661 
General Code." 

So that not being subject to the required certificate, above mentioned, it is 
then permissible, when any such indebtedness arises, for the board of education 
to borrow money or issue bonds of the school district, as provided by section 
5656 G. C., and pay said indebtedness. 

Said section reads in part as follows: 

"* * * The board of education of a school district * * * for 
the purpose of extending the time of payment of any indebtedness which 
from its limits of taxation such ·~ * * district * * * is unable 
to pay a·t maturity, may borrow money or issue the bonds thereof, so as 
to change, but not increase the indebtedness in the amounts, for the 
length of time and at the rate of interest that said * * * board 
* * * deem proper, not to exceed the rate of six per cent. per annum, 
payable annually or semi-annually." 

The above section permits the school district to borrow money and it is 
held in Commissioners v. State, 78 0. S. 287-303, quoting from Merrill v. Town 
of Monticello, 138 U. S. 673, that: 

"It is admitted that the power to borrow money, or to incur indebt
edness, carries with it the power to issue the usual evidences of indebt
edness by the corporation to the lender or other creditor. Such evidences 
may be in the form of promissory notes, warrants, and, perhaps, most 
generally, in that of a bond." 

And in opinion 1226, above cited, it is held: 

"The board of education may borrow money to pay a charge against 
the district on account of transportation * * * and that a contract 
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for furnishing transportation would be a contract of employment * * * 
and that a local board of education has power, under section 5656 G. C., 
to borrow money for this purpose to the extent that transportation may 
be required by law." 

It is further held in opinion ~o. 418, Attorney-General's Reports, 1911-1912, 
page 551, that: 

"Contracts for the employment of teachers, officers and other school 
employes of boards of education are excepted from the general rule re
quiring the presence of money in the fund at the time of entering into the 
contract, as a condition precedent to the validity of such contract. That 
being the case, it would be possible for such a contract to be a subsisting 
and valid obligation of the district, for which, in a given year, it would 
not have money, either in the treasury or levied and in process of col
lection. Being a valid obligation o"f the district the board of education 
might lawfully pass the resolution referred to in section 5658. 

"Therefore, such obligations, which I suppose are within the pur
view of your question, being 'the usual running expenses of the school' 
may be met by borrowing money under section 5656." 

From the last above quotation, however, it must not be understood that the 
usual running expenses of schools are outside of the provisions of section 5660 
G. C., except in reference to contracts for employment of teachers, officers and 
other school employes of boards of education. 

I therefore advise you that under the conditions above noted your board of 
education has the right to borrow money or issue bonds under section 5656 
G. C. to make up said deficit. 

You suggest that the board of education is going behind every year at least 
$2,000.00, and that the only remedy, in your judgment, was to have a vote on 
levying an additional three mills for five years. You must remember, however, 
that all limitations outside of the exceptions noted in sections 4450, 4451, 5629, 
7419 and 7630-1 of the General Code must not exceed fifteen mills, for General 
Code section 5649-5b provides : 

"If a majority of the electors voting thereon at such election vote in 
favor thereof, it shall be lawful to levy taxes within such taxing district 
at a rate not to exceed such increased rate for and during the period pro
vided for in such resolution, but in no case shall the combined maximum 
rate for all taxes levied in any year in any county, city, village, school 
district, or other taxing district, under the provisions of this and the 
two preceding sections and sections 5649-1, 5649-2 and 5649-3 of the Gen
eral Code as herein enacted, exceed fifteen mills." 

You further ask what I suggest in the premises. It is, of course, impossible 
for me to suggest to you in this opinion all the courses which might be followed 
in the operation of the schools of ·said district, for under every given set of 
circumstances a different rule prevails and some of the things which would enter 
into my consideration would be the kind of district, tax valuation, population, 
adjoining districts, grade of schools and numerous other things, each, as above 
noted, depending upon the particular case and all probably unnecessary to con
sider if relief can be had by your district under section 5656 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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418. 

BO?\'DS-FOR ROAD J:\lPROVEl\IENT-ISSUED U.:-\DER SECTION 1223 
G. C.-:\IAY BE ISSUED BEFORE ASSESSMENT IS :\lADE AGAL\'ST 
ABUTTIXG PROPERTY OWNER. 

Bonds issued by comzty commissioners m1der and by ·virtue of the j>ro·visions of 
section 1223 G. C. may in point of time be issued before the assessme11t is made 
against the abutti11g property ow11ers in the matter of auy road improvemeut. 

CoLUMBUS, OHIO, June 30, 1917. 

HoN. FRANK CARPENTER, Prosecuti11g Attomey, Nor&alk, Ohio. 

DEAR SIR:-Your communication of June 12, 1917, in which you ask for my 
opinion upon a certain matter therein set out, was received. Your communication 
reads as follows: 

"Section 1223 of the General Code of Ohio provides that the county 
commissioners may, in anticipation of the collection of special assessments 
and taxes, sell the bonds of the county for the purpose of procuring funds 
with which to construct and repair roads in the manner set forth in sec
tions 1178 to 1231-3 of the General Code of Ohio. 

"In sections prior to section 1223 provisions are made for assessing 
ten per cent. of the cost of the improvement and construction of a pike on 
an intercounty highway upon the abutting property owners according to 
the benefits. 

"I desire your opinion as to whether it is necessary to have these spe
cial assessments apportioned by the township trustees and such apportion
ment certified to the county auditor before the resolution providing for the 
issuance of bonds in the manner set forth in section 1223 is passed; or can 
this resolution be passed and the bonds issued and sold prior to the appor
tionment of the assessments?" 

The direct question you have in mind is this: As to whether, when the· county 
commissioners decide to issue bonds under and by virtue of the provisions of sec
tion 1223 G. C., these bonds may be issued before the asstlssment is made against 
the abutting property owners, or must the bonds be issued after. the assessment is 
made against the abutting property owners? 

The direct answer to your question is that the bonds may be issued before the 
assessment is made against the abuttin~ property owners. 

In order that we may get a correct understanding in reference to this matter, 
let us note a little history leading up to the point at which the assessment against 
the abutting property owners can logically and safely be made: 

Section 1195 G. C. provides that if the state highway commissioner approves 
of the construction, improvement, maintenance or repair of an intercounty high
way or main market road for which applicati~:m has been made by the county com
missioners, he shall certify his approval of the application, or any part thereof, 
to the county commissioners. · 

Sectoin 1196 G. C. provides that he shall then cause to be made plans, speci
fications, profiles and estimates for said improvement. 

Section 1199 G. C. provides that these plans, etc., shall be transmitted to the 
county commissioners, with the certificate of approval of the state highway com
missioner endorsed thereon. 
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Section 1200 G. C. provides that, if the county commissioners approve of such 
plans, profiles, etc., then they shall pass a resolution adopting the same and send 
a certified copy of such resolution to the state highway commissioner. 

Under the provisions of section 1218 G. C. the state highway commissioner 
cannot enter into a contract for the impro\·ement of a highway until the county 
commissioners shall have made a written agreement to assume in the first instance 
that part of the cost and expense of said improvement over and above the amount 
to be paid by the state. But under the provisions of section 5660 G. C. the county 
commissioners cannot enter into such an agreement until the county auditor shall 
have certified to the county commissioners that the money is in the treasury to 
the credit of the fund from which it must be taken for said improvement. How
ever, if bonds have been issued and in process of delivery, these bonds, for the 
purpose of the certificate, may be considered to be in the treasury to the credit of 
the fund. 

From all these provisions it is readily seen that, if the county commissioners 
decide to issue bonds to take care of that part of the cost and expense of an im
provement to be borne by the county, township and abutting property owners, the 
bonds must be issued before the county commissioners can enter into the agree
ment to bear their share of the cost and expense, and this agreement must be made 
before the contract of the state highway commissioner is entered into. Hence, the 
bonds must be issued before the contract can be entered into by the state highway 
commissioner for the imp.rovement of the highway. 

Section 1211 G. C. provides that upon the completion of the improvement, the 
chief highway engineer shall immediately ascertain the cost and expense thereof 
and apportion the same to the state, county, township or townships and abutting 
property owners; and from the provisions of section 1214 G. C., unless otherwise 
provided, the county must pay twenty-five per cent of all cost and expense of the 
improvement, the township fifteen per cent., and the abutting property owners ten 
per cent. of the cost and expense of the improvement, and said sction 1214 G. C. 
further provides that .the township trustees shall make the assessment against the 
abutting property owners. 

From the provisions of sections 1211 and 1214 G. C. it is readily seen that 
the assessment against the abutting property owners cannot logically he made until 
the improvement is fully completed, because it cannot be accurately ascertained 
what the abutting property owners will have to bear until the work is completed. 

To be sure, I am not holding that it is absolutely essential in law that the 
assessment be put off until the work is completed, but if it is made before it would 
simply be an estimated amount that could be assessed against the abutting property 
owners. 

I am aware that it is thought hy some that the provision of section 11 of article 
XII of the state constitution compels a different conclusion from that above infli
cated. This provision of the state constitution, which is quite familiar, reads as 
follows: 

"X o bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

I think it is a sufficient answer to the contention that this constitutional pro
vision requires the trustees of a township to apportion assessments against abutting 
property owners to meet their share of an intercounty highway improvement, or 
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to levy a tax on the taxable property in the township to pay the township's share 
of such improvement, before the county commissioners are authorized to issue 
bonds covering the same under section 1223 G. C., to note that the constitutional 
provision above quoted, as construed in the opinion of the court in the case of 
Link v. Karb, 89 0. S., 326,0 338, has reference only to the legislation, to wit, 
ordinance or resolution, whereby the issue of the bonds is provided for, and is 
effective only as requiring that such ordinance, resolution or other legislation shall 
make provision for an annual levy of taxes sufficient in amount to pay the in
terest on said bonds and to provide a sinking fund for their final redemption at 
maturity, which provision, when so incorporated in the ordinance, resolution or 
other legislation providing for the issue of such bonds, is mandatory upon sub
sequent taxing authorities who must make such annual levy, regardless of what 
exigencies may arise in the future. Moreover, with respect to your precise ques
tion, which concerns only the matter of the apportionment and certification of as
sessments by the township trustees against the owners of abutting property to pay 
their share of the cost and expense of an intercounty highway improvement, it 
will be noted that the provision of the state constitution above quoted makes no 
reference to assessments, nor does it enjoin upon any authority the duty of mak
ing assessments in connection with the matter of issuing bonds. 

Hence, answering you"i- question specifically, I am of the opinion on the con
siderations above noted that bonds may be issued by the county commissioners 
under section 1223 General Code covering the cost and expense of an intercounty 
highway improvement before assessments are apportioned and certified by the 
township trustees against the owners of abutting property for the purpose of pay
ing their share of the cost and expense of such improvement. 

419. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PROBATE COURT-MAHONING COUNTY-JURISDICTION AS JUVE
NILE COURT WILL END-UNDER ACT PROVIDING ADDITIONAL 
COMMON PLEAS JUDGE-DIVISION DOMESTIC RELATIONS. 

Under the act providing for an additional common pleas judge in Mahoning 
county to be known as "Common Pleas Judge-Division of Domestic Relations," 
the jurisdiction of the probate court of said county as juvenile court and the power 
of said probate court to have -such jurisdiction conferred upon it will end, and there
after the said court or the judge thereof will have no further jurisdiction or ca
pacity to have jurisdiction conferred upon it as such juvenile court. 

The said law has 110 effect upon the e:rclusive jurisdiction of the probate court 
which will continue in said county as elsewhere to perform all duties tmder the 
statutes in reference to the adoptio11 of infants. 

CoLUMBUS, 0Hro, July 2, 1917. 

HoN. JoHN W. DAVIS, Probate Judge, Mahoning County, Youngstown, Ohio. 
DEAR SIR :-Under elate of June 21, 1917, you make an inquiry of this depart

ment as follows : 

"On May 20, 1917, the general assembly of the state of Ohio, enacted 
a law creating an additional judge of the court of common pleas of Ma
honing county, said judge to be known as common pleas judge, division of 
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domestic relations. On April 4, 1917, this law was f•led with the secretary 
of state, becoming effective under the constitution of the stale of Ohio 
ninety days from said date or on the 3rd day of July, 1917. 

"By agreement of myself as probate judge and the common pleas 
judges of l\Iahoning county I have been and am administering the juvenile 
code within and for said county. Under section 1639, of the General Code 
of Ohio, the probate judge is given concurrent jurisdiction with the com
mon pleas judges as to the administration of the juvenile code. 

"Under the new act, creating a court of domestic relations, no concur
rent jurisdiction is given to the probate judge of this county as to the ad
ministration of the juvenile code. Therefore, I am of the opinion that 
when this law becomes effective, July 3, 1917, if no appointment has heen 
made by the governor of a judge, as judge of the court of common pleas, 
division of domestic relations, it will be the duty of one of the other com
mon pleas judges of this county to administer the juvenile code as pro
vided under either or both section 1639 of the General Code and also the 
new law creating the court of domestic relations and that after said law 
creating said court of domestic relations becomes effective July 3, 1917, I 
will have absolutely no legal right to preside over the juvenile code in and 
for Mahoning county. 

However, to make positive, as to the restrictions of said new law upon 
my present jurisdiction, I am presenting to you, for opinion, the question, 
whether or not, as probate judge, I will have any jurisdiction, legal right 
or authority to continue to administer the juvenile code within and for l\:Ia
honing county after said law, creating a court of domestic relations within 
and for Mahoning county, becomes effective July 3, 1917, in case no ap
pointment has been .made by the governor or whether said jurisdiction will 
exist only with the present common pleas judges until an appointment or 
election of a common pleas judge, division of domestic relations? 

"I also wish to have your opinion on the following question, in connec
tion with the law establishing said court of domestic relations, as to whether 
or not the phrase, 'In cases involving the care and custody of children in 
said county' or any other part of said act, will take away from me the 
right and jurisdiction, as probate judge, to pass upon and grant the adoption 
of minors? 

"Inasmuch as the number of days are limited until such law becomes 
effective, I hope that you will make special effort to give me an immediate 
opinion on the two· above questions." 

Adverting to your last question as to the effect of said law upon your juris
diction in reference to the adoption of children I refer you to an opinion rrndere<l 
to Hon. Jared P. Huxley, prosecuting attorney of l\fahoning county, on June 18, 
1917, in reference to the jurisdiction of the court of common pleas, division 
of domestic relations, for Mahoning county. 

It was pointed out in the opinion referred to that the law in question provides 
for an additional judge of the common pleas court, and then proceeds to make a 
statutory distribution of the business of said court whereby certain duties that had 
theretofore been apportioned among the judges and assigned to the different judges 
at different times by arrangement of the judges themselves was thereafter by vir
tue of said statute permanently assigned to said judge of the court of common 
pleas, division of domestic relations, and his successors in office. 

Looking at the statute in reference to this subject it appears that the purpose 
of the act is as above stated, and that it is not an act intended to make radical eli f
ferences in the jurisdiction of the court, and it may safely be stated that it makes 
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no jurisdiction of the court further than is involved in assigning to this particular 
court certain classes of cases that were before subject to the concurrent jurisdic
tion of the other court, that is-it gives no jurisdiction to the court of common 
pleas that the court did not formerly already possess, at least potentially, and that 
it is not intended to be a law not having uniform application throughout the state 
any further than by merely providing for such additional judge and assigning to 
him certain duties within the jurisdiction already possessed by the court. There
fore, the phrase, "in cases involving the fare and custody of children in said 
county," refers to cases which might be in any court of common pleas. That is. 
the word "cases" is not used in a general sense as applied to all matters which 
might arise in any way involving the care and custody of children, but cases in the 
sense of cases in court. ·The adoption of a child in this sense is not a "case," but 
is a mere statutory duty imposed or authority conferred upon the probate court 
in relation to the adoption of such infant whereby a new relationship or status is 
created in some respects similar to the appointment of a guardian, but different in 
that it creates a new capacity to inherit. 

The act in question is not intended to take away the jurisdiction of the probate 
court in such matters any more than it would as to the issuing of marriage licenses, 
which comes under the head of "Domestic Relations" so that, answering this 
question, your jurisdiction in reference to the adoption of children is not affected 
by this act. 

Reverting now to your first question as to whether or not you, as probate 
judge, will have any jurisdiction to administer the juvepile court within and for 
Mahoning county after the law becomes effective, I have no hesitation in con
firming your opinion that your functions as juvenile judge will cease upon the 
going into effect of this law, and may add that no vacancy in the office of the 
judge of the court of common pleas, division of domestic relations, will have the 
effect of imposing any duties as juvenile judge upon the probate judge of Mahoning 

county. Very truly yours, 

420. 

JosEPH McGHEE, 
Attorney-General. 

MUTUAL TELEPHONE COMPANY-NOT SUBJECT TO .E'UBLIC UTILI
TIES COMMISSION-BECAUSE OF RENTING TELEPHONES TO 
COUNTY. 

If mutual telephone companies operating 011 assessment plan rent telephones to 
county at actual cost, such fact will not of itself subject them to public utilities 
commission. 

CoLUMBUS, OHIO, July 2, 1917. 

HoN. HARRY S. CoRE, Prosecuting Attonzey, Ottawa, Ohio. 
DEAR SIR :-I am in receipt of your letter to the following effect: 

"At the request of a county commissioner, I am sending you his ques
tion for answer in a matter which fully explains itself, and kindly ask your 
opinion of the same." 

The question which was submitted is as follows: 

"In this county, Putnam, are eighteen Farmers' :Mutual Telephone com
panies with their exchanges located in the villages and at various places 
throughout the county, one of which is located at Ottawa, the county seat. 
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All are run on the assessment plan. If the company at Ottawa rents a 
few telephones to the county for use at the court house for the convenience 
of the general public of the county at actual cost, will it be subject to the 
public utilities commission and a rate fixed and they be compelled to change 
their plan of operation?" 

Section 614-2 G. C. provides in part as follows: 

"Any person or persons, firm or firms, co-partnership or voluntary as
sociation, joint stock association, company or corporation, wherever organ
ized or incorporated * * * when engaged in the business of transmit
ting to, from, through, or in this state, telephonic messages, is a telephone 
company and as such is declared to be a common carrier. ':' * *" 

Section 614-2a G. C. provides as follows: 

"The term 'public utility' as used in this act, shall mean and include 
every corporation, company, co-partnership, person or association, their les
sees, trustees or receivers, defined in the next preceding section, except such 
public utilities as operate their utilities not for profit and except such pub
lic utilities as are, or may hereafter be owned or operated by any munici
pality, and except such utilities as are defined as 'railroads' in section 501 
and 502 of the General Code and these terms shall apply in defining 'puh
lic utilities' and 'railroads' wherever used in chapter one, didsion two, title 
three, part first oi the General Code and the acts amendatory or supple-
mentary thereto or in this act:" · 

Section 614-3 G. C. provides as follows: 

''The public service commission of Ohio is hereby vested with the 
power and jurisdiction to supervise and regulate 'public utilities' and 'rail
roads' as herein defined and provided and to require all public utilities to 
furni~h tlwir products and ren(ler nil ~pn·ice' r('(]tlirerl hy the cnmmi•<iqn. 
or hy law." 

There is no douht that the mutual telephone companies, referred to in your 
communication, come within the definition of a telephone company as found in 
section 614-2, supra. Section 614-2a, supra, in defining the term "public utility" ex
cepts such puhlic utilities as operate their utilities not for profit. The mutual tele
phone companies as described in the question submitted do not fall within the defi
nition of public utilities as defined in section 614-2a and therefore the public utilities 
commission of Ohio does not have power and jurisdicton to supervise and regulate 
the same so long as they continue to operate not for profit. The term "not for 
profit" does not mean that utilities that do not find themselves in possession of a 
surplus after all proper expenses and deductions are made, are not amenahle to 
regulation by public authority. The sole question is whether or not they arc oper
ated with the intention and for the purpose of producing a profit on the investment, 
and this, in the case of the Putnam County Telephone companies, is negatived in 
the question submitted. If the company at Ottawa rents telephones to the county, 
their use being limited to ptiblic purposes, at a rental which covers the actual cost 
and no more, I am of the opinion that the same will not be subject to the public 
utilities commission, since such renting of telephones would not bring such com
pany within the term "public utility" as defined in section 614-2a. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 
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421. 

MAYOR-CANNOT RECEIVE PAYMENT FOR LEGAL SERVICES REX
DERED ON BEHALF OF VILLAGE. 

Section 3808 G. C. prohibits payment to the mayor of a village for legal services 
rendered by him on behalf of such village. 

CoLUMBUS, Omo, July 2, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Hon. C. M. Babst, mayor of the village of Crestline, Ohio, has 
submitted to me for opinion a question which seems to me to be of general in
terest and I am, therefore, writing an opinion to you upon the subject and will 
send a copy thereof to Mr. Babst. He states as follows: 

"I, as you probably know, am a practicing attorney and also mayor of 
Crestline. Council does not employ a legal adviser but depends on me 
and requests me to take care of all legal matters such as drawing of ordi
nances, resolutions, conducting bond issues and also empowered me to take 
care of litigation now pending in an appropriation proceeding, designating 
me in the ordinance to make the application for a jury and carry the case 
to a conclusion. 

"Council also appropriated $200.00 at the beginning of the year for legal 
services and now wishes to pay me for what work I have clone since the 
first of the year. 

"I am not appointed legal adviser. One member of council wishes a 
ruling on the question before anything is clone and at their request I am 
writing for the answer. 

"I am familiar with the statute which prohibits the mayor's salary" 
being rasied while in office, but I am inclined to believe that council has a 
legal right to pay for services rendered and which arc outside of his duties 
as mayor. 

"I conceive considerable difference between a legal adviser and a solic
itor, for a solicitor must have qualifications pointed out by section 4304, 
he must be an attorney-at-law duly admitted to practice in the courts of the 
state, while a legal adviser need have no qualification, excepting perhaps that 
he must be learned in the law. He does not necessarily have to be an at
torney admitted to practice. Thus while a village may employ a legal ad
viser of council or any department of the village, if this appointee was not 
an attorney it would have to employ one to bring or defend an action. I 
am prepared to state, too, that there are many men who are well qualified 
to give legal advice but who have never been admitted to practice; this is 
largely true in all probate offices. 

"Council wishes to pay me for stenographer services in connection with 
my legal work. Kindly let me hear from you at your earliest convenience." 

Section 4220 G. C. provides as follows: 

"When it deems it necessary, the village council may provide legal coun
sel for the village, or any department or official thereof, for a period not 
to exceed two years, and provide compensation threefor." 
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In your letter, however, you state that the council of the village has not em
ployed a legal adviser, but has designated you to look after the legal matters and 
had appropriated two hundred dollars at the beginning of the year for legal sen·ices. 

Section 3808 G. C. provides : 

"No member of the council, board, officer or commissioner of the cor
poration, shall have any interest in the expenditure of money on the part 
of the corporation other than his fixed compensation. A violation of any 
provision of this or the preceding two sections shall disqualify the party 
violating it from holding any office of trust or profit in the corporation, 
and shall render him liable to the corporation for all sums of money or 
other thing he may receive contrary to the provisions of such sections, and 
if in office he shall be dismissed therefrom." 

It appears, therefore, that the mayor of a village is prohibited hy the pro
visions of the above section from having any interest in the expenditure of money 
on the part of the corporation other than his fixed compensation. Payment oi 
the amount appropriated by council to you for compensation for legal sen·ices 
rendered would be an expenditure of money in which you would be intere,ted. as 
would likewise the payment to you of money for stenographic services in connec
tion with your legal work. ] am, therefore, of the opinion that the payment would 
he unauthorized. 

422. 

Very truly yours, 
JosEPH McGrnm, 

Attonzey-Grnrral. 

BOND FORM-TO BE USED IN ENTERIKG ALL CONTRACTS FOR PUB
LIC WORKS OR L\TPROVEMENT. 

I. In entrring into all contracts fnr thr rnn.~lntrlimz, rri'Ciirm, alteration or 
repair of public buildings or other public works or improvements, substmztially the 
form of bond as set out in an act entitled: "An act to protect perso11s perjor111inu 
labor aud funzishilzg materials for the construction and repair of public wor!.·.(' 
must be used. 

2. "The difference between the Cass highway law and the White-,Uulcahy law 
is not such as to require a different form of contract, other than that the material 
wzder the new act 111ay zzot all be [unzishcd by the co11tractor, as it "<<'OS u11der the 
old law. 

CoLUMBus, OHio, July 5. 1917. 

BoN. CLINTON CowEN, State Highway Commissio11er, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 6, 1917, in which you ask my 

opinion in reference to the form of a contract and bond, a copy of each of which 
you attach thereto. Your communication reads as follows: 

"I am attaching hereto form of agreement and proposal and contract 
bond now in use by this department. 

"It is rather apparent from an examination of the \Vhite- :\f ulcahy 
law that some changes will be necessary both in the form of contract and 
bond, and I am transmitting these forms to you with the request that you 
kindly revise same so that they may he in accordance with the pro\'isions 
of the new law." 



1150 OPINIONS 

1. The .particular matter which you have in mind is as to whether the pro
\"isions of the \Vhite-l.Iulcahy law will necessitate a change in the form of the con
tract and bond used by you in the matter of highway improvements. 

Let us first note the form of the bond. Section 1208 G. C. of the law as it now 
is provides among other things that the 

"bond shall be conditioned for the payment of all material and labor fur
nished for or used in the construction of the road for which such contract 
is made, and which is furnished to the original contractor or subcontractor, 
agent or superintendent of either engaged in said work." 

Section 1208 as amended in the \<Vhite-1\Iulcahy law leaves out all reference to 
the conditions above quoted, for the reason, I think, that provision is made in said 
section 1208 of the \<Vhite-1\lulcahy law that: 

"* * * The state highway commissioner shall not draw his requi
sition for any warrant in favor of any contractor or make any payment to 
any contractor for any estimates on account of any contract let under the 
provisions of the preceding sections, until the affidavit of such contractor, 
or its officer or agent in the case of a corporation, that all indebtedness of 
such contractor on account of material incorporated into the work or de
livered on the site of the improvement, or labor performed thereon has 
been paid, is filed with the state highway commissioner * * '~ ;" 

or in lien thereof it is provided that he may file a waiver from all persons fur
nishing material and labor. 

From these provisions, the legislature evidently felt that the persons furnishing 
labor or material were fully protected under the law. and, therefore, there would he 
no necessity for protecting them under the bond. . 

\Ve find in section 1209 G. C. of the White-Mulcahy law this provision: 

"·~ * * Before entering into a contract for the completion of an im
provement, the commissioner shall require a bond with sufficient sureties. 
conditioned as provided in section 1208 of the General Code. '~ '~ *'' 

The form of honrl now used by your department is conditioned as provirled in 
!'cction 1208 of the law as it now stands, and from the change in the pro\'isions of 
section 1208 and the provision set forth, found in section 1209 of the new law, it 
might be reasonably inferred that you could safely omit said conditions from your 
bonds on and after June 28, 1917. 

But I desire to call your att.ention to an act entitled ( 107 0. L. 642) : 

"To protect persons performing labor ai1d furnishing materials for the 
construction and repair of public works." 

This act is too long to quote, but T will enclose a copy of same for your con
sideration. In said act it is provided: 

"That when public buildings or other public works or improvements 
are about to be constructed, erected, altered or repaired under contract, at 
the expense of the state," 

the bond required shall be conditioned as set out in the act. 
(Sec. 2365-4 G. C.) sets forth a form of bond and provides 
be substantially followed. 

Section 4 of the act 
that this form shall 
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There is no question that contracts such as you enter into are for the con
struction of public works or improvements and I believe that the only ~afe plan 
for you to adopt is to use a bond substantially the same as that set out in section 
4 of the above named act. 

I desire further to say that when you compare the form of bond which has 
been used by your department and the form of the bond set forth in section 4 of 
said act, there is no great difference in the terms or conditions set out. But on ac
count of a decision of our supreme court in Roofing Co. v. Gaspard, 89 0. S. 1~5, 
I believe it will be well for you to change your form of bond and follow exactly the 
bond set out in section 4 of the said act, for the reason that your form of bond 
does not provide that it is for the benefit of the material men and laborers, while 
the form set out in section 4 does so provide. 

2. You ask in reference to the form of contract used by you. I am of the 
opinion that your present form of agreement would need to be modified hut very 
little. It provides that the second party agrees to furnish all 111aterials. This might 
have to be modified under the new law, because of the fact that there is provision 
made for your purchasing the material from the state board of administration, pro
viding they have suitable material on hands. For this reason it might be advisable 
for you to modify your form of contract to read something as follows: 

'"That for and in consideration of payments hereinafter mentioned, to 
be made by the party of the first part, party of the second part agrees to 
furnish all materials excepting the following: (then leave a blank space in 
which you could write the materials that you might secure through the state 
board of administration) and all appliances, tools and labor and perform 
all the work," etc. 

The above is suggested, although it might not be absolutely essential, for the 
reason that it is further provided in the agreement that the "plans and specifica
tions" shall become an essential part of every contract; and the new law provides 
that all materials secured from the state board of administration must he set out 
in the plans and specifications. So that this matter would practically be taken 
care of under the plans and specifications, although I believe it would be well to 
make the above change. 

Other than the suggestions above made, I am of the opinion that your present 
form of contract and bond will be adapted to the provisions of the new law, as well 
as they are to those of the old. 

You will remember that 1 suggested in a former communication that there 
seems to be no specific provision for a proposal contract bond; that is, the law 
seelns to contemplate that the bond will be given after the contract is awarded. 
But this is a matter more of procedure than of law, and, as you have been follow
ing the procedure requiring a proposal contract bond, I am not desirous of in any 
way interferring therewith. 

Very truly yours, 
}OSEPH 1\IcGHEE, 

A ttonzey-General. 
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423. 

APPROVAL-FINAL l{ESOLUTJOX FOR ROAD L\JPROVE).lEXT IX JEF
FERSO~ COUNTY. 

CoLUMBUS, OHIO, July 5, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columus, Ohio. 
DE.\R StR :-I have your communication of June 29, 1917, enclosing a final rc~

olution for a certain road improvement, as follows: 

"Jefferson County-Sec. 'K' of the Steubenville-Cambridge road, Pet. 
~0. 2538." 

I have examined this final resolution and find the same correct in form and 
legal, and am, therefore, returning it to you with my approval endorsed thereon. 

424. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
JEFFERSON, LTCKTNG AND SUMl\HT COUNTIES. 

CoLUMBUS, Omo, July 5. 1917. 

HoN. CLINTON CowEN, State Highway Commissiom:r, Columbus, Ohio. 
DEAR Sm :-I have your communication of July 2, 1917, enclosing final resolu

tions for certain road improvements, as follows: 

"Jefferson County-Sec. 'A' Skelly-Empire road, Pet. No. 2542, I. C. 
H. No. 378 (also duplicate). 

"Summit County-Sec. 'P' Akron-Medina road, Pet. No. 2965, I. C. H. 
Xo. 95. 

"Licking County-Sec. 'I' Columbus-Millersburg road, Pet. No. 865, I. 
C. H. No. 23." 

I have examined these final resolutions and find the same correct in form and 
legal, and am, therefore, returning them to you with my approval endorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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425. 

CHIEF OF FIRE DEPART::.OlE)JT-HAS AUTHORITY TO E:-;TER BUILD
IXGS FOR PURPOSE OF EXA).HXATION-:MUXICIPALITY ::.OIAY 
PASS ORDINAXCE TO AUTHORIZE SUCH AX EXA.MIXATIOX
AND ::.OIA Y PROVIDE PEX AL TY FOR REFUSAL TO ALLOW SUCH 
EXA::.OIIXATIOX. 

1. Where a city has regularly established a fire department the chief of said 
department, under Sec. 834 G. C. has the same authority to enter upon premises and 
into bui/di11gs for the purpose of exami11ation as have the state fire marshal, his 
deputies a11d subordinates, etc. 

2. "Or other officer," as found ill Sec. 12858 G. C. includes such chief of fire 
department. 

3. A municipality may by ordi11ance designate and authori::e the chief of its 
fire department to enter for the purpose of examination ally building in the city at 
reasollable times, which ill his opinion is in danger of fire. 

4. Such municipality may provide a penalty within the limits of Sec. 3628 G. C., 
for obstructing such chief of the fire department in the performallce of his duties 
wider such ordillallce. 

CoLUMBUS, OHIO, July 5, 1917. 

Hox. T. ALFRED FLEMING, State Fire J11arshal, Columbus, Ohio. 

DEAR SIR:-I am in receipt of your communication of June 22, in which you 
state that the chief of the fire department of the city of Canton seeking· to act under 
authority of section 834 General Code attempted in the course of his inspection 
work to make inspection of a certain dwelling house in said city, and that he was 
refused the privilege of so doing. You further state that the chief filed an affidavit 
in the matter, copy of which is attached to your letter. The affidavit, omitting the 
formal parts, charges that one G. H. vVhite 

"did unlawfully refuse to permit the said R. 0. ).Iesnar, the legally 
appointed, acting and qualified chief of the fire department of said city of 
Canton, to enter said building for the purpose of making an inspection 
thereof to ascertain what specially hazardous agencies and things existed 
therein liable to cause fire, and for the purpose of inspecting the manner 
of the construction of flues and chimneys of said building; said R. 0. l\Ies
nar as such chief of the fire department having on said day at about the 
hour of 3 :00 o'clock in the P. l\I. made a request upon said G. H. \Vhite 
to make said inspection." 

You ask that an opinion be given in the matter. 
Section 834 of the General Code provides as follows: 

"The state fire marshal, his deputies and subordinates, the chief of the 
tire department of each city or village where a fire department is estab
lished, the mayor of a city or village where no fire department exists. or 
the clerk of a township in territory without the limits of a city or village, 
at all reasonable hours may enter into all buildings and upon all premises 
within their jurisdiction for the purpose of examination." 

If the affidavit were founded on this section I think it would be defective in 

G-Yul. II-A. G 
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that it does not aver that Canton is a city where a fire department hac! theretofore 
been established, but on its face it shows it was founded on an ordinance, and not 
on the statute. 

Section 834 purports to give the chief of a fire department of a city or village 
where a fire department is established the right and authority at all reasonable 
hours to enter buildings and upon premises for the purpose of examination. 

Section 835 includes the chief of the fire department in the list of officers who 
upon inspection, and finding the necessity therefor, are authorized to make certain 
orders providing for remeding dangerous conditions. The only penalty section in 
the' fire marshal statutes seems to be section 837 General Code, \vhich provides as 
follows: 

''Any person or persons, being the owner, occupant, lessee or agent 
of buildings and premises who willfully fails, neglects or refuses to com
ply with any order of any officer named in the last four preceding sec
tions, shall be guilty of a misdemeanor and shall be fined not more than 
fi.fty dollars nor less than ten dollars for each d~y's neglect." 

This section provides a punishment for a person who "willfully fails. neglects 
or refuses to comply with any order of any officer named in the last four preceding 
section's." I do not think that this section would furnish a penalty for the refusal 
of a person to permit the officer named to go upon the premises or to make the 
inspection. It seems rather to provide a penalty for failure to comply with an 
order after the inspection has been made. 

It seems to me that the only violation under the facts stated in your inquiry 
would possibly be under .section 12858 of the General Code, which reads as follows: 

"\Vlwever abuses a judge or justice of the peace in the execution of 
his office, or knowingly and willfully resists, obstructs or abuses a sheriff, 
constable or other officer in the execution· of his office, shall be fined not 
more than five hundred dollars or imprisoned not more than thirty days, 
or both." 

There might be some contention that the chief of the fire department was not 
such "other officer" as is contemplated in said section, but I believe the reasoning 
found in \\. oodworth v. State 26 0. S. 196, especially the language of :\lcllvaine, 
C. ]., on pages 198 and 199, is sufficient to bring the chief of the fire department 
within the proYisions of section 12858. At page 199 the court uses the following 
language: 

''The words of this statute, 'or other officers.' when viewed in the light 
of their ordinary meaning, and of all the rules or maxims for comtruction. 
and the mischief to be remedied, to wit, abuse of or resistance to public 
officers engaged in the execution of their offices, we think should be con
strued so as to embrace ministerial as well as judicial offices generally 
other than those named. Otherwise, 1rhe administration of most important 
public affairs may be thwarted by evil-disposed persons, without any ade
quate remedy on the part of the public-a state of the law which should 
not be made by construction merely. when the words of the statute are 
sufficiently comprehensive to prevent it." 

In this case a road supervisor was held to be within the term "or other of
ficers.'' Jn the case of State v. Steube, 10 Dec. Rep. 199, "other officers" was held 
to include a prosecuting attorney. 
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It would be my opinion that a person refusing the chief of the fire department 
of a city or village, where a fire department has been regularly established under 
the law. permission to enter into buildings or upon premises for the purpose of 
making an examination would be resisting an officer under section 12858 General 
Code. 

Since the consideration of your communication of June 22nd, I am in receipt 
of your letter of June 27th, in which further facts are given. It appears that an 
affida\·it by the chief of the fire department was made on April 26, 1917; that said 
affidavit was held to be subject to a motion to quash; and that a new affidavit was 
filed }.Jay 21, but it further appears that the affidavits were not filed under section 
834, nor was the chief of the fire department acting in an official capacity under 
that section, hut that he was acting under and by virtue of an ordinance of the 
city of Canton and that the affidavit charged a violation of not a state law hut of 
an ordinance qf the city of Canton, to wit, section 58. page 35, of the Re,·ised Or
dinances of the City of Canton. It seems that this ordinance provides, among other 
things, that it shall be the duty of the fire chief 

"from time to time to inspect all buildings and structures withrn the city, 
to ascertain what specially hazardous agencies and things exist therein 
liable to cause fire, * * * to inspect the manner of construction of all 
flues, fire places, furnaces, ovens, chimneys, heating pipes, electric lights, 
etc. ,;: * *" 

The penalty clause reads: 

... \ny person refusing or neglecting to abate any dangerous thing when 
ordered to do so by the chief of the fire department, or refusing to per
mit ;oaid chief of the fire department to enter such building or premises 
for the purpose of such inspection and im·estigation, shall be fined in any 
sum not exceeding fifty dollars ($50.00) and costs of prosecution, or he 
impri <onerl not more than ten days or both." 

;\ttention is called to the fact that section 834 General Code provides for "en
tering buildings at all reasonable hours" and that the question is raised whether 
city ordinances giving fire chiefs the right to go on premises and in buildinw' from 
time to time and at any time is valid inasmuch as the state law only gives that 
prh·ilege to the chief of the fire department in reasonable hours, and a further 
question is pre<ented as to the penalty. It is said that the city ordinance appears 
to prm·ide a greater penalty than the state law, if the state law provides any pen
alty at all. :\ ot having the entire city ordinance before me I can only consider that 
portion which is quoted. 

I am inclined to the view that the city would have a right by ordinance to 
provide for the inspection of buildings and structures within the city in the manner 
provided in the ordinance. and that the city might designate the chief of the fire 
rlcpartment to perform this inspection, and likewise provide for the penalty as in 
the ordinance provided. 

Section 3617 General Code authorizes municipalities to organize fire depart
ment>. 

Sectini1 3636 authorizes municipalities to proYide for the regulation of the 
erection of buildings and 

"to proYide for the inspection of buildings or other structures and for re
m<l\'al and repair of insecure buildings." 
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This is the section that authorizes the establishment of the building inspection 
department. 

Section 3628 General Code authoriz~s municipalities to make the ,·iolation of 
ordinances a misdemeanor and provide for the punishment thereof by fine or im
prisonment or both, but "such fine shall not exceed five hundred dollars and such 
imprisonment shall not exceed six months." 

By virtue of this section, assuming the authority of the city to enact the or
dinance in question irrespective of whether or not a penalty was provided under 
the state law, the city would be authorized to provide a penalty not exceeding the 
provisions found in section 3628 General Code. 

Section 4395 Genral Code provides as follows: 

''The council may regulate the erection of houses and business struc
tures and prohibit within such limits as it may deem proper, the erection of 
buildings, unress the outer walls be constructed of non-combustible material, 
and, on the petition of the owners of not less than two-thirds of the 
ground included in any square, or half-square, prohibit the erection on 
any such square or half-square, of any building, or addition to any build
ing more than ten feet high, unless the outer walls be made of iron, stone, 
brick and mortar, or of ·some of them, and to provide for the removal of 
any building or additions erected contrary to such prohibition." 

Section 4396 General Code provides as follows: 

"The council may invest any officer of the fire or police department. 
with the power, and impose on him the duty, to be present at all fire,, in
vestigate the cause thereof, examine witnesses, and compel their attendance 
and the production of books and papers, and to do and perform all such 
other acts as may be necessary to the effective discharge of such duties." 

Section 4397 General Code provides as follows: 

"Such officer shall have power to administer oaths, make arrests and 
enter for the purpose of examination, any building which, in his opinion. 
is in danger from fire; and he shall report his proceedings to the council 
at such times as may be required." 

Assuming again that the ordinance in question was passed under authority of 
section 4395 General Code above mentioned, then I am satisfied 'that the prosecution 
brought by the chief of the fire department, provided the affidavit was· proper in 
all respects, could be successfully maintained and that the procedure therein would 
be only under the city ordinance, and the provisions of the state fire marshal law 
would not affect the situation in any way. 

Section 4396 General Code authorizes council to invest the chief of the fire 
department with certain powers and duties, while section 4397, among other things, 
gives him the right to enter, for the purpose of examination, any building which 
in his opinion is in danger from fire. Of course the officer would be permitted 
only to enter buildings for the purpose of inspection· at reasonable times, but what 
would constitute a "reasonable time" would appear from the particular facts in the 
individual case, and the courts would correct any abuse of discretion that might be 
lodged in the officer as to the time of his making an inspection. 

In view of all the foregoing I am of the opinion that in a city or village where 
a fire department has been regularly established by law, the chief of the fire de
partment has the same authority to enter upon premises and into buildings for 
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the purpose of inspection as ha\·e the state fire marshal, his deputies and assistants; 
that a person wilfully obstructing the chief of the tire department in the perform
ance of his duties in this regard is guilty of resisting an officer under section 
12858 General Code; that a city by ordinance can designate the chief of the fire 
department to make inspection of buildings, and in order to force compliance with 
the orders of the chief of the fire department may by ordinance make it an of
fense to obstruct him in the performance of his duties in that re~ard, and may 
provide a penalty not exceeding the provisions found in section 3628 General Code. 

426. 

Trusting that this answers your several questions, I am, 

Very truly yours, 
JoSEPH :\1cGHEE, 

A ttomey-Get1eral. 

TITLE GUARAXTEE AXD TRUST CO:\IPAXY-XOT UXDER COXTROL 
Al\D SUPERVISIOX OF THE IXSURAXCE DEPART:\JENT OF THE 
STATE-GUARANTEE OF TITLE BY SUCH CO:\lPAXY IS IN EF
FECT THE SAl\1E AS THE Il\SURAXCE OF SUCH TITLE. 

A title guara11tee a11d trust _compa11y wtder the pro·uisio11s of sectio11s 9850 
et seq. Ge11eral Code is 11ot· i11 the illSHtallce busi11css i11 the se11se that it is under 
the control and supcruision of the i11sura11ce departmc11t of the state. 

The guara11tee of a title by such a compawy to its customer to whom it fur
nishes a11 abstract of title is in legal effect the same as the insura11Ce of such title. 

CoLnravs, OHio, July 5, 1917. 

HaN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DE.\r: Sill :-Under date uf June 1, 1917, you addressed the following request 
to this department: 

"A question has arisen respecting the proper construction to be given 
to section 9850 G. C., which provides as follows: 

"'A title guarantee and trust company may prepare and furnish ab
stracts and certificates of title to real estate, bonds, mortgages and other 
securities, and guarantee such titles, the validity and due execution of such 
securities, and the performance of contracts incident thereto, make loans 
for itself or as agent or trustee for others, and guarantee the collection 
of interest and principal of such loans; take charge of and sell, mortgage, 
rent or otherwise dispose of real estate for others, and perform all the 
duties of an agent relative to property deeded or otherwise entrusted 
to it.' 

''Vt/ e have assumed that the provision of that section, that such com
panies may guarantee titles is in effect an insurance of the title. That 
construction has been challenged, and we will thank you for an early 
opinion upon that question. \Ve ha,·e ourselves occasionally looked into 
the statutes of other states on this subject, notably that of Xew York, 
which uses the conjunctive phrase 'guarantee and insure.'" 

A difference is recognized in the text books and authorities between "guar
anty'" and "insurance." L'Pon examination, howe,·er, the difference is found to 
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be subjectiYe rather than objectiYe. That is to say, the difference is found to 
exist between the two things themseh·es in their nature and essence and not in 
the objects accomplished by them, which, in substance, is the same. 

You haYe kindly submitted with your request a copy of an opinion of Hon. 
Timothy S. Hogan, attorney-general, under date of December 2, 1913, found in 
the Annual Report of the Attorney-General for the year 1913, VoL I, page 164. 
This opinion was rendered to you upon your inquiry which in substance was as 
to whether you still had the supen·ision and control over guarantee title and 
trust companies, or whether the same was taken away or affected by the statutes 
creating the superintendent of banks and providing for supervision by him of 
banks and trust companies, which answer was that your powers and duties with 
reference to such guarantee title and trust companies still remained unaffected 
by the statutes in question. \Vith that opinion I am in full agreement. 

The guaranty of a title is the same thing in legal effect as would be the 
insurance of it, so far as the benefit to accrue to the guarantee or policyholder 
is concerned, but as to the company itself a guaranty company is not an insurance 
company. This is well illustrated in an Iowa case. (Cole v. Haven, 7 N. W. 383.) 
The question on that case was with reference to a person or organization en
gaged in the business of putting up lightning rods who gave a guaranty with 
each sale against loss from lightning. The question was whether they were 
subject to the regulations of the insurance department of the state, and they 
were held not to be so because not engaged in the insurance business because of the 
difference between guaranty and insurance. 

\Vhile it is not clearly stated in this case, or elsewhere in any authority I ha Ye 
examined, I find the difference to be essentially this: That in the case of guaranty 
it is not the principal or main object of the business, but a collateral or incidental 
matter to some other object in reference to which parties contract together, as in 
the case just cited the business of the parties gi\·ing the guaranty was not insuring 
buildings against lightning, but was furnishing and erecting lightning rods to protect 
buildings, and the issuance of the guaranty was merely collateral to the other busi
ness-an inducement to enter into it. Xo building was insured against lightning ex
cept where the party sold the lightning rods and put them up, which was the main 
or principal business, the guaranty was merely auxiliary and accessory to it. 

The same situation is true in. the case of a guarantee title and trust company. 
The business in which these companies engage is primarily that of making abstracts 
of title. As incidental to that business they insure the correctness of thei'r work, 
or, more correctly speaking, guarantee such correctness. They do not guarantee titles 
generally or to persons or in instances otherwise than where they ha\·e furnished 
such abstracts, and are not therefore comidercd to be in insurance business or under 
the regulations of the insurance department of the state of Ohio. The business, 
howeYer, is insurance so far as it affects the persons with whom such company 
deal~. If the work turns out bad or the title is defecti,·e upon which they pro
nounced faYorably their customer is reimbursed for what he loses, just as he would 
be if he called the business insurance, so that it would seem that in the statutes of 
1'\ ew York referred to by you nothing was added by the words "and insure"; that 
insure is a simple repetition of the word "guarantee." 

The word "guaranty" does not exactly indicate the nature of the obligation 
assumed, which is really a warranty. The former is used where the under
taking is collateral to some other original obligation, while the latter is applied 
to an original agreement. Howe,·er, the contract is collateral in the sense that 
it is not the main thing agreed about, but only incidental thereto; that is, the 
business is furnishing abstracts and. as incidental or collateral to that, the title 
is guaranteed. It is called '·guaranty'' in the statutes, and the business is fully 
regulated in the accompanying sections 9850 to 9856 General Code under the 
heading "Title Guarantee and Trust Companies." 
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"Sec. 9850. A title guarantee and trust company may prepare and 
furnish abstracts and certificates of title to real estate, bonds, mortgages 
and other securities, and guarantee such titles, the validity and due e:-.ecu
tion of such securities, and the performance of contracts incident there
to, make loans for itself or as agent or trustee for others, and guarantee 
the collection of interest and principal of such loans; take charge of and 
sell, mortgage, rent or otherwise di~pose of real estate for others, anrl 
perform all the duties of an agent relative to property deeded or other
wise entrusted to it. 

''Sec. 9851. X o such company shall do business until its capital 
stock amounts to at least one hundred thousand dollars fully paid up, 
and until it has deposited with the trea»urer of state fifty thomand dol
lars in securities permitted by sections ninety-fi\·e hundred and eighteen 
and ninety-five hundred and nineteen. Except such deposit, the capital 
shall be invested as the board of directors of such comp:my pre;cribes. 

"Sec. 9852. The treasurer of state shall hold such fund or securi
ties deposited with him as security for the faithful performance 0f all 
guarantees entered into by such company, but so long as it cantinues 
solvent he shall permit it to collect the interest or diYidends on, its 
securities so deposited, and to withdraw then1 or any part thereof, on 
depositing with him cash or other securities of the kind heretofcre 
named so as to maintain the value of such deposit at fifty thousand 
dollars. 

"Sec. 9853. Any company so organized shall be limited in its opera
tion to only one county in this state, which shall be designated in its 
application for a charter. except, that if it desires to issue its policies 
of title insurance in more than one county it may issue them in such 
other county or counties upon depositing with the treasurer of state an 
additio;~al sum of fifty thousand dollars in securities as abo\·e provided, 
for each additional county in which it proposed to operate. 

"Sec. 9R'i4. If such a company has m;:HI.., <kpu»its with the treasurer 
of state as herein required, it may reque,t such tn:a<urer to rdu:-n to 
it securities in excess of the amount so required, and he 'hall sn r
render »Uch excess to the company. taking proper receipts therefor. 

"Sec. 9855. All companies doing the business of guaranteeing titles 
to real property shall comply with and he governed by the foregoing 
proYisions relating thereto. But such companies heretofore organized 
and doing business thereunder, may continue business without prejudice 
to any rights thereby acquired or obligations incurred. 

"Sec. 9856. Title guarantee and trust companies shall make such 
· reports to the auditor of state as are required vf safe d<:po,;it ancl tn~,t 

companies and be subject to like examinations and penalties." 

The last section requires reports to he maclc to the auditor of state in like 
manner as were required of safe deposit and trust companies. Other sections 
require a deposit of fi it) thousand dollars, prm·ide for its custody and repay
ment and impose various restrictions and limitations on the business. 

I am therefore of the opinion that the assumption of your bureau of account
ing for municipalities that the guarantee of ,uch titles is in effect an insurance 
of titles is correct. 

Yery truly yours, 
JosEPH :\JcGHEE, 

A 1/onzcy-Geucra/. 
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427. 

COSTS-OF COXVICTIOX AXD TRAi\SPORTATION-STATE LIABLE 
FOR SA~IE-WHERE \VO:\IE~ ARE SENTENCED TO OHIO RE
FORMATORY FOR WO:\IEX FOR COMMISSION OF FELOKIES. 

L The state is liable for tlze cost of cowz:ictioa and the costs of transpor., 
tatio~t in cases where women are sentenced and comnvitted to the Ohio reforma
tory for wome11 for the commission of felony, transportation fees to be the· same 
as are allowed in penitentiary cases. 

2. The state is not liable for costs of conviction and costs of transportation 
whe11 women are swteuced to tlze Ohio reformatory for women for misde
meanors or delinqueucy. 

CoLUMBus, OHio, July 5, 1917. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DE.~R SrR :....:...I have your communication in which you submit the following: 

"Kindly let me have your written opinion on the following propo
sitions at your earliest convenience: 

"1. Is the state liable for the costs of conviction when a female is 
sentenced to the reformatory for women for a felony? 

"2. Is the state liable for the costs of conviction when a female is 
sentenced to the reformatory for women for a misdemeanor? 

"3. Is the state liable for the costs of conviction when a female is 
sentenced to the reformatory for women for delinquency? 

"4. If the state be liable for -:my of the costs above enumerated, is it 
also liable for transportation fees, and, if so, what fees shall be paid in 
each of the three specific instances; namely, in cases of felony, mis
demeanor and delinquency?' 

Sections 2148-1, 2148-5, 2148-6 and 2148-7 G. C. provide: 

"Sec. 2148-1. The Ohio reformatory for women shall be used for the 
detention of all females over sixteen years of age, convicted of a felony, 
misdemeanor, or delinquency as hereinafter provided, and for the deten
tion of such female prisoners as shall be transferred thereto ·from the 
Ohio penitentiary and the girls' industrial school as hereinafter provided. 

"Sec. 2148-5. As soon as the governor shall be satisfied that suit
able buildings have been erected and are ready for use and for the recep
tion of women convicted of felony he shall issue a proclamation to that 
effect, attested by the secretary of state, and the secretary of state shall 
furnish printed copies of such proclamation to the county clerks of 
courts and from the date of said proclamation all portions of this act 
except those relating to the commitment of misdemeanants and delin
quents shall oe in full force and effect Whenever additional buildings 
have been completed so as to care for misdemeanants and delinquents a 
proclamation shall be issued and published in the same manner and 
copies furnished to county clerks of courts and to all judges and magis
trates having authority to sentence misdemeanants and delinquents and 
from and after the date of this proclamation all portions of this act 
relating to the commitment of persons to said reformatory shall be in full 
force and effect. 
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''All female persons convicted of felony. except murder in the first 
degree without the benefit of recommendation of mercy, shall be sen
tenced to the Ohio reformatory for women in the same manner as male 
persons are now sentenced to the Ohio state reformatory. And in so 
far as applicable, the laws relating to the management of the Ohio state 
reformatory and the control and management thereof, shall apply to the 
Ohio reformatory for women. 

"Sec. 2148-6. Female persons over sixteen years of age found guilty 
of a misdemeanor by any court of this state shall be sentenced to the Ohio 
reformatory for women and be subject to the control of the Ohio board 
of administration, but all such persons shall be eligible to parole under 
the provisions of this act. 

"Sec. 2148-7. After the issuance of the first proclamation herein
before referred it, it shall be unlawful to sentence any female convicted 
of a felony to be confined in either the Ohio penitentiary or a jail, work
house, house of correction or other correctional or penal institution, and 
after the issuance of the second proclamation it shall be unlawful to 
sentence any female .convicted of a misdemeanor or delinquency to be 

·confined in any such place, except in both cases the reformatory herein 
provided for, the girls' industrial school or other institution for juvenile 
delinquency, unless such person is over sixteen years of age, and has been 
sentenced for less than thirty days, or is remanded to jail in default of 
payment of. either fine or costs or both, which will cause imprisonment 
for less than thirty days provided that this section shall not apply to im
prisonment for contempt of court." 

FELONY CASES 

Sections 13722, 13724, 13725 and 13726 G. C. read: 

"Sec. 13722. Upon sentence of a person for a felony; the officers, 
claiming costs made in the prosecution, shall deliver to the clerk itemized 
bills thereof, who shall make and certify, under his hand and the seal of 
the court, a complete bill of the costs made in such prosecution, including 
the sum paid by the county commissioners for the arrest and return of 
the convict on the requisition of the governor, or on the request of the 
governor to the president of the United States. Such bill of costs shall 
be presented by such clerk to the prosecuting attorney, who shall examine 
each item therein charged, and certify to it if correct and legal. 

''Sec. 13724. If the convict is sentenced to imprisonment in the peni
tentiary or to death, and no property has been levied upon, ·the sheriff 
shall deliver such certified cost-bill, having accredited thereon the amount 
paid on costs, with the convict, to the warden of the penitentiary. When 
property· has been levied upon and remains unsold, the clerk shall not 
certify to the sheriff the costs of such conviction, or part thereof, for 
payment from the state treasury, but the convict shall be delivered to 
such warden in pursuance of his sentence, upon payment of the costs of 
transportation. 

"Sec. 13725. In transporting convicts to the penitentiary, the sheriff 
may employ one guard for every two convicts transported; but the court 
may authorize a larger number, in which case a transcript of the order of 
such court shall be certified by the clerk thereof, under the seal thereof, 
and the sheriff shall deliver it to the warden of the penitentiary with 
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such convict. The sheriff shall receh·e eight cents per miie for mileage, 
five cents per mile for transporting each convict and six cents per mile 
for the service of each guard, the number of miles to be computed by the 
usual route of travel. 

"Sec. 13i26. When the clerk certifies on the cost bill that execution 
was issued according to the provisions of this chapter, and returned by 
the sheriff ';\o goods, chattels, lands or tenements, found whereon to 
levy,' the warden ·of the penitentiary shall allow so much of the cost
bill and charges for transportation as is correct, and certify such allow
ance, which shall be paid by the state." 

From these sections it is evident that there was ample provisiOn for the 
payment of costs and transportation charges in the case of women sent to the 
Ohio penitentiary before the law made it mandatory to send them to the Ohio 
reformatory for women. Section 3016 reads: 

"In felonies, when the defendant is convicted the costs of the justice 
of the peace, police judge, or justice, mayor, marshal, chief of police, con
stable and witnesses, shall be paid from the county treasury and inserted 
in the judgment of conviction, so that such costs may be paid to the 
county from the state treasury. In all cases, when recognizances are 
taken, forfeited and collected and no conviction is had, such costs shall 
be paid from the county treasury." 

Sections 13726 and 13727 General Code, providing for the payment of costs 
by the state, were originally parts of an act passed March 4, 1844, entitled "An 
act further to provide for the collection of costs in criminal cases." ( 42 0. L., p. 
30.) This act provided for the payment of costs by the state "in all cases of 
conviction of any person of any crime, punishment whereof is imprisonment in 
the penitentiary." It will be noted here that the object of the statute was to 
pay the costs of convicting any person convicted of any crime the punishment 
whereof is imprisonment in the penitentiary, and as to the provision for the 
payment of costs, the legislature had uppermost in mind the crime of which the 
person was convicted rather than the institution to which such person was being 
sent. It was provided that the warden of the penitentiary should certify to 
cost bills, but at that time no other institution was taking care of prisoners con
victed of felonies. If there had been such institutions at that time there is no 
doubt but that the superintendents of such institutions would have had similar 
duties imposed upon them. Some years after this act was passed, the Ohio State 
Reformatory was established and it has always been held that the above sec
tions, providing for payment of costs, included cases where the defendant was 
sentenced to the Ohio State Reformatory as well as to the penitentiary. This 
holding, I think, was correct since the prisoners sentenced to the reformatories 
for felonies were convicted of a crime "the punishment whereof is imprison
ment in the penitentiary" within the meaning of the act of March 4, 1844. 

The reformatory act provided: 

":\Iale persons between the ages of fifteen to twenty-one years, con
victed of felonies shall be sentenced to the reformatory instead of the 
penitentiary." 

This did not affect the status of the prisoners so far as this act was con
cerned since although they were sentenced to the reformatory, they were sen-
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tenced for a crime which was punishable by imprisonment in the penitentiary. 
Section 2134 of the act relative to the Ohio State Reformatory, provided: 

"In transporting a prisoner to the reformatory, the sheriff shall perform 
like duties, have like powers and receive like compensation as provided 
by law for transporting prisoners to the penitentiary." 

This is the only expression of the legislature regarding transportation of 
prisoners to the reformatory. There is no legislative expression at all con
cerning payment of costs by the state. However, as stated above, it has always 
been held that the costs and transportation charges in the case where prisoners 
are sentenced to the Ohio State Reformatory for felonies should be paid the 
same as when such prisoners are sentenced to the penitentiary. For the reasons 
stated above I believe this holding to be correct. The. act establishing the Ohio 
reformatory for women provided that women convicted of felonies should be 
sentenced to the Ohio reformatory for women instead of the Ohio penitentiary, 
but makes no express provision for payment of costs or transportation. 

Section 2148-5 G. C. provides: 

"In so far as applicable, the laws relating to the management of the 
Ohio state reformatory and the control and management thereof, shall 
apply to the Ohio reformatory for women." 

The reasoning outlined above, to the effect that the act of 1844, providing 
for the payment of costs and transportation in felony cases, applies to the Ohio 
state reformatory, is equally applicable to the present situation concerning the 
Ohio reformatory for women. These women, though sentenced to the Ohio re
formatory for women, have been convicted of crimes the punishment whereof is 
imprisonment in the penitentiary, and in the light of the reasoning just outlined. 
and the provision of section 2148-5 just referred to, it is my opinion that when a 
woman is convicted of a felony and sentenced to the Ohio reformatory for 
women, the costs and transportation to such institution should he pain by the 
state the same as if such women were sentenced to the Ohio penitentiary. 

:\IISDE.\IEAXORS. 

COSTS: 

The only provtston of law concerning the payment of costs in misdemeanor 
cases is section 3019 General Code, which provides as follows: 

"In felonies wherein the state fails, and in misdemeanors wherein 
the defendant proves insolvent, the county commissioners, at any regular 
session, may make an allowance to any such officers in place of fees, but 
in any year the aggregate allowances to such officer shall not exceed the 
fees legally taxed to him in such causes, nor in any year shall the aggre
gate amount allowed an officer exceed one hundred dollars." 

Under this section county commissioners may allow costs in misdemeanor 
cases wherein the defendant proves insolvent to the extent of $100.00 per year, 
but there is nowhere in the statutes any pro,·ision of law by which the state is 
made to reimburse the county for the payment of such costs. The fact that the 
defendant, when convicted, is sentenced to a state in:ititution does not carry with 
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it any such obligation independent of statute and therefore even though a woman, 
when convicted of a misdemeanor, is sentenced to the Ohio reformatory for 
women, the state is not liable for the costs in the "ase. 

TRANSPORT A TIO~ CHARGES: 

Section 13716 General Code reads: 

"\-Vhen a person convicted of an offense is sentenced to imprison
ment in jail, the court or magistrate shall order him into custody of the 
sheriff or constable, who shall deliver him, with the record of his con
viction, to the jailer, ii1 whose custody he shall remain in the jail of the 
county until the term of his imprisonment expire~ or he is otherwise 
legally discharged." 

Women sentenced to the Ohio reformatory for women for misdemeanors are 
sentenced either by the common pleas court, probate court, the mayor, justice of 
the peace, or police judge. 

When sentenced by the common pleas or probate court, the order of commit
ment should be addressed to the sheriff. 

In such case the transportation charges may be taken care of under section 
m7 of the General Code, which reads: 

"In addition to the compensation and ·salary herein provided, the 
county commissioners shall make allowances quarterly to each sheriff 
for keeping and feeding prisoners, as provided by law, for his actual 
and necessary expenses incurred and expended in pursuing or transport-. 
ing persons accused or convicted of crimes and offenses, in conveying 
and transferring persons to and from any state hospital for the insane, 
the institution for feeble minded youth, Ohio hospital for epileptics, boys' 
industrial school, girls' industrial home, county homes for the friendless, 
houses of refuge, children's homes, sanitariums, convents, orphan asylums 
or homes, county infirmaries, and all institutions for the care, cure, 
correction, reformation and protection of unfortunates, and all expenses 
of maintaining horses and vehicles necessary to the proper administration 
of the 'duties of his office. * * *" 

It will be noted from a reading of this section that the county commis
sioners may allow the sheriff in such cases his actual and necessary expenses 
incurred and expended in conveying such women to the Ohio reformatory for 
women. There is no provision in law whereby the state is obliged to reimburse 
the county for this expenditure. 

Neither do I know of any provision of Jaw imposing any obligation upon 
the state to pay the cost of transportation of prisoners to the Ohio reformatory 
for women when sentenced by the mayor, justice of the peace or police judge. 

DELINQUE~CY CASES: 

In regard to delinquency cases, section 2148-1 provides: 

"The Ohio reformatory for women shall be used for the detention 
of all females over sixteen years of age, convicted of a felony, mis
demeanor, or delinquency as hereinafter provided, and for the detention 
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of such female prisoners as shall be transferred thereto from the Ohio 
penitentiary and the girls' industrial school as hereinafter proYided." 

This department has held that girls between 16 and 18 years of age, found 
to be delinquent, may be committed to the Ohio reformatory for women. 

Section 1682 General Code, a part of the juvenile court chapter, reads: 

··Fees and costs in all such cases with such sums as are necessary 
for the incidental expenses of the court and its officers, and the costs 
of transportation of children to places to which they have been com
mitted, shall be paid from the county treasury upon itemized vouchers, 
certified to by the judge of the court." 

This section was originally a part of section 40 of an act passed April 23, 
1908, entitled "An act to regulate the treatment and control of dependent, neg
lected and delinquent children, and to repeal certain acts therein named." Section 
40, at page 202, reads: 

"This act shall be liberally construed to the end that its purpose may 
be carried out, to-wit: That proper guardianship may be provided for 
in order that the child may be educated and cared for, as far as practicable 
in such manner as best subserves its moral and physical welfare, and 
as far as practicable in proper cases that the parent, parents or guar
dians of such child may be compelled to perform their moral and legal 
duty in the· interest of the child. And all fees and costs in all cases 
coming within the provisions of this act, together with such sums as shall 
be necessary for the incidental expenses of such court and its officers, 
and together with the costs of transportation of children to places to 
which they may be committed, shall be paid out of the county treasury 
of the county upon itemized vouchers and certified to by the judge of 
the court." 

Xo express provtston is now made as to who shall convey girls to the girls' 
industrial school when committed for delinquency, but it has been held by this 
department that the probate judge may appoint, if he sees fit, a probation officer 
to accompany such girls and fix her compensation as he sees fit. 

1914 Opinions of the Attorney-General, Vol. 2, page 1275. 

Of course if the judge should order a regularly appointed probation officer 
to do this, such probation officer would only be paid his expenses. From the 
above it is seen that when a girl has been committed to the girls' industrial school 
for delinquency. she may be taken to such institution by a regularly appointed 
or especially appointed probation officer. The costs in that case, as well as the 
expense of transporting the girl to the girls' industrial school, must be paid by 
the county and no provision is made in law for the reimbursement of the county 
by the state. 

The Ohio reformatory for women statute simply provides that delinquent 
girls over 16 years may be committed to the Ohio reformatory for women instead 
of the girls' industrial school. Neither the statute relating to the costs in the 
case nor the statute relating to the powers of the court to order the probation 
officer to convey the delinquent child are affected by the Ohio reformatory for 
women law, and therefore it is my opinion that when the juvenile court sends 
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the delinquent child to the Ohio reformatory for women instead of the girls' 
industrial school, the costs of transportation to such institution are paid in the 
same manner as when the court commits the juvenile delinquent to the girls' 
industrial school. 

428. 

Very truly yours, 
JOSEPH ::\IcGHEE, 

A ttoruey-Gel!eral. 

TOLLS-RIGHT TO FIX TOLLS TO BE CHARGED BY BRIDGE Cmi
PAXY OWNING BRIDGE SPAKNlNG NAVIGABLE RIVER FOR::\IJKG 
COTER:\IINOUS BOU~DARY BETWEEK TWO STATES. 

1. In the matter of fixi11g a schedule of tolls to be charged by a bridge com
f!ally OWiling a bridge spanni11g a 11avigable ri-v·er forming the coter111inous bou11dary 
betwee11 two states, congress Jws the paramount right for the reaso11 that the traf
fic across said bridge is i11terstate in nature. 

2. But where cougress has 110t spoken, the two states upon the soil of which 
the ends of the bridge rest 1110}! by concurre11t action fix a schedule of rates. But 
11either stale alone can do so, excepti11g as to rates of toll from that state to the 
other state. . 

3. If the bridge company is clwrgi11g an 1111reasonable schedule of tolls for 
passage o<-·er the bridge, either the cow·ts of T¥ est Virginia or those of Ohio would 
have jurisdiction to grant relief. The federal courts would not hac•e such juris
diction. 

CoLUMnus, Omo, July 5, 191i. 

Hox. RoY R. CARPEXTER, Prosecutiug Attor11ey, Steubeuville, Ohio. 
DEAR Sm :-I have your communication of April 25, 191i, in which you ask for 

certain information. Your communication reads as follows: 

"At Steubenville, Ohio (Jefferson l'Otmty), there is a bridge across the 
Ohio river, owned by a corporation. This bridge is used for public traffic, 
vehicles, traction line and pedestrians. 

''There is a schedule of tolls ranging from five cents for foot passen
gers to ten dollars for traction engine. At present there is considerable 
complaint against the rates charged under this schedule. 

''Kindly inform me what commisoion or court or authority has. the 
power to regulate the toll over such bridge. I am aware of section 9312 
G .C., but I find nothing in connection therewith prescribing what authority 
may be appealed to in the matter of tolls." 

The matter about which you inquire in your communication raises an interest
ing and at the same time an important question. In order to arri,·e at a con
clusion which will bear investigation, it will be necessary to note a number of 
propositions which are more or less closely related to the direct question pro
pounded by you in your communication. The bridge mentioned therein extends 
from the Ohio side, across the Ohio river, to the \Vest Virginia side oi the river, 
the Ohio rinr being a navigable one. This statement of fact alone suggests the 
different elements to be taken into consideration in answering your question. 

vVe have suggested in this statement three different jurisdictions which we 
must consider, namely, the jurisdiction of the state of Ohio over the bridge. the 
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jurisdiction of the state of \\'est Virginia over the same, and the jurisdiction of 
the federal government O\'er it. The jurisdiction of the state of Ohio is raised 
because one end of the bridge rests upon the soil of the state of Ohio. The juris
diction oi the state of \\'est Virginia is raised because the other end of the bridge 
rests upon the soil of that state. And the fact that the bridge exends over and 
across a navigable ri,·er, raises the jurisdiction of the United States. 

1. Let us note from what source an individual or corporation gets authority 
to build a bridge crossing a navigable ri,·er, with permission to charge tolls upon 
those persons who desire to use the same. The courts are unanimous upon this 
proposition, and that is, that this right can be secured only from the legislature of 
the state in which the bridge is to be built. 

In Fall et a!. v. County of Sutter, et al. 21 Calif. 237, the court say: 

'·Franchises for erecting toll bridges, or ferries, being sovereign pre
rogatives, belong to the political power of the state and are primarily 
represented and granted by the legislature as the head of the political 
power." 

The court in a case reported in 76 Ga. 644, styled \Yelchel et al. v. State of 
Geo,rgia, holds that private individuals have no authority to erect a bridge across 
a navigable rinr and charge toll for the passing of persons over the river, unless 
they get their authority so to do from the proper authority of the state. 

In \\'right v. Nagle, 101 U. S. 798, we find the following language: 

"This court follows the supreme court of Georgia, that authority to 
grant the franchise of establishing and maintaining a toll bridge over a 
river where it crosses a public highway in that state is vested solely in the 
legislature, and may be exercised by it, or be committed to such agencies 
as it may select." 

In the opinion, p. 7Y4, the court say: 

"A grant of this franchise from the public in some form is therefore 
necessary to enable an individual to establish and maintain a toll bridge 
for public travel. The legislature of the state alone has authority to make 
such grant. It may exercise its authority by direct legislation, or through 
agencies duly established, having power for that purpose." 

2. Inasmuch as the Ohio river lies between two states, let us next consider the 
proposition how an individual or corporation could get the right to erect a bridge 
across a river running on the boundary between two states. 

The courts are harmonious upon the proposition that no one has the right to 
erect such a bridge except he be given authority to do the same by the legislatures 
of the two states between which the river forms the boundary. 

In The President, ~ranagers, etc., v. Trenton City Bridge Co .. 13 X. J. Eq. 46, 
the first two branches of the syllabus read as follows: 

"Upon principles of public law, it is cle!lr that the power of erecting 
a bridge, and taking tolls thereon, over a na,·igable river which forms the. 
coterminous boundary between two states can only be conferred by the 
concurrent legislation of both states. 

"\\'hen the power to make and maintain such bridge. and take tolls 
thereon, has been gi,·en by the joint legislature of both states. the principle 
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could hardly be admitted, that either state, by its separate legislation, could 
declare that no other bridge should be built across such river within cer
tain limits, and thus render the franchise exclusive." 

On p. 50 of the opinion we find the following language: 

"Independent of the provisions of this agreement, upon principles of 
public law, it would seem to be a principle too clear to admit of doubt, that 
the power of erecting a bridge within the territories of both states, and of 
taking tolls thereon, could only be conferred by the concurrent legislation 
of both states. K either state can, of its own authority, authorize a cor
poration to place piers, to erect a bridge, and construct a highway onr the 
navigable waters and within the territory of an adjacent state, much less 
can it confer upon such corporation the franchise of taking tolls within 
the territory of such state. That franchise is a branch of the so\·ereign 
prerogative. The conferring of it is an exercise of sovereign power. and 
the right can only be exercised within the territory of the sonreignty 
that confers. The principle, that Kew Jersey, alone, could neither confer 
the power of building the bridge or of taking tolls within the territory of 
Pennsylvania, is too clear to admit of dispute or to require an authority in 
its support. The principle was recognized and acted upon in the case of 
Middle Bridge Corporation v. Marks, 26 Maine R. 326." 

3. The principle is well established that neither state granting the pri\·ilege 
to build a bridge across a navigable river forming the boundary between two 
states, has any rights or jurisdiction over the end of the bridge located upon the 
soil of the other state. 

In Middle Bridge Corporation v. l'darks, 26 -:\fe. 326, the court say in the 
syllabus: 

"1. The legislature of this state cannot create a corporation and so 
authorize it to build a bridge, extending out of the limits of this state as 
to empower such corporation to collect toll of one who passes only upon 
that part of the bridge without the limits of this state. 

''2. And where no express promise is made, the law will not enable 
such corporation to recover toll or compensation, as on an implied one. 
against a person for merely passing over without their permission, and un
der any claim of right, such portion of the bridge as was erected by such 
corporation upon the territory of a foreign government." 

At p. 328 the court say in the opinion : 

"The legislature of this state had no power to authorize or create a 
corporation to build that end of the bridge, it being out of the limits of 
this state. As an incorporated body, therefore, the plaintiffs, by virtue of 
their act of incorporation, can have no claim to any use of a prh·ilege, or 
exercise of authority there." 

In the above case a bridge was built from the state of Maine into the Prodnce 
of X ew Brunswick, and the corporation was chartered under the laws of :\lain e. 

In Evansville & H. Traction Co. v. Henderson Bridge Co., 134 Fed. Rep. 9i3. 
there is a very interesting case upon this question. In the syllabus of said case the 
following langauge is used: 
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"A statute of Indiana cannot give a right to use a bridge across the 
Ohio river beyond low water mark, which constitutes the boundary line of 
the state." 

On p. 975 of the opinion the court uses this language: 

''Beyond this, however, is the question, much discussed at the hearing, 
as to whether the Indiana law can have any controlling effect upon the 
propositions im·olved in the case. ::\either by virtue of its enactment by 
the Indiana legislature, nor by the lesser matter of its acceptance by the 
defendant, could Indiana law have any vigor south of the low water line on 
the Indiana side of the Ohio river, which line is the boundary limit of the 
state of Indiana and of its jurisdiction. Even assuming that defendant's 
bridge is a public highway in Indiana, the laws of that state and the con
sent of defendant to accept the benefits thereof cannot give any .vigor to 
those laws in Kentucky. The mere acceptance of their benefits by a Ken
tucky corporation, with the consent and under the authorization of this 
state, does not bring those laws across the Ohio river even on a bridge. 
This seems clear enough, and, if the court be correct in that conclusion, 
the provisions of the Indiana law, both as respects the uses to which the 
Indiana end of the bridge may be put and as to the duties of the defendant 
in Indiana, may be let out of consideration, leaving us only to deal with 
the rights of the complainant and the duties of the defendant in this case, 
as they may be fixed by or as they may depend upon the laws of Kentucky 
alone." 

4. The principle of law is well established that in so far as the building of the 
bridge involves the navigability of a stream, the federal government has sole jur
isdiction under its power to regulate commerce between the states and with for
eign nations. 

In support of this proposition, we desire to call attention to the case of X ew
port & Cincinnati Bridge Co. v. The United States. 105 U. S. 4i0. In the syllahuo; 
the court say : 

"1. The paramount power of regulating bridges that affect the nad
gation of the navigable waters of the United States, is in congress. 

* * * * * * * * * $ * 
"3. The power of congress, in respect to legislation for the preserva

tion of interstate commerce, is free from state interference. \Vhen, there
fore, congress in a proper way declares a bridge across a navigable river of 
the United States to be an unlawful structure, no legislation of a state can 
make it lawful." 

On p. 475 of the opinion, Chief Justice \Vaite uses the following language: 

"The paramount power of regulating bridges that affect the navigation 
of the navigable waters of the United States is in congress. It comes from 
the power to regulate commerce with foreign nations and among the states. 
That the Ohio is one of the navigable rivers of the United States must be 
cpnceded. It forms a boundary of six states and the commerce upon its 
waters is very large." 

5. With the above fundamental principles in mind, let us now turn to a history 
of the legislation that has to do with the bridge about which you speak in your 
communication. 

Section 9310 G. C. provides as follows: 
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"A company organized to construct a bridge over the Ohio river may 
construct and maintain such bridge, with suitable avenues or approaches 
leading thereto, and with a single span or a draw, as it determines; but 
in either case, in order that the bridge may not obstruct the navigation of 
the river, it shall be built in accordance with an act of congress approved 
July 14, 1862, entitled, 'an act to establish certain post-roads,' or any act 
subsequently passed on the subject." 

In reference to fixing and collecting tolls for the use of any bridge erected 
across the Ohio river, section 9312 G. C. provides as follows: 

"Such company may fix and collect reasonable rates of toll for all per
sons, animals, vehicles and property passing or transported over the bridge, 
but which at no time shall exceed those.collected at the Covington and Cin
cinnati bridge. The company shall set up and keep in a conspicuous place. 
at each end of the bridge, a board on which the rate is written, painted, 
or printed in a plain, legible manner." · 

So much for Ohio legislation. 

Section 2014 of the West Virginia code provides as follows: 

"Corporations may be formed under the provisions of the first twenty
four sections of chapter 54 of the code, for the purpose of bridging the 
Ohio river. Any such corporation or any railroad company is hereby au
thorized to construct or maintain a bridge across said river in the manner 
now or which may hereafter be provided by the congress of the United 
States, upon complying with the requirements, conditions and provisions so 
prescribed, and not otherwise; and such corporation is authorized to take 
tolls for the passage of persons, railroad cars, engines, vehicles and other 
things passing on and over such bridge. * * *" 

I want to call attention right here to the fact that the laws of Ohio provide that 
reasonable rates of tolls may be fixed and collected by the company, while the \Vest 
Virginia Ia ws simply authorize the corporation to take tolls for the passage of 
persons, etc. 

Let us now turn to the legislation enacted by congress in reference to the 
erection of the bridge at Steubenville. The act was passed July 14, 1862, chapter 
167, 12 Statutes at Large, p. 569, and was, "An act to establish certain post-roads." 
The act provides that the bridge partly constructed across the Ohio river at Steu
betl\'ille, in the state of Ohio, abutting on the Virginia short of said river, is hereby 
declared to be a lawful structure. It further provides that when completed, it shall 
have been so constructed as to leave the navigation of the ri\·er unobstructed: also 
for certain dimensions, etc.; that said bridge is hereby declared to be a public high
way. and the act establishes a post-road for the purpose of transmission of mails of 
the United States, and provides that the parties interested therein. or either of 
them, are authorized to complete, maintain and operate said road and bridge when 
completed, as set forth in the preceding section (which section provides for dimen
sions. etc.), anything in any law or laws of the abo\·e named states to the contrary 
notwithstanding. 

6. Now. with all the above kept clearly in mind, the next important question 
that arises is as to whether the traffic carried on across the bridge is interstate 
commerce or not. If it be interstate commerce, the federal authorities have com-
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plete and final jurisdiction over all matters connected with the traffic over the bridge. 
This is one of the important questions raised in your communication and I shall 
therefore give it careful consideration. 

In Boyle v. The Philadelphia & Reading Ry. Co., 54 Pa. St. 310, the court, in 
the fourth branch of the syllabus, makes the following distinction: 

"'Toll' is a tribute or custom paid for passage, not for car~iage; some
thing taken for a liberty or privilege, not for a service." 

In Commonwealth v. Henderson Bridge Co., 99 Ky. 623, the court was called 
upon to pass upon such a question, and held: 

"This defendant company is not engaged in commerce or transportation 
at all. It has no authority or power or franchise to engage in commerce 
or transportation. It was simply authorized to build this bridge, and, when 
built, then the railroads that may be engaged in transportation, and so in
directly engaged in commerce, may transmit merchandise and passengers 
over its structure, in consideration of a reasonable rate of toll for so doing. 
This is all; nothing more." 

In the above case the bridge company was attempting to escape a franchise tax 
imposed by the laws of Kentucky, on the ground that it was engaged in interstate 
commerce. 

The above cases, and others which might be cited, seem to indicate that the 
traffic across a bridge of the kind under discussion is not interstate commerce in 
any sense of the term, and therefore would not under any circumstances be reg
ulated by congress. 

There is a case reported in 154 U. S. 204, styled Covington & Cicnninati Bridge 
Co., Plff. in Err., v. Commonwealth of Kentucky, which seems to decide this ques
tion the other way, although the language used in what might be termed the 
syllabus and the language used in the opinion proper, when compared with that 
used in the concurrence of the opinion, is, to say the least, very confu,ing; yet I 
feel that we can draw from this case certain principles which will control in the 
matter under consideration and which at least establishes the proposition that the 
traffic across a bridge of the kind under consideration is in the nature of inter
state commerce. In the syllabus it is stated: 

"A state has no -power to regulate tolls upon a bridge connecting such 
state with another state; congress alone has such power. 

"\Vhether two states can, in the absence of legislation by congress, fix, 
by reciprocal action, the rates of toll and fare 0\'er a bridge connecting such 
states, this court does not decide in this case. 

"A bridge across waters between two states and connecting such states, 
is an instrument of interstate commerce and traffic across it is interstate 
commerce." 

In studying the opm1on carefully, we find that the language used above is not 
warranted, from the real finding of the court. and, therefore, to ascertain what 
the court really decided, we must turn to the opinion itself. 

On p. 209 the court states the question involved in the case as follows: 

"This case involves the power of a state to regulate tolls upon a bridge 
connecting it with another state, without the assent of congress, and with
out the concurrence of such other state in the proposed tariff." 
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In discussing this question, the court further on in the opuuon lays down the 
fundamental principles which control in the matter of commerce, as follows: 

"I. Those in which the power of the state is exclusive; 

'"2. Those in which the states may act in the absence of legislation by 
congress; 

"3. Those in which the action of congress is exclusive and the states 
cannot interfere at all." 

In discussing these three propositions, the court say that one illustration of the 
cases coming under the second division, namely, wherein the states and congress 
have concurrent jurisdiction, is, "the construction of dams and bridges across the 
navigable waters." 

In its reasoning on p. 220 the court uses the following language: 

'•J t is clear that the state of Kentucky, by the statute in question, at
tempts to reach out and secure for itself a right to prescribe a rate of toll 
applicable not only to persons; crossing from Kentucky to Ohio, but from 
Ohio to Kentucky, a right which practically nullifies the corresponding right 
of Ohio to fix tolls from her own state. It is obvious that the bridge could 
not have been built without the consent of Ohio, since the north end of the 
bridge and its abutments rest upon Ohio soil; and without authority from 
that state to exercise the right of eminent domain, no land could have been 
acquired for that purpose. It follows that, if the state of Kentucky has 
the right to regulate the travel upon such bridge and fix the tolls, the state 
of Ohio has the same right, and so long as their action is harmonious there 
may be no room for friction between the states; but it would scarcely be 
consonant with good sense to say that separate regulations and separa.te 
tariffs ·may be adopted by each state (if the subject be one for state reg
ulation), and made applicable to that portion of the bridge within its own 
territory. So far as the matter of construction is concerned, each state 
may proceed separately by authorizing the company to condemn land within 
its own territory, but in the operation of the bridge their action must be 
joint or great confusion is likely to result." 

The court uses the following language on p. 222: 

'"\Ve do not wish to be understood as saying that, in the absence of 
congressional legislation or mutual legislation of the two states, the com
pany has the right to fix tolls at its own discretion. There is always an 
implied understanding with reference to these structures that charges shall 
be reasonable, and the question of reasonableness must be settled as other 
questions of a judicial nature are settled, by the evidence in the particular 
case." 

At the conclusion of the op11110n in this case we find language used which we 
feel can safely be relied upon in arriving at the conclusion as to what the ·court 
really found in the case before it. The language is as follows: 

";'.Ir. Chief Justice Fuller, l\Ir. Justice Field, Mr. Justice Gray and :O.fr. 
Justice V.,.hite concurred in the judgment of reversal, for the following 
reasons: 

"The se,·eral states have the power to establish and regulate ferries and 
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bridges, and the rates of toll thereon, whether within one state. or between 
two adjoining states, subject to the paramount authority of congress o,·er 
interstate commerce. 

"'By the concurrent acts of the legislature of Kentucky in 1846, and oi 
the legislature of Ohio in 1849, this bridge company was made a corpora-
tion of each state, and authorized to fix rates of toll. • 

"Congress, by the act of February 17, 1865, chap. 39, declared this 
bridg-e 'to be, when completed, in accordance with the laws of the states of 
Ohio and Kentucky, a lawful structure;' but made no provision as to tolls: 
and thereby manifested the intention of congress that the rates of toll 
should be established by the two states. 13 Stat. at L. 431. 

''The original acts of incorporation constituted a contract between the 
corporation and both states, which could not be altered by one state with
out the consent of the other." 

From the above, I feel I am safe in arriving at the following conclusions: 
1. One state alone cannot fix a schedule of charges or tolls for passage O\'er 

a bridge across a navigable stream located on the boundary between two states. 
This principle seems established beyond a doubt. 

2. Traffic over the bridge is in the nature of interstate commerce, or, in 
other words, it is commerce of such a nature that congress and the states con
cerned have concurrent jurisdiction over the matter of fixing tolls charged for 
such traffic. 

3. The right of congress to act in the matter of fixing tolls and tariffs for the 
traffic across the bridge is paramount but not exclusive. 

4. If congress does not speak through legislative action, its intention is man
ifested to the end that the states may concurrently act in the matter of fixing the 
tolls and tariff. 

5. If neither congress nor the states act in the matter· of fixing a rate of 
tariffs for passage across the bridge, the courts will grant relief in cases where the 
company owning the bridge charges an unreasonable tariff for passage across the 
same. 

\Vith these fundamental principles in mind. let us also remember, in view of 
what has been set out above, that the state of \Vest Virginia and the state of Ohio 
have concurrently granted the franchises to the said bridge company, to locate its 
bridge across the Ohio river; that congress has fixed no schedule or tariff of rates 
in the matter of passage across the bridge, simply having declared the bridge to be 
a legal structure when completed according to plans and specifications set out in 
the act; and that neither the state of Ohio nor the state of \Vest Virginia, nor 
both acting concurrently, have attempted to fix a schedule of rates that may be 
legally charg-ed by the bridge company. 

From all the above the answer to your question is fairly evident and is as 
follows: 

(1) The people interested might appeal to congress to fix a schedule of rates 
for passage across the bridge, inasmuch as the right of congress to act in this 
matter is paramount. 

(2) Inasmuch as congress has not seen fit to act in this matter, the people 
interested might appeal to the states of West Virginia and Ohio to act concur
rently in the matter of fixing a schedule of rates to be charged by the company for 
passage across the bridge. 

( 3) If the people interested do not care to appeal to congress or to the leg
islatures of the states of \Vest Virginia and Ohio for relief, they mig-ht, as sug
gested in Covington & Cincinnati Bridge Co. v. Commonwealth of Kentucky. supra, 
appeal to the courts. 
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But here the same question arises that we considered in reference to the law
making bodies. \Vhat court has jurisdiction over a matter such as this? Have the 
federal courts jurisdiction, or have the state courts jurisdiction? As said above, 
congress has the paramount right and power to enact legislation in reference to the 
tolls that may be charged for passage across the bridge, for the reason that the 
traffi~ is in the nature of interstate commerce; but congress has never acted in 
reference to this matter. Hence, I am of the opinion that the federal courts have 
nothing over which they may exercise jurisdiction. 

In 8 Fed. 190, there is a case styled Canada South. Ry. Co. v. International 
Bridge Co., which involves facts very similar to those under consideration. The 
Canada Southern Ry. Co. applied to the federal courts, asking them to determine 
the rate of tolls to be charged for the use of a bridge erected by the defendant, The 
International Bridge Co. This bridge company was chartered under the laws of 
the state of New York and the Dominion of Canada. In these charters no lim
itation was placed upon the rate of tolls to be charged for the use of the bridge 
by railway trains, but the directors were empowered to charge such tolls as they 
might deem expedient. The bridge rested upon the soil of the state of X ew York 
and the Dominion of Canada and was across navigable waters. 

Cm;gress had enacted some legislation in reference to the bridge, but said 
nothing about the rate of tolls. The defendant raised the question that the act 
of congress did not confer power upon the court to prescribe the compensation 
which the bridge company might charge for the use of its property, and that there
fore the court had no jurisdiction over the matter. The court held that the con
tention of the defendant was correct and dismissed the petition on the ground that 
it had no jurisdiction in the matter. In fact this case went so far as to almost 
hold that in no case could the courts assume jurisdiction to determine the matter 
of tolls unless express jurisdiction were given to it for this purpose. 

So that in view of the holding of the court in this case and of the fact that 
congress has enacted no legislation whatever in the case under consideration, in 
reference to the matter of tolls, it is my opinion that the federal courts have no 
jurisdiction over the matter. 

If the federal courts have no jurisdiction, have the courts of this state juris
diction, when we remember that one end of the bridge is on the soil of \Vest Vir
ginia? \Vould an order of the court bind the bridge company as to its rights on 
the \Vest Virginia side of the river? 

In State of :Maryland v. I'\ orthern Central Ry. Co., 18 Mel. 193, the court laid 
down the following propositions of law in the syllabus: "> 

"Corporations owing their corporate existence, in part, to the state of 
Maryland, and exercising their franchises therein, may be restrained from 
expending their funds for any other than corporate purposes anywhere. 

"A plea, by a corporation, to the jurisdiction of a :\Iaryland court, on 
the ground that the corporate property lies partly in another state, or that 
its corporate existence is derived, in part, from a charter of another state, 
is not tenable. 

"Such a corporation must, for the purposes of justice, be treated as a 
separate corporation by the courts of each state from which it derives its 
being; that is, is a domestic corporation to the extent of the state in which 
it acts, and as a foreign corporation as regards the other sources of its 
existence." 

In Alexander v. Tolleston Clu):>, llO Ill. 65, the court say in the syllabus: 

"A court of equity in this state has jurisdiction of a bill, the object of 
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which is to obtain an injunction to prevent the defendant from interfering 
with a right of way claimed by the complainant m·er lands situate in another 
state, where the defendants are personally served. The jurisdiction in 
equity by way of injunction is strictly ill perso11a111." 

1 n the opinion on p. i7 the court say: 

''The further objection made is, that the circuit court had no jurisdic
tion over the subject-matter of the action because the land was in another 
state. Appellant resided within the jurisdiction of the court and was per
sonally served with process. The object of the bill was to obtain an in
junction to prennt appellant from interfering with a right of way claimed 
by complainant o\·er lands situated in the state of Indiana, under a lease, 
the controversy involving the construction of the lease. The jurisdiction 
of equity by way of injunction is strictly ill perso11a111. It is well settled 
that courts of equity may decree the specific performance of contracts re
specting land situated beyond the jurisdiction of the state where suit is 
brought. The ground of this jurisdiction, as said l:iy Story, is, that courts 
of equity have authority to act upon the person; and although they can
not bind the land itself by their decree, yet they can bind the conscience 
of the party in regard to the land, and compel him to perform his agree
ment according to conscience and good faith." . 

So that in view of the above decisions it is my op11110n that the people in
terested might appeal to the courts of our state for relief. 

In passing, howenr, I desire to call attention to a case found in 234 U. S. 317, 
styled Ft. Richmond, etc., v. Board of Chosen Freeholders, etc. The finding in 
this case is broad enough to permit the legislature of the state of Ohio to act alone 
in so far as tolls to be charged for passage from the state of Ohio to the state 
of \\'est Virginia is concerned; but the legislature of the state of Ohio could not 
act in so far as passage from the state of \Vest Virginia to Ohio is concerned. 
Hence, if you should simply desire to control the rates of passage from the state 
of Ohio to the state of West Virginia, the legislature of Ohio could act independ
ently of that of \Vest Virginia. 

Very truly yours, 
}OSEPH l\lcGHEE, 

Attorney-General. 
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429. 

TOWXSHIP CLERK-SALARY XOT TO EXCEED $150.00 PER ANXU:O.I. 

The tow11ship cle1·k is ellfitled to receive, as his compeusation for a11y one 
)'ear, the sum of uot to exceed $150.00. 

Amou11ts recei<-·ed over and above the sum of $150.00 by the towuship clerk 
should be retumed to the IOW11ship treasury. 

CoLU.MBIJS, OHIO, July 6, 1917. 

Ho~. EARL K. SoLETHER, Prosecuti11g Attomey, Bowli11g Gree11, Ohio. 
DEAR SrR :-In your letter of June 14, 1917, previously acknowledged, you 

request my opinion as follows: 

"Referring to the examination of the township accounts of Henry 
township, \Vood county, Ohio, from August 22, 1914, to November 3, 1916, 
by State Examiner C. ·c. Davis, you will find the following finding: 

"(7) Clerk. William B. Henning, received as follows: 
"For 1914, amount paid, $250.00; excess, $100.00. 
"For 1915, amount paid, $250.00; excess, $100.00. 
"For 1916, amount .paid, $262.50; excess, $111.50. 
''Total finding of $311.50 being made against Mr. Henning. 
"You will further note that the examiner made findings against the 

trustees of this township for the reason that stone road ·improvements 
had not been made under the subdivision covered by section 6999 G. C. 

"These findings against the trustees were later cancelled by the bureau 
of inspection and supervision of public offices for the reason that a further 
examination of the stone road books of this township showed that this 
township was improving its roads under the provisions of sections 6976 
to 7018 G. C. inclusive. I made an extensive examination of the stone 
road books of this township and found that they had been improving 
under these sections ever since the law was enacted, and upon this show
ing being made to the bureau of inspection they promptly cancelled the 
finding against the trustees. 

"It seems to me that the same reasoning would apply in the case of the 
clerk, as according to section 6999, he is entitled to services performed 
under sections 6976 to 7018 inclusive, an allowance not to exceed $100.00 
in any one year. Section 3294 G. C. limits the amount to be paid to the 
trustees to $150.00 per year, and section 3308 limits the amount a clerk is 
entitled to receive to $150.00 per year. If the trustees are entitled to the 
additional $100.00 under section 6999, I can see no reason why the clerk 
should not receive pay for his services under this same section not to 
exceed $100.00 per year. 

"In view of the above facts, I wish you would render me an opinion 
as to whether the finding against the clerk is correct." 

Your inquiry calls for a consideration of those sections of the General Code 
which provided for the compensation of a township clerk prior to the enactment 
of what is commonly called the Cass road law. 

General Code section 3308 provides as follows: 

''The clerk shall be entitled to the following fees, to be paid by the 
parties requiring the service; twenty-five cents for recording each mark 
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or brand; ten cents for each hundred words of record required in the 
establishment of township roads, to be opened and repaired by the parties; 
ten cents for each hundred words of records or copies in matters relating 
to partition fences, but not less than twenty-five cents for any one copy, 
to be paid from the township treasury; ten cents for each hundred words 
of record required in the establishment of township roads, to be opened 
and kept in repair by the superintendents; for keeping record of the 
proceedings of the trustees, stating and making copies of accounts and 
settlements, attending suits for and against the township and for any 
other township business the trustees require him to perform, such reason
able compensation as they allow. In no one year shall he be entitled to 
receive from the township treasury more than one hundred and fifty 
dollars." 

The above section is followed in ascertaining the compensation of the town
ship clerk in all township matters, that is, in all matters in which the township 
as a whole is interested or matters which would be considered "township business." 

Under the General Code sections which provide how township roads should 
be improved, and especially under the subdivision beginning with section 6976 
and ending with section 7018, a certain plan was permitted for road improvement 
by township trustees. Said plan provided that when a petition of one hundred 
or more taxpayers of such township was presented to the trustees of the township, 
praying for the improvement of the public roads within such township, and which 
includes a road running into or through a village or city, that the township trustees 
should submit the question of such improvement to the qualified electors of the 
township at a general or special election held therein, and that if said proposition 
carried, then the roads of said township should be improved as provided by said 
subdivision. 

It is a separate and distinct plan and is distinguished from the other plans 
set forth in the various subdivisions of said chapter in which the same is found 
by being a complete scheme of procedure and different from that which was fol
lowed when acting under other subdivisions of said chapter. Under said sub
division the township trustees, by virtue of section 6999, are entitled to a com
pensation other and different from their regular compensation as such trustees. 
That is, under said subdivision the township trustees are entitled to the sum of 
$2.00 per day for the time actually employed in addition to the fees allowed 
otherwise by law for other services. For other township services generally town
ship trustees are only entitled to the sum of $1.50 per day. 

It is also provided in said subdivision that the township treasurer shall re
ceive compensation other and different from his regular fees as such township 
treasurer. That is to say, for handling the township money generally the town
ship treasurer receives the sum of two. per cent., but under the subdivision of 
said chapter, above referred to, and as provided by General Code section 7015, 
the township treasurer ;hall receive and disburse the monies arising from the 
provisions of the subdivision of this chapter, and shall receive as compensation 
therefor one-half of one per cent. of the first ten thousa.nd, or less, distributed 
in any one year, and one-fourth of one per cent. of any amount in excess of ten 
thousand dollars, to be paid out of the township funds, and he shall receive no 
other compensa~ion for services rendered under said subdivision of said chapter. 

It is also provided in said subdivision of said chapter, and in section 6999: 

"The trustees shall allow the township clerk for his scr·;:iccs 1111dcr 
such subdh-ision a reasonable compensation not to exceed one hundred 
dollars in any one year." 
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The sen·ices of the township clerk, under such 'subdi\·ision of said chapter, 
are no different than are the services of the township trustees different from their 
other services as township trustees, and are no different than are the sen-ices 
of the township treasurer different from his regular duties as such township 
treasurer. How a distinction could be made between these different officials is 
a thing I am not quite able to understand. 

Under section 3294 G. C., the compensation of any trustee, to be paid from 
the treasury of the township, shall not exceed in any one year the sum of 
$150.00, but said sum is or may be made up in part of the $2.00 per clay which 
is allowed such trustees under the subdivision of said chapter, and in part of the 
$1.50 per day which is allowed under section 3294 G. C. 

Section 3308 G. C. provides: 

''Jn no one year shall he (the clerk) be entitled to recen·e from the 
township treasury more than $150.00." 

Said $150.00 may be made up of such reasonable compensation as the t:Dwn
ship trustees may allow the township clerk for his services under the subdivision 
of the chapter, above referred to, or it may be made up 'from the fees for services 
performed in other township matters, but in either event whene\·er the amount 
of such fees, or whenever the amount of such reasonable compensation, reaches 
the amount of $150.00 in any one year, then under the provisions of section 3308 
no greater 2mount can be paid. 

I do not understand that the bureau of inspection and supervision held that 
your township trustees could draw more than $150.00 in any one year. As I 
understand it, what the bureau did hold was that the amount which the trustees 
could draw was ascertained for the services rendered under the subdivision of 
said chapter above referred to, at the rate of $2.00 per day, under section 6999, 
instead of at the rate of $1.50 per day, as provided by section 3294 G. C., and 
that the whole amount could not, in any one year, exceed the sum of $150.00. The 
same reasoning would apply to the township clerk if his services for matters out
side of those rendered under the subdivision of the chapter above referred to 
amounted to the smn of $150.00. Then no matter what the trustees should allow 
him under ·section 6999, he would not be entitled to receive the same from the 
township treasury on account of the prohibition contained in section 3308. 

In the same opinion of my predecessor, above referred to, the following lan
guage is used : 

"I ·am of the opmwn that for services rendered by the township clerk 
in the performance of duties required by the statutes governing the afore
said plan of township road improvement, said clerk is entitled to a reason
able compensation not to exceed $100.00 in any one year, to be allowed by 
the township trustees under authority of section 6999 of the General Code. 
and that said compensation is in lieu of any allowance for such sen·ice 
under authority of section 3308 G. C., a11d is subject to tlze limitatioll of 
o11e luwdred a11d fifty dollars per year ptoz·ided b:y said scctio11.'' 

I concur in the above and, answering your question, advise you that the finding 
of the examiner is correct and that the township clerk should return the amount 
of such finding to the township treasurer. 

Yery truly yours, 
JOSEPH ::\JcGHEE, 

A ttor11e:;-Gencral. 
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STATE HIGHWAY DEP.-\RDIEXT-:\10.\"EY SPEXT BY SAID DEPART
:\IEXT-SHOULD BE TAKE.\" I~TO COXSIDERATIOX-IX DETER
:\IIXATIOX OF A:\IOCST OF PRDIIU:\I DCE FRO:\I STATE TO IX
DCSTRIAL c;:0:\1:\IISSIOX. 

The amorwt of III01lC}' paid out b:y the state high,,·ay department for labor, 
either directly or through au agent, under the provisions of section 1209 G. C., 
should be included in the amolllll of 11!01le)' spe11t by the state duri11g the precedi1191 
fiscal year a11d the premium thereo11 should be ta/{en c.are of as pro< ided in scctio1~ 

1465-64 G. C. 

CoLntscs, OHIO, July 6, 1917. 

Hox. CuxTox CoWEX, State Highll·ay Commissio11er, Columbus, Ohio. 

DE.\R SIR :-I ha,·e your communication of June 5, 1917, which reads as follows: 

"Attached hereto please find statement of the Industrial Commission 
of Ohio addressed to Edmund Burke claiming a premium of $112.00 conr
ing the employment of twenty employes by Mr. Burke as an employer. 

"I am submitting herewith copy of a contract which this department 
has with :\Ir. Burke for the improvement of section 'I' of the Columbus
:\Iillersburg road, I. C. H. Xo. 23, in Knox county, and respectfully request 
that you advise me whether :\Ir. Burke or this department is liable for the 
payment of the premium requested by the Industrial Commission.'' 

Your question arises under the following statement of facts and provisions 
of law. 

Your department originally let a contract for the improvement of section "I" 
of the Columhus-:\Iillershurg road, I. C. H. Xo. 23, in Knox county. The <,riginal 
contractor failed to proceed with the work as provided in the contract ancl your 
department, under the prO\·isions of section 1209 G. C., took the work onr and is 
completing it under what is termed force account. 

Said section 1209 G. C. reads in part as follows: 

··If, in the opinion of the state highway commissioner, the contractor 
has not commenced his work within a reasonable time. or does not carry 
the same forward with rea<;onable progress, or is improperly performing 
his w~rk, or has abandoned, or fails or refuses to complete a contract 
entered into under the provisions of this chapter (G. C. Sees. 1178 to 
1231-3), the state highway commissioner shall have full power and au
thority to enter upon and construct said improvement either by contract, 
force account or in such manner a, he may deem for the best interest 
of the public, paying the full costs and expense thereof from the balance 
of the contract price unpaid to said contractor, and in case there is not 
sufficient balance to pay for said work, the state highway commissioner 
shall require the contractor or the surety on his bond to pay the cost of 
completing said work. '~ ':' '~" 

In completing this improvement under force account, you employed Edmund 
Burke as \·our agent and entered into a contract with him for the completion of 
the ~ame .. The contract \\"hic:h you attached to your cummunication is too lengthy 
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to set out in full, but I will quote the parts. of same which are necessary to 
enable me to render an opinion upon the matter submitted in your communication. 

The ''SECOXD" provision of said contract reads as follows: 

"SECOXD: The party of the second part agrees to act as the agent 
of the party of the first part in employing all necessary labor. teams and 
all employes necessary in the completion of the work. The number of said 
teams, laborers and other employes and the price to be paid for their 
services, shall be 'subject to the approval of the party of the first part, 
except that party of the second part agrees to furnish competent foremen 
to be approved by the party of the first part for the sum of $4.00 per 
day. The compensation of said laborers, teams and other employes shall 
be paid by the party of the first part." 

The "FOURTH" provision of said contract reads as follows: 

''FOURTH: The party of the second part agrees to supervise the 
work of completing said improvement according to the plans and specifi
cations heretofore prepared therefor on file in the office of the state high
way commissioner and to the satisfaction and acceptance of the party of 
the first part. The party of the second part agrees to so supervise and 
superintend the completion of the said work that no damage will result to 
third persons and be responsible for any damage that may result by reason 
of any unlawful act on its part or the part of the laborers, foremen and 
other employes acting under its supervision and control." 

From these two provisions it will be readily seen that Edmund Burke is merely 
the agent of the state of Ohio in the matter of the completion of this highway, and 
is not responsible for the payment of the premium for injury to the men, unless it 
be due to his own unlawful act or the unlawful act of his foremen and employes. 

If Edmund Burke is not liable for the payment of this premium of $112.00, the 
question then arises, is the state of Ohio liable for the payment of same? In 
order to ascertain this it will be necessary for us to note the provisions of a 
number of sections which have to do with what is termed the workmen's compen
sation law of the state. 

Section 1465-60 G. C. reads in part as follows: 

''The following shall constitute employers subject to the provisions of 
this act ( ·~ * *) : 

"1. The slate and each county, city, township, ii1corporated village 
and school district therein. 

''* * *" 

Section 1465-61 G. C. reads in part as follows: 

"The terms 'employe;' 'workman' and 'operati,·e' as used in this act, 
shall be construed to mean : 

"1. Every person in the service of the state, or of any county, city, 
township, incorporated village or school district therein, including regular 
members of lawfullv constituted police and fire departments of cities and 
villages, under any-appo.intment or contract of hire, express or implied, 
oral or written, except any official of t.he state, or of any county, city, 
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township, incorporated village or school district therein. Provided that 
nothing in this act shall apply to policemen or firemen in cities where 
policemen's and firemen's pension funds are now or hereafter may .be estab
lished and maintained by nninicipal authority under existing laws. 

"* * ::: ~' 

From the provisions of these two sections I think it is quite evident that the 
state, in the matter suggested by you, is liable for the payment of a premium, for 
the reason that it has in its employ persons as set out in section 1465-61 G. C. 
If it is liable for a premium, for what premium is it liable? 

Section 1465-62 G. C. reads as follows: 

''Every employer mentioned in subdivision one of section thirteen 
hereof (G. C. Sec. 1465-60), shall contribute to the state insurance fund 
in proportion to the annual expenditure of money by such employer for 
the service of persons described in subdivision one of section fourteen 
hereof (G. C. Sec. 1465-61), the amount of such payments and the method 
of making the same to be determined as hereinafter provided.". 

Section 1465-63 G. C. reads as follows: 

'The amount of money to be contributed by the state itself, and by 
each county, city, incorporated village, school district or other taxing 
district of the state shall be, unless otherwise provided by law, a sum 
equal to one per centum of the amount of money expended by the state 
and for each county, city, incorporated village, school district or other 
taxing district respectively during the next preceding fiscal year for the 
service of persons described in subdivision one of section fourteen hereof 
(G. C. Sec. 1465-61)." 

From the provisions of these two sections it is evident that the state must 
contribute, to the state insurance fund, one per cent. of the amount expended by 
it in any one year. 

Section 1465-64 G. C. reads as follows: 

"In the month of January in the year 1914 the auditor of state shall 
draw his warrant on the treasurer of state in favor of said treasurer as 
custodian of the state insurance fund, and for deposit to the credit of said 
fund, for a sum equal to one per centum of the amount of money ex
pended by the state during the last preceding fiscal year, for the service 
of persons described in subdivision one of section fourteen hereof (G. C. 
Sec. 1465-61), which said sums are hereby appropriated and made avail
able for such payments; and thereafter in the month of January of each 
year. such sums of money shall in like manner be paid into the state insur
ance fund as may be provided by law; and it shall be the duty of the 
Industrial Commission of Ohio to communicate to the general assembly 
on the first day of each regular session thereof, an estimate of the aggre
gate amount of money necessary to be contributed by the state during the 
two years next ensuing as its proper portion of the state insurance fund." 

\Vhat answer to your question do we obtain from the provisions of the 
sections herein quoted? It is evident that the state is not liable for the payment 
of the premium of $112.00. However, the amount of money that your depart-
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ment pays out during any one year, directly or through an agent, for the completion 
of contracts, under and by virtue of the provisions of section 1209 G. C., should be 
taken into consideration in arriving at the conclusion as to the amounts to be 
paid into the state insurance fund under the pro\·isions of section 1465-64 G. C. 

Hence, answering your question specifically, neither ;\fr. Burke nor your de
partment is liable for the payment of the premium of $112.00. But the matter 
of the premium paid would be regulated by the provisions of section 1465-64 G. C. 

430. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

KAUSTINE CHDIICAL CLOSETS-LDIITATIOX UPOX THE USE OF 
SAME. 

The state board of health has authority to permit the usc of Kaustinc chemical 
closets subject to the following li111itations: 

Such closets may not be i11stallcd in a school house or other building. See 
S ecs. 12600-65 and 12600-218 G. C. 

They may not be installed within two (2) feet of any lot or alley line, or 
twenty (20) feet of any street line or auy building of human habitat·ion or occll
pancy, or ·within fifty (50) feet of all.)' cistem, well, sprillg, or other source of water 
supply used for drinking or culinary purposes, whether they are located 011 the 
same or an adjoining lot or premises. 

See Sec. 12600-267 G. C. 
Sec. 12600-267 G. C., relating to the COilstruction of privy vaults, has 110 appli

cation to Kaustiue chemical closets. 

CoLUMBt:s, OHIO, July 6, 1917. 

The State Board of Health, Columbus, Ohio. 
GE~TLEME~ :-I have your letter of recent rate, as follows: 

"Section 12600-65 G. C. in specifying school building sanitation, states 
·~· * * \Vhere water supply and sewerage systems are not available 
no sanitary equipment shall be installed within the building. but 
pumps in lieu of drinking fountains, closets and urinals in the above pro
portions shall be placed upon the school building grounds, and no closets 
or urinals shall be placed nearer any occupied building than fifty (50) 
feet.' 

"Section 12600-267 G. C. prescribes the location of privy vaults and pro
hibits their construction within fifty (50) feet of any school building. 
Section 12600-268 prescribes the construction of vaults specifying materials 
and methods. 

"In an opinion date July 25, 1916, the attorney-general states '\Vhat
ever may be claimed for the Kaustine system chemical closets, it must 
certainly be regarded as a sanitary equipment for the uses and purposes 
for which it has been originated, and it is my opinion that the sweeping 
pro\'isions of section 12600-65 G. C., supra, clearly prohibits the ii1stalla
tion of this or any similar device inside of a school building in this state.' 

"\\'e desire to bring the abo\·e to your attention in connection with a 
request for consideration of what power the state board of health may 
have to adopt regulations pertaining to the installation, use and mainte-
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nance of chemical closets. \Ve believe that cognizance of the ad,·antages 
of chemical closets over privy vaults, as this term is generally accepted, 
may properly be taken, at the same time recognizing the limitations of 
chemical closets, their inferiority to plumbing and the construction and 
maintenance which should be required. Obviously, in our opinion, the 
above sections of the General Code do not recognize any dc\·ice which 
might be considered intermediate between plumbing fixtures and privy 
vaults, and as chemical closets must be considered sanitary equipment and 
not plumbing fixtures, the privy vault requirements seem to apply to them. 
\\' e have in mind that it may be just and proper to put into effect regula
tions which will satisfactorily control the location, construction, installation, 
use and maintenance of chemical closets, recognizing their ad,·antages and 
limitations. 

''It is respectfully requested that you furnish this department an opin
ion in answer to the following: 

"1. In enforcing the state building code (sections 12600-1 to 12600-
282 G. C.), has the state board of health authority to permit the installation 
and use of chemical closets? 

"2. If so, (a) must such equipment be located and installed as pre
scribed by sections 12600-267 and 12600-268 G. C., pertaining to privy \'aults? 
or (b) has the state board of health authority to adopt and enforce regu
lations to control the location, construction, installation, use an~l mainte
nance of chemical closets and urinals?" 

I am also in receipt of a copy of a report of a committee appointed by your 
board concerning the Kaustine chemical closet. with the recommendations of such 
committee as to the usc of such closet. 

Section 1237 G. C. reads: 

''The state board of health >hall ha\·e supcrnqon of all matters re
lating to the preservation of the life and health of the people and have 
supreme authority in matters of quarantine, which it may declare and 
enforce, when none exi>ts, and modify, relax or aboli:,h, when it has been 
established. lt may make special or standing orders or regulations for pre
venting the spread of contagious or infectious diseases, for governing the 
receipt and conveyance of remains of deceased persons, and for such other 
sanitary matters as it deems best to control by a general rule. It may 
make and enforce orders in local matters when emergency exists, or when 
the local board of health has neglected or refused to act with sufficient 
promptness or efficiency, or when such board has not been established as 
prm·ided by law. In such cases the neces>ary expense incurred shall be 
paid by. the city, village or township for which the sen·ices are rendered.'' 

Section 1261-2 G. C. reads: 

''It shall be the duty of the state board of health, within ninety days after 
the passage and approval of this act, to appoint an elector of this state to 
fill the office of state impector of plumbing, and to hold office until such 
a time as his successor may be appointed and qualified. The person so 
appointed must be a plumber with at least ten years' experience. The state 
board of health shall have the power to make and enforce rules and regu
lations governing plumbing to carry out the proyi,ions of this act." 
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Section 12600-65 G. C. reads: 

"Sauitatiou. \\"here a water supply and sewerage system are avail
able a sanitary equipment shall be installed as follows: 

''In the superstructure of the building one sink and one drinking foun
tain shall be installed on each floor to each six thousand (6,000) square 
feet of floor area or less. 

"In the basement one sink and one drinking fountain shall be in
stalled on the males' side, and the same on the females' side to each three 
hundred and fifty ( 350) pupils, or less. 

"Sinks shall be the ordinary slop sinks, or in lieu of same, lavatories 
may be used providing the waste plug or stopper has been removed. 

"Sanitary schoolhouse drinking fountains with jet giving a continuous 
flow of water shall be installed, and no tin cups or tumblers shall be allowed 
in or about any school building. 

"In libraries, museums and art galleries there shall be provided the 
following fixtures, viz.: 

"One water closet to each one hundred (100) females, or less. 
"One water closet to each two hundred (200) males, or less. 
"One urinal to each two hundred (200) males, or less. 
"The above to be based upon the actual number of persons to be accom

modated, the capacity, being established as prescribed under section 12, 
means ot egress. 

. "In all other school buildings there shall be provided· the following 
fixtures, viz.: 

"One water closet for each fifteen (15) females, or less. 
"One water closet for each twenty-five (25) males· or less. 
"One urinal for each fifteen (15) males or less. 
''Toilet accommodations for males and females shall be placed in sep

arate rooms, with a traveling distance between the same of not less than 
twenty (20) feet. . 

"Juvenile or short closets shall be used for primary and grammar 
grade schools. This does not apply when latrine closets are used. 

"In buildings accommodating males and females it shall be presumed 
that the occupants will be equally divided between males and females. 

"Where water supply and sewerage systems are not available no sani
tary equipment shall be installed within the building, but pumps in lieu 
of drinking fountains, closets and urinals in the above proportions shall 
be placed upon the school building grounds, and no closets or urinals shall 
be placed nearer any occupied building than fifty (50) feet. 

"\Vhere pumps or hydrants are used the outlet shall be inverted. 
"Buildings more than three stories in height shall be provided with 

toilet rooms in each stnry and basement, and in these shall be installed 
water closets and uriuals in the above required ratios in proportion to the 
number of persons to Le accommodated in the various stories. 

"Toilet rooms for males shall be clearly marked 'Boys' toilet' or 'Men's 
toilet' and for females 'Girls' toilet' or 'Women's tilet'." 

Section 12600-267 General Code r~ads : 

"Location of Vault. l\o vault. manure pit, open top cesspool, septic 
tank or other reservoir which is used as a privy or receptacle for human 
or animal excreta shall be located witbir1 two (2) feet of any lot or alley 
line or twenty (20) feet of any street line or any building of human 
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habitation or occupancy or within fifty (50) feet of any cistern, well, 
spring or other source of water supply used for drinking or culinary pur
poses. whether they are located on the same or an adjoining lot, or 
premises. 

"Exception. Xo pri\")' vault shall be located within fifty (50) feet of 
any school building." 

Section 12600-218 G. C. reads : 

'·TVater Closets Prohibited. Pan, valve, plunger, offset washout and 
other water closets except latrines having ill\•isible seals or an unventilated 
space, or the walls of which are not thoroughly washed at each discharge 
are prohibited. 

''Long hopper water closets, and similar appliances shall not here
after be installed in any building. 

''The provisions of this section shall also apply to the dry closet 
system or other system of closets in which the venting, back venting or 
local venting is to be made otherwise than in this code prescribed." 

On July 25, 1916, Opinions of the Attorney-General, 1916, Vol. II, page 1276, 
my predecessor, Hon. E. C. Turner, rendered an opinion in which he held that 
"Indoor chemical closets may not be installed in school houses in view of the 
provisi<;>ns of section 12600-65 G. C." 

In that opinion Mr. Turner said: 

"It is contended by counsel that the Kaustine system is a private sew
age disposal system, and as such is not comprehended within the prohibi
tions contained in the section just quoted, and the further argument is 
offered that the system should not be brought within the terms of the 
statute for the reason that it was not originated until several years after 
the building code had been in force. 

''\Vhatever may be claimed for the Kaustine system it must certainly 
be regarded as a sanitary equipment for the uses and purposes for which 
it has· been originated, and it is my opinion that the sweeping provisions 
of section 12600-65 G. C., supra, clearly prohibit the installation of this 
or any similar device inside a school building in this state." 

:\Ir. Turner in that opinion took the view that the Kaustine chemical closet 
was "Sanitary Equipment" within the meaning of Sec. 12600-65- G. C. 

I agree with this view, and after carefully reading the report of the special 
committee above referred to, I am of the opinion that in determining when and 
where the chemical closet may be used within the provisions of the building code, 
we should view this closet as a "dry closet" which is, of course, also sanitary equip
ment. That it should not be classed as a "privy vault," I am satisfied after reading 
the \'arious provisions that apply to such vaults. 

The state building code, while not expressly authorizing the use of "dry 
closets," recognizes their use in several of its provisions, and in view of this and 
the provisions of Sec. 1237 to the effect that the board of health may make regu
lations "for such other sanitary matters as it deems best to control by a general 
rule." I am of the opinion that the board has authority to permit the use of these 
closets subject, however, to the following limitations: 

Such closets may not be installed in a school house or other building. See 
Sse. 12600-65 and 12600-218 G. C. 

They may not be installed within two (2) feet of any lot or alley line, or 

i-Yol. 11-A. G 
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twenty (20) feet of any street line or any building of human habitation or occu
pancy, or within fifty (50) feet of any cistern, well, spring, or other source of 
water supply used for drinking or culinary purposes, whether they are located 
on the same or an adjoining lot or premises. 

See Sec. 12600-267 G. C. 
Sec. 12600-268 G. C., relating to the construction of pri,·y vaults does not, I 

think, have any application. 

431. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-Ge11Cral. 

INDUSTRIAL COMMISSIOl\'-HAS RIGHT TO CO~L\WTE AWARDS 
:'-dADE IN CASE: OF PERMANENT TOTAL DISABILITY. 

1. Section 1465-87 G. C. as amended by 107 0. L. 162, authori:::es the industrial 
commission to commute awards made in cases of permanent total disability, in ad
dition to awards made in cases of death. 

2. Commutation may be made of awards which have been made prior to the 
date when said amendment became effective. 

CoLUMBUS, OHIO, July 6, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GE:-iTLEMEN :-On June 29, 1917, you made the following request for my opinion: 

"On the 24th day of January, 1916, Hon. E. C. Turner rendered an 
opinion with respect to the allowance of lump sum awards in cases of 
permanent total disability. The opinion of Mr. Turner, as set forth in 
this communication, was to the effect that the commission was without 
authority to make lump sum awards in cases of this character. 

"\Ve desire, in this connection, to call your attention to the following 
language contained in section 1465-90 of the General Code, as same is em
bodied in house bill 506, passed by the last general assembly: 

"'The commission under special circumstances, and when the same is 
deemed advisable, may commute pa)•ments of compensation or benefits to 
one or more lump sum payments.' 

''The commission requests that you express an opinion as to whether 
or not the above amended section will apply to application for lump sum 
awards in claims involving permanent total disabilities which were sustained 
prior to the date on which the amendment became effective. 

"The case is rather urgent, and we respectfully request your opinion 
at the earliest possible date." 

The section which you quote is Sec. 1465-87 G. C., instead of 1465-90. This 
section as it stood prior to the amendment of 107 0. L. 162, reads: 

"The board, under special circumstances, and when the same is deemed 
advisable, may commute periodical benefits to one or more lump sum pay
ments." 

As amended (107 0. L. 162), it reads: 

"Sec. 1465-67. The commission, under special circumstances, and when 
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the same is deemed advisable, may commute payments of compensation 
or benefits to one or more lump sum .payments." 

The opinion of Attorney-General Turner, to which you refer, was based on the 
theory that old section 1465-87 only authorized commutation of be11efits payable 
to the dependents of killed employes, ·while there was no authority to commute 
compensatio11s payable to injured employes. 

This distinction has been eliminated by the legislature in amending this sec
tion by the addition of the words, ''Payments of compensation or," and the omis-. 
sion of the word, "periodical;" and as Sec. 1465-90 G. C., and other sections of 
the act, give the board full power and authority to determine all questions within 
its jurisdiction, said section 1465-87 as amended, puts the commutation of com
pensation and benefits squarely within the jurisdiction of the board. 

The amendment of Sec. 1465-87, conceding that the same was necessary in order 
to allow the board to commute periodical payments of compensation in case of 
permanent total disability, does not interfere in any way with any right which 
existed before the amendment. As the law stood prior to the amendment, the 
fund was presumably liable for the total amount of compensation awarded, but the 
same could only be paid in periodical payments, no matter how urgent might be 
the reason for commuting the award. Under the amendment the employe is not 
compelled to accept commutation in place of periodical payments. As a matter of 
fact, the amendment is for his ad,·antage, and it is safe to say commutation will 
never be made except upon the application of the claimant. The amendment can
not have the effect of increasing or decreasing awards, and has no effect on awards 
that have been made, except to authorize commutation of the same and immediate 
payment of a lump sum, instead of a long series of periodical payments. 

Therefore there is no reason why thi~ amendment should not apply to a case 
in which an award has been made prior to the date upon which it became effective, 
if application is made for commutation of the balance due under such award, and 
the board deems it advisable to commute the same. Express power to so com
mute existing awards is given by Sec. 1465-86, taken in connection with Sec. 1465-87 
as amended. Said section 1465-86 provides: 

432. 

"The powers and jurisdiction of the board over each case shall be 
continuing, and it may from time to time make such modification or change 
with respect to former findings or orders with respect thereto, as, in its 
opinion may be justified." Very truly yours, 

JosEPH McGHEE, 
A ttoruey-General. 

PRIXCIPALS-IX PUBLIC SCHOOLS IX CITY DISTRICTS-?IIAY BE AP
POINTED BY THE SUPERIXTENDEXT. 

"Principals" in the public schools are teachers, and under section 7703 Gtm
eral Code, in city districts, may be appointed by the superintendent. 

CoLUMBus, 0Hro, July 7, 1917. 

Ho~. FR.\~K B. PEARSON, Superintendwt of Public Instruction, Columbus, Ohio. 
DEAR SIR :-An inquiry has been received by this department from Hon. :\lax 

E. Brunswick, city solicitor, Youngstown, Ohio, in reference to a matter concerning 
your department, which inquiry is as follows: 

".\ question has arisen in our city in regard to the authority of the 
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·superintendent of schools to employ a principal of high school. This de
partment was requested by the board of education to render an opinion 
in regard to this matter. \Ve decided that the superintendent of schools 
had no such authority. An opinion purporting to come from the state su
perintendent of schools was published in our local papers last Saturday in 
a communication from our superintendent of schools, which was not in 
accord with the opinion we rendered the board of education. 

''\Ve beg to inquire whether you would, under these circumstances, 
decide this matter, provided we submit the questions of the board, our 
communication to the board and our reasons for reaching this conclusion. 

"\Ve desire this favor from you, only in order that we may haYe a 
decision from your office on this important matter." 

The questions asked by the board of education, attached to the inquiry, which 
apply to the question asked here, are as follows: 

"3. Does a· superintendent o~ high schools in a city possess the au
thority to appoint the principal of a high school in said city? 

"4. Does said superintendent possess the authority to appoint the 
principal of a grade school in said city? 

•·s. If said superintendent does not possess the authority, who then 
appoints the principals of lligh and grade schools in a city?" 

The answer to the 5th question, of course, depends upon the answers to the 
third and fourth, and these may both be considered tqgether. The statute vesting 
the control of schools in the school board is section 7690 General Code. and is as 
follows: 

"Each board of education shall have the management a11d control of 
all of the public schools of whatever name or character in the district. It 
may appoint a superintendent of the public schools, truant officers, and 
janitors and fix their salaries. * ·* *" 

This section is applicable to all boards in all districts. As to city districts it is 
somewhat modified by another section, section 7702 General Code, which reads : 

''The board of education in each city school district at a regular meet
ing, between ::\1ay 1st and August 31st, shall appoint a suitable person to 
act as superintendent of the public schools of the district, for a term not 
longer than five schoql years, beginning within four months of such ap
pointment and ending on the 31st day of August. * * *" 

It will be noticed that while it is permitted to all boards under section 7690 
General Code to appoint a superintendent it is required in a city district, that is, 
it is mandatory in such city district. 

Section 7703 gives the authority of such superintendent, and is as follows: 

''Upon his acceptance of the appointment, such superintendent, subject 
to the approval and confirmation of the board, may appoint all the teachers, 
and for cause suspend any person thus appointed until the board or a 
committee thereof considers such suspension, but no one shall be dismissed 
by the board except as provided in section seventy-seven hundred and one. 
But any city board of education, upon a three-fourths vote of its full mem
bership, may re-employ any teacher whom the superintendent refuses to 
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appoint. Such superintendent shall visit the schools under his charge, 
direct and assist teachers in the performance of their duties, classify and 
control the promotion of pupils, and perform such other duties as the board 
determines. He must report to the board annually, and oftener if required, 
as to all matters under his supervision, and may be required by it to attend 
any and all of its meetings. He may take part in its deliberations but 
shall not vote." 

It is here enacted that the superintendent may appoint all teachers, and the 
question as to whether he may appoint a principal therefor depends upon whether 
such principal is a teacher. Several sections are quoted by the city solicitor in 
the brief attached by him to the inquiries as bearing upon the subject. These are 
the sections in which principals are named and are as follows: 

'"Section 7695. Except teachers, assistant teachers, supen·isors, prin
cipals, superintendent of inspection, clerk of the board of education. etc. 

''Section 7718. A superintendent, supervisor, principal or teacher em
ployed by the board of education, etc. 

"Section 7772. Principals and teachers of all schools, public, private 
and parochial, shall report to the clerk of the board of education of the 
city, etc." 

From these sections he draws the following conclusion: 

'"The foregoing sections indicate that the pos1t10n of principal and 
teacher are two separate and distinct. positions of our public schools." 

This conclusion is drawn upon a rule of construction of more or less value 
in its application to different cases that may arise, to the effect that tlnnecessary 
language is not used in the wording of statutes. Or, expressed in another form, 
that the legislature means some different and distinct thing by each different word 
used in an enumeration or list of subjects. 

This rule is by no means of universal application and its uniform use would 
in many cases defeat the legislative intent, as words are frequently used in the 
way of apposition. ln the present instance, however, there is a distinction which 
nevertheless does not take the principal out of the designation of "teachers." Every 
principal is a teacber, but every teacher is not a principal. The common, and al
most universal, practice is that the principals of these ward schools hear classes 
and are teachers in every respect; the designation of "principal" only signifying 
that they have some authority over the other teachers in the building or division 
of the district; so that, to be a teacher is a necessary qualification of a principal, and 
after the teacher is promoted to be a principal he is none the less a teacher. 

] f the language of the statute be considered ambiguous in this respect so as 
to raise any doubt on that account and we look to the reason or spirit of it, the 
reflection is compelled that the same appointing power that selects the teachers 
should create the distinction among them as to which one shall be principal. 

The reasons for the appointment of teachers by the superintendent are ap
parent. The superintendent more than any one else is supposed to know the school, 
know its necessities, the manner in which its work is carried on, the persons who 
are doing it, the different capacities and adaptabilities to the different branches of 
the work, whch includes the supervision givei;I by the principals just as much as 
any other part of the work, and this, indeed, would seem to be more properly 
within the knowledge and capacity, and ther~fore within the authority of the super
intendent than would the teachers, except that they are expressly named. 
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This is the interpretation ginn the law by the teaching profession and the 
people of the state, as the information is received from your department to the 
effect that it has been the uni\·ersal understanding and practice for many years 
for superintendents to select the principals. I have, therefore, no hesitation -in say
ing that the principal is a teacher, and that the superintendent may appoint him 
under the statutes. A question has been raised, however, as to whether this is 
not changed by the re-enactment of section 7705 General Code, which is as follows: 

"The board of education of each village, and rural school district shall 
employ the teachers of the public schools of the district, for a term not 
longer than three school years, to begin within four months of the date 
of appointment. The local board shall employ no teacher for any school 
unless such teacher is nominated therefor by the di~trict superintendent 
of the supervision district in which such school is located except by a ma
jority vote. In all high schools and consolidated schools one of the teachers 
shall be designated by the board as principal and shall be the administrative 
head of such schooL" 

In the concluding sentence of the above section it is enacted that the principal 
shall be selected by the board of education. It is seen, however, that this section 
is expressly restricted to villages and rural school districts, and it is the plain in
tent that the clause in question is restricted just as much as the residue of the 
section. It could hardly. be concluded that if the legislature in the pursuance of 
one demand for a change in the method of the selection of principals of schools 
in a city would have made the change in this obscure manner by inserting a clause 
in general words in a section having particular application. 

You are advised, therefore, that the practice of your department, of the teach
ing profession, and of the people of the state in this respect is according to law, 
and that the superintendent of a city district has authority to appoint principals 
of the various schools in the district. 

433. 

Very truly yours, 
JosEPH McGHEE, 

A ttonze:y-General. 

COUNTY SURVEYORS-WILL DRAW SALARY UNDER CASS LAW U.\'
TIL EXPIRATION OF THEIR EXISTING TERMS. 

County surveyors will continue to draw their salaries aud compeusatio11 under 
and by virtue of the provisio11s of tlze Cass highway law up 111ztil the end of tlzeir 
prese~tt existing terms on the first llf onda:v of September next. 

CoLUMBUS, OHio, July 7, 1917. 

Bureau of Inspection and Supervisiou of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication of May 18, 1917, in which you ask 
my opinion in reference to the following: 

"Does the change of salary of the county surveyor, as fixed by the 
provisions of section 7181 G. C., as amended in amended house bill X o. 
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300, enacted by the recent session of the general assembly, become opera
tive with the going into effect of the bill, or is this change of salary to 
be deferred until the commencement of a new term of the county surveyor?" 

Your question has to do with this: 

"Will the county surveyors, whose terms of office expire on the first 
Monday of September next, draw their compensation under and by virtue 
of the law as it stood prior to June 28, 1917, up until the time their terms 
expire, or will they draw compensation under and by virtue of the new 
highway law becoming effective on the 28th day of June, 1917 ?" 

The section under the old law, providing for compensation, has been repealed 
by the new law and as soon as the new law goes into effect the provisions of the 
old will no longer have any force or effect. Hence, county surveyors cannot draw 
their compensation under the provisions of the old law on and after June 28, 1917, 
but must draw it under the provisions of the new law. This would be the general 
provision of the law in reference to the matter set out in your communication. 

However, the provisions of section 20 of article II of the constitution of Ohio 
is to be considered. This section reads as follows: 

"The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing 
term, unless the office be abolished." 

Hence, if the provisions of the new law modify the salaries of county sur
veyors, that is, either reduce the salaries heretofore received or increase the sal
aries, then the county surveyors would draw their compensation or salaries under 
and by virtue of the old law up until the times their present existing terms are 
at an end; and this Lecause of the provisions of said section 20 of the constitution 
to the effect that no change therein shaH affect the salary of any officer during his 
existing term. So that it is necessary that we consider the proposition as to 
whether the provisions of the new law change the salaries of county surveyors 
on the light of the provisions of section 20 of article II of the constitution. In 
order to ascertain this question, it would be necessary for us to note the provisions 
of the old law as to the salaries of county surveyors as well as the provisions of 
the new law. 

Section 7181 of the General Code (the old law) reads, in part, as follows: 

"The county surveyor shall be the county highway superintendent. The 
county surveyor shall give his entire time and attention to the duties of his 
office and shall receive an annual salary to be computed as follows: One 
dollar per mile, for each full mile of the first one thousand miles of the 
public roads of the county, a;-td in addition thereto forty dollars for each 
full one thousand of the first fifteen thousand of the population of the 
county as shown by the federal census next preceding his election; thirty 
dollars per thousand for each full one thousand of the second fifteen thou
sand of the population of the county; twenty-five dollars per thousand for 
each full one thousand of the third fifteen thousand of the population of 
the county; fifteen dollars per thousand for each full one thousand of the 
fourth fifteen thousand of the population of the county and five dollars 
per thousand for each full thousand of the population of the county in 
excess of sixty thousand. Such ~alaries shall be paid out of the county 
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treasury in the same manner as the salaries of· other county officials are 
paid; provided, however, that no county highway superintendent shall re
ceive in the aggregate a salary of more than four thousand dollars per 
annum. * * * Such compensation shall be paid out of the county 
treasury m the same manner as the salaries of county officials are paid. 
* * *" 

From the provJsJons of this section it is quite evident that the county sur
veyors under the old law received a salary fixed and certain, payable in the same 
manner as the salary of the other county officials is paid, and in no event to ex
ceed the sum of four thousand dollars per annum; the amount received not de
pending at all upon the services rendered but upon the time of service. 

I am aware that the provisions of this section are somewhat uncertain in that 
it seems to confuse the salary of the county surveyor with the salary of the county 
highway superintendent. 

In this connection I desire to call attention to an opinion rendered by my 
predecessor, Hon. Edward C. Turner, found in VoL II of the Report of the At
torney-General for 1915, at page 1785. On page 1787 in the opinion, Mr. Turner in 
discussing the above matter uses the following language: 

"It is observed, first, that the salary provided is the salary of the county 
surveyor, not as highway superintendent but as county surveyor. That by 
virtue of his office as county surveyor, the county surveyor is highway 
superintendent. That 'the salary above provided for,' that is the salary of 
the cou11ty surveyor, shall cover also all services rendered by him as the 
county highway superintendent to the state, county and townships. In other 
words, instead of this language showing an intent to pay the salary 'above 
provided for' to the county surveyor for his services as county highway 
superintendent, I think it clearly means that the county highway super
intendent shall draw no salary or fees as such but that the salary above 
provided for the county surveyor shall cover his services, not only as county 
surveyor but as highway superintendent Not only is there no salary pro
vided for the county highway superintendent, but there is an express pro
vision that the salary of county surveyor shall cover all services in his 
ex-officio office of county highway superintendent and no public authority 
will have the power to grant him additional compensation for his duties 
as county highway superintendent" 

It will be seen from this argument .that the county surveyor receives a salary 
which covers all services rendered in his ex-officio office of county highway super
intendent. In this I believe Mr. Turner was correct. With this in mind let us 
now turn to the provisions of the new law in reference to the salary of the county 
sun·eyor. They are found in section 7181 General Code, and are as follows: 

"Sec. 7181. The county surveyor shall give his entire time and atten
tion to the duties of his office and shall receive an annual salary to be com
puted as follows: One dollar per mile for each full mile of the first one 
thousand miles of the public roads of the county; and in addition thereto 
forty dollars per thousand for each full one thousand of the first fifteen 
thousand of the population of the county as shown by the federal census 
next preceding his election, thirty dollars per thousand for each full one 
thousand of the second fifteen thousand of the population of the county. 
twenty-five dollars per thousand for each full one thousand of the third fi f
teen thousand of the population of the county. fifteen dollars per thousand 
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for each full one thousand of the fourth fifteen thousand of the population 
of the county and five dollars per thousand for each full one thousand of 
the population of the county in excess of sixty thousand; and also in each 
county in which on the twentieth day of December, 1915, the aggregate of 
the tax duplicate for real estate and personal property was twenty-five 
million dollars or more the sum of fifty dollars for each full one million 
dollars, not more than fifteen, by which such tax duplicate exceeded twenty
five million dollars, ten dollars for each full one million dollars, not more 
than sixty, by which such tax duplicate exceeded forty million dollars and 
five dollars for each full one million dollars by which such tax duplicate 
exceeded one hundred million dollars; provided, however, that in no case 
shall the annual salary paid the county surveyor exceed six thousand dol
lars. Such salary shall be paid monthly out of the general county fund 
upon the warrant of the county auditor and shall be instead of all fees, 
costs, per diem or other allowances, and all other perquisites of what
ever kind or description which any county surveyor may collect or re
ceive. * * t.=" 

From the proVl~IOns of this section it is readily seen that the county surveyor 
receives under the new law an annual salary fixed and definite, based not upon serv
ices rendered but upon the time which he serves. This salary is to be paid monthly 
out of the general county funds upon the warrant of the county auditor, and in no 
case shall exceed the amount of $6,000.00 per year .. 

From a comparison of the provisions of section 7181 General Code as amended 
with the provisions of section 7181 General Code before it was amended, it is 
readily seen that the salary of a county surveyor is changed, as it is based upon 
a different calculation in the new as compared with the old law. For this reason 
the provisions of section 20 of article II of the constitution would apply, which are 
to the effect that "no change therein (that is in the salary) shall affect the salary 
of any officer during his existing term"-that is, the county surveyors now in office 
will continue to draw their salaries or compensation under the provisions of the 
old law until their present terms expire. 

In rendering this opinion I am not unmindful of the fact that the county 
surveyors under the old law drew in addition to their salaries certain compensa
tion in the way of fees in connection with ditches and drainage work, and also in 
connection with services rendered under sections 2807 to 2814, inclusive, of the 
General Code, but I am of the opinion that this can have no effect upon the matter 
in hand, for the reason that the stated salary of the county surveyor is changed, 
and therefore the provisions of section 20 of article II of the constitution must 
apply. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Geueral. 
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434 .. 

COUNTY CORO~ER-EXTITLED TO CO.\fPEXSATION FOR HOLDIXG 
POST MORTE.\f EXA.\IIXATIOX AT IXSTANCE OF PROSECUTIXG 
ATTORKEY. 

Cou11ty coro11er, if he performs a post mortem examination at the instancl) 
of the prosecutillg attonzey, is e11titlcd to such compe11sation as the cOUIZf:}' com
missiouers deem proper. 

CoLUMBus, OHIO, July 7, 1917. 

HoN. P. A. SAYLOR, Prosecutillg Attomey, Eatoll, Ohio. 
DEAR SIR :-I have your letter of April 26, 1917, as follows: 

''On the tenth day of October, 1916, John Goodwin shot Samuel Decker 
at a point about two miles nor'th of Camden, Ohio. Information was 
brought to me, and I immediately notified the coroner, and we repaired 
to the scene of the accident, and the coroner held an inquest. It was late 
in the evening, and a great many people were at the scene of the tragedy, 
and the coroner and myself viewed the body, and found that the deceased 
met his death by a shot fired from a revolver in the hands of John Good
win. The bullet entered the breast and pierced the heart. The eye witness 
said that there was two shots fired, but that the first shot missed. vVe saw 
no evidence of a second shot or wound that night. 

"I went to Camden. the next day and was working on the case when 
the undertaker called my attention to the fact that there was a wound in 
the right shoulder. It then became a matter of extreme importance to the 
state to know how many bullets had entered the body. I at once saw two 
physicians at Camden, and requested them, with the assistance of the 
coroner, to make a post mortem of the body. The coroner came from his 
home about twenty miles north of where the deceased lived. He came 
there, and in conjunction with the two physicians already mentioned, held 
a post mortem examination, requiring considerable time and skill. 

"The two physicians have been paid by the county commissioners. The 
question now turns upon the fees of the coroner. Can he be paid by the 
county commissioners? I can find no authority in 2866 for the payment 
of this fee, but oelieve that he should receive the same fee that the other 
physicians received. Is there any authority in law, known to your office, 
for the payment of this fee?" 

General Code Section 2866 G. C. reads: 

"Coroners shall be allowed the following fees: For view of dead body, 
three dollars; for drawing all necessary writings, and return thereof, for 
every one hundred words, ten cents; for traveling each mile, fo the 
place of view, ten cents; when performing the duties of sheriff, the same 
fees as are allowed to sheriffs for similar services." 

Section 2495 G. C. reads : 

"The county commissioners may allow a physician or surgeon making 
a post mortem examination at the instance of the coroner or other officer 
such compensation as they deem proper." 
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Former Attorney-General Denman. under date of :\Jarch 22, 1910, and found 
on page 688 of the Annual Report of the Attorney-General for 1910-11, rendered 
the following opinion: 

'·Hon. A. }. Crawford, :\!ember of House of Representatives, Columbus, Q_ 

"Dear Sir:-You have made of me oral inquiry as follows: 
"Has a coroner, when duly elected and qualified in a county of this 

state, the legal authority to hold a post-mortem examination without the 
aid of persons or another physician, and to make a special charge against 
the county which elects him for such sen·ices? 

•·in reply thereto I beg to say that section 2856 of the General Code 
provides that, 

"'\Vhen informed that the body of a person whose death is supposed 
to have been caused by violence has been found within the county, the 
coroner shall appear forthwith at the place where the body is, issue sub
poenas for such witnesses as he deems necessary, administer to them the 
usual oath, and proceed to inquire how the deceased came to his death, 
whether by violence from any other person or persons, by whom, whether 
as principals or accessories before or after the fact, and all circumstances 
relating thereto. * * *' 

"In the exercise of his official discretion, the coroner may make such 
examination as is necessary to determine the cause of the death into which 
he is inquiring; but his fees for such sen·ices must not exceed those 
allowed by section 2866 General Code. Our courts have construed this 
section as giving to the coroner the right to employ a physician or surgeon 
to conduct a post-mortem examination in cases in which, in the sound dis
cretion of the coroner, such examination is necessary in order to deter
mine the cause of the death. 

"Section 2495 provides that: 

" 'The county commissioners may allow a physician or surgeon making 
post-mortem examinations, at the instance of the coroner or other officers, 
such compensation as they deem proper.' 

"While it is the clear duty of the coroner to hold an inquest, not only 
to ascertain the cause of the death, but whether a crime has been com
mitted, who the perpetrator is, and to secure and preserve the evidence 
to the end that justice may not be defeated, it is equally clear that the 
coroner is not authorized by these statutes to hold unnecessary inquests 
or post-mortem examinations, thereby incurring needless expense to the 
public. 

"'The coroner must act in good faith-not capriciously or arbitrarily. 
He may not act where there is no ground to suspect that violence was the 
cause of the death.' 

"State ex rei. v. Bellows, 8 Ohio Circuit Decisions, 376; 62 0. S. 307. 
"Very truly yours, 

"U. G. Denman, 
"Attorney-General." 

In that case the coroner evidently held the post-mortem on his own initiative 
and without direction or authority from the prosecuting attorney or other officer. 
In the case you present the coroner was acting at the instance of the prosecuting 
attorney. When the coroner performs a post-mortem at the prosecuting attorney's 
request, the coroner acts as a private physician and may be paid for his services 



1196 OPINIOXS 

the same as any other physician, it clearly not being his official duty to perform a 
post-mortem. This was the Yiew taken by the common pleas court of Scioto 
county in the unreported case of Board of Commissioners v. Edwards. In that 
case the petition alleged that the defendant, while coroner, held a post-mortem 
examination at the request of the sheriff of Scioto county, and claimed that the 
coroner had no right to recei,·e compensation from the county for such service. 
Petition prayed judgment for compensation collected by the coroner and the 
defendant demurred to the petition on the ground that it did not allege facts 
sufficient to constitute a cause of action. The court sustained the demurrer. 

I am therefore of the opinion, in answer to your question, that the county 
commissioners may allow the coroner such compensation as they deem proper 
for his services in performing the post-mortem examination referred to. 

435. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gcucral. 

COUNTY SURVEYOR-WITHOUT AUTHORITY TO CHARGE FOR RE
CORDIKG SURVEYS OF OTHER SURVEYORS. 

11/hcn cou11ty surve:yor records surveys of other surveyors upo11 order of 
county commissio11crs under section 2803 G. C. lze ·is without authority to charge 
tlze cowzty for such recordi11g. 

COLUMBUS, OHio, July 7, 1917. 

The Bureau of !11spectiou aud Super·vision of Public Offices, Columbus. 0/zio. 

GENTLDIDI :-I have your letter of May 31, 1917, ·as follows: 

'"If a county sun·eyor records the suneys of other sun·eyors, upon 
order of the county commissioners, under the provisions of section 2803 
G. C., may he charge the county the recording fees mentioned under section 
2822 G. C., or does the amendment of section 7181 G. C., amended house 
bill :t\ o. 300, prevent him from so doing? 

"If he can charge the fees mentioned in section 2822 G. C. for such 
services, may he retain same for his own use?" 
Sections 2803 and 2822 G. C. read : 

"(2803.) The county surveyor shall make and keep in a book pro
vided for that purpose an accurate record of all surveys made by himself 
or his deputies for the purpose of locating any land or road lines, or fixing 
any corner or monument by which it may be determined, whether official 
or otherwise. Such surveys shall include corners, distances, asimuths, 
angles, calculati0ns, plats and a description of the monuments set up with 
such references thereto as will aid in finding the names of the parties for 
whom made, and the date of making such surveys. Such book shall be 
kept as a public record by the county surveyor at his office. and shall be at 
all proper times open to inspection and examination by all persons inter
ested therein. Any other surveys made in the county by competent sur
veyors, duly certified by such sun·eyor to be correct and deemed worthy of 
preservation, may, by order of the commissioners be recorded by the 
county surveyor. 

"(2822.) \Vhen employed by the day. the sun·eyor shall recei,·e fi ,.e 
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dollars for each day and his necessary actual expenses. \Vhen not so 
employed, he shall be entitled to charge and receive the following fees : 
For each rod run, not exceeding one mile, three-fourths of one cent, and 
for each rod over one mile, one-half of one cent; for making out or re
cording a plat not exceeding six lines, seventy-five cents. and for each line 
in addition, five cents; for each one hundred words or figures therein. six 
cents; for calculating the contents of a tract not exceeding four sides, six 
cents, and. for each additional line, ten cents; for mileage, going and 
returning, five cents per mile; and for atl other services, the same fees as 
those of other officers for like services. Chain carriers and markers are 
entitled, each, to two dollars." 

Section 7181 General Code, as amended m 107 0. L., page 110, reads: 

"The county surveyor shall give his entire time and attention to the 
duties of his office and shall receive an annual salary to be computed as 
follows: One dollar per mile for each full mile of the first one thousand 
miles of the public roads of the county; and in addition thereto forty 
dollars per thousand for each full one thousand of the first fifteen thou
sand of the population of the county as shown by the federal ·census next 
preceding his election, thirty dollars per thousand for each full one thou
sand of the second fifteen thousand of the population of the county, 
twenty-five dollars per thousand for each full one thousand of the third 
fifteen thousand of the population of the county, fifteen dollars per thou
sand for each full one thousand of the fourth fifteen thousand of the 
population of the county and five dollars per thousand for each full one 
thousand of the population of the county in excess of sixty thousand; and 
also in each county in which on the twentieth day of December, 1915, 
the aggregate of the tax duplicate for real estate and personal property 
was twenty-fi\·e million dollars or more the sum of fifty dollars for each 
full one million dollars, not more than fifteen. by which such tax dupli
cate exceeded twenty-five million dollars. ten dqllars for each full one 
million dollars, not more than sixty, by which such tax duplicate ex
ceeded forty million dollars and fi\·e dollars for each full one million 
dollars by which such tax duplicate exceeded one hundred million dollars: 
provided, however. that in no case shall the annual salary paid the county 
surveyor exceed six thousand dollars. Such salary shall be paid monthly 
out of the general county fund upon the warrant of the county auditor 
and shall be instead of all fees, costs. per diem or other allowances, and 
all other perquisites of whatever kind or description which any county 
sun-eyor may collect or receive. Tl1e county surveyor shall he the county 
tax map draft,man. but shall receive no additional compensation for per
forming the duties of such position. \'v'hen the county surveyor performs 
sen-ice in connection with ditches or drainage works under the provisions 
of sections 6442 to 6822 inclusive of the General Code of Ohio,. he shall 
charge and collect the per diem allowances or other fees therein provided 
for. and shall pay all such allowances and fees monthly into the county 
treasury to the credit of the general county fund. The county sun-eyor 
shall do likewise when he performs services under the provisions of sec
tions 2807 to 2814 inclusive of the General Code of Ohio." 

It will be noted that the fees provided for in section 2822 General Code are 
not authorized to be charged the county by the sun·eyor at all times, but simply 
when such sun-eyor was not employed by the day. 



1198 OPIXIONS 

In an opinion of former Attorney-General Hogan, rendered under date of 
March 26, 1913, and found 111 Reports of the Attorney-General for 1913, Vol. J, 
page 232, it was held : 

"Under section 2803, General Code, when a county surveyor is not 
given a per diem compensation. he is to be allowed the fees therein speci
fied for recording plats made by him in the course of his official duties. 
He is to be allowed the same fees for recording plats made by other 
surveyors or by himself for private parti'es, when they are recorded by 
him upon the order of the county commissioners." 

In that opinion Mr. Hogan said: 

"By virtue of section 2803 of the General Code, the county surveyor 
is legally bound to make and keep, in a book provided for that purpose, 
an accurate record of all surveys, whether official or otherwise, and such 
survey shall include corners, distances, etc. Under section 2822 of the 
General Code the county surveyor may be employed by the day, or if not 
so employed by the day, then he is to receive certain prescribed fees. 
The fee prescribed for making out and recording a plat not exceeding six 
lines, seventy-five cents; and for each line in addition, five cents. If the 
surveyor is employed by the day, as provided in said section, then he 
is not legally entitled to fees for the making and recording of such plats. 
If, on the other hand, the surveyor is not so employed by the day, but is 
paid for his services by fees in accordance with said section, then he is 
entitled to the fees prescribed therein for making and recording plats of 
his own official survey~." 

In case the county surveyor was employed by the day, he could not charge 
the county with any fees under section 2822 G. C. 

Section 2822 has been made by reference to apply to fees charged by the county 
surveyor to private persons in political subdivisions other than the county, as well 
as to fees charged the county itself. After the enactment of section 7181 General 
Code in its present form, there was no longer any reason for the existence of 
section 2822 G. C., so far as the county is concerned, but in order to preserve its 
schedule of fees for charges to be made by the county surveyor to private persons, 
or to political subdivisions other than the county, the legislature provided in 
section 7181 G. C. that: 

"\'Vhen the county surveyor performs service in connection with ditches 
or drainage works under the provisions of sections 6442 to 6822 inclusive 
of the General Code of Ohio, he shall charge and collect the per diem 
allowances or other fees therein provided for and shall pay all such allow
ances and fees monthly into the county treasury to the credit of the general 
county fund. The county surveyor shall do likewise when he performs 
services under the provisions of sections 2807 to 2814 inclusive of the 
General Code of Ohio." 

The first group of sections referred to under section 7181 relate to ditch im
provements and the second group of sections relate to the establishment of corners 
of tracts of land when lines become lost or uncertain. The surveyor's fees in the 
first instance are paid as a part of the costs of the ditch proceeding and in the 
second instance by the person or persons applying for the survey. 

In thus preserving the right of the surveyor to charge fees in such cases, the 
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legislature evidenced an intention of abolishing such charges altogether, when the 
same will ha,·e to be paid by the county, and under the provisions of section 7181 
G. C. the county surveyor is prevented from charging or receiving fees for services 
rendered the county. 

It is therefore my opinion, in answer to your question, that when the county 
surveyor records the surveys of other surveyors upon order of the county com
missioners, under the provisions of section 2803 G. C., he is without authority to 
charge the county, for recording, the fees mentioned in section 2822 G. C. 

436. 

Very truly yours, 
JoSEPH 1\fcGHEE, 

A ttonzey-Gcnera/. 

"ROAD DJPROVEl\>lE]I;T"-(SEC. 1231-9 G. C.) TO .WHAT UlPROVE
NIEKTS SAID WORDS APPLY. 

Tile word "road improvcme11t'' as used i11 sectiou 1231-9 General Code apply 
uot o11ly to the collstructioll, improvemc11t, mailltCilance a11d repair of iuter-co111zty 
high·ways a11d main market roads in refereuce to which certain proceediugs are 
had leadi11g up to the same, but they apply also to the regular a11d contiuuous 
repair a11d mai11tenauce of such high~wys. 

CoLUMBus, OHio, July 9, 1917. 

HaN. CLINTON CowEN, State Highwa:y Commissioner, Columbus, Ohio. 
DEAR Sm :-I have your communication of June 9, 1917, in which you ask my 

opinion in reference to a certain matter therein set out. Your communication reads 
as follows: . 

"I respectfully direct your attention to section 1231-9 as contained in 
amended house bill X o. 300: 

"'No act of the state highway commissioner * * '' purchasing any 
material, machinery, tools, or equipment for road improvement * * * 
shall be valid or have any force and effect until such act has been ap
proved by the highway advisory board by resolution duly passed by ma
jority vote and entered upon its journal.' 

"Large quantities of different materials, tools and equipment are almost 
constantly being purchased through our bureau of maintenance. We are 
often confronted with a condition where the work of a maintenance gang 
must be suspended unless some particular item of equipment or material 
is purchased at once to permit the work to proceed. They are, in short. 
conditions of emergency that cannot be foreseen and must be acted upon 
at once in order to facilitate the work with despatch and economy to the 
state. 

"f, therefore, respectfully request your addce as to the scope of the 
word 'improvement' as contained in the above section, and as to how this 
section will apply to our maintenance and repair work, if at all." 

The section upon which you ask me to place a construction forms a part of a 
group of sections which embodies an entirely new idea and departure in the matter 
of the construction, improvement, maintenance and repair of main market roads 
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and intercounty highways under the jurisdiction of the state highway commissioner. 
This new idea is embodied in sections 1231-5 to 1231-11 General Code, inclusive. 

The main idea of these sections is to have a board of four electors of the 
state of Ohio of recognized character and ability to act as an advisory board to the 
state highway commissioner. The state highway commissioner has many and 
various duties to perform. He handles and expends vast sums of money. he 
exercises an absolute discretion in matters of far-reaching effect and importance, 
and up to the time of the taking effect of the new law he had no one with whom 
to advise or consult in reference to matters which come under his jurisdiction. 
lt seems to have been the thought and object of the legislature that the state 
highway commissioner should have a board with whom he might consult and advise 

· and who might act in a sort of supervisory capacity in reference to the various 
important and far-reaching duties which he has to perform. 

Keeping this apparent object of the legislature in mind, it will possibly not be 
difficult to place an interpretation upon the two words, ''road improvement," as 
found in section 1231-;9 General Code. The particular phrase in which these words 
are found is as follows: 

"purchasing any material, machinery, tools or equipment for;. road im
provement." 

In order te get the meaning of this section we would have to read 111 con
nection with it other parts of the same section, as follows: 

'"?\ o act of the state highway commiSSioner * * * purchasing any 
material, machinery, tools or equipment for road improvement * * * 
shall be valid or have any force and effect until such act has been approved 
by the highway advisory board, by resolution duly passed by a majority 
vote and entered upon its journal." 

The question which you have particularly in mind in reference to this is as to 
whether the provisions of this section should apply only to those road improvements 
embodying a certain procedure leading up to the improvement, or whether the 
words should be made to apply also to all maintenance and repair of high\vays, 
whether the same be done under a certain procedure or whether the same be" clone 
from day to day and from time to time in the maintenance and repair of state 
highways of Ohio in general. 

In answering this question it will be well to keep in mind that the powers of 
the state highway commissioner in the matter of maintaining and repairing the 
intercounty highways and the main market roads have been greatly increased and 
extended under the new law. This is evidenced by a consideration of section 
1224 General Code and subdivision 3 of. section 1221 General Code. These sections 
are too long to quote, but a careful consideration of the same will evidence the 
fact that the powers of the state highway commissioner in the matter of the main
tenance and repair of state highways in general have been greatly extended and 
increased, and therefore if we should place such a construction upon the words 
"road improvement" as to limit the application to such construction, improve
ment, repair and maintenance of highways in which a certain definite proceeding is 
contemplated, and eliminate from the meaning the ordinary and continuous repair 
and maintenance of state highways by the state highway commissioner we must 
entirely circumvent the idea which the legislature had in mind. 

It must be remembered that the state highway commissioner purchases but 
little material or equipment in the matter of the construction, improvement and 
maintenance of highways in which a certain proceeding is had leading up to the 
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same, and this for the reason that such matters are done under contract through 
competitive bidding and not by the state highway commissioner himself; while in 
the matter of the ordinary and continuous repair and maintenance of intercounty 
highways and main market roads of the state the state highway commissioner will 
be compelled to buy a vast amount of material and equipment. 

Hence it is my opinion that the legislature intended these words "road im
provement'' to include not only the construction, improvement, maintenance and 
repair of highways in which certain jurisdictional steps are necessary to be taken 
leading up to the same, but also intended to make them apply to the regular and 
necessary repairs in general of the highways of the state. 

You infer in your letter that this will possibly place a burden on the state 
highway department that will be difficult to bear. But let me call your attention 
to this fact: Under section 1231-9 General Code it is the act of the state highway 
commissioner which must be approved by the highway advisory board ; hence it is 
not necessary in all cases in the purchase of material and equipment that the 
approv.al of the highway advisory board comes first, but the act may be performed 
first and afterwards the approval of the act given hy the highway advisory board. 

Under the plain reading of the statute I think it will not be very difficult for 
the highway advisory board and the state highway commissioner to map out a 
course of proceeding as will not place an undue burden upon the state highway 
department and yet will carry out the eddent object and intent which the legis
lature had in mind in the enactment of the said statute. 

437. 

Very truly yours, 
JoSEPH :McGHEE, 

Attorney-General. 

BOARD OF AGRICULTURE-i\0 AUTHORITY TO ISSUE ORDER OF 
QUARANTINE FORBIDDIKG SHIPPI~G OF CERTAIX SPECIES OF 
FIXE IXTO STATE. 

Neither the board of agriculture uor the secretary,• of agriculture has authority, 
to issue an order of quarantine forbiddillg the slzippi11g of all of certai11 species of 
pine into the state, irrespective of the fact as to whether it ·is i11fected or has been1 

exposed to infection or not,_ This ZC'Ould be an order regulating interstate com
merce and not a mere order of quarauti11e. 

CoLnrscs, OHIO, July 9, 1917. 

The Board of Agriculture, Columbus, Ohio. 
GENTLEMEN :-I have your communication in which you ask my opinion, as 

follows: 

"The question has arisen as to whether our quarantine against the 
shipment of white pine into Ohio on account of the white pine blister rust 
can be enforced. 

"What, if any, is our course of procedure? Can our quarantine be 
enforced?" 

The order of quarantine about which you make inquiry, and a copy of which 
is attached to your communication, is in the words and figures as follows: 

"OFFICIAL NOTICE OF QUARAXTIXE. 

''It has been established by federal authorities that a dangerous im-
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ported disease of white pine trees, known iJ.S white pine blister rust (cro
nartium ribicola) exists in a number of states, principally those east of 
Ohio . 

. "As white pine trees have been found to be especially adapted to the 
poor soils of this state and are being used largely in reforestation work, 
and believing that the shipment of such trees into Ohio would be a menace 
to white pine plantings, and that the establishment of this disease in the 
state would check reforestation work, the board of agriculture of Ohio, 
by virtue of the authority conferred upon it by section 1122 General Code, 
hereby prohibits, until further notice, the shipment into the state of any 
of the following species of pines or their horticultural varieties, viz.: white 
pine (pinus strobus L), western white pine (P Monticola Doug!.), sugar 
pine (P lambertina Doug!.), stone pine or cembrian pine (P cembra L), 
rhotan or himalayan pine (P excelsa) and limber pine (P flexilis). 

"This order shall not apply to pine trees necessary to be secured out
side of Ohio by the state forester of the experiment station to be used for 
scientific purposes. 

"Effective February 21, 1917. 
"The Board of Agriculture of Ohio. 

":'\. E. SHAW, Chief, Bureau of Horticulture 
"G. A. STAUFFER, Secretary." 

From this order it is to be noted that the shipment of certain species of pine 
into the state of Ohio is absolutely forbidden, this order to be in force and effect 
until further notice. Your question is as to whether this order of quarantine is 
constitutional and valid and whether the same can be enforced. 

Your department issued this order of quarantine under and by virtue of the 
provisions of section 1122 G. C., which reads as follows: 

"The secretary (formerly the board) of agriculture may make such 
regulations as he deems necessary for the prevention and control of insect 
pests or plant diseases. The term 'nursery stock' as used in the section 
relating to nursery and orchard inspection, includes trees, shrubs, plants, 
vines, buds, scions and cuttings commonly grown in nurseries and orchards 
except greenhouse plants and cuttings thereof, bulbs, flowers, and vege
table plants. The terms 'insect pests' and 'plant diseases' as used in such 
section include San Jose scale, peach yellows, black knot and other dan
gerously injurious insect pests and plant diseases." 

While the secretary (formerly the board) of agriculture has the power and 
authority, under and by' virtue of the provisions of said section, to make rules 
and regulations, yet there is no specific provision made for the matter of quar
antine. Sections 1131, 1132 and 1133 G. C. make certain provisions which shall 
control in the matter of shipping nursery stock into the state, but these pro
visions are more in the nature of inspection than of quarantine. Even though 
the statutes do not gh·e any specific authority for quarantine, yet under the police 
powers of the state the secretary (formerly the board) of agriculture would have 
authority to issue a proper order of quarantine. The question is as to whether 
the order made is proper and whether it is valid and constitutional. 

The particular question arises under and by virtue of the provision of the 
United States Constitution .which is as follows: 

"The congress shall have power to regulate commerce with foreign 
nations, and among the several states, and with the Indian tribes." 

(Art. I, Sec. 8, Const. of U. S.) 
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In order to arrive at the answer to the question as to whether your order is 
constitutional, I desire to call attention to several decisions of the United States 
supreme court. 

In the case of Hannibal & St. Joseph Rd. Co. v. John F. Husen, 95 U. S. 465, 
the court had before it a question very similar in principle to the one under 
consideration. ~Ir. Justice Strong delivered the opinion of the court and during 
the course of his opinion used the following language: 

"The statute, approved January 23, 1872, by its first section enacted 
as follows: 

'''X o Texas, ~Iexican or Indian cattle shall be driven or otherwise 
conveyed into or remain in any county in this state between the first day 
of :\larch and the first day of November in each year, by any person or 
persons whatsoever. * * *' 

"It is noticeable that the statute interposes a direct prohibition against 
the introduction into the state of all Texas, .:\Iexican or Indian cattle 
during eight months of each year, without any distinction between such 
as may be diseased and such as are not * * *. It seems hardly nec
essary to argue at length that, unless the statute can be justified as a 
legitimate exercise of the police power of the state, it is a usurpation of 
the power vested exclusively in congress. It is a plain regulation of inter
state commerce; a regulation extending to prohibition. \Vhatever may 
be the power of a state over commerce that is completely internal, it can 
no more prohibit or regulate that which is interstate than it can that 
which is with foreign nations. Power over one is given by the consti
tution of the United States to congress, in the same words in which it is 
given over the other, and in both cases it is necessarily exclusive. That the 
transportation of property from one state to another is a branch of inter
state commerce is undeniable, and no attempt has been made in this case to 
deny it." 

Further on in the opinion ~Ir. Justice Strong states the following proposition : 

"While we unhesitatingly admit that a state may pass sanitary laws 
and laws for the protection of life, liberty, health or property within its 
borders; while it may prevent persons and animals suffering under con
tagious or infectious diseases or convicts, etc., from entering the state; 
while for the purpose of self-protection it may establish quarantine, and 
reasonable inspection laws, it may not interfere with transportation into 
or through the state beyond what is absolutely necessary for its self
protection. It may not, under the cover of exerting its police powers, 
substantially prohibit or burden either foreign or interstate commerce." 

In Kimmish v. Ball, 129 U. S. 217, the court had under consideration this 
same question. The case involved the validity of a statute of Iowa making a 
person having in his possession within it any Texas cattle which have not been 
wintered north of the southern boundary of Missouri and Kansas liable for any 
damages that may accrue from allowing them to run at large, and thereby spread
ing the disease known as Texas fever. In 'this case the question was raised that 
such a statute was in contravention of the commerce clause of the federal consti
tution. In support of this contention the attorneys relied upon Railroad Co. v. 
Husen, supra; but Justice Field, who rendered the decision in this case, reasoned 
as follows: 

"The case of Railroad Co. v. Husen, upon which the defendant relies 
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with apparent confidence, has no bearing upon the questions presented. 
The decision in that case rested upon the ground that no discrimination 
was made by the law of Missouri, in the transportation forbidden, between 
sound cattle and diseased cattle; and this circumstance is prominently 
put forth in the opinion. 'It is noticeable,' said the court, 'that the statute 
interposes a direct prohibition against the introduction into the state of all 
Texas, l\Iexican or Indian cattle during eight months of each year, with
out any distinction between such as may be diseased and such as are not.' 
It interpreted the law of Missouri as saying to all transportation companies: 
·you shall not bring into the state any Texas cattle or any Mexican 
cattle or Indian cattle between l\·Iarch 1 and December 1 in any year, no 
matter whether they are free from disease or not. no matter whether they 
may do an injury to the inhabitants of the state or not; and if you do 
bring them in, even for the purpose of carrying them through the state 
without unloading them, you shall be subject to extraordinary liabilities.'" 

Then l\Ir. Justice Field continues: 

"Such a statute, the court held, was not a quarantine law nor an in
spection law, but a law which interfered with interstate commerce, and 
therefore invalid. At the same time the court admitted, unhesitatingly, 
that a state may pass laws to prevent animals suffering from contagious 
or infectious diseases from entering within it. No attempt 1vas made to 
show that all Texas, 1\1'exican or Indian cattle coming from the malarial 
districts during the months mentioned were infected with the disease, or 
that such cattle were so generally infected that it would have been im
possible to separate the healthy from the diseased." 

After thus discussing Railroad Co. v. Husen, supra, Mr. Justice Field con
cluded: 

"The case is therefore reduced' to this, whether the state may not 
provide that whoever permits diseased cattle in his possession to run at 
large within its limits, shall be liable for any damages caused by the spread 
of the disease occasioned thereby; and upon that we do not entertain the 
slightest doubt." . 

In Rasmussen \". State of Idaho, 181 U. S. 198, the court was considering a 
statute enacted by the Idaho legislature, authorizing the governor, when he had 
reason to believe that there is an epidemic of infectious disease of sheep in locali
ties outside the state, to investigate the matter and if he finds that the disease· 
exists, to make a proclamation declaring such localities infected and prohibiting 
the introduction therefrom of sheep into the state, except under such restrictions 
as, after consultation with the state sheep inspector, he may deem proper. The 
court in this case held that such a statute is within the police power of the state 
and is not in violati011 of the federal constitution as a regulation of interstate 
commerce. 

Mr. Justice Brewer. in rendering· the opinion in this case, discussed Railroad 
Co. \". Husen, supra, and used the following language: 

''It will be perceived that the act was an absolute prohibition, opera
til·e during eight months of each year. It was an act continuous in its 
force: provided for no inspection: and was predicated on the assump-
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tion that the state had the right to exclude for two-thirds of each year 
the introduction of all those kinds of cattle, sick or well, and whether 
likely to distribute disease or not. 

'"In the case before us the statute makes no absolute prohibition of 
the introduction of sheep, but authorizes the governor to investigate the 
condition of sheep in any locality, and, if found to be subject to the 
scab or any epidemic disease liable to be communicated to other sheep, 
to make such restriction on their introduction into the state as shall seem 
to him, after conference with the state sheep inspector, to be necessary." 

In Reid v. State of Colorado, 187 U. S. 137. the court had under considera
tion a statute of Colorado which prohibited the importing of cattle from south 
of the thirty-sixth parallel of north latitude between April 1 and ::':\ ovember 1, 
unless first kept for ninety days at some place north of that parallel. or unless 
a certificate of freedom from contagious or infectious disease has been obtained 
from the state veterinary s~nitary board. The court held that the provisions of 
this law placed no unconstitutional burden on interstate commerce. 

In the opinion Mr. Justice Harlan says: 

'"The Colorado statute, in effect, declares that live stock coming be
tween the dates and from the territory specified are. ordinarily in such 
condition that their presenc.e in the state may be dangerous to its domestic 
animals; and hence the requirement that before being brought or sent into 
the state they shall either be kept at some place north of the thirty-sixth 
parallel of north latitude for at least ninety days prior to their imporation 
into the state, or the owner must procure from the state veterinary 
sanitary board a certificate or· bill of health that the cattle are free from all 
infectious or contagious diseases and have not been exposed to any of said 
diseases at any time within ninety days prior thereto. * * * As, there
fore, the statute does not forbid the introduction into the state of all 
live stock coming from the defined territory-that diseased as well as that 
not diseased-but only prescribes certain methods to protect the domestic 
animals of Colorado from contact with live stock coming from that terri
tory between certain dates, and as those methods have been devised by 
the state under the power to protect the property of its people from 
injury, an·d do not appear upon their face to be unreasonable, we must. 
in the absence of evidence showing the contrary, assume that they are 
appropriate to the object which the state is entitled to. accomplish." 

In Smith v. St. Louis & S. \\'. Rd. Co. of Tex., 181 U .. S. 248, the court 
extended this principle of quarantine possibly further than is found in any other 
decision of the United States supreme court. In this case Brown, Harlan and 
\\'hite, ]. ]., refused to "concur and rendered dissenting opinions. But even in this 
case Justice ::\IcKenna lays down the following proposition in the opinion: 

'"It (the principle) depends upon whether the police power of the 
state has been exerted beyond its province-exerted to regulate inter
state commerce-exerted to exclude, without discrimination. the good and 
the bad, the healthy and the diseased, and to an extent bcyo11d Zl'hat is 
11cccssary for any proper quara11tine. The words in italics express an 
important qualification. The prevention of disease is the essence of a 
quarantine law. Such law is directed, not only to the actually diseased, 
hut to what has become exposed to disease." 
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From all the above cited cases it seems to me that one principle can be safely 
drawn, and that is that a state has not the power, under an order of quarantine, 
to prohibit the coming into a state of all of any class of objects, without any 
discrimination as to whether the same be good or bad, healthy or diseased. 

The further principle may be deduced that the state has power to pass laws 
requiring a proper inspection and a proper quarantine, to prevent the coming into 
this state of diseased animals or those which have been exposed to a danger
ously infectious or contagious disease. 

I might cite many cases decided by the different states to the same effect, 
but I do not deem it wise so to do. I will quote from but one 

In commonwealth v. Moore, 214 l\fass. 19, in the opinion· on p. 25 the court 
uses the following suggestive language: 

"A state law, although apparently for the protection of the public 
health, will be scrutinized as to its results in actual practice, to ascertain 
its essential characteristics, and will not be upheld merely because of its 
declared purpose. A statute which really operates as an undiscriminating 
exclusion of the products of other states will not be sustained because 
under the guise of a health statute. If it is in fact a regulation of inter
state commerce in its primary application, then it is invalid, regardless 
of its dress or designation." 

It is true all the above cases were decided in reference to statutes which apply 
to the animal kingdom, but it seems to me the same principles would apply much 
stronger to statutes having to do with the vegetable kingdom, especially such as 
we have under consideration. 

vVith the above principles in mind, let us again turn to the question which we 
particularly have under consideration. 

(I) The only authority given to the state board of agriculture for the pro
mulgation of the order herein considered arises from the fact that it has authority 
to make rules and regulations. Section 1122 G. C. 

(2) The statutes of our state do not grant power or authority to the secre
tary (formerly the board) of agriculture to promulgate an order of quarantine 
such as you set out in your communication, but he would have power and authority 
under the police powers of the state to issue a proper order in reference to the 
matters set out in the order of quarantine. 

(3) The board of agriculture in its order has absolutely prohibited the ship
ping into this state of certain species of pine, not from one locality, not from one 
state, but from everywhere. It has not limited its order to infected pine nor to 
that which has been exposed to the infection in question. · 

It seems clear to me, from the law in the case as applied to the facts, that an 
order such as your board has issued would be invalid and unconstitutional and 
therefore could not be enforced. As set forth in the adjuclicated cases above cited, 
your orders cannot be general and absolute, but must be limited to the object which 
you seek, and that is to prevent the spread of the infection in question. The 
order must be based upon a finding as to conditions existing in certain localities 
outside the state or in certain states, and it must be made in reference to those 
conditions. The order of quarantine cannot absolutely prohibit the shipment of 
certain species of pine into the state, without considering the fact as to the 
localities or the states whence it comes, or whether it is infected or not. 

There is another principle to which I might call attention and that is this: 
In matters of which both the United States and the states have a sort of con
current jurisdiction, if congress acts upon such matters, then the states cannot act 
upon the same. 
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In section 8 of an act to regulate the importation of nursery stock and other 
plants and plant products, etc., found in Vol. 37 of United States Statutes at Large, 
p. 315, we have the following: 

"Sec. 8. That the secretary of agriculture is authorized and directed 
to quarantine any state, territory, or district of the United States, or any 
portion thereof, when he shall determine the fact that a dangerous plant 
disease or insect infestation, new to or not theretofore widely prevalent 
or distributed within and throughout the United States, exists in such 
state or territory or district; and the secretary of agriculture is directed 
to give notice of the establishment of such quarantine to common carriers 
doing business in or through such quarantined area, and shall publish in 
such newspapers in the quarantined area as he shall select notice of the 
establishment of quarantine. That no person shall ship or offer for ship
ment to any common carrier, nor shall any common carrier receive for 
transportation or transport, nor shall any person carry or transport from 
any quarantined state or territory or district of the United States, or 
from any quarantined portion thereof, into or through any. other state 
or territory or district, any class of nursery stock or any other class of 
plants, fruits, vegetables, roots, bulbs, seeds, or other plant products 
specified in the notice of quarantine except as hereinafter provided. * * *'' 

But under the above authority the secretary of agriculture has not seen fit 
to issue an order preventing the shipping of the species of pine set out in the order 
issued by your board, into the state of Ohio from other states. However, congress 
has given him authority so to do. 

Hence, the secretary of agriculture not having acted in this matter, the state 
of Ohio, through its board of agriculture, might act in a proper order and not 
come in conflict with the above enunciated principle. 

This is a question of considerable importance and I have therefore given to 
it the attention which I felt it deserved. 

438. 

Very truly yours, 
}OSEPH :\lcGHEE, 

A ttorney-Gcncral. 

TAX :\lAP DRAFTS:\IAX-~ECESSARY STEPS TO BE TAKE::\ BEFORE 
COU:-\TY COMMISSIOXERS l\fAY EMPLOY SUCH PERSON. 

A contract by the coullt)' commissio11ers with a persoll to act as tax map drafts
mall comes within the provisio11s of sections 5660 and 5661 G. C. and, therefore. call-
1lOt be e11tered i11to until the cou11t:-,• auditor certifies that the IIIOIICY ueressary to 
take care of said obligation is ill the treasury to the credit of the proper fund. 

CoLt:Mnus, OHio. July 9, 1917. 

Ho!'. PERRY SMITH, Prosecuting Attomey, 7.anesville, Ohio. 
DEAR SIR :-1 have your communication of :\lay 22, 1917, in which you a;k 

my opinion in reference to certain matters. Your communication reads as follows: 

''The following question has been submitted to me by Ralph H. Strait, 
who is our county sun·eyor. Under house bill 300, which amended the Cass 
law being section 7181, I would like to have an answer to the following 
question: 
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"This amendment takes effect and becomes operative on or about the 
28th day of June, 1917. :Mr. Strait as county surveyor's term expires the 
first l\1onday in September of this year. Will he as countv sun·e,·or re
ceive the salary a~ contemplated under section 7181 from Ju~1e 28, I917, to 
the first l\Ionday in September, 1917, or. what salary will he receive? 

''March 1st, the county commissioners of this county entered into ,a 
contract with one John Dennis to make the tax maps of the county at a 
salary of $85.00 per month to be binding upon said county from one year 
::\larch 1st. Under this amendment of section 7181 can he hold his position 
or contract for $85.00 a month when it is incumbent upon the county sur
veyor to make the tax maps under section 7181." 

There are two separate and distinct questions embodied in your communica
tion. The first one is as to whether the county surveyor, after June 28, 1917, the 
day upon which the new highway act takes effect, will draw compensation under the 
law as it now stands or under the new law. 

Your first question is answered by an opinion rendered to the bureau of in
spection and supervision of public offices on July 7, 1917, being Opinion Xo. 433, a 
copy of which is herewith enclosed. 

Your second question has to do with the matter of the employment of a tax 
map draftsman for your county. In your communication of May 22, 1917, you 
state that your board. of county commissioners entered into a contract with John 
Dennis to make the necessary tax maps for one year beginning with March I, 1917, 
at a salary of $85.00 per month. Upon m.y request for further information you 
write under d~te of June 8, 1917, as follows: 

''In reply to your letter of June 7th, I am sending you a copy of the 
record as found on Journal 18, page 233 of the cotlnty commissioners of 
Muskingum county, Ohio. Contract of agreement. Same was entered into 
on the first day of March, 1917. There is no record in the commissioner's 
office that the auditor of the county certified for or on behalf of this con
tract." 

In your latter communication you state that there is no record in the county 
commissioner's office that the county auditor certified for or on behalf of this con
tract. I desire to notice this fact first . 

. Section 5660 General Code provides that: 

"The commissioners of a county, * * * shall not enter into any 
contract, agreement or obligation involving the expenditure of money, or 
pass any resolution or order for the appropriation or expenditure of money, 
unless the auditor * * * first certifies that the money required for the 
payment of such obligation or appropriation is in the treasury to the credit 
of the fund from which it is to be drawn, or has been levied and placed on 
the duplicate, and in process of collection and not appropriated for any 
other purpose. * * * Such certificate shall be filed and forthwith re
corded, and the sums so certified shall not thereafter be considered unap
propriated until the county * * * is fully discharged from the contract, 
agreement or obligation, or as long as the order or resolution is in force." 

Section 5661 General Code provides as follows: 

"All contracts, agreements or obligations, and orders or resolutions 
entered into or passed contrary to the provisions of the next preceding 



ATTORNEY-GENERAL. 1209 

section. shall be void, but such section shall not apply to the contracts 
authorized to be made by other provisions of law ior the employment of 
teachers, officers, and other school employes of boards uf educat.ion." 

Hence, applying the law as found in these two sections to the facts as set out 
in your latter communication, I am compelled to arrive at the conclusion that the 
.:ontract entered into by the county commissioners with ::\Ir. Dennis is void. 

The courts of our state are uniform in applying the provisions of these two 
sections strictly to all contracts, agreements or obligations entered into by the 
county commissioners and other boards therein mentioned. The only exception to 
the abO\·e uniform holding of our courts is in a case where there has been a spe
cial fund created by means other than taxation for a specific purpose, and which 
cannot be used for any other purpose. \Vith this one exception the courts are 
uniform in .a strict application of the provisions of these two secuons. 

1£ the contract is void there is no need of our proceeding further to inquire 
as to whether ?llr. Dennis has such vested rights in this contract that it will bind 
the county commissioners. for a period of one year from the date upon which it 
was entered into, notwithstanding the fact that the law taking effect on June 28, 
1917, changes the matter as to who may be tax map draftsman. 

Hence, answering your second question· specifically, I am of the opinion that 
before the county commissioners could enter into a contract with a person em
ploying him to act as tax map draftsman, the county auditor must certify that the 
funds necessary to take care of the obligation are in the treasury to the credit of 
the proper fund. 

In passing I might call attention to an opinion rendered by my predecessor, 
Hon. Edward C. Turner, on May 29, 1916, and found in Vol. I of the Opinions 
of the Attorney General for 1916, p. 943, in which he held (in the syllabus) as 
follows: 

''County commiSSIOners are not authorized to employ arty person other 
than the county surveyor for the purpose of correcting and keeping up to 
date an existing set of tax maps of the county." 

It is readily seen that if this opinion should hold, the county comm1sswners 
would under nc circumstances have been authorized to employ Mr. Dennis to <:or
rect and keep ::p to date the tax maps of your county. 

However, ~he court of appeals of ::\luskingum county, in the November term. 
1916, rendered an 7pinion in a case styled Earl A. Montgomery, Auditor, et a!. v. 
The State of Ohio, ex ret. John S. Dennis, :K'o. 91, in which it held different from 
the opinion rendered by Mr. Turner. The relief sought in said case before th-> 
court of appeals was a peremptory writ of mandamus requiring the commissioners 
to carry out a contract entered into by them with the relator for keeping up the 
tax maps and plats of said county at the agreed price of seventy-five dollars per 
month. J n this case it was argued that the county commissioners were not au
thorized under the statutes to employ any person other than the county surveyor 
to correct and keep up to date the tax maps of the county, but the court held that 
the county commissioners had authority to enter into such a contract with a per
son other than the county surveyor, by virtue of section 5589 G. C. So that from 
this decision of the court of appeals of ::\fuskingum county, the county commis
sioners had authority to enter into a contract with Mr. Dennis, provided the pro
visions of section 5660 G. C. had been complied with. 

Very truly yours. 
JosEPH ::\TcGHEE, 

A ttorue:y-Gelleral. 
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439. 

APPROVAL-ABSTRACT OF TITLE-EXECUTIVE l\IAl\SION. 

CoLUMBUS, OHio, July 9, 1917. 

The E.rewti'i1e Jia11sio11 Board, Columbus, Ohio, 

Atte11tiou Hoi1. James E. Campbell. 

GENTLDIEN :-Your board has submitted to this department abstracts of title 
covering four different pieces of real estate located in the city of Columbus, as 
follows: 

1. The following described premises, situate in the county of Franklin, in the 
state of Ohio, and in the city of Columbus, 

'"Being part of lot number one (1) of Gates and Ann O'Harra's sub
division of part of half-section No. 14, township 5, range 22 Refugee Lands, 
described as follows: Beginning at an iron pipe at the northwest corner of 
Broad street and Champion avenues in said city of Columbus; thence south
westerly along the north line of Broad street and the south line of said 
lot No One, 189.40 feet to an iron pipe in the east line of John C. Bullitt's 
Ohio avenue addition; thence northerly along the east line of said Bullitt's 
Ohio avenue addition, 174.81 feet to the south line of the first alley north 
of Broad street in said Bullitt's Ohio avenue addition, produced eastwardly 
to Champion avenue; thence eastwardly along said alley produced east
wardly to Champion avenue, 188.06 feet to the west line of Champion ave
nile; thence southerly along the west line of Champion avenue 174.53 feet 
to the place of beginning." · 

2. The following described premises situate in the county of Franklin, m the 
state of Ohio, and in the city of Columbus: 

"Being lot number three (3) of John C. Bullitt's Ohio avenue addi
tion to the city of Columbus, Ohio, as the same is numbered and delineated 
upon the recorded plat thereof, of record in Plat Book 5, page 137, record
er's office, Franklin county, Ohio." 

3. The following described premises situate 111 the county of Franklin, in the 
state of Ohio, and in the city of Columbus: 

"Being lot number four (4) of John C. Bullitt's Ohio avenue addi
tion to the city of Columbus, Ohio, as the same is numbered and delin
eated upon the recorded plat thereof, of record in Plat Book 3, page 137, 
recorder's office, Franklin county, Ohio." 

4. The following described premises situate 111 the county of Franklin, m the 
state of Ohio, and in the city of Columbus: 

"Being Jot number five (5) of John C. Bullitt's Ohio avenue addition 
to the city of Columbus, Ohio, as the same is numbered and delineated 
upon the recorded plat thereof, of record in Plat Book 5, page 137, re
corder's office, Franklin county, Ohio." 
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Part of lot mtmber one (1) Gates' and O'Harra's subdivisio11. 

find upon examination of the above abstract, date ~lay 26, 1917, that the 
title to the premises described is in the name of ~Iary Elizabeth Deshler and that a 
general warranty deed from said ~Iary Elizabeth Deshler, with release of dower if 
necessary, will vest in the state of Ohio a clear title except for the taxes for the last 
half of 1916, amounting to $180.32, which remain unpaid and are a lien, and also the 
taxes for the year 1917, which are as yet undetermined. 

Lot number three (3) of John C. Bullitt's Ohio avenue addition. 

I find upon examination of the above abstract, dated June 20, 1917, that the title 
to said premises is in the name of Clarence E. \Voolman and that a general war
ranty deed from said Clarence E. Woolman, with release of dower if necessary, 
will vest in the state of Ohio a clear title except for the taxes for the last half of 
the year 1916, amounting to $74.29, which remain unpaid and are a lien, and the 
taxes for 1917, the amount of which is as yet undetermined, and also a special 
assessment for improving Ohio avenue, said assessment consisting originally of ten 
annual installments of $30.24 each, one of which has been paid-the next installment 
due with the taxes payable December 20, 1917-unpaid balance of said assessment 
$272.17 principal, $6.12 accrued interest for six months. 

Lot number four (4) of Joh11 C. Bttllitt's Ohio ave1111e additio11. 

I find upon examination of the above abstract, dated June 20, 1917, that the 
title to the premises described is in the name of Clarence E. \Voolman and that a 
general warranty deed from said Clarence E. Woolman, with release of dower if 
necessary, will vest in the state of Ohio a clear title except for the taxes for the 
last half of the year 1916, amounting to $70.11, which remain unpaid and are a lien, 
and the taxes for 1917, the amount of which has not yet been determined. 

Lot 1111111ber five (5) of John C. Bullitt's Ohio a1•enue additio11. 

I find upon examination of the above abstract, dated June 20, 1917, that the title 
to the premises described is in the name of Clarence E. Woolman and that a gen
eral warranty deed from said Clarence E. Woolman, with release of dower if 
necessary, will vest in the state of Ohio a clear title except for the taxes for the 
last half of the year 1916, amounting to $70.44, which remain unpaid and are a 
lien, and the taxes for 1917, the amount of which has not yet been determined. 

I am herewith handing you the four abstracts hereinbefore referred to. 
·Very truly yours, 

JoSEPH ~icGHEE, 

A ttorneJ-General. 
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440. 

TOWXSHIP TRUSTEES-HOW BONDS ;>.IUST BE ISSUED BY S.-\ID OF
FICIALS FOR ROAD IMPROVE::-.IEXT. 

S ectious 3298-15e oud 3298-45 G. C. coutoiu /he ouly provisious outhori::i11g the 
tow11sltip trustees to issue bonds i11 the matter of the improvemeut of tow11ship 
roods, ond in issuiug bonds thereunder the provisious of soid sectious must be fol·· 
lowed. 

CoLUMBUS, OHio, July 9, 1917. 

HaN. D. H. PEOPLES, Prosecuti11g Attorney, Pomeroy, Ohio. 

DEAR SIR :-I have your communication of June 20, 1917, in which you ask 
my opinion in reference to a number of matters, as follows: 

"1. Can township trustees issue bonds to build roads without sub
mitting same to the electors of the township? 

··2. If bonds can be issued, for what length of time can. the bonds be 
issued? 

"3. Can township trustees issue said bonds to pay their portion for 
building state roads? 

"4. Must the sale of bonds be advertised, or can they be sold with
out advertisement? 

"5. When the levy for road purposes amount to about $2,500 per 
year, can· the trustees of a township borrow $15,000.00 and pay a portion 
of the same each year out of tlie levy for road purposes, and continue to 
pay each year until said amount is paid in full? 

"6. If the township trustees can issue bonds, what proceeding is nec
essary (if the same is not submitted to a vote) to make the issuing of 
said bonds legal?" 

Owing to the fact that the new highway act became effective on the 28th day 
of June, 1917, I will base my opinion upon the provisions of this act. I do this 
especially for the reason that ~he provisions of law now in force, haYing to do 
with the matter of constructing, reconstructing, resurfacing and improving town
ship roads and all matters connected therewith, haye been radically modified by 
the new law. 

Under the law which became effective on June 28, 1917, there are two sep
arate and complete plans for the improvement of township highways. The one 
scheme or plan is set forth in sections 3298-1 to 3298-15n inc. G. C.; the other 
in sections 3298-25 to 3298-53 inc. G. C. The first plan takes into consideration 
the property and territory of the entire township, including the property and 
territory in the municipal corporations situated therein. The second plan exempts 
the property and territory located within the corporate limits of the municipalities 
situated therein, the property and territory outside of said municipalities forming 
a road district. 

Th'e two plans are complete and comprehensive within themselves, and in 
deciding in reference to questions pertaining to the powers of township trustees 
in the matter of road improvements we must look to the provisions made in the 
two above plans or schemes. \Vith this in mind, let us note what prodsions are 
made in the first plan for the issuing of bonds by township trustees. 
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Section 3298-15d G. C. gives authority to the township trustees to le\·y annually 
a tax not exceeding three mills upon each dollar of the taxable property of the 
township, to provide a fund for the payment of the township's proportion of the 
cost and expense of the improvement. 

Section 3298-lSe G. C. provides that: 

"The township trustees, in anticipation of the collection of such taxes 
and assessments, or any part thereof, may, whenever in their judgment it 
is deemed necessary, sell the bonds of said township in any amount not 
greater than the aggregate sum necessary to pay the estimated compensa
tion, damages, costs and expenses of such improvement. * * *" 

This section contains the only provisions of law for the issuing of bonds by 
the township trustees in the matter of improving roads under this plan. 

Under the second plan we find provisions made in section 3298-44 G. C., 
enabling the township trustees to levy a tax of not exceeding three mills upon 
each dollar of the taxable property of ''said distrl'ct ;" that is, the property outside 
the corporate limits of any municipalities located within the township. 

In section 3298-45 G. C. provisions are made for the issuing of bonds as 
follows: 

''The township trustees, i~ anticipation of the collection of such taxes 
and assessments, or any part thereof, may whenever in their judgment it 
is deemed necessary, sell the bonds of said road district, in any amount not 
greater than the aggregate sum necessary to pay the estimated compensa
tion, damages, costs and expenses of such improvement. '' * *" 

This is the only provision made in the second plan or scheme giving authority 
to the township trustees to issue bonds. 

Section 3298-18 G. C. provides that the township trustees may levy a tax to 
create a fund for dragging, maintenance and repair of roads, upon all the taxable 
property of the township outside of any incorporated village or city, or part 
thereof therein situated, not exceeding in the aggregate two mills in any one year; 
but there is no provision made for the issuing of bonds in anticipation of the col
lection of such taxes. 

At this point let us note the answers to a number of your questions. First, 
can township trustees issue bonds to build roads, without submitting same to the 
electors of the township? Under the provisions of sections 3298-15e and 3298-45 
G. C., it is evident that the township trustees have authority, in anticipation of the 
collection of taxes, to issue bonds without submitting same to the electors of the 
township, but these bonds must be issued in the matter of such particular road 
improvement and the funds derived from the sale of the bonds must be used for 
that particular improvement. 

You also ask for what length of time can the bonds be issued. Under the 
provisions of said two sections, the bonds n1ay be issued for a period not to exceed 
ten years. 

You also ask whether the sale of the bonds must be advertised, or whether 
they can be sold without advertisement. The said two sections above noted pro
vide that: 

''The sale of such bonds shall be advertised once not later than two 
weeks prior to the date fixed for such sale in a newspaper published in 
the county," etc. 

You inquire whether the township trustees could borrow fifteen thousand 
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dollars and pay a portion of the same each year out of the Jeyy for road purposes, 
and continue to pay each year until said amount is paid in full. It is my opinion 
that this cannot be done. As said before, there is a specific and definite plan 
mapped out in the above provisions for the improvement of the township roads, and 
it is my opinion that these sections contain the only provisions in reference to the 
issuing of bonds and borrowing of money. It is true that section 3295 G. C. pro
vides for the issuing of bonds by the township trustees, but the provisions of said 
section would not apply to the matter about which you inquire. 

You also inquire what proceeding is necessary to make the issuing of bonds 
legal. Under sections 3298-15e and 3298-45 G. C., the method of proceeding is 
set out. 

In addition to what I have already suggested, it might be well to call attention 
to the following provision found in each section: 

"Prior to the issuance of such bonds the township trustees shall, in 
case all or any part of said bonds are to be redeemed by special assess
ments, proYide for the levying of a tax upon all the taxable property of 
the township to cover any deficiencies in the payment or collection of 
any such special assessments." 

This provision of the statute can be met by the adoption of a resolution in 
which the township trustees pledge themselves and their successors that they will, 
if necessary, to take care of any deficiencies that may arise, due to the non-payment 
of any special assessments, levy a tax sufficient to take ~are of any deficiencies so 
arising; but the levy need not be made until deficiencies occur. The other pro
visions of these two sections are easily followed. 

You make inquiry also as to the authority of township trustees to issue bonds 
to pay the township's portion of the cost and expense of building inter-county 
highways and main market roads. In order to answer this question it will be 
necessary for me to turn to the chapter having to do with the improvement of 
intercounty highways and main market roads, and especially to sections 1222 and 
1223 G. C. 

Section 1222 G. C. provides in part as follows: 

"* * * For the purpose of providing a fund for the payment of 
the proportion of tge cost and expense to be paid by the interested town
ship or townships for the construction, improvement, maintenance or 
repair of highways under the provisions of this chapter, the county com
missioners or the township trustees are authorized to levy a tax not exceed
ing two mills upon all taxable property of the township in which such 
road improvement or some part thereof is situated. * * * ·where the 
improvement is made upon the application of the county commissioners 
said county commission shall levy the tax and where the improvement is 
made upon the application of the township trustees said township trustees 
shall levy the tax. * * *" 

Section 1223 G. C. provides that the county commissioners, in anticipation 
of the collection of such taxes and assessments or any part thereof, when the 
improvement is being done upon their application, may issue bonds to cover the 
shares of the cost and expense of the improvement payable by the county town
ship or townships and the owners of the lands assessed for such improvement. 
But. this section further provides that: 

"\Vhere such construction, improvement or repair is made upon the 
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application of the township trustees, such township trustees are hereby 
authorized to sell the bonds of the interested township in any amount not 
greater than the estimated compensation, damages, cost and expense of 
such construction, improvement or repair and under like conditions herein 
prescribed for county commissioners." 

It will readily be seen from the provisions of this section that the township 
trustees have nothing to do with the levying of a tax or the issuing of bonds in 
the matter of the improvement of intercounty highways or main market roads, 
excepting in those cases in which the township trustees made application to the 
state highway commissioner for state aid. 

\Vhen the county commissioners make application to the state highway com
missioner for state aid, the taxes levied are levied by the county commissioners, 
and the bonds issued, if any, are issued by the county commissioners in a sufficient 
amount to cover not only the proportion of the cost and expense of the improve
ment due from the county, but also the proportion of the cost and expense of 
the improvement due from the township and from the assessed property owners. 
This matter will be more readily understood by a reference to the provisions of 
section 1192 G. C., which provides that if the county commissioners do not file 
any application for state aid before March 1 of any year, then the board of town
ship trustees of any township may file such application. 

Section 1223 G. C. contains the only provisions authorizing the township 
trustees to issue bonds in the matter of the improvement of intercounty highways 
and main market roads. 

441. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

l\IUXICIPAL CIVIL SERVICE CO~L\IISSIOXER-SALARY CAXNOT BE 
INCREASED OR DDllXISHED DURIXG TER:\1. 

A mtmicipal ci"<:il service commissioner is an officer with a fixed term of of
fice and a salary which camwt be increased or diminished during such term. 

CoLVMnt:s, OHIO, July 9. 1917. 

Bureau of ll!spectioJt a11d Supervision of Public Offices, Dcpartme11t of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-In your communication of recent date you requested an opinion 
from this department as follows: 

"?If r. Van Dousen, city solicitor of Lorain, Ohio, was in the office 
yesterday informing the writer that he had submitted a matter for your 
opinion, which you had agreed to answer through the bureau. \Ve are 
much pleased that this has been done with your consent as a written opin
ion upon this matter will also be of much value to this office. 

''\\'e beg to inform you, howe,·er, that this question was submitted to 
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the writer some time since by State Examiner 'Will E. Heck, and at the 
time he was working upon the examination of the city of Lorain, and we 
replied to him as follows: 

'' '\Ve have your favor of the 8th inst., and will take up your question 
as follows: 

" ' ''1. The council of this city passed an ordinance increasing the sal
ary of the members of the civil service commission. Are members of the 
civil service commission under the law which forbids an official having his 
salary raised during his term of office? If so, should I make a finding for 
the increased amount paid the members of the commission in this city?" 

"'In reply thereto we respectfully refer you to section 486-19 G. C., 
covering municipal civil service as follows: "The mayor or other chief ap
pointing authority of each city in the state shall appoint three persons, one 
for a term of two years, one for four years and one for six years, who 
shall constitute the municipal civil service commission. * * *" We also 
refer you to section 4213 G. C., providing that the salary of any officer, 
clerk or employe shall not be increased or diminished during the term for 
which he was elected or appointed and we are, therefore, of the opinion 
that findings for recovery should be made for any violations of this sec
tion. You must ascertain, of course, the date of appointment of each man 
and be sure that the salary was increased during his term.' 

"If we should happen to be incorrect in our judgment, we shall be 
pleased to hear from you." 

Your answer given above seems to be undoubtedly correct as it is in con
sonance with two opiqions of a former attorney-general, and recently the court of 
appeals of Muskingum county have decided to the same effect. The municipal 
civil service commissioners are municipal officers although they have sometimes 
jurisdiction over territory outside of the corporation, that is in case of school dis
tricts. They are appointed by the mayor. (Section 486-19 General Code.) Their 
salary is fixed by council. They are called "officers" wherever mentioned in the 
civil service law. It has not occurred to the attorney-general in either of the 
opinions mentioned, or to the court in the decision above alluded to, to question 
that they are such municipal officers. They are, therefore, governed by the pro
visions of section 4213 of the General Code, which is as follows: 

''The salary of any officer, clerk, or employe shall not be increased or 
diminished during the term for which he was elected or appointed, and 
except as otherwise provided in this title, all fees pertaining to any office 
shall be paid into the city treasury." 

The first of the opinions above referred to_:found in Vol. I, Reports of the 
Attorney-General, 1914, page 524, by Mr. Hogan-is to the effect that when the 
act then in effect was passed taking the place of the former statutes upon the 
subject, the existing terms of the commissioners being saved, that it could not be 
changed during the terms for which they were originally appointed. 

The second opinion rendered in the same year, page 1439, Vol. II, was in a 
case where the salary having been changed the civil service commissioner resigned 
and then was reappointed in order that he might receive the new salary, which 
it was held he could not do. 

The case in the court of appeals of ;\Iuskingum county was decided at the 
May term, 1917. and was the exact case as to which you ask an opinion. The court 
there considered not only section 4213, but also the constitutional provision as all
controlling, which is article IT, section 20, which is as follows: 
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''The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing 
term, unless the office be abolished." 

The above constitutional provision certainly does lay down a principle of uni
versal application. It is unnecessary to decide whether section 4213 is enacted in 
pursuance of article II section 20 or not. It is the law and whether it be required 
by that section of the constitution or not it is not in conflict with any other 
section, but is in harmony with the principle declared in that section. The par
ticular question the court of appeals passed upon was upon the meaning of the 
word "term," or what it is that constitutes the term. and they held that it did not 
apply to one appointed to fill a vacancy after the change in salary had taken place. 
That is, the term of office, instead of being the statutory term for which the officer 
is chosen, is the term for which the office is held by the particular incumbent 
under an appointment or election. 

There seems therefore to be no question left, but upon authority as well as 
reason you are advised that the salary of the civil sen·ice commissioners cannot 
be increased or diminished during the terms for which they are appointed. This, 
in the case in question, will result in different members of the board receiving 
different compensation for exactly the same services. This consequence, however, 
is a necessary one and any commissioner not satisfied with his salary may resign 
and make way for another to be appointed who will receive the same salary as 
his fellow commissioners; and this is nothing more than frequently happens, and 
as did happen in the case of the common pleas judges when those serving out terms 
of different nu.mbers of years received the old salaries while the new ones chosen 
after the change received a new and different one. 

442. 

Very truly yours, 
JoSEPH 1lcGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIOXS FOR ROAD L\IPROVDIEXTS JX 
CLER:\10.:\'T AXD PICKAWAY COUXTIES. 

CoLt:Mncs, OHIO, July 11, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Colu111bu.~, Ohio. 

DEAR Sm :-I have your communication of July 7. 1917, requesting my ap
proval of certain final resolutions therein enclosed. as follows:· 

"Clermont County-Sec. 'I,' Ohio Ri\·er road, I. C. H. X o. 7. 
"Pickaway County-Sec. 'A,' Cincinnati-Zanes\·ille road, I. C. H. X o. 

10." 

I have carefully examined these final resolutions and find them correct in 
form and legal. I am therefore returning the same to you with my approval 
endorsed thereon. 

8-Vol. II-A. G. 

Very truly yours, 
JosEPH ::\IcGHEE, 

A ttoruey-Gel!eral. 
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443. 

APPROVAL-LEASES OF CANAL LA~DS TO THE EAST OHIO GAS 
C0:;1.1PAJ\Y, CLEVELAJ\'D, OHIO-A. ]. HELMA.'\, BARBERTO:\, 
OHIO-EDWARD CLARK, LAKEVIEW, OHIO. 

CoLVMnus, Omo, July 11, 1917. 

HoN. JoHN I. MILLER, Superinte11de111 of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 19, 1917, in which you en

close three leases of state canal lands, in triplicate, said leases being as follows: 

'"The East Ohio Gas Co. of Cleveland, Ohio, right of way along the 
outer slope of the Ohio canal between Newburgh Height, Cuyahoga Co. 
and the village of Peninsula in Summit Co. a distance of 15 miles. This 
right of way is to be used for laying and maintaining a 10-inch gas 
main, $7,500.00. 

"A. J. Heiman, Barberton, Ohio, permission to occupy and use about 
5 miles of the bed of the Ohio canal south of Barberton for the propa
gation of fish for commercial purposes. This is rather in the line of an 
experiment, $1,200.00. 

''Edward Clark, Lakeview, Ohio, a cottage site on the west bank of 
Indian Lake, $300.00." 

I have examined these leases carefully and find them correct in form ~nd 
legal, and am forwarding· the same, with my approval endorsed thereon, to Hon. 
James M. Cox, governor of Ohio, for his consideration. 

444. 

Very truly yours, 
JosEPH McGHE~:, 

Attorney-General. 

APPROVAL-LEASE OF CANAL LANDS TO THE DEFIANCE MACHINE 
WORKS, DEFIANCE, OHIO-E. F. \VOLLASTO:\, DAYTO~. OHIO
JOHN GAMMETEH, AKRON, OHIO. 

CoLUMBUS, OHio, July 11, 1917. 

HoN. JoHN I. 1hLLER, Superinlelldellt of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of May 28, 1917, with which you en

close leases in triplicate for canal lands, as follows: 
"Valuation. 

"To The Defiance Machine V.'orks, Defiance, Ohio--------------$2,000.00 
"Karl G. White, Hebron, Ohio, canal property at Hebron Ohio___ 500.00 
"E. F. Wollaston, Dayton, Ohio, M. & E. canaL________________ 200.00 
"John R. Gammeter, Akron, Ohio, Ohio canal north of Akron____ 700.00" 

I have examined these leases carefully and find the same correct in form 
and legal, and am therefore endorsing my approval thereon and have forwarded 
the same to the governor for his approval. 

Very truly yours, 
Jos~:PH l\lcGHn:, 

A ttor11ey-General. 
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445. 

APPTWVAL-FI:'Iit\L RESOLUTTOX FOR ROAD 1:\IPROVE:\TEXT TX 
~IERCER COUXTY, OHIO. 

CoLvMnvs, OHIO, July 13, 1917. 

Hox. Cu:nox CowEx, Staie Highway Commissio11er, Columbus, Ohio. 
DEAR SJR :-1 have your communication of July 11, 1917, asking for my 

approval on a certain final resolution as follows: 

·'~fercer County-Sec. 'A-2' Celina-Greenville road. Pet. Xo. 2681, 
I. C. H. Xo. 211." 

I have carefully read final resolution and find the same correct in form 
and legal and am therefore returning the same to you with my approval endorsed 
thereon. 

446. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

\\'ORK:\TEX'S CO:\IPEXSATIOX ACT-PROVISIONS THEREOF UXEN
FORCTBLE AS TO ALL E:\fPLOYERS EXGAGED IX E:\!PLOY:\TEXTS 
:\!.\HIT DIE 1 X X A TL'HE. 

Under the decision of the supreme court of the Cnited States, rendered May 
21, 1917, sectio11 1465-98 Ohio Ge11eral Code, 011d all other provisions of the Ohio 
compensation act, are tmeuforcible as to all employers engaged in emplo:yments 
maritime in uature, uuder maritime contracts with a11 employer engaged i11 mari
time pursuits upo11 a11y of the navigable waters of the Uuited States, whether the 
employment be interstate or i11trastate. 

CoLVlllBIJS, OHJo, July 14, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-On June 30th I received from you the following request for 

my opinion: 

"The commission has received a letter involving a point of law which 
we find necessary to refer to your department for an opinion. The letter 
reads as follows: 

"'Re-Question of application of the Ohio workmen's compensation 
act to ste1·edoring operations. 
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"'~Iy attention has just been called to a decision rendered ::\lay 21, 
1917, by the supreme court of the United States in the case of the 
Southern Pacific Company, plaintiff in error, v. Jensen and a number of 
other similar cases concurrently decided. 

"'I assume that you are familiar with the decision in question. I write 
this letter to ask if you will be good enough to favor me with your views 
as to whether or not stevedores in Ohio, having particular reference to the 
large coal and ore docks along the lakes, who are engaged in the receiving 
and trans-shipment of iron ore and coal-arc affected by this decision, 
taken in connection with section 51. (1465-98 0. G. C.)' 

''As there are quite a few employers of labor whose status under the 
workmen's compensation law depend upon this opinion, we will kindly 
ask you to favor us with same at the very earliest possible date." 

Stevedores are persons employed in loading at]d unloading vessels 111 

port. 
Section 1465-98 G. C. referred to in the above request is as follows: 

"The provisions of this act (G. C. sections 1465-41a to 1465-43, 1465-
45, 1465-46, 1465-53 to 1465-106) shall apply to employers and their em
ployes engaged in intrastate and also in interstate and foreign commerce. 
for whom a rule of liability or method of compensation ha<s been or may 
be established by the congress of the United States, only to the extent 
that their mutual connection with intrastate work may and shall be clearly 
separable and distinguishable from interstate or foreign commerce, and 
then only when such employer and any of his workmen working only in 
this state, with the approval of the state liability board of awards, and so 
far as not forbidden by any act of congress, voluntarily accept the pro
visions of this act by filing written acceptances, which, when filed with 
and approved by the board, shall subject the acceptors irrevocably to the 
provisions of this act to all intents and purposes as if they had been 
originally included in its terms, during the period or periods for which 
the premiums herein provided have been paid. Payment of premium shall 
be on the basis of the payroll of the workmen who accept as aforesaid." 

This statute is almost identical with Sec. 114 of the New York workmen's 
compensation act, which is as follows: 

"The provisions of this chapter shall apply to employers and employes 
engaged in intrastate, and also in interstate or foreign commerce, for 
whom a rule of liability or method of compensation has been or may be 
established by the congress of the Unite(\ States, only to the extent that 
their mutual connection with intrastate work may and shall be clearly 
separable and distinguishable from interstate or foreign commerce, except 
that such employer and his employes working in this state may, subject to 
the approval and in a manner provided by the commission and so far as 
not forbidden by any act of congress, accept and become bound by the pro
visions of this chapter in like manner and with the same effect in all re
spects as provided herein for other employers and their employes." 

This section of the X ew York act was considered by the supreme court of 
the United States in the case of Southern Pacific Company v. Jensen, referred to 
in your request, the decision of the court was rendered :\fay 21, 1917. 

The findings of fact, made by the X ew York commission, and upon which 
findings the case was determined, are as follows: 
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"1. Christen Jensen, the deceased workman, was, on .\ugust 15, 1914, 
an employe of the Southern Pacific Company, a corporation of the state 
of Kentucky, where it has its principal office. It also has an office at 
pier 49, X orth ri\·er, X ew York city. The Southern Pacific Company at 
said time was, and still is, a common carrier by railroad. It also owned 
and operated a steam.,hip. El Oriente, plying between the ports of Xew 
York and Galveston, Texas. 

"2. On August 15, 1914, said 'teamship was berthed for discharging 
and loading at pier 49, North river, lying in navigable waters of the United 
States. 

'"3. On said date Christen Jensen was operating a small electric freight 
truck. His work consisted in driving the truck into the steamship El 
Oriente where it was loaded with a cargo, then driving the truck out of 
the vessel upon a gangway connecting the vessel with pier 49, Xorth river, 
and thence upon the pier, where the lumber was unloaded from the truck. 
The ship was about ten feet distant from the pier. At about 10:15 a. m., 
after Jensen had been doing such work for about three hours that morn
ing, he started out of the ship with his truck loaded with lumber, a part 
of the cargo of the steamship El Oriente, which was being transported 
from Galveston, Texas, to X ew York city. Jensen stood on the rear of 
the truck, the lumber coming about to his shoulder. In driving out of the 
port in the side of the vessel and upon the gangway, the truck became 
jammed against the guide pieces on the gangway. Jensen then reversed 
the direction of the truck and proceeded at third or full speed backward 
into the hatchway. He failed to lower his head and his head struck the 
ship at the top line, throwing his head forward and causing his chin to 
hit the lumber in front of him. His neck was broken, in this manner he 
met his death. 

"4. The business of the Southern Pacific Company in this state con
sisted at the time of the accident and now consists solely in carrying pass
engers and merchandi,e between Xew York and other states. Jensen's 
work consisted solely in moving cargo destined to and from other states. 

"5. Jem.en ldt surviving him :.\Jarie Jensen, his widow, 2Y years of 
age, and Howard Jensen, his son, se\·en y<'ars of age, and Evelyn Jensen, 
his daughter, three years of age. 

"6. Jensen's average weekly wage was $19.60 per week. 

"7. The injury was an accidental injury and arose out of and in the 
course of Jensen's employment by the Southern Pacific Company and his 
death was due to such injury. The injury did not result solely from the 
intoxication of the injured employe while on duty, and was not occasioned 
by the wilful intention of the injured employe to bring about the injury or 
death of himself or another. 

"8. This claim comes within the meaning of chapter 67 of the consoli
dated laws as re-enacted and amended by chapter 41 of the laws of 1914. 
and as amended by chapter 316 of the laws of 1914. 

"9. Award of compensation is hereby made to :.\1arie Jensen, widow 
of the deceased, at the rate of $5.87 weekly during her widowhood with 
two years' compensation in one sum in case of her marriage; to Harold 
Jensen, son of the deceased, at the rate of $1.96 per week and to Evelyn 
Jensen, daughter of the deceased, at the rate of $1.96 per week until said 
Harold Jensen and Evelyn Jensen respectively shall arrh·e at the age 
of eighteen years, and there is further allowed the sum of one hundred 
($100.00) dollars for funeral expenses.' 
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The award was attacked on several different grounds, but was sustained by 
the New York court.- In the federal supreme court only two contentions were 
considered. 

First, that the Southern Pacific Company being an interstate common carrier 
by railroad is responsible for injuries to employes only under the feoeral employ
ers' liability act, and no state statute can impose any other or different liability. 
The court quickly disposes of this contention, holding that the federal employers 
liability act applied only to employes having a direct and substantial connection 
with railroad operations, and the fact that the ship upon which the accident oc
curred happened to be owned by a railroad company did not bring employes en· 
gaged in loading or unloading the ship under the federal employers' liability act. 

The second contention was that the application of the compensation act as 
made by the New York commission in this case conflicts with the general maritime 
law, which constitutes an integral part of the federal law under art. III, section 2 
of the United States Constitution, and to that extent is invalid. The majoriy of 
the court held this contention to be sound; the holding, and reasons therefor, will 
appear by the following quotations from the opinion of Mr. Justice McReynolds: 

"Article III, section 2, of the Constitution, extends the judicial power 
of the United States 'To all cases of admiralty and maritime jurisdiction;' 
and Art. 1, Sec. 8, confers upon the congress power 'To make all laws 
which may be necessary and proper for carrying into execution the fore
going powers and all other powers vested by this constitution in the gov
ernment of the United States or in any department or officer thereof.' 
Considering our former opinions, it must now be accepted as settled doc
trine that in consequence of these provisions congress has paramount power 
to fix and determine the maritime law which shall prevail throughout the 
country. Butler v. Steamship Co., 130 U. S. 527. In re Garnett, 141 U. S. 
1, 14. And further, that in the absence of some controlling statute the 
general maritime law as accepted by the federal courts constitutes part of 
our national law applicable to matters within the admiralty and maritime 
jurisdiction. The Lottawanna, 21 Wall. 558; Butler v. Boston S. S. Co., 
130 U. S. 527, 557; Workman v. New" York, 179 U. S. 552. * * * 

"By section 9, judiciary act of 1789 (1 Stat. 76, 77), the district courts 
of the United States were given 'exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdiction; * * * saving to suitors 
in all cases the right of a common law remedy where the common law 
is competent to give it.'. And this grant has been continued. Judicial 
Code, Sees. 24 and 256. * * * 

"The work of a stevedore in which the deceased was engaging is mari
time in its nature; his employment was a maritime contract; the injuries 
which he received were likewise maritime; and the rights and liabilities 
of the_ parties in connection therewith were matters clearly within the 
admiralty jurisdiction. Atlantic Transport Co. v. lmbrovek, 234 U. S. 52, 
59, 60. 

"If New York can subject foreign ships coming into her ports to 
such obligations as those imposed by her compensation statute, other states 
may do likewise. The necessary consequence would be destruction of the 
very uniformity in respect to maritime matters which the constitution was 
designed to establish; and freedom of navigation between the states and 
with foreign countries would be seriously hampered and impeded. A far 
more serious injury would result to commerce than could have been 
inflicted by the Washington statute authorizing a materialman's lien con
demned in the Roanoke. The legislature exceeded its authority in at-
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tempting to extend the statute under consideration to conditions like 
those here disclosed. So applied, it conflicts with the constitution and to 
that extent is invalid. 

"Exclusive jurisdiction of all civil case of admiralty and maritime 
jurisdiction is vested in the federal district courts, 'saving to suitors in 
all cases the right of a common ·law remedy where the common law is 
competent to give it.' The remedy which the compensation statute attempts 
to give is of a character wholly unknown to the common law, incapable 
of enforcement by the ordinary processes of any court and is not saved 
to suitors from the grant of exclush·e jurisdiction. The Hine, 4 \Vall. 571, 
572; The Belfast, 7 Wall. 624, 644; Steamboat Co. v. Chase, 16 Wall. 522, 
531, 533; The Glide,. 167 U. S. 606, 623. And finally this remedy is not 
consistent with the policy of congress to encourage investments in ships 
manifested in the acts of 1851 and 1884 (R. S. 4283-4285; Sec. 18, act of 
June 26, 1884, 23 State. 57, Ch. 121) which declare a limitation upon the 
liability of their owners. Richardson v. Harmon, 222 U. S. 104. 

"The judgment of the court below must be reversed and the case 
remanded for further proceedings not inconsistent with this opinion." 

Upon this important question the court was divided, five to four, Justices 
Holmes, Pitney, Brandeis and Clark dissented from the opinion of the majority 
as expressed by Mr. Justice McReynolds. Justices Holmes and Pitney delivered 
very strong dissenting opinions, but, as the law is what is announced by the five 
judges and not by the four, it "profiteth nothing" to discuss the dissenting opinions. 

While it has nothing to do with this opinion, the open declaration by Mr. 
Justice Holmes that judges legislate should be noted. He says, in his dissenting 
opinion, "I recognize without hesitation that judges do and must legislate, but 
they can do so only interstially; * * *" I think the statement correct, but 
it should be taken so meaning that some courts when exercising this legislative 
power, will and do, when they deem it necessary that the power be exercised, 
create interstices, if none exist. 

The opinion of the majority of the court is conclusive and speaks for itself; 
under it no state compensation law can apply to any employes engaged in employ
ment maritime in its nature, or under what may be called a maritime contract, with 
an employer engaged in maritime pursuits, upon any of the navigable waters of 
the United States; it makes no difference whether the employment be interstate 
or intrastate. The test is, is the emplo)·ment maritme so that the admiralty juris
diction attaches? 

The opinion in this case really has no· application to G. C. 1465-98. An 
examination of that section shows that it was intended to apply only to "employers 
engaged in intrastate and also in interstate and foreign commerce, for whom a rule 
of liability or method of compe11sation has been or m<~y be established by the con
gress of the Uuitcd States. Only one such act is in existence and that is the 
federal employers liability act, which, the court expressly found, did not apply 
to the Jensen case. It will be noted too that section 1465-98 is purely optional 
and requires the written acceptance of the terms of the Ohio act by both employer 
and employe. It is needless to further consider this particular section, because, 
as stated above, it applies only to employers coming under the federal employers' 
liability act, and does not apply to maritime employes, such as stevedores. For 
maritime employes, no rule of liability or method of compensation has been 
established by congress-and, except to the extent indicated in the opinion of the 
court in the Jensen case, congress has not legislated in this field. The question 
really is, as maritime employes do not come under the federal employers' liability 
act, are they entitled to the protection of the Ohio compensation act? Our act 
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is compulsory and in no sense elective and the answer given by the optn!Oil in 
the Jensen case is that the Ohio act does not and cannot apply to maritime em
ployments. 

If the Ohio act were elective, then I think, as congress has not prohib,ited 
employer and employe from contracting as to liability, that if both actually and 
not by presumption agreed to comply with' the act and be bound by its adminis
tration, then they would be held to their contract. But our act is compulsory 
and there is absolutely no provision for persons not bound by it electing to be so 
bound-except in the case of certain employes coming under the field of the 
federal employers' liability act, I am forced to hold that the ruling of the majority 
of the court in the Jensen case, must be construed as deciding that the Ohio act 
does not apply to maritime employments. 

447. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SALARY OF CIVIL SERVICE EMPLOYE-MUST BE PAID IN ACCORD
ANCE WITH APPROPRIATION BILL. 

Section 8 of the general appropriation budget bill of 1917 (107 0. L. 353) in 
p1·escribing uniform salaries for certain civil service positions, adopts the classifica
tions and ratings of the civil service commisson and by such adoption controls desig
llations of particular positions in section 2 of the same bill inconsistent with such 
classifications. 

An appointing department, board or commission must pay out personal service 
appropriations for positions to which said section 8 relates only at the ra-tes therein 
specified, which are not maximum rates merely but are absolute and uniform rates. 

If the sums appropriated for personal service are not sufficient in amount to pay 
!he rates so specified, the appointing authority, or the controlling board, is not re
quired to secure additional funds in order to enable such pa:yments to be made; 
but if such additional sums are not secured, no compensation at all may be paid 
on account of the positions affected by such failure; so that such positions are in 
effect abolished by such failure to secure additional funds. 

CoLUMBUS, 0Hro, July 14, 1917. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLE:IIEN :-I have your letter of June 20th, in which you request my opinion 
as follows: 

"The civil service commtsswn has furnished this department with cer
tain classifications of positions, and the salaries attached to same are in 
excess of the amounts this board desire to pay; for instance, an employe, 
whose service is clerical, is rated as clerk, grade 2, rate C, under which 
classification the salary is fixed at a minimum of $1,140 per year. The 
present salary of this employe is $900 per year, and this board does not de
sire to pay more. The same condition obtains with reference to a number 
of employes. 

"Your opinion is requested as to whether or not it is mandatory upon 
this board to pay to its employes the compensation fixed by the civil service 
rating." 
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Your inquiry involves consideration of section 8 of the general appropnat10n 
budget bill of 1917. The section is found in 107 0. L. 353, and provides in part as 
follows: 

"So much of the appropriation herein made for personal service as per
tains to the compensation of employes in the following groups and grades 
of the classified civil service of the state, save and except employes in such 
groups and grades in '~ * * institutions under the control of the Ohio 
board of administration, * '~ '' may be expended only in accordance 
with the classification and rules of the state civil sen·ice commission and 
at the following rates of annual salaries for the respective groups and 
grades, to wit : 

(Here follows a schedule of grades and rates with specific sums 
fixed to each rate.) 
provided, however, that rates of compensation of persons now employed 
in the foregoing groups and grades of the classified civil service of the 
state, which on the elate of the passage of this act may exceed the uniform 
rate fixed herein for the service, group and grade of their positions, as so 
classified, shall not be affected by the provisions of this section; but such 
rates of compensation as fixed on said date for such positions shall be the 
rates at which the appropriations herein made may be expended for the 
compensation of such persons while holding such positions. 

"In case any personal service appropriation * * '~ is insufficient 
in amount to enable the * (' * board or commission, for which the 
same is made to comply with the provisions of this section in the pay
ment of the compensation of its employes, the controlling board may from 
the appropriation made to such controlling board, allot to such * '' ':' 
board or commission a sum sufficient to enable such * * * board or 
commission to comply with this section. Such allotment shall be made on 
application and all the provisions of section 4 of this act, so far as con
si<;tent herewith shall apply. ':' ':' ':'" 

Section 4 of the act referred to provides the machinery for application to thl' 
controlling board. It will not be necessary to quote that section in this connection. 
The appropriation to the controlling board referred to in section 8 is general under 
the heading "Contingencies" and does not shed any light upon the question re
ferred to. See 107 0. L. 232-307. 

I should state in connection with your inquiry as I have phrased it that your 
letter elsewhere shows that it is necessary to apply to the controlling board to get 
funds to pay the salary which you have in mind. Inasmuch as the general per
sonal service items of the appropriation law, in section 2, for the Ohio board of 
administration, are all specific in column one, I assume, though you do not say so, 
that the clerkship which you have in mind is the one which is designated in said 
appropriation as "Grade IV clerk" as this is the only position for which a salary 
of $900 is appropriated. It will be observed that $900.00 is in excess of any rate 
fixed for grade IV clerks by section 8 of the law. It is apparent therefore that 
while the legislature has designated this position as grade IV in section 2, the ef
fect of section 8 upon it must be one of two things: 

1. If the position is properly rated as a grade IV clerkship, then the salary 
must be reduced so as to conform to the proper rating of grade IV. 

2. If the position is properly classified as a higher grade than as stated, appli
cation to the controlling board is necessary to secure the funds with which to pay 
the compensation referred to in section 8. 



1226 OPINIONS 

Your statement seems to indicate that the second situation is the one which 
obtains with respect to the position under consideration. 

It appears, therefore, that although in section 2 an appropriation is made for 
the salary of one grade IV clerk at $900.00, this particular clerkship has been re
garded by the civil service commission as belonging in grade Il and has taken 
rate C. 

The first question to be considered, therefore, is as to whether or not there is 
a conflict between the gradings which have been mentioned and as to whether the 
position really is a grade IV position or a grade II clerkship. 

The pertinent provision of section 8 in this connection is that which is ex
pressed in the language "only in accordance with the classification a1Hl rules of 
the state civil service commission." In my opinion this is the controlling pro
vision and even though in the body of the appropriation bill, that is section 2 
thereof, a given position may be referred to as, for example, "grade 1 V clerk" yet 
for the purpose of section 8 this description is not controlling, but the grade of 
a particular position is to be determined by the classification and rules of the state 
civil service commission. 

The reference here is to the action of the civil service commission under sec
tions 486-7 and 486-9 of the General Code, as enacted 106 0. L. 400. I quote such 
portions of the sections named as are necessary to show the source of the author-
ity of the civil service con1mission. · 

"Sec. 486-7.. The commission shall, First, Prescribe, amend and en
force administrative rules for the purpose of carrying out and making ef
fectual the provisions of this act. 

"Sec. 486-9. As soon as practicable after the taking effect of this act, 
the commission shall put into effect rules for the classification of offices, 
positions and employments, in the civil service of the state. * * * Due 
notice of the contents of such rules and of all changes therein shall be given 
to appointing officers affected thereby, and such rules shall also be printed 
for public distribution. * * *" 

There are also certain limitations in sections 486-15, 486-16 and 486-17 providing 
for promotions, transfers, reinstatements and reductions, which together with the 
term "classified service," which runs throughout the civil service act, show that 
the classification of positions and their gradation with respect to similarity of duties, 
etc., is one of the essential ideas of the civil service law as a whole, without which 
many of its provisions can have no effect. 

There is no question in my mind as to the authority of the general assembly 
to delegate to the civil service commission as an administrative board the power 
to determil1e by comparison of duties, etc., the natural classes and grades into which 
the positions in the civil service of the state fall. This is not legislative power but 
merely a duty to apply the legislative policy embodied in the civil service act to 
particular facts. 

I conclude, therefore, that section 8 of the appropriation law effectually con
trols section 2 thereof and that whatever designation may be given to a particular 
position in section 2, such designation must yield to that which is given to the same 
position by the classification and rules- of the civil service commission where an 
inconsistency exists. 

Therefore, even though the appropriation may have been made in the instance 
which you have in mind for a grade IV clerk, such appropriation, if expended 
for the payment of the salary pertaining to a position which according to the classi
fication and rules of the civil service commission is a grade II position, must be 
governed by section 8. 
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Section 8 certainly legislates with respect to the salary to be paid to the in
cumbents of the different grades and rates of positions therein enumerated. 'It 
does not, of course, govern with respect to the salaries payable in the institutions 
under the control of the board of administration and I assume that your question 
does not relate to such positions. 

The question arises, however, as to the extent to which section 8 controls. 
Plainly stated that question is whether section 8 absolutely fixes the salaries per
taining to the positions enumerated therein or whether it merely fixes the maximum 
compensation for each of them. 

Examining section 8 closely we discover that its first and most significant 
· declaration is that the appropriations for personal service, so far as they pertain 

to certain positions, "may be expended only * * * at the following rates of 
annual salaries for the respective groups and grades." This language is not am
biguous. It does not fix a maximum nor a minimum, but absolutely determines the 
rate applicable to a given grade and rate. 

Other language of the section must, however, be considered. In the first place 
there is the proviso that the rates of compensation of persons "now employed in 
the foregoing groups and grades" shall not be affected by the provisions of the 
section. In effect it saves from reduction the salaries of employes whose com
pensation on a given date may exceed the uniform rate. The very phrase "uniform 
rate" as used in this proviso shows what the legislature intended, namely, that the 
compensation paid should be uniform throughout a given grade and class of the 
civil service. Moreover, the same proviso enacts as to the rates of compensation 
of such persons whose salaries are not to be affected by the schedule, that "such 
rates of compensation as fixed on said date (the date of the passqge of the act) 
for such positions, shall be the rates at which the appropriations herein made may 
be expended for the compensation of such persons while holding such positions." 

Here again is a limitation which precludes both the raising and lowering of sal
aries. It is not that the rates as fixed on the date of the passage of the act shall 
be the maximum salary which may be paid from the appropriations made in the 
body of the act nor that it shall be the minimum salary which ~hall be so paid, but 
that it shall be the rate at which the appropriation may be expended. 

Of course at this point it is appropriate merely to call attention to the fact that 
when an appropriation is made for a given department, board or commission in 
the state government, coupled with the statement that it may be expended only in a 
certain way, or even that it may be expended in a certain way without the use of 
the word "only," a power is conferred which must be strictly construed. In this 
instance "construction" is scarcely necessary for the legislature thus far in section 
8 has clearly evinced- the intention to fix a uniform scale of salaries. Such a uni
form scale of salaries cannot be obtained by merely fixing a uniform maximum 
rate or a uniform minimum rate. The uniformity at which the legislature has 
aimed is absolute. 

The real doubt which arises grows out of the provisions for securing the addi
tional funds necessary to enable a given department, board or commission to comply 
with the section. The language is permissive, not mandatory. · Neither the de
partment, board or commission nor the controlling board to which the section re
fers is in words required to do anything-all is optional. 

\Vhat effect upon the preceding provisions of the section does this fact have? 
In my opinion the clearly expressed intention of the first paragraph of section 

8 of the law absolutely controls the expenditure of the funds. It does not, how
ever, require that the funds be expended at these rates, but merely that if the 
funds appropriated are expended at all thy shall be so expended. There is noth
ing in sectio,n 8 which precludes the abolition of positions. 

If, therefore, a given department, board or commission, or the controlling 
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board, should determine that it was inexpedient to ask for or make the additional 
allowance necessary to comply with the salary rating set forth in the section with 
respect to a given position, such determination is not precluded by anything which 
is in the statute; but the effect of it will be virtually to abolish the given position. 

The answer to your question, then, may be shortly stated as follows: It is not 
mandatory upon the board of administration to apply to the controlling board for 
an additional allowance in order to pay the particular employe mentioned in your 
question the salary to which, if retained in your employment, he is entitled to have 
as the incumbent of a clerkship in grade II, rate C, but if your board desires to 
continue the existence of the position you must, in order to do so, secure such ad
ditional allowance; for you are without authority to retain the position without 
paying the salary stipulated therefor in section 8 of the law. 

Your question is, of course, answered by the foregoing. I may say, howeYer, 
that if in your judgment the position is improperly graded and rated, the matter 
should be taken up with the civil service commission, which has continuing au
thority to classify positions in the civil service of the state. The authority is re
posed in that commission and the appointing authority, such as your board is, 
while at liberty to disagree with the commission, has no power to change its de
termination and must be governed by it. 

If, however, the view of the board is based upon the conviction that while the 
position may bear such relation to other positions of a similar character as that 
it may be said to be properly graded yet the salary therefor is too high, then the 
board's disagreement is with the legislature and not the civil service commission; 
for the amounts found in section 8 were fixed by the legislature. The civil service 
commission has.no such authority and has assumed none. 

If, however, the opinion of your board is that whether or not the position is 
properly graded and rated the particular incumbent of it is not worth more than 
$900.00 per year, then if the conclusions of the civil service commission respectnig 
the proper gradation and rating of this position are correct, it must necessarily be 
true that the particular incumbent is incompent to discharge the duties of the posi
tion. In other words, what the board has is a $900.00 man in a $1,140.00 job. The 
remedy for this situation is, of course, the removal of the particularly employe. 
subject to an appeal to the civil service commission under sections 486-7 and 486-
17a of the civil service law. 

In no event, however, may the board of administration retain this employe 
upon the pay roll and pay him less than the salary stipulated in section 8 of the 
act, so long as the position which he occupies is graded as it now is. While I do 
not believe it would be within the power of the state civil service commission. un
der ~ection 486-21 G. C., to refuse to approve the pay roll of your department on 
this account, I am clearly of the opinion that it would be the duty of the auditor of 
state to decline to issue a warrant for the salary pertaining to the particular posi
tion except in accordance with said section 8 of the a~propriation law. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 



448. 

ATTORNEY -GENERAL. 

SECTIOX 7246 G. C.-RELATIXG TO TRAFFIC RULES-XOT 
UXCOXSTITUTIOX AL. 

1229 

The provisious of section 7246 G. C., as it u:as amended, arc uot uuconstitu
tiollnl, whatever might have been held i11 refere11ce to its pro·pisiolls before amend~ 
ment of said section. 

CoLt:~IBC~. OHIO. July 16, 191i. 

Hox. CLARE CALDWELL, Prosewtiug .rlttome:y, lVarreu, Ohio. 
DEAR SIR :-I have your communication of June 28, 191i, in which you ask my 

opinion as follows: 

"Under favor of the above section (Sec. i246 G. C.), certain traffic 
rules and regulations were adopted by the state highway commissioner to 
become effective December 5, 1915. Predicated upon section 7246 we have 
sections 13421-li and 13421-22 of the General Code, which were passed 
for the enforcement of the traffic rules and regulations. 

"The question which I wish to raise is this: 
"Is not section 7246 unconstitutional, in so far as it permits a delega

tion of the legislative power in contravention of article two, section one, 
of the constitution? Xo provision is made for the delegation of this power 
to such a person as the state highway commissioner." 

While the proposition is well settled that a board or officer may be given power 
by the legislature to make necessary rules and regulations to carry out the duties 
and obligations imposed upon them by the legislature, and by so doing the pro
visions of the constitution in reference to the delegation of legislative power will 
not be contravened, yet the establishing of rules and regulations may be carried 
to such an extent as to contravene the provisions of the constitution in the respect 
suggested by you. However, I will not pass upon this question, for the reason 
that section 7246 G. C. was radically amended by the law which took effect on 
June 28, 191i. Said section before it was amended read as follows: 

"The state highway commissioner within sixty days after the taking 
effect of this act, shall prepare and publish a set of traffic rules and 
regulations governing the use of, and traffic on, all state roads. All rules 
and regulations that are to apply generally throughout the state, inclu.ding 
those applicable to roads constructed of the various kinds of road ma
terial, shall become effective thirty days· after publication. Special rules 
and regulations or orders, applying only to specified sections of state 
roads, shall become· effective as soon as posted at each end, and at all 
road crossings on such specified section. For the purpose of carrying into 
effect the provisions of this section, it shall be the duty of the state high
way commissioner, the county commissioners, the county highway superin
tendent, the township highway superintendent, township trustees, and all 
patrolmen or deputies employed on any highways within the state, to prose
cute any violation of this section. It shall be unlawful for any person or 
persons, firm or corporation to enter upon, or travel over said state roads, 
except in accordance with the traffic rules and regulations promulgated by 
the state highway commissioner." 

As section 7246 G. C. now stands, it reads : 

"X o traction engine, trailor, wagon, truck, steam roller, automobile 
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truck or other power vehicle, whether propelled by muscular or motor 
power, weighing in excess of twelve tons, including weight of vehicle, 
object or contrivance and load, shall be operated over and upon the im
proved public streets, highways, bridges or culverts within the state, except 
as hereinafter provided. This provision shall not apply to vehicles run 
upon rails or tracks or to fire engines, fire trucks, or other vehicles or 
apparatus belonging to any municipal or volunteer fire department or used 
by such department in the discharge of its functions. No object shall be 
moved over or upon such streets, highways, bridges or culverts upon 
wheels, rollers or otherwise, except as hereinafter provided, in excess of 
.a total weight of twelve tons including weight of vehicle, object or con
trivance and load." 

From a comparison of the two sections, it will readily be seen that your 
communication is no longer pertinent, for the reason that the provisions, about 
which you raise the question, have been entirely eliminated from said section. 

Section 13421-17 G. C., to which you refer, has also been amended and. now 
reads as follows: 

"Any person violating any of the provtstons of sections 7246 to 7249 
inclusive of the General Code, shall be deemed guilty of a misdemeanor 
and upon conviction thereof, shall be fined not less than twenty-five 
dollars nor more than one hundred dollars." 

Very truly yours, 
JosEPH McGHEt:, 

Attorney-General. 



ATTORNEY-GENERAL. 1231 

449. 

\VHITE-::\IULCAHY HIGHWAY LA\V-SECTIOX 1208-DOES XOT AF
FECT COXTRACTS-SECTIOX 1209 DOES XOT APPLY TO CO:\I
PLETIXG COXTRACT UXDER FORCE ACCOUXT-SECTION 1212 
DOES XOT APPLY TO PAY::\fEXT OF :\IATERIALS IX CERTAIN 
IXSTAXCES-\VHEX COXTRACTS ENTERED IXTO PRIOR TO 
JUXE 28, 1917-LA W GOVERXIXG PROCEEDIXGS FOR ROAD 1:\I
PROVE:\IEXT. 

I. The provisions of sectio11 1208 G. C., as amended, do not affect coutracts 
entered into prior to l!mc 28, 1917, in so far as the nc~,· matter in said scctirm is 
COIICCrlled. 

2. The provisions of sectio11 1209 G. C., in refere11ce to completing corrtracts 
under force accormt, do not apply to those corrtracts eutered i11to prior to Junr 
28, 1917, in so far as the new matter therein set out is concenred. 

3. The provisions of section 1212 G. C., in reference to the payment of ma
terials delivered 011 the grotmd but 110t embodied in the <<'ork, do not appiJ• to con
tracts entered into prior to Jrme 28, 1917. 

4. The different steps co1111ected <Lith 011 improvemeut of a highway consti~ 
lute a proceed•iug and under section 26 G. C. the provisions of the law as it existed 
prior to hme 28, 1917, must be followed when the first step in reference to a par
ticular road improvement, was taken prior to said date. The first step i11 the matter 
of a road imprm•emeut is the approval by the slate highway commissioner of the 
applicatioll of the county commissioners, or the approval of a11y part of the high
ways for which appl1cation is made, and his ordering the county surveyor to make 
plans, etc., of the part of tire highway so approved. 

CoLUMBUS, OHio, July 16, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SrR :-I have your conmmnication of June 27, 1917, in which you ask 

my opinion in reference to five separate and distinct propositions, as follows: 

''With further reference to my letters of June 7 and 26, in regard to 
the application of house bill 300, known as the White-:\fulcahy bill, I beg 
to suggest the following as being questions of particular importance to 
us at this time: 

''(!) See section 1208. Are the provisions of this section with ref
erence to the payment of estimates to contractors applicable on contracts 
entered into prior to the taking effect of the above bill? 

"(2) See section 1208. Are the provisions of this section with refer
ence to assignments, and liens of subcontractors, material men, laborers 
and mechanics applicable on contracts entered into prior to the taking effect 
of the above bill? 

;• (3) See section 1209. Arc the provisions of this section applicable 
on contracts entered into prior to the taking effect of the above bill? 

" ( 4) See section 1212. Upon what contracts are the provisions of 
this section with reference to the payment for materials delivered appli
cable? 

"(5) See section 1213-1. Under what conditions is this section appli
cable? To be more specific-is or is not this section applicable where the 
proceedings for an improvement have not progressed as far as the final 
resoh~tion ?" 
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Before taking up your questions in the order in which they are set out in 
your communication, I will make a few observations which I feel will apply alike 
to all your questions. 

In entering into a contract, the contracting parties take into consideration 
the provisions of law as they were at the time the contract was entered into. The 
law as it was at that time controls the case, as to the rights of the parties under 
the contract. The law really becomes a part of the contract itself and we usually 
say is read into the same. Therefore, a modification of the law cannot modify 
the rights of the parties under the contract, even though the modification may have 
no great or materrial effect upon the rights of the parties, or may not place any 
substantially greater burden upon the parties. In ascertaining the obligations which 
the parties assume in entering into a contract, they have the right to assume that 
the law which will be applied to the contract is the law in force and effect at the 
time the contract is entered into. \Vith this in mind, let us note the questions in 
the order you have them. 

1. Are the provisions of section 1208 G. C., with reference to the payment 
of estimates to contractors, applicable to contracts entered into prior to the taking 
effect of the bill mentioned? 

The part of section 1208 G. C. which applies to this question read as follows: 

"The state highway commissioner shall not draw his requisition for 
any warrant in favor of any contractor or make any payment to any con
tractor for any estimates on account of any contract let under the provi
sions of the preceding sections, until the affidavit of such contractor, or 
its officer or agent in the case of a corporation, that all indebtedness of 
such contractor on account of material incorporated into the work or deliv
ered on the site of the improvement, or labor performed thereon has been 
paid, is filed with the state highway commissioner. In lieu of such affidavit 
the contractor may file the writen consent of all persons who have fur
nished material, either incorporated into the work or delivered on the site 
of the improvement, or performed labor thereon, that any estimate or esti
mates then due may be paid. Such consent shall be accompanied by the 
affidavit of the contractor, or its officer or agent, in the case of a corpora
tion, that the .consent bears the signature of all persons who have fur
nished material, either incorporated in the work or delivered on the site of 
the improvement, or performed labor thereon, and who have not been paid 
in full for such labor or materiaL'' 

The portion of the section just quoted is matter found in the law which took 
effect on June 28, 1917, but was not contained in the law as it existed prior to 
that time. This new matter undoubtedly places burdens and obligations on the 
contractor, not contemplated under the old law and it ill\·olves matters which a 
contractor would undoubtedly take into consideration when bidding upon a certain 
contemplated work Therefore, under the principles above enunciated, I am of the 
opinion that the provisions above quoted would not apply to those contracts which 
were entered into under the old law-that is, prior to June 28, 1917. There is 
language used in this section which seems to indicate that such was the intention 
of the legislature. It reads: 

"The state highway commissioner shall not draw his requisition for 
any warrant in favor of any contractor or make any payment to any con
tractor for any estimates on account of any contract let under the pro
visions of the preceding sections." 
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From this language it would seem to me that the legislature intended these 
provisions to apply to contracts entered into under and by virtue of the provisions 
of Jaw after the same had been amended. 

2. Your second question is as follows: Are the provisions of section 1208 G. 
C., with reference to assignments and liens of subcontractors, material men, labor
ers and mechanics applicable to contracts entered into prior to the taking effect 
of the above bill? 

The part of section 1208 G. C. which is applicable to your second question is 
as follows: 

"Nothing herein contained shall be held to prevent the payment, out 
of any estimate or estimates that may be due, upon the assignment by the 
contractor to any person who has furnished material for the work, or 
performed labor thereon of the amount due for such material or labor. 
The provisions of section 8324 of the General Code and the succeeding 
sections in favor of sub-contractors, material men, laborers and mechanics 
shall apply to contracts let under the provisions of the preceding sections 
as fully and to the same extent as in the case of counties." 

This is also new matter, the same not being found in the law as it stood 
prior to June 28, 1917. 

In answering this question, exactly the same reasoning applies as was used in 
answering your first question. 

Hence, it is my opinion that the provisions of section 1208 G. C., which are 
applicable to your second question, would not apply to contracts entered into prior 
to June 28, 1917. 

3. Your third question makes reference to section 1209 G. C. and is as fol
lows: Are the provisions of this section applicable to contracts entered into prior 
to the taking effect of the above bill ? 

The part of section 1209 G. C. which is applicable to this question reads as 
follows: 

"When the state highway commtsstOner elects to complete said im
provement by contract, such contract may be let either with or without 
competitive bidding, as the state highway commissioner may deem for 
the best interest of the public. \Vhen the state highway commissioner 
elects to invite competitive bids, he shall proceed in the manner provided 
by section 1206 of the General Code. Contracts for the completion of 
improvements may be let either for a lump sum or on a unit price basis. 
Before entering into a contract for the completion of an improvement, 
the commissioner shall require a bond with sufficient sureties, conditioned 
as provided in section 1208 of the General Code. \Vhen the contract is 
for a lump sum, the bond shall he in an amount equal to the contract 
price, and when the contract is Jet on a unit price basis the state highway 
commissioner shall fix the amount of the bond. \Vhen the state highway 
commissioner elects to complete an improvement by force account, and 
in so completing said improvement enters into an agreement with an incli
vidual, firm or corporation, to furnish material or machinery, employ labor 
or purchase material on behalf of the state, or supervise the work of con
struction, or do any or all of said things, the state highway commissioner 
may, if he deems it necessary, require said individual, firm or corporation 
to enter into bond with sufficient sureties in an amount fixed by the state 
highway commissioner, conditioned for the faithful performance of said 
agreement." 
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The prOVISions above quoted vary materially from the prons1ons of the old 
law. However, it is readily seen that none of these provisions ha,·e anything to 
do with the contract as it was originalJy entered into, but they have to do with 
matters which arise after the entering into of the contract, and a first thought 
it might seem that these provisions might be made applicable to a contract entered 
into prior to June 28, 1917, as well as those entered into after said date. lt must 
be remembered that the sureties of the contractor also have the right to rely upon 
the provisions of the law as they were at the time the cont·ract of suretyship was 
entered into. The matter above quoted has to do very materially with the rights 
of the surety under his contract, for the reason that he is compelled to pay the 
difference between the original contract price and the price at which the state 
highway commissioner is enabled to complete the work under force account. 

Hence, it is my opinion that these provisions should not be followed in the 
matter of completing contracts under force account, in reference to those con
tracts which were entered into prior to June 28, 1917. 

4. Your fourth question has to do with the provisions of section 1212 G. C. 
and is as follows: Upon what contracts are the provisions of this section, with 
reference to the payment for materials delivered, applicable? 

The particular part of the section in reference to which your inquiry arises 
reads as follows : 

"In addition to the above payments on account of work performed, 
the state highway commissioner may also, if he deems it proper alJow and 
pay to a contractor a sum pot exceeding eighty-five per cent. of the value 
of material delivered on the site of the work, but not yet incorporated 
therein, provided such material has been inspected and found to meet the 
specifications. \Vhen an estimate is allowed on account of material de
livered on the site of the work but not yet incorporated therein, such 
material shall thereupon become the· property of the state; but in case 
such material is stolen or destroyed or damaged by casualty before being 
used, or for any reason becomes unfit for use, the contractor will be re
quired to replace the same at his own expense." 

This is entirely new matter. These provisions are for the benefit of the con
tractor himself and therefore he would not be heard to complain in reference to 
his rights under the contract. The state, of course, could waive its rights under 
the contract if it so saw fit to do. But here again it must be remembered that 
there are other parties interested in the contract as originally entered into. First, 
the county, the township and the abutting property owners have an interest in the 
way in which the money is paid out to the contractor, the times at which it is 
paid out and whether it is paid out according to law or not. Secondly, the surety 
of the contractor has rights in the contract and these are more vital than the 
rights of the county, the township and the abutting property owners. 

If the contractor is paid for material delivered upon the ground but not in
corporated in the work, under certain circumstances the surety might be vitally 
affected. For this reason I am of the opinion that you cannot folJow the pro
visions as above quoted, in reference to any contract that has been entered into 
before the 28th day of June, 1917; but you are limited in the making of estimates, 
in reference -to work done, to the provisions of law as they existed before said date. 

The answers to these four questions have been based upon the proposition 
that the rights of parties in contracts can not be interfered with by subsequent 
legislation and that the parties entering into the contract have a right to assume 
that matters done under and by virtue of the contract will be done in accordance 
with the law as it stood at the time the contract was entered into. 
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I might, in reference to the answer to these four questions, call attention to 
section 3 of the act which became effecti\·e on June 28. 1917, which is as follows: 

'This act shall not affect or impair any contract entered into, any act 
done, any right acquired or any obligation incurred prior to the time when 
this act takes effect, under or by virtue of any statute hereby amended 
or repealed, but the same may be completed, asserted or enforced as fully 
and to the same extent as if such statute had not been amended or 
repealed. * * *" 

\Vhile this principle would be applied without the embodying of such a pro
vision in the act, yet the saving clause above quoted makes the principle specific 
and certain. 

5. \Ve come now to a consideration of your fifth question, which has to do 
with section 1213-1 G. C., your query being as to when the conditions of this 
section may be applied. This section is an entirely new one, containing altogether 
new matter. It is very lengthy and hence I will not quote the same in full, but 
it permits the state highway commissioner and the county commissioners to enter 
into an agreement varying the proportion of the cost and expense of the proposed 
improvement, which is to be borne by the state, the county, the township and the 
assessed property owners, from that which is otherwise proyided by law. This 
variation is to be based upon the tax duplicate and the road mileage in the county; 
that is, if the road milel)ge in the county is large and the tax duplicate is small, 
the state may assume more than half of the cost and expense of the improvement. 

vVhile the answers to the first four questions you submitted are based upon 
the contractual rights of parties, the answer to this question cannot be so based, 
as the rights of parties in and to a contract do not enter into the discussion of 
this question. 

I desire to call attention to section 26 G. C. which provides as follows: 

"\Vhenever a statute is repealed or amended, such repeal or amend
ment shall in no manner affect pending actions, prosecutions, or proceed
ings, * * *." 

The question immediately arises as to whether the matters leading up to a 
.road improvement and the improvement itself would be considered as a proceeding. 
From the decisions of our courts, I am of the opinion that there is no question 
but that said steps would be considered a proceeding under the provisions of section 
26 G. C. 

ln Raymond v. Cleveland, 42 0. S. 52~, the court held: 

"That the various steps in council and before the boards, with respect 
to such street improvement, constituted a proceeding." 

In State ex rei. v. Cass et al., 13 C. C. (~. S.) 449, at p. 457 of the opinion, 
the court, in discussing the question as to whether the erection of a court house 
by a court house commission could be considered a proceeding under the provi
sions of section 26 G. C., used the following language: 

"Thus the statute had one purpose-one object. The commission's 
service was continuous, beginning with its appointment and ending when 
the court house was completed. It seems clear, thus viewed, that the work 
of the commission in carrying out the objects and purposes for which it 
was appointed, and the building of the court house down to its completion, 
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constituted within the meaning of section 26 of the General Code 'a pro
ceeding,' and that any amendment of the statute made after that proceedi11g 
was instituted and carried forward almost to completion, can in no manner 
affect the powers given that commission in the original act." 

(Affirmed in State ex rei. v. Bldg. Com., 84 0. S. 443.) 

In Hayes et al. v. City of Cincinnati, 62 0. S. 116, the court held that the 
making of an assessment upon the lots, in the matter of a proposed street improve
ment, constituted a proceeding under and by virtue .of the provisions of section 
26 G. C. 

From all these cases it seems to me that there can be no question but that 
the matter of a road improvement constitutes a proceeding under the terms of 
section 26 G. C. 

The question now is as to when the first steP. in the matter of a road improve
ment is taken, because the law which is in force and effect at the time of the 
taking of said first step will control in the further steps involved in the proceeding. 
It is my opinion that the first step is taken when the state 'highway commissioner 
approves the application of the county commissioners for the improvement of the 
intercounty highways or main market roads of the county, or when he approves 
any part of said highways for which application has been made, and orders the 
county surveyor to prepare plans, profiles, specifications, etc., for said improvement. 

Hence, if this approval of the state highway commissioner was made and his 
ordering the county surveyor to make plans, specifications, etc., for an improve
ment occurred before June 28, 1917, then your department would proceed under 
the provisions of the old law. But if these steps have been taken since the 28th 
day of June, 1917, the provisions of the new law would control in the matter of 
your further proceedings. 

I might in this connection call attention to section 2 of the act which became 
effective on June 28, 1917, which reads as follows: 

"This act shall not affect pending actions or proceedings, civil or 
criminal, pertaining to the construction, reconstruction, improvement, main
tenance, repair, supervision or control of highways, bridges or culverts, 
brought in allY court at any time prior to the taking effect of this act, 
under or involving the provisions of any statute hereby amended or re
pealed; but the same may be prosecuted or defended to final determina
tion in like manner as if such statute had not been amended or repealed." 

However, the provisions of this section limit and restrict the meaning of the 
word "proceeding" as used in section 2p G. C. and interpreted by our courts. 

But if the proceeding about which we are talking is not saved under and by 
virtue of section 2 of the act itself, it would be saved by the provisions of section 
26 G. C. and the construction placed thereon by our courts. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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450. 

:\PPROVAL-TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE OF 
THE CO:\DIISSIOXERS OF ERIE COUXTY. 

CoLt:~11n.:s, OHIO, July 16, 1917. 

ll!dustrial Commission of 0/zio, Columbus, Ohio. 
GENTLEl\1EX :-

"IX RE: Bonds of Erie county, Ohio, in the sum of $7,000.00, for the 
purpose of paying said county's share of the cost and expense of improv
ing SfCtion 'P' of intercounty highway X o. 294." 

I have carefully examined the transcript of the proceedings of the county 
commissioners of Erie county, Ohio, relative to the above bond issue, and find 
said proceedings to be in substantial conformity to the provisions of the General 
Code relating to improvements of this kind. 

I am, therefore, of the opinion that bonds properly prepared according to the 
bond form submitted will, when signed by the proper officers of Erie county, 
constitute valid and binding legal obligations of said county. 

451. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRA:-JSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
THE CO:\L\IISSIOXERS OF F.RTF. COU~TY. 

CoLUMBUS, 0Hro, July 16, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"IX RE: Bonds of Erie county, Ohio, in the sum of $18,500.00, 
for the purpose of paying the shares of said county, l\fargaretta town
ship and abutting property owners in the cost and expense of improving 
section '0' of intercounty highway Xo. 276." 

I have carefully examined the transcript of the proceedings of the county com
missioners of Erie county, Ohio, relative to the above bond issue, and find said pro
ceedings to be in substantial conformity to the provisions of the General Code re
lating to improvements of this kind. 

I am, therefore, of the opinion that bonds properly prepared according to the 
bond form submitted will, when signed by the proper officers of Erie county, con
stitute valid and binding legal obligations of said county. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 
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452. 

SALARY-APPROPRIATED FOR LIQUOR LICEXSE IXSPECTORS-:\JAY 
BE EXPENDED FOR SALARY FOR EXAMINERS 0::\'LY UPO:>J 
AUTHORITY OF THE CONTROLLING BOARD. 

A11 appropriMion for the salaries of "thirty inspectors" may be expended for 
those of ten inspectors and twenty "examiners," the amounts being the same, onl:)~ 

under authority granted by the "controlling board" under sectio11 4 of the general 
budget appropriation act of 1917. 

CoLUMBUS, OHio, July 16, 1917. 

State Civil Serz>ice Commission, Columbus, Ohio. 
GENTLEMEN :-I have your letter of July 9th enclosing copy of a resolution 

adopted by the state liquor licensing board, which resolution is sufficiently ex
plained by the statement thereof made in your Jetter, which is as follows: 

"The liquor licensing board desires, by this resolution, to reduce the 
number of inspectors for which the legislature made an appropriation from 
thirty, the present number, to ten. The board also desires to appoint twen
ty examiners, at the same salary, each, as has been appropriated for the 
thirty inspectors. 

"In the first paragraph of section V of the liquor license law, is found 
this language: 

"'Said board shall employ the necessary clerks, examiners, inspectors; 
stenographers and other assistants as it may deem necessary; and fix their 
compensation, subject to the approval of the governor.' 

"The liquor licensing board has never, up to this time, appointed any 
examiners, as they were authorized to do by the act from which the 
quotation is made. 

"The question the civil service commission desires an opm1on upon 
is: Has the liquor licensing board, under this act, the right to appoint, 
and .Pay the salaries of, the twenty examiners, provided for by the reso
lution, out of the appropriation made by the general assembly for inspec
tors?" 

The question as to the power of. the liquor licensing board to re-classify the 
field force of the department does not seem to be raised, and in fact the provision 
of the statute quoted by you seems to be sufficient to confer this authority. Your 
question would seem to relate solely to the power of the liquor licensing board 
to expend the appropriation in question for the given purpose. 

In my opinion, the appropriation, in the first instance, may not be expended 
save in accordance with the stipulations thereof. 

Section 2 of the general appropriation budget bill of 1917 appropriates to the 
state liquor licensing board the sum of $210,010.00 for personal service, itemized 
111 column 1 thereof, inter alia, as follows: · 

" 6 special inspectors-------------------------------------------$ 9,000.00 
"30 inspectors ------------------------------------------------- 39,000.00" 

The liquor licensing board, on its own motion, is without authority to expend 
the moneys appropriated except in accordance with this itemization. This is estab
lished by the first sentence of section 4 of the bill, which provides as follows: 
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"The sums set forth in the column designated 'Items' in sections 2 
and 3 of this act, opposite the se\·eral classifications of detailed purposes, 
shall not be expended for any other purposes except as herein provided.'' 

Therefore, the state liquor licensing hoard, on its own motion, is without 
authority to expend any part of its personal service appropriation for the salary 
of an "Examiner," nor any part of said appropriation set apart, in the first instance, 
for the salaries of "Inspectors" for any purpose other than the salary of an ''In
spector." 

However, section 4 itself provides how authority to deviate from the specifi
cations of the column designated "Items" may be made. \Vithout quoting it, it 
provides for application to a "controlling board, which may grant authority to 
expend the moneys appropriated * * * otherwise than in accordance with such 
classifications of detailed purposes, but within the purpose for which the appro
priation is made." And said authority is expressly extended to cases in which the 
proposed purpose, which must be "within the purpose for which the appropriation 
is made," is not ''included in the detailed purposes for which such appropriation 
is distributed by items." This is the case with respect to the situation· about which 
you inquire. The state liquor licensing board desires to expend a part of its 
personal service appropriation otherwise than in strict accordance with the distri
bution thereof by items, but, nevertheless, for a purpose strictly within the general 
purpose for which the appropriation is made, viz., personal service. 

It is my opinion that the state controlling board, by action taken under section 
4, on the application of the liquor licensing board, has full power to authorize the 
expenditure of the personal service appropriation to the liquor licensing board in 
accordance with the re-classification of the liquor licensing service by that board. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-Gelleral. 
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453. 

BOARD OF HEALTH-POWER TO CO:..fPEL COUXCIL TO APPROPRI
ATE SUFFICIENT FUXDS TO PAY D.f.PLOYES OF SAID BOARD
AXXUAL BUDGET-HOW REDUCED-:\IUXICJPAL BUDGET CO:\f
:\IISSIO:>-'ERS. 

I. The cou11cil of a municipality may be compelled by a board of health to 
appropriate ftmds sufficient to pay the compensation fixed by the board of health\ 
for its employes and the proper remedy is mandamus, provided such sum, if p!acetf. 
in the annual budget, is 1101 reduced by the budget commissioner. 

2. The estimates of a cit}' council, in the annual budget, a11d the various items 
thereof, ilzcluding the ite111 which contains estimates to pay such e.rpenses. and to 
carry i11to effect the provisions of the board of health chapter, may be reduced bjl 

the county budget commission. 

3. Strictly s.Peaking, there is no 1111111icipal budget commission, but the boardo 
of tax commissioners of a municipality have only authority to e.ramine the budgeft 
and return the same to the council with such suggestions and recommendationS! 
as the board of tax commissioners may deem proper. · 

CoLUMBUS, OHio, July 16, 1917. 

The State Board of Health, Columbus, Ohio. 

GENTLEMEN :-Your request for my opinion contains the following: 

"1. What, if any, authority has a municipal or county budget commis
sion to reduce the estimates submitted by a board of health-including 
compensation for employes and other administrative expenses? 

"2. Is there any procedure whereby council can be compelled to appro
priate a sum sufficient to pay the compensation fixed by a board of health 
for its employes without compelling the individual employe to maintain an 
action in mandamus?" 

General Code section 4404 provides that the council of each municipality shall 
establish a board of health composed of five members to be appointed by the 
mayor and confirmed by council, and shall ser\'e without compensation. It also 
provides that the mayor, by virtue of his office, shall be president of said board. 
Said section further provides that in \'illages, if the council deems advisable, it 
may appoint a health officer, whose appointment shall be approved by the state 
board of health and who shall act instead of a board of health. In such village 
the council shall fix the salary and term of office of the health officer and in 
cities the board of health shall fix the salary of such health officer. Such appointee 
in villages shall have the powers and perform the duties granted to or imposed 
upon boards of health in cities, except that the rules, regulations or orders of a 
general character and required to be published, made by such health officer, shall 
be approved by the state board of health. 

General Code section 4405 provides that if a municipality fails or refuses to 
establish a board of health, or appoint a health officer, the state board of health 
may appoint a health officer and fix his salary and term of office. Said section 
further provides that such health officer shall have the same powers and duties 
as health officers appointed in villages in place of a board of health, and the salary 
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as fixed by the state board of health, and all necessary expenses incurred by him 
in performing the duties of a board of health "shall be paid by and be a valid 
claim against such municipality. 

General Code section 4451 provides: 

"\Vhen expenses are incurred by the board of health under the provi
sions of this chapter, upon application and certificate from such board, the 
council shall pass the necessary appropriation ordinance to pay the expenses 
so incurred and certified. The council may levy and set apart the necessary 
sum to pay such expenses and to carry into effect the provisions of this 
chapter." 

That it is necessary for a city council to act under the prOVISIOns of said 
section 4451 G. C., above quoted, was decided in the case of State ex rei. :\!iller v. 
Council of :\Iassillon, 2 0. C. C. (n. s.) 167, in which case the court held that it is 
mandatory upon the council to make the necessary appropriation to meet the ex
pense of a health officer and a board of health, and that mandamus will lie to 
compel an appropriation for such salary and expenses. 

General Code section 3791 provides that on the first day of April in each year 
the mayor of each municipality shall submit to the council the annual budget of 
the current expenses of the municipality, and that any item of such budget may 
be reduced or omitted by the council, but that the council shall not increase the 
total amount of said budget; that in the making of such annual budget the mayor 
may revise and change any and all of the items in the annual estimates which 
have been furnished to him by the director of public service or director of public 
safety, or other officers of the municipality, but that he shall not increase the 
total of any such estimate when including it in his annual budget to council. 

General Code section 3793 provides that council shall examine and revise such 
annual budget so submitted by the mayor, and after it has determined by ordinance 
the percentage to be levied for the several purposes, as provided by law upon the 
real and personal property in the corporation returned on the grand duplicate. the 
levies shall be submitted by the council to the hoard of tax commissioners, which 
board of tax commissioners shall examine and return the same, as provided by 
law, with such suggestions and recommendations as such hoard of tax commis
sioners may deem proper. 

General Code section 4523 provides that in each city the trustees of the sink
ing fund shall be the board of tax commissioners. The levies of all taxes, how
ever, shall be kept within certain limitations, as provided by General Code section 
5649-2, which reads in part as follows: 

"Except as otherwise provided in section 5649-4 and section 5649-5 of 
the General Code, the aggregate amount of taxes that may be levied on 
the taxable property in any county, township, city, village, school district 
or other taxing district, shall not in any one year exceed ten mills on each 
dollar of the tax valuation of the taxable property of such county, rowu
ship, city, village, school district or other taxing district for that year, 
:;: ::: *" 

Section 5649-4 G. C. provides for certain emergencies for which emergencies 
the taxing authorities of any district may le1·y a tax to pro1·ide therefor, irrespec
tive of any of the limitations of the Smith one per cent. la1\'; and section 5649-5 
G. C. provides that the council of a municipal corporation may, by a majority 
1·ote of all the members elected or appointed thereto, declare hy resolution that 
the amount of taxes that may be raised by the levy of taxes at the maximum rate 
authorized by sections 5649-2 and 5649-3 of the Gcner;tl Code will he insufficient 
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and that it is expedient to levy taxes at a rate in excess of such rate and that a 
vote upon a specified rate of increase may be had, ·extending over a term of years 
not to exceed five, and if such vote carries such increased rate may be levied on 
such municipality. 

General Code section 5649-3a provides that on or before the first Monday in 
June of each year the council of each municipal corporation shall submit or cause 
to be submitted to the county auditor an annual budget, setting forth in itemiz~d 
form an estimate, stating the amount of money needed for its wants for the in
coming year, and section 5649-3b provides that the county auditor, treasurer and 
prosecuting attorney of the county shall constifute such budget commission, and 
also sets forth the duties of such budget commission as to adjusting of the rates 
of taxation and fixing the amount of taxes to be levied in each taxing district. 

General Code section 5649-3c provides that the auditor shall lay before the 
budget commissioners the annual budget submitted to him by the various boards 
and officers named in section 5649-3b, together with the estimates for state pur
poses. The budget commissioners shall examine the budgets and estimates and 
ascertain the total amount proposed to be raised. If the budget commissioners find 
that the total amount of taxes to be raised therein does not exceed the amount 
authorized to be raised in the various taxing districts, that fact shall be certified 
to the county auditor. If the total amount is found to exceed such authorized 
amount in any township, city, village, school district or other taxing district in the 
county, the budget commissioners shall adjust the various amounts to be raised 
so that the total amount thereof shall not exceed in any taxing district the sum 
authorized to be levied therein, and "in making such adjustment the budget com
missioners may revise and change the annual estimates contained in such budgets 
and may reduce any or all items in a11y such budget, but shall not increase the 
total of any such budget or any item therein. The budget commissioners shall 
reduce the estimates contained in any or all of such budgets by such amount or 
amounts as will bring the total for each township, city, village, school district or 
other taxing district within the limits provided by law." The budget commissioners 
shall certify their action to the county auditor, who shall ascertain the rates 
necessary to be levied upon the taxable property therein of the county and of each 
township, city, village, school district or other taxing district, returned on the 
grand duplicate, and place it on the tax list of the county. That the budget com
missioners may adjust the various amounts of taxes to be raised in each taxing 
district, and that they may reduce certain estimates contained in the various budgets 
was held in State ex rei. Patterson, 93 0. S. 25, and in the absence of fraud, bad 
faith or abuse of discretion, it is not within the power of the court to interfere or 
control the discretion or judgment of such budget commissioners. 

On page 33 of said report the court says : 

"It is the positive duty of the budget commissioners, in adjusting the 
various amounts to be raised, to see that the total amount shall not 
exceed in any taxing district the sum authorized to be levied therein, to-wit, 
ten mills on each dollar of the tax valuation of the taxable property therein. 
In the discharge of this duty they are to reduce the estimates contained 
in any or all budgets by such amount or amounts as will bring the total 
of the taxing district within the limits provided by law. It is to be 
observed that they are authorized to 'revise and change the annual esti
mates contained in such hudgets.' They 'may reduce any or all the items 
in any such hlH'Jget.' 1\ccording to the contention of counsel for relator 
they must reduce the estimates contained in all the hudgets. \Ve do nut 
think the statute will bear that interpretation. By its plain provisions the 
budget commissioners arc called upon to usc their official judgment and 
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discretion in the adjustment of the various amounts and in the reduction 
which they make. In the absence of fraud, bad faith or an abuse of dis
cretion, their action as certified to the county auditor cannot he interfered 
with." 

I find nothing in our laws which permits a hoard of health to make or certify 
levies for taxes, but a board of health has the right to create the necessary expense 
in carrying out the orders provided for in the sections above noted, and when 
such expense is certified to the council of a municipality, then under the decision 
in the case of State v. Council, above cited, the council of the municipality must 
appropriate funds for such expenses and make the necessary levies therefor. If, 
however, the expenses so incurred would be such as to cause the tax rate to be 
increased beyond the maximum levy, then under the decision in State v. Patterson, 
the budget commissioners would have a right to reduce such budget so that the 
items thereof would come within the limits allowed by law. 

From the language above quoted from General Code section 5649-3c, I am 
satisfied that the budget commissioners may not only reduce the various budgets 
as a whole, but "may reduce any or all items in such budget." That is to say, if 
in the judgment of the budget commissioners the amount certified by the board of 
health should be reduced along with the other items, or instead of certain other 
items, said section gives the budget commissioners the authority to so reduce 
said items. 

Answering your questions specifically, then, I advise you: 
(1.) That the county budget commission may reduce the estimates submitted 

by the board of health only when the total amount of the various budgets exceed 
the maximum levy provided by law; and that while, technically speaking, there is 
no municipal budget commission, I am taking it that you refer to the board of 
tax commissioners of the municipality, who have authority only to examine the 
budget and return the same to council with such suggestions and recommendations 
as the board of tax commissioners may deem proper. 

(2) The council of a mtmicipality may be compelled to appropriate a sum 
sufficient to pay the compensation fixed by the hoard of health for its employes, 
provided there are funds from which such appropriation can be made and an action 
in mandamus is the proper remedy and if the sum so certified by the board of 
health to the council is placed in the annual budget by the council and the budget 
commission in the exercise of its proper discretion reduces said item in order to 
bring the budget within the limitations allowed by law, then the council can only 
be compelled to appropriate that part of the sum so certified which is so allowed 
by said budget commission and which is collected and is the subject of appropria
tion. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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454. 

COUNTY BOARD OF REVISION-1\'0T E:\TITLED TO EXPE:t\SES 1:\
CURRED IN ATTEi\'Dii\'G ~JEETI~GS OF SAID BOARD. 

lv!embers of the county board of revision, when residing away from the co1111/y 
seat, are not authorized under secti01~ 5585 G. C. to receh•e their expenses incurred 
in traveling f1"om their home to the county seat and return on matters connected 
•with tl1e board of revision's work, or are they entitled to be reimbursed for the 
amount expended for board while engaged in such wor/1 at the county seal. 

CoLUMBUS, OHIO, July 16, 1917. 

The Bureau of Inspection and Super7Jision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 have your letter of June 18, 1917, as follows: 

"In a county where the president of the board of county commissioners 
does not reside in the county seat, and acts as a member of the board of 
revision, as provided by section 5585 G. C., as amended in senate bill ~ o. 
177, does the language of this section referring to contingent expenses per
mit of the payment of this member's board bill while at the county seat, 
and his traveling expenses from his home to the county seat and return 
on such clays as he serves in this capacity? 

"If you answer this question in the affirmative, would this also apply 
to the county auditor, or county treasurer, acting as members of this board 
in case either of them lived away from the county seat? 

"In this connection we desire to call your attention to an opinion of At
torney-General Edward C. Turner, to be found in the Opinions of the At
torney-General for 1916, Vol. 1, page 623." 

Section 5585 G. C., as amended in senate bill 177, reads: 

"The compensation of the experts, clerks and other employes of the 
county boards of revision shall be paid monthly upon the certificate of the 
county auditor or county board of revision, as the case may be. The con
tingent expenses of the county auditor and county board of revision, in
cluding postage, and express charges, their actual and necessary traveling 
expenses and those of their deputies, experts, clerks or employes on official 
business outside of the county, when required by orders issued by the tax 
commission of Ohio, shall be allowed and paid as other claims against 
the county." 

In an opinion dated April 24, 1915, my predecessor, Hon. Timothy S. Hogan, 
was asked to construe section 35 of the so-called Warnes law (103 0. L. 786-795), 
therein designated as section 5614 G. C., which statute was Yery similar to the one 
here before us. 

In that opinion (found in Vol. 1, Annual Reports of the Attorney-General for 
1914, p. 514) Mr. Hogan said: 

"The nature of the expenses for which the officers mentioned may be 
reimbursed under favor of the statute, is generally indicated by the use of 
the word 'contingent.' The term 'contingent expenses' has a well under
stood technical meaning, viz.: Those expenses, miscellaneous in character, 
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which the legislative body presumes will be incurred in the natural course 
of official business, but the exact character of which cannot be so definitely 
ascertained in advance as to permit specific enumeration of them. 

People v. Yonkers, 39 Barb. 236, 272. 
Dunwoody v. U. S., 22 Ct. Cl. 269, 280. 

"Ordinarily, therefore, the phrase would not include such classes of 
expenses as might reasonably be foreseen and provided for by express 
mention. On the other hand, it would include all miscellaneous expenses 
which would naturally and necessarily be incurred by the public officer in 
the ordinary discharge of his duties. 

"That the general assembly supposed that the phrase 'contingent ex
penses, would not necessarily include all expenditures is reasonably apparent 
from consideration of that part of the above quoted sentence which be
gins with the word 'including.' By specifically enacting that postage and 
express charges and certain traveling expenses shall be included within 
the purview of 'contingent expenses' of which the sentence speaks, the gen
eral assembly has made it plain, I think, that ·such charges and expenses 
would not, without the provision, have been contemplated within the mean
ing of the phrase, being expenses the incurring of which is a certainty and 
which are, therefore, not of the miscellaneous and unascertainable char
acter ordinarily contemplated by the term 'contingent expenses.' " 

Former Attorney-General Turner, in an opinion rendered April 6, 1916, found 
in Yolume 1, Opinions of the Attorney-General for 1916, page 623, quoted this 
opinion at length concerning its construction of the words "contingent expenses" 
and concurred in the same. 

In the case of People v. Yonkers, 39 Barb. 266, referred to above, the court 
said at page 272: 

"\\'hat is meant by conting<"nci<'s? As the charge is found in an e'
timate of the expenses of improving Warburton avenue, I infer that 
thereby is intended contingent expenses-expenses which the commissioners 
could not ascertain-expenses which were unknown, which were uncer
tain, and which might or might not be incurred thereafter. A contingency 
is a fortuitous event which comes without design, forsight or expectation. 
In law a contingent remainder is a remainder depending upon an uncer
tainty. And so a contingent expense must be deemed to be an expense 
depending upon some future uncertain event.'' 

In the case of Dunwoody v. U. S., 22 Ct. Cl. 269, 280, the court said at page 280: 

"The adjectives contingent, incidental, and miscellaneous, as used in 
appropriation bills to qualify the word expenses, have a technical and well
understood meaning; it is usual for congress to name the principal classes 
of expenditure which they authorize, such as clerk hire, fuel, light, postage, 
telegrams, etc., and then to make a small appropriation for the minor and 
unimportant disbursements incidental to any great business, which cannot 
well be foreseen and which it would be useless to specify more accurately." 

In the case of \Vander v. Coleman, 95 N.Y. Sup. 696, the court said at page 700: 

"Contingent expenses are such as are possible or liable but not certain 
to occur." 
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\Vith these definitions of "contingent expenses" before us I must conclude that 
this expression cannot be held to include the traveling expenses of the president oi 
the county commissioners, the county treasurer or county auditor, from their 
homes in the county to the county seat and return, nor their board bill while at the 
county seat in connection with their duties as members of the county board of re
vision. To authorize the payment of such expenses there should be clear statutory 
authority for the same. In this case there is no such authority but, on the con
trary, the provision of section 5585, allowing these members of the board of re
vision contingent expenses, including their actual and necessary traveling expenses 
when on official business outside of the county, strongly indicates a contrary legis
lative intention. 

It is a well known fact that all county officials do not actually reside at the 
county seat and an equally well known fact that in going to the county seat and 
returning therefrom to their homes they will necessarily incur certain expenses. 
There is nothing uncertain about this and inasmuch as the legislature has not ex
pressly authorized the payment of such expense, 1 am confident it intended to with
hold any authority for allowing the same. 

I am, therefore, of opinion, in answer to your question, that the members of 
the county board of revision, viz. : the president of the board of county commis
sioners, the county auditor and county treasurer, are not authorized to· receive, in 
case they do not reside at the county seat, their expenses in traveling from their 
home to the county seat and return on matters connected with the board of re
vision's work, nor their board bill while engaged in such work at the county seat. 

455. 

Very truly yours, 
}OSEPH :tv!cGH~:E .• 

A ttomeJ•-Ge11era/. 

APPROVAL-ARTICLES OF INCORPORA TIO:\' OF THE ~TUTU:\L AUTO
MOBILE INSURANCE CO~IPANY. 

CoLUMBUS, OHio, July 17, 1917. 

RoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I am herewith returning to you, with my certificate of approval 

endorsed thereon, articles of incorporation of the l\Iutual Automobile Insurance 
Company, which you submitted for my approval under date of July 17, 1917. 

As pointed out in my opinion No. 20, rendered to you under date of February 
3, 1917, disapproving articles of incorporation of the ~futual Fire and Automobile 
Insurance Company, theretofore submitted to this department for approval, there 
was at that time nothing in the way of statutory provision authorizing a mutual 
insuranc~ company (other than life) to transact business other than fire insurance 
business and such other business as by statute was made incident to the transaction 
of fire insurance business. 

On March 21, 1917, the legislature passed an act, the same being. house bill X o. 
563, amending certain sections of the General Code authorizing the organization 
of mutual fire insurance companies so as to authorize the organization of mutual 
insurance companies for the purpose of transacting certain classes of insurance 
business other than fire insurance. Section 9607-2 G. C., as amended in said act 
above referred to, now provides that a domestic mutual company may be organ
ized by a number of persons not less than twenty to carry on the business of mutual 
insurance and to reinsure and accept reinsurance, as authorized by law and its arti
cles of incorporation. Said section further provides that such persons shall ex-
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ecute articles of incorporation which, if not inconsistent with the constitution and 
laws of this state and of the United States, shall be approved by the attorney
general and the secretary of state, and such articles and certificate of approval by 
the attorney-general shall be recorded by the secretary of state, who shall deposit 
a copy thereof with the superintendent of insurance. 

The different kinds of insurance which mutual insurance companies are au
thorized to transact are classified in the section, as amended, beginning with fire 
insurance, and the section provides that a mutual (or stock) insurance company 
may transact only the first kind of insurance, or may transact such other as it may 
elect of the other kinds of insurance classified in the section. 

Sub-section 4 of said section 9607-2 G. C. reads as follows: 

"4. Automobile insurance. Against loss, expense and liability result
ing from the ownership, maintenance or use of any automobile or other 
vehicle, provided no policies shall be issued under this subdi,·ision against 
the hazard of fire alone." 

The purpose clause of the articles of incorporation here in question is drawn 
in exact accord with the provisions of subsection 4, above quoted. The articles are 
signed by twenty persons, the majority of whom it appears are citizens of the state 
of Ohio, the articles have been properly acknowledged by the incorporators and 
same certified in the manner required by the statute in such case made and provided. 

lt appearing, therefore, that these articles of incorporation have been ~lrawn. 

signed, acknowledged and certified in the manner required by said- act and the gen
eral provisions of the state corporation law, and it not appearing that said articles 
are in any respect inconsistent with the constitution and laws of this state or with 
the constitution or laws of the United Staes, said articles of incorporation are here
by approved by me, as authorized and required by the provisions of said section 
9607-2 General Code. 

I am returning herewith check for $25.00 submitted with your inquiry of ] uly 
16th. 

456. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Ge11eral. 

COLONY FOR VAGRAN'TS-:\0 APPROPRIATION AVAILABLE TO PUI{
CHASE LANDS THEREFOR. 

There is 110 appropriation available for the pure/rase b:!i or under the advice of 
the Ol1io branch council for natiorwl defense of la11ds for the purpose of establish
inr; a colony or colonies for the segregation of vagra11ts. 

Corx~mus, OHIO, July 18. 1917. 

Ho:-.r. H. H. SHIREH. Secretary, Ohio Board of State Charities, Columbus, Ohio. 
DEAR Sue-Your letter of July nth in which you inquire whether the Ohio 

bratrch council for national defense may secure state funds for the purchase or 
leasing of lands whereon might he established a state colony or colonies tor the 
~egregation of vagrants, has received my careful consideration. 1 ha\·e examined 
in connection with it the appropriation to the governor for expencliture in the 
mobilization of the national guard in case of war and for co-operation with the 
federal government, which I am advised is the appropriation which has heretofore 
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been expended for the purposes suggested by the Ohio branch council for national 
defense, and also the provisions of the act amending the law providing for the in
vestigation of the housing requirements of the officers, departments and commis
sions of the state, and to provide for the adequate housing thereof, which contains 
some general authority for the acquisition of lands for state purposes. 

\Vithout going into particulars I may say that I am of the opinion that neither 
of these appropriations is available for expenditure in the manner suggested. 

I know of no other appropriation or provision of law under which the proposed 
action might be taken. The inherent difficulty in the case is that the Ohio branch 
council for national defense has no legal standing as a department of the state 
government. Theoretically it is merely the "governor;" that is to say, it really 
amounts to an advisory council for the governor. The governor is not authorized 
to purchase lands for such purposes. 

457. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTION FOR ROAD IMPROVEMENT IN ERIE 
COUNTY. 

CoLUMBUS, OHio, July 19, 1917. 

HoN. €LINTON CoWEN, State Highway Commissio11er, Columbus, Ohio. 

DEAR SIR :-I have your communication of July 13, 1917, with a final resolu
tion in duplicate enclosed, which resolution is in reference to the following named 
highway: 

"Erie County-Section 'P' of the Sandusky-Norwalk road, I. C. H. 
No. 294." 

I have examined this final resolution carefully, and find the same correct in 
form and legal, and am, therefore, returning the same to you with my approval en
dorsed thereon. 

458. 

Very truly yours, 
JosEPH McGHEE, 

A ttorne}•-General. 

APPROVA-L-ABSTRACT OF TITLE COVERING CERTAIN LANDS I~ 
FRANKL!~ COUNTY-OHIO STATE UNIVERSITY. 

CoLUMBUS, Omo, July 20, 1917. 

HoN. CARL E. STEEB, Secretary; Board of Trustees, Ohio State U11iversity, Colwn
bus, Ohio. 
DEAR SIR :-A few days ago you submitted to this department an abstract of 

title covering the following premises, situate in the county of Franklin, in the state 
of Ohio, and in the township of Clinton, and bounded and described as follows: 

"(Description from surveys of same made in 1859 and 1891). Situated 
in section three, township one, range eighteen, United States military lands 
and being part of lots four ( 4) and five (5) as shown and designated on 



ATTORXEY -GEXER.lL. 1249 

the plat in the partition suit of the Hess estate, of record in complete rec
ord X o. 32, pages 479 to 491, court of common pleas, Franklin county, 
Ohio, and being more particularly described as follows, viz.: 

''Beginning at the southwest corner of lot five (5), named above, thence 
X. 0° 45' E. along the center of a road on the west line of said lot five (5) 
ninety and one-half (90.5) poles to the northwest corner of said lot five 
(5) to a stone, thence S. 88° 15' E. on the north line of said lot five (5) 
one hundred three and seventy-four one hundredths (103.74) poles to a 
stone, an original corner in the center of the Delaware and Sandusky road; 
thence S. 7° 50' \\'. with the center of said road three (3) poles to a lime
stone set for a corner, with a broken sewer pipe around it, from which a 
maple tree four inches in diameter bears X. 54° \V. twenty-three feet and 
eight inches, another maple eighteen inches in diameter, bears N. 75° 45' 
E. thirty-senn feet six inches to a blaze on tree 2 feet 6 inches above the 
root, and a maple 15 inches in di<Imeter bears S. 80° E. thirty-four feet six 
inches to a blaze and thirty-three feet arid six inches to a chop in root, 
thence S. 81 o 15' E. nineteen and eighty-eight one hundredths (19.88) poles 
to a niggerhead stone, three feet long, planted for a corner, October, 1891, 
thence X. 8° 00' E. passing a limestone which is a corner to lot four ( 4) 
at twenty-five feet two inches and continuing same course four poles 
farther to a limestone corner between said lot four (4) and said lot five 
(5) of the Hess partition, thence S. 88° 15' E. along the line between said 
lots 4 and 5 forty-eight and twenty-five one hundredths ( 48.25) poles to a 
stone from which a sycamore 20" in diameter bears S. 36° W. 17 links 
distant, thence clown the Olentangy river and with the meanders thereof 
S. 65° 15' W. forty-eight ( 48) poles, thence S. 33° 15' W. thirty-two (32) 
poles, thence S. 8° 20' \V. forty.three (43) poles to a stone and buckeye 
::"'\. E. corner to said E. 1\f. Lisle land, thence N. 88° 15' \V. on the south 
line of said lot five (5) and along the center of Lane avenue Free turn
pike one hundred eight and twenty-five one hundredths (108.25) poles to 
the place of beginning, containing sixty-nine acres more or less of land 
and water." 

\Vith the abstract you also sent a deed covering the same piece of property, 
wherein :l'\Iaria Louisa Hess Brown and \Villiam Preston Brown, her husband, deed 
said property to the state of Ohio. 

I have carefully examined said abstract, dated June 22, 1917, and find that the 
title to the premises described is in the name of :Maria Louisa Hess Brown and 
that the deed submitted will convey a clear title to the state of Ohio, save and ex
cept for the taxes for 1917 which are now a lien on said premises, but as yet un
determined. 

The deed submitted, if accepted, will fully convey the title to the state of Ohio, 
but in the form submitted, the said ::\Iaria Louisa Hess Brown covenanting that 
she is lawfully seized of the premises and that said premises are free and clear 
from all encumbrances whatsoever, the amount of the taxes for the year 1917 
should be deducted from the purchase price, since the deed is dated June 22, 1917. 

I also note in the abstract that the premises are now under lease to the Ohio 
state university for the term beginning April 1, 1915, to be fully completed and 
ended on ::\Iarch 31, 1918, and that in said lease there is a privilege of purchase for 
$61,000.00, payable in cash. Upon the acceptance of the deed this lease should be 
cancelled. 

I am herewith returning you the abstract and deed submitted. 

9-Yol. II-A. G. 

Very truly yours, 
JoSEPH ::\fcGHEE, 

A ttorney-Gel!eral. 
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459. 

APPROVAL-TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE OF 
THE BOARD OF EDUCATION OF CHESHIRE RURAL SCHOOL 
DISTRICT. 

CoLUMBus, OHio, July 23, 1917. 

The hzdzlstrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"IN RE: Bonds of Cheshire rural school district, Gallia county, Ohio, 
in the sum of $20,000.00, for the purpose of constructing and equipping 
new sc11ool building in said school district." 

I have carefully examined the transcript of the proceedings of the board of 
education and other officers of Cheshire rural school district relating to the above 
bond issue, and find said proceedings to be in conformity to the provisions of the 
General Code relating to bond issues of, this kind. 

I am of the opinion that properly prepared bonds, duly signed by properly 
authorized officers of said school district will, when so signed, be valid and sub
sisting obligations of said school district. 

460. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gezzeral. 

WEAK SCHOOL DISTRICT-BO~D ISSUE TO FUXD OR REFUXD TUI
TION INDEBTEDNESS-WHEN SAME MAY BE IXCLUDED IX DE
FICIEXCY FOR WHICH STATE AID IS ALLOWED. 

A weak school district may izzclude in its deficiency for which sta]e aid is 
allo<-c'ed, the principal azzd interest of bonds issued to fund or refwzd tuition in
debtedness in a past year, if the bonds fall due in the :year in which state aid is 
granted. (Sec. 7596-1 G. C., 107 0. L. 621.) 

CoLUMBUS, OHio, July 23, 1917. 

HoN. D. H. PEOPLES, Prosecuting Attonze:y, PomerO)', Ohio. 

DEAR SIR :-I have your letter of recent date requesting my opinion upon the 
following questions: 

"The board of education of Olive township, this county (:\Ieigs) ha\·e 
an indebtedness of about $450.00, due teachers for the year 1916-17. Can 
the board issue bonds to pay this amount? If bonds are issued can the 
board still draw state aid? 

'"If bonds are issued must the same be submitted to the electors of 
said township? If the bonds are issued must the same be advertised?" 

Your first question has been repeatedly answered in the opinions of this de
partment under various administrations, all of which held that under section 5656 
of the General Code indebtedness due teachers for teaching service actually ren
:iered and not paid for may be funded by the issuance of bonds as a "valid 
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extstmg obligation" of the district; such indebtedness being a valid obligation 
because by virtue of section 5661 of the General Code contracts with teachers are 
not required to be made under the sanction of the certificate that the funds are 
in the treasury, etc., as required for contracts generally by section 5660 G. C. 

Your third question is of course answered by the mere reference to section 
5656 of the General Code. Bonds therein authorized to be issued do not require 
the approval of the electors. 

Your fourth question is answered by the general provisions of section 2294 
G. C., as amended 106 0. L. 492, which reads as follows: 

"All bonds issued by boards of county commissioners, boards of 
education, township trustees, or commissioners of free turnpikes, shall be 
sold to the highest bidder after being advertised once a week for three 
consecutive weeks and on the same day of the week, in a newspaper 
having general circulation in the county where the bonds are issued, and, 
if the amount of bonds to be sold exceeds twenty thousand dollars, like 
publications shall be made in an additional newspaper having general 
circulation in the state. The advertisement shall state the total amount 
and denomination of bonds to be sold, how long they are to run, the rate 
of interest to be paid thereon, whether annually or semiannually, the 
law or section of law authorizing the issue, the day, hour and place in the 
county where they are to be sold." 

It is to be observed that under other sections, such bonds should not be adver
tised for sale until they have been offered at par and par and accrued interest 
respectively to the commissioners of the district sinking fund (if any) and to 
the industrial commission of Ohio, and have been refused by them. (See G. C. 
Sees. 7619, 1465-58.) 

Your second question as to whether, if bonds are issued, the board of educa
tion can still draw state aid, requires consideration of certain new legislation. 
I refer to the act found in 107 0. L. 621, and which amends the state aid law. 
This act was filed in the office of the secretary of state April 2, 1917, and is now 
a law, and will of course determine the right of a school district to receive state 
aid for the year 1917-18, about which I assume you are inquiring. One of the 
provisions of that law is that· embodied in section 7596-1 which is new matter 
therein and which provides as follows: 

"\Vhenever a school district receives state aid, as is provided for in 
section 7595-1 of the General Code the board of education of such school 
district may refund any tuition indebtedness by issuing bonds, as is pro
vided by section 5656 of the General Code. \Vhen such bonds are due, the 
amount and interest of the bonds shall be a part of the deficit for the cur
rent year, and shall be paid as state aid by the auditor fo state as is pro
vided by section 7596 of the General Code." 

\\'ithout this section I do not think there would be any question but that a 
board of education could have i'sued bonds under section 5656 without impairing 
its right to receive state aid, if otherwise qualified; but the principal and interest 
of the bonds, or any part thereof, would not have constituted a pa,rt of the de
ficiency as estimated for the year in which they fall due in accordance with the 
general provisions of the state aid law. Section 7596-1, as I have quoted it, 
however enlarges state aid by making the accumulated tuition fund deficiency of a 
previous year a part of the deficiency for which state aid may be granted for a 
succeeding year, if bonds have been issued, and are due in such year. 
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Your second question is therefore answered by the statement that not only 
may the board "still draw state aid" if bonds are issued, but that the amount and 
interest of the bonds may become a part of the deficiency of the district for the 
succeeding year in which they fall due and state aid may be drawn. 

461. 

Very truly yours, 
JoSEPH ~!cGHEE, 

A ttome :y-Geueral. 

OHIO BOARD OF AD:\HNISTRA TIO~-HAS NO AUTHORITY TO RE
LEASE STATE HIGHWAY DEPARTl\IENT FROM THE PURCHASE 
OF ROAD BUILDING MATERIALS-FOR GIVEN LENGTH OF TUIE. 

1. Under section 1224-1 G. C. there is 110 provision authori:>ing the Ohio board 
of administration to gra11t a release to the state highway dePartmeut for the 
purchase of road building material for districts consisting of certain counties in the 
state and for a given length of time, sucA as a :vear. 

2. The provisions of this section were meant to apply to each iudividual coil
tract and force account, as improvemeuts arc taken up from time to time by the 
state highway department. 

CoLUMBUS, Omo, July 23, 1917. 

RoN. CLINTON CoWEN, State Highzcay Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 30, 1917, in which you ask my 

opinion as follows: 

"This department is just in receipt of the following letter from the 
Ohio board of administration in regard to the purchase of prison made 
road material from that board. 

"'You are hereby granted a release from the purchase of road build
ing material, such as stone and brick, from the Ohio board of administra
tion for the year 1917, for your division K o. 4 consisting of the following 
counties: Ottawa, Sandusky, Seneca, Erie, Huron, Lorain, :\!edina, Cuya
hoga, Lake, Geauga, Ashtabula.' 

"I respectfully request an opinion from you as to whether or not the 
above letter is a sufficient compliance with house bill ~o. 300 or whether 
a written request shall be made by this department upon the Ohio board 
of administration prior to the letting of each contract or the starting of 
each force account for the construction, improvement, maintenance or 
repair of a main market road or intercounty highway or any part thereof." 

The question about which you make inquiry arises under and by virtue of the 
provisions of section 1224-1 G. C., and in order to have a correct understanding 
of the matter it will be necessary for me to quote the section in full. Said section 
reads as follows: (107 0. L. 134.) 

"Sec. 1224-1. Before a contract 1s let or a force account is started 
for the construction, improvement, maintenance or repair of a main market 
or intercounty highway or any part thereof, wherein standard paving brick 
or crushed stone are to be used, the state highway commissioner shall 
make a written request upon the Ohio board of administration to furnish 
prison-made brick or crushed stone for said proposed improvement, and 
said board shall furnish prison-made, standard brick or crushed stone, or 
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so much thereof as it may be able, for such improvement. If the Ohio 
board of administration is able to furnish prison-made materials or a part 
thereof, of the kind and quantity required by the state highway commis
sioner, it shall notify the state highway commissioner of that fact and also 
of the price to be charged by the board for such materials. If the Ohio 
board of administration is able to furnish materials or a part thereof, of 
the kind and quantity required by the state highway commissioner, and if 
the price quoted by the board of such materials plus the freight charges 
to the railroad shipping point nearest the road on which it is proposed 
to use such materials, does not exceed the cost at which such materials 
may be elsewhere purchased, plus the freight charges to the railroad 
shipping point nearest the road on which such materials are to he used, it 
shall be the duty of the state highway commissioner to purchase such 
materials of the Ohio board of administration and make payment therefor 
out of any available funds of the department. And the amount of ma
terial so furnished by the said Ohio board of administration shall be set 
forth in the specification and estimate for such improvement. And in case 
the cost of the stone or paving brick furnished by the Ohio board of 
administration for any improvement amounts to more than the apportion
ment assumed by the state, then the county commissioners shall pay to 
said board of administration, in the manner provided by law, the difference 
between the part of the cost and the expense of said improvement appor
tioned to the state and the total cost of the stone and paving brick fur
nished by said board for the improvement." 

I will now note the different steps logically set forth in the section above 
quoted: 

I. Before a contract is let or a force account started for the construction, 
improvement, maintenance or repair of a main market or intercounty highway, 
or any part thereof, the state highway commissioner must make a written request 
upon the Ohio board of administration to furnish prison-made hrick or crn,herl 
stone for said proposed improvement. 

2. If the Ohio board of administration has the kind and quantity of ma
terials, or any part thereof, required by the state highway commissioner, it shall 
notify the state highway commissioner of that fact and the price at which the 
said board can furnish the material. 

3. If the price quoted, plus the freight charges to the railroad shipping point 
nearest the road on which it is proposed 1 o use such materials, does not exceed the 
cost at which such materials may be elsewhere purchased plus the freight charges 
to the railroad shipping point nearest the road on which such materials are to be 
used, it shall he the duty of the state highway commissioner to purchase such 
materials of the Ohio board of administration. 

It will be noted that the provisions of this section apply to e\·ery contract 
entered into where standard paving brick or crushed stone are to he u'ed. The 
only question is as to whether the board of administration has on hands brick or 
stone of the kind to be used and whether it can furnisl: the material as cheaply 
as it can be purchased elsewhere. If these two questions are answered in the 
affirmative. then it becomes the duty of said hoard to furnish the material and the 
duty of the state highway commissioner to purchase it. 

In computing the cost of the material, the freight rate to the point nearest the 
particular improvement under contemplation must be taken into consideration, and 
before a contract is let or force account entered into, a request must be made 
upon the board of administration. From this it is evident that the provisions of 
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section 1224-1 G. C. are meant to apply to each individual contract and each 
individual force account, and not to whole counties or whole districts for a given 
length of time, such as a year. 

In the plan suggested by you in your communication, the board of adminis
tration would have no means of knowing whether it would have material on 
hands when certain roads in certain counties were to be built, or whether or not 
they could furnish it as cheaply as it could be purchased on the market. 

Hence, answering your question specifically, it is my opinion there is no pro
vision in law warranting such a course as that mapped out in your communication, 
and that the provisions of section 1224-1 G. C. were meant to apply to each 
individual contract and force account, as improvements may be taken up from 
time to time by your department. 

462. 

Very truly yours, 
JoSEPH ::\IcGHEE, 

Attorney-General. 

MILK-FR0:\1 TUBERCULAR CATTLE-PERSON MAY BE PROSECUTED 
WHO SELLS, ETC.-EVEN THOUGH SAME HAS BEEN PASTEUR
IZED. 

A person who sells, exchmzges or delivers, or has in his custody or possession 
with i11te11t to sell or e.rchauge, or sells or offers for sale or exchange, milk whicl~ 
i.Y the product of cozt"s afflicted with tuberculosis, may be prosecuted under section 
12717 of the General Code, and the fact that the milk has been subjected to the 
process of pastcuri:::atio•z, or has bem coude11sed, will in 110 wise prevent prosecu
tions under said section. 

CoLUMBUS, OHio, July 23, 1917. 

HoN. T. L. CALVERT, Chief of Dairy and Food Division, The Board of Agriculture, 
Columbus, Ohio. 
DEAR Sm :-I have your letter of June 15, 1917, as follows: 

"There are several instances in the state where city authorities have 
refused to receive milk from certain dairies on account of their cattle 
having tuberculosis. 

"\Vhen this action is taken by these city authorities they sell to some 
other place such as creamery, condensery or milk plant. 

"I would be glad to have an opinion stating whether this would be 
permissible if pasteurization is used. The only sections I have found that 
bear on this subject are 5778-5, 12717, 12727 and 12725. I will appreciate 
very much an early opinion."' 

Section 5774 G. C. reads: 

"X o person, within this state, shall manufacture for sale, offer for 
sale, sell or deliver, or have in his possession with intent to sell or deliver, 
a drug or article of food which is adulterated within the meaning of this 
chapter, or offer for sale, sell or deliver, or have in his possession with 
intent to sell or deliver, a drug or article of food which is misbranded 
within the meaning of this chapter." 

Section 5778 G. C. provides in part: 

"Food, drink, confectionery or condiments are adulterated within the 
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meaning of this chapter * * * (5) if it consists wholly, or in part, 
of a diseased, decomposed, putrid, infected, tainted or rotten animal or 
vegetable substance or article, whether manufactured or not or, IX THE 
CASE OF :\IILK, IF IT IS THE PRODC'CT OF A DISEASED 
AX DIAL; * * *" 

Section 12758 G. C. provides: 

"\Vhoever manufactures for sale, offers for sale or sells a drug, article 
of food or flavoring extract which is adulterated or misbranded as the 
terms 'drugs,' 'food.' 'flavoring extract.' 'adulterated' and 'misbranded' 
are defined and described by law, or manufacture, offers or exposes for 
sale or delivers a drug or article of food and fails, upon demand and 
tender of its value, to furnish a sample thereof for analysis, shall be fined 
not less than twenty-five 9oUars nor more than one hundred dollars, and, 
for each subsequent offense, shall be fined not less than one hundred 
dollars nor more than two hundred dollars or imprisoned in the county 
jail not less than thirty days nor more than one hundred days, or both." 

These sections were originally sections 1, 3 and 5 of an act passed March 
20, 1884, 81 0. L. 67, entitled "An act to provide against the adulteration of food 
and drugs." These sections read in part : 

"Sec. 1. Be it enacted by the general assembly of the state of Ohio 
that no person shall, within this state, manufacture for sale, offer for sale 
or sell any drug or article of food which is adulterated within the mean
ing of this act. 

"Sec. 3. An article shall be deemed to be adulterated within the mean
ing of this act * * * (b) in the case of food; * '' •:• (5) if it 
consists wholly or in part of a diseased, decomposed, putrid, infected, 
tainted or rotten animal or vegetable substance or article, whether manu
factured or not, or, in the case of milk, if it is the product of a cli,ea<ecl 
animal ~· ~· * 

"Sec. 5. \Vhoever refuses to comply upon demand with the require
ments of section 4, and whoever violates any of the provisions of this act, 
shall be guilty of a misdemeanor and upon con\'iction shall be fined not 
exceeding one hundred dollars nor less than twenty-five dollars, or im
prisoned not exceeding one hundred nor less than thirty days, or both. 
* * ~:" 

At this time there was no separate and distinct legislation upon the subject 
of impure or adulterated milk, but milk was included as an article of food and 
prosecutions accordingly maintained. 

It will be noted that under this act milk was deemed to be adulterated if, 
among other things, it was found to be a product of a diseased animal. This 
provision of the act is retained in section 5778 G. C. and it would therefore seem 
that a sale of milk which is the product of a diseased animal would now be 
punishable under section 12758-which was originally section 5 of the act referred 
to. On April 10, 1889, five years after the passage of the act referred to, the 
legislature passed an act entitled "An act to regulate the sale of milk," 86 0. L. 229. 
Sections 1 and 4 of this act provided: 

''Sec. 1. BE IT EXACTED BY THE GEXERAL ASSE:\IBLY 
OF THE ST :\ TE OF OHIO, That whoever, by himself, or by his servant, 
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or agent, or as the seryant or agent of any other person, sells, exchanges 
or delinrs, or has in his custody or possession with intent to sell or ex
change, or exposes or offers for sale or exchange, adulterated milk, or 
milk to which water or any foreign substance has been added, or milk from 
diseased or sick cows, shall, for a first offense, be punished by a fine of 
not less than fifty nor more than two hundred dollars; for a second offense 
by fine of not less than one hundred dollars nor more than three hundred 
dollars, or by imprisonment in the work-house for not less than thirty 
nor more than sixty days; and for a subsequent offense, by fine of fifty 
dollars, and by imprisonment in the workhouse of not less than sixty nor 
more than ninety days. 

"Sec. 4. In all prosecutions under this chapter if the milk is shown 
upon analysis to contain more than eighty-seven per cent. of watery fluid, 
or to contain not less than twelve and one-half per cent. solids, not Jess 
than one-fourth of which must be fat, it shall be deemed, for the purpose 
of this chapter, to be adulterated, and not of go~cl standard quality, except 
during the months of ::\Jay and June, when milk containing less than 
twelve per cent. of milk solids shall be deemed to be not of good standard 
quality." 

This act has since been several times amended and supplemented and the two 
sections mentioned are now found as sections 12716 and 12717 G. C., which read: 

"Section 12716. In all prosecutions under this chapter, if milk is 
shown upon analysis to contain more than eighty-eight per cent of watery 
fluid, or to contain less than twelve per cent of solids or three per cent of 
fats, it shall be deemed to be adulterated. 

"Section 12717. 'Whoever sells, exchanges, or delivers, cr has in his 
custody or possession with intent to sell or exchange, or exposes or offers 
for sale or exchange, adulterated milk, or milk to which water or any for
eign substance has been added, or milk from cows fed on wet distillery 
waste or starch waste, or from cows kept in a dairy or place which has 
been cleclarecl to be in an unclean or unsanitary condition by certificate 
of any duly constituted board of health or duly qualified health officer 
within the county in which said dairy is located, or from diseased or sick 
cows, shall be fined not less than fifty dollars nor more than two hundred 
dollars; and, for a second offense, shall be fined not less than one hun
dred dollars nor more than three hundred dollars, or imprisoned in the 
jail or workhouse not less than thirty clays nor more than sixty days." 

It might be contended that since the passage of the act of April 10, 1889, the 
act of J\Iarch 20, 1884, has not applied to milk prosecutions, since the later act, 
being a special and more comprehensive act upon the subject of the regulation of 
milk sales, repealed by implication the former act in so far as that act regulated 
the sale of milk, and that therefore section 5778 G. C. no longer applies to milk 
prosecutions. 

I do not think, however, that this question necessitates a discussion of this 
proposition since the remedy you seek can be had as well under the later act as the 
former. In other words, section 12717 affords you the same remedy as section 
12758 would afford, if it applied. 

It will be noted that section 12717 prO\·ides that "whoever sells, exchanges or 
delivers, or has in his custody or possession,· with intent to sell or exchange, or 
exposes or offers for sale or exchange, * t.' * milk * * * from diseased 
or sick cows, 'shall be fined not less than $50.00 nor more than $200.00; and for a 
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second offense shall be fined not less than $100.00 nor more than $300.00, or im
prisoned in the jail or workhouse not less than thirty days nor more than sixty 
days." 

The milk you refer to in your communication comes from cows afflicted with 
tuberculosis and is, therefore, milk from diseased or sick cows within the meaning 
of this section. The fact that it has been subjected to a process of pasteurization 
does not alter this fact. 

Section 12727, to which you refer, reads: 

"\Vhoever sells, exchanges, or offers for sale, or exchange, unclean, 
impure, unhealthy or unwholesome milk shall be fined not less than fifty 
dollars nor more than two hundred dollars, and for each subsequent offense 
shall be fined not less than one hundred dollars nor more than five hundred 
dollars and imprisoned not less than ten days nor more than ninety days." 

This section deals with the condition of the milk rather than with the condi
tion of the animal and its provisions would hardly include milk purified by pasteuri
zation even though such· milk was originally the product of a diseased cow. 

You also call my attention to section 12725 G. C., which reads: 

"\Vhoever manufactures, sells, exchanges, exposes or offers for sale or 
exchange, condensed milk unless it has been made from pure, clean, fresh, 
healthy, unadulterated and wholesome milk, from which the cream has not 
been removed and in which the proportion of milk solids shall be the 
equivalent of twelve per cent. of milk solids in crude milk, twenty-five per 
cent. of such solids being fat, and unless the package, can or vessel con
taining it is distinctly labeled, stamped or marked with its true name, 
brand, and by whom and under what name made, shall be fined not less 
than fifty dollars nor more than two hundred dollars, and, for each sub
sequent offense, shall be fined, not less than one hundred dollars nor more 
than five hundred dollars and imprisoned not le'' than ten days nor more 
than ninety days." 

This section was originally section 13 of an act passed May 17, 1886, 83 0. L. 
178, entitled "An act to prevent adulteration of and deception in the sale of dairy 
products and supplementary to chapter 11, title I, part 4 of the Revised Statutes." 
At this time the only definition of "adulterated milk" to be found in the statutes 
was that of section 3 of the act of l\farch 20, 1884, to which reference has here
tofore been made. As stated before, that definition applied only to that act so 
that at the time section 12725 G. C. was passed as section 13 of the act of May 
17, 1886, the legislature had not determined what "adulterated" milk was for the 
purposes of that statute. Subsequently on April 10, 1889, an act was passed, as 
heretofore noted, entitled "An act to regulate the sale of milk." Section 4 of that 
act provided that: 

"In all prosecutions under this chapter, if the milk is shown upon 
analysis to contain more than eighty-seven per cent. of watery fluid, or to 
contain not less than twelve and one-half per cent. solids, not less than 
one-fourth of which must be fat, it shall be deemed, for the purpose of 
this chapter, to be adulterated, and not of good standard, quality, except 
during the months of :May and June, when milk containing less than twelve 
per cent. of milk solids shall be deemed to be not of good standard quality." 

The words "this chapter,'' as used in that act, undoubtedly would have been 
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held to mean "this act" up until the formation of the General Code. and 
would therefore not have referred to section 12725 G. C., which was originally 
section 13 of the act of 1886. However, in the formation of the General Code the 
legislature saw fit to place section 4 of the act of 1889, defining adulterated milk, 
in the same chapter as section 13 of the act of 1889, prohibiting the manufacture 
of condensed milk from "adulterated milk," the former section becoming section 
12716 G. C. and the latter becoming section 12715 G. C. 

The question then arises, was this act upon the part of the legislature, in so 
placing these sections, sufficient to make the definition of adulterated milk in 
section 12716 apply to the word "adulterated" as used in section 12725? If it was, 
then the fact that milk is from cows afflicted with tuberculosis in itself is not 
sufficient to make the milk "adulterated" under section 12725, since it is clear that 
the milk could contain less than 87 per cent of watery fluid or more than 12 per 
cent. of solids, or 3 per cent. of fats, even though such milk was the product of a 
diseased cow. If the act of the codifying commission, in so placing the sections 
referred to, is not sufficient to indicate a legislative intention to apply the defini
tion of section 12716 to section 12725, then there would be no definition in the 
statutes of "adulterated milk" for the purposes of section 12725 G. C. and the or
dinary legal meaning of the word would have to be given it in this section .. This 
word has been defined as follows: 

"The act of corrupting or debasing; the act of nuxmg something im
pure or spurious with something pure or genuine, or an inferior article 
with a superior one of the same kind. See 16 M. & V.I. 644; State v. 
N' orton, 24 N'. C. 40." 

Giving this meaning to the word "adulterated" as used in section 12725, the 
tact that the milk was the product of a diseased cow is not in itself sufficient to 
make it adulterated, since this definition, as well as the definition outlined in 
section 12716, deals with the condition of the milk rather than with the condition 
of the animal producing it. However, I am inclined to the view that even though 
no prosecution, based solely upon the fact that the milk is a product of a cow 
afflicted with tuberculosis, could be maintained under section 12725, yet such prose
cutions could be had under section 12717. This prosecution would not be for the 
sale or the having in possession of condensed milk, but for the sale or the having 
in possession of milk "from diseased or sick cows," since even though the milk 
has been condensed, it is still milk from "diseased or sick cows" and, as stated 
before, the fact that it has been subject to the process of pasteurization does not 
affect this fact. 

Anwering, then, your communication, I am of the opinion that a person who 
sells, exchanges or delivers, or has in his custody or possession with intent to sell 
or exchange, or sells or offers for sale or exchange, milk which is the product of 
cows afflicted with tuberculosis, may be prosecuted under section 12717 of the 
General Code, and the fact that the milk has been subjected to the process of 
pasteurization, or has been condensed, will in no wise prevent prosecutions under 
said section. In other words, it is a crime in this state to sell, or have in possession, 
milk which is the product of a tubercular cow, even though such milk has been 
pasteurized or condensed. 

Very truly yours, 
JosEPH ::\fcGHF.E, 

Altomey-Geueral. 
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463. 

REGISTRATION-STATE BOARD OF DlBAU.IIXG EXA:\IIXERS-:\IAY 
ACCEPT SA:\IE EVEX THOUGH APPLICANT HAD CO:\DIEXCED 
TWEXTY-SIX WEEKS' COURSE BEFORE LAW WEXT IXTO EF
FECT. 

The state board of embalming examiners is. authori:::ed to accept registration 
after section 1342, as amended in 107 0. L. 656, became effective, even though the 
applicant ·was then pursuing the twenty-six weeks' course .Prescribed in said section. 

CoLL'~IBt:S, OHIO, July 23, 1917. 

HoN. B. G. Jmms, President Ohio State Board of Embalming Examiners, Colrtln
bus, Ohio. 
DEAR SIR :-Recently you sent me a letter received by you from Hon. Charles 

0. Dhonau, president of the Cincinnati college of embalming, with the request for 
me to advise you as to whether or not your board had the right or authority to 
take the action desired by the college. The letter of Mr. Dhonau is in effect as 
follows: 

"Mr. Jones advised me several days ago that the new law would go 
into effect July 1st. (Referring to H. B. 224.) 

"There will probably be one or two students to matriculate for the 26 
weeks' course in the middle of l\iay. 

"If I notify you within five days after they matriculate, in accordance 
with the recommendations I made to the board, would the board co-operate 
and register these men for the November examination? 

"If the board will not do this for us we will probably lose the entire 
summer for Ohio 26 weeks' men. 

"I realize, of cour<e, that the board would haYe no legal authority to 
register a man on the 15th of May, but in order to help things to keep on 
running in the proper manner, they might recognize this condition unoffi
cially and make the proper arrangements. 

"Since the Kovember and May examinations were approved by the 
schools of the state, the other schools would approve this suggestion be
cause it would affect them in the same way." 

The provisions of law relative to this matter are found in H. B. 224, which 
was filed in the office of the secretary of state on April 3, 1917. The bill was pre
sented to the governor but did not receive his signature. However, without ob
jection or approval, it was filed in the office of the secretary of state, as above 
stated. 

Section 16 of article II of the constitution provides in part: 

"* * * If a bill shall not be returned by the governor within ten 
days. Sundays excepted, after being presented to him, it shall become a 
law in like manner as if he had signed it, unless the general assembly by 
adjournment prevents its return; in which case, it shall become a law un
less, within ten days after such adjournment, it shall be filed by him, with 
his objections in writing, in the office of the secretary of state. * * *" 

The bill, therefore, became a law on April 3, 1917, and became effective on the 
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ninety-first day thereafter, to wit, July 3, 1917. Therefore, the law was not in 
effect on the 15th day of ;\lay, being the time specified in the letter of ;\Ir. Dhonau. 
Said law amended section 1342 G. C. (107 0. L. 656) to read in part as follows: 

"Every person desiring to engage in the practice of embalming or the 
preparation of the dead for burial, cremation or transportation, in the 
state of Ohio, shall make a written application to the state board of em
balming examiners for registratio11, giving such information as the said 
board may, by regulation, require for such registration. * * * If the 
said board shall find- the facts set forth in the application to be true, 
the said board shall issue to said applicant a certificate of registration. 
Before a registered applicant can apply for and take an examination in the 
practice of embalming or preparing for burial, cremation or transportation, 
the body of any dead person in the state of Ohio, said applicant shall have 
completed to the satisfaction and approval of the said board, a course con
sisting of at least twenty-six weeks of studies in the science of embalming, 
disinfection and sanitation in a regular school of embalming, recognized 
by said board or shall have had at least two years of practical experience 
* * * All applications for a license to practice embalming and the prep
aration of the dead for burial, cremation or transportation in this state, 
must be made to the state board of embalming examiners in writing and 
contain. * * * Each application must be accompanied by a fee of ten 
dollars and the certificate of registration. If after the state board of em
balming examiners are satisfied that the applicant has qualified as set forth 
in this section, the said board shall cause the said applicant to appear 
before them and be examined. * * *" 

While it is true that before section 1342 became effective there was no pro
vision of law for the certificate of registration and consequently the board would 
be without authority to issue any certificate until the law became effective, never
theless, a careful examination of section 1342 will disclose that there is no specific 
time mentioned within which registration must be applied for and, furthermore, 
there is no provision in the law that the registered applicant shall complete the 
twenty-six weeks of study only after registration, the law simply providing that 
before a registered applicant can take an examination "said applicant shall have 
completed to the satisfaction and approval of the said board" the twenty-six weeks. 
While it may have been the intention of the legislature to require that a person 
desiring to become an embalmer in this state shall first register, then take the course 
prescribed and then make application to take the examination, the law itself is not 
sufficiently explicit to show such to be the fact. 

In view of that fact, I can see no objection in your board permitting registra
tion after section 1342 <J.S amended became effective, even though the applicant for 
registration shall have already taken part of the twenty-six weeks' course prescribed, 
especially so as no injustice would ensue to the state. 

Very truly yours, 
JOSEPH ;\fcGHEE, 

Attorney-General. 
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464. 

BOARD OF EDUCATI0~-VALIDITY OF Bmms ISSUED TO PURCHASE 
liiOTOR TRUCKS FOR TRA};'SPORTATIOX OF PUPILS. 

A board of education is not authorized under sections 7625, 7626 aud 7627 G. C., 
to issue bonds for tlze purpose of purchasing automobile trucks with whiclz to trans
port pupils of tlze school district, and wizen such purpose is i1zcluded 'l.dtlzilz tlze pur
poses of a bond issue by tlze board of education under said sections of tlze General 
Code, such issue of bonds is i11valid. 

CoLUMBcs, Omo, July 23, 1917. 

The l11dustrial Commission of Ohio, Columbus, Olzio. 
GENTLEMEN :-

"In Re: Bonds of Belle Center village school district, Logan county, 
Ohio, in the sum of $15,000.00, for the purpose of installing heating and 
ventilating, plumbing and drainage system in school building, making neces
sary repairs thereto, and for the purpose of procuring automobile trucks 
for the purpose of transporting pupils. 

I am herewith returning to you, without approval, transcript of the proceed
ings of the board of education and other officers of Belle Center village school 
district relative to the above bond issue. 

The board of education of this school district has provided for the issue of 
these bonds in said sum of fifteen thousand dollars ($15,000.00), pursuant to an 
affirmative vote of the electors of the school district on a submission of the question 
to said electors by the board of education, under the provisions of section 7625 G. C. 

The resolution of the board of education under section 7625 G. C. designates 
the purposes of said bond issue as follows: 

"That it is necessary for the proper accommodation of the schools of -
such district that the school building of Belle Center, Ohio, be repaired and 
furnished, and that automobile trucks for the transportation of pupils of 
said district be purchased." 

This being so, and the bond issue being a single proposition covering the pur
pose of procuring automobile trucks, as well as the purpose of equipping and re
pairing the school building, the bond issue fails for want of legal authority in the 
school district to submit the proposition in this form to the electors of the school 
district. 

I have diligently endeavored to find something in the way of legal authority 
which might justify my approval of this bond issue in an amount sufficient to 
provide for equippins and furnishing the school building projects which the board 
of education might legally have provided for under the authority of said section 
7625 G. C. This I have taken extra pains to do for the reason that I recognized 
that the condition confronting the board of education at Belle Center is one which 
in enry sense is an emergency. The equipment and repairs which the board of 
education by means of this bond issue sought to furnish and make have been or
dered by you through the department of workshop~ and factories, and some means 
must be found to make the necessary repairs and furnish the necessary equipment 
to carry out the order which you have made. However, I have not been able to 
find anything in the way of authority which would sanction my approval of any 
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part of the bond issue, as no means are available for ascertaining what portion of 
said bond issue was issued for purposes withia the purview and authority of sec-
tion 7625 G. C., and what part thereof was issued for automobile trucks. · 

In support of the conclusions above reached by me I note the recent decision 
of the court of common pleas of Crawford county, Ohio, in the case of Shell v. 
Bevier, et al., where under substantially similar circumstances as to the purposes 
for which bonds were issued by a board of education, the court enjoined the issue 
of such bonds for the reason that among the purposes of the bond issue as sub
mitted to the electors and mentioned in the resolution of the board of education, 
was the purpose of providing money for the transportation of pupils. 

On the considerations above noted I feel that I have no discretion to advise you 
otherwise than to disappt;ove the bond issue, and to advise you not to purchase same. 

465. 

Very truly yours, 
JosEPH :McGHEE, 

Attorney-Ge11eral. 

COMMISSION FOR THE BLIND-AUTHORITY TO EMPLOY PERSON 
TO SELL PRODUCTS OF ITS WARDS. 

The commission for the blind has authority under General Code section 3666 to 
employ persons to sell the products of the industry of their said wards a11d to pay 
for making such sales either by salary or commission or by a combination of both 
methods. 

CoLUMBus, OHIO, July 24, 1917. 

The Ohio Commission for the Blind, Columbus, Ohio. 
GENTLEMEN :_:_This department is in receipt of the following request for an 

opinion: 

"The Ohio commission for the blind respectfully requests your opinion 
relative to the paying of commissions upon sales to employes of this board. 

"Under section 1363, it will be observed that the object of the commis
sion is 'to assist the blind in finding employment, and to teach them indus
tries which may be followed in their homes.' Further, according to section 
1366, the commission is authorized 'to devise means for the sale and dis
tribution of the products made by the blind in workshops.' 

"In the spring of 1912, the commission established a trade school for 
the blind, a portion of which might be considered a workshop or factory
in other words, a broom-making industry is carried on. Apprentices are 
admitted and given instruction in the broom trade and when they are com
petent to make a salable article they are paid wages or encouraged to re
turn to their homes and establish a small broom-making plant of their own, 
the commission helping them to dispose of their product. Other blind men, 
who are living at home, are being encouraged to sell brooms, the proceeds 
from which is as definite a form of help to them as the wages paid to 
those working in the commission's shop. 

"Another form of industrial aid, which the commission is giving is 
chiefly to blind women who live in their own homes. Over 650 of these 
are being provided with raw material which they work up into products 
which then have to be· disposed of. One of the most difficult problems 
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which has confronted every organization for the blind in the world, which 
aims to give employment to the sightless, is that of finding a market for 
the things the blind make. 

"The Ohio commission for the blind has tried three methods of selling 
the work of the blind: 

"1. Through the co-operation of women's clubs, churches, etc., sales 
have been held in many towns throughout the state. The expense of such 
sales is not very large but on the other hand, the proceeds unfortunately 
are small and have not warranted much effort on our part. 

''2. Prominent merchants in Akron, Cincinnati, Cleveland, Dayton, 
Springfield and Youngstown have contributed counter space in their stores 
and have allowed the commission to sell the blind people's products, the 
commission paying the salary of the clerks, and the stores holding them
selves responsible for 'charge' accounts and delivery of goods. This method 
of selling has been fairly satisfactory although the commission feels that 
it is not the ideal as it has cost 33 1-3 per cent. of the total sales to defray 
the salary of the clerks, and furthermore it has not provided us with a mar
ket for all of the output of these blind women. 

''3. The most recent method of disposing of the work has been to sell 
certain grades of articles at wholesale to merchants. In this plan, we find 
that the cost of disposing of the products will probably be less than any 
other method, and furthermore, the commission is able to give more work 
to the blind because the articles thus sold require less technical ability to 
make than those sold over the counters operated by the commission. 

"The commission has sent its merchandise to these various stores by 
means of an agent who has been paid a salary of $75.00 a month and trav
eling expenses. As this phase of our work increased the commission found 
itself confronted with the fact that it had to compete with selling agents 
who were receiving a salary and a small compensation on repeat orders. 

''The commission was confronted with the problem of paying more 
~a!ary to its tr:wcling sales agent or adopting the acceph:tl !Jian ui Lhe mer
cantile world of granting a small commission on repeat orders in addition 
to the present salary. Recognizing the desirability of handling this part of 
our work on a basis similar to that pursued by other merchants, we took 
up the matter with the budget commissioner and finance committee and 
were instructed to pay this commission from our rotary fund and to make 
the effort to charge enough on our sale price of goods to cover the com
mtsswn. In all the discussions relative to this matter, no one suggested 
that this might be legally impossible. 

"\\' e are presenting this matter to you in the hope that the Ia w creat
ing the commission may be such that it will be possible to operate under 
the policy of 'salary and commission' which is in vogue in other business 
concerns." 

The statutes creating your commtsston and extending its authority and pro
viding for the conduct of its duties are entitled, "Ohio Commission for the Blind," 
and consist of sections 1360 to 1369, inclusive. The particular section governing the 
matter concerning which you inquire is section 1366, which is as follows: 

"The commission for the blind may establish, equip and maintain 
schQols for industrial training and workshops for the employment of suit
able blind persons, pay the employes suitable wages and devise means for 
the sale and distribution of the products thereof. * * *" 
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The section recognizes the well known condition to manufacturing, and that 
is that to make it successful it m.ust be supplemented by sale and distribution of 
the product for prices sufficient to cover all expense and cost of production. It, 
therefore, does not simply authorize the sale of products, such authority would be 
implied, it is not at all necessary to express it, but the authority given, instead of 
simply to sell, is to "devise means for the sale and distribution of the products 
thereof." 

A simple authority to sell would involve the means of making sales. This 
section goes further than that and permits you to devise means for the sale and 
distribution, and would indicate the legislative intent that you might resort to 
other or different methods of effecting such sale than the ordinary commercial 
methods. However, the means indicated in your inquiry are not unusual, but are 
the ordinary considerations and inducements for salesmen in the commercial world. 
There would, therefore, seem to be no doubt of your authority to make sale of 
the products manufactured in the schools for industrial. training and workshops 
for the employment of suitable blind persons, as provided in section 1366, in the 
manner suggested, which has the approval of the budget commissioner and the 
finance committee, and you are instructed that you are fully authorized by law 
to do so. 

466. 

Very truly yours, 
JosEPH McGHEE, 

A ttome:y-General. 

COUNTY SURVEYOR-HOW DEPUTIES PAID WHEN ACTING AS TAX 
MAP DRAFTSMAN-OTHER DEPUTIES-HOW PAID-DUTY TO 
RUN LOT LINES IN MUNICIPALITY. 

1. When the county surveyor acts as tax map draftsman, his deputies are pro
vided and paid under the provisions of sections 5551 and 5552 G. C. 

2. When the county surveyor performs duties wzder sections 6442 to 6822, hi
elusive, or under sections 2807 to 2814, inclusive, G. C., his deputies are provided 
under the provisions of section 2788 G. C. and their expe11ses are paid under the 
provisions of section 2786 G. C. 

3. Uuder the conditions of section 2807 et seq. G. C., the county surveyor may 
be required to run lot lines at the request of an owner or person therein interested, 
whether the municipality luzs a civil engineer or not, and the fees therefor must, 
wzder the provisions of section 7181 G. C., be paid into the county treasury. There 
is no provision of statute as to subdividing tracts of land in mzmicipalities. 

CoLUMBUS, Omo, July 24, 1917. 

HoN. RoGER D. HAY, Prosecuting Attorney, Dejia11ce, Ohio. 

DEAR SIR:-I have your communication of June 29, 1917, in which you ask my 
opinion as follows: 

"The county surveyor has requested me to get an opmtOn from your 
office as soon as possible as to his duty under the White-Mulcahv Am. H. 
B. X o. 300. This law went into effect June 26, 1917 and he has beert called 
upon to perform some duties in reference to the following query: 

"\Vhen the county surveyor is required to perform duties under section 
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7181 as amended, in what manner are the deputies, their expenses and 
means of conveyance to be paid? \Vho will be held responsible for the 
collection of the above mentioned expense? 

"Does the law give a lot owner within a municipality the right to re
quire the county surveyor to locate the lines of any lot or subdivide any 
tract of land within such municipality under the provision of section 7181 
as amended? 

"In a city where no city engineer is employed, does the preceding par
agraph apply?" 

Your first question has to do with the matter of deputies for the county sur
surveyor, in reference to his duties under and by virtue of section 7181 G. C. as 
found in the law which took effect on June 28, 1917. In order to answer this 
question intelligently, it will be necessary for me to differentiate the duties to be 
performed thereunder. 

I will first note the duties the county surveyor has to perform under and by 
virtue of his position as tax map draftsman. Said section, in so far as it applies 
to these duties, reads as follows (107 0. L. 110): 

"* * * The county surveyor shall be the county tax map draftsman, 
but shall receive no additional compensation for performing the duties of 
such position. * * *" 

The duties he performs as tax map draftsman are not performed as county 
surveyor, but as county tax map draftsman; .that is, virtually, two positions are 
held by the same person, namely, county surveyor and county tax map draftsman. 

In so far as his deputies are concerned for this position, the provisions of 
sections 5551 and 5552 G. C. will control. If he needs a deputy in the performance 
of these duties, the county commissioners may fix the number and pay of the same, 
which is paid out of the county treasury, as other county officers are paid. 

I went into this matter very fully in an opinion rendered to the bureau of in
spection and superdsion of public offices under date of June 7, 1917 (Xo. 35~), a 
copy of which I am enclosing for your information. 

The other duties to be performed by the county surveyor under the provisions 
of section 7181 G. C. he performs as county surveyor and he has the right and 
authority to appoint the deputies he may need for said duties, under the provisions 
and limitations of section 2788 G. C., which reads in part as follows: 

"Sec. 2788. The county surveyor shall appoint such assistants, depu
ties, draughtsmen, inspectors, clerks or employes as he deems necessary 
for the proper performance of the duties of his office, and fix their com
pensation, but compensation shall not exceed in the aggregate the amount 
fixed therefor by the county commissioners or allowed by a judge of the 
court of common pleas of the county. After being so fixed such compen
sation shall be paid to such persons in monthly installments from the gen
eral fund of the county upon the warrant of the county auditor. * * *" 

You make inquiry also as to the expenses of the deputies of the county sur
veyor under said section as amended. The expenses of the deputies of county sur
veyor are provided for in section 2786 G. C., the latter part of which reads as 
follows: 

"The county surveyor and each assistant and deputy shall be allowed 
his reasonable and necessary expenses incurred in the performance of his 
official duties." 
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This provision would apply to the additional help which the county surveyor 
might need under and by virtue of his duties set out in section 7181 G. C. 

Your section question goes to the point as to whether the county surveyor, 
under the provisions of section 7181 G. C. as amended, is required to locate lot lines 
or subdivide lands when the same are located within a municipality. There is no 
change made in the amended section, so far as the duties of the county surveyor 
along this line are concerned. .The only change is that under the provisions of 
the law as amended, the county surveyor must pay all fees and allowances for the 
work he performs under and by virtue of sections 2807 to 2814 inc. G. C., into 
the county treasury; while under the law as it originally stood he was entitled to 
retain such fees and allowances as an additional compensation over and above the 
regular salary allowed to him by law. The part of section 7181 G. C. which is 
applicable to this question reads as follows: 

"Sec. 7181. * * * When "the county' surveyor performs service in 
connection with ditches or drainage works under the provisions of sections 
6442 to 6822 inclusive of the General Code of Ohio, he shall charge and 
collect the per diem allowances or other fees therein provided for, and 
shall pay all such allowances and fees monthly into the county treasury to 
the credit of the general county fund. The county surveyor shall do like
wise when he performs services under the provisions of sections 2807 to 
1814 inclusive of the General Code of Ohio." 

Hence, to answer your question, we must turn to the provisiOns of sections 
2807 to 2814 inc. G. C. and especially to the provisions of said section 2807 which 
reads in part as follows : 

"Sec. 2807. Any person owning or being interested in a tract of land 
within the state, any corner, or line of which has become lost or uncer
tain, or is in danger of becoming lost or uncertain, by the removal, de
struction, defacement or perishing condition of any corner, witness or 
line tree, or monument, or other cause, may call on the surveyor of the 
county where the land lies to make a survey thereof, and cause to be planted 
at any corner or. corners, or at proper places in any line or lines thereof, a 
stone or post, noting particularly the situation and condition of the orig
inal corner trees, or monuments called for in the original survey, if found, 
and of all other trees or monuments, which it may be important or ad
visable to note, and of all the places of notoriety, over or by which t!1e 
lines of such survey pass. * * *" 

The provisions of this section are evidently broad enough to include lots or 
lines located in a municipality and it is my opinion that the county surveyor would 
be compelled to perform the duties mentioned in section 2807 G. C., whether or 
not the lands or lots are located in a municipality. You inquire, however, whether 
he would be compelled to subdivide tracts of land. I find no provision in said 
sections. requiring the county surveyor to subdivide tracts of land. 

Your third question has to do with the matter as to whether the county sur
veyor would be compelled to perform the duties under sections 2807 to 2814 inc. 
G. C., provided the land is located in a municipality and that the municipality has 
a civil engineer. In order to answer this question it will be necessary to note the 
provisions of section 4327 G. C., which reads as follows: 

"Sec. 4327. The director of public service may establish such subde-
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partment as may be necessary and determine the number of superintendents, 
Deputies, inspectors, engineers, ·harbor masters, clerks, laborers and other 
persons, necessary for the execution of the work and the performance of 
the duties of this department." 

and the provisions of section 4366 G. C. which reads as follows: 

"Sec. 4366. In each municipal corporation having a fire engineer, civil 
engineer or superintendent of markets such offi'cers shall each perform 
the duties prescribed by this title and such other duties not incompatible 
with the nature of his office as the council by ordinance requires, and shall 
receive for his services such compensation by fees, salary or both as is 
provided by ordinance." 

Under the provisions of these sections, if the city has a civil engineer, his 
duties are such as are prescribed in chapter 8, subdivision 2, division 5 of title XII, 
part I, of which said sections are a part, and such duties as may be given him by 
ordinance. There are no provisions in chapter 8 which give the city civil engineer 
the exclusive authority to locate lines and corners of lots located in a municipality, 
and of course the provisions of an ordinance giving him authority to run lot lines 
and subdivide tracts of land could not set aside the plain provisions of a statute 
making it the duty of a county surveyor to do the same. 

Hence, answering your questions specifically: 
1. vVhen the county surveyor acts as tax map draftsman, his deputies are 

provided and paid under the provisions of sections 5551 and 5552 G. C. 
2. When the county surveyor performs duties under sections 6442 to 6822 inc. 

or under sections 2807 to 2814 inc. G. C., his deputies are provided under the pro
vtstons of section 2788 G. C. and their expenses are paid under the provisions of 
section 2786 G. C. 

3. Under the conditions of sections 2807 et seq. G. C., the county surveyor 
may be required to run lot lines at the request of an owner or person therein in
terested, whether the municipality has a civil engineer or not, and the fees there
for must; under the provisions of section 7181 G. C., be paid into the county 
treasury. 

Very truly yours, 
JoSEPH :\IcGHEE, 

Attoruey-General. 
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467. 

BOXDS-IXDUCK\IEXT OFFERED BY COXTRACTOR TO BOXD BUY
ER TO PURCHASE BOXDS OF TAXIXG DISTRICT-LEGALITY OF 

SUCH TRAXSACTION. 

In the absence of any other facts, if a Person of his own free will and accord! 
enters into an understanding, verbal or other&ise, with a bond buyer to the effec~ 
that he will pay the bond buyer a certain premium out of his own pocket if suchl 
bond buyer purchases the bonds of a taxing district ·which were legally offered 
for sale, and if later on said persou who paid said prem·ium is awarded the con
tract at public letting for the improvement to be paid for out of the funds derived 
from said bond issue, neither the act of said person in offering said inducement 
for said bond sale nor the act of th~ bond buyer in accepting it is illegal; nor is 
said boud sale or the letting of said contract contrar:y to law, although the sur-· 
roundiug facts aud circumstances should be carefully examiued to ascertain if there 
was any fraud in the lettiug of said work. 

CoLUMBUS, OHio, July 24, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication under date of June 29, 1917, m 
which yciu ask my opinion on the following request: 

"In view of the present conditions and the difficulty encountered by 
certain taxing districts· in selling bonds, also the fact that the rate of 
interest on certain county bonds is limited by statute to five per cent., 
also in view of the fact that where bids are received for an improvement 
contract in the regular course of events as set forth by law, it would be 
impossible for any contractor to know that he was to receive the contract 
until certification of funds being in the treasury could be made: 

QUERY: If a contractor of his own free will and accord entered 
into an understanding, verbal or written, with a bond buyer that if such 
bond buyer purchases the bonds of a taxing district which were offered 
for sale in compliance with the laws of the state, to the effect that he, 
the contractor, will pay the bond buyer one point, being one per cent. of 
the face value of the bonds, is such act of the contractor, or bond buyer, 
or both, if consumated, illegal?" 

I presume from the statement of facts contained in your request that the 
word "contractor" therein refers to a prospective contractor, and not to one who 
sustains that present relationship to the subd-ivision in question as to the particular 
work to be done with the funds derived from the sale of said bonds. However, 
in so far as the answer to your question is concerned, I do not think that it makes 
any difference whether the person concerning whom you write is an actual con
tractor who has entered into a binding agreement, or whether his status is pro
spective in character. 

I have examined the provisions of the General Code with respect to the rights 
and duties of contractors, and do not find any prohibition against such an arrange
ment as you describe. It might be that the person in question is willing to take 
the chance that he will be the low bidder when the contract is let after the bonds 
are sold, and for that reason is desirous of seeing a speedy sale of the bonds 
made. So far as the understanding between the bond buyer and the prospective 
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contractor is concerned, it is a private matter pure and simple, since none of the 
public funds are invoh·ed in any way, nor can the public subdivision issuing the 
bonds be bound or obligated to any extent by this extraneous agreement between 
third parties, and the public has ample protection through the public sale of the 
bonds and public letting of the contract. 

However, such an arrangement should cause you to scrutinize very closely the 
facts surrounding all transactions between the public officials of the particular 
subdivision and the person who paid the premium to the bond buyer, in the event 
that he should be the successful bidder, since it is possible that the conduct of the 
contractor with respect to the bond sale might be a factor in showing that there 
was a secret understanding between the officials and the contractor in the letting 
of the work. Still it must be understood that the facts you state by themselves 
would not prove anything in the way of criminal liability on the part of either 
the bond buyer or the prospective contractor; but if after the contract was let it 
was discovered that there were indications of an improper and illegal relation
ship between the representatives of the public and the successful bidder, this ar
rangement might tend to show the existence of such a condition. 

I therefore advise you that in the absence of any other facts, if a person of 
his own free will and accord enters into an understanding, verbal or written, with 
a bond buyer to the effect that he will pay the bond buyer a certain premium out 
of his own pocket if such bond buyer purchases the bonds of a taxing district which 
are legally offered for sale, and if later on said person who paid said premium is 
awarded the contract at public letting for the improvement to be paid for out of 
the funds derived from said bond issue, neither the act of said person in offering 
said inducement for said bond sale nor the act of the bond buyer in accepting 
it is illegal, nor is said bond sale or letting of said contract contrary to law, 
although the surrounding facts and circumstances should be carefully examined to 
ascertain if there was any fraud in the letting of said work. 

468. 

Very truly yours, 
JoSEPH ::\IcGHEE, 

Attonzey-Gcllcral. 

PHYSICIAN-FALSE STATE:\IEXT TO IXDUSTRIAL CO:\DUSSIOX-TO 
RECEIVE ALLOW AXCE FOR ::\IEDICAL SERVICES-ALLOW AXCE 
GRANTED-GUILTY OF OBTAINIXG 110NEY UXDER FALSE PRE
TEXSES. 

If a physician makes a false statement of facts to the industrial commissio11 as 
to the cause of the disability of an emplo}•e under the provisious of the workmen's 
compe11sation act, with the iutellt thereby to receh·e an allowance for medical serv
ices to which he knows he is not entitled under the law, aud such false aud fraudu
lent representations are relied upon by said industrial commission and by reason 
thereof the said physician obtaius an al/owauce for medical services and receives 
a warrant therefor, said ph}'sician is guilty of the crime set forth in section 13104 
G. C. 

CoLD!Dl'S, OHio, July 24, 1917. 

The lHdustrial Commission of Ohio, Columbus, Ohio. 
GEXTLEl\!EN :-I have your communication of recent date in which you make 

request for my opinion on the following statement of facts: 

"Your opinion is desired as to whether the following facts are such 
as to constitute a case for criminal prosecution: 
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"Under date of October 10, 1916, there was filed with the commission 
report of an alleged injury on one of the blank forms furnished by the 
commission for this purpose. The report was signed by the employe, 
claiming to have been injured, a1id set forth the following facts as to the 

_nature and extent of the injury: 
"'First finger on left hand swollen and pains, and has sore on first 

joint of same.' 
"Blank forms of report were forwarded to the attending physician 

named on the employe's report, and the medical report filed by the attend
ing physician contains the following description as to the nature of the 
alleged injury: 

"'Forefinger of right hand burned-infected.' 
"An investigation was made by the department, which developed the 

fact that claimant had a felon on the first finger of his left hand, and that 
this was the sole cause of his disability. There is no evidence whatever of 
any burn, nor does the employer have any record of the employe receiving 
any injury in the course of his employment. 

"There seems to be no question but that the report of the attending 
physician was prepared for the purpose of fraudulently deceiving the com
mission as to the nature of the condition causing disability, so that the 
physician could collect fee for the treatment of a condition which ordinarily 
would not come within the scope of the compensation act. 

"Will you please Jet us have your opinion as to whether there is any 
proceeding by which the physician could be prosecuted for the fraud thus 
practiced?" 

In addition to the foregoing I am informed that the application for the al
lowance of the claim set forth in the above mentioned communication was passed 
on favorably upon hearing, and on the basis of said physician's report, which you 
state was false, an allowance in the amount of $11.00 for medical services ren
dered the claimant was made to him and the warrant for said above mentioned 
sum was turned over to said doctor by the said industrial commission and received 
by him. 

Section 13104 of the General Code reads, in part, as follows: 

""Whoever, by false pretense and with intent to defraud, obtains any
thing of value * * * if the value of the property * * * so pro
cured * * * is thirty-five dollars or more, shall be imprisoned in the 
penitentiary not less than one year nor more than three years, or, if less 
than that sum, shall be fined not less than ten dollars nor more than one 
hundred dollars or imprisoned not less than ten days nor more than sixty 
days, or both." 

Four elements are essential to constitute the crime set forth in the above 
quoted section. They are stated in State v. Williams, 6 0. N. P. n. s. 406 (which 
was affirmed by the supreme court in 77 0. S. 468) in the following language: 

"First. There must be a false representation as to an existing fact 
or a past event. 

"Second. There must be an intent to defraud. 
"Third. There must be a reliance upon such fraudulent representations. 
"Fourth. Something of value must be obtained thereby." 

It is necessary, then, to determine whether the four essential elements which 
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must be present to make up the offense of obtaining something of value by false 
pretense exist in the present case which you have presented for my consideration. 

The first requirement, that there must be a false representation as to an ex
isting fact or a past event, is certainly met by proof of the fact that the phy
sician signed a written statement to the effect that the forefinger of claimant's right 
hand was burned and became infected, which said statement you advise was false 
and untrue. 

The second element is that there must be an intent to defraud. Such an intent 
means a design, resolve or determination in the mind of the physician to defraud, 
and its presence must be ascertained from a consideration of the surrounding facts 
and circumstances, unless the same is admitted to be true by the accused. I shall 
not attempt to pass upon the sufficiency of the facts that might be shown to prove 
the intent to defraud in the particular case. However, if you should feel con
vinced that the physician in question made the false statement with the intent 
thereby to obtain an allowance for medical services to which he knew he was not 
entitled under the law, you would be justified in considering that the second ele
ment of the offense was present. 

The third element refers to the necessity of such false representation being re
lied upon by the party from whom something of value was obtained. It would 
seem to be true from the facts you have stated that the industrial commission did 
rely upon said doctor's statement, since he was given a warrant for an amount 
sufficient to cover the services rendered by him, and such warrant was issued, as 
you state, on the basis of the report which he filed with the industrial commission 
and which stated that his patient was injured in the course of his employment. 

The obtaining of something of value, which is called' "anything of value" m 
the statute, is defined by section 12369 G. C., which reads, in part, as follows: 

"In the interpretation of part fourth the term 'anything of value' in
cludes * * * orders, * warrants, checks, * given for the payment 
of money. * * *" 

A warrant for the 5Ulll of $11.00 wa~ obtained by >aid physician from >aid in
dustrial commission in accordance with the report that he filed, and such receipt 
by him of same meets the fourth requirement that something of value must be ob
tained thereby. 

I advise you, therefore, that if a physician makes a false statement of facts 
to you as to the cause of the disability of an employe under the provisions of 
the workmen's compensation act, with the intent thereby to receive an allowance 
for medical services to which he knows he is not entitled under the law, and such 
false and fraudulent representations are relied upon by you and by reason thereof 
the said physician obtains an allowance for medical services and receives a war
rant therefor, said physician is guilty of the crime set forth in section 13104 of 
the General Code. 

Very truly yours, 
JoSEPH ~lcGHEE, 

A ttorney-Ge11eral. 
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469. 

SECRETARY OF AGRICULTURE-IS STATE OFFICER-POWER OF SEC
RETARY AXD BOARD-CIVIL SERVICE. 

The secretary of agriculture as created by the act of March 21, 1917, is a state 
officer. He is e.r officio secretary of the board of agriculture, but has functions 
and performs duties independently of th'eir authority, and in such capacity has much 
of the power of the department of agriculture. 

The provisions i1~ said act, in section 1087-2, do not have the effect of increas
ing or extending the classified civil service of tlze state, but simply provide for the 
continuous application of the civil service law and the continuous authority of the 
civil service commission to the depa.rtment of agriculture during and after the 
change effected by the act. 

The acts of the secretary in his capacity as secretary of the board of agri
culture are under the authority and require the approval of the board, but his in
dependent acts as secretary of agriculture, in pursuance of the sections of the act 
not giving the board express authority over the same, are not subject to any ap
proval by the board. 

Different sections of the act give authority to the board of agriculture to adopt 
rules and regulations while other sections confer the same power upon tlze secre
tary. In each case each authority acts indepe11dently of the other. 

CoLUMBUS, OHio, July 25, 1917. 

HoN.W. E. SHAW, Secretary of Ohio Board of Agriculture, Columbus, Ohio. 

DEAR SIR :-On June 27th you submit the following for my opinion thereon: 

"House bill No. 115 becomes a law July 1st, and your opinion is re
spectfully requested on the following question~ relative to certain pro
visions of this act and the powers and duties of the board of agriculture 
and the secretary of agriculture. 

"\Viii you define the specific duties of the board of agriculture and the 
secretary of agriculture under the statutes with the addition of the new sec
tions and amendments effective July 1, 1917? 

"Do the provisions of section 1087-2 stating that 'none of the present 
employes of the present board of agriculture shall be removed, discharged, 
suspended, reduced in pay or otherwise discriminated against, except in 
accordance with the provisions of the civil service laws of the state,' apply 
to those not appointed from lists certified by the civil service commission? 

"J\I ust official transactions of the secretary of agriculture have the 
approval of the board of agriculture before being entered on the records? 

"Must rules, regulations, quarantines, etc., be adopted by the board 
of agriculture, or has the secretary of agriculture the power to adopt 
such measures?" 

An answer to the first of your four inquiries would be of very considerable 
extent, as the new act you mention contains thirty-five pages of the annual 
volume of laws, and many sections are still in force of the previous law governing 
the department, so that the duties about which you inquire are found scattered 
through several hundred sections of the statutes. It appears, however, from a 
conversation with you that you do not mean this request to be so extensive, but 
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only desire your duties and those of the board defined in a general way, and 
more especially with reference to the division of such duties between the secretary 
and the board. 

It is apparent from an examination of this act that it was intended to substitute 
the secretary for the board as to the conduct of the principal activities· of the 
department, not in the capacity of a subordinate or as carrying out details of 
general instructions, but as an original delegation of power. The evidences of this 
legislath·e intent are so numerous and so extensive that it is much easier to pick 
out and ascertain the powers remaining in the board of agriculture than to enum
erate those transferred from it to the secretary. 

One important section not repealed is section 1082, which provides that: 

"The board of agriculture shall succeed to and be possessed of the 
rights, authority and power now exercised by the agricultural commission, 
unless otherwise specifically provided by law. It shall also succeed to and 
be in control of all records, lands, moneys, appropriations and other prop
erty, real or personal, now or hereafter held for the benefit of said agri
cultural commission. '' * ~'" 

An examination of the whole act, however, shows that _this section, while not 
expressly repealed, is considerably affected by the provisions of the new act. The 
most important function of the board under the express provisions of the new law 
is found in section 1087, which reads as follows: 

"The board of agriculture is authorized to elect a secretary with the 
approval of the governor, who shall be known as the secretary of agri
culture, and who shall be a man actively identified with agriculture. He 
shall hold office for two years and until his successor is elected and qual
ified. But the board of agriculture may remove him any time for cause. 
He shall be the chief executive officer of the department. He shall ap
point all heads of bureaus, experts, inspectors, wardens, clerks, stenog
raphers and all other assistants and employes and shall fix their compen
sation within the limits prescribed by law. * '-' *" 

This section gives the board authority, with the approval of the governor, to 
make the appointment of the secretary and remove him, but being appointed it, 
with other sections, transfers to him the most important duties formerly de
volved upon the board. 

Subsection 1 of this section is as follows: 

"From and after the taking effect of this act, the secretary of ag
riculture shall do all work now performed as the duties which, by any of 
the laws of the state, are placed upon the agricultural commission, and 
wherever the words 'agricultural commission' are found in the laws of the 
state, they shall be construed to refer to the secretary of agriculture." 

There is nothing for this section to operate on. Section 1082 as amended in 
106 0. L. 143, transferred all the power of the commission to the board and left 
nothing over to give to the secretary in this manner. 

In many of the se<:tions the secretary is substituted for the board, in others 
the authority is left to the board and is also conferred upon the secretary. In 
such cases it would be possible for a conflict of authority to arise, but such need 
not be anticipated as it will be sufficient to consider it when the time comes. 

Under section 1092 of the General Code the power is left to the board to pro-
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vide a uniform method for the election of directors and officers of agricultural 
societies receiving support from the state or counties, and to provide rules and 
regulations under which such societies shall be conducted, and in the same sec
tion the board is required to meet with the authorized delegate of such local 
society for the purpose of consultation upon the wants, prospects and condition 
of agriculture. This function is confined to the board without any interference by 
the secretary. 

Section 1095-1 of the General Code authorizes the purchase of real estate by 
the secretary, but the same must be approved by the board; but by section 1096 
of the General Code the board or secretary, or authorized representatives, may 
confer and meet with the officers of other states .and officers of the United States 
on any matter pertaining to their official duties. It will be noticed that this is in 
the disjunctive-that it is the board or secretary, and presents a case of possible 
conflict above alluded to. 

Section 1100 of the General Code authorizes the board or secretary to con
duct investigations, inquiries or hearings for the purposes contemplated in the act, 
and gives each of them power to administer oaths, certify to official acts, take 
depositions, issue subpoenas, compel the attendance of witnesses and the produc
tion of books, etc. 

Section 1101 gives both to the board and to the secretary the right to inspect 
private books and documents and examine persons under oath, including officers or 
employes of corporations and partnerships. The secretary is permitted to designate 
other persons to perform the same duty. 

Section 1102 further authorizes the board or the senetary to hold hearings, 
issue subpoenas, enforce the production of documents, and provides a penalty for 
refusing to comply with the orders. 

Section 1103 provides that in the making of any such investigation, the secre
tary of agriculture may appoint an agent and prescribe his duties, and confers 
upon such agent the same inquisitorial powers given to the board and to the 
secretary. 

Section 1119 permits the secretary to appoint a state veterinarian, and in case 
-or' an outbreak of disease to appoint temporarily such additional number of as
sistants as the board of agriculture may approve. 

Section 1115 in providing for the killing of infected animals, and appraising 
and paying for them, provides a review of such action by the board of agricul
ture at the next regular meeting. 

These sections are referred to not as an entire or complete enumeration of 
the powers left in the board, but as constituting the principal powers and authority 
left in the board without adverting to the subject of particular bureaus, and while 
there is no general or well defined plan or idea in the division of the powers of 
the department these are sufficient to show that the great body of its power is 
conferred upon the secretary. It is significant that the latter official is not merely 
the secretary of the board. He is that, but he is principally the secretary of agri
culture, a distinct office, and while the enumeration of his powers and the con
ferring of his authority are found commingled in the same act and in the same 
sections with those of the board of agriculture, it is nevertheless in most cases 
found distinct and independent, and without discussing this subject further it is 
left for future inquiry, should the same be necessary, as to details that may here
after arise. 

Your second inquiry refers to the standing of the employes of the present 
board. Section 1087-2 G. C. provides as follows: 

"All appointments made by the secretary of agriculture under and by 
virtue of the provisions of this act shall be made with the approval of the 
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board of agriculture, and none of the assistants and employes now in 
the employ of the present board of agriculture shall be removed, discharged, 
suspended, reduced in pay, or otherwise discriminated against, except 111 

accordance with the provisions of the civil service laws of the state." 

This section is plainly intended to retain in the department all present em
ployes of the board, but as it apparently goes further and while giving the secre
tary the power of appointment seeks to control its exercise, I do not now express 
an opinion on its effect in this respect. 

It is, however, not intended by its terms to affect those in the unclassified 
service of the department, if there be any, who are in the unclassified service. 

Your third inquiry is: 

":\lust official transactions of the secretary of a;5riculture have the 
approval of the board of agriculture before being entered on the records?" 

The answer is that in so far as he acts as secretary of the board of agriculture 
he is not different from the ordinary secretary of boards in general. It is his 
duty to record the acts of the board, which duty he would perform under their 
control, and they would, after the manner of such bodies, have the approval of 
their minutes before the same become permanent records. As to his official trans
actions, however, in his independent capacity of secretary of agriculture the same 
thing is not true. He acts independently of the board in such cases and their ap
proval is not necessary to give validity either to his acts or to the record evidence 
of them. As each case arises it will probably be easy to determine from the statute 
in which capacity he acts. 

The records of the board are controlled by section 1099 and section 1105 is 
amended to provide for stationery for the secretary, thus in a manner indicating 
that it is necessary for him to use different blank books, etc. His records as to 
those acts which he does independently of the board should be kept separate from 
the board's. 

Your fourth and last question is: 

":\I ust rules, regulations, quarantines, etc., be adopted by the hoard of 
agriculture, or has the secretary of agriculture the power to adopt such 
measures?" 

The answer is found in various sections providing for such regulations, etc. 
Some of them are committed to the hoard; most of them to the secretary. It is 
not considered necessary to go through the entire law and separate the different 
classes as they he readily distinguished as occasions arise by reference to the dif
ferent sections under which action is carried on. In one instance that may be cited 
they are con £erred upon the board of agriculture, or retained by it, section 1092 
providing: 

"* * * The board of agriculture shall provide a uniform method 
for the election of the directors and officers of all agricultural societies 
receiving any support whatsoever out of the state or county treasuries, 
and provide general rules and regulations under which such agricultural 
societies shall be conducted. * ·~ *" 

This is cited merely as one instance 111 which the board may make rules with
out the co-operation of the secretary. 

Very truly yours, 
JoSEPH :\IcGHEE, 

A ttorlley-Gel!eral. 
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470. 

LIQUOR LICEXSE-CHAXGE OF NA:.IE OF CORPORATIOX-TRAXS
FER FEE XOT PROPER. 

(1) Section 1261-50 Gmeral Code (Sec. 35 of the liquor license law) pro
vides for a transfer of a liquor license from one Person or corporation to another> 
and for the payment of a license fee. 

(2) Where the business of John Doe and Sons was purchased by Richard 
Roe and others, a part of the consideration being that after· a certain length of 
time the name of John Doe should be dropped from the corporation name, and the 
corporation has filed the proper certificate with the secretary of state changing the 
uame of the concern from The John Doe and Sons Co. to The Richard Roe Com
pany, no transfer of license is necessary or authori::;ed, neither is any trausfer fee 
collectible under the statute. 

CoLu~mt:s, OHio, July 25, 1917. 

State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I have your communication of July 10, 1917, which reads as 

follows: 

"Section 35 of the license law provides for the transfer of a license 
from one person to another upon the payment of a fee of $50. 'We have 
the following situation: 

"Some years ago the business of John Doe and Sons was purchased 
by Richard Roe and others, a part of the consideration being that after a 
certain length of time the name of John Doe should be dropped from the 
firm name. The business has been conducted by the John Doe and Sons 
corporation and the time has arrived when the name must be changed. 
The corporation filed the proper certificate with the secretary of state 
changing the name of the concern from John Doe and Sons Company to 
Richard Roe Company. There is no change in the ownership and there 
is no change among the stockholders. Under these circumctances, will it 
be necessary for a transfer fee of $50 to be paid or may the change of 
name simply be noted upon the license certificate?" 

The liquor licensing act, which was passed to carry into effect the constitutional 
amendment, provides, among other things, for the issuing of a license to applicants 
found by the board to possess the qualifications prescribed by law. The license is 
wholly personal. It is a permit to the particular individual or applicant to engage 
in the business of trafficking in intoxicating liquors under the conditions imposed 
by the laws of this state on the subject. In most states, being thus a permit to 
one found to be personally qualified to engage in this business, it has been held 
that as a matter of right such license was not transferable or assignable, and, in 
the absence of statutory provision, such is the case. Our liquor licensing law ex
pressly provides for a transfer of the license. 

Section 1261-50, General Code, reads: 

''Upon the application of any licensee who desires to sell or transfer 
his business to another, joined with the application of the latter, and upon 
the payment of a fee of fifty dollars the county licensing board shall, 
unless the proposed purchaser or transferee shall not have the qualifica
tions required by law of a licensee, endorse upon the license certificate of 
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the original applicant the words: 'Transferred to __________ ; inserting the 
name of the transferee with the date, and the person to whom the said 
license is transferred shall hold the license for the remainder of the said 
license year, and shall have all the privileges and obligations of the origi
nal licensee under the license. The said fee so paid to the county licensing 
board shall be immediately transmitted to the secretary of the state board, 
in the same manner as application fees heretofore provided for herein, 
together with a report of the transfer thereof. 

"The said transferee must, however, in the application for transfer, set 
forth all the facts required to be set forth by an original applicant. The 
said transferee shall be in all respects qualified by law as is an original 
applicant. 

"Before transfer shall be allowed the applicant must first have pre
sented to the board a sworn statement showing the list of his unsecured 
creditors, together with their address and the amounts owing. Said state
ment must also set forth that each one of said creditors has been notified 
of the application, personally or by registered mail, at least ten days before 
the application is made. If thereupon complaints are made by the said 
creditors against the transfer the board shall grant a hearing, after due 
notice to the applicant as well as to the creditors complaining, and if in the 
judgment of the board the applicant is intending to avoid the payment of 
his just debts transfer may be refused." 

This is the provision for the transfer of a license where one holding the same 
makes a sale thereof, complying with the provisions of the section. 

Section 1261-52 G. C. provides for a different situation than the one spoken 
of in your communication. It has application when a licensee has died and in the 
settlement of his estate there is a disposition of the license under order of the 
probate court. 

I find no other provision of law pertaining to the transfer of a license. It will 
be noted that section 1261-50 provides for the payment of a fee of $50.00, which 
is in the nature of a tran:iftr ft:e anu is payable Lefore a lict:tbee ~:an, '' iLh the 
consent of the license board, transfer his license to another person. The section 
provides that such transferee shall be in all respects qualified by law as is an 
original applicant. This section certainly implies that when a person or a corpora
tion holding a license, and for some reason desiring to dispose of same, makes the 
proper application to the license board to sell or transfer his business to another, 
and upon the board finding that he is properly qualified and consenting thereto, 
the license theretofore held by such person or corporation is duly transferred to 
the other person or corporation joining in the application for said transfer. 

To transfer property or other right imports that the right, title and interest 
of one person is surrendered up and turned over to another person. The very 
word itself means "carrying across." X ow in the case you present there is no 
change of persons. The identity is just the same. The right that they had prior 
to the change of name was to the same persons at that time that it is after the 
name has duly been changed. The case of the corporation cited is the same as if 
the board would issue a license to Ella Smith and soon thereafter she would 
marry. Certainly it would not be contended that the female was a different or other 
person because her married name was different from tier maiden name. As I under
stand the case cited, the corporation has merely, by amendment to its articles, 
changed its name. It remains the same corporation, the same artificial person, 
possesses the same identity, and, in my opinion, there not only is no necessity, but 
there is no authority for the transfer of a license that it held under the original 
name to the newly acquired one. 
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I am, therefore, of the opinion that under the circumstances cited in your 
communication there is no authority to exact the transfer fee, nc.r is there any 
necessity for a transfer of the license: The licensee continues on the same after 
as before the change of name. I might suggest that in order to ketp your records 
straight it might be well to note both upon your records and the records of the 
county board the fact of the change of name. This is merely for convenience. 

471. 

Very truly yours, 
JoSEPH :McGHEE, 

Attome:y-General. 

AGRICULTURAL EXPERil\iE;'\T STATIOX-LEASIXG LAKD BY BOARD 
OF COXTROL. 

(1) The sections of our statutes u:hich provide for the Ohio agricultural 
experiment station (1170 to 1173 G. C., inclusive) give no express po·wer to the board 
of c011trol of said station to lease lands for its uses and purposes, but it might 
have the implied po·wer to so lease lands if this is necessary to enable it to carry 
out the Purposes for which the station was established and to perform the duties 
which have been co1zjerred upon it. 

(2) In leasing lands the board of control of the Ohio agriw!tural experiment 
station could not malle such terms as would create an obligation against the state 
due and pa;yable on and after the period of two }•ears for which the present gen
eral assembly has appropriated money, namely, on and after July 1, 1919. 

CoLUMBUs, OHio, July 25, 1917. 

Ohio Agricultural Experiment Station, MR. \V. H. KRAMER, Bursar, Wooster, Ohio. 
DEAR Sm :-I have your communication of July 6th, in which you enclose a 

certain lease and ask if this lease is properly made out and legal. The lease is too 
lengthy to quote in full, but for the purposes of passing upon the same it will 
be sufficient to note that it is a lease made by ::\1ary Viola .:\lowery of certain 
lands therein described to the state of Ohio for the use of the agricultural ex
periment station, for a period of five years commencing on the first day of. April, 
1917, and ending on the thirty-first day of .:\larch, 1922, at an annual rental of 
$345.00 during the continuance of this lease, said rental to be paid on the thirteenth 
day of September of each year. 

In answering your question I will first notice the lease as to form, and, sec
ondly, will consider the question as to whether the Ohio agricultural experiment 
station has authority to enter into such a contract as is embodied in the instru
ment enclosed by you. 

So far as the form of the lease is concerned, I am of the opinion that lt is 
correct and embodies all the provisions that are necessary to protect the rights of 
the state thereunder. Of course, I am assuming that Adam ;\.fowery died intestate 
and left no person entitled to his property or any interest therein other than .:\Iary 
Viola ;\'lowery, his widow. I am also assuming that his obligations have all been 
paid or that there is sufficient personal property to -pay the same; otherwise, the 
interest which he had in the real estate herein leased might be subject to be sold 
for the payment of debts. 

The more serious question involved in the matter of this lease is as to whether 
the said experiment station has authority in law to enter into a contract such as 
that set out in the instrument enclosed. 
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The sections of our statutes which have to do with the said experiment sta
tion are 1170 to 1173 G. C., inclusive. Section 1170 G. C. reads as follows: 

"There shall be a state agricultural experiment station for the benefit 
of practical and scientific agriculture and the development of the agri
cultural resources of the state. lt shall be known as the 'Ohio agricultural 
experiment station.' " 

Section 1171 provides for a board of control of said station consisting of five 
members. 

Section 1171-3 enumerates the powers of the board, and reads as follows: 

''The board of control of the Ohio agricultural experiment station shall 
be a body corporate, with power to sue and be sued, to contract and be 
contracted with, to make and use a seal and to alter it at its pleasure. It 
may receive and hold in trust for the use and benefit of the station a 
grant, or devise of land, or a donation or bequest of money or other per
sonal property to be applied to the general or special use of the station 
as directed by the donor." 

In looking over the sections of our statutes which have to do with the station 
I find no express power given anywhere therein to the board to lease lands for· the 
uses and purposes of the station. 

Section 1172 G. C. provides as follows: 

"The title of all lands for the use of experiment station shall be con
veyed in fee simple to the state, but no title shall be conveyed for such pur
poses unless the attorney general is satisfied that it is free from defects 
and incumbrances." 

The provisions of this section are to the effect that when lands for the me 
of the experiment 'tatiuu are conveyed to the state they shall be conveyed in fee 
simple; and section 1171-3 G. C. provides that the hoanl may receive and hr.!d in 
trust for the use and benefit of the station a grant or devise of land. The pro
visions of these two sections would seem to negative the idea that the board has 
the authority to lease lands for the uses and purposes of the station. If the said 
board has this power it must be an implied power necessary to enable the station 
to carry out and perform the duties which are expressly conferred upon it by law. 
The question is well settled that the grant of a specitlc power or the imposition 
of a definite duty confers, by implication, authority to do whatever is necessary to 
execute the power or perform the duty. Section 1170 G. C. sets forth the object 
of the agricultural experiment station, which is "for the benefit of practical and 
scientific agriculture and the development of the agricultural resources of the 
state." Hence, if your board should find as a matter of fact that, in order to per
form the duties thus expressly imposed upon it, it is necessary for it to lease 
lands for the uses and purposes of the station, then it would have the power so to 
lease lands; but as a matter of law I cannot say that such implied powers are 
necessary to enable your board to carry out the purposes for which the agricul
tural experiment station was established and to perform the duties which have 
been imposed upon it. 

In reference to the power of the board to enter into a contract of lease such 
as is enclosed for my consideration, I desire to call attention to the fact that this 
is a lease for five years, the consideration for which being $345.00, payable each 
and every year on the 30th day of September during the existence of the lease. 
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Even though the board has the implied power to lease lands for the uses and 
purposes of the station, has it the power and authority to lease lands under such 
terms and conditions? 

Section 3 of article VIII of the Constitution provides: 

"Except the debts above specified in sections one and two of this 
article, no debt whatever shall hereafter be created by or on behalf of 
the state." 

Section 2 to which section 3 refers provides that the state may contract debts 
to repel invasion, suppress insurrection, defend the state in war, or to redeem 
the present outstanding indebtedness of the state. Section 1 to which reference i.s 
made provides that the state may contract debts to supply casual· deficits or fail
ures in revenues, or to meet expenses not otherwise provided for. But with these 
two exception.s the state cannot create a debt, nor can any one on behalf of the 
state create a debt, and in the two exceptions enumerated the debts must not 
exceed the sum of seven hundred and fifty thousand dollars. 

It is quite evident that the amount to be paid under and by virtue of the con
tract of lease enclosed by you does not come within the exemptions as set out in 
sections 1 and 2 of article VIII. But the question naturally arises: Is the obli
gation entered into by the board of control of the station a "debt" in view of the 
constitutional use of that term? 

In considering section 1 of article VIII we find the inhibition of the consti
tution as to debts to include both "debts direct and contingent," for the language 
used is "but the aggregate amount of such debts, direct and contingent, * * * 
shall never exceed seven hundred and fifty thousand dollars." Then if contingent 
debts are inhibited by the third section of article VIII-and this seems evidently 
to have been the intention of those who formulated the said constitutional pro
visions-the next question to consider is as to whether the obligation incurred in 
the contract of lease is a contingent debt or obligation. 

· This lease binds the state, through said board, to pay to lessor, Mary Viola 
Mowery, the sum of $345.00 each and every year during the term of the contract. 
At the time this contract is executed it would create a present obligation on the 
part of the state to pay money at a future period. It thus becomes a debt of the 
state and is inhibited by section 3 of article VIII of the Constitution. 

Further, if such a course could be followed by the state boards and departments 
generally, the hands of each subsequent general assembly would be tied. 

Section 4 of article XII of the Constitution provides: 

"The general assembly shall provide for raising revenue, sufficient to 
defray the expenses of the state, for each year, * * *" 

Section 22 of article II of the Constitution provides: 

"No money shall be drawn from the treasury, except in pursuance of 
a specific appropriation, made by law; and no appropriation shall be made 
for a longer period than two years." 

From the provisions of these two sections it is evident that the entering into 
of obligations upon the part of the state and the provision for the payment of the 
same must go hand in hand, and that at the end of every two year period the 
affairs of the state must be balanced; and further, this matter of providing for 
the raising of revenues sufficient to defray the expenses of the state and of making 
specific appropriations to take care of the debts and obligations of the state is a 
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matter that is entirely within the sound discretion of each legt;lative body as it 
meets in ooch of these two-year periods. But, as said above, if your board and 
other boards and departments of the state were permitted to enter into obligations, 
the payment of which is deferred to a time beyond the ending of any two-year 
period, each succeeding legislature could not exercise its judgment in reference to 
these matters. It could neither decline to make an appropriation to meet these 
various obligations year after year, nor could it withhold the tax or revenues 
sufficient to meet the appropriations. 

Each legislative body appropriates a certain sum of money to take care of the 
obligations and the expenses of the state for the period of two years, and the 
expenditures of those two years must be kept within the bounds and limitations of 
the appropriations so made. For example, the present general assembly appro
priated a certain amount of money for the uses and purposes of the Ohio agricul
tural experiment station for two years. Your expenditures for these two years 
must keep within the amount so appropriated, and you have the right to contract 
against it for the two years which the appropriation coYers, but you have no right 
or authority to assume that the next general assembly will appropriate money to 
take care of obligations entered into by you during those two years and which 
become due and payable beyond the expiration of said two years. . 

Section 2 of the appropriation act of the present general assembly provides 
that the sums so appropriated herein "shall not be expended to pay liabilities or 
deficiencies existing prior to July 1, 1917, or incurred subsequent to June 30, 1919." 
(107 0. L. 187.) Hence, your entering into an obligation which involves the pay
ment of money for the next five years violates, first, what seems to be the settled 
financial policy of the state as gathered from the constitutional provisions and 
from the acts of the legislature itself, and secondly, violates the provisions of 
section 3 of article VIII. 

Hence your board has no authority, in my opinion, to enter into a contract in
volving the payment of money, a part or all of which will become due and payable 
on and after the two-year period ending July 1, 1919. I know it might be held that 
the entering into a contract hl\'olving the payment of money within the two-year 
period would be the creation of a debt and thus be inhibited by section 3 of article 
VII of the Constitution, but it must be remembered that provisions are already made 
for the taking care of such an obligation, and hence it cannot be considered as a 
debt or obligation against the state for which no provision has been made. In other 
words, the creation of the debt or the obligation and the payment of the same go 
hand in hand. 

I base my argument and conclusions herein upon the decision of our supreme 
court in the case of The State v. Medbery et al., 7 0. S. 522. This case was well 
considered by the court; and the arguments used therein are unanswerable and 
the conclusions reached are absolutely sound. The facts in the case before me 
differ somewhat from the facts in the ::\ledbery case. but the argument used therein 
and the conclusion reached can be applied to the facts in the matter before me 
with still greater force and logic than they could be applied to the facts before 
the court in that case. 

I am not unmindful of the fact that the court in State ex rei. Ross et al. v. 
Donahey, auditor of state, 93 0. S. 414, distinguished the ::\fedbery case in such a 
way as would warrant a distinction between the matter now before me and the 
:!\ledbery case; but, as I view it, there is nothing in State ex rei. Ross v. Donahey, 
supra, which would warrant a different finding in the matter submitted to me than 
I have found herein. 

Hence answering your question specifically, it is my opinion, first, that the 
enclosed lease is correct in form; secondly, that there is no express authority in 
law for the leasing of lands by the board of control of the Ohio agricultural ex
periment station, but if it is necessary to lease lands to enable it to carry out the 

10-Vol. IT-A. G. 
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purposes for which it was established and the duties which are imposed upon it, 
and there is money appropriated by the legislature for such a purpose. then in that 
event the board of control would have the implied power to lease lands: but. thirdly, 
this implied power would not warrant the said board in entering into a lease under 
such terms and conditions as to make obligations due and payable at a period beyond 
the two years for which the present appropriation was made. namely, on and after 
July 1. 1919. 

472. 

Very truly yours, 
JOSEPH :McGHEE, 

Attorney-General. 

COLLATERAL Il\HERITAXCE TAX-LANDS LOCATED I:\ ANOTHEJ.t 
STATE-PROCEEDS OF SALE OF SUCH LA:~W-SHARES OF STOCK 
OF FOREIGN CORPORATION-OWNED BY RESIDENT OF THIS 
STATE. 

La11ds located in another state are not subject to the collateral i11herita11ce tax 
of this state 11or are the proceeds of the sale of such lands subject to such tax by 
reason of a direction in the will of the owner thereof that such la11ds be sold aud 
the proceeds distribuJed by way of legacies. 

Slwres of stock ow11ed b}• a reside11t of this state iu a corporatiou orgaui:::ed 
tt11der the laws of another state are property withiu the jurisdiction of this state 
withi11 the meaui11g of section 5331 G. C. aud as such are subject to the collateral 
i11herita11ce tax i111posed by said section even though the executors of the estate 
maj• have been compelled to pay an inheritauce or trausfer tax upou such shares 
of stock to the state 1111der the laws of which such corporation was orga11i:::ed. Per
SOilS taking specific bequests of shares of such stock are required to pay the col
lateral il1heritauce tax computed at the prescribed rate upo11 the market value of 
the slwres takeu by such bequest over a11d above ·the -sum of $500.00. 

CoLuMBt;S, OHio, July 25. 1917. 

HoN. J. L. HEISE, Prosecuting Attorne}•. Circleville, Ohio. 
D~:AR SJR :-As previously acknowledged I am in receipt of your communica

tion of June 22, 1917, asking my opinion with respect to the application of the col
lateral inheritance tax. law of this state to certain bequests made in the codicil to 
the last will and testament of Josie P. Renick. who died testate, a resident of 
the city of Circleville, Ohio, July 2. 1916. 

As shown by the inventory and appraisement filed in the probate court of 
Pickaway county, August 19. 1916, the assets of :VI rs. Renick's estate consisted of 
money in bank to the amount of $1.287.37. 264 shares of the capital stock of the 
\Vheeling Steel and I ron Co., a West Virginia corporation located at \Vheeling. 
\V. Va .. of the appraised value of $36,960.00, 55 shares of preferred capital stock 
of the United States Steel Co .. a corporation organized under the laws of the state 
of Xew Jersey, appraised at $6,050.00, 40 shares of the capital stock of the Subur
ban Brick Company, a corporation organized under the laws of the state of \Vest 
Virginia, which were appraised as having no value. and 800 acres of land in 
~!orris county. Kansas. of the appraised value of $35.200.00. 

It appears from the application, filed by the executors of ~Irs. Renick's estate 
in the probate court of Pickaway county for a determination of the inheritance 
tax, that the executors. for the purpose of having said 264 sh;tres of the capital 
stock of the \\'heeling· Steel and I ron Co. transferred. paid to the state of \Vest 
Virginia an inheritance or succession tax of fi,·e per cent. upon the inventoried 
value of such shares, amounting to $1,848.00, and that likewise, in order to obtain a 
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transfer of the 55 shares of the preferred capital stock of the United States Steel 
Co., they paid to the state of Xew Jersey an inheritance or succession tax of five 
per cent. upon the inventoried \'alue of such shares. amounting to $302.50. Xo 
tax has been paid to the state of \Vest Virginia with respect to the 40 shares of 
the capital stock of the Suburban Brick Co. for the reason, as stated in said appli
cation, that same is of little or no value. In addition it appears that the executors 
ha,·e paid to the state of Kansas an inheritance tax of five per cent. upon the 
inventoried value of said EOO acres of land, situated in that state, amounting to 
$1,565.53, and that said lands have since been sold by the executors for the sum of 
$30,400.00. 

By the codicil to the last will and testament of ~Irs. Renick, above mentioned. 
specific bequests of the shares of stock owned by the deceased in the abm·e men
tioned companies are made to a number of persons. For the most part the be
quests of such shares of stock are made outright to the respective beneficiaries 
therein named. In one instance, however, a certain number of shares of stock is 
bequeathed to one beneficiary with the provision that the dividends accruing on 
such shares are to be paid to the beneficiary during life. after which said stod 
is to be equally divided between two other persons. In another instance certain 
shares of capital stock are bequeathed to a certain person therein named to hold 
in trust for other persons, while in two other cases the codicil bequeathes certain 
shares of stock to one person to hold in trust and collect the dividends thereon for 
the use of other persons, during the lives of such persons. after which such stock 
goes into the residuary estate of the deceased. 

\Vith respect to the real estate in the state of Kansas, the will directs that the 
same shall be sold by her executors in such tracts or parts as they may deem most 
advanta5eous to the estate of the testatrix, at public or private sale, with the 
further direction that after said executors have converted said real estate and the 
shares of stock, before mentioned as having been bequeathed in trust with the 
proviso that upon the death of the beneficiaries to the dividends thereon the same 
shall become a part of the testatrix's residuary estate. the executors after having 
paid all debts and the costs of administering the estate. >hall distribute and pay the 
balance remaining in their hands by way of legacie> in specitic amounts to a num
ber of beneficiaries therein named. 

It appears further from the application filed by the executors in the probate 
court that none of the legatees named in the will or codicil of :\Irs. Renick are 
related to said decedent in either of the degrees named in section 5331 G. C. 

The specific questions which have been submitted for my opinion are as follows: 

''1. Is any part of this estate subject to the payment of an inheritance 
tax in the state of Ohio? 

'·2. If so. what part thereof, as stated in the inventory, is subject to 
such inheritance tax? 

"3. 1 f any such inheritance tax is to be paid, which of the legatees or 
devisees are to be charged with the payment of the same? 

"4. Are each of the legatees or devisees so to be charged entitled to 
~500.00 of a deduction before the rate per cent. is calculated?" 

In answering your first and second questions it will be necessary to note only 
the provisions of section 5331 G. C., which reads as follows: 

''All property within the jurisdiction of this state, and any interest 
therein, whether belonging to inhabitants of this state or not, and whether 
tangible or intangible. which pass by will or hy the intestate laws of this 
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state, or by deed, grant, sale or gift, made or intended to take effect in 
possession or enjoyment after the death of the grantor, to a person in 
trust, or otherwise, other than to or for the use of the father, mother, 
husband, wife, lineal descendant or adopted child, shall be liable to a tax 
of five per cent. of its value above the sum of five hundred dollars. Fifty 
per cent. of such tax shall be for the use of the state; and fifty per cent. 
of such tax shall go to the city, village or township in which said tax orig
inates. All administrators, executors, and trustees, and any such grantee 
under a conveyance made during the grantor's life, shall be liable for all 
such taxes, with lawful interest, as hereinafter provided, until they have 
been paid, as hereinafter directed. Such taxes shall become due and pay
able immediately upon the death of the decedent and shall at once become 
a lien upon the property, and be and remain a lien until paid." 

In the first place I take it that the rights and obligations of parties in regard 
to the payment of a tax of this kind are to be determined as ·of the time of the 
death of the decedent and that the tax is to be estimated in reference to prop
erty which, in legal contemplation, is within the jurisdiction of the state at the 
time of the testator's death. 

Callahan v. Woodbridge, 171 Mass. 595, 
Harper v. Bradford, 178 Mass. 95, 
McCurdy v. McCurdy, 197 Mass. 248. 

The lands owned by the decedent at the time of her death in the state of Kan
sas are not as lands properly within the jurisdiction of this state nor subject to 
the taxing power of the state in any manner. 

In point on ·this question I note the following from the syllabus in the case 
of People v. Kellogg, 268 Ill. 489: 

"For inheritance tax purposes the state tak'es an interest, at death, in 
all the property of a resident decedent within its jurisdiction and in all his 
personal property wherever it is located; but real property in another state 
is not subject to an Illinois inheritance tax, whether the title thereto passes 
by will or by the law of descent of the foreign state." 

It is only by application of the equitable doctrine of conversion, by reason of 
the direction in Mrs. Renick's will that the lands owned by her in the state of 
Kansas should be sold and converted into money, that such property could be con
sidered as personal property for any purpose. With respect to this principle, how
ever, in its application to the questions at hand, it will be noted as a well estab
lished rule that succession to real estate is by permission of the state in which it 
lies and the power of the state to impose a tax affecting real property is restricted 
to real property over which such state has jurisdiction and the courts have de
clined to recognize any fiction that will transmute such property into personal 
property for the purpose of taxation at the domicile of one in another state. 

In the case of In the Matter of Swift, 137 N. Y. 77, the court having under 
consideration the application of the collateral inheritance. tax law of the state of 
New York, held : 

"Personal property of a resident decedent out of the state is subject 
to appraisal for the purpose of taxation under the said act. Real property 
of a decedent situated out of this state is not suoject to such appraisal and 
the doctrine of equitable conversion cannot be invoked to subject it thereto." 
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The following is quoted from the syllabus of the court in the case of Connell 
v. Crosby, 210 Ill. 380, where the court had under consideration questions touching 
the application of the inheritance tax law of that state: 

"Land situated in states other than lllinois, and belonging to one who 
was a resident of Illinois at the time of his death, are not subject to our 
inheritance tax law. 

"An inheritance tax upon funds derived from the sale of lands situated 
in foreign states cannot be collected in a suit at law upon the ground of 
equitable conversion by will, since the doctrine of equitable conversion is 
not given effect in courts of law." 

To the same point may be noted the cases of McCurdy v. McCurdy and Peo
ple v. Kellogg, supra. 

I am, therefore, of the opinion that no collateral inheritance tax can be legally 
estimated on the value of the Kansas lands, nor of course on the proceeds thereof 
realized by the executors in the sale of the same. 

The other property set out in the inventory is personal property owned by the 
deceased in this state and the same is subject to the collateral inheritance tax im
posed by our law estimated on the value thereof in the manner directed by the 
statutes. Nor is the correctness of this conclusion affected by the fact that the 
executors were compelled to pay to other states a succession or transfer tax on a 
part of this personal property, to wit, on shares of stock owned by the deceased 
in corporations organized under the laws of such other states. 

Without discussing the legal principles applicable to a consideration of the 
question, it is generally conceded that stock in a domestic corporation, whether 
passing by will or by descent, may be subjected to an inheritance tax by the state 
notwithstanding the owner of such a stock is a non-resident of such state. 

People v. Griffith, 245 Ill. 532, 
Estate of Palmer, 183 N. Y. 283, 
:vlatter of Bronson, ISO N. Y. 1, 
Dickson v. Russell, 78 N. Y. L. 296, 
Greves v. Shaw, 173 Mass. 205, 
Gardner v. Carter, 74 N. H. 507, 
In re Douglass Co., 84 Nebr. 506, 
Estate of Culver, 145 Iowa 1. 

It is equally well settled, however, that stock in a foreign corporation held 
by a resident of the state at the time of death is subject to the inheritance tax of 
that state for the reason that the legal situs of the stock as personal property is 
at the domicile of the owner and therefore within the jurisdiction of the taxing 
power of the state. 

Estate of Miriam, 141 N. ]. 479, 
Estate of Cornell, 170 N. J. 423, 
State v. Bullen, 143 Wis. 512, 
Frothingham v. Shaw, 175 11ass. 59, 
Appeal of Gallup, 76 Conn. 617, 
People v. Union Trust Co., 255 Ill. 168, 
In re estate of Hodges, 170 Cal. 492. 

No doubt, the recognition of both the principles of taxation above noted in 
many cases results in double taxation, as is the case here, but this result it seems 
infringes no principle of constitutional law. 
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"There is no constitutional objection to a law which * * * lays 
a tax according both to the principle of domicil and the principle of situs, 
or what is practically equivalent, according to both the maxim, ':\fobilia 
sequuntur personam,' and the actual situs of the property, although dou
ble taxation inevitably results if other states in which the decedent was 
domiciled or in which the property had an actual situs lay the tax accord
ing to either or both principles." 

Wharton on Conflict of Laws, 2d Ed., Vol. 1, p. 200. 
Blackstone v. Miller, 188 U. S. 189, 
In re Hodges, supra. 

For the above reasons, on consideration of the terms of section 5331 G. C., I 
am of the opinion that all of the personal property of testatrix set out in the in
ventory is subject to the collateral inheritance tax law of this state to the extent 
and within the limitations prescribed by said law. 

Applicable to the consideration of your third and fourth questions, it will be 
necessary to note in addition to section 5331 G. C., above quoted. other sections of 
the collateral inheritance tax law of this state. 

Section 5336 G. C. provides that an administrator, executor or trustee having 
in charge, or trust, property subject to such law, shall deduct the tax therefrom, 
or collect the tax thereon from the }egatee or person entitled to the property, and 
that he shall not deliver any specific legacy or property subject to such tax to any 
person until he has collected the tax thereon. 

Section 5338 G. C. provides that if a legacy is given in money to a person for 
a limited period, the administrator, executor or trustee of the estate shall retain 
the tax on the whole amount, and that if such legacy is not in money he shall make 
an application to the court having jurisdiction of his accounts to make an ap
portionment, if the case require it, of the sum to be paid into his hands by such 
legatee on account of the tax and for such further order as the case may require. 

Secti~n 5333 G. C. provides that when a person bequeathes or devises property 
to or for the use of father, mother, husband, wife, lineal descendant or adopted 
child, during life or for a term of years, and the remainder to a collateral heir, or 
to a stranger to the blood, the value of the prior estate shall be appraised within 
sixty days after the death of the testator in the manner provided for in the act 
and deducted together with the sum of $500.00 from the appraised Yalue of such 
property. 

These sections in themselves seem quite clearly to indicate that the separate 
interests of the respectiye takers under the will or by descent are separately liable 
for the inheritance tax and from this it would follow that the deduction of $500.00 
is to be made from the value of each separate interest. 

Some doubt in respect to this question arises by reason of the provisions of 
section 5340 G. C., from which it appears that the value of the thing to be taxed 
is to be ascertained from the inventory of the estate filed in the probate court. 
From this it might be argued that the estate, or at least so much of it as is subject 
to the tax, is to be valued as a whole, and if this be the case. any deductions should 
be made from the whole value so ascertained. It has been held, however, in the 
cases of Haggerty v. State, 55 0. S. 613, State ex rei. v. Ferris, 53 0. S. 314. and 
State ex rei. v. Guilbert, 70 0. S. 229, that the tax imposed by the inheritance tax 
laws of this state is not a tax upon property but is a tax upon the privilege of 
succeeding to or receiving property, whether such property be received by will or 
by virtue of the statutes of descent and distribution. 
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The same theory with respect to the essential nature of the inheritance tax 
laws is quite generally recognized by the courts of other states. 

See: 

Estate of Hite. 159 Cal. 392, 
Kochersperger v. Drake, 167 Ill. 122, 
\Vheeting v. 1f orrow, 151 Iowa 59U, 
Estate of :O.Iackey, 46 Cal. 79. 

Indeed, with respect to our own collateral inheritance tax law, it must be 
construed as imposing a tax on the privilege of succeeding to property by will 
or descent and not as imposing a tax upon the property so received, for otherwise 
the law would constitute a species of property taxation repugnant to the uniform 
rule enjoined by section 2 of article XII of the state constitution. 

I quote the following from an opinion of my predecessor, Hon. Timothy S. 
Hogan, addressed to Hon. J. \V. Sm1th, prosecuting attorney, Ottawa, Ohio, under 
date of February 5, 1913 (Report of the Attorney-General for the year 1913, Vol. 
II, page 1111): 

"This fact, being established, becomes the keynote of the entire law. 
If the real subject of taxation is the right to inherit, succeed to or receive, 
then it must be presumed that the legislature intended the value of the 
right in each instance to be measured by the value of the thing inherited, 
succeeded to or received and not by the value of the thing tra11smitted, 
devised or bequeathed. 

''Therefore, in spite of the use of the inventory in the machinery of 
assessment, I have reached the conclusion * * * that debts of the de
cedent and costs of administration of his estate must be deducted from 
face value thereof as shown by the inventory, and proportionately from the 
face value of <o much of the estate as passes to collateral relative' ami 
strangers to the blood." 

:O.Ir. Hogan further addressing himself to the question there at hand says: 

'·Having reached the conclusion just stated, it seems to me quite log
ical to advance a step further for the purpose of answering the question 
submitted by you and to hold that, when the value of so much of the 
estate as is transmitted to and received by collateral relatives and strangers 
to the blood is ascertained in bulk by making the necessary deductions or 
when the debts and costs chargeable against particular devises and be
quests have been properly deducted from the value thereof, that portion of 
the entire estate which is subject to the collateral inheritance tax should 
be separated into the various interests, portions, devises or bequests re
ceivable by different persons under the statute or the will or deed of gift 
and the tax assessed separately against each one of them. This is con
sistent with the provisions of sections 5333, 5334, 5336 and similar sections. 
] f the tax is to be so separately assessed, it follows as a matter of course, 
that the deduction of $200.00 (now $500.00) must be made from the as
certained value of each separate share or interest." 

I feel that I can agree with the greater part of that which is said hy my 
predecessor in the language above quoted, but to make myself clear I will say 
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that in my opmwn in computing the collateral inheritance tax the interest of 
each separate legatee subject to the tax constitutes a separate taxable thing and 
the exemption of $500.00 should be deducted from each of the separate interests 
and not from the aggregate value of all interests subject to taxation. 

This answers your fourth question. 
vVith respect to your third question, it follows from what has been before 

said herein that each person taking by the will of Josie P. Renick a specific be
quest of shares of stock is liable for the collateral inheritance tax to be estimated 
at the rate prescribed upon the market value of the shares of stock so taken over 
and above the sum of $500.00. The interest of those taking shares of stock in 
remainder after the termination of the life interest therein of another, should be 
valued in accordance with the provisions of section 5333 G. C. and the tax should 
be estimated on such portion of the value of such interest in remainder as ex
ceeds the sum of $500.00. 

In this connection, it will be noted from the provisions of section 5333 G. C. 
that they are in terms applicable for the purpose of ascertaining the value of a 
subsequent estate in a thing bequeathed when tne prior estate or interest therein 
is not taxable. However, I note that in the case of Dow v. Abbott, 197 Mass. 283, 
a case construing a similar statute in the collateral inheritance tax law of the 
state of Massachusetts, there is authority to the point that in determining the 
value of the subsequent interest here in question section 5333 of the General Code 
should be applied. 

· The tax on the particular shares of stock above mentioned, which after be-· 
coming a part of the residuary estate of the testatrix are to be sold and the pro
ceeds divided among legatees therein named, should be computed upon the value 
of the same over and above the sum of $500.00 to each taker diminished by the 
proportion such stock will have to bear in paying the debts and the costs of ad
ministering the estate. 

In conclusion it may be observed from what has been before stated herein 
that no collateral inheritance tax is to be computed on the proceeds of the sale 
of the Kansas lands. 

473. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

Section 11089 G. C. authori::es the Probate judge to charge $5.00 h~ an appro
priation proceeding for each day occupied in the trial or trials to the jury, and is 
not authorized to make such charge upou the hearing of any motions or demurrers, 
or upon the hearing of the prelimi1wry ques~io11s Provided for in section 11046 G. C. 

CoLUMBUS, Omo, July 25, 1917. 

Bureau of Inspection and Supervisioll of Public Officers, Columbus, Ohio. 
GniTLEM~:N :-We are in receipt of your request for opinion upon the follow

ing question : 

"Reading sections 2978 and 11089 G. C. together is probate judge 
to tax the five dollars a day mentioned in the latter section, in appropriation 
proceedings, only for each day taken up by the court in the selection of 
the jury, the taking of the testimony, the receiving of the verdict, etc., or 
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is he legally required to tax this per diem fee for every day or part of 
day occupied in the hearing of preliminary questions, and the passing on 
by the court of motions, demurrers, etc., in connection with the cause?" 

The answer to this question might be placed on either of two bases and 
would be the same upon each: First. upon a consideration of the statutes govern
ing the methods of condemnation, as it is popularly called, or appropriation, as 
named in the statute. Second. if the matter be governed by the civil code, directly 
or by analogy, it could be determined upon a consideration as to whether the pre
liminary hearing of motions, demurrers, etc., are trials or any part of a trial. 

The first is the proper ground upon which to make the decision, as it plainly 
appears that the civil code does not govern it. \Ve have then recourse to the 
statutes governing the method of appropriation of property for public uses. The 
chapter containing the provisions does not create the right to appropriation, or in 
any manner limit the machinery and method for its exercise. It is chapter 5 of 
title III of part third of the General Code.. Part third is entitled ''Remedial," and 
has to do generally with the practices and proceedings in all courts. Title III is 
"Procedure in the Probate Court," and chapter 5 is headed "Appropriation of 
Property." So that you have exclusively a matter of procedure. That this is not 
the code of civil procedure is perfectly apparent, as the letter is found in the 
following title, No. 4, under the heading "Procedure in Common Pleas Court." 
Although the code provisions are found in the chapter so headed, they also apply 
extensively to proceedings in other courts, but this only by direct reference requiring 
such application. 

There are in the chapters governing probate courts and justices of the peace 
certain general enactments making the code of civil procedure applicable to certain 
phases of the practise in those inferior courts, but this never has any application 
where their special proceedings are especially provided as in this instance. It may 
also be promised that the purpose of the civil code is generally a method of de
termination of matters of right between citizens or sometimes between the citizen 
and the public, but always when that which is involved may be said to be of the 
nature of litigation. The appropriation of property theoretically is not so. The 
right to appropriate is not a private right, or not simply a right of the public for 
relief against an individual. It is something essentially different; it is an exercise 
of political power whereby the property of the citizen is taken from him for public 
use, this public, political right being held to transcend any private right, so that the 
procedure pointed out is the method by which this right is exercised by the public. 
The procedure does have some of the attributes and is subject to similar forms as 
that in litigation. This, however, is the machinery pointed out for the exercise of 
the right, and the fixing of compensation for the property taken, a right to which 
is secured by the constitution. 

That the proceeding provided in this chapter is not under the civil code is 
demonstrated by the fact that where the legislature consider that proceedings may 
most expeditiously be in conformity with the code, they so provide, as in section 
11048 the trial is to be as in civil actions. 

Section 11063 G. C. provides that "bills of exception may be taken and shall 
be allowed as provided by law in civil cases;" and in the following section it is 
enacted that proceedings upon the petition in error shall be conducted as in civil 
cases." These, it will be observed, are after the case has progressed to the stage 
where the amount of the compensation and damages is to be determined. All steps 
are in like manner specially provided. The contents of the petition are prescribed 
and are different from the setting out of causes of action. Everything connected 
with summons, publication, and such preliminary matters is expressly enacted. 



1290 OPINIONS 

The whole practise is expressly provided. Therefore, you are to look to this act 
alone for authority to file motions and demurrers. Not only do you have the cer
tainty of statutory construction that it is not a ci\·il action, but the opinion of the 
supreme court. Summers. J., in rendering the opinion for the court. bearing on 
many phases of the subject, says: 

"An appropriation proceeding ts not a civil action, but a special pro
ceeding." 

Railroad Co. v. Tod, 72 0. S. 156. 

\Vhen we speak of special proceedings we refer to a well-known division 
and subject of the remedial Jaw. This law is divided hy text writers into three 
classes : 

1. Civil actions. 

2. Special proceedings. 

3. Provisional remedies. 

and this division was recognized in the Revised Statutes. The compilers of the 
General Code have recognized a further division, comprising a portion of what 
had formerly been consideted provisional remedies and which they denote "special 
actions," making four subdivisions instead of the above three. This added class, 
or rather re~livision, is very useful, as ''special actions" included in it are of a 
different nature from the other special proceedings, as divorce, partition, dower 
and ejectment, in which the method of proceeding uses all the forms of the civil 
action. 

The appropriation in question is not such special action, but is strictly the 
special proceeding left after taking out all the special actions from the class. 
There are, therefore, no demurrers or motions provided by law unless the statute 
so prescribes, which it does not, but makes another provision calculated to take 
their place in almost every instance, but not entirely, as will hereafter appear. 

Section 11046 G. C. is as follows: 

"On the day named in a summons first served, or publication first 
completed, the probate judge shall hear and determine the questions of 
the existence of the corporation, its right to make the appropriation, its 
inability to agree with the owner, and the necessity for the appropriation. 
Upon all these questions the burden of proof shall be upon the corpora
tion, and any interested person as shall be heard." 

Here are enumerated four subjects which the court is to hear upon the day 
named in the summons. 1\ow these four subjects are not issues in the case made 
by any pleadings. Upon an examination of the requirement of the petition (Sec. 
11042) it appears that no averment is necessary to be made as to any of these 
four questions. So that in passing upon ·these the court is not, in any sense, 
passing upon a demurrer, or that which by any possibility can be construed as a 
demurrer to the petition. It will appear further along that this hearing on jurisdic
tional questions is no part of the trial. It is sui gmeris, the creature of this 
section in this chapter. It is a determination as to the jurisdiction of the court 
as to its right and power to proceed. If that right be determined in the affirmative 
a trial follows. The great purpose of this trial is the determination of one issue 
of fact, the amount of compensation and damages to be paid to the owner of the 
property. There are, however, in that trial and in the whole proceeding from 
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beginning to end, issues of law other than the above jurisdictional questions, or 
at least such issues may arise, and when they do arise at any step of the case, are 
for the determination of the court. 

See Railroad \'. Tod, supra, at p. 166. 

Speaking of these preliminary questions the court says: 

''\\'hether denied or not they do not present issues of fact, but are 
conditions precedent, prescribed hy -the legislature, to the right of eminent 
domain, or to the exerci~e of such right. and the determination of them 
by the probate judge is not a trial within the meaning of the statutes 
relating to motions for a new trial." 

Upon the following page, the court says that the preliminary hearing is merely 
one step in the proceeding, and on page 168 states that the fact that the court of 
common pleas reverses the judgment of the probate court solely on the grounds of 
error in the trial, there is a query as to whether or not there must be another 
hearing and determination of the preliminary question, and the opposite query if 
the reversal be on the determination of the preliminary question as to whether 
there should be a new trial on the subject of compensation and damages. 

Upon the above statement that other issues of law exist, the same judge in 
another case in the same volume makes the following statement: 

''Independently of the signification of any of the so-called jurisdic
tional questions, it is not apparent that the jurisdiction of the probate 
court is limited to a determination of these questions. The fact that the 
legislature has seen fit, from considerations of convenience or otherwise, 
to require the probate judge to determine these questions in lii;Ii11o does 
not necessarily make applicable the maxim expressio 1111ius est exclusio 
alterius." 

Railroad v. Railroad, 72 0. S. 385. 

It is, therefore, apparent that there is no demurrer in this proceeding and no 
motion, and therefore, nothing of the kind to charge for. 

As to the preliminary hearing provided hy Sec. 11046, the same conclusion 
applies, if, as above indicated, it is not a trial or part of the trial. Railroad v. 
Tad, supra, clearly holds that it is not. This would also seem a necessary impli
cation from the statutes. 

Looking alone at section 11046 it would seem to have the attributes of a 
trial, as the burden of proof is spoken of and any interested person is to be heard. 
Yet it is not a trial. but only an inquiry as to whet~er there shall be a trial. The 
trial recognized by the statute is the jury trial. 

Section 11048 provides that the owners of each separate tract and each sep
arate right are entitled to separate trials by jury. 

Section 11058 provides for a motion for a new trial, which is directed to this 
last trial alone. 

Section 11062 makes further provision as to a new trial. Now suppose such 
motion be sustained. The new trial at least is a trial, but if the new trial he a 
trial it follows that the first one also was. There is only one preliminary hearing 
for all parties. There may be as many trials as there are different parties, and a 
good many more, for each of them may possibly get one or more new trials. 

Section 11050 directly calls the jury trial, the trial: "The court may direct the 
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order and fix the time of the several trials, and adjourn or continue a trial, etc." 
Doubt is cast upon the effect of Railroad v. Tod, supra, by the subsequent 

decision at the same term of Railroad v. Traction Co., 72 0. S. 429. In the opinion 
in this case Davis, ]. indicates a different view from what is set out in the opinion 
of Summers, J. in the other case, and if the opinion by Davis stood alone it 
would have to be conceded that it makes the preliminary hearing a part of the 
trial. There is no conflict in the two decisions; it is a matter of the opinions solely. 
One was handed down March 21, 1905. The last one is given as of May 2, 1904, 
but the year must be a mistake, as reference is made to Railroad v. Tod, as 
"recently held." It was by the same court, however, consisting of all the same 
judges, and just six weeks after the other, and as they do not disapprove of any
thing in the former case, but only distinguish the latter one and still approve the 
first, we may at least treat both impartially and decide the question before us on 
the evident import of the statutes, especially as it was not necessary to the decision 
of the last case to decide the question as to whether the preliminary hearing was 
part of the trial. 

There is then one preliminary hearing, which is to the court. If you call it a 
trial, it is tried to the court. If the determination is a certain way on all the 
questions, a jury is drawn and a trial or trials may be had upon another issue. 
This trial is spoken of throughout the chapters as "the trial." 

"The probate judge shall be allowed to enter a charge of five dollars 
in the cost bill for each day occupied in the trial of a cause." 

This matter seems to get through the stage of a public political proceeding and 
become a cause when you get to the point of fixing compensation. Then the 
constitutional right of the citizen arises and a trial by jury is vouchsafed by him 
by the constitution and the legislature begins to speak of the trial and gives the 
proceeding th.e nature of a trial and requires it to assume the form and attributes, 
as well as the name of a trial. 

When section 11089 allows a probate judge to enter a charge of $5.00 in the cost 
bill for each day occupied in the trial of a case, the "trial" is the trial spoken of 
in these other sections. The maxim !!Oscitur a sociis applies; and for this trial 
from the time of the assembling of the jury and sending them out to make the 
view, and upon their return into court at the appointed time, and during the intro
duction of testimony and argument, and until the return of the verdict, he is 
entitled to the $5.00 for each day. Such trial is actually in progress. 

If, however, an appropriation proceeding ~ere a civil action there would be no 
authority to charge under this item for the hearing of demurrers and motions. 
A demurrer is· no part of the trial. The demurrer is provided for in the chapter 
on pleadings, as are also motions. This is at a preceding stage of the case from 
the trial; the trial takes place always after an issue is made up. The definition of 
a trial is given in section 11376: 

"A trial is a judicial examination of the issues, whether of law or of 
fact, in an action or proceeding." 

A demurrer is said to be an issue of law, and logically is. The hearing of the 
demurrer, therefore, upon the application of the above definition of trial, might be 
said to be a trial, and in an academic sense is so. It is not, however, theoretically 
so, as is shown by its place in the code, and is not so in the understanding of the 
profession, and in its practice is not so spoken of. The issues of law referred to 
in section 11376, 11377 and 11379 are such issues of law as arise at the trial properly 



ATTORNEY-GENERAL. 1293 

speaking. That is the trial as provided in the code which takes place when you 
get to the issue and after you have passed the stage of demurrer, which is a 
pleading and motions which are not. These issues of law might amount to exactly 
the same as a demurrer. It is said a party may always demur, and may demur 
orally, and may demur upon the trial or upon the motion for a new trial verbally, 
which means no more than if a petition does not set out a cause of action, that 
fact may be urged and called to the attention of the court at any time, but issues 
of law may also arise and constantly do on matters of fact coming up for the first 
time upon the introduction of evidence, and these issues are tried to the court; 
that is, the court always determines them, and is constantly deciding and disposing 
of them during trials and decides all of them in his charge to the jury, who are 
required to take the law from the court, no matters of law being submitted to 
them, but simply questions of fact. The court may also decide a case and render 
judgment upon the pleadings at the trial, and instead of submitting any questions 
of fact to a jury, may and sometimes does decide such points of law after the 
trial statement by counsel and without hearing evidence. In all these respects, 
issues of Jaw are tried to the court, but in the ordinary and practical understanding 
of lawyers the argument of a demurrer is not a trial. 

You are, therefore, answered as above that the probate judge may charge 
$5.00 a day in an appropriation proceeding for each day occupied in the trial or 
trials to the jury. 

474. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

:MEMBER OF BOARD OF EDUCATION-NO RIGHT TO CO:--.rTRACT WITH 
BOARD TO PUBLISH LEGAL NOTICES OR FURNISH SUPPLIES. 

A member of a board of education who is. owner and publisher of a newspaper 
has 1w right to contract with the board to publish legal twtices even though only 
the legal rate is charged for such publication. 

CoLUMBus, OHio, July 25, 1917. 

RoN. GEORGE F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio. 

DEAR SIR :-1 have your communication of July 2, 1917, in which you ask my 
opinion on the following statement of facts: 

"A member of a village school board is the editor and publisher of 
the only newspaper within the district over which the board of education 
has jurisdiction. The board of education has its legal notices published 
in the paper of this member of the board, and pays him the legal rate for 
such publication. This member, in connection with publishing the 
paper, does job work in his office and in this capacity has contracted with 
the board to furnish the board of education with supplies, and has been 
paid for the same. There is no claim of any fraud on the part of any 
person, or that the charges were extortionate, or were any more than 
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would have been made by any other person doing the ad,·ertising and fur
nishing the supplies, the question simply being whether under section 4757 
of the Genral Code such contracts can be made." 

Section 4757 G. C., to which you refer, reads in part as follows: 

''* * * Xo member of the board shall have, directly or indirectly, 
any pecuniary interest in any contract of the board or be employed in 
any manner for compensation by the board of which he is a member 
except as clerk or treasurer. * * *" 

In order to arrive at the proper meaning of said language quot'ed it might be 
well to observe not only said section and every part of it, but if there are any 
other sections ill pari materia they should all be considered together. That is to 
say, the sections of the statute which are in pari materia, and which refer to the 
same thing, should be considered together. It might further be said. however. that 
other sections in pari materia should be considered only where there is doubt as to 
the construction which· should be placed upon the language of the section under 
consideration. The language of section 4757 G. C., that "no member of the board 
shall have, directly or indirectly, any pecuniary interest in any contract," standing 
alone, seems clear and explicit. but the other sections of which are ill pari materia 
with the above language of said above quoted section are sections 12910 and 12911 
G. C. 

Section 12910 G. C. provides: 

"vVhoever, holding an office of trust or profit by election or appoint
ment, or as agent, servant, or employe of such officer or of a board of 
such officers, is interested in a contract for the purchase of property, sup
plies or fire insurance for the use of the county, township, city. village, 
board of education or a public institution with which he is connected, 
shall be imprisoned in the penitentiary not less than one year nor more 
than ten years." 

Section 12911 G. C. provides in part. 

''Whoever, holding an office of trust or profit, by election or appoint
ment, or as agent, servant or employe of such officer or of a board of 
such officers, is interested in a contract for the purchase of property, sup
plies, * * * for the use of the * * * board of education * * * 
with which he is not connected. and the amount of such contract exceeds 
the sum of fifty dollars. unless such contract is let on bids duly advertised 
as provided by law, shall be imprisoned in the penitentiary not less than 
one year nor more than ten years." 

That is to say, the prohibitory acts in reference to the purchase of supplies 
are made punishable by sections 12910 and 12911 of the General Code. So that it 
is not only unlawful for a member of a board of education to directly or indirectly 
have any pecuniary interest in any contract, but if he is so interested in a contract 
for supplies, etc., he shall be punished therefor. 

All the above sections have been considered from time to time by this depart
ment with the result of a universal holding that in whatever manner the officer 
was interested in the contract, such contract was void and the money paid there
under was recoverable. 
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Jn Grant \'. Brouse et al., I X. P. 145, the court holds that when a firm 
engaged in mercantile business enters into a contract with a board of education, 
thereby selling certain goods to such board. and one of the members of such firm 
is also a member of said board, such contract comes within the prohibition of 
said section 4757 of the General Code. and is void. Voris, ]., in the opinion, uses 
the following language: 

''\\' e are not undertaking to censure anybody, hecausc we believe that 
in this transaction the board believed that it was discharging a public duty 
beneficially to the public: that is, it supposed that this was a more advan
tageous course to take than to obey the law. I have no doubt that the 
member of the board, who sold these articles, undertook to make a favor
able arrangement for the public. Xothing to the contrary is asserted, and 
it is urged in fact, by the defendants, as a reason why this court should 
not interfere with its jurisdiction, that no pecuniary injury in fact resulted. 

"But we cannot look upon it in this light. The dollar and the cent 
advantage is the lowest order of consideration that can he urged, when a 
public wrong, a vicious example is encouraged under high official sanction; 
the example, the public wrong, the prostitution of public virtue is vastly 
more than mere matter of dollars and cents. The law was made in the 
interests of sound public policy, and while in some cases, it may appear 
to be more advantageous to ignore than to obey the law, yet we think no 
public officer can violate a direct provision of the law, directing the per
formance of his duty. or prohibiting certain acts, and have his conduct 
judicially approved, and where the matter comes before the court it ought 
to carefully see to it that public policy is upheld. I know of no better 
way of preserving the vi-rtue of the public than to have its officers under
stand and act as if they were public servants, always recognizing that a 
public position constitutes a public trust that must be sacredly carried out." 

In Opinion Xo. 139, Opinions of the :\ttorney-General for 1915, Vol. I. p. 267. 
it was held: 

"The president of a hoard of education who is also a director and 
stock holder of a material company, which material company sells its 
material to the principal contractor dealing with said board of education, 
has such an interest in said contract as is prohibited by section 4757 G. C." 

In Opinion No. 1001. Annual Reports of the Attorney-General for 1914, Vol. 
I. p. 848, it was held: 

"A corporation of which a member of the sinking fund trustees or 
trustees of a municipal library is a stockholder cannot legally sell mer
chandise to the city with which he is officially connected, or he interested 
in any way in contracting for the purchase of property, supplies or fire 
insurance while such member is in office. Such officers may not be inter
ested in contracts during the term for which they were elected, hut may 
after the expiration of their term." 

In Opinion Xo. 1140, Annual Reports of the Attorney-General for 1914, Vol. 
2, page 1201, it was held: 

"A contract in excess of $50.00, which 1s entered into between a board 
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of education and a coal company, of which one of the members of the 
board is a stockholder, without advertising and bids, is illegal and contrary 
to section 12911 G. C." 

In The Bellaire Goblet Co. v. City of Findlay et al., 5 0. C. C. 418, it was held: 

"Contracts entered into by a board of gas trustees of a municipality 
and an incorporated company, when a member of the board of gas trustees 
is at the same time an officer and personally interested in the incorporated 
company, are against public policy and void." 

Seney, J., in the opinion of the court, at page 430, quoting Doll v. State, 45 
0. S. 445, makes use of the following language : 

"To permit those holding offices of trust or profit to become inter
ested in contracts for the purchase of property for the use of the state, 
county or municipality, of which they are officers, might encourage favor
itism and fraHdulent combinations and practices not easily detected, and 
thus make such officers charged with the duty of protecting those whose 
interests are confided to them, instruments of harm. The surest means 
of preventing this was to prohibit all such contracts." 

App:ying the above rules, then, to your question, there is but one conclusion 
for me to reach, and that is that a member of a village board of education, who 
is the editor and publisher of a newspaper within the. district has no right to have 
any pecuniary interest, directly or indirectly, in a contract wherein he is to receive 
compensation for the publication of legal notices for said board, and that such 
member has no right to furnish the board of education with supplies during the 
time he is a member of such board. Very truly yours, 

475. 

JosEPH McGHEE, 
Attorney-General. 

FOREIGN TRUST COMPANIES-THEIR RIGHT TO ACT AS EXECUTOR 
OR TRUSTEE OF AN ESTATE IN OHIO. 

fltasmuch as special provisio1~ is made by paragraph (C) of section 736 Gen
eral Code, empowering tlze superintendent of banks to issue to a foreign trust com
pany a certificate authori::ing it to transact business in this state, a foreign trust 
company desiring to accept an appointment to act as executor or trustee of an 
estate in Olzio is not required to comply with the provisions of section 178 General 
Code, nor would such foreign trust company be required to comply with the pro
visions of section 183 General Code, especially if it appears that such company would 
not be required to employ any part of its capital stock in this state in a.dministering 
the trusts. 

CoLUMBus, OHIO, July 27, 1917. 

HoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR:-Under date of June 13, 1917, you addressed a communication to 
this department asking for an opinion, in which you say: 
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":Messrs. Hoyt, Dustin, Kelley, :McKeehan & Andrews, of Cleveland, 
have submitted to this department the following question: 

"'Does a trust company, organized under the laws of another state, 
desiring to accept an appointment as testamentary trustee or executor in 
this state, have to comply with either or both sections 178 and 183 of the 
General Code in addition to complying with the provisions of sections 
736, paragraph c, 9778 and 9779 of the General Code?' ' 

"Kindly let me have your opinion at the earliest date possible on the 
above question, and any other questions related thereto." 

Your communication does not raise any question as to the powers of trust com
panies generally, whether domestic or foreign, nor even with respect to their par
ticular power or capacity to act as executor or testamentary trustee of estates. The 
only question presented by you is whether or not a trust company, incorporated 
under the laws of another state, must, as a foreign corporation, comply with the 
provisions of sections 178 and 183, respectively, of the General Code, before ex
ercising trust company powers in this state under appointment as testamentary 
trustee or executor. 

In consideration of this question it is to be noted that with respect to cor
porations and organizations in this state, trust companies are classed as banks by 
sections 9702, et seq., of the General Code, which sections were originally enacted 
as a part of the Thomas banking act, enacted in 1910. By section 10 of said act 
(now section 9715 G. C.) trust companies and other banking institutions men
tioned in section 9702 General Code are brought under the authority and control 
of the superintendent of banks by the provision that no such corporation shall 
transact business except such as is incidental and necessarily preliminary to its 
organization, until it has been authorized by the superintendent of banks. 

Section 711 of the General Code, which was likewise a part of the said Thomas 
banking act, provides more specifically to this end as follows : 

"The superintendent of banks shall execute the laws in relation to 
banking companies, saving banks, saving societies, societies for savings, 
savings and loan associations, savings and trust companies, safe deposit 
companies and trust companies and every other corporation or association 
having the power to ·receive, and receiving money on deposit, chartered or 
incorporated under the laws of this state. Nothing in this chapter con
tained shall apply to building and loan associations." 

Sections 9778 and 9779 General Code provide that no trust company, either 
foreign or domestic, shall accept trusts which may be vested in, transferred or 
committed to it by an individual or court until its paid in capital is at least $100,000, 
and until such corporation has deposited with the treasurer of state, in cash or in 
certain bonds therein designated, an amount not less than $50,000 nor more than 
$100,000, depending upon the amount of the. paid in capital of said company. The 
treasurer of state is required to hold such funds and securities so deposited with 
him as security for the faithful performance of the trust assumed by such cor
poration. 

Section 736, paragraph c, General Code, as enacted May 20, 1915 (106 0. L. 
361), provides as follows: 

"Each foreign trust company desiring and intending to do business 
in this state shall pay to the superintendent qf banks a fee of fifty dollars 
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for issuance to it of a certificate authorizing it to transact business 111 

this state. Such fee to be paid before such certificate is issued." 

Looking now to sections 178 and 183 of the General Code, it will be noted that 
the former is a license fee law and the latter is an initial franchise tax law applicable 
in general terms to foreign corporations as a condition of their right to do business 
in this state. The license fee provided for under sections 178. et seq., G. C.. is one 
graduated upon tl'le amount of the authorized capital stock of the foreign corpor
ation seeking to do busniess in this state, while the initial franchise tax provided 
for in sections ·183 et seq. of the General Code is one fixed by the computation of 
the fractional percentage upon the proportion of the authorized capital stock of the 
foreign corporation represented by property owned and used and business trans
acted in this state, but which fee shall not be less than $10.00 in any case. 

\Vith respect to the provisions of sections 183 et seq., prescribing an initial 
franchise tax on foreign corporations doing business in this state, it may be obsen-ed 
that with respect to a foreign trust company, acting as testamentary trustee or 
executor in this state. such provisions would not necessarily be operati\·e to im
pose any tax on such company for the reason that such company would not neces
sarily employ any part of its capital stock in administering such trust in this state. 
1 t will be noted further that both sections 178 and 183 of the General Code. and 
the sections thereto related, operate only as prescribing certain conditions to the 
right of a foreign corporation to ''do business in this state.'' Statutes of similar 
import to the above, applying to foreign corporations of different kinds, have been 
enacted in practically all of the several states and provisions of these statutes in 
respect to what constitutes "doing business," within the meaning of the term as 
therein used, has been construed in many decisions of the courts. Jn these decisions 
the courts, for the most part, have refrained from formulating any 6·eneral rules 
for determining when a foreign corporation is ''doing business" within the meaning 
of such statutes, but have contented themselves in determining whether. under the 
facts in particular cases, such corporations art within the statute. 

The question has arisen quite frequently with reference to mercantile and 
other commercial corporations. In so far as any general rule can be gathered 
from the decisions, as has been pointed out by me in my opinion X o. 236 to you 
under date of 1\Jay 3. 1917, with reference to the matter of the Rubber Goods 1\! an
u facturing Company, the phrase "doing business" within any particular state, as 
applied to foreign mercantile and commercial corporations, implies corporate con
tinuity of conduct in respect to the business of such corporations, such as might 
be evidenced by the investment of capital. the maintenance of an office for the 
transaction of business, and those incidental circumstances which attest the cor
porate intent to avail itself of the privilege of carrying on business and activities 
such as appertain to the ordinary business and purpose of the corporation as dis
tinguished from acts simply within its corporate powers. 

Cooper :\lfg. Co. v. Ferguson, 113 U. S. 727: 
Penn Coliers Co. v. MacKeever, 183 N. Y. 98: 
Simons-Burke Clothing Co. v. Linton, 90 Ark. 76: 
Kilgore v. Smith, 142 Pa. 48; 
Caesar v. Cappell, 83 Feel. Rep. 403, 422; 
Toledo Commercial Co. v. Glenn Mfg. Co .. 55 0. S. 217. 222, 223. 

\Vith reference to such foreign corporations, as insurance compatties, invest
ment companies, building and loan companies, trust companies and banking com
panies, however, I am not prepared to hold that the reason and purpose of statutes 
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of this kind, as applied to such corporations, require such e\·idence of intended 
business continuity in order to bring them within the purview of statutes of this 
kind. As to such companies it seems that any business done, or transaction within 
the state through any agencies, is ''doing business" in such state. 

State \'. Bristol Savings Bank. 108 Ala. 3: 
Dundee v. ~Iortgage Trust and Investment Company. 95 Ala. 318: 
Farrier v. X ew England ~Iortgage Security Co., 88 Ala. 270: 
Rose v. Kimberly, 89 Wis. 545: · 
Swing v. ~~ unsen. 191 Pa. St. 582; 
~lo. Guarantee v. Cox. 146 Ind. 107; 
Casualty Co. v. Banking Co., 12 C. C. ( n. s.) 200: 
State v. Insurance Company, 24 C. C. 387. 

Under paragraph c of section 736 of the General Code, above quoted. a ior
eign trust company is required to obtain from the superintendent of banks a cer
titicate as a condition to its right to do business in this state and on the considera
tions just mentioned I am clearly of the opinion that a foreign trust company would 
have to comply with the provisions of paragraph c. section 736, before it would be 
authorized to act as executor or testamentary trustee in this state under appoint
ment therein. 

\Vith respect to the application of sections 178 and 183 G. C. to the question 
at hand. it will he noted that the former section specitically pro\·ides that it shall 
not apply to foreign banking, insurance, building and loan or bond investment cor
porations, while foreign banking, insurance, savings and loan, building and loan 
and bond investment corporations are expressly exempted from the operation of 
section 183 of the General Code by the provisions of section 188 of the General Code. 

l\ly predecessor, Hon. Timothy S. Hogan, giving effect to the provisions just 
noted, exempting foreign banking corporations from the application of section 178 
and 183 General Code, was of the opinion that foreign trust companies are to be 
classed as banking corporations within the meaning of these sections and therefore 
for this reason exempt from the provisions of section 178 and 183 General Code 
(See Attorney General's Reports for 1914, page 1636; 1913, page 73: 1911. page 
789). Jf the conclusion of my predecessor with respect to this particular can be 
assumed to he correct, it of course affords a sufficient answer to the question 
made by you. However, this may be, I am of the opinion that inasmuch as spe
cilic provision has been made in the terms of paragraph (c) of >ection 736 Gen
eral Code. for granting authority to foreign trust companies to transact business 
in this state. this authority, when granted pursuant to the provisions of said sec
tion, is all that is required and that for this reason the provisions of sections 178 
and 183 General Code have no application to such foreign corporations. 

Very truly yours, 
]OSEPH ~lcGHEE, 

Attor11ey-Genera/. 
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476. 

EXEMPTED VILLAGE SCHOOL DISTRICT-CANNOT BE TRA~S
FERRED TO ADJOINING RURAL SCHOOL DISTRICTS. 

There is no provision of law in Ohio whereby territory of an exempted' village 
school district can be transferred to a1~ adjoining rural school district. 

CoLUMBus, OHio, July 27, 1917. 

C. H. CuRTISs, Prosewting Attorney, Ravenna, Ohio. 
DEAR SIR :-In your letter of July 5, 1917, you submit for my opinion the fol

lowing statement of facts: 

"Kent village school district with territory contiguous both within and 
without the corporate limits of said village, wholly within this county, is 
exempt from the supervision of the county district, under authority of 
section 4688 of the General Code. 

"Franklin township rural school district surrounding said village school 
district, also wholly within this county, is under the control of the county 
school district, under authority of section 4684 of the General Code. 

"It is desired by the boards of education of these districts to transfer 
territory from said village school district to said township rural school 
district. 

"1st. Can this. under the present provisions of the several sections of 
our General Code, now in force, lawfully be done? 

"2nd. If so, how, and what is the proceedure? 
"3rd. Does the repeal of section 4693 of the General Code bar such 

transfer by mutual agreement of said boards?" 

General Code section 4688 to which you refer provides when a village school 
district might originally be exempted from the supervision of the county board of 
edycation. It reads as follows: 

"The board of education of any village school district containing a vil
lage which according to the last federal census had a population of three 
thousand or more, may decide by a majority vote of the full membership 
thereof not to become a part of the county school district. Such village 
district by notifying the county board of education of such decision before 
the third Saturday of July, 1914, shall be exempt from the supervision of 
the board.'' 

General Code section 4688-1 provides under what circumstances a board of 
education of a village may order a census to be taken of the population of the 
district. It provides in part: 

"* * * If the census shows a population of three thousand or more 
in the village school district, and said census is approved by the super
intendent of public instruction, then said district shall, upon notification by 
the district board of education of said village school district, be exempted 
from the supervision of the county board of education." 

Section 4684 provides that each county, exclusive of the territory which is em-
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braced in any city school district, and the territory which is embraced in any vil
lage school district exempted from the supervision of the county board of education 
by the provisions of section 4688 and 4688-1 before mentioned, and the territory 
detached for school purposes from said county, and including the territory at
tached to said county for school purposes, shall constitute the county school district. 
That is to say, the territory over which the county board of education has juris
diction, is all that territory of the county including the territory of any other county 
which is attached to the county for school purposes, and excluding all that ter
ritory within the county which is detached for school purposes; and also excluding 
any city school district and any exempted village school district. 

The county board of education is given authority by section 4696 G. C. to 
transfer a part or all of a school district of the county school district to an ad
joining exempted village school district or to a city school district, or to another 
county school district. Such transfer can only be made provided at least 50 per 
cent. of the electors of the territory to be transferred petition for such transfer, 
and such transfer must be made provided at least 75 per cent. of the electors of 
the terrritory petition for such transfer; but there is nothing in our school laws 
which permits territory to be transferred from a city school district or an ex
empted village school district to a rural school district. When territory is once 
attached to a city school district, or to an exempted village school district, there is 
no way under our school laws to detach the same. Prior to the school code which 
was enacted in 1914, such transfer of territory from one school district .to an
other school district could be made by the mutual agreement of the several boards 
of education affected, under and by authority of section 4693 G. C.; but said sec
tion was repealed when the new school code was enacted, and no similar provision 
to that contained therein has been enacted in its place. 

I must, therefore, advise you that territory of an exempted village school dis
trict cannot be transferred to a rural school district. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 
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477. 

POWER OF GENERAL ASSEMBLY TO REGULATE THE PRICE OF COAL 
AND FOOD PRODUCTS. 

CoLuMBUS, OHIO, July 27, 1917. 

HoN. H. H. TIMBY, State Senator, Ashtabula, Ohio. 
DEAR Sm:-You have invited my opinion as to the power of the general assem

bly of Ohio to fix or to regulate the price of coal. I am g41d to be able to comply witJ! 
your request, i,n that I have on my own motion caused an investigation to be made of 
this questi(>n. Alarmed at the eituation which has been developing in this state, and 
perhaps eLsewhere, during the past few months, and feeling that the power of the state 
might ha~e to be exerted for its control, I had thought it best to ascertain how f~r 
that power m}ght extend. 

The opinion which is sent to you is the result of the investigation to which I have 
referred, and the manner of the treatment of the subject is accounted for thereby 
I ask you, therefore,. to accept this statement as a species of apology for the length 
of the opinion and the method of approach to the solation of the questions which are 
discussed therein. · 

It is obvious that any effort to regulate the price of a commodity by legislation 
would naturally be ascribed to the exercise of the so~~alled "police power." On close 
analysis it would seem that there is really no such thing as police power-or rather 
that in its broadest sense the police power is merely the power to make laws-the 
general legislative power. Upon the exercise of any legislative power the constitu
tions, state and federal, impose certain limitations. Some of these, in which we are 
primarily intersested, are in the nature of guaranties of individual rights. Thus there 
is the inviolable right of private property; the right of personal liberty, of which one 
may not be deprived without due P-!=OCess of law. Growing out of one or the other 
of these primary and c"onstitutionally guaranteed rights (the exact source being im
material for present purposes) is the :r:ight to make contracts respecting the dispo
sition of property. Whether this a part of one's property rights or an attribUte of 
his personal right of liberty, the right is certainly protected by constitutional limit 
tations. 

But, obviously, there is no such thing as an absolute right to make contracts; 
for if there were the legislative power would be limited to the control of men in their 
non-contractual relations. 

Unless, therefore, we are to assume that no legislature operating under a written 
constitution, like those which we have, can in any manner prevent the doing of a thing 
which may be made the subject of a contract, we must conclude that the right to make 
contracts is like other rights of personal liberty and property-subject to control by 
the legislature. 

Thus, the constitutionally guaranteed right of personal liberty does not imply 
that the individual is at liberty to defraud his neighbor, and he may be punished for 
obtaining money by false pretenses, even though he does this through the medium 
of a contract. 

Logically, therefore, the poJice power would seem to extend to all contracts, though 
there may be limitations upon its exercise in all cases. 

These propositions are elementary and do not require the support of the mul
titude of adjudicated cases which might be cited to sustain them. The quotation 
of the general statements of two of the leading commentators on the general subject, 
representing two generations, will be sufficient. 

"All contracts and all rights, it is declared, are subject to this power; 



.\ TTOR~EY -GE~ER.\L. 1303 

(citing Fire Insurance Co. v. Railroad Co., 175 L. S. 91, (insurance regula
tion); Trust Co. v. Krumseig, 172 U.S. 351 (usurious contracts), etc.; and 
quoting at length from Allgeyer v. Louisiana, 165 U. S. 578, including the 
following language of Mr. Justice Peckham therein: 

" 'In the privilege of pursuing an ordinary calling or trade and of ac
quring, holding, and selling property * * * must be embraced the right 
to make all proper contracts in relation thereto, and although it may be 
conceded that this right to contract in relation to persons or property, or to 
do business within the jurisdiction of the state, may be regulated and some
times prohibited when the contracts or busines conflict with the policy of the 
state as contained in the statutes, yet the power * * * can not extend 
to prohibiting the citizen from making contracts * * * (outside of the 
limits and jurisdiction of the state, and which are also to be performed out
side of such jurisdiction * * *); and not only may regulations which 
affect them be established by the state, but all such regulations must be sub
ject to change from time to time, as the general well-being of the community 
may require, or as the circumstances may change, or as experience may dem
onstrate the necessity, (Citing the leading early case of Thorpe v. Rutland 
& Burlington R. R. Co., 27 Vt. 14Q-a case which will be found very frequently 
cited in the early decisions of the supreme court of Ohio on the nature of the 
police power.) * * * 

"The limit to the exercise of the police power in these cases must be 
this: the regulations must have reference to the comfort, safety, or welfare 
of society; (citing numerous cases, the general purport of which is to the effect 
that police regulations can not be purely arbitrary, and must have some 
reasonable tendency to promote a public as distinguished from a private 
or a class good.) 

" 'Cooley's Constitutional Limitations, 7th Ed., pages 833 et seq.' 

"From the mass of decisions, in which the nature of the power has been 
discussed, and its application either conceded or denied, it is possible to evolve 
at least two main attributes or charaP.teristics which differentiate the police 
power; it aims directly to secure and promote the public welfare, and it does 
so by restraint and compulsion " * * a detailed examination of statutes 
and decisions * * * will reveal the police power not. as a fixed quantity, 
but as the expression of social, economic and political conditions. * * *" 

"The care of the public welfare, or internal public policy, has for its ob
ject the improvement of social and economic comlitions affecting the com
munity at large and collectively, with a view to brinr,ing about 'the greatest 
good of the greatest number.' The organized activity of the community 
is based upon the fact or belief that certain conditions essential or favorable 
to all alike can not be obtained at all or without great waste and difticulty 
by private effort, and also that in cert~in respects individual activity is anti
social, i. e., accomplishes its ends by sacrificing the interests of the ma;;s or 
of great portions of il1e community. The state supplies the former defect 
by collective communal action, and meets the latter by restraint and com
pulsion exercised over individuals. * * * 

"Custom and a sense of propriety demand of the individual that he sub
ordinate and adapt the exercise of his rights to manifest social interests and 
requirements, and the disregard of this obligation appears as a wrong. Thus 
most of the self-evident limitations upon liberty and property in the interest 
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of peace, safety, health, order and morals are punishable at common law as 
nuisances. It is with reference to these obvious restraints that the maxim 
has been proclaimed: sic utere tuo ut alienum non laedas. 

"But no community confines its care of the public welfare to the en
forcement of the principles of the common law. The state * * " exer
cises its compulsory powers for the prevention and onticip('tion of wrong by 
narrowing common law rights through conventional restraints and positive reg
ulations which are not confined to the prohibition of wrongful acts. It is this 
latter kind of state control which constitutes the essence of the police power. The 
maxim of this power is that every individual must submit to such restraints in 
the exercise of his liberty or of his rights of property as may be required to re
move or reduce the d.:mger of the abuse of these rights on the part of those who are 
unskilful, careless ar unscrupulous. * * * 

"Broadly speaking, there are, * * * three spheres of activities, 
conditions and interests which are to be considered with reference to the 
police power; a conceded sphere affecting safety, order and morals, covered 
by an ever increasing amount of restrictive legislation; a debatable sphere, 
that of the proper production and distribution of wealth, in which legisla
tion is still (1904) in an experimental stage, and an exempt sphere, that of 
moral, intellectual and political movements, in which our constitutions pro
claim the principle of individual liberty." 

Freund Police Power, sections 3, 8, 15. 

The next question which arises is as to whether or not there is any distinction 
among the various possible terms of a contract with respect to their subjection to 
the police or legislative power. The constitutions make no such distinction. They 
do not protect the agreement as to price by express provision to any greater extent 
than they protect the agreement as to any other possible terms of a contract. So 
that on principles such as would be applied to the interpretation of any other written 
instrument it would follow that if it be established that the legislative power may 
circumscribe other terms of a contract, it may also control this particular term. 

However, certain economic theories--or perhaps truths-seem to have crept into 
the interpretation of our constitutions in this respect at an early date, and a peculiar 
sancity seems to have been tacitly assumed by writers and courts to be attached to 
the right by contract to fix the price of a cornrnodity or the charge for a service. 

It is probable that the idea underlying the distinction which seems to have been 
tacitly assumed or vaguely drawn is that price regulation ordinarily can not accom
plish the only public end which could be assumed to justify it; that because it is eco
nomically unsound and does not work in practice, simply because the producers or 
possessors of commodities, or those skilled in or equipped for particular occupations, 
will not part with such cornrnodities or exercise such occupations unless induced to 
do so by what may appeal to them-not to the legislature-as the assurance of an 
adequate return, therefore such legislation can not be justified on the ground of public 
necessity. In other words, if, as will be hereinafter assumed, public necessity is the 
essential requisite to the valid exercise of the police power, a statute which because 
of the operation of economic laws would fail to realize its purpose would not satisfy 
this requirement and would, therefore, not be valid. Stating in in still another way: 
The somewhat vague distinction that seems to have been supposed to exist here may 
rest upon the idea that the repeal or amendment of economic laws is not a proper 
subject for the municipal law, simply because the latter is inadequate to deal with 
the former. 
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However, the distinction just described will be found recognized to some extent 
in the early cases. On this point again it is felt that quotations from the leading 
text writers will be sufficient. 

"In the early days of the common law it was sometimes thought neces
sary, in order to prevent extortion, to interfere, by royal proclamation or 
otherwise, and establish the charges that might be exacted for certain com
modities or services. The price of wages was oftener regulated than that of 
anything else, the local magistrates being generally allowed to exercise au
thority over the subject. The practice was followed in this country, and 
prevailed to some extent up to the time of independence. Since then it has 
been commonly supposed that a general power in the state to regulate prices 
was inconsistent with constitutional liberty." 

Cooley's Constitutional Limitations, 7th Ed., page 870. 

"It is true that popular, legislative and judicial sentiment alike are op
posed to the recognition of an indiscriminate power to regulate charges." 

Freund Police Power, section 378. 

"The English and the early American bws fixing the prices of labor and 
other commodities in private businesses were. never successfully enforced, 
and either became obsolete soon after their passage or were repealed, and the 
whole scheme of governmental regulation of prices was abandoned as eco
nomically inexpedient. There are few instances in the United States of di
rect regulation of prices in business of a strictly private nature. There is a 
strong and prevalent feeling that a general legislative power to regulate 
private business, to prescribe the conditions under which it may be carried 
on, and to fix the price of commodities and services would be a deprivation 
of liberty and property guaranteed under the American constitutional system 
and would be contrary to the geninR of AmPrican in~titutions. * * * 

"Whether there is under the American constitutional system a general 
legislative power to fix prices in private business is an open question. The 
views of many on questions of economicl:l and expediency, and on the proper 
functions of the state, would undoubtedly oppose the exercise of such power. 
But it may well be that a time will come when dominant public sentiment 
"\\<ill incline less to the laissez1aire and more to the socialistic idea of the 
state. * * *" 

Prof. E. A. Gilmore, University Law School, in the Green Bag, Vol. 
17, page 627 (1905): 

"It must always be remembered that the circumstances and conditions 
rendering permissible so strong an exercise of the police power as the regula
tion of rates and prices are not the same as the circumstances and conditions 
that might justify some other exercise of that power like the regulation of 
the times, places, or manner in which the business may be carried on." 

N. Matthews, Jr., and W. G. Thompson, 15 Harvard Law Review 
249, 254 (1901). 

The significance of this statement lies in the implicit assumption that the regu
lation of prices is a "stronger" exercise of the po ice power than other regulations per· 
taining to the conduct of a business. 
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"The instinct of modern lawyers is to regard rate regulation as an anom
alous encroachment upon the freedom of the individual, confined by our consti
tution to a small class of so-called 'public callings' which has definitely ascer
tained limits." 

Note, Harvard Law Review, November, 1914, 28 H. L. R., 85. 

"A most interesting question, * * * is the right of the government 
to regulate prices and charges for things and services. The exercise of this 
power was quite common in past ages, and there appeared to be no well defined 
limitations upon the power, if any at all were recognized. But under a con
stitutional and popular governii!ent, there must necessarily be some limi
tation. It is a part of the natural and civil liberty to form business relations, 
free from the dictation of the state, that a like freedom should be secured and 
enjoyed in determining the conditions and terms of the contract which con
stitutes the basis of business relation or transaction. It is, therefore, the 
general rule, that a man is free to ask for his wares or his services whatever 
price he is able to get and others are willing to pay, and no one can compel him 
to take less, although the price may be exorbitant as to become extortionate. 

* * *" 

Tiedeman on State and Federal Control of Persons and Property, Vol. 
1, Sec. 96 (1900). 

"After the adoption of our federal and state constitutions, it seems to 
have been generally assumed that such legislation (fixing prices and rates) 
would be inconsistent with the American idea of constitutional freedom of 
action. Not that the forefathers anywhere inserted express prol)isions against 
such legislation in their organic laws, but the supposed inconsistency was 
drawn indirectly from several constitutional provisions, and because it was 
supposed to be against the general spirit of our institutions. In other words, 
it was assumed to be a part of the natural and civil liberty guaranteed by 
American institutions to form business relations and to make contracts free 
from state interference, and this was thought to include the right of everyone 
to ask for his wares or services whatever price he was able to get and others 
were willing to pay." 

Address of Gustavus A. Finkelnburg, before Missouri State Bar Associa
tion, 32 American Law Review, 501 (1898). 

"The spectacle of a government that cannot prohibit a contract merely 
because two grown persons desire to make it, is so utterly absurd as to be 
quite beyond the region of discussion if government of any kind is to continue. 
The wisdom of the particular interference may be debatable, but it is simply 
ridiculous to assert that a state has no right to inferfere with the individual's 
right to contract when courts uphold the power of the state to forbid a harm
less wager, the contracting of a debt for whiskey, and a promise to pay a 
larger price for a risky loan of money than for one as secure as the state itself. 

* * * 
"The most striking instance, however, of the loss of an anchorage in 

constitutional interpretation is to be seen in Budd v. New York, (14:3 U. S. 
517) * * *, while the sole question was the power of a state to regulate 
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prices charged by a grain elevator, not one person, counsel or court, seem 
to have started with the simple inquiry-where is the clause in the constitu
tion which prohibits such a thing? * * * 

"It may be very disagreeable to accept the proposition that the legisla
ture of a state can alter prices; * * * but it is plain this is the case un
less there is a restriction imposed by something that is not in the constitu
tion " * *" 

Richard C. McMurtrie, m American Law Register and Review, Jan
uary, 1893, Vol. 32, page l. 

"If the price of wheat cannot be regulated on the ground of property,·why 
are not laws against corners in wheat void on the ground that they interfere 
with the sacred rights of private property"? Against the main proposition 
of the railway companies in the Granger cases, the possible ground for the 
decision was indeed stronger than it seemed. It is the same as the broad 
ground of the common law when it strikes at combinations to raise prices and 
brands them as illegal-the ground that price is a public matter, and regula
tions of price which the people desire the people can enforce." 

William :Craper Lewis, 32 American Law Register, page 9 (1893). 

The above questions have prepared us for the following observations: 

(1.) Though few, if any, courts of standing and authority had down to the end 
of the first decade o.f the twentieth century ever actually held that the right of the seller 
to fix the price was a peculiarly sacred and inviolable right, so that as to ordinary or 
''private" businesses the power to regulate prices was withheld from the legislature 
yet that was the general opinion of lawyers and, as will be shown, the tacit assumption 
of courts. Regulations of sales and businesses, whether private or quasi public, mul
tifarious in their character and affecting practically every other term of the contract 
of sale excepting that of price had been enacted, yet it was assumed-never decided 
by any important court-that the one clement of price was peculiarly sacred. All 
of the discriminating commentators note that this was a mere assumption and text 
writers such as Cooley, Tiedeman and Freund either do likewise or merely make the 
broad statement, without being able to cite a single case in support of it. 

(2.) The justification for such an assumption lay, therefore, not in anything 
which the courts had actually decided, but rather in the reasons which had been assigned 
particularly by the supreme court of the lJnited States in certain cases for upholding 
price or rate regulations in those cases. That is to say, the courts, as will be shown 
sustainedJcertain rate regulations, but sustained them apparently because of certain 
static facts concerning the nature of the business regulated: the implication being 
that if those facts had not been present the regulation would have been unconstitutional. 

Thus, in the "Elevator Cases" and the so-called "Granger Cases" the supreme 
court of the United States, adopting Lo~d Hale's phrase coined by him in his treatis 
De Portibus Maris, suggested that the right to regulate prices and charges existed 
in some peculiar sense with respect to such businesses as might be charged "with a public 
interest." 

In Munn v. Illinois, 94 U.S., 113, Mr. Chief Justice Waite's opinion contains the 
fol'owing: (Page 123.) 

"The question to be determined i.n this case is whether the general as
sembly of Illinois can, under the limitations upon the legislative power of the 
states imposed by the constitution of ·the United States, fix by law the maxi-
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mum of charges for the storage of grain in warehouses at Chicago and other 
places in the state having not less than one hundred thousand inhabitants, 
'in which grain is stored in bulk, and in which the grain of different owners is 
mixed together, or in which grain is stored in such a manner that the identity 
of different lots or parcels cannot be accurately preserved.' * * * 

"When one becomes a member of society, he necessarily parts with 
some rights or privileges which, as an individual not affected by his rela
tions to others, he might retain. 'A body politic,' as aptly defined in the 
preamble of the constitution of Massachusetts, 'is a social compact by which 
the whole people covenants with each citizen, and each citizen with the 
whole people, that all shall be governed by certain laws for the common 
good.' This does not confer po-w:er upon the whole people to control rights 
which are purely and exclusively private, Thorpe v. R. & B. Railroad Co., 
27 Vt. 143; but it does authorize the establishment of laws requiring each 
citizen to so conduct himself, and so use his own property, as not unneces
sarily to injure another. This is the very essence of govermnent, and has 
found expression in the maxim sic utere tuo ut alienum non laedas. From 
this source come the police powers, which, as was said by Mr. Chief Justice 
Taney in the License Cases, 5 How. 583, 'are nothing more or less than the 
powers of government inherent in every sovereignity, * * * that is to 
say, * * * the power to govern men and things.' Under these powers 
the government regulates the conduct of its citizens one towards another, 
and the manner in which each shall use his own property, when such regu
lation becomes necessary for the public good. In their exercise it has been 
customary in England from time immemorial, and in this country from its 
first colonization, to regulate ferries, common carriers, hackmen, bakers, 
millers, wharfingers, innkeepers, etc., and in so doing to fix a maximum of 
charge to be made for services rendered, accomodations furnished, and 
articles sold. To this day ,statutes are to be found in many of the states 
upon some or all these subjects; and we think it has never yet been suc
cessfully contended that such legislation came within any of the constitutional 
prohibitions against interference with private property. With the fifth 
amendment in force, congress, in 1820, conferred power upon the city of 
Washington 'to regulate' * * • the rates of wharfage at private wharves, 
* * * the sweeping of chimneys, and to fix the rates of fees therefor, * 
* and the weight and quality of bread,' 3Stat. 587, section 7; and in 1848, 
'to make all necessary regulations respecting hackney carriages and the 
rates of fare of the same, and the rates of hauling by cartmen, wagoners, 
carmen and draymen, and the rates of commission of auctioneers,' 9 id, 
224, section 2. 

"From this it is apparent that, down to the time of the adoption of the 
fourteenth amendment, it was not supposed that statutes regulating the 
use, or even the price of the use, of private property necessarily deprived 
an owner of his property without due process of law. Under some circum
stances they may, but not under all. The amendment does not change 
the law in this particular; it simply prevents the state from doing that which 
will operate as such a deprivation. 

''This brings us to inquire as to the principles upon which this power 
of regulation rests, in order that we may determine what is within and what 
without its operative effect. Looking, then, to the common law, from whence 
came the right which the constitution protects, we find that when private 
property is 'affected with a public interest, it ceases to be juris privati only.' 
This was said by Lord Chief Justice Hale more than two hundred years 
ago, in his treatise De Portibus Maris, 1 Harg. Law Tracts 78, and has been 
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accepted without objection as an essential element in the law of property 
ever since. Property does become clothed with a public interest when used 
in a manner to make it of public consequence, and affect the community 
at large. When, therefore, one devotes his property to a use in which the 
public has an interest he, in effect, grants to the public an interest in that 
use, and must submit to be controlled by the public for the common good, 
to the extent of the interest he has thus created. He may withdraw his 
grant by discontinuing the use; but, so long as he maintains the use, he 
must submit to the control." 

The chief justice thereupon quotes from Lord Hale's treatise respecting the fixing 
of charges for ferries, wharves and warehouses, citing as to the latter Aldnutt v. Inglis, 
12 East 527, in which Lord Ellenborough had said: 

"There is no doubt that the general principle is favored, both in law 
and justice, that every man may fix what price he pleases upon his own 
property, or the use of it; but if for a particular purpose the public have a right 
to resort to his premises and make use of them, and he have a monopoly 
in them for that purpose, if he will take the benefit of that monopoly, he 
must, as an equivalent, perform the duty attached to it on reasonable terms. 
* * *" 

"It is enough that there exists in the place and for the commodity in 
question a virtual monoply of the warehousing for this purpose, on which 
the principle of law attaches, as laid down by Lord Hale in the passage re
ferred to (that from DepiYftibus Maris already quoted), which includes the 
good sense as well as the law of the subject." 

The opinion of the chief justice proceeds as follows: (page 129.) 

"In later times, the same principle came under consideration in the 
supreme court of Alabama.· That court was called upon, in 1841, to decide 
whether the power granted to the city of Mobile to regulate the weight and 
price of bread was unconstitutional, and it was contended that 'it would 
interfere with the right of the citizen to pursue his lawful trade or calling 
in the mode his judgment might dictate;' but the court said, 'there is no motive 
* * * for this interference on the part of the legislature with the lawful 
actions of individuals, or the mode in which private property shall be en
joyed, unless such calling affects the public interest, or private property 
is employed in a manner which directly affects the body of the people. Upon 
this principle, in this state, tavern-keepers are licensed; * * * and 
the county court is required, at least once a year, to settle the rates of inn
keepers. Upon the same principle is founded the control which the legis
lature has always exercised in the establishment and regulation of mills, 
ferries, bridges, turnpike roads and other kindred subjects.! :Mobile v. 
Yuille, 3 Ala. n. s. 140. 
"From the same source comes the power to regulate the charges of common 
carriers, * * * " 
The chief justice then referred to the fact that the Chicago grain elevator facili

ties, so essential to the moving and storage of the crops of the great northwest, 
were under the actual control of relatively few persons and corporations who were 
able to and had agreed among themselves as to rates, so that there was actually present 
in the case a condition of "virtual monoply" in a service absolutely essential to the 
welfare of the public of the whole United States. Summing up his description of the 
situation, the chief justire says: (page 132.) • 
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"They stand, to use again the language of their counsel, in the very 
'gateway of commerce,' and take toll from nil who pass. Their business 
most certainly 'tends to a common charge, and is become a thing of public 
interest and use. Every bushel of grain for its passage 'pays a toll, which 
is a common charge,' and, therefore, according to Lord Hale, every such 
warehouseman 'ought to be under public regulation, viz., that he * "' * 
take but reasonable toll.' Certainly, if any business can be clothed 'with a 
public interest, and cease to be juris privati only,' this has been. It may 
not be made so by the operation of the constitution of Illinois or this statute, 
but it is by the facts." 

The foregoing quotation from the opinion of the chief justice is perhaps all that 
is necessary to bring out the point under discussion. However, to complete the reason
ing of the opinion it is appropriate to call attention to the fact that it was asserted 
by the plaintiffs in error that their warehouses had been established and the capital 
invested in them be~ore any regulation had been attempted, so that they did not at 
the time consciously enter a service already stamped by the legisla.tme as public. 
On this point the chief justice says: 

"It matters not in this case that these plaintiffs in error had built their 
warehouses and established their business before the regulations complained 
of were P,dopted. Whli.t they did WP,s from the beginning subject to the power 
of the body politic to require them to conform to such regulations as might be 
established by the proper authorities for the common good. They entered 
upon their business and provided themselves with the means to cany it on 
subject to this condition. If they did not wish to submit themselves to such 
interference, they should not have clothed the public with an interest in 
their concerns. The same principle applies to them that does to the pro
prietor of a hackney-caniage, and as to him it has never been supposed that 
he was exempt from regulating stat~1teE or ordinances becu.use he had pur
chased his horses and carriages and established his business before the statute 
or ordinance was adopted. 

"It is insisted however, that the owner of property is entitled to a reason
able compensation for its use, even though it be clothed with a public inter
ist, and that what is reasonable is a judicial and not a legislative question. 

"As has already been shown, the practice has been otherwise. In 
countries where the common laws prevails, it has been customary from time 
immemorial for the legislature to declare what shall be a reasonable com
pensation under such circumstances, or, perhaps more properly speaking, to 
fix a. maximum beyond which any charge made would be unreasonable. Un
doubtedly, in mere private contracts, relating to matters in which the public 
has no interest, what is reasonable must be ascertained judicially. But this 
is because the legislature has no control over such a contract. So, too, in 
matters which do affect the public interest, and as to which legislative con
trol may be exercised, if there arc no statutory regulations upon the subject, 
the courts must determine what is reasonable. The controllihg fact is the 
power to regulate at all. If that exists, the right to establish the maximum 
of charge, as one of the means of regulation, is implied. In fact, the common 
law rule, which requires the charge to be reasonable, is itself a regulation 
as to price. Without it the owner could make his rates at will, and compel 
the public to yield to his terms, or forego the use. 

"But a mere common law regulation of trade or business may be changed 
by statute. A person has no property, no vested interest, in any rule of 
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the common law. That is only one of the fonns of municipal law, and is 
no more sacred than any other. Rights of property which have been created 
by the common law cannot be taken away without due process; but the 
law itself, as a rule of conduct, may be changed at the will, or even at the 
whim, of the legislature, unless prevented by constitutional limitations. 
Indeed, the great office of statutes is to remedy d('fects in the common law 
as they are de_veloped, and to adapt it to the changes of time and circum
stances. To limit the rate of charges for services rendered in a public em
ployment, or for the use of property in which the public has an interest, is 
only changing a regulation which existed before. It establishes no new prin
eiple in the law, but only gives a new effect to an old one." 

It was on this last point that l\Ir. Justice Field expressed dissent, stating the 
belief that because no conscious or express or necessarily implied grant to a public 
use had been made, and because no special privileges, such as the franchise of eminent 
domain or the like, had been given by the state to the elevator companies they were 
not in a public calling and their property was not "clothed with a public interest." 
He also argues strongly, although without effect in the light of eubsequent decisions, 
for the right to compensation. Speaking of the Alabama case, he denied the dictum 
therein to the effect that the legislature had the power to "fix the price which one 
shall receive for his property of any kind," saying: 

"If the power can be exercised as to one article, it may as to all articles, 
and the prices of every thing, from a calico gown to a city mansion, may be 
the subject of legislative direction." 

In the "Granger cases" Munn v. lll,inois was merely followed on the points now 
under discmsion. (See 94 U. S., 155, 164, 179, etc.) 

This principle, which as stated, of course, operates as a limitation on the power 
to regulate prices generally, was seemingly at first understood to apply to those bus
inesses which, either by long established custom or by reason of certain natural prin
ciples such as monopolistic character of the service, public necessity for it, the exer
cise of sperially granted privileges and the like, had been recognized to be quasi public 
in character and designated as "public callings." There are, of course, certain pe
culiar rules applicable to such public service or public utility occupations. One who 
enters such an occupation undertakes in contemplation of law to serve all who may 
apply on the same terms. He has declared himself, as it were, a public trustee and 
his personal services or his property devoted to the uses of such occupation become 
impressed with a public trust, the obligations of which he cannot evade so long as 
he continues in the public employment. Authorities are not necessary to illustrate 
the scope of these peculiar rules. 

It was seemingly supposed at the time the supreme court of the United States 
first used the expression "property charged with a public interest" in connection with 
the regulation of prices and charges, that the term was merely another way of des
cribing the class of public service occupations. The conclusion was, for a time at 
least, rather generally assumed that the right to regulate prices and charges by leg
islation was limited to the prices and charges which might be exacted by one whose 
business or property was charged with a public trust, i. e., a public service company 
or individual. 

Judge Cooley wrote his treatise on "Constitutional Limitations'' not long after 
these decisions. Of Munn v. Illinois he says:(page 870) 

"The ground of the decision appears to be that the employment of these 
warehousemen is a public or qua~i public employment; that their property 
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in the business is 'affected with a public interest,' and thereby brought under 
that general power of control which the state possesses in the case of other 
public employments." . 

Speaking of the instances of price regulation mentioned by Chief Justice 
Waite in his opinion, he says: 

"Some of the cases here referred to seem plain enough. Ferries are 
public highways, * * * A hackman exercises a public employment in 
the public street; • • • The rates of toll, when mills grind for toll, are 
usually fixed by law; but there is nothing exclusive in this; the parties may 
make their own bargains, and the legislative rate only controls where the 
parties by implication have apparently acted in reference to it. In England, 
formerlv, the lords of manors, as mill owners, had exclusive rights; and where 
an exclusive 'right exists in one's favor, to compel the public to deal with him, 
there can be no doubt of the right of the state to compel him to deal fairly 
wtth the public. • • *" 

"What circumstance shall affect property with a public interest is not 
very clear. The mere fact that the public have an interest in the existence 
of the business, and are accommodated by it, canpot be sufficient, for that 
would subject the stock of the merchant, and his charges, to public regula
tion. The public have an interest in every business in which an individual 
offers his wares, his merchandise, his services, or his ~ccommodations to the 
public; but his offer does not place him at the mercy of the public in respect 
to charges and prices. If one is permitted to take upon himself a public 
employment, with special privileges which only the state can confer upon 
him, the case is clear enough; and it seems to have been the view of both 
courts in this case, that the circumstances were such as to give the ware
housemen in Chicago, who were the only persons affected by the legislation, 
a 'virtual' monopoly of the business of receiving and forwarding the grain of 
the country to and from that important point, and by the very fact of monop
oly to give their business a public character> affect the property in it with 
a public interest, and render regulation of charges indispensable. * * * 

"In the following cases we should say that property in business was 
affected with a public interest: 1. Where the business is one the following 
of which is not of right, but is permitted by the state as a privilege or fran
chise. Under this head would be comprised the business of setting up lot
teries, of giving shows, etc., of keeping billiard tables for hire, and of selling 
intoxicating drinks when the sale by unlicensed parties is forbidden; also the 
cases of toll bridges, etc. 2. Where the state, on public grounds, renders 
to the business special assistance, by taxation or otherwise. 3. Where, 
for the accommodation of the business, some special use is allowed to be 
made of public property or of a public easement. 4. Where exclusive 
privileges are granted in consideration of some special return to be made to 
the public. Possibly there may be other cases." 

The article by Messrs. Matthews and Thompson, in 15 Harvard L~w Review, 
referred to above, contains the following statement: (Page 250.) 

"The general rule is that the several state legislatures have the power 
to regulate the rates or prices charged for the services rendered or commodities 
sold by persons or corporations engaged in a business affected with a public 
interest or use. 
* * * * * * * * * 

"It would seem as unprofitable 'to attempt any general definition of 
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what constitutes that 'public interest' or 'public use' which renders the busi
ness and property to which it attaches subject to state regulation of rates 
and prices as it is to attempt a definition of the 'police' power itself. * • * 
Certain broad elements of similiarity in the subject matter of the adjudicated 
cases, suggested by the expression 'public service companies' now coming 
into common use, will in some cases serve as a sufEcient criterion." 

Professor Bruce Wyman, writing in Harvard Law Review for February, 1904, 
17 H. L. R., 223, in discussing Munn v. Illinois, says: 

"What businesses then, are so affected with a public interest that they are 
made of such public consequence that the public has an interest in their 
control? " " * Attempts to enforce public duties in respect to the opera
tion of private businesses must always fail by virtue of the guaranties of our 
constitutions; * * * Munn v. Illinois, therefore involves the distinction 
between the regulation permitted in public calling and the police allowed 
in private calling." 

It is true that the writer of this article was speaking to the thesis that actual, 
as well as economic monopoly was a foundation for the exercise of all power which a 
state might exercise over a public calling, the title of his article being, "The Law of 
the Public callings as a Solution of the Trust Problem," and so what he says in in
terpertation of Munn v. Illinois is well enough on the point on which it is written. 

Of course, more might be cited, and under this general heJ.ding all the quotations 
which have previously been made are in point. 

It will be seen that Munn v. Illinois does afford ground for the belief that the 
essential justification for the exercise of the power to regulate prices is that the property 
or business to which such regulations shall apply be "affected with a public interest" 
in the sense that they are devoted to a public use." 

Historically there never was any basis for such an assumption aside from the 
implications arising from the language of the Supreme Court of the "United States in 
the early cases. Thus, from earliest times the prices of things which could not possibly 
be regarded as property charged with a public interest, and the charges in occupations 
which could not by any stretch of imagination be regarded as public employments, 
had been regulated by legislation, not only in England but also in this country, and 
not only under the absolute parlimentary power but also under the limitations of 
·written constitutions. 

The opinion in Munn v. Illinois itself refers to instances of this kind. Thus, 
the charges that bakers and chimney sweeps were mentioned by Chief Justice Waite 
as having been regulated even in the face of constitutionally guaranteed rights and to 
have been sustained in at least one case. There can be no claim that the business of a. 
baker, for example, is a "public calling" in so far as the definition of what constitutes 
a "public calling" must be conditioned by the existence of a monopoly, actual or virtual, 
and yet it has come to be thoroughly established that monopoly is the determining 
test of what constitutes a public calling. (Gas Light Company v. Zanesville, 47 0. S. 1. 
See also, generally, Wyman on Public Service Companies and the articles hereinbefore 
referred to from the pen of that writer.) 

The history of price regulation is interestingly set forth in the article by Pro
fessor Gilmore already referred to. He mentions as the early history examples of price 
regulation the Assizes of Bread, of Ale and of Cloth, by which the price and quantity 
of these articles were fixed with considerable certainty on account of conditions arising 
from the ravages of the terrible Black Death which devastated England in 1348-9. 
He refers to the statute of Labourers, fixing wages and passed in 1349; to further price 
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regulation statutes passed in 1363, 1533, 1543 and 1709. He refers also to the familiar 
and universal example of usury legislation, for which, however, another historical 
reason can be given: Originally the taking of usury was an ecclesiastical offense, 
and probably at the outset such legislation proceeded, as stated by Professor Gilmore, 
"on the theory that the taking of interest is a privilege (not a right) and which may be 
accompanied by restrictions." 

Coming to the colonial history of this country, he enumerates statutes in Mas
sachusetts and New York regulating the prices of various commodities which were 
passed in colonial times or during the Revolution. 

Some additions to the catalog of regulations enumerated by Professor Gilmore 
are to be found in a note to United States v. Ohio Oil Co., 34 Supreme Court, 956, 
28 Harvard Law Rev., page 85. 

The quotation already made from Cooley on Constitutional Limitations shows 
that the learned author of that leading work must have regarded some of these in
stances as anomalous or else to be accounted for on purely historical and, therefore, 
arbitrary grounds. Other writers have simply gone so far as to deny the correctness 
of Munn v. Illinois. (See Tiedeman, section 96.) 

The supreme court of the United States soon had occasion to show what it meant 
by a "business charged with a public interest," and in the celebrated case of Brass 
v. North Dakota it sustained the regulation of rates in a case where the "public interest" 
would have little, if any, foundation to rest on if placed on the footing of a public 
trust. 

First, however, there is the case of Buddv. New York, 143 U.S. 517, in which Munn 
v. Illinois was expressly reaffrmed and explained. In that case there was no express 
departure from the theory of "practical monopoly;" but a discriminating minority of 
the court, in an opinion written by Mr. Justice Brewer, expressed the fear that this 
doctrine could be extended to every possible business, and sought to distinguish a 
public use from a "public interest in the use," saying: 

"There is ·scarcely any property in whose use the public has no interest. 
No man liveth unto himself alone, and no man's property is beyond the touch 
of another's welfare. Everything, the manner and extent of whose use affects 
the well-being of others, is property in whose use the public has an interest. 
Take, for instance, the only store in a little village, all the public of that 
village are interested in it. * * * Does it follow that that village public 
has a right to control these matters (including price)? 
* * * * * * * * * * 

"Surely the matters in which the public has the most interest, are the sup
plies of food and clothing; yet can it be that by reason of this i'nterest the 
state may fix the price at which the butcher must sell his meat, or the vendor 
of boots and shoes his goods? 
* * * * * * * * * * 

"The paternal theory of government is to me odious. The utmost possible 
liberty to the individual and the fullest possible protection to him and his 
property, is both the limitation and duty of government. If it may regulate 
the price of one service, which is not a public service, or the compensation for 
the use of one kind of property which is not devoted to a public use, why may 
it not with equal reason regulate the price of all service and the compensation 
to be paid for the use of all property?" 

The statute sustained in Budd v. New York regulated the prices at which shovel
ling in connection with the service of elevating grain were fixed. 

The Brass case, 153 U. S. 391, forced the court to depart from the test of monop-
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oly. This case involved a statute regulating grain warehouses, and in fact declar
ing all such warehouses to be public warehouses and imposing upon the proprietors 
thereof such positive public duties as well as fixing rates of storage. Nevertheless, it was 

·shown that the warehouse of the plaintiff in error was but one of three at the same 
station on a single railroad; that there was actual competition among the three; that 
there were about six hundred similar elevators in North Dakota owned and operated 
by over one hundred and twenty-five different owners independent of and in com
petition with each other; that in point of fact there were at every railroad station 
in North Dakota at least two competing grain elevators; and that land upon which 
it was practicable to erect a large number of elevators if needed was available at every 
station in North Dakota at which grain was marketed. The court dismissed these 
facts with the short statement that as arguments they were "matters for those who 
make, not for those who interpert the laws,"and seemed to regard the ::\Iunn and 
Budd cases as finally deciding that the grain elevator business as a business was sub
ject to such regulations as were imposed upon it by legislation of North Dakota. 

This decision was rendered by a majority of one of the supreme court of the 
United States. Mr. Justice Brewer, with whom concurred three other justices, in 
his dissenting opinion first objected particularly to the compulsory public service 
feature of the law, which indeed is the weakest feature thereof and one upon which 
the majority opinion finds but little support. Mr. Justice Brewer then called at
tention to the fact that the element of monopoly was wholly absent from the case. 

This case seemed to throw the subject into some confusion; yet some discrimi
nating commentators on the law began to see that the occupations, businesses and 
property which, for the purposes of the rule laid down in the "Granger cases" and 
in Munn v. Illinois, were to be regarded as "charged with a public interest" were 
not limited to the public service occupations. 

Thus, as far back as 1893 and before the decision in Brass v. North Dakota, William 
Draper Lewis advanced, in the article from which quotation has already been made, 
the thesis that "the public as a whole has an interest in price not only in the price 
of railway tickets but in the price of everything sold in the markets of the nation." To 
support this he calls attention to anti-trust laws and laws against cornering com
modities of necessary public consumption, inquiri.np; whether these do not rest for 
their ultimate foundation upon the postulate of a public interest in price. 

Freund in his "Public Power" (written in 1904) commenting upon Brass v. North 
Dakota, sums up his conclusions as follows: 

"(Section 373.) If a greater than the ordinary control is claimed, it 
should be justified by the peculiar conditions of the business affected. 

Omitting those kinds of business which are subject.ed to a special con
trol in the interest of peace, safety, health and morals, and which involve 
only the police power in the narrower sense of the term, the following have 
been classed from time to time as in a special sense public occupations or 
classes of business; at common law, the business of the carrier, innkeeper, 
ferryman, wharfinger, miller; the charactic is frequently indicated by the term 
public or common carrier, etc.; by modern statutes, and in addition to the 
common law, the business of railroads and the telegraph and telephone, 
also the management of turnpikes and canals; storage of grain and tobacco; 
and the business of stock yards; the supply of water, gas, light, heat, and 
power, through pipes and wires; and banking and insurance; under recent 
judicial decisions, also the gathering and distribution of news and market 
quotations. 

"While it may be said that the various classes of business mentioned 
have to do with either transportation, or finance, or the necessaries of life, 
or the staple products of the community, it does not appear that they have 
one common characteristic which could explain the special public interest. 
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"Turning to the special control exercised over them, we find that it 
assumes one or more of the following forms; the regulation of charges; the 
requirement of equal service; requirements in the interest of public con
venience; and requirements and restraints in the interest of financial security. 

"It is then necessary to inquire, to what classes of business each of 
these requirements applies, and how it is justified by the nature of the bus
iness to which it applies. 

"(Section 378.) * * * The justification for regulating charges in 
some particular business would usually be that it constitutes a de jure or a 
de facto monopoly or enjoys special privileges; but it may also be that the 
commodity selected is a necessary of life, or that it is essential to the industrial 
welfare of the community, or that it has been immemorially the subject of 
regulation. Upon this theory it is possible to account for existing legislation 
without conceding legislative power with regard to any and all commodities 
which it may choose to select, and on the other hand to allow for new appli
cations of this power, while subjecting them to an efficient judicial control 
which will undoubtedly be claimed and exercised. * * *" 

Most interesting, however, in this connection is the conclusion of that writer 
in an eleborate note to Winchester & Lexington Turnpike Road Co. v. Croxton, 33 L. 
R. A. 177 (1896). The whole note might well go in as a part of this opinion, but for the 
fact that subsequent decisions have greatly clarified the situation, and rendered un• 
necessary an exhaustive citation of the earlier cases. However, the author of the 
note, writing as stated in the year 1896 and quite soon after the decision in Brass v. 
North Dakota, concludes as his statement of "the general doctrine" that 

"A fair interpertation of the above cases does not limit the doctrine to 
cases of monopoly or virtual monopoly, but extends it to all cases in which 
the property is aflected with the public interest to such a degree that its reg
ulation is demanded by the public welfare. It is difficult, if not impossible, 
to find any legitimate test of this except the judgment of the legislature unless 
the legislative function of declaring public policy is to be transferred to the 
courts." 

This is believed to be an exact and accurate statement of the law. It is the more 
remarkable because of the date when it was written. At that time, as we have seen, 
the conclusion of the writer of the note was still regarded as very debatable. 

At le;ngth, however, the issue was squarely raised in the supreme court of the 
United States in the now celebrated case of German Alliance Insurance Co. v. Lewis, 
233 U. S. 389. In this case a majority of the court, speaking through Mr. Justice 
McKenna, distinctly repudiated the notion, which undoubtedly had theretofore been 
entertained by large numbers of the lawyers and even the courts of the country, that 
insofar as the right to regulate prices and charges was dependent upon the property 
or occupation to which such regulations would apply being "charged with a public 
interest," such right was limited to those occupations which might be grouped together 
under the designation of public service employments. The court rather suggested as 
a definition of what is "property or business charged with a public interest" for the 
purpose of price regulation, that which makes such publ_ic interest virtually dependent 
only upon the public necessity, which in turn is a matter primarily for the considera
tion of the legislature. 

The court in this case sustained a law of Kansas regulating fire insurance rates 
and reposing in effect in the superintendent of insurance of that state powers over 
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fire insurance companies similar in respect of rate making, but not otherwise, to the 
powers exercised over public utilities by the public utilities commission of this state. 
The foro"ing is quoted from the opinion: 

"The basic contention is that the business of insurance is a natural right, 
receiving no privilege from the state, is voluntarily entered into, cannot be 
compelled, nor can any of its exercises be compelled; that it concerns per• 
sonal contracts of indemnity against certain contingencies merely. Whether 
such contracts shall be made at all, it is contended, is a matt~ of private nego
tiation and agreement, and necessarily there must be freedom in fixing their 
terms. And 'where the right to demand and receive service does not exist 
in the public, the correh.tive right of regulation as to rates and charges does not 
exist.' Many elements, it is urged, determine the extending or rejection of 
insurance the hazards are relative and depend upon many circumstances 
upon which there may be different judgments, and there are personal considera
tions as well-'moral hazards,' as they are called. 

"* * * We may put aside, * * * all merely adventitious con· 
siderations and come to the bare and essential one, whether a contract of 
fire insurance is private, and as such has constitutional immunity from regu
lation. Or, to state it differently and to express an antithetical proposition, 
is the business of insurance so far affected with a public interest as to justify 
legislative regulation of its rates? And we mean a broad and definite public 
interest. In some degree the public interest is concerned in every transaction 
constituting the activities of life. But there is something more special than 
this, something of more definite consequence, which makes the public interest 
that justifies regulatory legislation. We can best explain by examples. The 
transportation of property-business of common carriers-is obviously of 
public concern, and its regulation is an accepted governmental power. The 
transmission of intelligence is of cognate character. There are other utilities 
which are denominated public, such as the furnishing of water and light, in
cluding in the latter gas and electricity. We do not hesitate at their regula
tion nor at the fixing of the prices which may be charged for their service. The 
basis of the ready concession of the power of regulation is the public interest. 
This is not denied, but its application to insurance is so far denied as not to 
extend to the fixing of rates. It is said, the state has no power to fix the 
rates charged to the public by either corporations or individuals engaged 
in a private business, and the 'test of whether the use is public or not is whether 
a public trust is imposed upon the property, and whether the public has a legal 
right to the use which cannot be denied;' or, as we have said, quoting counsel, 
'Where the right to demand and receive service does not exist in the public, 
the correlative right of regulation as to rates and charges does not exist. 
Cases are cited which, it must be admitted, support the contention. The 
distinction is artificial. It is, indeed, but the assertion that the cited examples 
embrace all cases of public interest. The complainant explicitly so contends 
urging that the test it applies excludes the idea that there can be a public 
interest which gives the power of regulation as distinct from a public use, 
which, necessarily, it is contended, can only apply to property, not to per
sonal contracts. The distinction, we think, has no basis in principle. (Noble 
State Bank v. Haskell, 219 U. S. 104, 55 L. ed. 112, 32 L. R. A. (N. S.) 1062; 
31 Sup. Ct. Rep. 182, Ann. Cas. 1912A, 487), nor has the other contention that 
the service which cannot be demanded cannot be regulated.'' 

Coming now to Munn v. Illinois, :\Ir. Justice :\IcKenna explains, and, it must be 
admitted, extends the doctrine of that case, speaking of it in part as follows 
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"That the case had broader application than the use of property is mani
fest from the grounds expressed in the dissenting opinion. The basis of the 
opinion was that the business regulated was private and had 'no special 
privilege connected with it, nor did the law ever extend to it any greater protec
tion than it extended to all other private business.' The argument encou
tered opposing examples, among others, the regulation of the rate of interest 
on money. The regulation was accounted for on the ground that the act 
of parliament permitting the charging of some interest was a relaxation of a 
prohibition of the common law against charging any interest; but this ex
planation overlooked the fact that both the common law and the act of parlia
ment were exercises of government regulation of a strictly. private business 
in the interest of public policy, a policy which still endures and still dictates 
regulating laws. Avainst that conservation of the mind which puts to question 
every new act of regulating legislation, and regc.rds the ·legislation invalid or 
dangerous until it has become familiar, government-state and national-has 
pressed on in the gerteml welfare; and our reports are full of cases where in instance 
after instance the exercise of regulation was resisted and yet sustained against 
attacks asserted to be justified by the constittttion of the United States. The dread 
of the moment having passed, no one is now heard to say that rights were restricted 
or their constitutional guaranties impaired." 

Naturally enough, Budd v. New York and Brass v. North Dakota were next con
sidered. Omitting the discussion of them as found in Mr. Justice McKenna's opinion, 
the following conclusions respecting the trend of the prior decisions of the court were 
expressed by :Hr. Justice l\IcKenna: 

"The cases need no explanatory or fortifying comment. They demon
strate that a business, by circumstances and its nature, may rise from private 
to be of public concern, and be subject, in consequence, to governmental regula
tion. And they demonstrate, to apply the language of Judge Andrews in 
People v. Budd (117 N Y. 27, 5 L. R. A. 559, 15 Am. St. Rep. 460, 22 N. E. 
670), that the attempts made to place the right of public regulation in the cases 
in which it has been exerted, and of which we have given examples, upon the 
ground of special privilege conferred by the public on those affected cannot 
be supported 'The underlying principle is that business of certain kinds hold 
such a peculiar relation to the public interests that there is superinduced 
upon it the right of public regulation.' Is the business of insurance within 
the principle? It would be a bold thing to say that the principle is fixed. ine astic, 
in the precedents of the past, and cannot be applied though modern economic con
ditions mc,y make necessary ot beneficial its application. In other words, to 
say, that government possessed at one time a greater power to recognize 
the public interest in a business and its regulation to promote the general 
welfare than government possesses today. 

"We proceed, then, to consider whether the business of msurance is 
within the principle." 

Thereupon, Mr. Justice McKenna traces the history of such legislation in the regu
lation of fire insurance business or fire insurance companies as had grown up in the 
several states and had been accepted as of unquestioned constitutionality or, where 
questioned, had been sustained; such as the requirement of a reserve fund, the pre
scribing of standard form of contracts (as to which, it will be observed, every possible 
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item of the contract is not merely regulated but absolutely fixed by law, excepting 
the one matter of consideration), making the business a franchise and limiting it to 
corporations, prescribing investments, and concluding with the statement that 

"In other words, the state has stepped in and imposed conditions upon the 
companies, restraining the absolute liberty which businesses strictly private 
are permitted to exercise." 

"Those regulations exhibit it to be the conception of the lawmaking 
bodies of the country without exception that the business of insurance so far 
affects the public welfare as to invoke and require governmental regulation. 
A conception so general cannot be without cause." 

Mr. Justice McKenna then went on to demonstrate that insurance is merely a device 
by which losses are spread over a large territory. In other words, that it is a social 
institution rather than an individual one. He concludes as follows: 

"We can see, therefore, how it has come to be considered a matter of 
public concern to regulate it, and, governmental insurance has its advo
cates and even examples. Contract~ of insurance, therefore, have greater 
public consequence than contracts between individuals to do or not to do a 
particular thing whose effect stops with the individuals. We may say in . 
passing that when the effect goes beyond that, there are many examples 
of regulation. Holden v. Hardy, 169 U. S. 366, (42 L. ed. 780, 18 Sup. Ct. 
Rep. 383); Griffith v. connecticut, 218 U. S. 563, (54 L ed. 1151, 31 Sup. Ct. 
Rep. 132;) Muller v. Oregon, 208 U. S. 412, (52 L. ed. 551, 28 Sup. Ct. Rep. 
324, 13 Ann. Cas. 957); Mutual Loan Co. v. Martell, 222 U.S. 225) (56 L. ed. 
175, 32 Sup. Ct. Rep. 74, Ann. Cas. 1913B, 529); Schmidinger v. Chicago, 
226 U. S. 578, (57 L. ed. 364, 33 Sup. Ct. Rep. 182); Chicago, B. & Q. R. Co. 
v. McGuire, 219 U. S. 549, 55 L. ed. 328, 31 Sup. Ct. Rep. 259; Noble State 
Bank v. Haskell, 219 U. S. 104, 55 L. ed. 112, 32 L. R. A. (N. S.) 1062, 31 
Sup. Ct. Rep. 182, Ann. Cas. 1912A, 487. 

"Complainant feels the necessity of accounting for the regulatory state 
legislation and refers it to the exertion of the police power; but, while ex
pressing the power in the broad language of the cases, seeks to restrict its 
application. Counsel states that this power may be exerted to 'pass laws 
whose purpose is the health, safety, morals, and the general welfare of the 
people.' This admission is very comprehensive. * • * 

"But it is said that the reasoning if the opinion has the broad reach of 
subjecting to regulation every act of human endeavor and the price of every 
article of human use. We might, without much concern, leave our dis
cussion to take care of itself against such misunderstanding or deductions. 
The principle we apply is definite and old, and has, as we have pointed out, 
illustrating examples. And both by the expression of the principle and the 
citation of the examples we have tried to confine our decision to the regula
tion of the business of insurance, it having become 'clothed with a public 
interest,' and therefore subject 'to be controlled by the public for the com
mon good.' 

"If there may be controversy as to the business having such character, there 
can be no controversy as to what follows from such character if it be estab
lished. It is idle therefore, to debate whether the liberty of contract guaranteed 
by the constitution of the United J:!tates is more intimately involved in price 
regulation than in the other forms of regulation as to the validity of which there 
is no dispute. The order of their enactment certainly cannot be considered 
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an element in their legality. It would be very rudimentary to say that meas
ures of government are determined by circumstances, by the presence or im
minence of conditions, and of the legislative judgment of the means or the 
policy of removing or preventing them. The power to regulate interstate 
commerce existed for a century before the Interstate Commerce Act was passed, 
and the commission constituted by it was not given authority to fix rates 
until some years afterwards. Of the agencies which those measures were 
enacted to regulate at the time of the creation of the power, there was no 
prophecy or conception. Nor was the regulation immedate upon their exist
ence. It was exerted only when the size, number and inAuence of those agencies 
had so increased and developed as to seem to make it imperative. Other 
illustrations readily occur which repel the intimation that the inactivity of 
a power, however prolonged, militates ag:ainst its legality when it is exercised. 
United States v. Delaware & Hudson Co., 213 U. S. 366. It is oftener the 
existence of necessity rather than the prescience of it which dictates legis
lation. And so with the regulations of the business of insurance. They 
have proceeded step by step, differing in different jurisdictions. If we are 
brought to a comparison of them in relation to the power of government, 
how can it be said that fixing the price of insurance is beyond that power 
and the other instances of regulation are not? How can it be said that the 
right to engage in the business is a natural one when it can be denied to 
individuals and permitted to corporations? How can it be said to have the 
privilege of a private business when its dividends are restricted, its invest
ments controlled, the form and extent of its contracts prescribed, discrimi
nations in its rates denied, and a limitation on its risks imposed? Are not 
such regulations restraints upon the exercise of the personal right-asserted 
to be fundimental--of dealing with property freely, or engaging in what 
contracts one may choose, and with whom and upon what terms one may 
choose? 

"We may venture to observe that the price of insurance is not fixed over 
the counters of the companies by what Adam Smith calls the higgling of 
the market, but formed in the councils of the unden\Titers, promulgated in 
schedules of practically controlling constancy which the applicant for in
surance is powerless to oppose, and which, therefore, has led to the assertion 
that the business of insurance is of monopolistic character and that 'it is illu
sory to speak of a liberty of contract.' It is in the alternative presented 
of accepting the rates of the companies or refraining from insuranc~, busi
ness necessity impelling if not compelling it, that we may discover the in
ducement of the Kansas statute; and the problem presented is whether 
the legislature could regard it of as much moment to the public that they 
who seek insurance should no more be constrained by arbitrary terms than 
they who seek transportation by railroads, steam, or street, or by coaches 
whose itinerary may be only a few city blocks, or who seek the use of grain 
elevators, or be secured in a night's accommodation at a wayside inn, or 
in the weight of a five cent loaf of bread. We do not say this to belittle 
such rights or to exaggerate the effect of insurance, but to exhibit the prin
ciple which exists in all and brings all under the same governmental power." 

Mr. Justice Lamar, with whom concurred the Chief Justice and Mr. Justice 
Van Devanter dissented. This dissent shows the full length to which the majority 
opinion really goes. It draws the line just where the commentators had assumed 
that it would be drawn, viz: between the regulation of other items of a contract or 
attributes of a business and the regulation of price. The temptation is to quote this 
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dissenting opinion, but it is sufficient to observe that it sticks to the theretofore gen
erally (though, as we have shown, by no means universally) accepted (and as we have 
shown, rather assumed than established) doctrine that is expressed in the following 
two statements: 

(1) That there is an essential difference between fixing price and 
regulating other elements of a contract. 

(2) That the public right to fix prices is limited to the public callings, 
i. e., property or businesses devoted to a public use. 

It will be observed that the foregoing statement of the clash between the ma
jority and the minority of the supreme court in this case is as to the definition of the 
phrase "charged with a public interest," the majority holding that such phrase was 
not limited in import to the public callings and the minority contending that it is. 

"Upon principle, however, I am impressed with the thought that the real decision 
in the case is better understood if we discard entirely as misleading the qualification 
expressed in the phrase "charged with a public interest." For if we come to define 
what that phrase as interpreted by the majority of the court means we must inevitably 
come to the conclusion that it signifies and extends to any "business," as such, the 
sociological aspects of which at any given time may take on a preponderant public 
interest in the eyes of ~he lawmaking power-not in the first instance at least, of the 
courts. That is to say, a business is charged ·with a public interest in the sense that 
its charges or prices may be regulated whenever a strong and preponderant public 
sentiment, expressing itself in legislation, finds that the public interest, i e., the public 
necessity, requires that it shall be so regulated. And the fact of public interest so 
defined can not be, as Mr. Justice McKenna well says, determined on purely histor
ical grounds nor can the power of the legislature respecting a given business be denied 
merely because in the remote past such business was not deemed to be, or in point 
of fact was not, so "charged with a public interest." In short, there is no such thing 
as a catalogue of businesEes which in this sense are "charged with a public interest," 
whatever may be the case with respect to those which are "public callings." The 
result of all this is, it is felt, better expressed when we say the test of the power to 
regulate prices of a given commodity or the charges of a given business is merely the 
same test that must be applied to the exercise of the police power in any given instance. 
The question is: Is the public necessity such as reasonably to justify the legislature 
in assuming the power to regulate the price of a given commodity? If it is, then the 
police power extends that far and the property or business affected is, for the purpose 
of the rule, "charged with a public interest." How much simpler it would be merely 
to leave out this last qualification and to admit, as the minority opinions in the Kansas 
and North Dakota cases insist is the result of the majority opinions in those cases 
that the phrase ' charged with a public interest" really has no legal significance other 
than as a general term descriptive of that justification for the exercise of the police 
power which may occasion the regulation of prices without regard to any hard and 
fast classification of occupation or property. 

The cases and the other authorities quoted, classified on the basis suggested by 
the phrase which has been discussed, really present two extreme views, 

First, The public has an interest only in the prices or charges of such 
businesses as constitute public callings, and 

Second. That the public has an interest in this sense in price in the 
abstract, at least in the prices of all commodities and services greatly neces
sary to the public. 

It is believed that the truth lies between these two extremes and can be discovered 
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best by ignoring entirely the phrase which has been the subject of so much debate. 
I feel that it is true that almost any business and almost any attribute of any business 
or any term of any contract relating to any business may, under sutfcient facts, invoke 
the regulatory or police power of the state, and that it is misleadng to try to classify 
either businesses or terms of contracts with respect to the application of the police 
power to them. 

The so called "police power" may be likened to the individual right of self de
fense.· It is the correlative right which society possesses and may exercise through 
governmental rules. The individual right of self defense is limited by the rule· of 
necessity. In like manner, in theory at least, the social right of self defense against 
the aggressions of individuals through so called "police regulation" is limited by the 
same rule of necessity. 

It would seem to be conceivable, therefore, that the power to regulate the price 
of a commodity is not absolutely limited by any rule which would classify the com
modities subject to regulation; but that in the abstract, the power may be said to 
extend to the regulation of the price of any given commodity when the circumstances 
-the sociological facts of the moment-give rise to a real public necessity for such 
regulation. The notion that a power may exist, but may always be conditioned upon 
the rise of circumstances invoking its exercise, was clearly expressed by the .Supreme 
Court of the United States in the Kansas case and in Wilson v. New (the Adamson 
law case), 243 U. S. 332, wherein Chief Justice White used the following language: 

"It is * * * true that as the right to fix by agreement between the 
carrier and its employes a standard of wages to control their relations is 
primarily private, the establishment and giving effect to such agreed on 
standard is not subject to be controlled or prevented by public authority 
(at least under the right to "regulate commerce.") But taking all these 
propositions as undoubted, if the situation which we have described and 
with which the acts of congress dealt be taken into view, that is, the dispute 
between the employers and the employes as to a standard of wages, their 
failure to agree, the resulting· absence of such standard, the entire interpre
tation of interstate commerce which threatened, and the infinite injury 
to the public interest which was imminent, it would seem inevitably to result 
that the power to regulate necessarily obtained and was subject to be applied 
to the extent necessary to provide a remedy for the situation. * * * This 
must be unless it can be said that the right to so regulate as to save and pro
tect the public interest did not apply to a case where the destruction of the 
public right was imminent as the result of a dispute between the parties and 
their consequent failure to establish by private agreement the standard of 
wages which was essential; in other words, that the existence of the public 
right and the public power to preserve it was wholly under the control of 
the private right to establish a standard by agreement. Nor is it an answer 
to this view to suggest that the situation was one of emergency, and that 
emergency can not be made the source of power. * * * The proposition 
begs the question, since although an emergency may not call into life a power 
which has never lived, nevertheless emergency may afford a reason for the exer
tion of a living power already enjoyed. . * * * " 

The notion here expressed is not that congress has the power at any time to reg
ulate the wages paid to employes of interstate commerce railroads, but that such power 
is reserved in congress at all times to be exercised only when the circumstances justify 
it. 

This decision is of tremendous significance. It will be observed that the Chief 
Justice freely acknowledges that, as an abstract principle, congress has no power to 
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regu~ate the wages of employes of interstate commerce carriers; but when such a reg
ulation of wages is necessary in order to keep that commerce going congress is net to 
be held impotent to meet the situation 

Both the Kansas insurance case and the Adamson law case throw a flood of light 
upon the problem which is under investigation. The cases show there is no such 
thing as a catalogue of subject-matters with respect to whether or not a given gov
ernmental power extends to them. Thus, it will not do to say that the power to reg
ulate. commerce possessed by congress stops short of any particular thing which may 
at a given time in a state of emergency affect that commerce; neither "'ill it do to 
say t~t any particular busi~ss or any particular attribute of such business is beyond 
the reach of the police power of the state in any way in- which that power may be ex
ercised, subject to the limitations hereinafter to be referred to. In short, the sub
jects to which any given legislative power may extend are not, as it were, set off from 
each other by water-tight compartments and it will not do t l say that a given power 
reaches to such and such a compartment but is stopped by a buJk-head from extend
ing to any other compartment. 

Therefore, with respect to the matter of price it is simply not true that it is in 
any peculiar sense withdrawn from that attribute of legislative power which is dig
nified by the term "police power." It is true, as expressed in one of the articles qu9ted, 
that to regulate price is a "stronger" exercise of the police power than to regulate 
certain other attributes of a business or features of a contract. But the police power 
does not stop short of price, and there is no barrier, visible or invisible, express or im
plied, bet",een the police power and the subject-matter of price. The test "charged 
with a public interest" under the Kansas case shades off into the general test of neces
sity, and this is the test which applies to the police power generally, whether it be in 
the regulation of prices or whatnot. 

German Alliance Insurance Co. v. Lewis will lack, it is thought, its proper setting 
unless quotation is made from some of the great cases cited by Mr. Justice McKenna 
in his opinion. They were all mentioned as illus~rative of what amounts to that "pub
lic consequence'' or "public interest" or "public necessitpr" which justifies the ex
ertion of the police power in any given case. 

The first of them is Holden v. Hardy, 169 U. S. 366. In this case the supreme 
court of the United States, two justices only dissenting, sustained the constitutionality 
of an act of the legislature of Utah regulating the power of employment in certain 
mining operations. It was an affirmance of the supreme court of Utah in the case of· 
Holden v. S1ate, 14 U1iah 71, to which reference will hereafter be made. In the opinion, 
per Mr. Justice Brown, the following language is found: 

"This right of contract * * * is itself subject to certain limitations 
which the state may lawfully impose in the exercise of its police powers. 
While this power is inherent in all governments, it has doubtless been greatly 
expanded in its application during the past century, owing to an enormous 
increase in the number of occupations which are dangerous, or so far detrimen
tal to the health of employes as to demand special precautions for their well
being and protection, or the safety of adjacent property. * * * 

"The extent and limitations upon this power are admirably stated by 
Chief Justice Shaw in the following extract from his opinion in Commonwealth 
v. Alger, 7 Cush. 84: 

" 'We think it a settled principle, growing out of the nature of well
ordered civil society, that every holder of property, however absolute and 
unqualified may be his title, holds it under the implied liability that his use of 
it may be so regulated that it shall not be injurious to the equal enjoyment 
of others having an equal right to the enjoyment of their property, nor in
jurious to the rights of the community. * • * Rights of property, like all 
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other social and conventional rights, are subject to such reasonable limita
tions in their enjoyment as will prevent them from being injurious, and to 
such reasonable restraints and regulations established by law, as the legisla
ture, under the governing and controlling power vested in them by the con
stitution, may think necessary and expedient.' 

"While this power is necessarily inherent in every form of government, 
it was, prior to the adoption of the constitution, but sparingly used in this 
country. As we were then almost purely an agricultural people, the occasion 
for any special protection of a particular class did not exist. * * * 

"While the business of mining coal and manufacturing iron began in 
Pennsylvania as early as 1716, * * * both mining and manufacturing 
were carried on in such a limited way and by such primitive methods that 
no special laws were considered necessary, prior to the adoption of the con
stitution, for the protection of the operatives, but, in the vast proportions 
which these industries have since assumed, it has been found that they can no 
longer be carried on with due regard to the safety and health of those en
gaged in them, without special protection * * * (Thereupon are men
tioned numerous instances of safety and health legislation culled from the 
statutes of the several states and decisions thereon.)" 

In Muller v. Oregon, 208 U. S. 412, the Oregon law limiting the hours of labor 
of women in certain employments was sustained. The importance of this decision 
lies in the fact that the court therein, for what is perhaps the first time, laid down a 
new principle of judicial action applicable to the consideration of questions arising 
under the police power. This significant principle is stated in the short sentence quoted 
from the opinion: 

"We take judicial cognizance of all matters of general knowledge.'' 

As a matter of fact, the "general knowledge" which the court assumed to have 
was given to it by a great mass of sociological facts and facts bearing upon the history 
of the legislation complied for the use of the court by Mr. Louis D. Brandeis, now 
one of the justices of that court, who acted in that case as amious curiae and more 
particularly as representative of the national consumers league, in which capacity 
he has quite frequently appeared before the court in defense of legislation like that 
then involved. 

In this same connection the court, per Mr. Justice Brewer, speaks as follows: 

"The legislation and opinions referred to in the margin (and furnished 
by Mr. Brandeis) may not be, technically speaking, authorities, and in them 
is little or no discussion of the constitutional question presented to us for 
determination, yet they are significant of a widespread belief that woman's 
physicial structure, and the functions she performs in consequence thereof, 
justify special legislation restricting or qualifying the conditions under which 
she should be permitted to toil. Constitutional questions, it is true, are 
not settled by even a consensus of present public opinion • • •. At the 
same time, when a question of fact is debated and debatable, and the extent 
to which a special constitutional limitation goes is affected by the truth in 
respect to that fact, a widespread and long continued belief concerning it is 
worthy of consideration.'' 

Again in the opinion is found the following: 

"It is undoubtedly true, as more than once declared by this court, that 
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the general right to contract in relation to one's business is part of the liberty 
of the individual, protected by the fourteenth amendment to the federal 
constitution; yet it is equally well settled that this liberty is not absolute and 
extending to all contracts, and that a state may, without conflicting with 
the provisions of the fourteenth amendment, restrict in many respects the 
individual's power of contract." 

GrijJUh v. Connecticut, 218 U. S., 563, is not of great importance, but the actual 
decision therein is interesting inasmuch as it sustains the constitutionality of a "loan 
shark" law somewhat like the one in Ohio. This, of course, embodied a regulation 
of charges. 

In C. B. & Q. Railroad Co. v. McGuire, 219 U. S. 549, the supreme court of the 
United States sustained a statute of Iowa prohibiting railroad companies and their 
employes from entering into contracts limiting liability for injuries made in advanca 
of the injury received, and providing that the subsequent acceptance of relief associa
tion benefits should not constitute satisfaction of the claim for injuries received after 
the contract. In the opinion of Mr. Justice Hughes the following significant state
ments appear: 

"The legislature, provided it acts within its constitutional authority, 
is the arbiter of the public policy of the state * * *. 

"Freedom of contract is a qualified-and not an absolute-right. There 
is no absolute freedom to do as one wills or to contract as one chooses. The 
guaranty of liberty does not withdraw from legislative supervision that 
wide department of activity which consists of the making of contracts, or 
deny to government the power to provide restrictive safeguards. Liberty 
implies the absence of arbitrary restraint, not immunity from reasonable regula
tions and prohibitions imposed in the interests of the community." 

Quoting from Frisbie v. United States, 157 U. S., at 165, 166, Mr. Justice Hughes 
lends his approval to the following language: 

"It is within the undoubted power of government to restrain some in
dividuals from some contracts. It may deny to all the right to contract 
for the purchase or sale of lottery tickets; to the minor the right to assume any 
obligations, except for the necessaries of existence; to the common carrier 
the power to make any contract releasing himself from negligence: and, indeed, 
may restrain all engaged in any employment from any contract in the course 
of that employment which is against public policy. The possession of this 
power by government in no manner conflicts with the proposition that, gener
ally speaking, every citizen has a right freely to contract for the price of ~ 
labor, services, or property." · 

Then in a rapid summary of decisions under the commerce clause and relating 
to the police power of the state, Mr. Justice Hughes shows how far the adjudicated 
cases had gone in sustaining legislative limitations upon the right to contract. Among 
others he mentioned 

"requiring the redemption in cash of store orders or other evidence of indebt
edness issued in payment of wages (Knoxville Iron Co. v. Harbison, 183 
U. S. 13); prohibiting contracts for options to sell or buy grain or other com
modity at a future time (Booth v. Illinois, 184 U. S. 425); * * * making 
it unlawful to contract to pay minors employed at quantity rates upon the 
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basis of screened coal, instead of the weight of the coal as originally pro
duced in the mine. (McLean v. Arkansas, 211 U. S. 539)." 

Speaking generally of these_cases, Mr. Justice Hughes says: 

"The principle involved in these decisions is that where the legislative 
action is arbitrary and has no reasonable relation to a purpose which it is 
competent for government to effect, the legislature transcends the limits 
of its power in interfering with liberty of contract; but where there is reason
able relation to an object within the governmental authority, the exercise of 
the legislative discretion is not subject to judicial review. * * * Whether 
the enactment is wise or unwise, whether it is based on sound economic theory, 
whether it is the best means to achieve the desired result, whether, in short, 
the legislative discretion with its prescribed limits should be exercised in 
a particular manner, are matters for the judgment of the legislature, and 
the earnest conflict of serious opinion does not suffice to bring them within 
the range of judicial cognizance." 

Of course, the supreme court did not have before it a price regulation statute 
when Mr. Justice Hughes was laying down the foregoing broad principles; but unless 
there is something peculiarly sacred in the mere subject of price, which seems to be 
denied in German Alliance Insurance Co. v. Lewis, these principles would apply to 
such a regulation as well as to any other regulation of contracts which might be made 
by the legislature under what is vaguely termed the "police power." 

It is submitted that Mr. Justice Hughes' language is merely another way of stat
ing the rule of necessity contended for in this memorandum. 

The next case in point of time cited by Mr. Justice McKenna in the insurance 
case is one which has been most frequently cited as stating the modern conception 
of the police power in general. The reference is to Noble State Bank v. Haskell, 219 
U. S. 104, and its companion cases collectively known as the "Bank Guaranty Cases." 
Mr. Justice Holmes' striking phraseology in these cases stands as a landmark in the 
history of the development of this subject. 

The law sustained in this group of decisions subjected all state banks to an assess
ment for a depositors' guaranty fund. The assessment was compulsory in the sense 
that it was made a condition of the continuance of the business of banking. The 
opinion in the first case contains the following succinct language: 

"Does the statute deprive the plaintiff of liberty or property without 
due process of law?" 

"In answering that question we must be cautious about pressing the 
broad words of the fourteenth amendment to a drily logical extreme. Many 
laws which it would be vain to ask the court to overthrow could be shown, 
easily enough, to transgress a scholastic interpretation of one or another 
of the great guaranties in the bill of rights. They more or less limit the 
liberty of the individual or they diminish property to a certain extent. We 
have few scientifically certain criteria of legislation, and as it often is difficult 
to mark the line where what is called the police power of the states is limited 
by the constitution of the United States, judges should be slow to read into 
the latter a nolumus 1mdare as against the lawmaking power. 

"* * "' There is no denying that by this law a portion of its (the 
plaintiff's) property might be taken without return to pay debts of a failing 
rival in business. Nevertheless, notwithstanding the logical form of the 
objection, there are more powerful considerations on the other side. In the 
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first place, it is established by a series of cases that an ulterior public a{{vant
age may justify a comparatively insignificant taking of private property 
for what, in its immediate purpose, is a private use. * * * 

"It may be said in a general way that the police power extends to all the 
great public needs. * * * It may be put forth in aid of what is sanctioned 
by usage, or held by the prevailing morality or strong and preponderant opinion 
to be greatly and immediately necessary to the public welfare. * * * 

"It is asked whether the state could require all corporations or all grocers 
to help to guarantee each other's solvency, and where we are going to draw 
the line. But the last is a futile question, and we will answer the others 
when they arise. With regard to the police power, as elsewhere in the law, 
lines are pricked out by the gradual approach and contact of decisions on 
the opposing sides. * * * 

"There are many things that a man might do at common law that the 
states may forbid. He might embezzle until a statute cut down his liberty. 
We cannot say that the public interests to which we have adverted, and others, 
are not sufficient to warrant the state in taking the whole business of banking 
under its control." 
In Mutual Loan Co. • Martell, 222 U. S. 225, the validity of a regulation of the 

assignments of wages was sustained. The following appears in the unanimous judg
ment and opinion of the court delivered by Mr. Justice McKenna: 

"This court has had many occasions to define, in general terms, the 
police power and to give applications. In Chicago, B & (,.'. R. Co. v. llli1wis, 
200 U. S. 561, 992, it was said that 'the police power of a state embraces 
regulations designed to promote the public convenience or the general pros
perity, as well as regulations designed to promote the public health, the 
putlic morals or the public safety;' and that the validity of a police regu
lation 'must depend upon the circumstances of each case and the character 
of the regulation, whether arbitrary or reasonable, and whether really de
signed to accomplish a legitimate purpose.' 

"In Bacon v. Walker, 20! U. S. 311, 318, it wa:; decided that the police 
power is not confined 'to the suppression of what is offensive, disorderly, 
or unsanitary,' but 'extends to _so dealing with the conditions which exist 
in the state as to bring out of them the greatest welfare of its people.' 

"In a sense, the police power is but another name for the power of gov
ernment, and a contention that a particular exercise of it offends the due 
process clause of the constitution is apt to be very intangible to a precise 
consideration and answer. * * * Legislation cannot be judged by 
theoretical standards. It must be tested by the concrete conditions which 
induced it, and this test was applied by the supreme judicial court of Massa
chusetts in passing on the validity of the statute under review. * * * 

"We cannot say, * * * that the statute as a police regulation is 
arbitrary and unreasonable and not designed to accomplish a legitimate 
public purpose. We certainly cannot oppose to the legislation our notions 
of its necessity, * * *" 

Schmidinger v. Chicago, 226 U. S. 578, is a case which comes close to the exact 
problem now under consideration. It sustained an ordinance of the city of Chicago 
enacted under legislative authority fixing standard sizes for loaves of bread and pro
hibiting the sale of other sizes. As has been seen, unless there is some kind of a line 
between such a regulation and the fixing of the price of the loaf which stands as a. 
hard and fast barrier to the further extension of the police power, what was said in 
this case ought to be apt in connection with the present problem. 
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Mr. Justice Day used the following language: 

"The making and selling of bread, particularly in a large city, where 
thousands of people depend upon their supply of this necessary of life by 
purchase from bakers, is obviously one of the trades and callings which may 
be the subject of police regulation. This general proposition is conceded by 
counsel for plaintiff in error, but it is contended that the limitation * * * 
is such an unreasonable and arbitrary exercise of legislative power as to render 
it unconstitutional and void. This court has frequently affirmed that the 
local authorities entrusted with the regulation of such matters-and not the 
courts-are primarily the judges of the necessities of local situations calling 
for such legislation * * *. 

"It is further urged that this ordinance interferes with the freedom of 
contract * * *. This court has had frequent occasion to declare that there 
is no absolute freedom of contract. The exercise of the police power fixing 
weights and measures and standard sizes must necessarily limit the freedom 
of contract which would otherwise exist. Such limitations are constantly 
imposed upon the right to contract freely, because of restrictions upon that 
right deemed necessary in the interest of the general welfare. * * * ." 

There are limitations on the exercise of this power, as has been intimated, but 
before passing to them it is only fair to note the existence of somewhat numerous state 
decisions, which cannot be perfectly harmonized with the Lewis case. 

In the first place, there are certain cases expressly holding that the business of 
mining and marketing coal is not one "charged with a public interest." A careful 
examination of these cases in this connection is thought to be pertinent. 

Curiously enough, the first of them is the state court decision in Holden v. Hardy, 
supra. In sustaining the law regulating the hours of labor in certain mines the Su• 
preme Court of Utah expressly disclaimed placing its decision upon the ground under 
consideration, using the following language: 

"We do not agree with the defendant's counsel that the business of min
ing is affected with a public interest, and the legislature had the power to 
pass the law for that reason. Mines are used by private persons or corpora
tions, who have the exclusive use and control of them, as a farmer may own 
his farm, and have the exclusive use and control of it. The fact that the busi
ness may benefit the public does not give the public any interest in the mine 
or its business, or affect it with a public interest. It is not like the railroad 
business. Such property and business are owned by a private corporation, 
but the use of the road is in the public. * * * The same may be said 
of similar other classes of business affected with a public use and interest. 

"On this point the court said in the last cited case: In re Jacobs (98 
N. Y. 98), 'Although the legislature may declare it to be public, that does 
not necessarily determine its character * * *.'" 

The next one of them is Millet v. People, 117 Ill. 294. This was a case just like 
In re Preston, 63 0. S. 428, in which an anti-screen law was held unconstitutional. 
The decision in the case is, of course, greatly discredited by such authorative decisions 
as McLean v. Arkansas, cited in some of the above quotations, and Rail and River 
Coal Co. v. Yaple, 236 U.S. 338. In other words, these decisions are merely not good 
law, and the supreme court of the United States has held that they are not good law. 
For example, the Millett case held that the police power was not competent to deal 
with the relation of employer and employe in the mining business because such a. 
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regulation does not "have reference to the comfort, safety and welfare of society," 
in which respect the decision is clearly erroneous. But in the opinion in the Millet. 
case the following language is used: 

"The main reliance of the counsel representing the state, to sustain the 
ruling below, seems, however, to be on the ground that mining for coal is 
affected with a public use, so that it may be regulated by law, like public 
warehouses, * * *, It cannot be claimed that mining for coal was, by 
the common law, affected with a public use, and therefore specially regulated 
by law, like the business of inn-keepers, common carriers, millers, etc.; and, 
in our opinion, it is not, like the business of public warehousing, within the 
principle controlling such classes of business. The public are not compelled 
to resort to mine owners any more than they are compelled to resort to the 
owners of wood, or turf, or even to the owners of grain, domestic animals, 
or to those owning any of the other ordinary necessaries or conveniences of 
life which form a part of the commerce of the country. The owner of a coal 
mine is under no obligation to obtain a license from any public authority, 
and therefore when he chooses to mine his coal he exercises no franchise. 
We are aware of no case wherein it has been held that the owner or operator 
of a coal mine stands on a different footing, as respects the control and sale 
of his property, than the owner or operator of any other kind of property in 
general demand by the public." 

The next case is also an Illinois case. It is that of People v. Steele, 231 Ill. 341; 
14 L. R. A. 361. The Illinois supreme court in this case held unconstitutional a statute 
regulating the sale of theatre tickets by speculators. In this case the Millet case 
was referred to with approval. In speaking of the general question of what is "bus
iness affected by a public interest" the court uses the following language: 

"The fact that a license is required does not make the business a public 
employment. The cases where a business has been regarded as affected 
with a public interest have been cases where the person or corporation en
gaged iu the business was acting under a franchise or cases affecting trade 
and commerce, where either there has been a virtual monopoly of means of 
transportation or methods of commerce * * *, or where from the nature 
of the business, in its regular course, the person carrying it on was necessarily 
entrusted with the property or money of his customers * * *, or where 
the business has been conducted in such a manner that the public and all 
persons dealing in the products concerned have adapted their business to the 
methods, so that such methods have become necessary to the safe and suc
cessful transaction of business." 

These decisions are usually cited as authority for the proposition that the busi
ness of coal mining is not "affected with a public interest." (See Ruling Case Law 
under the heading "Constitutional Law"). 

As to the business of mining coal, Professor Wyman, in his excellent work on. 
"Public Service Corporations," without citing any cases, says: 

"It would be going too far doubtless at the present time to claim that 
it is accepted law that natural limitation of a public necessity necessarily 
makes its general sale public employment. So long as those who have vir
tual monopoly of the antracite coal fields are left free to charge what prices 
they please, the principle is in abeyance. * * * But it may be that in 
the fullness of time these now all too powerful purveyors to public needs will 
be brought within this law and subjected to public regulation." (Sec. 91.) 
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In another part of his treat;ise he ment.ions coal yards as private enterprises, as 
distinguished from public callings, citing th~ opinions of justices, 182 Mass. 685, as a 
case in point. In that case it was held that a law conferring upon cities and towns 
authority to establish and maintain municipal fuel and coal yards, or to purchase 
coal and wood for the purpose of selling it to their inhabitants or others for fuel would 
be unconstitutional, although in case of a great scarcity of fuel, creating wide spread 
and general distress which could not be met by private enterprise and could be met 
by the interposing agency of government, such a measure as a temporary one for 
the period of the emergency might be sustained. 

This case is interesting because in part it fits in with the remark of Chief Justice 
White in the Adamson law case, which was that what might not be justified under 
the rule of public necessity under one set of facts might be, at another time and under 
special circumstances like the conditions brought about by the war, held proper. It 
will be observed, however, that on the main point the question was not exactly whether 
a fuel yard was an enterprise affected with a public interest, but whether selling coal 
was a proper governmental activity. -

In so far as Professor Wyman relies upon this case to establish the conclusion 
elsewhere expressed, that it is too early to say that the coal business is affected with 
a public interest in any sense, hi:s conclusion is weakened by the fact stated by him 
in another section, that mining corporations have in some states been given the right of 
eminent domain. (See section 63, citing Tanner v. -Treasury, etc. Co., 35 Colo. 593, 
4 L. R. A. (N. S.) 106) Baillie v. Larson, 138 Fed. 177; DeCamp v. Hibernia R. R 
Co., 47 N. J. L. 43). 

Professor Wyman's whole work and his other writings which have been referred 
to from time to time in this memorandum were written with a view to bringing out 
the essential truth that instead of the grant of the right of eminent domain or similar 
privileges being the foundation of a public interest in a business, the public interest 
was the foundation of the right of eminent domain. In other words, business does 
not become charged with a public interest by being granted the right of eminent do
main, in its aid, but before the legislature can constitutionally grant this public right 
to a business it must be a pub~ic calling. The taking of private property under the 
power of eminent domain must be for a public use, and if coal mining is not a public 
use, then it is unconstitutional to grant the right to a mining company. It will not 
be necessary to develop this point as it has become familiar to the modern lawyer, 
though it was for a long time misunderstood. The point is nowhere better stated 
than in section 50 of Professor Wyman's work: 

"That legal privileges frequently accompany public employment is the 
first thing that has struck many observers as characteristic of the class. 
* * * Such legal monopoly has been said to carry with it the consequent 
obligation of public service. To aid in the construction of its work, it will 
frequently be found that eminent domain has been given to the public service 
companies conducting the business; and here again it is often said that the 
acceptance of such a special privilege creates obligation to serve the public. 
* * * It is, of course, true, that in the case of the most of the public 
services some one of these privileges will ordinarily be found in any particular 
case. * * * One insuperable difficulty with this common explanation 
* * * is that there are a considerable number of public employments 
always recognized as such, which have no such public privileges whatsoever. 
What is perhaps of even greater significance is that there are very many 
cases in which the grant of special rights, such as exclusive franchises, eminent 
domain * * * to a business concern of private character is held to 
be wholly void upon the ground that such special rights may only be given 
to such enterprises as are public in character. (Citing Brown v. Gerald, 
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100 :Me. 351, 70 L. R. A. 472). It would seem, therefore, that the effect 
has sometimes been mistaken for cause here; that although many of these 
special privileges often accompany public employment, the truth is that 
these very privileges could not have been validly granted unless these businesses 
were public in character. It is submitted, therefore, without going into 
more detail about the matter, that under our constitutional system no special 
privileges can be granted except for a public purpose. Unless there is public 
interest apparent the grant is void. * *" 

This reasoning of Professor Wyman is believed to be absolutely sound, even 
though it is not consistent with some rather generally held views. If it is sound, 
then it would follow that if the right of eminent domain can be constitutionally con
ferred upon a coal mining company, the business of that company is not only affected 
with a public interest but is also devoted to a public use; and inasmuch as that use 
and that interest must pre-exist the grant of the power of eminent domain, it is clear 
t hat they exist whether the power has been granted or not. 

Therefore, on the authority of the decisions cited by Professor Wyman, coupled 
with his reasoning in paragraph 50, his later general statement that it can not be 

afely asserted that coal mining is a public calling is made out over-cautious at the 
I east. 

Professor Freund in his work on the police power does not mention the eminent 
domain cases, probably because all but one of them at any rate were decided since 
his book was published. He does note, however, under section 373 of his work that 

"In Germany mining is also treated as a business affected with a public 
interest. * * * Land may be condemned in order to allow the opening 
of mines. * * * This privilege is also recognized in France. * * *." 

It might be remarked that the mere fact that we are operating under a written 
constitution docs not make the conditions justifying the extension of the power of 
eminent domain different in this country from what they would be, on grounds of 
policy at least, in Germany or France. 

In view of all that has been said in this last connection and in view of the new 
or rather the clearer definition of "affected with a. public interest" set forth in German 
Alliance cnsurance Co. v. Lewis, the following propositions regarding those cases in 
whirh the courts have held that the coal business is not affected with a. public interest 
are submitted: 

(1) In the first place, the remark in the Utah decision is pure obiter. The 
statute was sustained on other grounds. Therefore, what was said was not necessary 
tO the decision of the case. Moreover, it is a mere naked expression of opinion with-
0ut reason or authority in support of it. 

(2) The decision in the first Illinois case was itself erroneous as tested by the 
more recent decisions of the supreme court of the United States. This deprives any
thing that the court may have said in the course of the opinion of any weight what
soever. 

(3) Considered even as dicta the remarks of the Utah and Illinois courts are 
based upon the generally prevailing contemporaneous understanding of the rule in 
Munn v. Illinois, namely, that in order to be affected with a public interest a business 
must be a public calling or, put in another way, that before the state may regulate 
the price of a commodity the seller of the commodity must be under obligation to 
sell to all who may apply. But this notion, based as it was solely upon Munn v. 
Illinois, a decision of the supreme court of the United States, was finally and definitely 
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exploded in German Alliance Insurance Co. v. Lewis, wherein it was held that the 
right to regulate prices was not necessarily commensurate only with the right to exact 
a public fee. 

{4) Even as dicta on the point of public callings, these decisions are erroneous 
if it is true, as it has been held, that the right of eminent domain may be granted to 
a coal mining company. For before such right can be granted to such company it 
must appear that the business of the company is quasi public in character and not 
"purely private." 

On the test of a "public calling" see particularly the Pipe Line Cases, 234 U. S 
548, in which it was held that congress in the regulation of interstate commerce could 
require the owner of an interstate pipe line to serve all who might apply at a rate to 
be regulated by the interstate commerce commission, even though he might have 
built his pipe line for the purpose of transporting his own property, if in connection 
with such business and as a necessary part of it he was engaged in purchasing rather 
than producing crude oil so that the oil actually passing through the pipe line was 
the product of various producers, though technically purchased by the proprietor 
of the line before transportation. 

The decisions of the Ohio supreme court on the nature and extent of the police 
power teem with expressions quite consistent with the most advanced ground taken 
by the supreme court of the United States. That is to say, wherever the supreme 
court of Ohio has sustained the constitutionality of a law or an ordinance, it has done 
so on the ground established by the above decisions; that there is no absolute personal 
liberty and no absolute right of property in the sense that they can be successfully 
opposed to a purely prospective regulation under the police power. Some of the 
more recent cases along this line are Bloomfield v. State, 86 0. S. 253; Mirick v. Gime, 
79 0. S. 174; Sanning v. Cincinnati, 81 0. S. 142; State v. Gage, 72 0. S. 210; State ex rel. 
v Creamer, 85 0. S. 349; In re Hawley, 12 N. P. n. s. 1, (affirmed by the supreme court 
without report); Phillips v. State, 77 0. S. 214. 

On the other hand, there are some cases, most of them are early but some of them 
quite recent, in which the supreme court of Ohio has held unconstitutional attempted 
exercises of the police power, on the ground that they unnecessarily and arbitrarily 
interfered with purely private rights or that they violated the requirement that govern· 
ment is instituted for the equal protection and benefit of the people (Article 1, Section 
1 of the Ohio Constutition), or denied the "equal protection of law" {14th Amendment 
to Federal Constitution). Among such are the following: 

In 8tate v. Boone, 84 0. S. 346; 85 0. S. 313, the requirement that physicians, 
for the purpose of vital statistics, conduct independent inquiries and ascertain and 
report facts which they would not ordinarily learn in the practice of their profession, 
all without compensation, held to be an unreasonable and arbitrary exercise of the 
police power. 

WiUiams v. Preslo, 84 0. S. 328 (holding that an act making bulk sales from stocks 
of goods presumptively fraudulent was unconstitutional). 

Cleveland v. Construction Co. 67 0. S. 197 {denying the power of the legislature 
to fix the number of hours that shall constitute a day's work on the public works). 

In re Preston, 63 0. S. 428 (holding first Ohio antiscreen law unconstitutional). 
Palmer & Crawford v. Tingle, 55 0. S. 423 (holding a law giving mechanics, sub

contractors and material men a lien on the property of the owner unconstitutional). 
In re i:lteube, 91 0. S. 135, (holding sales by weight law unconstitutional as an 

unreasonable and burdensome regulation). 
The subsequent history of the subject matters involved in some of these cases 

in the supreme court of this state is very interesting. For example, Williams v. Preslo, 
supra, was virtually, though not expressly, over ruled in Steele, etc., Co. v. Miller, 
92 0. S. 115. It is true that this decision refers to the intervening constitutional 
amendment of 1913 as special authority for the enactment of legislation of this kind 
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(bulk sales); nevertheless, it must be apparent even to the casual view that the question 
involved in such cases is really a federal question arising under the 14th amendment. 
The supreme court has come very close to acknowledging more than once that the 
guaranties of the Ohio bill of rights are substantially the same in effect as those of the 
14th amendment (see State v. Ferris, 53 0. S. 314). Class legislation and so-called 
arbitrary and unreasonable exactions are just as much condemned by the federal 
constitution as they are by the state constitution. It would follow, therefore, that 
an amendment to the state constitution would not be enough to sustain legislation 
that had been condemned upon grounds common both to the federal and to the state 
constitutions. Indeed, in the Miller case in 92 0~ S., Johnson, J., delivering the opinion 
of the court, acknowledges again that 

"The guaranties of sections 1, 2 and 19 of the bill of rights in the con
stitution of Ohio are similar to those contained in the amendment to the 
federal constitution referred to." 

Therefore, it is submitted that the Miller case is virtually a reversal or overruling 
of the Preslo case, and indeed that the court regarded it as such is rather clear from a 
reading of the entire opinion. 

In re Preston, supra, is a peculiar decision, in that a careful perusal of the opinion 
of Shauck, J., in the case fails to show affirmatively on what ground the anti-screen 
law was held to be unconstitutional. Assuming, however, that it was upon the ground 
that an anti-screen law is beyond the police power of the state, the decision is, of course, 
discredited by the subsequent decisions of the supreme court of the United States 
which have previously been referred to. 

Palmer & CrawfOrd v. Tingle, supra, was discredited almost before it had become 
familiar law. The supreme court of the United States, in the case of Great Southern 
Fire-proof Hotel Co. v. Jones, 193 U. S., 532-a case arising under the same statute 
but before the Palmer case had been decided (i. e., the case arose before the state de
cision was rendered, though the supreme court of the United States decided the case 
after that decision was rendered), held that in that particular case it was not bound 
by the state decision which had not been rendered when the case arose and proceeding 
to decide the case for itself, held that so far as federal questions were concerned the 
sub-contractors' lein statute was constitutional. Inasmuch as the federal questions 
and the state questions were substantially the same, it will be seen that the supreme 
court of the United States simply disagreed with the state court on the real merits of 
the case. 

Of course, Palmer v. Tingle is further discredited by the fact that the amendments 
of 1913 to the Ohio constitution have made it possible, so far as the state constitution 
is concerned, to pass the kind of laws condemned in that decision. In this same con
nection see t!tange v. Cleveland, 94 0. S. 377, which sustains substantially the same 
relation to Cleveland v. Construction Co. that the later bulk sales law case sustains to 
Williams v. Preslo. 

It would seem that the Steube case in 91 0. S. is recent enough to remain unim· 
peached, and indeed it has not thus far been overruled in any way. However, see 
Williams v. Sandles, 93 0. S. 92, sustaining the constitutionality of a law aqthorizing 
the condemnation and confiscation of false measures. 

In all these more recent cases the leading decisions of the supreme court of the 
United States above referred to are cited as authorities. It seems reasonably clear 
that the disposition of our supreme court is, and always has been, to follow the lead 
of the supreme court of the nation, and in view of repeated dicta respecting the sim
ilarity in effect of the 14th amendment, on the one hand, and certain guaranties of our 
own bill of rights, on the other hand, it would seem reasonable to suppose that there 
is no peculiar state constitutional restriction on the exercise of the police power, 
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In pojnt of fact this must necessarily be true. The first section of our own bill 
of rights, which declares that government is instituted for the equal protection and 
benefit of the people, is the one which has been most frequently relied upon by our own 
supreme court in holding various police regulations unconstitutional. The reasoning 
is that if a law is for the benefit of a given class only, or if it has no reasonable ap
parent relation to the welfare of the public as a whole, it violates the implied restraint. 
of this section of the bill of rights. 

This is nothing more than another way again of stating the principle of necessity
which is contended for in this opinion. The necessity which may properly 
invoke an exercise of the police power must, of course, be a public necessity. The· 
necessities of a small class, if sharply set over against the necessities of the public at
large, can not constitute the kind of necessity which may invoke the polic power. 

None of these decisions, it will be observed, is directly in point. Those coming. 
nearest to a price regulation were In re Preston and Cleveland Construction Co. v. Cleve
land. The first of these was apparently held unconstitutional because the interest 
or necessity which the anti-screen law attempted to serve was that of a small class,. 
namely, the miners and loaders of coal. The second was stricken down on somewhat. 
similar grounds. · 

But no such argument could be employed to strike down a law regulating th~ 
price of coal. That would not be "class legislation." It is true that a particular· 
class would be restrained by the law, but the interest to be served is clearly the interest. 
of the public at large, for everybody is interested in the price of coal, just as every
body who engages in commercial transactions or owns property is interested in the 
rates of fire insurance, which were the subject of the decision in German Alliance· 
Insurance Co. v. Lewis, supra. 

In other words, it seems possible, even acknowledging the Preston case and the
Cleveland case to be good law in Ohio today, to draw a distinction between wage· 
regulation in a particular occupation or class of occupations, the public interest in 
which is comparatively remote, and the regulation of the price of a commodity of 
general-not to say universal-public consumption. It is very clear that a great . 

. many more people are interested in the price of coal, for example, than possibly can 
be interested in the wages paid on public works or in the method of compensating. 
miners and loaders of coal. Academically this may not be true, but practically it is. 

So it is that although we may not be ready to accept without reservation William 
Draper Lewis' broad assertion that price is always a matter of public interest, we· 
can see clearly that the price of coal is at all times, and especially in war times, very· 
much more a matter of public interest than the wages of laborers on public works or 
miners and loaders of coal. 

There are some decisions in Ohio and in other states (with respect to which latter· 
the length of this opinion precludes exhaustive citation) which embody the· 
earlier, and perhaps justifiable, erroneous idea of what was decided in Munn v. Illi
nois. That is to say, there are intimations along the line to the effect that price reg
ulation and certain other classes of police regulations of a "stronger" character are· 
limited to the public callings. It is believed, however, that a careful examination 
of every case of this character decided between Munn v. Illinois and German Alliance 
Insurance Co. v. Lewis will show that the former case is the authority for the conclu
sion reached or the intimation suggested. It is believed that the Ohio supreme court. 
would undoubtedly follow German Alliance Insurance Co. v. Lewis. 

In this connection the case of State v. Howard (Neb. 1914), 147 N. W. 689, is 
very interesting. This case sustained the constitutionality of an act regulating in
surance and in particular prescribing a standard form of policy. It seems that an. 
earlier statute of the same type had been held unconstitutional by the circuit court. 
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of the United States (183 Fed. 636), but in the meantime the Lewis case had been 
decided. 

Speaking of this case the Nebraska court says: 

''It is probably true that the dissenting opinion (hereinafter referred 
to) expresses views which have heretofore been generally held by most law
yers, and that strict adherence to the doctrine of most of the cases intervening 
between the Granger cases and Noble State Bank v. Haskell would have 
made the dissenting opinion, the opinion of the court; however, we are living 
in an era of advancing economic conditions, and one of the chief glories of the 
common law is and has been that it is not fixed and certain from generation 
to generation, but that it follows the trend of the times and meets cases as they 
arise." 

As stated, there is. every reason to suppose that the supreme court of Ohio would 
in like manner accept German AUiance Insurance Co. v. Lewis as the same kind of a 
landmark in the law as it was characterized to be by the Nebraska court. 

There remains to be considered the effect of article II, section 36 of the consti
tution of Ohio, sometimes called the "conservation of natural resources provision." 
It is as follows: 

"Laws may be passed to encourage forestry, and to that end areas de
voted exclusively to forestry may be exempted, in whole or in part, from 
taxation. Laws may also be passed to provide for converting into forest 
reserves such lands or parts of lands as have been or may be forfeited to the 
state, and to authorize the acquiring of other lands for that purpose; also, to 
provide for the consen;ation of the natural resources of the state, including 
streams, lakes, submerged and swamp lands and the development and regu
lation of water power and the formation of drainage and conservation dis
tricts; and to provide for the regulation of methods of mining, weighing, 
measuring and marketing coal, oil, gas and other minerals." 

It will be observed that power is expressly delegated to the general assembly t~ 
regulate the method of mining, weighing and marketing coal. It might be argued, 
on the maxim that the expression of one thing is the exclusion of others, that the people 
by expressly conferring these powers respecting the coal business intended to withhold 
the power to regulate anything except methods, and therefore, to withhold the power 
to regulate prices. This, however, is not the case. In the first place, the maxim 
that the expression of one thing is the exclusion of others can not be applied to article 
II of the constitution, which starts with a delegation of all legislative power to the 
general assembly, coupled with the reservation of certain legislative powers to the 
people. 

In this connection many authorities might be cited, but that would unnecessa.rily 
burden this opinion. It is enough to say that no purpose to limit or restrict 
powers of the legislature is discernible in the amendments of 1913. If what has been 
said thus far is correct, the legislature had the power-subject to the arising of the 
necessary economic or sociological facts-to do what is now questioned prior to the 
amendments of 1913. Unless, therefore, we give to these amendments the effect of 
diminishing the legislative power of the state, it would follow that they cannot be 
so interpreted as to deny the particular power under consideration. 

On the whole, then, it does not appear that the supreme court of Ohio would 
feel itself bound to strike down a law regulating the price of coal passed in the light 
of war conditions, on the short ground that the power to pass such a law did not exist 
at all. 
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In conclusion on the general point we refer again to the old case of Yuille v. Mobile, 
3 Ala., 137. This is a case on the question of "affecting a public interest," and it 
is remarkable because it was decided long before this phrase had been coined for general 
use in Munn v. Illinois. The question presented was as to the validity of an ordinance 
regulating the assize of bread. It had its particular origin in an arrest for violating 
the ordinance in respect of its requirement as to the weight of a loaf of bread-a case 
like Schmidinger v. Chicago, supra. However, the ordinance clearly had at least an 
indirect effect upon the price of bread, and· it is very certain that the court had this
point in mind in considering its validity. Moreover, the charter of the city expressly 
authorized the regulation of the price of bread. 

Ormond, J., used the following language in the course of the opinion: 

"It is strenuously contended * * * that no such power exists, because 
* * * it would interfere with the right of the citizen to pursue his law
ful trade or calling in the mode his judgment might dictate. Doubtless, 
under the form of government which exists in this and the other states of 
this union, the enjoyment of all the rights of property, and the utmost free
dom of action which may consist with the public welfare, is guaranteed to 
every man, and no restraint can be lawfully imposed by the legislature in 
relation thereto, which the paramount claims of the community do not de
mand, or which does not operate alike on all. Free government does not imply 
unrestrained liberty on the part of the. citizen, but the privilege of being 
governed by laws which operate alike on all. It is not therefore, to be supposed 
that in any country, however free, individual action cannot be restrained, or 
the mode, or manner of enjoying property, regulated. 

* * * * * * * * * *· 

"There is no motive, however, for this interference on the part of the 
legislature with the lawful actions of individuals or the mode in which private 
property shall be enjoyed, unless such calling affects the public interest, or 
private property is employed in a manner which directly affects the body of the 
people. 

* * * * * * * * * * 
"Where a great number of persons are collected together in a town or 

city, a regular supply of wholesome bread is a matter of the utmost impor
tance; and whatever doubts may have been thrown over the question by 
the theories of political economists, it would seem that experience has shown 
that this great end is better secured by licensing a sufficient number of bakers
and by an assize of bread, than by leaving it to the voluntary acts of indi
viduals. By this means a constant supply 1"8 obtained without that fluctuation in 
quantity which would be the inevitable result of throwing the trade entirely open, 
and the consequent rise in price, when from accident or design a sufficient supply 
was not produced. The interest of the city in always having an abundant 
supply will be a sufficient guaranty against any abuse of the right to regulate 
the weight, the consequence of which would be to drive the baker from the 
trade. * * * 
* * • * * * * * * • 

"The legislature having full power to pass such Ia.ws as is deemed neces
sary for the public good, their acts cannot be impeached on the ground that 
they are unwise, or not in accordance with just and enlightened views of 
political economy, as understood at the present day. The laws against usury, 
and quarantine, and other sanatory regulations, are by many considered 
as most vexatious and improper restraints on trade and commerce, but 8() 
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long as they remain in force, must be enforced by courts of justice; arguments 
against their policy must be addressed to the legislative department of the 
government. * * *" 

For a long time the disposition was to explain this case away and to insist that 
it did not decide that the price of bread might be regulated. :\iany of the articles 
and decisions referred to in this brief and occurring in point of time between the ele
vator case and the insurance case take this view. The reasoning of the court, how
ever, is not susceptible to such a narrow interpretation, and it is put here to show 
the remarkably clear vision with which at the early date it was rendered (1841) the 
true rules which have since come t{) be established were grasped. 

Taking the Yuille case and the insurance case together we have a rule that fits 
the question under consideration like a glove. Cannot all those things be said of the 
general public today that were said of the inhabitants of :\·lobile by the supreme court 
of Alabama in the Yuille case? Is it not true at this very moment that there is in the 
supply of coal "that fluctuation in quantity which would be the inevitable result of 
throwing the trade entirely open" and the "consequent rise in price when from accident 
or design a sufficient supply was not produced?" Is there not, therefore, the kind 
of a "public interest" in the price and supply of coal which in respect to the inhabi
tants of Mobile the supreme court of Alabama discerned regarding the price of bread 
in that city? 

The Yuille case was cited with approval in the elevator case, as we have seen, 
and it is this passage in the opinion which justifies the interpretation of that decision, 
or perhaps the extension of it, that was ultimately arrived at in the Kansas case. 

Returning now to Ohio, there is perhaps one respect in which the Ohio supreme 
court is not in accord with the supreme court of the United States, and for very proper 
reasons: 

Without quoting any decisions it is sufficient to state that the state court has 
repeatedly asserted the judicial right to examine the question which we have designated 
as the question of necessity. The supreme court of the United States has taken the 
view that whether or not the sociological facts are such as to evoke particular police 
regulations is a matter n.bout which the judgment of the state legislature is conclusive, 
or virtually so; yet that court has not always acted on this principle, as witness the 
bakeshop case, Lochner v. New York, 198 U.S., 45. 

But while in tlus and other earlier cases the court has stricken down police regula
tions on the ground that there was no discerned relation between their provisions and 
the public welfare, yet in the later cases the statement has frequently been made that 
the judgment of the state legislature would not be inquired into or disputed by the 
court. Cases more recent than the Kansas case could be cited to this effect. Among 
them is the "Blue Sky Law" decision, coming up from Ohio. (Hall v. Geiger-Jones 
Co., 242 U. S., 539.) 

One of the reasons for this attitude on the part of the supreme court of the United 
States is that it will not undertake to say, in opposition to the views of the state legis
lature, what the facts in a given state may be, as that is a matter of local, as distin
guished from general, cognizance. This reason does not apply in its full force to 
the attitude of the supreme court of Ohio. Therefore, one can justify the repeated 
assertion by our own court, which is even carried into some of its more recent de
C(~sions, such as the Steube case, that it will not let the legislature be the final judge 
as to the matter of public necessity, or public welfare, or public benefit, or whatever 
one may term the requisite condition to the proper exercise of the police power. What 
has been said, therefore, about the probable attjtude of the supreme court of Ohio 
toward a law that under consideration must be taken with this one qualification; 
yet it is believed that the facts respecting the coal industry are so plain, and the con
clusion that a real public interest as distinguished from a mere class interest is in-
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volved is so inevitable, that the supreme court of this state could not find itself able 
to say that such a law would be an unreasonable, unnecessary or arbitrary enactment. 

All legislative power is subject to limitations. The police power, as has been 
stated, is subject to at least one peculiar limitation, viz.: the rule of necessity. Per
haps a~other way of stating the same thing-perhaps a distinct idea is expressed in 
the statement that the police power must not be unreasonably or arbitrarily exer
cised. 

In reality, however, this is not an implied limitation but the result of express 
limitation, such as the following: 

Article I, section 2 Constitution of Ohio: 

"All political power is inherent in the people. Government is instituted 
for their equal protection and benefit. * * *" 

This provision is the on.e which is substantially the equivalent of that one of 
the 14th amenciemnt to the federal constitution which prohibits the states from deny· 
ing to persons w_ithin their respective jurisdiction the "equal protection of the law." 
As we have seen, there is no idea of class legislation which can be successfully asserted 
against the proposed law. 

"Private property sha~l ever be held inviolate, but subservient to the 
public welfare. When taken in time of war, etc." (Article I, section 19, 
Constitution of Ohio.) 

Of course, it has been held numerous times that this section does not limit a 
proper exercise of the police power. Nevertheless, as we shall see, it may come into 
play in case ~f an improper exercise of such power. In such cases it has the same 

. kind of an operation as that other phrase of the 14th amendment which prohibits 
the state from depriving persons of liberty or property without due process of law 

The idea involved is that if the police power i!l unreasonably or arbitrarily exer
cised, inasmuch as in its very nature it--involves the taking of private property and 
the deprivation of personal liberty pro tanto, it violates these limitations. As sug
gested, this may be simply another way of stating the rule of necessity. As now to 
be discussed, however, it has another implication. We are speaking of the fixing 
of prlces. The maxim now under consideration has been given familiar operation 
in the case of railroad rate regulations. Courts have uniformly held that the ratiJS 
fixed must be reasonable and compensatory; as soon as they become confiscatory 
they constitute a taking of private property without due process of law, etc. Even 
as a war measure the general assembly of this state can not fix confiscatory prices 
and compel sales at such prices without affording compensation to the sellers. 

But so long as the rates or prices fixed are reasonable and compensatory no such 
taking is involved as necessitates making compensation, and the police power, as 
stated, may deal with the situation. 

There are numerous authorities to this general effect, as has been stated. The 
succinct language of Mr. Justice Holmes in the Kansas Bank Guaranty cases, which 
has been quoted, is an excellent expression of the rule. 

In one view of the case it would seem that the idea of taking private property 
for public use is not present at all if there is no compulsion upon the rendition of services 
or sale of commodities, such as is exercised in the case of the public callings. A rail
road company, for example, must serve all who apply upon equal terms, and if rates 
are fixed, then it must either go out of business entirely or make those rates applicable 
to all. In other words, there is more than one kind of compulsion in the case of the 
public callings: (1) The compulsion to render the service; and (2) The compulsion 
tA adhere to the established rates. 



ATTORNEY-GENERAL. 1339 

But if coal mining be not a public calling, and if the proposed legislation does 
not compel the sale of coal at the prices fixed, but should leave the option to sell or 
not to sell in any particular case open to the choice of the owner or producer of the 
coal, it is easy to see how it might be argued that there would be no taking of the 
property in the mere fixing of prices. That is to say, the legislature fixes, or provides 
for fixing, the price, to be sure, but so long as it does not compel sales at the price 
as it compels the services of public utilities at the established rate, there is no taking 
of property. 

It must be conceded that there is a di.fference in the degree to which property 
would be taken by an unreasonable price fixed by the legislature for the sale of coal 
and by an unreasonably low rate fixed by the legislature for the transportation of 
commodities of commerce, respectively. The distinction, however, is not so i,m
portant as would at first blush. For after all, property in the hands of the owner 
and intended for sale is of value to him only in so far as he may deal with it by sell
ing it. To prohibit the sale of such property except at a figure which will not com
pensate the owner for his outlay in its acquisition and give him a reasonable profit 
whereby he may sustain his own life, is in the ultimate analysis just as much a taking 
-of that property as if a certain quantity of the thing itself were taken in the specie. 
It would be idle to argue that the option still remained with the owner of the coal 
to sell or not to sell as he might choose. The fixing of an unreasonably low price, 
by preventing him from using the coal for the only purpose for which he could use 
it to advantage, would force a loss upon him and thus take his property. 

Therefore, it is believed that even though the coal business may not be a "public 
calling" nor treated as such in the legi;;lation proposed, yet the power to fix prices 
in this manner is qualified or limited by the requirement that the prices so fixed must 
be reasonable. 

The further development of this theme is not necessary as the criteria of reason
ableness, as applied to rate making, have been worked out in some detail in the rail
road rate cases. It is enough to state· that these principles would apply to the regu
lation of the price of any commodity under the power now under discussion. 

Of course, there are other limitations upon the exercise of this power. One of 
them arises from the fact that a regulation of Jlricc is a regulation of commerce. The 
state's power in this respect docs not extend to the regulations of interstate commerce. 

There are, of course, two fields of regulations respecting interstate commerce 
matters: One, which may be designated as the field of exclusive congressional juris
·diction, may not be entered by the states at all; the other, which may be referred 
to as that of concurrent legislative cognizance, is one which may be occupied by the 
states unless and until congress has occupied the field. 

Of course, there is the third field of exclusive state cognizance, namely, the regu
lation of such commerce as is purely intra-state. 

The test for determining whether or not a regulation of commerce which may 
conceivably be interstate is within the exclusive jurisdiction of congress or the con
current jurisdiction of the states is furnished by the directness of the regulation. The 
question is: Does the proposed state law directly burden interstate commerce? If 
it does, the state can not act at all; but if it amounts to merely an indirect or inci
dental regulation of such commerce, the state may, under its police power, act unless 
and until congress has occupied the field. 

It would seem that nothing could be a more direct burden upon or regulation 
of interstate commerce than the fixing of prices of commodities sold in interstate 
commerce transactions. 

Therefore, if the state of Ohio contemplates regulatiDns fixing the price of coal, 
such legislation must be carefully. limited so as to not apply to interstate commerce. 
Thus the price of coal at the mines may be fixed, but not in such way as to affect such 
.a sale on a contract calling for immediate transportation to a point outside of the 
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state; on the other hand, the price of coal at the distribution point may be regulated 
but not in such a way as to affect contracts calling for the immediate importation 
of a specific and designated quantity of coal from a point outside of the state. More
over, under the original package doctrine the price of coal which has actually been 
transported from a point outside of the state to a point within the state prior to its 
sale can not be regulated so as to apply to a sale of such coal by the importer in the 
original package of importation, such as a carload lot. But when coal has come into 
the state from outside and has become commingled with the general mass of property 
in the state, and the original package of interstate transportation is broken up and 
the coal is sold piece-meal as it were, such sale is subject to the exclusive control of 
state legislation. 

vf course, another limitation which must be applied in this case is that respecting 
the impairment of the obligations of contracts. 

No state regulation of prices could apply to and govern the consideration of a 
contract entere9 into prior to the date when such a law would become effective. Cases 
which have been previously cited, however, show clearly that the obligation of a con
tract entered into after a law becomes effective is not impaired by that law, but that 
the law itself enters into and becomes a part of the obligation of the contract, which 
must be deemed to have been made with reference to it. Putting it in still another 
way: the state, under its police power, may prohibit future contracts, but may not 
affect the obligation of existing contracts. 

In conclusion, therefore, it is submitted that the power to regulate the price of 
coal, which is a commodity a supply of which is necessary to the preservation of the 
public health and for ihe economic welfare of the public generally, exists whenever 
a situation develops which, in the judgment of the legislature, makes such a regu
lation necessary; that the legislature is the first judge of the occasion of the exercise 
of its power; but that the occasion and extent to which the power is exercised is sub
ject to review by the courts, so that no unreasonable or arbitrary action may be taken 
and the price fixed, must be adequate; that the state legislature must limit its acion to 
intra-state transactions, and may not by its legislation impair the obligations of sub
sisting contracts; that a state of war is an abnormal condition which on its face would 
seem to justify the legislature in the exercise of such power, even if its judgment as 
to the occasion for such exercise is subject to review; and that generally, subject to 
the foregoing limitations, a law regulating the price of coal may be passed at the pres
ent time. 

While you do not specifically ask my opinion as to food products, nevertheless 
following the line of authorities hereinbefore set forth it will be readily seen that the 
legislature would be authorized to regulate the price of food products as well as the 
price of coal. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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4 78. 

CRUDE GASOLIXE- :\lL'ST BE IXSPECTED BEFORE SOLD TO 
REFIXERIES. 

Section 865 General Code requires that high powered crude gasoline, manufactured 
from natural gas by a fuel supply company, must be inspected before it is sold by such 
company to refineries. 

CoLUMBus, OHIO, July 27, 1917. 

BoN. CHARLES L. REsCH, State Inspector of Oils, Columbus, Ohio. 

DEAR Sm:-I have your letter of July 11, 1917, as follows: 

"At Sugar Grove, Ohio, the Ohio Fuel Supply Company have a plant 
at which they manufacture gasoline from natural gas. This gasoline is very 
high powered and is sold by these poeple to refiners, where it is mixed with 
other products and put on the market as gasoline. They call this product 
which thay make crude gasoline. The question has arisen as to whether 
or not this crude gasoline should be inspected at the first named plant before 
it is sold by them to a refiner. Inasmuch as the refiner has the finished product 
inspected the argument presented that it should not be necessary to subject 
the crude product to inspection. 

"In this connection I would call your attention to section 865 of the 
General Code which prescribes that 'gasoline, petroleum-ether or similar or 
like substances, unde'r whatever name called, whether manufactured within 
this state or not, having a lower flash test than provided in this chapter for 
illuminating oils, shall be inspected by the state inspector of oils. * * * 
Whoever sells or offers for sale any gasoline, petroleum-ether or s;im,ilar or 
like substance not stamped as provided in this chapter shall be fined not 
more than one thousand dollars or imprisoned in the county jail not exceed
ing twenty days or both.' 

"Kindly Jet me have your opinion as to whether or not the provisions 
of section 865 General Code above quoted make it necessary to inspect this 
crude gasoline at the Sugar Grove gasoline plant prior to its sale by that 
company to a refiner?" 

You also inform me that the gasoline in question has a "lower flash test" than 
is provided for illuminating oils and that while this gasoline is very high powered, 
it can be used in the operation of automobiles, etc. 

Section 865 G. C. reads: 

"Gasoline, petroleum-ether or similar or like substanres, under what· 
ever name called, whether manufactured within this state or not, having a 
lower flash test than provided in this chapter for illuminating oils, shall be 
inspected by the state inspector of oils. Upon inspection, the state inspector 
shall affix by stamp or stencil to the package containing such substance a 
printed inscription containing its commercial name, the word 'dangerous,' 
date of inspection and the name and official designation of the officer making 
the inspection. !<'or such inspections, the state inspector shall receive the 
same fees as for the inspection of oils, which shaiJ be paid into the state treasury, 
as herein provided for other fees. Such fees shaiJ be a lien on the gasoline, 
petroleum-ether or similar substance so inspected. For such inspection, 
deputy inspectors shaii receive the same fees and shall make monthly repor\ 
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of such inspections, as provided herein for the inspection of oils. Whoever 
sells or offers for sale any gasoline, petroleum-ether or similar or like substance 
not stamped as provided in this chapter shall be fined not more than one 
thousand dollars or imprisoned in the county jail not exceeding twenty days 
or both." 

The product manufactured at the Ohio Fuel Supply Company is usually "gas· 
'()line" and inasmuch as it has a "lower flash test" than is provided for illuminating 
Qils, it comes squarely within the provisions of section 865 G. C. The penalty pro
vided by section 865 falls upon a person who "sells or offers for sale any gasoline * 
* not stamped as provided in this chapter". This penalty is not for the sale of gasoline 
in the retail market but simply for the sale. The Ohio Fuel Supply Company, in the 
case submitted, undoubtedly sells this gasoline to the refineries and while I am not 
unmindful of the argument that could be presented for an opposite construction of 
the statute, I am of the opinion that the law requires that the gasoline referred to be 
inspected by your department prior to its sale by the Ohio Fuel Supply Company to 
the various refineries. 

479. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DEPUTY OIL INSPECTOR-TRAVELING EXPEXSES AUTHORIZED 
UNDER SECTION 849 G. C. 

Section 849 General Code, allowing deputy oil inspectors their actUtJ.l and necessary 
traveling expenses, authorizes the payment to them of oll expenses incurred while absent 
from their home and while engaged in their offu;ial duties. This includes railroad fare, 
J,odging, meals and other actual and necessary expenses which may be incurred by them in 
the performance of their d11ties while they are traveling about the state. 

CoLUMBus, Omo, July 27, 1917. 

RoN. CHARLES L. REsCH, State Inspector of Oils, Columbus, Ohio. 

DEAR SIR:-1 have your letter of July 11, 1917, as follows: 

"I beg to call your attention to section 849 of the General Code relating 
to fees of deputies of this department. You will note that this section provides 
that each deputy inspector of oils shall receive certain fees and 'his actual 
and necessary traveling expenses incurred while engaged in the discharge of the 
duties of his office.' 

"Kindly advise just what items of expense may be properly charged 
by the deputy inspector under this section." 

Former Attorney-General Hogan, under date of :May 8, 1911, rendered an opinion 
to Hon. E. M. Fullington, auditor of state (found in Annual Report of the Attorney
General, 1911-1912, Vol. 1), in which he said: 

"When an inspector is assigned to inspect an association in a city other 
than that of his residence, whether that city be the capital of the state or not, 
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all expenses incurred by him while absent from his home are, in my opinion, 
'traveling expenses.' " 

This is the view frequently taken by this department in construing statutes that 
allow to officials their actual and necessary expenses. I beg to advise you, therefore, 
that section 849 of the General Code authorizes the deputy oil inspectors to charge 
and receive all expenses incurred by them while absent from their home and while 
engaged in their official duties. This includes railroad fare, lodging, meals and other 
actual and necessary expenses which may be incurred by them in the performance 
of their duties while they are traveling about the state. 

480 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COSTS-INCURRED IN DETERMINING SAXITY OF PERSON CHARGED 
WITH CRIME-HOW PAYABLE-COSTS IN CRIMINAL CASE WHEN 
PRISONER RECOVERS SANITY -AND WHEN HE DOES NOT RE
COVER-HOW PAYABLE. 

The costs incurred in determining whether or not a person is sane under section 13806· 
General Code are part of the costs in the criminal case. Witness fees are payable out of the 
county treasury under section 3014 G. C. If the prisoner does not recover his sanity and 
the indictment is nollied, the officers' fees are poyoble as in cases of state failure. If the 
prisoner does recover his sanity and the trU:Jl proceeds upan the indictment and the prisoner 
is acquitted, the officers recover their fees as in cases of state failure. If the priosner iB 
convicted and sentenced to the penitentiary or reformatory, the cn.qfs ore paid by the state. 

CoLUl\JBus, OHIO, July 27, 1917. 

HoN. To:M A. JENKINS. Prosecuting Attorney, Ironton, Ohio. 

DEAR SIR -I have your letter of July 3, 1917, as follows: 

"The question has arisen in our county with reference to costs. 
"We had one John Sinith, indic~ed for arson and shooting with inten~ 

to kill. He feigned insanity. An inquest was held by the probate judge 
and physiCians unanimously found that he was sane, and that he was feigning. 
Late,r when his case was set for trial in the common pleas court his attorneys 
made application for an investigation as to his insanity under section 13608 
of the General Code. The case was a very bitterly contested one and con
tinued over three days. There were a great number of witnesses exainined 
and the costs amounted to considerable. The question arose at the outset 
of the case "ith reference to how the costs should be paid. I maintain that 
the costs should be paid by the defendant, especially should the jury find him 
to be sane. No costs were P!!-id. The witnesses had their attendance marked 
and it rests there. The jury found the accused to be insane and he was later 
sentenced to the Lima State Hospital, where he is now cbnfined. We are at 
a loss to know how these ~osts should be paid. I thought probably your de
partment !night have had this question up before. In any event we would 
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be glad to have an opinion of your department as to who should pay the costs 
under the circumstances." . 

Sections 13608, 13609, 13610 and 13611 G. C. read: 

"Sec. 13608. When the attorney of a person indicted for an offense 
suggests to the court in which such indictment is pending, and before sentence, 
that such person is not then sane and a certificate of a reputable physician 
to that effect is presented to the court, such court shall order a jury to be im
paneled to try whether or not the accused is sane at the time of such impan
eling. Thereupon a time shall be fixed for a trial, a jury shall be drawn from 
the jury box and a venire issued, unless the prosecuting attorney or the at
torney of the accused demand a struck jury, in which case such jury shall be 
selected and summoned as required by law. The jury shall be sworn to try 
the question whether the accused is or is not sane and a true verdict given 
according to the law and the evidence, and, on the trial, the accused shall 
hold the affirmative. 

"Sec. 13609. If three-fourths of the jurors provided for in the next 
preceding section agree upon a verdict, their finding may be returned as the 
verdict of such jury, and a new trial may be granted on the application of 
the attorney of the accused, for the causes and in the manner provided in this 
title 

"Sec. 13610. If three-fourths of the jurors do not agree, or the verdict 
is set aside, another jury shall be impaneled to try the question. If the jury 
find the accused to be sane and no trial has been had on the indictment, a 
trial shall be had thereon as if the question had not been tried. If the jury 
find him to be not sane, that fact shall be certified by the clerk to the probate 
court, and the accused, until restored to reason, shall be dealt with by such 
court as upon inquest had. If he is discharged, the bo'nd given for his support 
and safe-keeping shall contain a condition that, when restored to reason, he 
shall answer to the offense charged in the indictment or of which he has been 
convicted, at the next term of the court thereafter and abide the order of 
such court. 

"Sec. 13611. \Yhen restored to reason the accused may be prosecuted 
for an offense committed by him previous to such insanity, or sentenced on 
a. c~nviction had previous thereto." 

In the case you refer to, the jury found the prisoner to be insane and he was sen
tenced, I take it, to the Lima State Hospital by the probate court. 

It will be noted in this case that the prisoner was not acquitted. The trial was 
simply halted and the special jury having found him insane he was committed to the 
Lima State Hospital. Under the provisions of section 13611 he may be tried again 
for the offense as soon as he is restored to reason. The indictment remains. 

The trial of tlie accused, under section 13608, is a part of the criminal proceed
ings directed against the accused and provided by statute, betwee,n the indictment 
and the trial, and the costs of the same should, I think, be included as a part of the 
costs in the criminal case. Surely if the jury found the defendant sane and the trial 
proceeded to its proper conclusion, it would not be claimed that the costs incurred 
in this special proceeding were not costs incurred in the case. The fact that the jury 
found the prisoner insane instead certainly does not alter the character of the pro
ceeding and it is therefore my belief that the costs incurred are a part of the costs in 
the case. The crime of which the prisoner stands accused is a felony and the case is 
a "criminal cause" under section 3014 of the General Code, which reads: 

''Each witness attending under recognizance or subpoena, issued by 
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order of the prosecuting attorney or defendant, before the court of common 
pleas, or grand jury, or other court of record, in criminal causes, shall be 
allowed the following fees: For each day's attendance one dollar, and five 
cents for each mile, the same as in civil causes, to be taxed in only one cause, 
when attending in more causes than one on the same days, unless otherwise 
directed by special order of the court. When certified to the county auditor 
by the clerk of the court, fees under this section shall be paid from the county 
treasury." 

The trial of the prisoner as to his sanity under section 13608 I have already held 
is a part of the criminal proceeding and therefore is included within the meaning of 
the term "criminal cause" as used in section 3014 G. C. The witness fees, therefore, 
should be paid out of the county treasury under this section. 

Whether or not the county is to be reimbursed by the state will depend upon the 
final outcome of the case. If the prisoner is restored to reason, the state may proceed 
to trial upon the indictment and if he is convicted and sentenced these .witness fees 
and the other costs in the case will be paid by the state. If he is acquitted the case 
will be treated as a "state failure" and officers may be allowed fees by the county 
commissioners accordingly. If the prisoner is not restored to reason, the indictment 
will in all probability be nollied. This, according to opinion Ko. 98, rendered by 
this department under date of March 10, 1917, to Ron. C. M. Caldwell, prosecuting 
attorney, Waverly, Ohio, is also a "state failure" and in such event the fees of officers 
may be paid as in such cases. 

12-Yol. II-A. G. 

Very truly yours, 
JOSEPH l\lcGHEE, 

Attorney-General. 
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481. 

TAX CO:VG\liSSIOX-~lUST CERTIFY ITS DETER~HXATIOXS TO PERSON 
IX WHOSE KAME PROPERTY IS LISTED-RIGHT OF PROPERTY 
OWN"ER TO HAVE DETERMINATIONS OF CO.lVIl\HSSIOX REVIE,VED 
IX CO~IMOX PLEAS COURT. 

Section 5611-1 G. C., as enacted in 107 0. L. 550, requires the lax commission of 
Ohio to certify to the person in whose name the property valued by it is listed as to all deter
minations made by such tax commission, after said act went into effect. The provisions 
of said section with reference to the time such certification must be made is directory in 
this that such certifu:ation of the actions of the tax commission to the persons in whose 
name the property i.s valued may be made after the action of the board is certified to the 
county auditor, but the certifu:ation to the person in whose name the properly is listed, 
if n"ot made at the time the action of the board is certified to the county auditor, should be 
made within a reasonable time thereafter. 

oection 5611-2 General Code, as enacted in said act above referred to, authorizes the 
persons therein specified to have a review of the determinations of the tax commission 
with respect to the valuation of property made since said act went into effect, by the com
mon pleas court on petition in error, filed in such court within thirty days after notice 
of the action of the tax commission is certified in the manner provided by section 5611-1, 
and, not deciding whether it was the legislative intention, in the enactment of said act, 
to confer ttpon the common pleas court jurisdiction to review determinations made by the 
tax commission with respect to the valuation of property for years prior to 1917, said sec
tion 5611-2 General Code authorizes the person indicated in said section to institute pro
ceedings in error in the common pleas court to review determinations made by the tax com
mission valuing property for taxation for the year 1917, though such determinations were 
made prior to the time said act went into effect, provided petition in error in such cases is 
filed in the common pleas court within thirty days after the time said act went into effect. 

CoLUMBus, OHIO, July 27, 1917. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have your favor of July 11, 1917, asking opinion of me on a 
question stated by you as follows: 

"The commission respectfully requests your opm10n as to the effect 
of senate bill No. 227, passed March 21, 1917, and approved March 30, 1917, 
upon the proceedings of the commission with reference to the assessment and 
certification of the property of public utilities for the year 1917. 

"The general law provides that public utilities shall file reports with 
the tax commission on or before the first day of March. The commission 
is required to fix the value of the property of such companies on the second 
Monday of June and is required to apportion the same to the various counties 
and certify such apportionment on the second Monday of July. The com
mission desires to know whether or not it will be required for this year to 
comply with section 5611-1 of the above act and certify its action as to the 
assessment of public utility property to the person in whose name the prop
erty is listed, or sought to be listed, at the same time and in the same form in 
which such action is certified to the county auditor. 

"The work of preparing the apportionment sheets was practically com
pleted before the commission's attention was called to the passage of this act 
and most of it was completed before the act became effective. 
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"The commission desires to know whether upon application, as provided 
in section 5611-2 of the above act, it is required to deliver to the person or 
persons making the application a certified transcript of the final order and 
the evidence in the proceedings upon which such order is based, as to the 
value of public utility property for the year 1917." 

The act referred to in your communication is found in 107 0. L. p. 550, and was 
enacted l\Iarch 21, 1917, and filed in the office of the Secretary of State March 31, 
1917. The act is as follows: 

"Section 5611-1. Whenever the t:J.x commission of Ohio determines 
the valuation, or liability, of property for taxation, whether in rase of an 
original valuation or other original proceeding of such board, or in case of a 
determination of an appeal from the decision of a county board of revision, 
it shall, by registered mail, certify its action to the person in whose name 
the property is listed, or sought to be listed, at the same time and in the 
same form in which such action is certified to the county auditor, and such 
determination shall become final and conclusive for the current year, unless 
reversed, vacated, or modified as hereinafter provided. 

"Section 5611-2. The proceeding to obtain such reversal, vacation 
or modification shall be by petition in error filed in the court of common 
pleas, instituted by the person or persons in whose name the property is 
listed for taxation, or by any person or official authorized to file a complaint 
against any valuation or assessment under the provisions of section 5609 
of the General Code. In case of original proceedings or valuations by the 
tax commission of Ohio, such proceedings shall be instituted in the common 
pleas court of the county in which the property is located, or if located in 
more than one county, then in the county in which the greater amount of 
the property in question is located as shown by the apportionment of such 
commission, and in such case the court shall review the determination of 
the commission as to all the property in each such county and the apportion
lHtmt of the value thereof. In case of a determination of an appeal from th2 
decision of a county board of revision such proceeding shall be instituted in 
the common pleas court of the county in which such complaint was origi
nally filed. 

"Such petition in ei:ror shall be filed within thirty days after notice is 
served as provided in section 5611-1, provided that in case of determina
tions made prior to the taking effect of this act, such petition may be filed 
within thirty days after this act takes effect, and the county auditor of the 
county in which such petition is filed, and the tax commission of Ohio, shall 
be made defendants, and, unless waived, summons in error shall be issued 
and served as in other cases, upon such auditor and upon the chairman and 
clerk of the tax commission of Ohio. The tax commission shall, upon written 
demand of the person or persons, filing such petition, made at or before 
the filing thereof, deliver to such person or persons within thirty days there
after a certified transcript of the final order and the evidence in the proceedings 
upon which such order is based, which transcript shall forthwith be filed 
by the plaintiff in error with the clerk of the court in which such proceeding 
is pending, and the eourt may call witnesses and consider other evidence 
in addition to such transcript in the hearing of such petition in error. The 
prosecuting attorney of the county shall represent the county auditor in 
such proceeding. Either party shall have the right to prosecute error as 
in other cases. The court may permit any interested party to intervene 
by cros~-petition. X o determination of the tax commission as to the value 
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of property for taxation shall be reversed, vacated, or modified unless it 
is shown by clear and convincing evidence that the value of the property, 
as determined by the tax commission, is not the true value in money of such 
property. 

"Section 5611-3. In case of the institution of such proceeding, liability 
for taxes upon the property in question, and for non-payment of taxes within 
the time required by law, shall relate back to the date of the original valua
tion or determination, and liability for taxes and for any penalty for non
payment thereof within the time required by law, shall be based upon the 
valuation as cnally determined." 

As will be observed from its terms, this act is an origjnal act supplementing sec
tion 5611 General Code, which prescribes the jurisdiction of the tax commission to 
hear complaints on appeal from the county board of revision. The act being original 
in its nature, we are not called upon, with respect to either of your questions, to con
sider the prqvisions of section 26 General Code, which under certain conditions limits 
the effect of statutes amending or repealing existing statutes on pending causes or 
proceedings. This act, therefore, speaks without qualification from the day that 
it went into effect as a law, to wit: on June 30, 1917. 

With respect to your first question, the act requires that as to all determinations 
made by you after the law went into effect, you shall by registered mail certify your 
action to the person in whose name the property valued is listed or thought to be 
listed, at the same time and in the same form in which such action is certified to the 
county auditor. 

Answering your first question specifically, therefore, I am of the opinion that 
section 5611-1 General Code, above quoted, requires you to comply with its provisions 
with respect to the certification of your action to the person in whose name the prop
erty valued by you is listed, as to all determinations made by you since the law went 
into effect. Conformable to the general rule applicable to the construction of statutes 
of this kind, however, I am inclined to the view that the provisions of this section, 
in so far as it prescribes the time at which you are required to certify your action to 
the person in whose name the property valued by you is listed, is directory and that 
you are permitted to certify your action to such person after your certification is made 
to the county auditor, and in a reasonable time thereafter. 

With respect to your second question, it will be noted that by section 4 of article 
IV of the state constitution, a common pleas court is authorized to receive such juris
diction as may be conferred upon it by law, and this would include jurisdiction con
ferred upon such court to revise, on petition in error or otherwise, findings and de
cisions made by administrative boards. 

Hocking Valley Railway Co. v. Public Utilities Commission, 92 0. S., 
9, 14. 

Section 5611-2 General Code confers jurisdiction on the common pleas court to 
review the determinations made by you with respect to the vaulations of property for 
taxation by petition in error filed in said court. As to such determinations made by 
you after the law went into effect, this section requires the petition in error to be filed 
within thirty days after receipt, by the party becoming plaintiff in error, of the notice 
prescribed by section 5611-1 and with respect to determinations made by you prior 
to the time the act took effect it is required that such petition in error be filed within 
thirty days after the time the act took effect. I know of no principle of constitutional 
law which inhibits the enactment of legislation pro~iding a right of appeal or right of 
review by proceedings in error with respect to decisions or findings of a board or tri-
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bunal made before such legislation goes into effect. On the contrary, legislation of 
this kind has ben recognized as valied where a reasonable time is given to perfect the 
appeal or proceedings in error after such law becomes effective. 

193; 
State Counsel Jr. 0. C. A. ::\1. vs. Xational Counsel, Jr., 79 X. J. Equity, 

See ::\Iarinda v. Dowlin, 4 0. S., 500; 
Lafferty v. Shinn, 38 0. S., 48; 
Canaan township v. Board, etc., 46 0. S., 694. 

::\faking direct answer, therefore, to your second question, I am of the opinion 
that the persons specified in section 5611-2 have a right to institute proceedings in 
error with respect to determinations as to values of public utiljty property for the 
year 1917 and that upon application you are required to deliver to the person or persons 
making the application a certified transcript of the final order and the evidence in the 
proceedings upon which your finding is based. 

482. 

Very truly yours, 
JosEPH McGHEE, 

·Attorney-General. 

TEACHER-0NE YEAR CERTIFICATES-EXTITLED TO THREE. 

Every teacher is entitled to three effective one-year certificates so that when two or more 
one-year certificates are issued in any one year all will count as but one in making up the 
sum total of three. 

The three one-year certificates mentioned in section 7821 G. C. must be issued in thrPe 
separate years to make up the limit allowed. 

CoLmmus, Omo, July 30, 1917. 

HoN. CHESTER PENDLETON, Prosecuting Attorney, Ti'indlay, Ohio. 
DEAR Sm:-Your letter of June 27, 1917, submits for my opinion the following 

statement of facts: 

"On April 17th, at the request of our county superintendent of schools for 
an opinion as to whether under section 7821 of the General Code three-one
year certificates are all that may be issued to one person or whether more than 
three such certificates may be issued provided not more than two of them 
have been actually used, I replied with an opinion to the effect that the language 
of the section seemed to me to be very definite in limiting to three the number 
of one-year certificates to be issued to any one person, and that I saw no 
justification for holding that more than three such certificates could be issued. 

"Since then my attention has been called to a letter from your office 
dated June 2, 1917, and written to Mr. Harold Gassman, of Arcadia, which 
seems to indicate what you have come to a different conclusion regarding 
this section of the General Code, and are placing a more liberal construction 
on it. 

""Under the circumstances, I am asking you to kindly give me your written 
opinion on thi> question." 
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The letter of Harold Gassman, to which my letter of June 2, 1917, was an answer, 
reads as follows: 

"In June, 1915, I secured a one-year certificate at Bowling Green, Ohio. 
"I secured a position as teacher in Hancock county for 1915-16 which 

made it necessary to secure another one-year certificate in Hancock county 
at Findlay, Ohio, August, 1915. 

"In ::\larch, 1916, I secured another on-year at Findlay, Ohio, and taught 
the term of 1916-17. The examiners of Hancock county now refuse to grant 
me another one-year certificate. 

"I think I am entitled to another certificate, as I used only two certifi
cates granted. Please advise if I am correct." 

Section 7821 G. C. provides in part that: 

"County boa1"ds of school examinas may grant teachers certificates for one 
year * * which sJ:tall be valid in all villages and rural school districts 
of the county whe1"ein they a1"e issued. 1'\ot more than three one-year certifi
cates * * * may be issued to any one person * * * Such certificate 
shall be valid for one year * * * from the ji1"sl day of Septembe1" follow
ing the day of examination." 

Section 7829 G. C. provides that: 

"Three kinds of teacher's certificates only shall be iss)led by county 
boards of school examiners, whieh shall be styled respectively 'teacher's ele
mentary school certificate,' valid for all branches of study in schools below 
high school rank, 1teacher's high school certificate,' valid for all branches of 
study in recognized high schools and for superintendents and 'teacher's 
special certificate,' valid in schools of all grades, but only for the branch or 
branches of study named therein." 

Section 7830 G. C. provides that no person shall be employed as a teacher in any 
village or rural school district who has not obtained from a board of examiners having 
legal jurisdiction a certificate as thel·ein set forth. 

By legal jurisdiction is meant that the board of examiners issuing such certifi
cate must be the board of examiners of the county in which is located _the village or 
rural school district in which the teacher appearing before the "board of examiners 
desires to teach. 

Section 7824 G. C. provides that county boards of school examiners, at their 
discretion, may issue certificates without formal examinations to holders of certifi
cates granted by other county or city boards of school examiners. The one-year 
certificate, about which inquhy is made, is what is designated as a "teacher's ele
mentary .certificate" and can only be issued by the board of education of the county 
in which is located the district in which such teacher desires to teach and shall be 
valid throughout said county from the first day of September following the day of 
the examination which is attended by such teacher. So that when the teacher in 
question secured a certificate from the county board of examiners of ·wood county, 
Ohio, in June, 1915, said certiEcate was secured from the county board of school ex
aminers of said Wood county and was valid only in Wood county, but was valid from 
the first day of September, 1915, and when the said teacher desired to teach school 
in a school district in Hancock county, it became necessary for him to secure a certifi
cate from the county board of school examiners of said Hancock county. Hancock 
county board of school examiners could issue him a certificate without examination, 
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as provided by section 7824, above mentioned, or it could permit him to take an ex
amination as any other teacher, but whether such certificate was issued with or with
out such examination, it could only be dated from September 1, 1915, that is, from 
the same date which appeared on the certificate issued to him by the Wood county 
board of school examiners, and both certificates covered the identical period-from 
September 1, 1915, to August 31, 1916. 

Certificates are issued only for periods certain, as for one, three or five years, 
and the certificate or certificates mentioned which had been issued to Harold Gassman 
were for all intents and purposes but one certificate, for but one certificate could be 
effective in any one year. When said Harold Gv,_ssman secured his certificate in 
March, 1916, that certificate covered the year from September, 1916, to August 31, 
1917, and was in effect hi~ second certificate, and he was therefore entitled to one 
more certificate under section 7821 G. C. 

The effect of the above may be better illustrated by the following: Suppose a 
teacher should apply for a school in three different counties. In each county he would 
have to secure a certificate. If each certificate issued in each county would count 
in making up the number of three, then the three certificates could all be issued in 
any one year and each be effective, for a teacher is entitled to three effective certifi
cates. I do not understand that to be the law. For but one certificate can be ef
fective in any one year, as all must date from September 1st, which is the date certain, 
and the three certificates must of necessity, in order to be effective, be issued in three 
separate years. It is not necessary that they be issued in three consecutive years, 
but when two or more are issued in any one year they count only as one certificate 
in making up the sum total of three, as provided by General Code section 7821. 

Suppose again that the teacher, in endeavoring to secure a three-year certificate 
shall take several examinations in one year and each time only receives a one-year 
certificate. Would he be barred from further examination simply because he attempted 
to receive a higher grade certificate in one year? Each certificate so issued shall be 
valid for one year, so that if all must count in making up the three, would it not argue 
that when one was in force none other could be issued covering the same time? 

All the above brin~s mf' to the eonclm-ion that all the certifi,·aleti ititiucd in one 
year count only as one certificate and I advise you that the three one-yP:'r certificn.tes 
mentioned in section 7&21 must be issued in three separate years to make up the limit 
allowed. 

483. 

Yours very truly, 
JosEPH ::\IcGHEE, 

Attorney-General. 

CHILD-I~ C r&TODY OF Jl'\'EXJLE COrRT OR 
CHJLDREX'H HO:\IE-"CPOX ADOPTIOX RE:\IAIXS 
IT BECO:'IJES OF LA WFl'L AGE. 

TRl"HTEES OF 
WAHD "CNTIL 

1. TV here c. cltild in tl,e custorly of the Jllt"Wile court is lertally cdoptcrl undt:r section 
F.030 G. C., such cltild for oil necessary 1Jltrposes of discipline and TJroteclion remains a 
u:r.rd of such court wztil the child nllm"ns the age of twenty-one. 

2. Where c cl.ild in the wstody r.1id control cf the trustees of the cldldren' s home is 
adopted, such central continues until such child beccmes of lauful eye. 

CoLl:YBl:s, OHio, July 30, 1917. 

Hox. H. H. ~EEDLEs, Protr.te Judr;e, Sidney, Ol.io. 
DEAR Sm:-1 have your commudcation of July 6, 1917, wherein you state: 
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"Section 8030 General Code provides that when this court makes an 
order of adoption that 'The natural parents * * * shall be divested 
of all legal rights and obligations in respect to the child, and it be free from 
all legal obligations of obedience and maintenance in respect to them. Such 
child shall be the child and legal heir of the person so adopting him or her, 
entitled to all the rights or privileges and subject to all the obligations of 
a chifd of such person begotten in lawful wedlock.' 

''"Under this section it seems that the adopted parent would have com
plete control free from supervision of any board of trustees of any home where 
the child was adopted from a children's home, and free from the supervi~ion 
of a juvenile judge where the child was a ward of the court. · 

"Section 3093 G. C. provides: * * * 'and if suqh child is placed 
out, indentured or adopted, such control shall continue until such child be
comes of lawful age.' 

"The section as to the continuance of the guardianship of the juvenile 
court provides similarly that it continues until the child becomes of age. 

''There seems to be a conflict between the adoption statute and these 
statutes where guardianship continu'es and we have been losing good homes 
for some of these children because of the possibility of the.'latter statutes 
giving control to boards and courts even after adoption, thus making the 
adoption cpntract one sided. 

"My question is, what rights, if any, have the board of trustees of a 
children's home over a child in their institution after it has been legally 
adopted? Same as to a child who is a ward of a juvenile court and has been 
legally adopted?" 

Section 8030 G. C. provides: 

"The natural parents, except whl}ll such child is adopted under the 
provisions of sections eighty hundred and twenty-six and eighty hundred 
and twenty-s\even, by such order shall be divested of all legal rights and 
obligations in respect to the child, and it be free from all legal obligations 
of obedience and maintenance in respect to them. Such child shall be the 
child and legal heir of the person so adopting him or her, entitled to all the rights 
and privil'eg'ps and subject to all the obligations of a child of such person 
begotten in lawful wedlock. But on the decease of such person and the 
subsequent decease of such adopted child without issue, the property of 
such adopted parent shall d!l'scend to his or her next kin, and not to the next 
kin of such adopted child." 

The preceding sections 8024 et seq. provide the procedure for the adoption of a 
minor child. Under these sections the adopted child possesses the legal status of 
a child of the adopter. The adopting parent stands in the relation of the natural 
parent to the adopted child, but I do not think that the adopting parent would have 
complete control of such minor child free from the supervision of any board of 
trustees or any home, or free from the supervision of a juvenile judge, when the child 
so adopted was adopted respectively from a children's home or where the child was 
the ward of such juvenile court. 

Section 1643 of the juvenile court act provides: 

"\\"hen a child under the age of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall continue 
for all necessary purposes of discipline and protection, a ward of the court, 
until he·or she attain the age of twen·y-one years. The power of the court 
over such child shall continue until the child attains such age." 



ATTORNEY -GENERAL. 1353 

In the case of Children's Home v. Fetter, 90 0. S. llO, habeas corpt:s was brought 
by a parent against the children's home for the custody of a child which had been 
committed o the children's home by the juvenile court of :\!arion county. Xewman, 
J., at page 127, in dismissing the application for the writ, uses the follo\\ing language: 

"The legislature in the exercise of its police power, in order to protect 
children and to remove them from evil influences, has established the juvenile 
comt. 'Yhen proceedings are regularly had in that court and there is a 
finding that the child is delinquent it become' a ward of the court. In the 
interest of the child and in the interest of society, the court -can commit its 
custody to ~trangers or to an institution for its moral training and education 
over the objection of the parents. The presumption is that the juvenile court 
of Marion county, when it committed Howard Fetter to the children's home, 
was acting with referecce to tb.e best interests and welfare of the child. It 
is in the power of that court, if it deem it advisable, to restore the child to 
its parents. But t)lere is no authority for any other court to interfere, in 
an independent proceeding, with the custody of the child thus entrusted 
by law to the jurisdiction of the juvenile court." 

Section 3093 G. C. provides: 

"All inmates of such home who by reason of abandonment, neglect, or 
dependence have been admitted, or who have been by the parent or guardian 
voluntarily surrendered to the trustees, shall be under the sole and exclusive 
guardianship and control of the trustees during their stay in such home, until 
they are eighteen years of age, and if such child is placed out or adopted 
such control shall continue until such child becomes of lawful age. A child 
shall be deemed abandoned, if at any time the parents or persons having con
trol thereof are in arrears for his or her board for a period of one year or more. 
Payment of such board thereafter shall not reinstate such parents or persons 
in the control or guardianship of such child, unless such board shnll deem 
it wise." 

From this section it appears t.hat all inmates of such home admitted as herein 
provided shall be under the sole and exclusive guardianship and control of the trus
tees during tl:eir stay in such home until they are eighteen years of age and if such 
child is placed out or adopted, such control shall continue until such child becomes 
of lawful age. This section, as now found in the Code, was enacted as found in 103 
0. L. p. 864, passed April 28, 1913. Section 1643, above quoted, was passed by the 
same general assembly and is found in 103 0. L. 864, and passed April 28, 1913. Sec
tion 8030, above quoted, is found in 88 0. L. 556, and was passed May 4, 1891. Since 
under the provisions of the adoption statute the adopted parent stands in the same 
relation as the natural parent, I can see no conflict between the provisions of such 
statute and the provisions of either the children's home or the juvenile court statutes. 
An adopted child corning into the jurisdiction of the juvenile court would be dealt 
with as provided by Jaw and there would only be such interference with the rights 
of the adopted parents as would necessarily arise with the rights of a natural parent 
under the same circumstances. The fact that the adoption was effected subsequent 
to the acquirement of jurisdiction by the juvenile court would make no difference. 
This conclusion is strengthened by the fact that the juvenile statute was passed long 
after the adoption statute and must have been in contemplation thereof, and this 
statute makes the child corning into the custody of the juvenile court a ward of such 
court for all necessary purposes of discipline and protection until such child attain 
the age of twenty-one years. 
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As far as the case of a child being adopted from a children's home is concerned, 
section 3093 ~n plain terms states that the child so adopted sha~l remain under the 
control of the ch,ildren's home authorities until such child becom-es of lawful age and 
whe,n a child is adopted out of the children's home it must necessarily be adopted with 
full concurrence of such provisio-ns of the law. · · 

In the case of Purinton v. Ja.mrock, 195 Mass., 187, the last paragraph of the 
syllfli_bus reads as follm•is: 

"vVhere a child i;n the custody of the state board of charity is adopted 
legally by persons who are found suitable to have cus'ljody of him and charge 
of his education, the child under the provisions of St. 1903, c. 334, sec. 3, 
still remains in the custody of the state board of cha,rity until he attains the 
age of twenty-one yEiars or tliat boa.rd shall discharge him from its custody 
when the object of his commitment has been accomplished." 

This is the only case that I find which directly bears upon this question and I 
think it clearly states the law. 

Answering your questions specifically, then, it is my opinion that a board of trustees 
of a children's home retains the guardianship and control of a child adopted out of said 
home for the purpose of securing the well being and progress of such child when such 
child is adopted out of such institution. It is further my opinion that when a child, 
a ward of the juvenile court, is adopted, such adoption is in contemplation of the pro
vision of statute which gives power to such court over such child until he attains the 
age of twenty-one years. 

484. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SUSPENDED SCHOOL DISTRICT-WHEN SAME MAY BE RE-ESTAB
LISHED UPON MOTION OF BOARD OF EDUCATION-WHEN COM
PELLED TO RE-ESTABLISH SAME. 

At any time the enrollment of a suspended school district shows twelve or more pupils 
of lawful school age, the board of education may, upon its own motion, re-establish such 
school. 

When a petition, asking for the re-establishment of a school, and which is signed by 
a majority of the voters of a suspended school district, is presented to a board of education 
in which school district the enrollment shows twelve or more pupils, the board of education 
must re-establish such school. 

CoLUMBus, Omo, July 31, 1917. 

HoN. E. E. LINDsAY, Prosecuting Attorney, New Philadelphia, Ohio. 
DEAR Sm:-I have your communication of July 7, 1917, wherein you ask my 

opinion on the following statement of facts: 

"The latter part of section 7730 of the General Code, as amended March 
21st last, contains the provision 'that any suspended school as herein pro
vided, shall be re-established by the suspending authority upon its own initia
tive, or upon a petition asking for re-establishment, signed by a majority of the 
voters of the suspended district, at any time the school enrollment of the 
said suspended district shows twelve or more pupils of lawful age.' 
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"The first paragraph of this section provides generally for the suspension 
of any or all schools in a village or rural school district. Then follows a pro
vision requiring the suspension of schools when the average daily attendance 
for the preceding year has been below ten. 

"There is no question in my mind but what the proviso above quoted refers 
to schools that have been suspended by reason of the daily attendance being 
below ten, but there is some question whether it refers to schools having 
been suspended for other reasons under the provision of the first paragraph 
of said section. 

"O,ne of our rural boards of education susp~ded three schools last ye.ar 
and transported the pupils in each district to. a centralized school, not be
cause of the at~nd.ance in such schools having been below ten, but because 
of better and cheaper accommodations at the centralized school. 

"Petitions have now been filed with the board under the provisions of this 
section; first above quoted, by majority of the voters of such suspended dis
tri~ts, aski,ng to have suc,h schools re-establ.i;3hed. Thp board does not want 
to gi-ant petition unless it is compelled to by reason of said proviso. 

"I woull:llike to have your opinion as soon as possible as to whether this_ 
provision applies to sc.hools suspended for reasons other than the average 
daily attendance having been below ten." 

I am advised, in response to my inquiry for further information, that there has 
been no vote in said school district on the question of centraij,zation and that the central
ized schools to which you refer is, in effect, a consolidated school. 

Your inquiry involves a consideration of section 7730 G. C., which section was 
amended in 107 0. L., p. 638, and reads as follows: 

"The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
such suspension the board in such village school district may provide, and in 
such rural school district shall provide, for the conveyance of all pupils of legal 
school age, who reside in the territory of the suspended district, to a public 
school in the rural or village district, or to a public school in another district. 
When the average daily attendance of any school for the preceding year has 
been below ten, such school shall be suspended and all of the pupils of legal 
school age, who reside in the territory of the suspended district, transferred to 
another school or schools when the county board of education so directs the 
board of education of the village or rural district in which said school is l•J
cated. Notice of such suspension shall be posted in five conspicuous places 
within such village or rural district by the board of education of such village 
or rural district within ten days after the county board of education directs the 
suspension of such school; provided, however, that any suspended school 
as herein provided, shall be re-established by the suspending authority upon 
its own initiative, or upon a petition asking for re-establishment, signed by a 
majority of the voters of the suspend~d district, at any time the school en
rollment of the said suspended district shows twelve or more pupils of law
ful school age. Any school district that is entitled to state aid for salary of 
teacher according to provisions of sections 7595 and 7595-1, when such schools 
are not consolidated, or centralized, shall receive the same amount of state 
aid after such schools are consolidated or partly consolidated, but to be ap
plied to the cost of transportation of pupils to consolidated school, or schools, 
or for salary of teachers and the transportation of pupils." 
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Prior to the time said section was last amended, or as it was amended in 106 
0. L. 396, it read as follows: 

"The board of education of any rural or village school district may sus·· 
p'end any or all schools in such village or rural scbool district. Upon such 
suspEinsion the board in such village school district may provide, and in such 
rural school district shall provide, for the conveyance of pupils attending 
such schools, to a public school in the rural or village district, or to a .public 
srhool in another district. When the average daily attendance of any school 
for the preceding year has been below ten, such school shall be suspended and 
the pupils transferred to another school or schools when directed to do so by 
the county board of education. N"o school of any rural district shall be sus
pended until ten days' notice has been given by the board of education of 
such district. Such notice shall be posted in five conspicuous places within 
such village or rural school district; provided, however, that any suspended 
school as herein provided, may bet re-established by the suspending authority 
upon its own initiative, or upon a petition asking for re-establishment, signed 
by a majority of the voters of the suspended district, at any time the schoo· 
enrollment of the said suspended district shows twelve or more pupils of 
lawful school age." 

It is noticeable that there is little change in the said section outside of the last 
sentence which was added to the amendment in 107 0. L., and which is entirely new 
matter, but apart from said hst sentence the changes are "in phraseology only, with 
the exception of the word "may" as used in the phrase "may be re-established" is 
changed to the word "shall," but, as will be hereinafter noted, that the change of 
said word does not give the section a different effect. Said section, as it was amended 
in 106 0. L. 396, was construed in the case of the State of Ohio ex rei John :\1eyers, v. 
The Board of Education of the rural school district of Spencer township, Lucas county, 
95 0. S. --, decided February 13, 1917, in which case it was an admitted fact that 
the enumeration showed more than twelve pupils in such suspended district, and that 
the schools were suspended not because there was not sufficient pupils to permit a 
school, but because the board determined to transport what pupils there were to the 
consolidated school. Johnson, J., in delivering the opinion of said court, used the 
following language: 

"The controversy in this case concerns the construction of the proviso 
contained in section 7730 General Code, which was passed May 27, 1915, 
(105 0. L. 398). Pertinent parts of the section are as follows: 

" 'The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. * * * 
When the average daily attendance of any school for the preceding year 
has been below ten, such school shall be suspended and the pupils transferred 
to another school or schools when directed to do so by the county board of 
-education. N"o school of any rural district shall be suspended until ten 
.days' notice has been given by the board of education of such district, "' " "' 
provided, however, that any suspended school as herein provided, may be 
re-established by the suspending authority upon its own initiative, or upon 
.a petition asking for re-establishment, signed by a majority of the voters 
-of the suspended district, at any time the school enrollment of the said sus
,pended district shows twelve or more pupils of lawful age.' 

"The relator contends that upon the filing of the petition referred to 
by a majority of the voters of the suspended district the provision for re
.establishment is mandatory, and that the word 'may' should be construed 
.to mean 'shall.' 
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"The school code now in operation was passed February 5, Hl14, {104 
0. L. 103). The sections of the General Code which are therein amended 
do not appear in the act in their consecutive order, but sections 4726 and 
7730, are found on the same page. By the provisions of section 4726, it is 
enacted that a rural board of education may submit the question of central
ization and upon the petition of not less than one-fourth of the qualified 
electors of such rural district, or upon the order of the county board of edu
cation, must submit such question to the vote of the qualified electors of 
such rural district, at the general election or special election called for that 
purpose. 

"It is further provided in that section that if the proposition fails, the 
question shall not be again submitted to the electors of such rural district for 
a period of two years, except upon the petition of at least forty per cent of 
the electors of such district. 

"Section 7730, as there amended, did not contain the proviso involved 
in this case. At the succeeding session of the legislature the proviso was 
added to that section. 

"It will be observed that the only provisions for centralization are found 
in section 4726, in which the method by which centralization can be had is 
specifically described. By those provisions the matter of centralization is 
required to be left to a vote of the people. 

''By the provisions of section 7730, the board of education of any rural 
or village district may suspend any or all schools in the district and in a vdage 
district may provide, and in rural districts shall provide, for the conveyance 
of pupils attending such schools to a public school in the rural or village 
district or to a public school in another district. 

"It wijl be observed that in this section there is no reference to cen
tralization nor to the abolition entirely of the suspended district. The use 
of the term 'suspension' necessarily implies the possibility of a revivor or 
re-establishment, and the terms of the proviso indicate, of course, that the 
legi_slature contemplated the reopening of any 'suspended school.' 

"Xow, consider the terms of the proviso. 1t enacts that any suspended 
school 'may be re-established by the suspending authority upon its own 
initiative.' Here is an explicit and plenary grant of power to the board of 
education of the rural or village district to re-establish the school. The 
grant could not be more comprehen~ive. Then follows the language 'or 
upon a petitio!) asking for a re-establishment, signed by a majority of the 
voters of the suspended distt:ict at any time the school enrollment shows 
twelve or more pupils of lawful school age.'· 

"There are some well settled rules of construction which we think must 
be applied to the proviso in question and which control. It must be con
strued as a whole and given such interpretation as will give effect to every 
word and clause in it. No part should be treated as superfluous unless that 
is manifestly required, and the court should avoid that construction which 
renders a provision meaningless or inopenitive. * * '" 

"The first clause confers upon- the board absolute authority to re-estab
lish the suspended school on its own initiative. • * * By this last clause, 
it is provided that the district may be re-established upon a petition signed 
by a majority of the voters of the district, but under the first clause the 
same board might re-establish the school on the petition of a small minority, 
or upon no petition at all. We cannot conceive, and we find nothing in the 
language to indicate, that the legislature enacted the additional clause with
out any purpose whatever in view. 

"We think it clear that the legislature intended that the word 'may' when 
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applied to the last clause in the p<oviso should be held to be mandatory. 
It intended to secure to the residents of the rural and village school district, 
which has 12 or more pupils of l:J.wful school age, the privileges of the resi
dents of other such districts which have not been centralized by the affirma
tive vote of the people pursuant to the statute hereinbefore referred to." 

But the legislature, as noted above, when it amended sa,id section 7730, as found 
in 107 0. L. 638, changed the word "may" to "shall" so that whatever might have 
been argued in reference thereto prior to the time of the amendment would fall fol
lowing said amendment and also following the decision of the supreme court in the 
case above noted. 

I must therefore advise you that at any time the school enrollment of a suspended 
district shows twelve or more pupils of lawful school age, the board of education may, 
upon its own initiative, re-establish such school and upon a petition signed by a ma
jority of the voters of such suspended district such board shall re-establish such school, 
whether such suspension was caused on account of lack of attendance or from any 
other reason. 

485. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

STATE ARMORY BOARD-HOW ARCHITECTS SHOULD BE PAID FOR 
SERVICES UPON AKRON ARMORY. 

The state armory board having paid to contractor from $50,000.00 contributed by 
citizens of Akron such on :~mount as not to leave sufficient in said fund to pay balance 
due architects, said balance due said architects should be paid from appropriation made 
for state armory. 

CoLUMBUs, Omo, July 31, 1917. 

Hm;. GEORGE H. WooD, Adjutant General o.f Ohio, Columbus, Ohio. 
DEAR Sm:-You have submitted to me bill presented by Messrs. Harpster & 

Bliss, architects of Akron, which bill is presented to the Ohio state armory board for 
balance due for architectural services, in the sum of $250.00, on the armory at Akron. 
Said bill is as follows: 

"To architectural services on armory at Akron as per original con-
tract, 5% of 850,000.00-----------------------------------82,500 O(l 

CREDIT 

"Feb. 17, 1916, payment on account __________________ $2,000 00 
"Aug. 26, 1916, payment on account__________________ 250 00 

----- 2,250 00 

Balance due on contract·-________________________________ $250 00" 

And you inquire whether or not the account can be paid. 
Together with the bill submitted, you also submitted a letter from Messrs. Harp

ster & Bliss under date of July 11, ·1917, which is to the following effect: 
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"We desire to submit to you a statement in regard to a contr2.ct we had 
with the state armory bc2.rd for acting as associate architects in the prepa
rution of plans and specifications for the Akron armory. The Akron armory 
2.s you may know was erected frcm funds provided by the state and a dona
tion to the state of S50,0GO by the citizens of Akron, Ohio. Our contract 
with the arrr.ory board was made January 14, 1913, when the board passed 
a resolution as follows: 

" 'RESOLYED: That if the board proceeds within one year to build 
a state armory at Akron, Ohio, under the plans this day submitted by archi
tects Harpster & BliEs and :trchited Best or similar plans, then architects 
Harpster & Bliss of Akron are hereby commissioned as associate architects 
to act under the armory board's directions and with its architects in the 
construction of said armory on the further condition that their compensa
tion be paid entirely from funds donated towards said armory and that 
their compensation for plans, specifications and superintendence does not 
exceed 5 per centum of the sum so donated.' 

"The building project was held up for 2 years or more and at a meeting 
of the armory board on June 12, 1915 our contract with the board was re
newed as a resolution passed on that date by the board will show, which 
is as follows: 

"AKROX AR~10RY: The board considered all the details of the ten
tative plans and preliminary sketches made by the board's architect and 
Mr. Harpster of Akron, and thereafter it was unanimously 

"'RESOLVED: That the board's architect and Harpster & Bliss, 
architects of Akron, Ohio, proceed to complete plans and specifications for 
the Akron armory, in consonance with instructions received by them today 
from the board; said completed plans and specifications to be reported to 
the board as soon as practicable. 

" 'RESOLVED FURTHER: That the commission heretofore granted 
to architects, Harpster & Bliss, to work in connection with the board's archi
tect, on the Akron armory, be and hereby is renewed on the basis heretofore 
graulcd for the work that may be hereafter carried on in connection with 
an :umcry at Akron, to be built from joint funds as now propo;;ed, nrmely: 
the 850,000.00 contribution from citizens of Akron and su~h sbte funds as 
may be provid. d by law.' 

"The arrangement agreed upon between the board's architect, Colonel 
Best, and ourselves, and which was consequently followed, that the plans, 
specifications and details were prepared by our firm and the matter of super
intendence was left to Colonel Best. This arrangement was carried out 
until Colonel Best was called to thed"ront and the armory board requested our 
£rm to take full charge in the matter of superintendence until Colonel Best 
would return or until his successor would be appointed. For a period of 
two and one-half months from July to September and for which we rendered 
a bill to the armory board for two and one-half months' service amounting 
to 8250.00 which the armory board at their last meeting approved and al
lowed for payment. They had previously paid us on account as follows: 

"'February 17, 1916--------------------------------- 82,000.00 
" 'August 26, 1916____ ___ __ _ _ _ _ __ _ __ _ _ _ _ __ _ ___ __ __ _ _ 250.00 

" '82,250.00' 
leaving a balance of 8250.00 on the original contract price. 

"At the last meeting of the armory board, resolutions were passed as 
follows: 

"'AKROX ARl\IORY: That the bill of Harpster & Bliss, architects, 
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for services as superintendents of Akron armory for two and one-half months 
July, August and September, 1916, amounting to 8250.00 be allowed for 
payment. 

"'RESOLVED FlJRTHER: That the bill of Harpster & Bliss- for 
8250.00 for balance claimed by them as associate architects as per original 
contract, be not allowed for paymen~ becau,se _same could only be paid from 
donated funds for con.struction of said armory and balance of donated fund 
for said purposes is at present insufficient.' 

"As you will note from the lp.st resolution, th'e balance of our original 
contract wa,s not allowed on account of th(')ir having exhausted the donated 
fund. Such a s~tu~tion is of course entirely unft¥r to us as we had no ch_arge 
in an~ way of dispenSing of tpe moneys ip the board's hands and it was not 
our fault that out of the do,n~ted fund they made payments to the general 
contractor which should have properly come out of the state funds and left 
sufficient to pay the balance due us. 

"We will appreciate your kindness most cordially if you will take this 
matter up with the attorney-general's office apd see if there is not some way 
by which we can be paid the balance due us on our contract." 

It would appear from the letter of Messrs. Harpster & Bliss that they were to 
be paid five. per cent. of the amount contributed by the citizens of Akron, to wit, the 
sum of $50,000.00, five per cent. of which would of course amount to $2,500.00, upon 
which they have received $2,250.00; that upon the presentation of the bill for the 
balance of $250.00 it was not allowed by the state armory board "because same could 
only be paid from donated funds for construction of said armory and balance of do
nated fund for said purposes is at present insufficient." 

It appears that payment for the armory at Akron was from two sources-the 
state of Ohio and $50,000.00 contributed by the citizens of Akron, and from what is 
said in the letter of Messrs. Harpster & Bliss it would appear that the estimates when 
drawn were drawn out of the amount contributed by the citizens of Akron to such 
an extent as to exhaust the fund without taking care of the balance due Messrs. Harp
ster & Bliss, whereas it would have been equitable not to have drawn upon the entire 
sum contributed by the citizens of Akron, thus exhausting the fund, but rather the 
sum of $250.00 should have been left in said fund and the amount contributed by 
the state should have been drawn upon. 

If I am correctly informed the $50,000.00 contributed by the citizens of Akron 
was never paid into the state treasury but was held as a trust fund and that conse
quently, of course, said sum of $50,000.00 was not commingled with the amount ap
propriated by the state. 

However, it is only fair to con.sider as done that which ought to •have been done 
and if through inadvertance the entire sum contributed by the citizens of Akron was 
distributed without taking care of the balance of $250.00 due Messrs. Harpster & 
Bliss under their contract, it would seem to me that it would only be fair and equit
able to pay said $250.00 from the balance of the appropriation on hand for the purpose 
of the Akron armory. In so doing the state would in no way suffer any loss, but would 
have carried out the fair agreement of the state armory board. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genl!ral. 
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486. 

PROBATIOX OFFICER-8ALARY-FR0:\1 WHAT FUXD PAYABLE. 

The proper fund mentioned in section 1671 General Code is considered to be a ju
venile court fund from which all the expenses of the juvenile court is paid and such ex
penses include the salary of the probation officer. 

Section 1682 G. C. makes provision for the payment of all necessary incidental ex
penses of the juvenile court and its officers and the probation officer is considered an officer 
of such court. 

CoL"C":.tBL"S, OHIO, August 1, 1917. 

BoN. J. ARTER \YEAVER, Probate Judge, Bryan, Ohio. 
DEAR Sm:-I beg to reply to your letter of June 15, 1917, and give you my opinion 

on the question therein propounded. 
"I would like to appoint a probation officer in Williams county. There 

has never been any in this county. Would like to know if there has to be 
special fund set aside by the county commissioner before any appointment 
can be made or i.f said officer is paid out of the general fund. 

"As I understa,nd the law, the probate judge can appoint, and fix the 
salary of a probation officer, said officer to s·erve during the pleasure of the 
judge. Wha:t sedtion of the General Code governs his expenses'{" 

General Code section 1662, as amended 107 0. L. p. 19, provides as fol~ows: 

"The judge designated to exercise jurisdiction may appoint one or more 
discreet persons of good moral character, on~ or more of whom may be a 
woman, to serve as probation officers, during the pleas'Ure of the judge. One 
of such officers shall be known as chief probation officer a.nd there niay be one 
or more assistants. Such chief probation officer and assistants shall receive 
such compensation as the judge appointing tbem may designate at the time 
of the appointment, but t;he compensat:jon of the c,h;ifif probation officer shall 
not exceed t~ce thbusand dollars per annum and that of the assistants shall 
not exceed fifteen hundred dollars per annum. ·The judge may appoint 
other probation officers, with or without compensat.ion, but t~e entire cpm
pensation of all probation officers in any county shall not exceed the sum 
of forty dollars for each full thousand inhabitants of t.b.e county at t'he last 
preceding federal census. The compensation of the p.robation officers shall 
be paid by the county treasurer from the county treasury upon the warrant 
of t.he county auditor, which shall be issued upon itemized vouchers sworn 
to by the probation officers and certified to by the judge of the juvenile court. 
The county auditor shall issue his warrant upon the treasury and t,he treas
urer shall honor and pay the same'; for all salaries, compensation and experi,ses 
provided for in this act, in the order in which proper vouchers therefor are 
present.ed to him." 

By the provisions of the section above quoted, you will note the judge of the juven
ile court may appoint a probation officer and that said appointment shall hold during 
the pleasure of the judge; that the compensation for such probation offic,er is designated 
by the probate judge at the time of his appointment and that said compensation shall 
be paid by the county treasurer upon the warrant of the county auditor, which shall 
be issued upon itemized vouchers sworn to by such probation officer and certified to 
by the judge of the juvenile court. 

It is provided in the last sentence of said section above quoted that the expenses 
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provided for in this act shall be paid by the county treasurer upon the warrant of the 
county auditor and I shall speak of said expenses further in this opinion. 

General Code section 1671 provides that the county commissioner shall transfer 
to the proper fund, from any fund or funds of the county, such sums as may be neces
sary to pay the probation officers and said section also makes provision for the ex
penses of the court. 

There is no provision of law which creates a juvenile court fund, as such, but I 
am advised that in practice it has been the custom for the judge of the juvenile court 
to make requisition each year to the board of county commissioners for a sum suffi
cient to pay the expenses of such court for the ensuing year, and that said sum is placed 
in a separate fund usually denominated "the juvenile court fund," which last men
tioned fund has been understood to be the "proper fund," as mentioned in said section 
1671 G. C. 

General Code section 1683 provides that all fees and costs in juvenile cases, to
gether with such sums as are neressary for the incidental expenses of the court and its 
officers, shall be paid from the county treasury upon itemized vouchers certified to 
by the judge of the juvenile court, and section 1683 provides that the juvenile court 
chapter of our laws shall be liberally construed to the end that proper guardianship 
may be provided for the children in order that they may be educated and cared for, 
as far as practicable, in such manner as best subserves their mo~al and physicial welfare. 
The expenses necessary to carry out the provisions of said sections or to properly run 
the juvenile court would include not only the fees and costs which are taxed in the 
several cases, but such necessary incidental expenses of the court or its officers, and 
the probation officer being an officer of the juvenile court, his necessary expenses would 
be included in the above provision. 

It is not necessary that the county commissioners pass upon the compensation 
and expense accounts of the probation officers, for it is provided in section 2570 that 
where the amount due is fixed by an officer or tribunal authorized by law, the com
missioners need not pass upon the same. In this case the amount of compensation 
is fixed by the juvenile judge and the expense acrounts are sworn to by the probation 
officer and certified to by the juvenile judge, and a warrant therefor is issued by the 
county auditor and paid by the county treasurer without any action on the part of 
the board of commissioners. To the same effect is the provision of General Code 
section 2460, which authorizes payment otherwise than upon the allowance of the 
county commissioners, when the amount is upon the proper certificate of the tribunal 
allowing the claim. In this instance the tribunal is the juvenile judge and the claims 
are the compensation and the necessary expenses of an officer of the juvenile court. 

It is also proper for me to mention that this department held in opinion No. 93, 
a copy of which is enclosed to you herewith, that the probation officer might be appointed 
as one of the assistants to the juvenile judge not under civil service. 

Answering your several questions, then, in the order in which they are contained 
in your inquiry, I advise you, first, that a special fund is set adde by the board of county 
commissioners and if the board of county commissioners should refuse to appropriate or 
set same aside, action in mandamus will lie the same as for any other appropriation, from 
which fund the expenses of the juvenile court is paid, and in practice the said fund is 
usually denominated the juvenile court fund and is understood to be the proper fund 
as mentioned in section 1671 G. C.; and that it is not neceesary to wait until such 
fund is created but said appointment can be made at once. 

Second. Section 1682 of the General Code makes proviEion for the expenses of 
the probation officer, he being considered an officer of the juvenile court. 

I am also enclosing herewith copy of house bill No. 19, found in 107 0. L., page 19, 
as per your request. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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487. 

S"CPERIXTEXDEXT 
TO EXA:\IIXE 
EXPEXSE OF 
AFTER 1915. 

OF BAXKS-POWER TO APPOIXT EXA~IIXERS 
APPLICAXT-PRIOR TO 1917-POWER TO CHARGE 
EXA:\liXATIOX TO APPLICAXT-PRIOR TO AXD 

1. Prior to 1917, the superintendent of banks, "commissioner" under il.e blue 
sky act, had no implied power to appoint examiners to make excminations of applicants 
but teas limited to per;ons appointed as "clerks" under said act, or possibly, cs "examiners" 
under the bc.nking laws; and in either event such appointments, if special, and the com
pensation of appointees, required the approval of the governor. Firms or corporations 
could not legally be so appointed. 

2. Prior to 1915 there was no authority of law for charging to the applicant any part 
of the expense of the examination under said act. 

3. Gnder the amendment of 1915, part or all of the compensation of a special c erk 
or examiner, appointed to make u particular examination, might be charged to the appli
cant and no part of the salary of a regular clerk or employe could be so charged. 

4. The state has no pecuniary claim on account of the violation of any of the above 
principles. 

CoLUMBUs, OHIO, Augus' 1, 1917. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-Your etter of recent date requested my opinion upon the following 

questions: 

"1. Under the proVIsiOns of the blue sky laws prior to their amend
ment in 1917, by what method might the superintendent of banks cause 
investi11;ations and examinations to be made of concerns seeking license to sell 
securities or lands in the state of Ohio? 

"What I am desirous of knowing specifically is whether he was bound 
under thP banking laws to a~~ign the regular examiners authorized under said 
laws to be appointed, or whether he had the right to appoint or assign persons 
or firms othm than such examiners to make said investigations under the blue 
sky laws. 

"2. Prior to the amendment of said blue sky laws in 1915, was there any 
authority to collect the expenses of such examinations from the concerns 
examined? 

"3. Under said amendments of 1915, what should the expense collected 
from the persons or firms investigated include-salary and traveling expenses 
both, or simply traveling expenses?" 

The blue sky act was passed in 1913 (103 0. L., 743), amended in 1914 (104 0. 
L., 119), in 1915 (106 0. L., 360), and has been recently amended again. Your ques
tions however, relate to the law as it existed from time to time prior to the most re
cent of these amendments in 1917. 

As to your first question the original act provided in section 16 thereof (section 
6373-16) as follows: 

"Said 'commissioner' shall have power to make such examination of the 
issu.er of the securities or the owner of the property, named in the two preceding 
sections, and of such securities or property, as he may deem advisable * * *" 

As further reflecting upon the scope of the meaning of this clause as it occurs in 
the original act, the following other provisions of that act may be noted: 



1364 OPINIONS 

"Before such license shall be issued to any dealer, there shall be filed 
by him with the superintendent of banks, herein termed the 'commissioner' 
* * "" (Section 3 of the original act, section 6373-3 G. C.) 

This provision is the only one which determinE's the identity of the "commissioner," 
to whom repeated reference is made in the act, until we get to the last section thereof, 
which is designated as section 6373-24, wherein this designation is abandoned and 
the superintendent of banks is referred to by his offcial title, as follows: 

"The supe1intendent of banks is hereby authorized to appoint such 
clerks as are actually necessary to carry out the provisions of this act and 
to fix thE'ir salaries; such appointments and salaries to be subject to the ap
proval of the governor. All fees received hereunder by the 'commissioner' 
shall be deposited by him with the treasurer of state * * * The sum of 
seven thousand five hundred dollars is hereby appropriated * * * for 
the payment of the salaries and expenses necessary to carry out the pro
visions of this act." 

I know of no other provision of the original act of 1913 which in any way sheds 
light upon the answer to your first question. 

All of these sections were amended in 104 0. L., 119. The amendment of section 
6373-3 does not affect that part of it which has been quoted. It still remained the 
only section in the law which made the superintendent of banks the "commissioner" 
for the purpose of the act. 

Section 16 was amended in respects also immaterial to you;r present inquiry. It 
still gave to the "commissioner" the same power of examination which was given 
by the same section in the original act. 

Section 24 was amended in respects in some degree materia.! in that it expressly 
authorized the appointment of an assistant commissioner and the temporary provision 
for the appropriation was properly droppE!d. As amended, the section provided as 
follows: 

"The superintendent of banks, as 'commissioner' under this act, is hereby 
authorized to appoint an assistant commissioner and such clerks as are actually 
necessary to carry out the provisions of this act and to fix their salaries; such 
appointments and salaries to be subject to the approval of the governor. 
Subject to the supervision of such 'commissioner,' the assistant commis
sioner may perform all the duties imposed upon, and have all the powers granted 
to such 'commissioner' under the provisions of this act. All fees received 
hereunder by the 'commissioner' shall be deposited by him with the treas
urer of state upon the warrant of the auditor of state." 

The 16th section was the only one of those under consideration which was amended 
in 1915 and the amendments then made were material so far as some of your questions 
at least are concerned. As so amended the seclion provided as follows: 

"Said commissioner shall have power to make such examination of 
the issuer of the securities, or of the property named in the two n'ext pre
ceding sections, at any time, both before and after the issuance of the cer~ifi
cate hereinafter provided for, as he may deem advisable. When in the 
discretion of the commissioner all or any part of the expense of such examina
tion should be paid by the applicant for such certificate, such applicant shall 
deposit with the commissioner such sum of money as the commissioner may 
order, out of which said sum the commissioner shall pay that portion of the 
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expense of such examination as the commissioner determines said applicant 
should pay. The commissioner shall render to the applicant an itemized 
statement of the expenditure and a proper record thereof shall be kept. * *" 

As I have stated, there was no provision prior to 19li in the blue sky law ex
pressly a\lthorizing the commissioner therein named, or the superintendent of banks, 
as such, to appoint examiners. He was authorized to appoint clerks and later an 
assistant commissioner, both subject to the approval of the governor. But any power 
that he had to appoint examiners would have to arise in one of three possible ways: 

"(1.) By express authority of the law defining the powers of the super
intendent of banks, as such. 

"(2.) By implication from express grant of the power to examine 
vested in him as commi13sioner under the blue sky law. 

"(3.) As reflecting only upon the power to pay compensation of ex
aminers and not upon the power of examiners or the power of the head of 
the department to delegate any of his authority, the provisions of any appro
priation bill that may have been passed and may have authorized the em
ployment of examiners in the blue sky department might be consulted." 

The first problem is to decide whether the power to appoint examiners and dele
gate dutie to them can or must be implied from the blue sky law itself, in the ab
sence, which has been noted, of any express authority in that law to do so. 

'Vhen a grant of power is in question, the rule of strict construction, which is 
stated in the maxim that the expression of one thing is the exclusion of all others, 
applies generally, subject, perhaps, to the exception that where a duty is imposed by 
law upon an officer and the nature of that duty is such that he cannot be reasonably 
expected to discharge the duty in person, he has enough implied power to appoint 
clerks and assistants to justify the exercise of such a power of appointment if the 
necessary funds to pay the compensation of such assistants are appropriated. Many 
of the officers of the state are employing assistants under no other authority than 
this. Such assistants have no power of their own, nor in law does the head of the 
department delegate any powers to them. In contemplation of law their acts are 
those of the head of the department and he is answerable for them. In the first in
stance, he would have to pay their compensation, but the making of an appropria
tion for such compensation absolves him from that duty. 

However, if there is an implied power to appoint assistants, when the very nature 
of the duties imposed upon the head of the department is such as to make it impossible 
for one person to attend to all the de~ails of the work, such power arises only when 
it is necessary to bring it into being in order t'o supply what would othenyise be a 
defi~en,cy. That is to say, tfie general assembly, by imposing dutie;> of that char
acter, will be deemed to have intended that he should have enough power to discharge 
those duties. 

Wh~re statutes exist expressly granting such power, such statutes are the source 
thereof and the power is no longer an implied but an express one. In the case now 
U)lder consideration, the Superintendent of banks had some power to appoint exam
in-ers and the question arises as to whether or not the gene;al assembly intended that 
examiners who should do the work devolving upon the department under the blue 
sky law should be those whom the superintendent of banks was authorized to appoint 
in his general capacity. 

Section 71f! of the General Code, as amended in 103 0. L., ·61--381, provided as 
follows: (It not being necessary for the present purooses to determifi;e which of 
these two sections controls, as they are identical for present purposes.) 
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"With the approval of the governor the superin);endent of bart.b..-s may 
employ from t,i.me to 1)me the necessary clerks and exami,ners to assist in 
the discharge of the duties imposed upo'n him by law. With such approval 
he may remove any such clerks or examiners." 

This language is broad enough to authorize the employment of examiners to 
assist the superintendent of banks W. the discharge of any duty imposed upon him 
by law, as well as the duty of making examin.:ttions under the banking law. It is 
true th~t as origfnally enacted, and eve'n as amended in 1913, the general assembly 
probably did not contemplate the employment of examiners under this section other
wise than for the purpose of examining banks. This is particularly true in that such 
examiners were at all times prohibited by section 717 of the General Code from being 
"intere~ted directly or indirectly in any nat,ional banking association or in any bank 
or other corporation or associa'tion under their supervision" or from being "engaged 
in the business of b11nking" (W3 0. L. 3,S4). Of course, even this language is broad 
enpugh to inblude corporations other than banks, if a very liberal interpretation be 
given to it. However, I am inclined to the opinion, so far as official qualification 
is concerned, that that was a matter to be determined with respect to the examiners 
in the department of ba:nks by their several relations with banking institutions and 
such other institution~ as might be under the supervision of the department otherwise 
than by virtue of the blue sky law. · . 

In spite of this conclusion, however, it may be that it would be lawful for the 
superintendent of banks to detail one of' the examiners appointed by him under sec
tion 712 of the General Code to perform any service- devolving upon the department 
by virtue of the blue sky law. At any rate, the "clerks" mentioned in section 24 of 
the blue sky law might have been so employed. Therefore no neces,sity for any im
plied power of appointment exists under the blue sky law. Inasmuch as implied power 
comes into existence only through necessity, and inasmuch as there is an express grant 
of power in section 24 of the blue sky law to appoint certai,n kinds of assistants, I 
arrive at the conclusion that no implied power to appoint examiners devolves upon 
the department of banks as commissioner under the blue sky law. 

In interpreting your question, then, and especially that part of which where 
you refer to "the regular examiners" as referring to examiners or clerks appointed 
with the approval of the governor, your first question would have to be answered 
by stating that the first alternative, as framed by you, is a correct statement of the 
law. That is to say, any examination service performed by the superintendent of 
banks as "commissioner" under the blue sky law would, prior to the amendment of 
1917, if not performed by the superintendent himself or by the assistant commissioner 
or by some one employed as a clerk under section 6373-24, have to be performed by 
one appointed as examiner under section 712 of the General Code, subject to the 
approval of the governor, as therein provided. Inasmuch, however, as section 6373-24 
also requires the approval of the governor, it would seem to follow that if the gov
ernor should approve a particular appointment, though there might be some infor
mality or defect in respect of the designation of the position, either section would 
be satisfied and the appointment would be valid. There is no limit under either 
section as to the number of clerks or examiners who might be appointed by the super
intendent of banks in either capacity. In this sense I do not understand that there 
was any such thing as a "regular examiner." Examiners might be appointed from 
time to time and discharged from time to time, subject to such civil service regula
tions as might have been applicable. I find no authority, however, in any of the 
sections for the appointment or assignment of "firms" to conduct examinations for 
the superintendent of banks in any capacity. 

These things being true, I have not investigated the appropriation bills of the 
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years covering the period of time to which your question relate;; as any appropriations 
therein made would be referable to and therefore controlled by the general proYisions 
of law as I have referred to them. 

I have also ignored the provisions of section 742-1 et seq. of the banking laws, 
which authorize the superintendent of banks, as a liquidating officer, to appoint other 
examiners and special deputy superintendents. These provisions manifestly have 
nothing to do with the current operations of the banking department nor, of course, 
with its activities under the blue sky law. 

::\Iy answer to your first question is, therefore, that under the laws applicable to 
the subject the superintendent of banks was without authority, prior to the amend
ments of 1917, to appoint any person to perform services of the kind re~erred to by 
you otherwise than with the approval of the governor. ' 

Your second question relates to the condition of the law prior to the amendments 
of 1915, which, as has been stated, changed the 16th section of the blue sky law, 
but neither of the other two sections re~erred to. The changes made in 1915 ex
pressly authorized the collection of certain examination expenses from the concerns 
examined. Prior to that time there was no authority to do this, and this statement 
constitutes an answer to your second question. 

The provisions of the Hll5 amendment do not furnish a very clear and satis
factory answer to your third question. The thing that may be charged by the com
missioner to the applicant thereunder is not the expense of an ex~miner, but the "ex
pense of the examination," yet the commissioner is required to render to the applicant 
an "itemized statement of the expenditure" and to keep a proper record thereof. 
The whole provision contains intimations in both directions. I believe, however, 
that the section may fairly be interpreted in the light of the provisions of section 720 
and 735 of the groi1p of sections of the General Code applicable to the superintendent 
of banks generally. These provide for special examinations requested by a banking 
association. The first of these sections provides generally that the "expenses thereof 
shall be paid by the corporation making the request." Section 735 provides as follows: 

"When an examination iR made at the special instl\nce and request of 
such corporation * * * the expense incurred and the services per
formed ~<hall be paid by the one examined, and the charges collected shall 
be paid into the state treasury by the superintendent of banks to the credit 
of the banking fund." 

The legislature will be deemed, I think, to have had this scheme in mind in fram
ing the 1915 amendment to the blue sky law. The effect of the section which h~s 
just been quoted is the primary meaning of the general phrase "expenses of such ex
amination" as used in section 6373-16. That is to say, this phrase includes some
thing more than the expense of the examiner and really re'ers to all the cost to the 
state of making the examination. This would naturally include the cost of the per
sonal s~rvices involved. 

There is a principle established with reference to the apportionment of the cost 
and expense of a local improvement by assessment which, I think, comes in here. 
That principle is that where the services of a public employe receiving a salary from 
the public treasury are used in connection with the specific improvement, no part of 
such salary can be included in the assessment; but where a person is specially em
ployed for services in connecti<ln with an improvement, his compensation may be 
included therein. 

Longworth v. Cincinnati, 34 0. S. 101; 
Spangler v. Cleveland, 35 0. S. 469. 

These cases were decided on general principles applicable to the present case. 
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I am of the opinion, therefore, that where, with the approval of the governor, 
the superintendent of banks especially appointed a "clerk" or "examiner" to act 
under the sections under consideration, as to a particular examination, his compen
sation, as likewise fixed, might lawfully have been included in the amount required 
to be paid by the appliGant. But where persons regularly employed on salari(~ pay
able from the state tre!lsury were used to make such examinations, no part of such 
salarie3 could lawfully be so included. 

Your questions suggest that it may have been the practice of the superintendent 
of banks, acting under the blue sky law, prior to the amendment of 1915, to collect 
expenses of examinations from the concerns examined. Such practice, while not 
authorized, as I have said, would not in any way affect the validity of the examina
tions made nor of the determinations of the commissioner in accordance therewith. 
Nor would it subject the superintendent of banks to any liability running to the state. 
So long as the commissioner and the applicant might agree upon such a plan the state 
would have no cause for complaint, on pecuniary grounds at least, however dangerous 
and reprehensible the practice might seem to be on other grounds. 

Your question also suggests the possibility that prior to the amendment of 1917 
persons and firms, other. than those who, as I have held could lawfully be appointed 
as examiners, were used by the superintendent of banks, acting as commissioner under 
the blue sky law, for such services. If any money was drawn from the state treasury 
to pay such person, I doubt the liability of such person to refund the money so drawn; 
because the only defect in the procedure in appointment would be that the approval 
of the governor was not secured. If the person in question actually acted as examiner 
the services would have been rendered and, if regarded as an officer, his status would 
have been that of a de facto officer; if regarded as an employe, it might be argued that 
his whole employment was a nullity because of the lack of the juri'sdictional requisite 
of approval by the governor. On the whole, however, I do not think there could be 
any recovery of such moneys from persons who actually rendered the services and 
acted as examiner, even though the approval of the governor for his appointment 
was not obtained. 

Strictly, there might be more question about the employment of a firm, as there 
was no authority whatsoever for such a practice. However, where the services have 
been rendered and the firms have been paid out of the state treasury, I would advise 
against a finding for recovery unless there has been a gross abuse of offidal authority. 

In case any such authorized appointment or employment was made, and com
pensation therefor was paid under a voluntary arrangement between applicant and 
the commissioner by the former, then the statement above made respecting the lack 
of any complaint on the part of the state on pecuniary grounds would hold good. 

I express no opinion herein, however, as to any other possible aspects of such 
arrangement entered into bef~re the amendment of section 6373-16 legalizing the 
practice. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 
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488. 

FEDERAL FAR:\1 LOAX BOXDS-PROPER SECl."RITY FOR PRIVATE 
TRGST FUNDS. 

Ti'ederal farm loan bonds are a proper security for the investment of all private trust 
funds, unless the instrument creating the trust by its terms forbids such investment. 

Whenever, under the laws of Ohio, it is necessary for a trustee to obtain, from the 
court having jurisdiction over the trust, authority to invest trust "funds, the court is war
ranted in authorizing such investment to be made in federal farm loan bonds. 

CoLUMBus, Omo, August 1, 1917. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 
DEAR GovERNOR:-On July 17, 1917, I received the following request from 

you, for my opinion: 

"On inquiry f.rom the Hon. W. G. McAdoo, secretary of the treasury 
of the United States, permit me to request of your office a ruling as to the 
character of federal farm loan bonds fr.om the standpoint of investment therein 
of private trust funds. 

"Do these bonds come with,in the purview of section 11214 of the General 
Code of Ohio, which provides for the investment of private trust funds in 
'b,ertificates of indebtedness, of the United States'!' · 

"Certa,in amendatory leg,islation was enacted by the 82nd Ohio general 
assembly (H. B. 463 and S. B. No. 183) to facilitate investment in farm loan 
bonds by banks and trust and insurance companies, but no reference is made, 
it seems, to investment. therein of trust funds of a private nature." 

Federal farm loa,n bonds, issued, or to be issued, under authority of the federal 
farm loan act, may be briefly described as follows: These bonds may be issued by 
any federal land ban.k, with the approva) of the federal farm loan board, in denomina
tions of 825, 850, 8100, 8500 and 81,000. The interest rate carlnot exceed 5%. The 
bonds can only be issued when the applicant bank tenders to the farm loan registrar 
of the district as collateral security, first mortgages on farm lands or United States 
government bonds, in an amount equal to the bonds proposed to be issued. 

The act provides, among other conditions, as to mortgages which are taken by 
federal land banks, which mortgages, as above stated, are used as collateral security 
for federal farm loan bonds: 

"Section 12. That no federal land bank organized under this act shall 
make loans except upon the following terms and conditions: 

"Firat. Said loans shall be secured by duly recorded fu1!t mortgages 
on farm land within the land bank ~strict in which the bank is situated. 

"Third. l'\ o loan on mortgage shall be made under this act at a rate of 
interest exceeding six per centu,m per annum, exclusive of amortization pay
ments. 

"Fourth. Such loans may be made for the following purposes and for no 
other. 

"(a) To provide for the purchase of land for agricultural uses. 
"(b) To provide for the purchase of equipment, fertilizers and live 

i:ftock nece!?sary for the proper and reasonable opera~ip,n of the mortgaged 
farm; the term 'equipment' to be defined by the federal farm loan board. 
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"(c) To p_rovide buildings and for the iinprpvement of farm lands; the 
term "improvement" to be defined by the federal farm Joan board. 

"(d) To liquidate indebtedness of the owner of the land mortgaged, 
existing at the time of the organization of the first national farm loan associa
tion established in or for the county in which the Ia:nd mortgaged is situated, 
or indebtedness subsequently incurred for purposes mentioned in this sec
tion. 

"Fifth. No such loan shall exceed fifty per centtim of the value of the 
land mortgaged and twenty per centum of .the value of the permanent, in
sured improvements thereon, said value to be ascertained by appraisal, as 
provided in section ten of this act. In making said appraisal, the value of the 
land for agricultural purposes shall be the basis of appraisal and the earn
ing power of said land shall be a principle factor." 

The following provis,ions of the act as to the federal farm loan bonds may also be 
noted. 

"Section 21. That each land bank s,hall be bound in all respects by 
t,he act•3 of its officers in signing and issuing farm loan bonds, and by the acts 
of the federal farm loan board in authorizing their issue. . 
· "Every federal land bank issuing farm loan bonds shall be primarily 
liable therefor, and shall also be liable, upon presentdti~n of farm loan bond 
coupons, for interest paymcn,ts due upon any farm loan bonds issued by 
other federal land banks and remaining unpaid in consequence of the default 
of such other land banks; and every such bank shall likewise be liable for 
such portion of the principle of farm lean bonds s:> issued as shall not be paid 
after the assets of any such other Iaind banks shall have J:een liquidatEd and 
distributed: PROVIDED, That such losses, if any, either of interest or 
of principle sl:aU be assessed by the federal farm loan board a:,;~inst solvent 
land banks liable therefor in proportion to the air.ount of farm loa,_n bonds 
which each may have outstanding at the time of such a~Ee3sment. 

"Every federal land bank shall by arprorriate action of its J-oard of 
directors, duly recorded in its mindes, obli~ate itself to lecome Ihble on 
farm loan bonds as provided in this sect:on. 

"Every farm loan bond issued by a federal land bank shall be signed 
by its president and attested by its secretary, and shall contain in the face 
thereof a certificate signed by the· farm Joan commis~ioner to the effect that 
it is issued under the authority of the federal farm loan act, has the approval 
i'n form and issue of the federal farm loan coard, and is lefal and regular in 
all respects; that it is not taxable by national, state, municipal, cr local 
authority; that it is iosued against collateral security of United States govern
ment bonds, or indorsed first mortgage on farm lands, at least equal in amount 
to the bonds issued, and that all federal land banks are liable for the payment 
of each bond." 

"Section 26. That every federal land bank and every national farm Joan 
association, including the capital and reserve or surplus therein and the in
come derived therefrom, shall be exempt from federal, state, municipal and 
local taxation, except taxes upon real estate held, purchased, or taken by said 
bank or association under the provisions of section eleven and section thirteen 
of this act. First mortgages executed to federal land banks, or to joint stock 
land banks, and farm loan bonds issued under the provisions of this act, shall 
be deemed and held to be instrumentalities of the government of the United 
States, and as such they and the income derived therefrom shall be exempt 
from federal, state, municipal, and local taxation. 
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"Section 27. That farm loan bonds issued under the provisions of this 
act by federal land banks or joint stock land banks shall be a lawful invest
ment for all fiduciary and trust funds, and may be accepted as security for 
all public deposits." 

The act is quite long and I deem it unnecessary to call the attention to further 
details. An exhaustive opinion as to its constitutionality has been rendered by Ron. 
Charles E. Hughes, under date of ::\lay 4, 1917, addressed to Alexander Brown & Sons 
of Xew York, the concluding paragraph of which is: 

"~1y conclusion is that the farm loan bonds to be issued by the federal 
land banks organized and controlled as provided in the federal farm loan act 
will be when duly issued and paid for, valid securities, cQnstituting as declared 
by congress, ill.strumentalities of the government of the United States. and 
that they and the income derived therefrom will be exempt as provided in 
the act from federal, state, municipal and local taxation; and further that, with 
respect to bonds duly issued and paid for under this exemption, it will con
stitute a continuing exemption which cannot be withdrawn by subsequent 
legislation." 

Justice Hughes also states in his opinion (in speaking of federal land banks): 

"These farm loan bonds are a lawful investment for all fiduciary and 
trust funds (subject to the laws of the several states), and may be accepted 
as security for all public deposits." 

and further, in speaking of the nature of the obligation created by these bonds, it is 
stated: 

"And while the act does not in terms provide that the United States 
Fhall be liaLle on these farm luan Lundci, the r.ct doeci contJ.in the explicit pro
vision that these bonds muHt 'be termed and held to be instrumentalities of 
the government of the United States. * * *' 

"Taking into consideration, the facts which have been stated with respect 
to the Orf,!;anization and control of the federal land banks, I am of the opinion 
that the farm loan bonds which are about to be issued by these banks under 
the authority and direction of the federal farm loan board by virtue of the 
powers conferred by congresH, and whieh have been expressly declared by 
congress to be instrumentalities of the federal !):overnment, must be regarded 
as obligations having the support of the good faith and credit of the l:nited 
StateR. And while such obligationH, brrause of the natme of sovereignty, 
confer no right of action against the l:nited States, without its consent, being 
'only binding on the conscience of the sovereign,' and henc·e in this aspect in
vite reliance on the sense of justice of congress, still the actun.l relation of 
the government to the issue of these bonds affords additional ground for 
sustlining their validity." 

The above quotations from the federal fn.rm loan act and from the optrnon of 
Justice Hughes show the very high character of security afforded by these bonds. 
Wlule they are not, as stated in my opinion of ::\larch 2, 1917, to the superintendent 
of banks, wh:.>.t are commonly known as "Cnited foltates government bonds, they are 
bonds, secured by first mortgagc:>s on real estate, or by "Cnited States government 
bond~, and, a;; stated by Justice Hughes, are instrumentalities of the federal govern-
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ment and are obligations haying the support of the good faith and credit of the "United 
States. Further, "they are a lawful investment for all fiduciary and trust funds." 

.:\ly opinion is, that unless there is some prohibitive provision of our Ohio laws, 
any trustee may invest trust funds in these bonds, and, under the general rules of 
law relating to investment of trust funds, he would be fully protected. 

"Speaking yery generally, in passing upon the subject of the proper 
discharge of his duties by a trustee, it has been said that the true question 
is whether, considering all the circumstances, he has displayed such prudence 
and diligence in conducting the affairs of the trust as men of average prudence 
and discretion would employ in their own affairs. (Bispham's Principles 
of Equity, section 140). 

"Mortgages on real estate have always been regarded as proper invest
ments for trustees, especially in the United States. (Bispham's Principles 
of Equity, section 141). - . 

"There can be no doubt t.hat mortgages on real estate are considered 
proper investments in the United States, and perhaps they are the only in
vestments which are not objectionable in some one of the states * * * 
but mortgages upon estates of inherit'anc~, taken ~ith proper caution as to 
the amount and the title, have been named in all the states as proper and 
safe investments; so that the question in the United States is whether the 

- security is in fact what is called 'Security upon real estate.' " (Perry on Trusts 
and Trustees, section 458). 

"A trustee oug_ht not as a rule to invest in second mortgages. Trustees 
ought to invest in goven:n:ent or state securities, or in bonds and mortgages 
on unincumbered real estate The rule is not inflexible, but subject to the 
higher rule that the trustees are always to employ such care and diligence 
in the trust busir.ess as careful men of discretion and intelligence emp oy in 
their own affairs.'' (Perry on Trusts and Trustees, 6th Ed., Sec. 452). 

Federal farm loan bonds are secured by first mortgages on real estate, and may 
be classed as bonds secured by real estate, and, in addition, as bonds having the sup
port of the good faith and credit of the United State~. Even if congress had not 
expressly provided that these bonds are lawful investment for trust funds, they would 
fall within the class of proper investments for trustees. That is, an investment made 
by a trustee in such bonds, unless prohibited by statute or by the terms of the trust, 
would relieve the trustee from personal liability in case of loss. 

Statutes prescribing certain investments for trustees are generally regarded as 
enacted in the interest of the trustee. The trustee is liable personally for any loss 
of tru,st funds attributable to his neglect or unwise or unfaithful administration of the 
trust, but if he makes investments, in good faith, in securities authorized by statute 
or by the court, he is free frcm personal liability. If the statute or the instrument 
creating the trust prescribes certain investments the trustee can make others, but he 
generally does so at his peril. 

"In a few states, there are statutes authorizing trustees to invest in a 
particular manner, and excusing them frcm responsibility if their invest
ments are made in good faith in the prescribed securities. * * * But 
it has been held that trustees are not confined to these funds; that the acts 
are for their benefit; that they can elect other kinds of investment, but will 
be responsible for losses.'' (Perry on Trusts and Trustees, section 459, 
6th edition). 
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The same rule applies also where the instrument creating the trust specifies the 
securities in which the funds are to be invested. If the instrument creating the trust 
does not specify the securities but direct:; the trustee to invest in such manner as he 
may deem best, then the general rule as first given applies, in Ohio, under the case 
of Wiilis v. Brancher, 79 0. S. 290. In that case a trustee under a wiii invested trust 
funds in the stock of a state bank, which failed. The trustee having exercised good 
faith, prudence and diligence was relieved from personal responsibility, the court 
holding that section 11214, referred to in your request and thereafter quoted and re
ferred to. is permissive, and only applies when the instrument creating the trust did 
not specify the manner of the investment or vest discretion in the trustee, and to 
cases of statutory trustees when no other provision as to investment was made. 

Under the general law and this decision there can be no question that where a 
trustee is vested with discretion as to the investment, he may invest in federal farm 
loan bonds and be fully protected. 

Coming now to the statutes of Ohio bearing upon your request I find the following: 
Section 10843 provides for investment of unclaimed money by an executor or 

administrator and is as follows: 

"lf a sum of money directed by a decree or order of the court to be dis
tributed to heirs, next of kin, or legatees, or by a judgment or decree of court 
in favor of a Greditor, remains for six months unclaimed, the executor or 
administrator shall loan it on bond or mortgage, as the court directs, to ac
cumulate for the ·benefit of the persons entitled thereto. Such loan shall 
be made in the name of the judge of the court for the time being1 and be 
subject to the order of the judge and his successors in off, e as hereinafter 
provided." 

Under this section an executor or administrator must apply to the probate court 
for authority to make the investment, no mattllr in what security he wishes to invest 
and the court undoubtedly has just as much authority to authorize an investment 
under this section in Federal Farm Loan Bonds, as in United States Bonds, or any 
mortgagR on r!'al !'Stat!'. 

Section 10933 General Code (107 0. L. 405) provides for the duties of guardians 
of minors. Paragraph 7 of this section governs investments by such guardians, and 
is as follows: 

"7. Within a reasonable time after he receives it, to loan or invest 
money of his ward, in notes or bonds, secured by first mortgage on real estate 
of at least double the value of the money loaned or invested. The build
ings thereon if any must be well insured against loss by fire and so kept by 
the mortgagor for the benefit of the mortgagee, until the debt is paid. On 
failure so to do, the mortgagee shall insure them and the expense to him 
be prepaid by the mortgagor and be a lien on the property concurrent with 
the mortgage. Or he may invest such money in bonds of the "Gnited States, 
or of a state on which default has never been made in the payment of interest, 
or bonds of a co4nty or city in this state, issued in conformity to law; or, 
with the approval of the p~ob~te court, in productive real estate within this 
state, the title to which must be taken in the name of the ward. He also 
shall manage such investments, and when deemed proper, change them 
into other investments of the above classes. Xo real estate so purchased 
shall be sold by the guardian, except with the approval of the probate court. 
If the guardian fails to loan or invest money of his ward within reasonable 
time, he must account on settlement for such money and interest thereon, 
calculated with annual rests;" 
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I think that federal farm loan bonds come fairly within the specification: "bonds, 
secured by first mortgage on real estate of at least double the value of the money 
loaned or invested. The buildings thereon, if any, must be well insured against loss 
by fire and so kept by the mortgagor for the benefit of the mortgagee until ~he debt 
is p!l!id. * * *" 

Federal farm loan bonds are bonds secured by first mortgage on real estate, and 
the provisions of the federal act a's to the value of the land, it seems to me, are higher 
than the Ohio statute. Our statute makes absolutely no provision as to the class 
of real estate upon which the loan is to be made, whether improved or unimproved, 
whether under cultivation or not; nor is there any restriction as to persons to whom 
a loan can be made, nor as to the amount of the same. These matters are carefully 
covered by the restrictions as to federal farm loan mortgages. 

Section 10933 provides that the real estate is to be worth double the vi!,~ue of 
the money loaned. No method of appraisal is required, therefore this provision is 
largely directory, and if the guardian used good faith in estimating the value of the 
real estate, but had defective judgment, he would be excused; for no method is pro
vided for ascertaining the value of the land. 

Under the federal act a careful and rigid appraisal is provided for. Section 10933 
is silent as to whether the loan is to be made on improved or unimproved real estate 
and therefore contemplates a loan of fifty per cent. on the real estate and fifty per 
cent on the improvements, thus, if a loan was desired on a farm, the land being valued 
at $1000.00 and the buiJdings thereon at $2000.00, a guardian, under section 10933, 
could loan $1500.00 while on the same farm a loan from a federal land bank could 
be obtained for not more than $900.00, namely fifty per cent., or $500.00 on the land, 
and twenty per cent., or $400.00 on the improvements. Only permanent, insured 
improvements can be included i,n a federal farm loan; thi;> is not provided for under 
section 10933. The provision as to insurance on property covered by a federal farm 
loan mortgage is also more strict than the guardian statute. Paragraph nine of 
section 12, of the federal farm loan act provides, in part: 

"Every borrower shall undertake to keep insured to the satisfaction of 
the federal farm loan board all buildings the value of which was a factor 
in determining the amount of the loan. Insurance shall be made payable 
to the mortgagee as its interest may appear at time of loss, and, at the option 
of the mortgagor and subject to general regulations of the federal farm loan 
board, sums so received may be used to pay for reconstruction of buildings 
destroyed." 

l\Iy opinion therefore is that under paragraph 7 of section 10933 the guardian 
of a minor may invest the money of his ward in federal farm loan bonds, as they are 
"bonds secured by first mortgage on real estate of at least double the value of the 
money loaned or invested." and the conditions as to insurance under the federal act 
fully comply with those of section 10933. 

By sec.tion 10991, the laws relating to guardians for minors and their wards are 
made applicable to guardians for idiots, imbeciles and lunatics, except as otherwise 
provided, and as no separate provision as to investments is made, investments by 
such guardians would be controlled by section 10993, and investment in farm loan 
bonds is authorized. Like provision as to guardians for drunkards is made by sec
tion 11011; and by section 11021 as to trustees for a non-resident minor, idiot, lunatic 
or imbecile. :Xo provision is made as to investments by trustees for persons owning 
property in this state who have not been heard of for such time as raises a presump
tion of death; such trustee would probably be governed in the matter of investments 
by section 11214: 
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This section 11214 is a general law and provides as follows: 

"When they have funds belonging to the trust which are to be invested, 
executors, administrators, guardians and trustees, may invest them in cer
tificates of the indebtedness of this state, of the "United States, or in such 
other securities as the court having control of the administration of the trust 
approves. When money coming into the hands of an executor, administrator, 
trustee, agent, assignee, attorney, or officer is stopped therein by reason 
of litigation for more than six months, he may invest it during such detention 
in the manner that trust funds are now authorized by law to be invested, or 
as the probate or other court having jurisdiction of the pending litigation, 
or person aforesaid, directs." 

This statute was considered by our supreme court in the case of Willis v. Brancher, 
79 0. S. 291. On page 298 the court, in sr;e lking of this section, says: 

"It is perhaps enough to say of this statute that it is permissive. It pro
vides for situations where the instrument constituting the trust does not other
wise provide. Undoubtedly it indicates a general policy; a policy of care
fulness in the handling of trust funds; it points out a course free from risk, 
and affords a certain sure method by which the trustee may secure an affirma
tion of the legality of his investment in advance. So that, as a matter of 
prudence, resort to the methods indicated may be strongly commended. 
But the statute does not afford any special aid in determining the question 
involved in the case at bar, unless it be ascertained that the will gives no 
added authority to the trustee." 

This section gives a wider range of investments than section 10933, but, when 
investment is made under it, instead of 10933, the authority of the probate court 
must be obtained. It may be that under this section it is only necessary to obtain 
the approval of the court when the investment is in other securities than certificates 
of the indebtednPRS of this state or of the l-nited ~tates; but it is not nPces~ary to 
go into that quPstion: The opinion of the court in the lao;t cited rase makPs it plain 
that this section, if mandatory at all, only applies to trusts where the instrument 
creating the trust neither specifies the securities in which investment is to be made, 
nor vests-the trustee with discretion as to investments, and as to statutory trustees 
where the statute makes no provision as to the investments; it does, however, and 
this was probably the purpose for the enactment, widen the list of securities in which 
guardians and other trustees may invest, so as to include any security which meets 
the approval of the court. Investment in farm loan bonds could undoubtedly be 
made under this section by any trustee (unless the terms of the instrument creating 
the trust prohibited). If approved by the court, just as such investment could be 
made under it in "United States government bonds; and, in any case which makes 
resort to this section necessary, as federal farm loan bonds answer every requisite 
for an investment by a trustee, and as they are authorized by section 10933, as in
vestments for guardians, any court having jurisdiction would probably approve any 
application to invest in such bonds. 

l\iy conclusion is that federal farm loan bonds are a proper security in which all 
private trust funds may be invested unless the instrument creating the trust by its 
terms prohibits such investme.nts and that wherever it is necessary u,nd:zr our laws 
for a trust-ee ·to obtain authority to invest trust fund13 from the court having juris
diction of the trust, the court is warranted in authorizing such investment to be made 
in fedeml farm loan bonds. 

I have not found it necessary to consider the two acts of the 82nd general assem-
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bly referred to in your request namely senate bill No. 183, making federal farm loan 
bonds a lawful investment for the funds of insurance companies; and house bill No. 
463, including such bonds in the list of securities in which commercial banks, sav
ings banks and trust companies may invest; for the reason that the first act has no 
bearing whatever upon the question under consideration. As to house bill No. 463, 
it is sufficient to say that this act has to do primarily with investments for the funds 
of banking corporations, which investments are prescribed by statute. Under it 
trust companies may invest trust funds in federal farm loan bonds as well as in other 
securities mentioned in the act but this privilege is granted to them not as trustees 
but as banks. It is not probable that the legislature would have authorized such 
investment by trust companies as trustees and deny it to trustees other than trust 
companies. The only reasonable inference is that the legislature recognized federal 
farm loan bonds ·as proper investments for all trustees (as they are) and therefore 
gave to trust companies express authority to invest in them, which express authority 
it was necessary for such companies, being banking corporations to have. 

489. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL--FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN FAIR
FIELD, HARRISON, LAKE, OTTAWA, STARK, TUSCARAWAS AND 
WYANDOT COUNTIES. 

CoLUMBUS, Omo, August 3, 1917. 

HoN. CuN·roN CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of July 27, 1917, in which you enclose 

a number of final resolutions in reference to the improvement of certain highways 
and ask my approval of the same. The resolutions are for the following improve
ments: 

"F,:¥rfield county-Section 'M-2' of the Cincinnati-Zanesville road, 
I. C. H. No. 10. 

"Harrison county-8ection 'P' of the Steubenville-Cambridge -road, 
I. C. H. No. 26. 

"Lake county-Section 'B' of the Euclid-Chardon road, I. C. H. 
No. 34. • 

"Ottawa county-Section 'G' of the Port Clinton-Marblehead road, 
I. C. H. No. 440. 

"Stark county-section 'G' of the Ravenna-Louisville road, I. C. 
H. Nb. 74. 

"Tuscarawas county-Section 'D' of the Canton-Canal Dover road, 
I. C. H. No. 70. 

"Wyandot oounty-Section 'A' of the Upper Sandusky-Tiffin road, 
I. C. H. No. 266." 

I have examined these final resolutions carefully and find them all correct in 
form and legal and a.m therefore returning the same to you with my approval en
dorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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490. 

CITY ORDINANCE-ENTITLED TO SAME RESPECT AS GENERAL LAWS 
OF STATE-WHEN SAME ARE NOT IN CONFLICT. 

In those cases in which an ordinance of a municipality does not conflict with the 
general laws of the state, the ordinance is entitled to as much respect and is as much a legal 
regulation within the limits of the municipality as a police regulation passed by the leg
islature. 

CoLUMBUS, Os10, August 3, 1917. 

HoN. CALVIN D. SPITLER, Proseculing Attorney, Tiffin, Ohio. 
DEAR Sm:-I have your communication of July 13th in which you enclose a 

letter received by you from the mayor of Tiffin asking for my opinion in reference 
to the matter therein set out. The letter from the mayor of Tiffin reads as follows: 

"The question has arisen as to whether or not prosecutions can be had 
in the city of Tiifin under the so called dimmer ordinance since the passage 
of the new state auto light law. · 

"Will you be so kind as to procure an opinion concerning the same from 
the attorney-general'(" 

Section 2 of the ordinance about which the mayor makes inquiry reads as follows: 

"That it shall be unlawful for anyone to operate a motor vehicle or other 
vehicle upon the streets of said city having or using a head light and reflector 
thereon without the use of a dimmer or other mechanical contrivance to 
prevent the glare of said light and reflectors from blinding the eye; said dimmer 
or other mechanical contrivance to he so adjusted and used as to enable 
persons upon the streets of said cjty to see objects as well as if no head-lights 
with reflectors were in use on such vehicle" 

The section of the General Code which has to do with the same matter is section 
12614-1 (107 Ohio Laws, page 540.) The section reads as follows: 

"It shall be unlawful for any person to drive or propel any automobile 
or other vehicle upon the public highways of the state in the night season if 
said vehicle is equipped with any acetylene, electric or other brilliant head
light or any other light, the rays of which shall be intensified by any para
bolic or condensing reflector, unless such headlight or other light when ap
proaching another automobile or vehicle at a distance of not less than seven 
hundred feet, shall be dimmed, controlled, deflected or so adjusted that at a 
distance of two hupdrel:l feet or more in front of such vehicle, no part of the 
intensified raya of light s.hall be v(sible more than three and one half feet 
above the surface of the highway, and remain so until the approaching ve
hicle Pli!>Bes by. Any person guilty of such unlawful act, upon conviction 
thereof, shall be fined not more than twenty-five dollars fo~ the fir.st offense . 
and not less than fifty dollars nor more than one hundred dollars for the 
second offense." 

It will be noted in comparing the ordi~nce with the statute, that the ordinance 

13-Vol. 11-A. G. 
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does not conflict with the statute. Hence, the proposition is a~ to whether un~er 
tpe.se circun:tStNlces prosecutions can be h!ad under the c\ty ordinance. I am of the 
opinion that prosecutions may be had .~er such city ordinance. 

Section 3632 of the General Code provides, in par,t, as follows: 

"To regulate the use of carts, drays, wagons, hackney coaches, omni
busses, automobiles, and every descriptiqn of ciirri!Jtges kept for hire or livery 
stable purposes; * * *." · 

From this section, i~ is evident that mu;nic,ipalities are given authority to legis
late in reference to the matter of automobiles. 

Dillon, in his work on MunicipW Corporations, lays down the law in reference 
to the matter suggested in the mayor's communication as follows: Section 633.) 

"We concur in the opiniOn, that there are many acts of such a nature 
that they may, if the legislature has so provided, be an offence against the 
state at large, and also against the special and local government of the munic
ipality. Accordingly, where an act is prohibited both by statu~e and by 
ordinance, it may constitute two offences, one against the sta,te and the other 
against the city or town, and where such is the case a conviction of one may 
not be pleaded as constituting former jeopardy when the offender is prose
cuted for the other, and where such is the case the weight of authority also 
seems to hold that power to enact ordinances with reference thereto may be 
included in the general powers conferred on cities and towns by statute." 

In J(och v. The State, 53 0. S. 433, the court say in the syllabus as follows: 

"A former conviction before a mayor for the violation of an ordinance 
is not a bar to the prosecution of an information charging the same act as 
a violation of a statute." 

And the court in the opinion hold as follows: 

"In the probate court an information was filed against the plaintiff in 
error charging him with a misdemeanor, it being an offense against a statute. 
To this he pleaded in bar a former conviction before the mayor o Akron for 
the same act, it being also a violation of an ordinance of said city. A de
murrer to the plea was sustained. 

"The ruling is in accord with the general course of decisions. Bloomfield 
v. Trimble, 54 Iowa, 399; Minnesota v. Lee, 29 Minn., 445; Robbins v. The 
People, 95 Ill., 175; Cooley's Const. Lim., 239." 

In Schell v. DuBois, 94 0. S. 93, the court, in passing upon a question presented 
to it rn said case used the following language: Page 103.) 

"Manifestly this or<tinance had no other object in view than to protect 
the public. A police regulation, duly apd legally passed by a municipal 
corporation, 'not in conflict with general laws,' is entitled to as much respect 
and is as much a legal regulation within the limits of the municipality as a 
police regulation passed by the legislature." 

And on page 109 of the opinion the court lays down the following proposition: 

"Such an ordinance must be reasonable and must not conflict With gen
eral laws." 
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From all the above, it is my opinion that prosecutions may be had under the city 
ordfuance of Tiffin, notwithstandfug the fact that the general assembly has legislated 
upon the same subject. In legislating upon this subject, the general assembly did 
not forbid municipalities from legislating upon the same subject. And, as is shown 
in section 3632 G. C. above quoted the general assembly has given general power to 
municipalities to legislate in reference to automobiles. 

Hence, answering the question specifically, it is my opinion that inasmuch as 
the city ordinance does not in any way conflict with the general law of the state upon 
the same subject, prosecutions may be had under the said ordinance notwithstanding 
the fact that the general assembly has legislated upon the same subject matter. 

491. 

Very truly yours, 
JosEPH McGHEE, 

Attorney General. 

BOARD OF EDUQ_ATION-CRElATION OF NEW SCHOOL DISTR:t<JT FROM 
ONE OR MORE DISTRICTS-NOTICE MUST. BE GIVEN SUCH DIS
TRICTS-NOT NECESSARY TO FILE MAP WITH AUDITOR-EFFE~T 
OF PETITION TO FORM NEW DISTRICT FILED BY MAJORCTY OF 
ELECTORS. 

(1) 7'he county board of education may create a new school district from one 
or more districts or parts thereof, as provided by General Code section 4736, and shall 
file with the board or boards of education from which the territory is taken a written notice 
of such proposed arrangement. The electors of th,e territory of the new district have thirty 
days time from the filing of such written notice to remonstrate against such proposed ar
rangement. 

(2) In the (:re(Jtion of a new school district by a county board of education it is not 
nece,ssarylo file a map with the county auditor showing the boundary of the teo itcrry trans
ferred. 

(3) A petition filed by a nt.aiority of the electors of t,he territory, asking the county 
board to form such district, has no legal effect. The only provision for the filing of a 
petition for the transfer of territory is section 4696 G. C. and that applies to the transfer 
of territory from one county school district to another county schoo' district, or to an ex
empted village or city school district. 

CoLu;MBus, Omo, August 3, 1917. 

HoN. CALVIN D. S:£~ITLER, Protecu.ting Attorney, Tiffin, Ohio. 

DEAR SIR:-In your several letters you submit for my opinion the following 
statement of fac.t(:!: 

"On March 24, 1917, there was filed with the board of education of Sen
eca county a petition signed by approximately 88 per cent. of the male electors 
of the t~rritory, asking the board to form a new school district to be known 
as the 'Cromer's rural school district.' 

"On April 20, 1917, petitions were filed, bearing the names of 49 of said 
electors in said territory, requesting that their names be withdrawn from the 
remonstrance which they had signed against the proposed school district. 

"On April 21, 1917, a r~monstrance was filed containing the names of 
136 electors in th'e territory affected. The question is, whether the 49 names 
should be deducted from the 136 names, and whether or not a majority of 
the qualified electors had s~gned the remonstrance; in other words, did the 
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49 signers have the right to withdraw their names from the remonstrance 
voluntarily and without first obtaining the consent of the other signers to 
said petition?" · 

Said territory is described as follows: 

''Beginning with the ~nter of section nine of Hopewell township; thence 
north on the half section line to the center of section four Hopewell town
ship; thence west on the half section line to the middle of the west line of 
said section four of Hopewell township, thence north on the section line to 
the northwest corner of section sixteen of Liberty township, thence east to 
the middle of the north section line of section thirteen, Liberty township; 
thence south on the half section line to the center of said section thirteen; 
thence east on the half section line to the middle of the east section lip.e of 
said section thirteen; thence south on the township line to the middle of the 
east section line of section twenty-five, Liberty township; thence east on the 
half section line to the middle of the Sandusky river; thence along the middle 
of the Sandusky river to a point where the said line crosses the east and west 
half section line of section eight of Clinton township; thence west to the 
point of beginning, embracing approximately 27 square miles. 

"The board of education on the 24th day of March, 1917, passed the 
following resolution: 

"RESOLUTION, 

"TRANSFERRING TERRITORY TO CREATE A NEW 
SCHOOL DISTRICT. 

"Item 1. 
"In accordance with sections 4692 and 4736 of the General Code, 105-106 

Ohio Laws, page 397, be it RESOLVED, that certain territory now being 
parts of Hopewell, Liberty, Pleasant and Clinton townships rural school 
districts, Seneca county, Ohio, above described and mapped and designated 
by a map filed herewith and with the auditor of Seneca county, be and the 
same is hereby transferred from the said township and united to form a new 
school district for school purposes. 

"Item 2. Be it 
"RESOLVED, that the territory so transferred and mapped, and united, 

shall be known as the 'Cromer's rural school district.' 

"Item 3. Be it 
"RESOLVED, that the equitable division of school funds be made as 

follows: 
"All flinds collected and distributed from the February settlement, 1917, 

shall belong to the respective boards of education as heretofore. Beginning 
with the August settlement, 1917, said August settlement and all funds col
lected for school purposes thereafter in the above described district shall be 
paid to the board of education of the Cromer's rural school district, for school 
purposes. 

"Item 4. Be it 
"RESOLVED, that in accordance with sections 4692 and the General 

Code, 0. L. 105-106, page 397, a certified copy of the resolution and a map 
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showing the boundaries of the district above created, be filed with the auditor 
of Seneca county, and notices of such transfer shall be poS'ted in three con
spicuous places in the district so transferred." 

From the above, then\ I gather that on and prior to March 24, 1917, there existed 
in the Seneca co~ty school district certain township rural districts named as follows: 

Hopewell, Liberty, Pleasant and ClintQn rural districts; and from portions 
or parts of said four named rural ~tricts the county board of education 
attempted to create a. new rural school district, the same to be known as the 
"Cromer's rural school district. " 

That said new district was to contain approximately twenty-seven square miles of 
territory, that a petition bearing approximately 88 per cent. of the electors in the 
territory described in the resolution above quoted was presented to the county board 
of education, petitioning for the creation of said new district. 

It will be understood at the out set that said petition had no legal effect, for the 
only section .of our school laws which provides for a transfer tp be made upon the 
tiling of a petition is section 4696 G. C.; and that section appli~s only to territory 
which is to be transferred from one county school district to another county school 
district; and i:hasmuch as the school districts above mentioned, both the old and the 
new, are all located within the same county school district, said section could not, 
and does not apply, and said petition which contained the nfUiles of said electors would 
be simply an expression of sentiment to the county board of education, from the elect
ors of said territory. 

So that th,e first act of legal effect in your matter would be the act of passing t~e 
resolution by your county board of education, in which n new school district was 
created out of the parts of the four rural school districts above mentioned. The said 
new district was attempted to be created, and could be created only under and by 
authority of section 4736 G. C., which reads as follows: 

"The cou:nty board of education sho.ll arrange the school districts ac
cording to topography and population in order that schools may be most 
easily nccessibl,e to the pupils, and shall file with the boards of educ)l.tion in 
the territory affected, a written notice of such propOsed arrangement; which 
said arrangement shall be carried into effect as proposed unless, within thirty 
days after the filing of such notice with the board or boards of education, a 
majority of the qualified electors of th.e territory affected by such order of 
the county board, file a written remonstrance with the county board against 
the arrangement of school districts so proposed. The county board of educa
tion is hereby authorized to create a schoot" district from one or more school 
districts or parts thereof. The county board of education is authorized to 
appoint a board of education for such newly created school district, and 
direct an equitable division of the funds or indebtedness belonging to the 
newly created district. Members of the board of education of the newly 
created district shall thereafter be elected at the same time and in the same 
manner as the boards of education of the village and rural districts." 

That is to say, your county board of education is authorized, acting under said 
section, to create a new school district from one or more school districts or parts there
of, in this case from parts of the four rural districts mentioned. In so doing, and after 
p~ng a resolution similar to the one above set forth, the county board of educ~~ttion 
shall file with each one of the rural boardj; of education of the districts mentioned, or 
from which territory is used i:n the creation of the new district, a written notice of 
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su.ch proposed arrangement. After filing such written notices with said rural boards 
of educ,ation, a majprity of the qualified electors of the entire new district then have 
thirty days' time in which to file a written remonstran,ce with the county board of 
education, remonstrating against the said arrangement so proposed in the formation 
of such new district. If such remonstra;nce is so filed by a majority of t.he qualified 
electors of the entire nflw district, and found to be such by the county board of edu
cation, and filed within thirty da):s from the date of suc,h notices, then th'e proposed 
arrangement does nO)t become E}ffective; but if no such remonstrance i13 so filed by a 
majori'ty of tJ,le q~J.ified electors of such enti~e new district before thirty dttys from 
the date of the filing of such notices with the various rural boards o( (lducation, then 
said proposed arrangement or the creation of such new. district does be~ome effective. 
It is contemplated that the said notices so to be filed shall be filed at the same time that 
the resolution is passed which purports to create such new district; but the language 
of said section in relation to the filing of such notices is unquestionably only direc
tory, and the n'\)tices can be filed within a reasonable time after the passing of such 
resolution, for instan:ce, at this time. 

It was held in J~hann v. Board of Education, 26 Ohio circuit court, new series, 
209, 212, that: 

"The statutory requirement is directory in so far as it fixes the time for 
such filing," 

keeping in mind, however, that the electors of such proposed district have thirty 
days from the filing of such notices in which to file their remonstrance. In the crea
tion of a new district it is not necessary to file any map with the county auditor of the 
county in which the new district is created. The provision of the law for the filing 
of a map applies only when territory is transferred from one district of the county 
school district to an adjoining district or districts of the county school district. 

Where a new di3trict is created it is not such a transfer to an adjoining district, 
and hence in the creation of such new district the procedure outlined in section 4736 
G. C. is followed, as above mentioned, and under the procedure as outlined in section 
4692 G. C., whJich latter section applies only to transfers of territory. When your new 
school district is once created, it is_necessary that a board of education be appointed, 
and therefore, while you do not inquire in relation to same, I deem it advis!l:hle to 
call your atten~ion to a portion of opin,ion 368, rendered hy this department June 
16, 1917, in whic·h opinion I held as follows: 

"The question as to wh~ther the county board of education has a. right 
to appoint a board of education for such new school di~trict is not so e~ily 
determined. The language. of section 4736, in relation thereto, seems clear 
and explicit. It provides that 'the county bo,ard of education is authorized 
to appoint a bord of education for such newly created school district,' but sec
tion 4736-1 G .. c. provides: 

" 'In rural school district's hereafter created by a county board of edu
cation, a board of education shall be elected .as provided in section 4712 of 
the General Code. When rural school districts hereafter so created, or which 
have been heretofore so created, fail or have failed to elect a board of edu
cation as provided in said section 4712, or whenever there exists such school 
district which for any reason or cause is not provided with a board of education, 
the commissioners of the county to which such district belongs shall appoint 
such board of education * * * .' 

"Said section 4736 was enacted May 20, 1915, and approved by the 
governor May 27, 1915, and filed in the office of the secretary of state May 
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28, 1915. Said section 4736-1 was enacted May 20, 1915, approved by the 
governor June 4, 1915, and filed in the office of the secretary of state June 
5, 1915, being, therefore, the later of the two acts. 

"It is somewhat difficult to ascertain whether or not the language of 
said acts is so contradictory that the latter will repeal the former by impli
cation, or whethet effect can be given to both. Effect must be given to both 
if the same can be done, and I am of the opinion that if at the time the county 
board of education creates a new district it appoints a board of education 
for such district, such board of education thereby becomes the legally con
stituted board for such district but if, for any reason or cause, the county 
board of education fails to appoint a board of education for such newly created 
district, then I am of the opinion that the board of county commissioners 
have the right to appoint such board, thUil giving effect to both of the above 
mentioned sections." 

From the above considerations you will plainly see that both petitions and the 
remon':trance which were mentioned by you, and especially the petition and remon
strance which were filed following the filing of said map with the county auditor, 
were of no effect in law. 

Reaching this conclusion, then, the direct answer to your question is made un
necessary, but the procedure necessary is outlined above. 

492. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPRO\',\.L- PROCEEDINGS FOR BOXD ISSUE BY COUXTY CO)DIIR
SIOXERR OF LOGAN COmiTY, OHIO. 

CoLU;o.IBUs, OHIO, August 3 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"JN RE -Bonds issued by the board of county comtmss1oners of 
Lo~~:an county, Ohio, in the sum of 88,390.00 coverin!!: the shares to he paid 
by Liberty township and abutting property owners of the cost and expense 
of improvin!!: section 'D' of inter-county highway No. 189." 

1 have carefully examined the proceedings of the board of county commissioners 
of Logan county Ohio, of the board of township trustees of Liberty township, said 
county, and of other officers relating to the above bond issue and find the same to 
be in compliance with the sections of the General Code relating to bond issues of this 
kind, and I am of the opinion that properly prepared bonds covering said bond issue 
will, when signed by the proper officers, constitute valid and subsisting obligations 
of said county. 

Very truly yours, 
JOSEPH :.'\IcGHEE, 

Allorney-General. 
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493. 

SALARY -OFFICER TAI\ING OFFICE DURING REFERENDU.l\I PERIOD 
OF A BILL CHANGING SALARY OF SAID OFFICE-TAKES SUBJECT 
TO THE LAW EXISTING BEFORE THE CHANGE. 

An offu;er assuming office within the referendum pe:riod of ninety df:ys from the filing 
of an act with the secretary of state, which act changes the salary of sc.id officer, takes the 
office at the salary as it existed before the change. And the chfmge of salary becoming 
ejiective at the end of the ninety day period does not a.Dcct his salary for the term for which 
he was appointed. 

CoLUMBUs, OHIO, August 3, 1917. 

'l'he Public Utilities Commission of Ohio, Col1mLbus, Ohio. 

DEAR SIRs:-! have your communication of some days since in which you ask 
for my opinion in reference to a certain claim made by Hon. Lawrence K. Langdon 
for salary claimed due him as a member of your commission from June 8, 1915, to 
February 1, 1917. Your communication reads as follows: 

"On the 27th day of May, 1915, Mr. L. K. Langdon assumed office as 
a member of the public utilities commission of Ohio by virtue of an appoint
ment by Governor Willis to fill the unexpired term of Charles C. Marshall, 
ending February 1st, 1917, at a salary of $6,000.00 per annum. Mr. Lang
don received such sabry until the 8th day of June, 1915, at which date the 
law reducing the salary to $4,500.00 per annum became effective. There
after he was paid at the rate of $4,500.00 per annum. 

"Mr. Langdon submitted a bill to this commission for the sum of 
$2,470.83, being the balance of salary claimed by him as commissioner from 
June 8th, 1915, to February 1, 1917, (the latter date being the expiration of 
his term of office), and representing the difference between the salary of 
$6,000, to which he claims he was entitled under article 2, section 20, of the 
constitution of Ohio, and the salary of $4,500 per annum whir.h he received 
for said period. 

"Acting under authority of an opinion of Attorney-General Turner, 
rendered to this commission on the 22nd day of January, 1916, with respect 
to commissioner 0. H. Hughes, the commission has approved and allowed 
the bill. (Copy of the attorney-generals opinion attached.) 

"Upon transmissal of same to auditor of state, it was returned and the 
attached communication addressed to Mr. Langdon. 

"The commission would be pleased to have your opinion as to the legal
ity of the claim." 

The section of the General Code which fixes the salary of members of the public 
utilities commission is 2250-2 G. C. The old section is found in 102 Ohio Laws, 549, 
and reads as follows: 

"Each member of the commission (then public servke commission, now 
public utilities commission) shall receive an annual salary of six thousand 
dollars, * * * " 

This section was amended in 106 Ohio Laws, 26, to read as follows: 

"Each of the members of the public utilities commission of Ohio shall 
receive an annual salary of four thousand five hundred dollars, * * * " 
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This latter act changing the salary from six thousand dollars to four thousand 
five hundred dollars was passed March 8, 1915, was approved by the governor on 
l\farch 8, 1915, and filed by him in the office of the secretary of state :\larch 9, 1915. 
l\Ir. Langdon was appointed a member of the commission on :\Jay 27, 1915, to fill the 
unexpired term of lion. Charles C. Marshall, whose term would have expired on Feb
ruary 1, 1.917. 

The question now is as to whether Mr. Langdon would be entitled to six thousand 
dollars per year during the term for which he was appointed or not. 

Under the principl€8 of the referendum, no law becomes effective until ninety 
days after the same has been filed with the secretary of state. Hence this law chang
ing the salary of the public utility commissioners from six thousand dollars to four 
thousand five hundred dollars became effective on June 8, 1915. We thus see that 
the law changing the salary became effective on June 8, 1915, while Mr. Langdon 
was appointed as a member of the commission on May 27, 1915. 

The question now is as follows: 

"(I) Did Mr. Langdon draw a salary of four thousand five hundred 
dollars from the beginning of the term for which he was appointed to the 
end of the same; or 

"(2) Did he draw a salary of six thousand dollars from the beginning 
of the term for which he was appointed to the end of the same; or 

"(3) Did he dmw a sahry of six thousand dollars from the beginning 
of the term for which he was appointed up until June 8, 1915, the time at 
whkh the new law became effective, and then from that time on to the end 
of the term f<?r whieh he waR appointed draw a salary of four thousanrl five 
hundred dollnrs per year?" 

These questions arise under and by virtue of the constitutional provision found 
in section 20 of artide II of our constitution,"whieh reads as follows: 

"The general aHsembly, in uases not provided for in this constitution, 
:;hall fix the term of office and the compensation of all officers; but no c·hange 
t.herein shall affect the salary of any officer during his exi:;ting term, unless 
the office be abolished." 

Before proceeding further in the consideration of the question I desire to note 
carefully this constitutional provision. There are several important phrases in the 
provision which apply to this question, namely: "The general assembly shall fix 
the compensation of all officers," "but no change therein," and "during his existing 
term." Let us first note that the phrase "no change therein" has ref~rence to a change 
in compensation and not to a change in law. The word "law" is not used in the pro
VISIOn. "Therein" is a word with the attributes of a preposition and a pronoun, 
namely, "in which." The antecedent of "which" is compensation and not law. This 
is important to keep in mind for the reason that the phrases "no change therein" 
and "during his existing term" are vitally related to each other. They are related 
practically as follows: 

"During the term existing at the time the salary of an officer may be 
changed, his salary will not be affected." 

Or, in other words, the said constitutional provision practically reads: 

"But no change in salary or compensation shall affect the salary of any 
officer during the term which an officer is serving at the time the change in 
salary is made." 
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So that we must carefully note in the further consideration of this question the time 
at which the change in salary took place as applied to the members of the public util
ities commission. This for the reason that the change in salary, whenever it may 
take place, shall not affect the salary of any of the members of the public utilities 
commission during the terms they were serving at the time the change in salary took 
place. 

With this in mind let us inquire when the change in salary from six thousand 
dollars to four thousand five hundred dollars was made. Did the change in salary 
take place on the ninth day of March, l!H5, when the act was filed by the governor 
with the secr.etary of stat:e; or was the change made on t.he e.ighth day of June, 1915, 
ninety days after the same was filed with the secretary of state; or was the change 
made at some intervening period between the ninth day of March, 1915, and the eighth 
day of June, 1915? 

The change in salary was certainly not made on the ninth day of March, 1915. 
If the change in salary wa.s made at that time, then Mr. Langdon would have drawn 
a salary of four thousand five hundred dollars from the day of his appointment. But 
this would not be possible for the reason that the law filed with the secretary of state 
on Mm-ch 9, 1915, had no force or effect until ninety flt.ys n.fter said date.- Hence 
there was no change in salary effective-on March 9, 1915, and, of course, there was no 
ehange in sdary intermediate between that date and the eighth of June, 1915, hut 
the change took place on said latter date, namely, June 8, 1915. If the change in 
salary took effect on June 8, 1915, and Mr. Langdon was appointed May 27, 1915, 
the term of Mr. Langdon was existing at the time the salary was changed t\nd under 
the constitutional provision the change in salal'y would not affect his salary for the 
term he was serving at the time the salary was changed. 

With tlus in mind let us go back to the three questions asked above in reference 
to the salary proposition As said before, he certainly could not be held to have 
started on Ius term at a salary of four tpousand five hundred dollars per year. The 
new law was not effective on May 27, 1915. The old law was still in force and it was 
the only law in force. Hence Mr. Langdon ente<ed upon his term at a salary of six 
thousand dollars and not at a salary of four thousand five hundred dollars. But if 
he entered upon his term at a salary of six thousand dollars "no ehange therein," 
that is in the salary, could affect him during the term upon which he had entered; 
that is, during the term existing at the time the salary was changed. It is true the 
salary was changed on June 8, 1915, from six thousand dollars to four thousand five 
hundred dollars; but tbis change could not affect his salary for the constitutional pro
vision above quoted protects !lim in the salary whieh he was- drawing at that time 
and would protec·t him in th.1t, S9lary during thP term existing at the time the salary 
was changed. 

This whole matter really involves the question us to whether the provisions of 
a law filed with the secretary of state ought to be anticipated and considered of some 
force and vitality dming the ninety day referendum period; or whether we ought to 
rely entirely upon the old status of the law, until the ninety day period expires. It 
is my opinion that the provisions of a law filed with the secretary of state are not ef
fective during the ninety day period, commonly known as the "referendum period." 
Its provisions during that period are held in abeyance. The law works no change 
or effect whatever upon the rights of persons until the ninety day period has expired. 
No rights can he predicated upon it; no remedies can be secured from it. The same 
principle must control whether the time being considered is but a few days before 
the referendum period expires or whether it be eighty or ninety days before the ex
piration thereof. The constitution provides that no law shall have any force or effect 
until ninety days after it has been filed with the secretary of state. Hence the re
pealing section of the new law has no force or effect until s::.id ninety day pe1iod has 
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expired. Therefore, the old law has just as much force and just as much effect as if 
the new law had not been enacted to take its place, up until the time that the ninety 
day period expires. 

It is needless to my that we can not have two laws upon which to base our rights 
and to secure our remedies. If we consider the new law at all as being effective, to 
what extent will we consider it? If there is a certain time within the referendum 
period at which we might begin to anticipate the new laws coming into effect, what 
is that time? Thp-answer to ~hese questions must develop the fact that there is just 
one safe course to pursue and that is to rely entirely upo,n the old law until the new 
one comes into force and effect, which is ninety days after it is filed with the secre
tary of state. \Ye nUist treat th,e new law just as if it were not in existence until 
it becomes effective. Any other course would lead to endless confusion and uncertainty. 
If thi.;; construc~ion is not adopted the. people of our state will be entirely at sea as 
to their rights and their remedies during this ninety day period. 

This was evidently the construction which the people and the com·ention itself 
meant to have placed upon the referendum provisions. This we gather from the 
language of the provisions themselves. Not only does section lc of article II provide 
that "no law passed by the general assembly shall go into effE~Ct until ninety days 
after it shall have been filed by the governor in the office of the secretary of state," 
but it also provides that if a petition signed by a certain percentage of the electors 
shall be filed with the secretary of state w~thin n,ipety days, then "the secretary of 
state shall subm,i.t to the electors of the state for their approval or rejection such law." 
From this it is quite evident that the framers of the constitution, as well as the people 
in adopting it, had in mind the idea that the people had the right not only to reject 
but they practically reserved the right to stamp their approval upon the same. This 
language is very similar to the language used in reference to the attitude of the gov• 
ernor of the state toward a bill. Section 16 of article II provides: 

"Every bill passed by the general assembly shall, before it becomes a 
law, be presented to the governor for his approval. And he may either approve 
the bill by signing it or he may reject the same by returning it to the general 
assembly unsigned." 
It is my op~nion that the poeple of the state were given practically the same au

thority in reference to acts passed by the legislature as that which is given to the 
governor of the state. Supposing the prindiple of the referendum did not exist, and 
supposing Mr. Langdon had been appointed just a few days before the law making 
the change in salary had been signed by the governor-would there be any question 
as to the application of the principle of the constitutional provision? None what
ever, and this for the reason that the bill as passed by the legislature could not be 
effective until ten days after the same was presented to the governor or until at such 
time within said period of ten days as he might see fit to sign the same and file it with 
the secretary of state. It seems to me the same construction should be plac~d upon 
the one procedure as upon the other. In the one case the act is held in abeyance for 
ten days in order to ascertain what action the governor of the state will take in ref
erence to it; while in the other the provisions of the act are held in abeyance for ninety 
days in order to ascertain what action, if any, the people of the state will take in ref
erence to it; and I am of the opinion that we should not anticipate what action the 
governor will take in reference to the bill nor what action the people shall take in 
reference to the law filed with the secretary of state. In each case the provisions of 
the act can have no force or effect until the expiration of the respective periods of 
ten days in the one case and ninety days in the other. 

I am aware that the word "bill" is used in speaking of an act in so far as the gov
ernor's attitude toward the same is concerned, while the word "law" is used in speak
ing of the act in so far as the people's attitude in refe1ence to the same is concerned. 
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But 1 do not feel that this should make any material difference as to the construction 
to be placed upon the two circumstances. Whether we call the act a "bill" or whether 
we call it a "law," it is true that in the ten day interim in the one case and the ninety 
day interim in the other the provisions of the act are held in abeyance by the consti
tution itself and do not become effective until the end of the period. 

Hence, answering your question specifically, it is my opinion that Mr. Langdon 
was entitled to a salary of six thousand dolls.rs per year hom the day upon which 
he was appointed, namely, May 27, · 1915, up until the time that his term expired, 
namely, February 1, 1917. 

Very truly yours, 

494. 

JOSEPH McGHEE, 
.4ttorney-Geneml. 

DEPUTY STATE SUPERVISORS AND INSPECTORS OF ELECTIONS-NOT 
STATE OFFICERS-NOT EXEMPT FROM MILITARY SERVICE
UNDER FEDERAL CONSCRIPTION SERVICE ACT. 

Under the ruling of Provost Marshal General Crowder, form 22, under date of J11ly 
24, 1917, governing the status of officers in contemplation of the regulations for local and 
district boards and which he orders to be followed in passing upon claims for exemption 
under section 18 of the rules and regulations, deputy state supervisors of elections and 
deputy state supervisors and inspectors of elections are 1wt exempt and are not to be Tc

garded as state officers within the purview of section 18, S1lbsection (a) of the federal con
sr;ription service act which exempts from s1lCh service certain officers of the state and federal . 
governments. 

CoLUMBUs, OHIO, August 3, 1917. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 
M:v DEAR GOVERNOR:-! beg to acknowledge the receipt of your communication 
under date of July 26th, reading as follows: 

"Will you kindly furnish me with an opinion as to whether the position 
of deputy state supervisor of elections is to be regarded as a state office, 
within the purview of that section of the federal conscriptive service act 
which exempts from such service certain officers of the state and federal gov
ernments!" 

In the rules and regulations prescribed by the President under the authority 
vested in him by the terms of the act of congress to authorize the President to increase 
temporarily the military establishment of the United States, approved May 18, 1917, 
section 18 provides for persons or classes of persons to be exempted by a local board. 
Subsection (a) of said section reads as follows: 

"Officers, legislative, executive, and judicial, of the United States, the 
several states, territories, and the District of Columbia. The word 'officers' 
shall be construed for the purpose of said act of congress and these rules and 
regulations to mean any person holding a legislative, executive, or judicial 
office created by the constitution or laws of the United States, or of any of the 
several states or territories." 

The subsection itself defines the word "officer," and since, of course, the position 
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concerning which you inquire was not created by the constitution or the laws of the 
United States, we must look to the statutes of our state to ascertain what the po
sition really is. 

Section 4787 of the General Code provides: 

"By virtue of his office, the secretary of state shall be the state super
visor and inspector of elections and the state supervisor of elections, and, 
in addition to the duties now imposed upon him by law, he shall perform the 
duties of such offices as prescribed in this title." 

Section 4788 of the General Code provides: 

"In each county of the state which contains a city wherein annual gen
eral registration of the electors is required by law, or which contains two or 
more cities in which registration is required by law, there shall be a board 
of deputy state supervisors and inspectors of elections, consisting of four 
members who shall be qualified electors of the county." 

Section 4803 of the General Code provides: 

"Except in counties containing cities wherein annual general registra
tion of electors is required by law, or which contains two or more cities in 
which registration is required by law, there shall be a board of deputy state 
supervisors of elections for each county consisting of four members who shall 
be qualified electors." 

From the above sections it is apparent that the secretary of state is constituted 
by law the state supervisor and inspector of elections and the state supervisor of elec
tions, and further provisions of the election laws give him general charge of the elec
tion machinery of the state. In the counties there are deputies under the state super
visor, and in the one instance they are called "deputy state supervisors and inspect
ors of elections," while in the other they are known as "deputy state supervisors of 
elections." 

Section 4801 G. C. gives to the state supervisor and inspector of elections all the 
rights, powers and duties conferred and imposed by law upon the state supervisor of 
elections, and the board of deputy state supervisors and inspectors of elections are 
given all the rights, powers and duties conferred and imposed by law upon boards of 
deputy state supervisors of elections. . 

Vari9us sections of the election laws impose duties and confer ri~ts upon said 
boards of· elections for the supervision and conduct of elections in their respective 
jUrfsdiction~··. • 

In the case of State of Ohio ex rel v. Craig, Auditor, et al., 8 N. P. 148, the court 
held that the deputy state superv11rors of elections are not officers within the legal 
definition of that term, and, though their jurisdiction may be coterminous with that 
of the county, they are not county officers and, therefore, section 2866-3 R. S. does 
not violate section 1 of article X of the constitution. In that case the contention 
was that dep)lty state superviso:m of elections pdssessed many or most of the character
istics of a public officer, namely, that they are office'rB in an independent capacity, 
clothed with some part of the sovereignty of the state, appointed for definite terms, 
taking oath of office, are required to give bond, and are paid a compensation out of 
the county treasury, and that the territory in which they act, being coterminous with 
the county, they are, therefore, county office:m, and being county office:m 11hould ~ 
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elected and not appointed. The court, holtling that they were not county officers 
within the constitution, held the law constitutional. The act under which the deputy 
supervisors were appointed (Section 2966-1 R. S.) provided: 

"There is hereby created the office of state supervisor of elections, and of 
deputy state supervisors of elections, with the powers and duties hereafter 
prescribed." 

The court concluded that since the secretary of state was the principal election officer, 
and the deputy state supervisors were subordinate officers for the carrying out the 
agencies of the state for the conduct of elections, "the legislature in designating these 
opicers as deRuty officers, intended to make them officers subordinate to the secretary 
of state, and; consequently, that while they were officers, they were not officers within 
the legal definition of that term under the constitution." 

The above case was appealed to the circuit court, which held that quo warranto 
and not injunction was the proper procedure in trying title to office, thus inferentially 
holding that such positions were officers, State ex rei. Craig, 21 0. C. C. 175, which 
decision was affirmed without report in the supreme court, 61 0. S. 588. 

Of course, it is readily apparent that deputy state supervisors are neither legis
lative nor judicial officers, and the sole question is whether or not a deputy state super
visor of elections is "a person holding an executive offce created by the state of Ohio." 
Under our statutes I do not think that the question is even debatable. The legis
lature has specifically provided for their appointment (Sec. 4808 G. C.); provided for 
the form of oath to be taken (Sec. 4809); provided their general duties (Sec. 4819); 
required them to make investigations for violations of the election laws and report 
same to the state supervisor of elections, and authorized either the state supervisor 
or the deputy state supervisors to order the prosecution of all offenses against any 
law of the state relating to the conduct of elections (Sec. 4820). Such boards appoint 
all registrars, judges and clerks of elections (Sec. 4874), make and issue rules, regu
lations and instructions, not inconsistent with law, as they deem necessary for gov
erning and guiding their appointees (Sec. 4875), perform all duties imposed by the 
primary laws of this state (Sec. 4967), pass upon objections or other questions aris
ing in the course of nominations (Sec. 5006), and only in case of disagreement or where 
no decision can be arrived at is there any provision for submitting the matter to the 
state supervisor of elections (Sec. 5007). 

The deputy state supervisors of elections possess all the indicia of officers. They 
are persons "holding a • * * executive * * * office created by" the laws 
of Ohio. 

Your attention is called to the case of l nited States v. Maurice, 2 Brock. 103,in 
which it was held that an agent of fortifications was an officer of the United States. 
In that case Chief Justice Marshall, with that ability and learning which characterized 
all of his judicial utterances, said: 

"An office is defined to be a public charge or employment, and he who 
performs the duties of an office is an officer. Although an office is an employ
ment, it does not follow that every employment is an office. A man may 
certainly be employed to do an act or perform a service without becoming 
an officer. But if that duty be a continuing one, wh,ich is defined by rules pre
scribed by the government, and not by contract, which an individual is ap
pointed by government to perform, who enters upon the duties appertaining 
to JW! statif>n ~thout any contract defining them, if those duties continue, 
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though the person be changed, it seems very difficult to distinguish such 
a charge or employment from an office, or the person who performs the duties 
from an officer." 

Considering the above definition of "office" and "officer," and also considering 
the statutory provisions creating the position of deputy state supervisor, the nature 
of the public service to be performed by those deputies, the duties imposed upon them 
by law within the territorial limits fixed, the fact that many could prescribe duties, 
are independent of their superior and supervising officer and partake to some extent 
of the sovereignity of the state, all leads to the inevitable conclusion that as far as 
the law of this state is concerned the positions thus created by law are offices and 
that the persons filling these positions are persons filling offices created by statute 

While it would be my personal view, interpreting the language of subsection (a) 
of section 18 of the rules and regulations, that persons filling the position above re
ferred to would be within the exemption, still any view of mine would be controlled 
absolutely by any different or limited interpretation of such section given by the 
federal authorities. 

Since the preparation of this opinion, I am in receipt of "Compiled Rulings of 
Provost Marshal General No. 1" under date of July 24, 1917. Provost Marshal 
General E. H. Crowder on p. 4 of the pamphlet containing said rulings, subsection 
(s) under the heading "Officers and other persons in Federal or State service," uses 
the following language: 

"The following ruling governing the status of officers in contemplation 
of the regulations for local and district boards is to be followed in passing 
upon claims for exemption or for discharge under section 4 of the act of May 
18, and sections 18 and 20 of the regulations for local and district boards." 

The following ruling governing the status of officers in contemplation of the regu
lations for local and district boards is to be followed in passing upon claims for ex
emption or for discharge under section 4 of the act of May 18 and sections 18 and 
20 of the regulations for local and district boards: 

"I. Federal service. 
* * * * * * * • * 
"II. State, territorial, and District of Columbia service. 
"Exemptions (regulations No. 18, p. 24). The exemptions extend to 

the following offices: 
"Section 6. 1. Supreme offices. Governor, members of the supreme 

(i. e., highest) court, members of the appellate (i. e., intermediate revisory) 
court, members of both branches of the legislature. 

"Section 7. 2. Superior offices. (1) All offices, other than the above, 
filled by popular election for the entire state, and (2) all offices filled by ap
pointment by the governor or by the legislature or by the supreme and appel
late courts, for the entire state; and having no intermediate superior be
tween them and the appointing power. 

"As an example of the kinds of positions which would fulfill ordinarily 
one or the other of these requirements, the following list will serve as a guide: 
attorney general, auditor, commissioner of health, commissioner of public 
utilities, commissioner of prisons, commissioner of i,nsurance, commissioner of 
forestry, commissioner of labor, commissioner of railroads, commissioner 
of workmen's compensation, lib.rarian, lieutenant governor, printer, superin
tendent of public instruction, treasurer. 

"Further requirements. But positions in this class 2 must also fulfill 
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the following requirements: (a) They must form the principal occupation 
of the incumbent, requiring the substance of his daily work and time; and 
(b) they must be performed by regular attendance at a building or room 
furnished by the state, territory, or District of Columbia. 

"Section 8. Discharge (regulations No. 20, p. 29). All persons hold
ing in a state, territory, or District of Columbia, other positions than the 
above must apply for discharge under regulations, section 20, paragraph a, 
as 'county and municipal officers' if this description applies to them. If 
it does not apply, their positions are not within the class for whom either 
exemption or discharge is authorized." 

In section 8, above quoted, reference is made to section 20, paragraph "a," as 
found at p. 30 of the rules and regulations, which reads as follows: 

"(a) County and municipal officers. Any county or municipal officer, 
including therein officers of counties, townships, cities, boroughs, parishes, 
towns, and villages, who has been elected to his office by popular vote and 
whose office may not be filled by appointment for an unexpired term, upon 
presentation to such local board at any time within 10 days after the filing 
of a claim for discharge by or in respect of such person, of an affidavit made 
by the county clerk or like officer of the county, township, city, borough, 
parish, town, or village of which such person is an officer, stating the office 
held by such person and the date of his election, when his term of office ex
pires, and that the unexpired term of such office may not be filled by ap
pomtment; and upon presentation by affidavits of such other evidence as 
may be required, in the opinion of the local board, to substantiate the claim." 

So at this time the Provost Marshal General has laid down a rule which fixes 
the exemptions under section 18, subsection (a). It is evident from reading his ruling 
that deputy state supervisors of elections do not come within the exemption therein 
defined. They are neither 'supreme officers" nor "superior officers" under his ruling. 
Neither do they fulfill the further requirements that the performance of the duties 
of the position must form the principal occupation of the incumbent, requiring the 
substance of his daily work and time; nor that they must be performed by regular 
attendance at a building or room furnished by the state. 

It is well known that with the exception of the larger cities, but very little time 
must be given by the deputy state supervisors of elections in the discharge of their 
duties, and even in the larger cities it does not take all their time. Again, the ex
penses of the building or room used by the election board, if any, is borne by the county 
and not by the state, and in the majority of instances the county and not the state 
furnishes the quarters for the election board within the court house. Neither can 
these election officers come within the defini~ion of county and municipal officers, 
as found in subsection (a) of section 20 of the rules and regulations. 

I am therefore constrained to advise you that under and by virtue of the ruling 
of Provost Marshal General Crowder, the positions of deputy state supervisors of 
elections and deputy state supervisors and inspectors of elections are not to be re
garded as state offices within the purview of that section of the federal conscriptive 
service act which exempts from such service certain officers of the state and federal 
governments. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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4U5. 

BOARD OF EDl;CATIOX-ADJOl:RXED :\lEETING-DEFIXED-FAILl:RE 
TO READ AND APPROVE MINUTES OF PREVIOl;S :\IEETING-EFFECT 
THEREOF-COUNTY S"CPERINTEXDENT-BY WHAT BOARD ELECT
ED. 

An adjourued m· continued 111cetiny is but 11 wolonyation or conliltlwtinn of the meeting 
from which such adjournment or continuation was had. 

The provision of law in reference to reading and approving minutes of previous 
meeting are directory only and a failure to do so is not such a fatal defect as will justify J 

court of e7uity to interfere. 
A county superintendent can only be elected by the board which is in power at the 

beginning of the term of such superintendent. 

CoL"CMB-cs, Omo, August 3, 1917. 

HoN. E. A. ScoTT, Prosecuting Attorney, lV est Union, Ohio. 

DEAR SIR:-Your several letters which have been previously acknowledged con
tain for my opinion the following: 

"(I) From the minutes of the county board of education quoted hcn•in, 
is Superintendent Dening legally employed as county superintendent of 
Adams county for three years, beginning August 1, 1917l 

"(2) Are there two or four supervision districts in the Adams county 
school district?" 

The minutes of the county board of education, whieh yon submit and which are 
necessary for our consideration herein, are as follows: 

"l\HNUTES OF ADAl\IS CO"GNTY SUPT. OF SCHOOL~, from 
January, 1917 to April, 1917. 

"West Union, Ohio, .January 2, 1917. 
"The regular meeting of December 13, 1916, continued to .January 2, l!H7, at 
10 A. M., was held in the office of the county superintendent. 

"Members present: J. E. McNeil, J. A. l\IcC!ttnahan, C. II. Ryan. 
"Members absent: L. J. Fenton, C. E. McHenry. 
"Minutes of December 13th were read find fipproved. 

* * * * * * * * * ~ * 
"Motion by J. E. McNeil, seconded by C. II. Ryan, 'Thfit the regular 

meeting of the bofird be continued to Jfinuary 5, 1917, at 10 A. l\1.' 
"On roll cfill, the vote was: 

"J. E. MeN eil, 
"J. A. McClanahan, 
"C. H. Ryfin, 

"J. A. McClanahan, 
"President. 

Aye. 
Aye. 
Aye. 

"West Union, Ohio, January 5, 1917. 

H. E. Dening, 
County Superintendent. 

"The regular meeting of the county board of education continued from 
January 2, 1917, to January 5, 1917, at 10 A. M., was called to order by the 
president, J. A. McClanahan. 
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"Members present: J. E. McNeil, J. A. McClanahan, C. H. Ryan, 0. E. 
McHenry. 

"Members absent: L. J. Fenton. 
"Minutes of January 2, 1917, were read and approved. 
"Supt. Williamson reported that the Tiffin township board of education 

had made ~rrangements to transport pupils concerning which complaint had 
been made to the county board of education. 

"The subject of redistricting the county was discussed by the members 
of the board. 

"The county superintendent was requeste!i to invite the county com
missioners to be preEent January 12, 1917, and consult with the county board of 
education in regard to financial conditions. 

"Motion by J. E. McNeil, seconded by 0. E. McHenry: 'That H. E. 
Dening be employed or appointed as county superintendent for a term of 
three years, beginning August 1, 1917, at a salary of two thousand ($2000) 
dollars a year.' 

"On roll call the vote '".:ttS: 

".J. A. McClanahan, Aye. 
".J. E. McNeil, Aye. 
"C. H. Ryan, Aye. 
"0. E. McHenry, Aye. 

* * * * * * * * * * * 
"The minutes of t!J..is meeting (January 5, 1917) were read. l\•Iotion by 

.J. E. McNeil, seconded by 0. E. McHenry: 'Tiw.t the minutes of this meet
ing (January 5, 1917) be approved.' 

"On roll call the vote was: 

"J. A. McClanahan, Aye. 
"0. E. McHenry, Aye. 
".J. E. McNeil, Aye. 
"C. H. Ryan, Aye. 

"Motion by J. E. McNeil, seconded by 0. E. l\IcHenry, 'That thi::; regu
lar meeting of the County Board of Education be continued to January 12, 
1917, n.t 10 a.m.' 

"On roll call the vote was: 

"0. E. McHenry, 
"J. A. McClanahan, 
"J. E. McNeil, 
"C. H. Ryan, 

Aye. 
Aye. 
Aye. 
Not voting. 

".J. A. McClanahan, 
"President. 

H. E. Dening, 
County Superintendent. 

"West Union, Ohio, January 12, 19li. 
"The regular meeting of the county board of educn.tion continued 

from January 5, 1917, was held in the office of the county superintendent. 
"Members present: J. A. McClanahan, J. E. McNeil, 0. E. McHenry, 

C. H. Ryan. 
"Members absent: L. J. Fenton. 
"The minutes of January 5, 1917, were approved as a whole. 

* * * * * * * * * * 
"The board adjourned at 12 o'clock until 1 p. m. 

"At the afternoon session the county commissioners met with the county 
board of education and a general discussion of the county's financial con
dition followed. 
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":\lotion by 0. E. McHenry, seconded by J. E. :\lcNeil: 'That in accord
ance with section 4738 L. of 0. Adams county be re-districted for school pur
poses as follows: 

"Supervisory district l\'o. 1 to be composed of the following: named 
rural districts: Braton Twp., Franklin Twp., Lawshe, Locust, Grove, :\1eigs 
Twp., Jefferson Twp., Greene Twp., Rome, Sandy Springs. 

"Supervisory district No. 2 to be composed of the following named 
rural districts: Winchester 'l,'wp., Scott 'l'wp., Oliver Twp., Tiffin Twp., 
Wayne Twp., Liberty Twp., Sprigg Twp., :Monroe Twp., Bentonville. 

"That the following named rural and Yillage districts be assigned to the 
county superintendent for supervision in accordance with section 4738 L. of 
0.: West Union, Winchester, Seaman, Cherry Fork. 

"That in accordance with section 4740 L. of 0. :\lanchcster village and 
Peebles village schocl districts be continued as separate districts under the 
supervision of the county superintendent. 

"On roll call the vote was: 

"C. H. Ryan, Aye. 
"0. E. McHenry, Aye. 
"J. E. McNeil, Aye. 
"J. A. McClanahan, Aye. 

"The president declared the motion canied and stated that the same 
would go into effect September 1, 1917. 

"The minutes of the meeting were then read. Motion by J. E. McNeil, 
seconded by 0. E. McHenry: 'That the minutes of this meetj_p.g January 
12, 1917, be approved.' On roll call the vote was: 

• 

"J. A. McClanahan, 
"J. E. McNeil, 
"0. E. McHenry, 
"C. H. Ryan, 

"On motion the board adjourned. 

• 

"J. A. McClana,han, 
"President. 

* * * * 

Aye. 
Aye. 
Aye. 
Not voting. 

H. E. Dening, 
County Superintendent. 

* • * * * 

"West Union, Ohio, January 20, 1917. 
"On this date a copy of the decision of the supreme court of Ohio in 

the case of state of Ohio ex rel. v. C. H. Ryan, was filed in thif; office. Thi~ 
deciSion wash favor of Mr. Scott, who succe~ds Mr. C. H. Ryan, a~ a member 
of the county board of education. The copy was from the records of the 
court January 16, 1917. 

"H. E. Dening, 
"County Superintendent. 

"West Union, Ohio, February 14, 1917. 

"The Adams county board of education met in regular session in the 
office of the county superintendent at 10 A. M. 

"Members present: J. A. McClanahan, C. E. Kirkpatrick, Dyas Scott, 
J,. J. Fenton. Member absent.:J. E. McNeil. 

1 'Mo~op. b;r C, E. Kirkpatrick, seconded by Dyas Scott: 'That this 
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board is not to be understood as approving the minutes, directly or by implica
tion, of any continued, adjourned, or called meeting after December 13, 1916.' 
On roll call the vote was: 

* * * 

"Dyas Scott, A,,ye. 
"C. E. Kirkpatrick, Aye. 
"L. J. Fenton, Aye. 
"J. A. McClanahan, No. 

* • * 
"On motion the board adjourned. 

"J. A. McClanahan, 
"President. 

"West Union, Ohio, March 17, 1917. 

* * * * 

H. E. Dening, 
County Superintendent. 

"In accordance with section 4732 L. of 0., the county board of education 
met in the office Of the county superintendent at 10 a. m. · 

"Members present: C. E. Kirkpatrick, Dyas Scott, J. E. McNeH, 
L. J. Fenton, J. A. McClamihan. · 

"Minutes of the last meeting were read and approvell. 
"Mr. Scott nominated L. J. Fenton for president, seconded by Mr. Kirk-

patrick. On roll call the vote for president ~as: 
"Mr. Kirkpatrick for L. J. Fenton. 
"Mr. Scott for L. J. Fenton, 
"Mr. McClanahan for L. J. Fenton. 
"Mr. McNeil for L. J. Fenton, 
"Mr. Fenton, not voting. 

"Mr. Fenton was declared elected president. 
"Mr. Kirkpatrick nominated Dyas Scott for vice-president, seconded 

by Mr. McClanahan. On roll call the vote was: 
"Mr. McClanahan for Dyas Scott. 
"Mr. McNeil for · Dyas Scott. 
"Mr. Fenton for Dyas Scott. 
"Mr. Scott, Not voting. 

"Mr. Scott was declared elected vice-president. 
"Mr. McClanahan nominated C. E. Kirkpatrick for secretary pro tern., 

seconded by Mr. McNeil. On roll call the vote was: 
"Mr. McNeil for Mr. Kirkpatrick. 
"Mr. Fenton for Mr. Kirkpatrick. 
"Mr. Scott for Mr. Kirkpatrick. 
"Mr. McClanahan for Mr. Kirkpatrick. 
"Mr. Kirkpatrick, Not voting. 

"Mr. Kirkpatrick was declared elected secretary pro tern. 
"Motion by Mr. Kirkpatrick, seconded by Mr. McClanahan: 'That 

the regular meetings of the county board of education be held on the second 
Wednesday at 10 a.m. of April, June, August, October, December, 1917, and 
February, 1918.' The vote was: 

* 

"Mr. Fenton, 
"Mr. McNeil, 
"Mr. Scott, 
"Mr. Kirkpatrick, 
"Mr. McClanahan, 

• * * * 
"On motion the board adjourned. 

"L. J. Fenton, 
"President. 

Aye. 
Aye. 
Aye, 
Aye. 
Aye. 

* * • * * 

H. E. Dening, 
County Superintendent. 
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''West Union, Ohio, Aprilll, 1917. 
"The regular meeting of the Adams county board of education held in 

the office of the county superintendent April 11, 1917. 
"The meeting was called to order by President L. J. Fenton. 
"Members present: L. J. Fenton, J. E. McNeil, C. E. Kirkpatrick, 

J. A. McCI.ruiahan, Dyas Scott. 
"Minutes of the last meeting were read and approved. 

* * * * * * * • • • 
"The following resolution was offered by Mr. Kirkpatrick, seconded 

by Mr. Scott: Whereas, at what was termed as a continued regular meeting of 
the board of education of Adams county, Ohio, alleged to have been held on 
the 12th day of January, 1917, at which said alleged meeting the following 
appears in the minutes thereof. 

• * * • • • • • • * 
"Motion by 0. E. McHenry, seconded by J. E. McNeil: 'That in accord

ance with section 4738 L. of 0., Adams county be redistricted for school pur
poses as follows: Supervisory district No. 1, to be composed of the following 
named rural districts: Bratton township, Franklin township, Lawshe, 
Locust, Grove, Meigs township, Jefferson township, Green township, Rome, 
Sandy Springs. Supervisory district No.2 to be composed of the following 
named rural districts: Winchester township, Scott township, Oliver township, 
Tiffin township, Wayne township, Liberty township, Sprigg township, Monroe 
township, Bentonville. That the following named rural and village districts be 
assigned to the county superintendent for supervision in accordance with 
section 4738 L. of 0.: West Union, Winchester, Seaman, Cherry Fork. 
'That in accordance with section 4740 L. of 0. Manchester village and Preble 
village school districts be continued as separate districts under the supervision 
of the county superintendent.' 

• * * • * * * • * • 
"Whereas, said attempted resolution, or motion was passed at a meeting 

of said school board not held in accordance with law, and 
"Whereas, said attempted action of said board of education was never 

approved, nor the minutes thereof approved, by said board of education of 
Adams county, Ohio. 

"Resolution ·by Mr. Scott, seconded by Mr. Kirkpatrick: Whereas, 
it is the wish and desire of the citizens of Adams county, as well as to the 
benefit of the schools of said Adams county, that said Adams county continue 
to be divided into four districts, the same as originally decided by this board, 
and 

"Whereas, the supposed redistricting, as heretofore attempted by which 
said county was to be divided into two districts, is not for the best interests 
of said schools, and 

"Whereas, the same would interfere with the unexpired terms of districts 
superintendents, and 

"Whereas, the attempted redistricting of said county into two districts 
was unlawful and illegal and not in accordance with law, and 

"Whereas, said attempted redistricting has not been approved by this 
board, 

"Therefore, be it resolved that said attempted redistricting, as shown 
by the minutes on the 12th day of Januray, 1917, be and the same is hereby 
set aside as not in accordance with the law, and not to the best interests of 
the schools of said Adams county, and that the supervisors· of districts as 
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they existed prior to the attempted redistricting, as above referred to, are 
and shall remain as the supervisors of said districts of said county, and said 
motion was carried upon roll call by the following votes: 

"Mr. Scott, Aye. 
"Mr. McNeil, Nay. 
"Mr. Fenton, Aye. 
"Mr. McClanahan, Nay. 
"Mr. Kirkpatrick, Aye. 

"On motwn by Mr. Scott, seconded by Mr. Kirkpatrick the board 
adjourned until 1 p. m. 

"The board reconvened at 1 p. m. 
"Res~lution by Mr. Scott, seconded by l\1r. Kirkpatrick: Whereas, 

what was termed a continued regular meeting from January 2, 1917, of the 
board of education of Adams county, Obi~, was attempted, to be held on 
the 5th day of January, 1917, at whi,ch said attempted meeti:Ug the recprds 
show: 

"'On motion of J. E. McN~il, seconded by 0. E. McHemy, that H. E. 
Dening, be employed or appointed as county superintendent for a tenn of 
three years, beginning August 1, 1917, at a salary of two thousand ($2,000) 
dollars a year,' and 

"Whereas, there was and is no authority in law for holding such meet
ing of said board of education on January 2, 1917, and 

"Whereas, said alleged action of said board on said January 5th was 
never approved by this board of education nor authorized by law, 

"Whereas, there was no authority in law for the alleged employment 
of said Dening at said time as such school superint~ndent, and 

"Whereas, said one C. H. Ryan, who participat'etl as a member of said 
board of education was not a member of said board and had no right or au
thority to participate therein, and 

"Whereas, it is not to the be~t interests of the schools of said Adams 
cou;nty that said Dening sho\ild be employed as sU'ch superintendent, and 

"Whereas, said meetings and each of them, on January 2, 1917, and 
January 5, 1917, as well as said alleged meeting of said board of edu'Cation 
on January 12, 1917, and neither of them, were meetings held uhder or by 
virtue of any laws of the state of Ohio, and are illegal and void, and 

"Whereas, the hiring of said Dening as such county superintendent 
under the circ~tances and facts, was illegal and void under the laws of the 
state of Ohio, and 

"Whereas, said Dening has never accepted said alleged employment 
as sulch sklperintendent. 

"THEREFORE, be it resolved, by the board of education of Adams 
county, that said attempted action, attempting to employ or appoint the 
Sflid H. E. Den.i'ng, as above referred to under date of January 5, 19F, be 
and the same are hereby rescinded, abrogated, revoked, annulled and va
cated, and that the same is unlaw!iul, null and void, and the president of the 
board of education of Adams county is ordered and directed to write across 
in red ink, Baid .resolu.tion or re~lutions looking to the employment of said 
H. E. Dening, so passed on Janu~ry 5, 1917, the following: 

"'This resolution is canceled, annulled, and exp\uged from the records 
in accordance with the resoiution of said board of education of Adams county, 
Ohio, passed April, 1917.' 
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"Thereupon the same was put to a vote, and upon roll call the vote was 
as follows: 

"~lr. ~IcNeil, Nay. 
"Mr. Fenton, Aye. 
"Mr. McClanahan, Nay. 
"Mr. Kirk'patrick, Aye. 
"1\Ir. Scott, Aye. 

"i\1otion by :VIr. McNeil, seconde.d by Mr. McClanahan: 'That the 
motion by which Dyas Scott was allowed $17.30 for attending meetings of 
the county board of education when he was refused recognition, be recon• 
sidered.' 

"On roll call, the vote was: 
"Mr. Fenton, Nay. 
"Mr. McClanahan, Aye. 
"~Ir. Kirkpatrick, Nay. 
"Mr. Scott, Nay. 
"Mr. McNeil, Aye. 

''Motion by Mr. Scott, seconded by Mr. Kirkpatrick: 'That the board 
proceed to elect a county superintendent to begin August 1, 1917.' 

"On roll call, the vote was: 
"Mr. McClanahan, Nay. 
"Mr. Kirkpatrick, Aye. 
"Mr. Scott, Aye. 
"Mr. McNeil, Nay. 
"Mr. Fenton, Aye. 

"Motion by Mr. Kirkpatrick, seconded by Mr. Scott: 'That W. L. 
Hostetter be elected county superintendent for a term of three years begin
ning August 1, 1917, at a salary of $1,800 a year.' 

"On roll call the vote was: 
"Mr. IGrkpatrick, 
"Mr. Scott, 
"::\Ir. McNeil, 
"Mr. Fenton, 
"Mr. McClanahan, 

"On motion the board adjourm;d. 

Aye. 
Aye. 
Nut voting. 
Aye. 
Aye. 

"H. E. Dening, 
"County Superintendent." 

The first question I shall determine is the following: 

"Were the meetings of January 2, 1917, and January 5, 1917, legal 
meetings{" 
The regular meetings of a cotmty board of education are held under authority 

of section 4733 G. C., which rea'ds as follows: 

"The regular meetipg of the county board of education shall be held at 
the office of the county superintendent. At the time of the first meeting 
the board shall fix the time for holding its regular meeting. Regular meet
ings shall be held at least every two months and at the call of the president 
or any two members. A majority of the board shall constitute a quorum at any 
regular or special meeting.'' 

Section 4729 G. C. provides that the terms of members of county boards of edu
cation shall begin on the third Saturday of January and shall extend for the term of 
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five years. Section 4732 G. C. provides that each co!)nty board of ed~ation shall 
meet on the third Saturday of March of each year and the third Satprday of March 
each year is made the regular meeting at which the organization of the board is per
fect~d. The county superintendent shall act as secretary of the board unless there 
be no county superintendent, then a temporary secretary shall be chosen, which tem
porary secretary -shall act until a county superintendent has been elected and no longer. 
At the first meeting of the board provided for, as above mentioned, the board shall 
fix the time for holding its regular meetings, but it is provided that such regular meet
ings shall be held at least every two months,-that is, beginning on the 3d Saturday 
in March a county board of education must hold at least one regular meeting every 
two months and if the time set by the board for holding such regular meetings is such 
other time than the third Saturday in March, then said board is compelled by law 
to hold a regular meering on said day also, for the third Saturday in March, and someone 
day in each_ two months, which day is designated by the board, are all prescribed 
by law as the regular meeting days of the county board of education. 

It is also provided that "other" meetings may be held at the call of the president 
or of any two members. Such "other" meetings are special meetings if they are held 
upon call and if they are not held as provided by a rule of the board, for if they are 
held as provided by a rule of the board then they are regular meetings and are not 
called meetings. The statute recognizes only two general classes of meetings, that 
is, regular meetings and special meetings, so that the meetings which are fixed by 
law or a rule of the board, as provided by law, are regubr meetings, and those meet
ings which are upon call either of the president or of any two members of the board, 
are called or special meetings, but a regular meeting or a special meeting may be ad
journed from one day to another. 

1 Cyc., 793, says: "To adjourn is to put off until another time and place. It 
is not more than a continuance of a session from one day to another." 

In Harris v. Gest, 4 0. S. 473, in speaking of an a.djourned term of court, Thur
man, C. J., says: 

"When this power is exercised, the sitting after the adjournment is a 
prolongation of the regular term, and, in contemplation of law, there is but 
one term." 

An adjourned meeting would, following the above, be a continuation of the meet
ing from which the adjournment was taken, and it is held in Turpin v. Haggerty, 
47 Bull. 809, in a case in which the circuit court was defining "regular sessions," that 
whenever a statute designates a particular regular session for certain business, as 
for instance the March, June, September and December regular sessions of the board 
of county commissioners, that business would have to be done at that particular ses
sion or at an adjourned meeting thereof." That is to say, following the above reason
ing, when the- county superintendent is compelled by law to be elected at a -regular 
session of the county board of education, such superintendent must be so elected 
at such regular session or meeting, or at an adjourned session or meeting of a regular 
session or meeting. In other words, a county superintendent could not be elected 
legally at a special or called meeting or a continuation or adjournment of such special 
or called meeting. 

In Lenhart v. Board of Education, 50. N. P. (n. s.) 129, it is held that a second 
adjourned meeting of a called meeting is a continuation of the original called meet
ing; and in Bryant v. Goodwin, et al, 9 0. S. 472, an adjourned session of a regular 
session is a continuation of the regular session. 

In Wiswell v. Church, 14 0. S. 31-40, it is held that it is perfectly settled that 
adjournments are the prolongations of the annual session. 

Therefore, following all the above citations, I must conclude that the adjourned 
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or continued meetings of January 2nd and of January 5th were but continuations 
or prolongations of the regular meeting of December 13, 1916, and were valid regular 
meetings at which any business which could be transacted at any other regular meet
ing might be transacted at those regular meetings, except the organization of the 
board, which by statute is made to take place on the third Saturday in March of each 
year. 

The next question is, 

Was it necessary for the board of education to approve the minutes 
of the meetings of January 2nd and of January 5th, and if so when could 
the same be done? 

General Code section 4754, and which applies to boards of education generally, 
reads as follows: 

"The clerk of the board of education shall record the proceedings of 
each meeting in a book to be provided by the board for that purpoes, which 
shall be a public record. The record of proceedings at each meeting of the 
board shall be read at its next succeeding meeting, corrected if necessary, 
and approved, which approval shall be noted in the proceedings. After 
such approval the president shall sign the record and the clerk attest it." 

The above question was considered in the case of Leathers v. Clouser, decided 
by the court of appeals of Wood county, May 19, 1915, in which the court held: 

"It is also claimed that the minutes of the meetings of the board of edu
cation were not read, nor approved, nor signed at the next succeeding meet
ing, in conformity to the provisions of law * * *. The requirements 
of law providing for the reading, approval and signing of the minutes of the 
board of education at the next succeeding meeting of the boud are directory 
only and a failure to comply therewith is not such a fatal defect as justifies the 
interference of a court of equity by injunction." 

The same being directory only such minutes would, therefore, not need the ap
proval of the board at the next succeeding meeting to make the same valid, for approval 
or disapproval of minutes is simply to correct or cause such minutes to speak the 
truth of the business of the board of education which was lawfully transacted at such 
meeting. 

The third question I shall determine is, did the county board of education have 
a right to hire superintendent Dening for a term of three years, the same to begin 
August 1, 1917, and could such hiring be done on the 5th day of January, 1917. 

General Code section 4744 provides that the county board of education, at a 
regular meeting held not later than July 20th, shall appoint a county superintendent 
for a term of not longer than three years. Such term shall commence on the first 
day of August. 

General Code section 7705, which section refers to village and rural schools pro
vides that teachers shall begin their terms within four months from the time of their 
appointment. 

General Code section 7702 provides that the superintendent of city schools shall 
begin his term within four months of the time of his appointment, but I find nothing 
in our school laws which provides that the county superintendent must begin his 
term within any particular time after he is appointed. The only provision is that 
his term shall begin on the first day of August, which necessarily must mean on the 
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first day of August next following the time of his appointment. The county board 
of education is a continuing body. One new member is elected each year for the 
term of five years and such term of office of such member so elected each year shall 
begin on the 3d Saturday of January so that each year on the third Saturday of January 
a new member is elected to the county board of education and such :J.ew boar..i shall 
meet on the third Saturday of March of each year and shall organize by electing on 
of its members president and another vice president, both of whom shall serve but 
one year. There is in reality, then, while a continuing board, a new addition or a 
different member upon such board each year and a new organization is had for each 
separate year. Such cotmty board of education, as noted above, at a regular meet
ing held not later than July 20th, shall apj:JOint a county superintendent a~d it is a 
well recognized principle of law that no appointing power can make an appointment 
the term of which shall begin after the term of the appointing power. That is to 
say, the board of education, in exercising the authority under section 4744, and ap
pointing a county superintendent, could not exercise same until the board was in 
power, which would be in power on August 1st, because August 1st is the day set for 
the beginning of the term of the county superintendent and the board which is in 
power on August 1st is the board which organizes on the third Saturday of March, 
but one member of which is elected on the third Saturday of January of each year. 

It is held in State v. Sullivan, 81 0. S. 79-92, that: 

"It is admitted!y the well-esta~lis1hed general rule of law that an officer 
clothed with authority to appoint to a public office, cannot, in the absence 
of express statutory authority, make a valid appointment thereto for a term 
which is not to begin untit after the expiration of the term of such appoint
ing officer. Mechem in his work on public offices and officers, at section 133, 
states the general rule as follows: 'The appointing power cannot forestall 
the rights and prerogatives of their own successors by appointing successors 
to office expiring after their power to appoint has itself expi~ed.' The' author 
then quotes with approval the language of Buchanan, J., in Ivy v. Lusk., 
11 La. n. 486, where he says: 'That an appointment thus made by anticipa
tion has no other basis than expediency and convenience, and can only derfve 
its binding force and effect from the supposition that there wjll be no ch.ange 
of person, and consequently of will, on the part of the appoint.ing power, 
between the date of the exercise of that power by ant~pipation, and that of the 
necessity for the exercise of such power by the vacancy of the office.' Throop 
in his treatise on public officers, section 92, says: 'But it has been held that 
where an office is to be filled by appointment by the governor, with the ad
vice and consent of the ·senate, the governor and sen!iite canno.t forestall 
their successors, by appointing a person 'to an office which is then filled by 
another, whose term will not expi,re until after the expiration' of the term.s of 
the governor· and ,senator13. And that an out-going board of freeholders of 
a county cannot la~ully appoint a person to an office w)lich will not become 
vacant during their officif!l terms.' The correctness and soundness of the 
ruie and doctrine as abo~e enumerated, so far as·. investigation has disclosed 
to us, is not opposed by any of t,he authorities, but is supported by many, 
among which are State ex rei;. Bownel:j v. Meehan, 45 N.J. L. 189; The People 
ex re~. Sweet v. Ward, 107 Cal. 236; Ivy v. Lusk, 11 La. An. 486." 

But it is urged that the board being a continuing body the above principle would 
not apply to it the same as to an appointing officer whose term would expire, or the 
same as it would to a board the term of which the full members~ip expires prior to 
the time such appointed person's term would begin. The above, however, is answered 
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in State ex rei. Attorney General v. Thomson, 6 0. C. D. 106-110, where t,he following 
language is used: 

"At the time of the attempted appointment of the defendent by the com
missioners, it was known that when the office should become actually vacant 
the personnel of the board would be changed by the expiration of the term 
of Mr. Cassidy. For that reason, in addition to the others we have stated, 
the board had no power to make his appointment." 

The appointment referred to above was one to be made by the board of three 
commissioners, the term of only one of which would expire, but it was considered a 
new board and one without authority to appoint a person whose term would begin 
after the term of any member upon the board. 

"In Commissioners v. Ramck, 9 0. C. C., 301, the board of county com
missioners employed fi janitor on the last day of the term of certain members 
of said board. On page 308 the court uses the following langufige. 

"We fully concur in what was said in State ex rel Attorney-General v. 
Thompson, 6 0. C. D., 106, and belie\•e that in the fihsence of some neces
sity or special circumstances, showi,ng that the public good required it, such 
a contract, as the one under consideration, made by an expiring board, find 
which has the effect to forestall the action of its successor for fi year, is not 
only evidence of unseemly cond~wt on the part of the members of the board, 
hut in its object, operation and telulcncy, is calculated to be prejudicial to the 
puhlic interests, and is against public policy find void. 

"The maxim, omnifl pro.esumunlur rile esse acta rests largely on the grounrl 
of public poli,cy, so that in fi case of this character, where the contrn.ct 71rimn 
j11cie has n had tcndm1cy, the mfl.xim docs not apply, find a court might well 
refu,;c to enforce the contract in the fl.bscncc of a showing that it was made 
in good faith, and in the interests of the publl.c, even though it might hold 
that the question of the uece;;;;ity for the employment of a janitor was one 
of discretion ami not of jurisrliction. This (•ontrart was made on f;aturday, 
the last working day of the hoa~d. On the following 1\-Ionday, the new boarrl 
came into existence. No nec'essity of ::m employment for a year is shown. 
I ndee.d it is conceded by the pleadings that the employment was unnecessary, 
and fi contract made under such circumstances and for such length of time, is 
strong evidence, to say the least, that the only object in making the contraet. 
waR to forestall the action of the new board. We, therefore, hold that the 
r-ontmct is void, as against public policy." 

I must therefore conclude that the county board of education has no authority 
to appoint a county superintendent whose term will begin after the term of any mem
ber of such board, or, in other words, that such appointment can only be made after 
such new board has organized on the third Saturday of March in each year in which 
a vacancy occurs in such position. 

In the second question you inquire in reference to supervision districts of the 
county. Supervision districts are provided for by section 4738, which reads as follows: 

"The county board of education shall divide the county school district, any 
year, to take effect the first day of the following September, into supervision 
districts, each to contain one or more village or rural school districts. The terri
tory of such ·supervision districts shall be co,ntiguous and compact. In the 
formation of the supervision districts consideration shall be given to the num
ber of teachers employed, the amount of consolidation and centralization, 
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the condition of the roads and general topography. The territory in the dif
ferent districts shall be as nearly equal as practicable and the number of 
teachers employed in any one supervision district shall not be less than thirty. 
The county board of education shall, upon application of three-fourths of the 
presidents of the village and rural district boards of the county, redistrict the 
county into supervision districts. The county board of education may at their 
discretion require the county superintendent to· personally supervise not to 
exceed forty teachers of the village or rural schools of the county. This shall 
supersede the necessity of the district supervision of these schools." 

That is to say, the county board of education, when it determines that it is nec
essary to do so, shall divide the county school district into supervision districts any 
year, but that such division shall take effect on the first day of the following Septem
ber. It is not necessary for the county board of education to await the application 
of three-fourths of the presidents of the village and rural district boards before such 
division is made. It may be made without any such application. 

This department held in Opinion No. 94, rendered to Ron. Charles H. Jones, 
prosecuting attorney, .Jackson, Ohio, under date of lVTarch 9, 1917, as follows: 

"The re-districting may be perfomed by the county board of educa
tion any year and upon application of three-fourths of the presidents of the 
village and rural boards of education the county board of education must re
district the county into supervision districts." 

During the school year beginning September 1, 191G, your county school district 
had four supervision distJicts and on Jn.nu:uy 12, 1917, under and by virtue of sec
tion 4738, above quoted, the county board of education divided the sehool district, 
into two supervision districts, n.s set forth in the resolution of that dn.te. On April 
11, 1917, the county board of cducn.tion pn.ssed a rc;;olut.ion rescinding the n.ction of 
the board of January 12th n.ml resolving "thn.t ruid Adams county continue;; to be 
divided into four districts the sn.me as originally divided by tl.tis bom·d." That is to 
say, the board dctern.tincd on April 11th that the n.ction of the bon.rd on Jn.nuary 12th 
should not stand, and that the conditions wananted a division of the county school 
district into four supervision districts instead of only two. TJ.tis, I am of the opinion, 
the board had a right to do, although there is some question as to whether or not the 
board has a right to act again upon tll.is matter after it has once acted, n.nd especially 
after certain other statutory act.s intervene. Some of such other statutory acts arc 
the meeting of the presidents of the boards of education witl.tin such supervision dis
trict, or in supervision districts, which contain three or less village or rural districts, 
the boards of education of such districts to elect a district superintendent, or, the cer
tificate of the county auditor of the salary of the district superintendents employed, 
or the apportionment of the school funds by the county auditor. A decision of this 
question is not necessary to answer your inquiry and I am not determining same defi
nitely. 

So that, answering your second question, I advise you that the county board of 
education did have the right to divide the county into supervision districts on April 
11, 1917, and that the original division into supervision districts will stand. 

The direct answer to your several questions, then, is as follows: 
First, from the n.tinutes of the county board of education, quoted above, super

intendent Hostetter is the legally employed superintendent and his term will begin 
August 1, 1917, and extend three years. 

Second, there are four suj::ervision districts in 
n.tinutes above mentioned. 

Adams county as shown by the 
Very truly yours, 

JOSEPH 1\-:IcGHEE, 
Attorney-Ger.eral. 
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496. 

CIVIL SERVICE LAW-WHAT SCHOOLS ARE INCLUDED THEREIN. 

Paragraph 12 of section 8 of the civil service law includes the institutions and schools 
therein mentioned, whether the same be those of the state at large or whether they be under 
the control of political subdivisions thereof. 

CoLUMBus, OHIO, August 4, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEl'<:-I am in receipt of a communication under date of July 16, 1917, 

from Hon. Charles A. Groom, city solicitor, Cincinnati, Ohio, and as the same con
cerns a matter of state-wide interest and importance, I am taking the liberty of ex
pressing my views concerning this matter in an opinion addressed to you. 

The communication is as follows: 

"May a municipal civil service commission exempt from the classified 
service teachers in city, penal or reformatory institutions, such as for instance 
the house of refuge, and student employes in a city university, such as the 
university of Cincinnati, when it finds it impracticable to include such em
ployes in competitive classified service? 

"Paragraph 12 of section 486-8 General Code (106 Ohio laws 405) pro
vides: 

"'12. Such teachers and employes in the agricultural experiment 
stations; such teachers in the benevolent, penal or reformatory institutions 
of the state; such student employes in normal schools, colleges and universi
ties of the state; and such unskilled labor positions as the state commission or 
any municipal commission may find it impracticable to include in the com
petitive classified service; provided, that such exemptions shall be by order 
of the commission duly entered on the record of the commission with the 
reasons for each such exemption.' 

"You will note that the reference is to teachers in benevolent, penal 
or reformatory institutions of the state, and such student employes in normal 
schools, colleges and universities of the state, and such labor positions as the 
state commission or any municipal commission may find it impracticable to 
include in the competitive classified service; while subdivision '(b)' states 
that the classified service shall comprise all persons in the employ of the state 
and several counties, cities and city school districts thereof not specifically 
included in the unclassified service, to be designated as the competitive class 
and the unskilled labor class, and further specifies in paragraph I, under 
subdivision (b) that the competitive class shall include employments in 
cities for which it is practicable to determine the merit and fitness of applicants 
by competitive examinations. 

"By the use of the words 'of the state' in connection with the mention 
of the municipal commission, the designation only of competitive and un
skilled labor classes thereafter, and the further specification that the com
petitive class include those positions in cities for which it is practicable to 
determine the merit and fitness by competitive examinations, was it intended 
to use the term 'of the state' in the restricted sense of institutions main
tained by the state in its separate governmental capacity, or was it intended 
to include such institutions maintained by the state through its local govern
mental agencies? 

"For the sake of uniformity in operating under paragraph 12 of section 
485-8 I would appreciate your opinion.'' 
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In the section of the code copied in the above inquiry the phrase "of the state," 
used in reference to teachers and employes in the agricultural experiment stations, 
and in the benevolent, penal and reformatory institutions and students employed in 
normal schools, etc., has exactly the same meaning as if it read "in the state," and the 
section, therefore, includes all such teachers in this state in any such institution or 
school therein named, existing by virtue of the law of the state. The natural meaning 
of the words is just as susceptible to this general interpretation as would be the more 
restricted meaning suggested by you,. and no reason is apparent for restricting its ap
plication to those institutions or schools under the control of the state at large as dis
tinguished from political divisions thereof. Besides, if there were any doubt, the 
inclusion of a municipal commission would solve it, as a municipal commission has 
authority in municipal corporations and in the school district included in such municipal 
corporation, or which includes it, while the state service includes all other branches 
of the civil service, whether it be the service of the state at large or of other political 
divisions thereof than cities and city school districts. The extension of authority 
therefor to the municipal civil service commission necessarily means that employes 
under its control are within the provisions of the section. This meaning is not affected 
by the relative position of the phrase in question, as suggested in your inquiry. The 
phrase "as the state commission or any municipal commission may find it impracticable 
to include in the competitive classified service" applies to all the employes enumerated 
above it, as the section and each clause in the series begins with the word "such." 
The competitive classified service is the whole classified service and the whole civil 
service under the supervision of the commission. Section 486-1 contains the fol
lowing: 

"(3) The term 'classified service' signifies the competitive classified 
civil service of the state, the several countiPs, cities and city school districts 
thereof." 

This presents an apparent conflict with paragraphs 1 and 2 of subdivision (b) 
of section 486-8, where the competitive class seems to include the unskilled labor class, 
which labor is placed under the authority of the civil service commission. The con
flict, however, is not important and only presents an additional particular to that 
mentioned in the definition and thereby supplements the latter, which to that extent 
is incomplete. 

You are therefore advised that the municipal civil service commission may, by 
proper order upon their record, omit the appointee.~ in question from the competitive 
classified service. Very truly yours, 

497. 

.JosEPH McGHEE, 
Attorney-General. 

CONTRACTOR-WORKING FOR STATE HIGHWAY DEPARTMENT
MAY ASSIGN MONEY DUE HIM. 

A person or firm contracting with the state highway commissioner for the construc
tion of an inter-county highway, under the provisions of the Cass highway law, may as
sign money due or to become due under such contract with the state and the assignee thereby 
obtains an enforceable right to such payment. 

CoLUMBus, Omo, August 4, 1917. 

BoN. CHESTER E. BYYAN, Treasurer of State, Columbus, Ohio. 
DEAR SIR:-Under date of June 26, 1917, you addressed a communication to 
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me in which you requested my opinion as to the necessity of having all future warrants 
drawn in favor of Philip Dieffenbas:her & Sons, endorsed by the Southern Surety 
Company, which company, it appears, is surety on the bond of said Philip Dieffen
bacher & Sons on their contr;tct with the state for the construction of section "G" 
of I. C. H. No. 145, Holmes county, Ohio. From a communication addressed to 
you by the Southern Surety Company, under date of May 10, 1917, it ·appears that 
at the time of the execution of said bond said surety company, for its protection there
under, took from Phili.r Dieffenbacher & Sons an assignmentof all payments to become 
due to them for the construction of said improvement. The terms of the contract 
executed by Philip Dieffenbacher & Sons, whereby said payments were assigned to 
said surety company, are in words as follows: 

"In consideration of the execution of said bond by The Southern Surety 
Company, we the undersigned hereby covenant with said company * • *. 

"That we, the undersigned, will at all times indemnify and keep indem
nified said company and hold it safe and harmless from and against any and 
all liability, damages, loss, cost, charges and expense of whatsoever kind or 
nature * * * which the company shall or may at any time sustain or 
incur by reason or in consequence of having executed the bond herein applied 
for * * * and that we will pay over, reimburse and make good to said 
company all sums and the amounts of money which said company shall pay 
or cause to be paid or become liable to pay on account of the execution of said 
instrument * * * and for the better protection of said company, we, 
the undersigned, do as of the date hereof hereby convey and assign unto the 
said company any and all payments, funds, moneys or property due or to 
become due to the undersigned as provided in said r.ontract (contract between 
Dieffenbacher & Sons and the state)." 

The inquiry made by you depends upon the question whether by said assign
ment the Southern Surety Company took an enforceable right in the payment there
after becoming due to Dieffenbacher & Sons from the state in the construction of 
said inter-county highway improvement. In this connection it may be observed 
that although said contract between Dieffenbacher & Sons and the state, for the con
struction of said inter-county highway, cannot have the effect of investing Deffen
bacher & Sons, or any body through them, with an enforceable right of action against 
the state in its sovereign capacity, nevertheless, any person legally entitled to the 
payments coming due from the state in the performance of said contract would un
doubtedly have a right to institute ail action in mandamus against the proper state 
officer to secure payment of s~ch claim,s. Though you do not so' s'tate, I assume th~t 
the contract for the construction of the inter-.o,ounty highway improvement referred 
to in the ~orrespondence .attached to your communication was entered into under the 
provisions of chapter 8 of the Cass highway law relating to the construction and im
provement of roads by t,he state highway departmept, which law went into effect 
September 6, 1915, and the provisions of which relating to the construction and im
provement of roads by the state highway department have been carried into the Gen
eral Code as sections 1178 to 1231-3 inclusive. 

Section 1218 G. C. provides that each contract under the provisions of the chapter 
of which the section is a part shall,· except as otherwise provided in the act, be made 
in the name of the state and executed on its behalf by the state highway commissioner 
and attested by the secretary of the department. 

Section 1208 G. C. provides that before entering into a contract, the state high
way commissioner shall require a bond wi~h sufficient sureties, conditioned that the 
contractor will perform the work upon the terms proposed within the time prescribed 
and in accordance with the plans and specifications thereof, and that the contractor 
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will indemnify the said county or township against any damages that may result by 
reason of the negligence of the contractor in making said improvements. This sec
tion further provides that such bond shall also he conditioned for the payment of all 
material and labor for or used in the construction of roads for which such contract 
is made, and which is furnished to the original contractor or subcontractor, agent 
or superintendent of either engaged in said work. It is further provided that such 
bond may be enforced against the person, persons or company executing such bonds, 
by any claimant for labor and material, and suit may be brought against such bond 
in the name of the state of Ohio with relation to any claimant within one year from 
the date of delivery or furnishing such labor or material, and that such bond, or sur
ety thereon, shall not be released by the execution of any additional security, note 
or other instrument on account of any such claim, or any reason whatsoever except 
the full paymen,t of such claim for labor and material. 

By section 1212 G. C. it is provided that the state's proportion of the cost and 
expense of construction, improvement, maintenance or repair of a highway, under 
the provisions of said chapter relating to the construction of highways by the state 
highway department shall be paid by the treasurer of state upon the warrant of the 
auditor of state, and that the proportion of the cost and expense of such construction 
or improvement to be borne hy the county, township and property owners shall be 
paid by the treasurer of the county in which the highway is located, upon the war
rant of the county auditor, issued upon the requisition of the state highway com
missioner. There being no stipulation or statutory provision in the contract between 
the state and Dieffenbacher & Sons to the contrary, I know of no reason why Dieffen
bacher & Sons could not legally assign to the surety company payments thereafter 
to become due them under their then existing contract with the state. 

The rule of law here applicable is stated in Vol. 2 of Ruling Case Law, at page 
602, as follows: 

"As to money due or to become due under a contract with a govern
ment, it is well settled th:l.t an assignment thereof is valid unless prohibited 
by statute or stipulated to the contrary." 

Such assignment of payments thereafter becoming due on a contract between a 
contractor and a state, or a political subdivision thereof, cannot be made to the det
riment of rights of those furnishing labor or material to such contractor, where the 
rights of those furnishing such labor and material have been secured by statutory 
provision applicable to the case. 

General Fireproofing v. Keepsdry Construction Company, 173 App. 
Div. (N. Y.) 528. 

With respect to this question, however, it will be noted that there is nothing 
in the provisions of the Cass highway law, under which the contract between Dief
fenbacher & Sons and the state was executed, which confers any right upon those 
furnishing labor and material to the contractor in the money due him from the state 
by lien or otherwise. On the contrary, express provision is made for the security 
of such persons by giving them a right to proceed on the bond which the contractor 
was required to furnish under the provisions of section 1208, above noted. 

Jn the case of State of Washington ex rei vs. Cheetham, Auditor of State, 17 Wash., 
131, it was held that und(J" a statute providing for the construction of a state normal 
school building and making appropriation therefor, the contractor and his assig'ns, 
upon completion of the building, were entitled to warrants for the amount due upon 
the contract price, although the contract in that case provided that the contractor 
nn•Rt first show th:1.t all debts due for labor and ma.tenal had been paid. The court 



.ATTORNEY -GENERAL. 1409 

held that in the absence of such requirement in the statute there was no privity be
tween the state and such claimants on account of labor and material furnished to the 
contractor and that the fact that the contractor had assigned a portion of the sum 
due him for the erection of such building in the payment of his personal debts, while 
claims in connection with the construction of the building remained unpaid, did not 
justify the state auditor in refusing to issue warrants in payment of the orders issued 
by the contractor. 

I am therefore of the opinion that by the assignment set out in the communica
tion addressed to you by the Southern Surety Company, such surety company obtains 
an enforceable right to the payments thereafter coming due Dieffenbacher & Sons in 
the. performance of their contract with the state for the construction of said inter
county highway improvement and that before paying any warrants in favor of Dief
fenbacher & Sons on such contract you should have the consent of the surety company 
to such payments endorsed thereon. 

Before closing this opinion I feel impelled to make a few observations which :tre 
not, perhaps,strictly necessary in the consideration of the precise question submitted 
by you. In the first plaee the conclusion here reached, that the contractors, Dief
fenbacher & Sons, had a legal right to assign money due or to become due to them on 
their contract with the state, is predicated, of course, upon the facts here appearing 
that such assignment carried all the moneys due or to become due under s&..id contract 
and the conclusion here reached as to Dieffenbacher & Sons' right to make the assign
ment in question would not hold good with reference to an assignment which carried 
to the assignee a part only of a claim which may be clue and owing to the contractor, 
for it has been an established principle that an assignment of a part of a debt cannot 

· be enforceable by law unless assented to by the debtor. 
:\fandeville v. Welsh, 5 Wheat., 277. 
Railway Company v. Bolkert, ES 0. R., 362, 369. 

In the seeond place 1 note from the coiTespondence attac-hed to your communi
cn.tion that although yon, in your offi(·ial rapac-ity as treasurer of state, received notice 
of thi:; a::;::;ignment by DiPftenbacher & Hon:;, as likewise did the state highway com

. missioner and certain c-ounty officials, no notice of the a::;~ignment appears to have 
been given to the auqitor of foitate. 

Under section 243 of the General Code the audi-tor of state is required to examine 
each claim presented for payment from the state tre-~sury and if he finds it legally 
due and that there is money in the treasury duly appropriated to pay it, he shall issue 
to the person entitled to receive the money thereon a warrant on the treasurer of state 
for the amount found due. 

By section 301 it is provided that no money shall be paid out of the state treasury 
except on the warrant of the auditor of state. A consideration of the provisions of the 
sections just noted makes it clear that the notice of such assignment should have been 
directed to the auditor of state rather than to yourself, but I am holding in this opinion 
that inasmuch as a matter of fact you did receive notice of this assignment, the proper 
thing for you to do, in order to avoid future complications with respect to moneys 
becoming due and payable on this particuiar contract, is to require the consent of the 
surety company to such payment before paying warrants drawn in favor of Dieffen
bacher & Sons. Lastly, I may note that section 1208 General Code, above referred to, 
has been amended by the act of the legislature under elate of March 20th, 1917, so as 
to provide that the state highway commissioner shall not draw his requisition for a 
warrant on account of any contract until it appears by the affidavit of such contractor, 
or its officer or agent in case the contractor is a corporation, that all such indebtedness 
of su('h contractor, on account of material incorporated into the work or deiivered on 

14 . Yo!. 11 -A. G. 
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the site of the improvement, or labor performed thereon, has been paid. This sec
tion, as amended, further gives the persons furnishing such labor or material the right 
to protect and enforce a lien to the ertent of their claims against the money due the 
contractor from the state. 

It is obviou_s, from what has been said above with respect to the amendment of 
section 1208 G.-C., that the conclusion reached by me with respect to the particular 
case mentioned in your communication would not apply to contracts with the state 
highway commissioner made and entered into on behalf of the state after the amend
ment of section 1208 went into effect. As to such contract, no assignment can be made 
which either you or the auditor of state is required to recognize, if there are any out
standing claims for labor or material furnished the contractor in the performance of 
his contract with the state; and if such recognition on the part of yourself or the auditor 
of state will have the effect of prejudicing the payment for such labor and material 
so furnished to the contractor. 

498. 

Very truly yours, 
JosEPH McGHEE, 

At'orney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN AUG
LAIZE, CLARK, CLINTON, CRAWFORD, ERIE, FRANKLIN, FULTON, 
GALLIA, GEAUGA, HOCKING, LAWRENCE, LORAIN, MAHONING, 
MEDINA, PUTNAM, ROSS, STARK, VINTON AND WILLIAMS COUN
TIES. DISAPPROVAL--=-FINAL RESOLUTIONS FOR ROAD IMPROVE
MENT IN PUTNAM, MAHONING, HOLMES AND GALLIA COUNTIES. 

CoLUMBus, OHio, Aug. 7, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of July 25, 1917, in which you enclose 

a number of final resolutions in reference to the improvement of certain highways 
and ask my approval of the same. They are as follows: 

"Auglaize county-8ection 'A-1' of the Wapakoneta-St. Marys road, 
I. C. H. No. 165. Types 'A,' 'B,' 'C,' 'D,' and 'E.' 

"Clark county-8ection 'A-1' of the Springfield-Jamestown road, I. C. 
H. No. 472, Type 'B.' 

"Clinton county-8ection 'A' of the Wilmington-Hillsboro road, I. C. 
H. No. 254. 

"Crawford county-8ection 'G' of the Bucyrus-Upper Sandusky road, 
I. C. H. No. 200. 

"Erie county-8ection '0' of the Sandusky-Clyde road I. C. H. No. 276. 
"Franklin county-8ection 'r' of the Portsmouth-Columbus road, I. 

C. H. No.5. 
''Fulton county-8ection 'K-1' of the Archbold-Fayette road, I. C. H. 

No. 301. 
"Gallia county-8ection 'A-1' of the Ohio river road, I. C. H. No. 7. 
"Gallia county-8ection 'F-1' of the Gallipolis-Jackson road, I. C. H. 

No. 399. 
"Gallia county-8ection 'F' of the Gallipolis-Jackson road, I. C. H. 

No. 399. 
"Gallia county-8ection 'E-1' of the Gallipolis-Ironton road, I. C. H. 

No.r405. 
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"Geauga county-8ection 'K-1' of the Cleveland-Meadville road, I. C. 
H. No. 15. 

"Hocking county-8ection 'J' of the Logan-Chillicothe road, I. C. H. 
No. 363 (in duplicate). 

"Holmes county-8ection 'A' of the Navarre-Berlin road, I. C. H. No. 79. 
"Lawrence county-8ection 'E' of the Ironton-Miller road I. C. H. 

No. 404. Types 'A,' 'B,' and 'C.' 
"Lawrence county-8ection 'F' of the Jackson-Ironton road, I. C. H. 

No. 400. 
"Lawrence county-8ection 'K' of the Ohio river road, I. C. H. No. 7. 

Types 'A,' 'B,' 'C,' and 'D.' 
"Lorain county-8ection 'I' of the Ashland-Oberlin road, I. C. H. No. 

144. Types 'A,' 'B,' and 'C.' 
"Mahoning county-8ection 'A-1' of the Niles-Canfield road, I. C. H. 

No. 328. 
"Mahoning county-Section 'Y' of the Canfield-Poland road, I. C. H. 

No. 486. 
"Mahoning county-8ection 'P' of the Akron-Youngstown road, I. C. 

H. No. 18 . 
. "Mahoning county-8ection 'b' of the Youngstown-Lowellville road, 

I. C. H. No. 14. 
"Mahoning county-8ection 'R-1' of the Akron-Jamestown road, I. C. 

H. No. 18. 
"Mahoning county-Section 'U-1' of the Akron-Canfield road, I. C. H. 

No. 87. 
"Medina county-8ection 'H2' of the Elyria-Medina road, I. C. H. 

No. 314. 
"Putnam county-8ection 'h' of the Kalida-Lima road, I. C. H. No. 134. 
"Putnam county-8ection 'g' of the Kalida-Lima road, I. C. H. No. 134. 
"Ross county-8ection 'N (n)' of the Chillicothe-Lancaster road, I. C. H. 

No. 361. 
"Stark county-section 'B-2' of the Canton-New Franklin road, I. C. 

H. No. 72. 
"Vinton county-8ection 'A' of the Gallipolis-McArthur road, I. C. H. 

No. 398. 
"Williams county-section 'L' of the Bryan-Pioneer road, I. C. H. 

No. 306. Types 'A,' 'B,' and 'C.' 

I have carefully examined these final resolutions and, with the exception of those 
hereinafter specifically noted, find them correct in form and legal, and have there
fore endorsed my approval thereon and return the same to you. 

However, there are several of the final resolutions which are not regular in form 
and ought to be corrected before I approve the same. 

1. In the final resolution having to do with I. C. H. No. 134, section 'h,' Greens 
burg township, Putnam county, the certificate of the clerk of the township shows 
that the final resolution was entered into on April 26, 1916, while the resolution it
self shows the same to have been entered into on July 20, 1917. 

2. The final resolution relative to I. C. H. No. 87, section 'U-1,' Mahoning 
county, sets forth that the preliminary application to the state highway department 
for state aid was made on the 28th day of December, 1917, which of course is not 
correct. 

3. The certificate of the county auditor, in the final resolution relating to I. 
C. H. No. 18, section 'R-1,' Mahoning county, to the effect that the money was in 
the treasury to the credit of the appropriate fund, was made on July 20, 1917, while 
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the final resolution entered into by the county commissioners WIU! dated December 
28, 1914. This is not in harmony with the provisions of section 5660 G. C., which 
requires that the certificate of the proper officer shall first be filed before the entering 
into of any contract or resolution. 

4. In regard to I. C. H. No. 79, section 'A,' Holmes county, the resolution it
self shows that it WIU! entered into on June 19, 1917, while the certificate of the county 
auditor states that the final resolution was entered into on July 19, 1917. The cer
tificate of the county auditor, to the effect that the money was in the treasury to the 
credit of the proper fund, WIU! also made on July 19, 1917, some time after the 19th 
day of June, 1917. Undoubtedly July 19, 1917 is the proper date, rather than June 
19, 1917, but this should be corrected. 

5. In I. C. H. No. 399, section 'F-1,' Gallia county, there was a mistake made 
in the amount of money appropriated by the chief clerk of the state highway depart
ment, in that he appropriated the sum of $9,845.00, instead of $9,485.00, the sum 
which the state highway department. is to furnish toward the improvement of said 
highway. In88much 88 this is a step that is not particularly required by law, I have 
endorsed my approval on said final resolution. It might be well, however, for your. 
department to make these figures stand as they should, namely, $9,485.00. 

You also call my attention to sec~i(>n 2288-1 G. C. (107 0. L. 457), and make 
inquify as to whether the state auditor under the provisions of said section would 
have to make his certificate before the chief clerk could appropriate the different sums 
of money set out in the different final resolutions. You sugge~t that the first steps 
in the matter of these final resolutions were taken prior to the date upon which the 
act, of which section 2288-1 G. c. IS a part, became effective, and therefore you inquire 
whether the provisions of the old law would apply, and not those of .the new law. 

It is my opfujon that the prov~ions of the new law would appli, notwithstanding 
the fact that the first steps in the matter of these final resolutions were taken prior 
to the faking effect of the new act. This certifiqa~e of the state auditor h88 nothing 
whatever to do with any of the steps in the proceedings up until the time that the state 
h,ighway commissioner shall enter into a contract, agreement or obligation involving 
the expenditure of money, or pass any resolution or order for the expenditure of money. 

Hence it is my opinion that the provisions of section 2288-1 G. C. should be made 
to apply from the taking effect of the act in reference to all expenditures of money. 
But the question arises, when the provisions of this section would apply in reference 
to the procedure of your department. It is my opinion that the provisions of this 
section would apply to the entering into of the contract, agreement or obligation in
volving the expenditure of money, and not to the appropriation of money as set out 
in your final resolutions, for the reason that there is no provision of law requiring the 
formal appropriation by your department of money which is to enter into the pay
ment of the improvement of a highway. 

The first instance in which your department binds the state to pay out money 
is when it .enters into the contract, agreement or obligation with a contractor, to im
prove a certain highway. Hence it is my opinion that the certificate of the auditor 
of state should be secured as provided in section 2288-1 G. C., before your department 
enters into such a contract, agreement or obligation, and not necessarily before the 
formal appropriation which your department makes. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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499. 

MATRON-EMPLOYED TO CARE FOR SICK EMPLOYES IN FACTORY
IS WITHIN THE PROVISIONS OF SECTION 1008 G. C.-FIFTY HOUR 
LAW. 

A matron employed in a factory to look after the needs of both male and female em
ployes in case of sickness or accident is within the provisions of section 1008 G. C. which 
prohibits the employment of fmwles in certain establishments, irrespective of the character 
of work that they may be called upon to perform therein. 

CoLUMBus, OHio, August 7, 1917. 

The industrial Commission of Ohio, Columbus, Ohio. 
GENTLEIIIEN:-In your communication of July 12th you state 

"We are in receipt of the following letter from the Diamond Match 
Company, Barberton, Ohio: 

"'We have a matron at our factory and I would very much like to know 
if she comes under the lately enacted fifty hour law for women. 

"'You understand a matron's duty is to look after all the needs of both 
male and female employes in case of sickness or accident, and inasmuch as 
departments employing men only work ten hours per day, it is absolutely 
necessary that our matron be on hand. 

" 'Will you kindly give the interpretation of the law in this case and 
greatly oblige?' 

"Section 1008 of the General Code reads as follows: 

" 'Females over eighteen years of age shall not be employed or suffered 
to work in or in connection with :my factory or workshop more than nine 
hours per day, etc.' 

"In view of the fact that the law does not apply to this class of employ
ment in hospitals, homes, etc., we should like to have your opinion as to 
whether it is applicable in this case." 

Hection 1008 of the General Code (107 0. L. 149), reads: 

"* * * Females over eighteen years of age shall not be employed or 
permitted or suffered to work in or in connection with any factory, work
shop, * * * more than nine hours in any one day, except Saturday, 
when the hours of labor in mercantile establishments may be ten hours, or 
mor() than six days, or more than fifty hours in any one week, * * * " 

It is suggested that since the matron's duty is to look after all the needs of both 
male and female employes in case of sickness or accident, and since there is no inhibition 
against females performing this character of work in hospitals and homes, that possibly 
such a matron would not be included within the provisions of the section. 

In the case submitted it is admitted that the matron is employed or permitted 
or suffered to work in or in connection with a factory. Plainly, then, she is within 
the letter of this enactment. The exception found in the act only applies to canneries 
and establishments engaged in preparing for use perishable goods, during the season 
they are engaged in canning their products. 

It will be noted that the inhibition is against females over eighteen years of age 
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working in or in connection with certain named establishments. The exception also 
applies to certain establishments. The prohibition is not against the character of the 
work done or services performed; neither is the exception along that line. 

In the case of Miller v. Wilson, 236 U. S., 373, (L. R. A. 1915 F, page 829), the 
second paragraph of the syllabus reads: 

"2. Including hotels among the specified establishments in which women 
must not be employed more than eight hours in one day, or forty-eight hours 
in one week, does not render the statute invalid as discriminatory, although 
the classification may, to some extent, be based upon the nature of the em
ployer's business rather than the character of the employe's work." 

In this c:tse, at page 834, .Justice Hughes refers to the fact that the case of Haw
ley v. Walker, 232 U. S. 718, which arose under the Ohio act prohibiting the employ
ment of "females over eighteen years of age" to work in "any factory, workshop, etc." 
was held constitutional, and, following that ease, the court held that the California 
statute whieh was under discussion was likewise eonstitutional. It lu.d been urged, 
among other things, that the California statute was invalid because the classification 
was based on the natnre of the employer's business and not upon the character of 
the employe's work. The court, rr.ferring to the ohjC'd.ion mgefl as :;tntPd :1boye, 
usPs this bnguage: (page 834). 

"With respect to the bst of t.hese objcetions, it. is snffieit•nt to say that. 
the ehamcter of the work may lrtrgely t!epencl upon t.he 11:tt.ure :tnd incidents 
of the business in connection with whic-h the work is do11e. The legislatnrC' is 
not debarred from elassifying according to general considerations and with re
gard to prevailing conditions; othenvise, there could be no legislat-ive power to 
el:tssify. For it is always possible by analysis to di~eover inequalities as to 
some persons or thi11gs embraced within n.ny speeified clt\ss. A elassifieation 
lmsed simply on n general description of work would almost certainly bring 
within the rlass a host. of individual instanc-.es exhibit.ing very wide differ
enc~s; it is impossible to deny to the legislature the authority to take account 
of these differences, and to do this aecording to pmetic:.l groupings in which, 
while certain individual distinetious may still exist., the group selectefl will, 
as n. whole, birly present a class in itself. Frequently such groupings may 
be made with respect to the general nature of the business in which the work 
is performed; and, where a distinction based on the nature of the business is 
not an unreasonable one, considered in its general application, the classification 
is not to be condemned." 

It would seem, then, that the legislature has prohibited the employment of females 
in certain establishments, irrespective of the character of work that they may be 
called upon to perform therein. In the instant case the duties of the matron would 
have no bearing upon the matter. The law forbids the employment of females over 
eighteen years of age in or in connection with a factory. It is plainly evident that the 
matron in question is employed in and in connection with the match factory, and it 
is my opinio~- that she is clearly within the provisions of said section 1008 of the Gen
eral Code. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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500. 

COXSTITL'TIOXALITY OF RECTIOX 2411 AL'THORIZING THE E:\IPLOY
:\IEKT OF CIVIL ENGIXEERS BY COl'NTY CO:\DIISSIO?>."ERS. 

The pravio'ions of section 2411 General Code are nat in canlravenlian of-sec/ian 2 of 
Article X of the Canslil1tlian. The said engineer end assi.~lenls are not officers in the can
st lulianlll sense, but ere mere employes of the board of county commis;ioners. 

Cmx11·scs, OHio, August 7, l!H7. 

HoN. RuBEHT P. DuNCAN, Prosecuting Allorney, Columbus, Ohio. 
DEAR Sm:-I have your communication of July 30, 1917, in which you ask my 

opinion upon the following statement of facts: 

"The commissioners of Franklin county, in January, 1917, employed a 
eivil engineer who was neither the surveyor of said county, nor an assistant 
to said surveyor, to prepare plans for two county bridges, under the provisions 
of section 2411, Genet:al Code, * * • 

"1. What effect does section 2, article X, Ohio Constitution, have on 
the appointment made by the commissioners of Franklin county under the 
provisions of section 2411 General Code, in the light of section 2792 General 
Code, which latter section requires a county official, to wit: the county surveyor 
to perform all duties for the county now or hereafter authorized or declared by 
law to be done by a civil engineer or surveyor, and which further says that he 
shall prepare all plans, specifications, etc., for the construction of bridges, etc., 
<·onstructed under the authority of any board within and for the county! 

"2. Can a contract of the nature mentioned in section 2343, General 
Code, be entered into by the county commissioners, based upon the plans and 
specifications prepared by the enf.!;ineer appointed under the provisio.ns of 
section 2411 General Code?'' 

The question submitted in your communication has to do with the constitution
ality of section 2411 General Code. That is, you raise the question as to whether 
the provisions of section 2411 General Code are constitutional when taken in connec
tion with the provisions of section 2792 General Code. The particular section of the 
constitution which is called into question is section 2 of artilce X, which reads: 

"County officers shall be elected on the first Tuesday after the first Mon
day in Xovember, by the electors of each county in such manner, and for such 
term, not exceeding three years, as may be provided by law." 

If the engineer provided for in section 2411 General Code is a county officer, then 
in that event the provisions of the section would not be constitutional, and this from 
the fact that all co'i.Jnty officers must be elected under the provisions of section 2 of 
article X of the constitution, and not appointed as provided for in said section 2411. 

In order to get a correct understanding not only of a number of the sections of 
the General Code which I shall consider hereafter, but also an understanding of the 
holding of our supreme court in reference to the matter under consideration, it will 
be necessary for ni.e to note the provisions of section 845 Revised Statutes. This sec
tion included "i'thin its provisions a nu~ber of different and distinct matters. Among 
others it included provision giving power to the county commissioners to employ an 
engineer, assistant engineers, rod men, and inspectors, which part of the section reads 
as follows: 
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"Whenever in any county the services of an engineer are req!I,ired with 
respect to roads, turnpikes, ditches, or bridges or to their improvement or 
construction, or with respect to any other matter, requiring the services of an 
engineer, and whenever said board, on account of the amount of work to be 
performed, shall deem it necessary, said board, upon the written request of 
the county surveyor, may employ a competent engineer and as many assistant 
engineers, rodmen, and inspectors, as may be needed, and shall furnish said 
engineer and assistants with suitable offices and with the necessary books, sta
tionery, instruments and implements for the proper performance of the duties 
required of such persons. Said engineer, assistants, rodmen, and inspectors 
shall perform such duties as may be imposed upon them by such board." 

It also includes provisions giving power to the county commissioners to employ 
legal counsel, which part of the section reads as follows: 

"Whenever t:he board of county commissipners of any county deems 
it advisable, it may employ legal counsel and the necessary assistants upon such 
teriiiB as it may deem for the best interests of the county, for the perform
ance 9f the duties herein enumera'ted. Such cqunsel shall be the legal adviser 
of the board of county commissio.ners and the board of control, where there 
is such board, and of all pther county officers, of the annual county board 
of equalization, the decennial county board of equalization, the decennial 
county board of revision, and the board of review; and any of said boards 
and officers may require of him written opinions or instructions in any mat
ters connected with their official duties. He shall prosecute and defend all 
suits and actions, which auy of the boards above named may direct, or, to 
which it or any of said officers may be a party, and shall also perform such 
duties and services as are now required to be performed by prosecuting 
attorneys under sections 799, 1277, 1278-a and 3977 of the Revised Statutes, 
and as may at any time be required by sn.id board of county commissioners." 

Section 845 Revi.sed Statutes was divided into a number of sections when it was 
carried over into the General Code, the above quoted sections becoming sections 2411 
and 2412 of the General Code. Section 2411 General Code reads practically as it 
did in the Revised Statute[) as follows: 

"When the services of an engineer are required with respect to roads, 
turnpikes, ditches or bridges, or with respect to any other matter, and when, 
on account of the amount of work to be performed, the board deems it neces
sary, upon the written request of the county surveyor, the board may em
ploy a competent engineer and as many assistant engineers, rodmen and in
spec~ors a.s may be needed, and. shall furnish suitable offices, necessary books, 
stationery, instruments a:.nd implements for the proper performance of the 
duties imposed on them by such board." 

Section 2412 General Code reads entirely differently from what it read m the 
Revised Statutes, and is as follows: 

"If it deems it for the best interests of the county, upon the written 
request of the prosecuting attorney, the board of county commiss!oners may 
employ legal counsel to assist the prosecuting attorney in the prosecution 
or defense of any suit or action brought by or against the county commis
sioners or other county officers and boards, in their official capacity." 
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In State ex rei. v. Cannon et al., 12 C. C. N. S. 103, the court held that part of 
section 845 Revised Statutes which gave the commissioners power to employ legal 
counsel unconstitutional, on the ground that it contravened section 2 of article X 
of the constitution. The judgment of the circuit court was affirmed without report 
by the Supreme Court in 80 Ohio Statutes 756. 

The question now is as to whether section 2411 General Code, originally a part 
of section 845 Revised Statutes, is not unconstitutional on the same ground and for the 
same reasons as set forth by the court holding that part of section 845 Revised Stat
utes unconstitutional which had to do with the selection of legal counsel. In order 
to answer this question let us note the arg;ument of the circuit court which led it to 
the conclusion that said part of section 845 Revised Statutes is unconstitutional. In 
the opinion of the court on page 105 the court laid doW'n the following basic propo
sition: 

"If the positions which the several defendants occupy and the duties 
required of them are such as to constitute them officers, it is clear that the 
statut!l authorizing their appointment by the b<¥1rd of county commissioners 
is in contravention of this constitutional provisio,n." 

The court then points out the numerous and varied duties which the legal coun
sel so selected had to perform, in part, as follows: 

"Such cou,nsel shall be the legal adviser of the board of county com
missioners, and of all other county officers, of the annual county board of 
equalization, the decennial county board of revision, and the board of review; 
and any of said boards anrl officers may require of him written opinions or in
structions in :wy matters connected with their official duties. He shall pros
ecute and defend all suits and actions, which any of the boards above named 
may direct, or to whieh it or any of said officers may be a party; * * *" 

He shall also perform such duties and ~ervices as may at any time be required by said 
board of county commissioners; he shall detP.rmine and certify that contracts named 
in section 799 Revised Statutes are in accordance with law; shall be the legal adviser 
of the county commissioners and all other county officers; shall have the power in 
the name of the state to apply to a court of competent jurisdiction to restrain the 
mis-application of funds, the completion of illegal contracts and the recovery back 
for the county of moneys illegally paid out. 

The court after setting out the above duties which were to be performed by legal 
counsel so selected by the county commissioners under favor of section 845 Revised 
Statutes concludes as follows: 

"That most of these duties, if not all of them, arc official duties, duties 
which can only be performed by a public officer, would seem to be beyond 
question, under any definition of what constitutes an officer with which we 
are acquainted." 

From the duties imposed upon said legal counsel, it would hardly seem that the 
court would have arrived at any other conclusion than that to which it came-that 
a legal counsel selected by the county commissioners was clothed with almost as broad 
and ample powers as was the prosecuting attorney. 

We now come to the question as to whether section 2411 is open to the same 
criticism as was that part of section 845 of the Revised Statutes upon which the court 
passed in the above case. 

I am of the opinion that it is not. 
When said section 2411 is studied carefully, we find its scope to be entirely different 
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from the matter upon which the court pa.;;sed abo.-e. The engineer i~ employed for some 
specific matter or duty in reference to roads, turnpikes, ditches or bridges. He is 
employed for some particular work on account of the inability of the county surveyor 
to perform the same due to the amount of work which he already has on hand to per
form. Further, the county surveyor mul'lt make a written request for assistants. 
The engineer so selected upon the request of the county surveyor has certain duties 
imposed upon him, as is evidenced by the latter part of the section, which provides 
that he shall be furnished with suitable offices, ·necessary books, stationery, instru
ments and implements for the proper performance of the duties imposed on him by 
such board of county commissioners. 

In other words, he is the employe of the county commissioners at the request 
of the county surveyor to perform some certain spec'if.c duties. He is a sort of a,ssistant 
to the county surveyor, selected not by the county surveyor but by the county com
rmsswners. He is in no sense an officer; he is not given general, continuous am! offi~ial 
duties to perform. 

The main requirements necessary to constitute an offiper arc generally given as 
follows: "The person must. occupy a permanent position ;lnd not a mere occasional 
or temporary one. He must .be invested with some portion of the sovereignty of 
the state. He usually is required to t::lke an official oath, and generally is required 
to give bond. He is invested with the i·ight to discharge the duties of some particular 
office provided by law or by the constit,ution. Mere ertlployment has none of these 
distinguishing features. A person employed acts only on behalf of his principal. 
In the case under consideration he merely performs the duties which are placed upon 
him by the county commissioners who are the employers. So that, I mn of the opinion 
that the engineer provided for in section 2411 Gei1eml Code is not in any sense an 
officer, but a mere employe. 

In arriving at the ·above conclusion I am not unmindful of section 2792 General 
Code, which reads as follows: 

"The county surveyor shall perform all duties for the county now or here
after authorized or declared by law to be done by a civil engineer or stu-vcyor. 
He shall prepare all plans, specifications, details, estimates of cost, and sub
mit forms of contracts for the construction or repair of all bridges, culvertH, 
roads, drains, ditches and other public improvements, except buildl.ngs, 
constructed under the authority of any board within and for the county. 
When required by the county commissioners, he shall inspect all bridges 
and culverts, and on or before the first day of June of each year report their 
condition to the commissioners. Such report shall be made oftener if the 
commissioners so require." 

But notwithstanding the fact that this section provides for the county sun·eyor's 
performing all the work set out in the section, we know that the county surveyor 
cannot personally do all of the said work, and therefore provision is made for assistants 
in section 2788 General Code, which provides: 

"The county surveyor shall appoint such assistants, deputies, draughts
men, inspectors,· clerks or employes as he deems necessary for the proper 
performance of the duties of his office * * * " 

In my opb1ion section 2411 General Code was enacted for the purpose merely 
of taking care ~f an emergency. For all the ordinary help which the county surveyor 
needs he himself appoints assistants and deputies, but wh~ an emergency arises 
for which his ordinary office help is not sufficient, the county commissioners may, 
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upon the request of the county surveyor, appoint assistants to take care of the emer
gency. Hence the engineer and the assistants provided for in section 2411 Genral 
Code are practically assistants to the county surveyor selected not by himJ?e!f under 
section 2788 General Code, but by the county commissioners. 

I desire to call attention to two opinions rendered by my predecessor, Honorable 
Timothy S. Hogan. One is found in the report of the attorney-general for 1913, 
Vol. II, page 1144, in which he was ru:ke.d the question: "Can commissioners for 
the purposes of the above (preparing pla~s and specifications for a bridge) employ 
engineer or architect under section 241H" ::\lr. Hogan, in the second branch of the 
syllabus, held as follows: 

"Under section 2792, General Code, it is the duty of the county surveyor 
to prepare all plans and specifications necessary for bridge improvements, 
and assistants for such work may not be employed except upon the request 
of the county surveyor in accordance with section 2411 General Code.'! 

And in the opinion, at page 114G, he makes the following statement: 

"The commissioners, however, cannot employ such engineer and assist
ants, under section 2411, unless a request therefor is first made in writing, 
by the county surveyor; nor can they employ an engineer or architect to 
prepare plans and specifications for bridges, under section 2343, without 
the requisition of the county surveyor." 

In Vol. II, Report of the Attorney-General for the year 1914, at page 1262, in 
passing upon the guestion of the employment of legal coupsel to assist the prosecu
ting attorney of a· county, Mr. Hogan uses the following language: (p. 12G4.) 

"* * * it is clear that it is primarily the duty of the prosecuting 
attorney of your county to defend the county auditor and county treasurer 
in the suits referred to, but if he deems it for the best interest of the county, 
he may request the county commissioners to appoint counsel to assist him in 
these cases, and the commissioners may employ such counsel by virtue of 
section 2412." 

It must be remembered, however, that Mr. Hogan used this language in refer
ence to section 2412 General Code, which was entirely modified from the way in which 
it stood as a part of section 845 Revised Statutes. t;o that, answering your question 
specifically, I am of the opinion that the provisions of section 2411 General Code do 
not contravene the provisions of section 2, article X of the constitution, and that the 
county commissioners of Franklin county had authority to employ an engineer and 
assistants under said section to make plans and specifications for the erection of bridges 
in said county. The answer to your second question naturally follows from the answer 
to the first and that is, the county commissioners may use the plans and specifica
tions prepared by the engineer appointed under the provisions of section 2411 General 
Code as a basis for a contract under the provisions of section 2343 General Code. 

I am assuming, in rendering the above opinion, that the county surveyor notified 
the county commissioners that on account of the amount of work to be performed 
the services of an engineer would be required in the matter of making the plans and 
specifications for the bridges mentioned .in said request. I have learned this to be 
the fact both from the prosecuting attorney's office and from the county surveyor's 
office. V cry truly yours, 

JOSEPH l\1cGHEE, 

A llorney-G'wL1'ul. 
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501. 

STATE CIVIL SERVICE COMMISSION-POWER TO LDIIT CO~IPETITION 
FOR CERTAIN POSITION. SUPPLEMENTAL TO OPINION NO. 358. 

1. The stale citil senice commission, acting 1mder section 486-10 is required to 
limit competition on any of the gr01mds therein mentioned, when and to the extent that 
the same are laid down as qualifications for office by the constit1ttion or statutes, or as 
limitations on the employing power by slal1des which are consistent with the civil se1·vice 
amendment to the constil1ttion. 'l'he limitation in the law relating to the appointment 
of district mine inspectors, requiring such ins]Jectors to have been residents of the district 
for which appointed, for a specified time prior ap]JOinlment, i.~ of this chamcter. 

2. · Said commission, vnda said section is also authorized to limit competition on 
any of said grounds, when the same are not expressly laid down in the statutes (IS such 
qualifications or limitations on the appointing power, but when the nature of the duties 
of a given position, as established by law or the rules or practice of the head of a depart
ment, are such that lack of the gvalifcation of the kind mentioned in section 486-10 is 
sufficient to make any person un}'t to discharge them at a minimum degree of efficiency. 
The commission is the judge of the facts necessary to establish this conclusion, but its deter
minations are s1tbject to court review when its jurisdiction is exceeded or its powers abused. 
Mere expediency, convenience, or the wishes of the head of a department are not sufficient 
reasons to support a limitation of competition. 

Whetha non-residence in a prescribed area is ever sufficient in law to make an appli
cant for a state district· position unf't to discharge its duties, quaae. 

CoLUMBus, Omo, A~g. 7, 1917. 

The State Civil Savice Commission, Columbus, Ohio. 
GENTLEMEN:-! have your communication of June 16, 1917, in which you ask 

my opinion as follows: 

"After careful consideration of your opinion under date of June 8, re
lating to districting of the state for the purpose of examination and certifica
tion, the commission is still in some doubt as to its proper interpretation. 

"In the case of district mine inspectors under the Industrial Commission, 
mentioned in this opinion, there is a specific provision of law requiring that the 
chief inspector of mines shall establish certain districts, and that inspectors 
appointed therein shall have been residents of their respective districts for two 
years preceding appointment. The commission understands that in making 
certification to these positions, the names certified must be confined to 
residents of the particular district to which certification is made, and that, 
therefore, separate eligible lists must be created for each district established 
by the chief inspector of mines. 

"While the laws relating to the inspection of workshops and factories, ex
amination of steam engineers, and the inspection of boilers, under the indus
trial commission of Ohio, provide for ·districting of the state and the appoin~ 
ment of district deputies, there is no specific provision of law requiring residence 
in a district as one of the qualifications necessary for appointment to service 
therein; and the commission understands that in holding examinations to cre
ate eligible lists, either for a specified district or for all of these districts, they 
must be open to competition by persons throughout the state, regardless of 
residence, and that certification for appointment to any such district cannot, 
under the civil service law, be limited to residents of that district but must 
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include the names of the three persons standing highest on the eligible list 
composed of all persons throughout the state who have competed in the 
examination for that particular branch of the service. 

"This would apply also to inspectional forces and field workers of other 
departments assigned to districts for the purpose of administration and facili
tating field work where there is no specific provi¥on of law requiring resi
dence in a district. 

"Will you kindly inform the commission, at the earliest possible da~, 
whether this iz!terpretation is correct?" 

I think your question requires me to consider the meaning of certain provisions 
of sections 486-10 and 486-11 of the General Code. It is true that these provisions 
which I am about to quote must be interpreted in the light of other proVisions of the 
same act, the constitutional requirements respecting civil service and other laws of 
the state as well as other constitutional provisions; nevertheless, in the main the com
plete answer to your question depends upon the two sections refererd to. They are 
in part, as follows: 

"Section 486-10. All applic(l.nts for positions and places in the classi
fied service shall be subject to examination which shall be public, competitive 
and free for all, within certain limitations, to be determined by the commission, 
as to citizenship, residence, age, sex, experience, health, habits and moral 
character; * * * . 

"Written or printed notices of every examination for the state classified 
service shall be sent by the commission to the county clerk of each county in 
the state, etc. * * * . In case of examinations limited by the commission 
to a district, county or city, the commission shall provide in its rules for ade
quate publicity of such examinations in the district, county or city, within 
which competition is permitted. 

"Section 486-11. * * * The commission may refuse to examine an 
applicant, or after an e~ination to certify an eligible, who is found to lack 
any of the established preliminary requirements for the examination or who is 
physically so disabled as to be rendered unfit for the performance of the duties 
of the position which he seeks, * * * " 

The use of the word "residence" in the context in which it is found in the above 
quotation raises the question which must be answered in connection with your spe
cific inquiry; but that question is not limited to the meaning of the meaning of the 
word itself but rather extends to the interpretation and application of the whole clause, 
and more especially to the phrase "to be determined by the commission" and other 
similar phrases found in the cognate clauses. 

In a word, it is palpable that some power, authority, or it may be duty, is vested 
in or imposed upon the civil service commission to determine limitations upon the 
absolute freedom and openness of competition in its examinations for positions in the 
state service which would otherwise be required by the first part of the first sentence 
which has been quoted, and that such limitations may or must, in appropriate cases 
be residential in character. So much must be taken for granted, for to hold otherwise 
would be to ignore the clear statement of the law that the commission is to make the 
determinations, that the determinations are to relate to limitations upon competi
tion, and that such limitations may be made dependent upon residence. The problem 
is to determine the rules of law which must guide and restrain the commission in the 
general exercise of its power or duty to prescribe limitations, or, as section 486-11 has 
it, "preliminary requirements," and more particularly what those rules of law are as 
applied to the determination of limitations based upon residence. 

I start with the principle that the commission is not given any arbitrary power by 
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section 486-10. This is plain enough for the broad reason that no administrative 
power will be regarded as arbitrary; for so to regard it would be to make the law un
constitutional in such respect. Authorities might be multiplied on this point. Har
mon v. State, 66 0. S. 249, is an extreme case on the one hand, and State Board of HeaUh 
v. GreenviUe, 86 0. S. 1, on the other; but both of them yield deference to the idea that 
legislative power may not be delegated to an executive tribunal. The general assembly 
must make the law, though it may permit to the executive branch of the government 
what is known, despite the dictum to the contrary in the first case cited, as the ad
ministrative power to apply the general principles of the law to specific cases, and to 
make orders, rules and regulations to that end. 

As between two possible inteipretations of a statute that one which will avoid 
conflict with constitutional limitations, express or implied, (regarding the principle 
against delegation of legislative power as a species if implied constitutional limitation) 
must be chosen. I do not think that section 486-10, read in connection with all the 
other sections of the civil service law, could be fairly regarded as an attempt to vest 
arbitrary power in the civil service commission; but even if it could be so regarded, 
it would have to be interpreted otherwise in accordance with the principle just stated. 

For these general reasons, then, it becomes clear that the whole law relative to 
the powers or duties of the civil service commission in the respect under considera
tion is not stated in the unvarnished language of section 4.86-10, to the effect that the 
commission-may prescribe limi~ations based on residence respecting the scope of com
petition for positions for which examinations are to be held. There must be added 
such rules of law as will define what limitations the commission is at liberty to impose 
on this ground within the scope of its purely administrative power; or, putting it 
negatively, what attempted limitations on the part of the commission would trans
cend the exercise of i~s administrative power and amount to unauthorized legisla-
tioo. ' 

At the outset, the scope of the power which is herein granted is rather broadly 
indicated by the enumeration of grounds upon which limitations on competition may 
be imposed. Those grounds, repeating them, are "citizeD:Bh,ip, residence, age, sex, 
experience, health, habit/! and moral character." 

But without pausing to attempt to extr.act from this catalogue some attribute 
common to all these enumerated things which might serve to show the purpose and 
the C()-()rdinate limitations of the grant of power, I think we may add to the express 
provisions to be considered the all-controlling declaration of article XV, section 10 
of the constitution, as follows: 

"Appointments and promotions in the civil service of the state, the 
several counties, and cities, shall be made according to merit and fitness, to 
be ascertained, as far as practicable, by competitive examinations. Laws 
shall be passed providing for the enforcement of this provision." 

Looking now to the language of section 486-10 and reading it in the light of the 
constitutional provision just quoted, we discover that only to the· extent that the 
various things enumerated in section 486-10 may so operate as to determine the merit 
and fitness of a particular person for a given position may they be constitutionally 
considered by the commission or any one else, as requirements for admission to a 
civil service examination. 

In this connection, however, one consideration deserves special mention. The 
legislature has the undoubted power as a general proposition to prescribe qualifica
tions for public offices. The "civil service of the state" mentioned in article XV, 
section 10 of the constitution is not therein defined, but in the law which has been 
passed "for the enforcement of this provision" it is so defined as to include some offices 
as well as a great many mere public employments. (Section 486-1 G. C.). Some 
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nice questions are raised here, but I do not feel called upon to discuss them minutely. 
It is sufficient to say that where a position is an office, as distinguished from a public 
employment, and the legislature has prescribed qualifications for that office, those 
qualifications should by all concerned, and unless and until the courts hold other
wise because of some possible application of article XV, section 10, be deemed con
trolling. That is to say, at the present time all administrative officers should agree 
to follow implicitly the laws relating to qualifications for particular public offices, 
either on the ground that such qualifications will be conclusively presumed to have 
been set up because of their bearing upon the question of merit ami fitness, or because 
in the constitutional sense (as distinguished from the legislative sense) the civil serv
ice of the state does not include offices at all. 

Now the law relating to appointments to positions which are offices may pre
scribe the qualification of citizenship. This, of course, is universally true, for article 
XV, section 4 of the constitution, which is in force and must be read in connection 
with the civil service amendment thereto provides that: 

"No person shall be elected or appointed to any office in this state, unless 
he possesses the qualifications of an elector." 

To possess the qualifications of an elector a person must be a "male citizen of the 
United States, of the age of twenty-one years, who shall have been a resident of the 
state one year next preceding the election, and of the county, township, or ward, in 
which he resides, such time as may be provided by law." (Article V, section 1). 

Here are qualifications both of citizenship and residence, as well as of age and 
sex, which the commission and the legislature itself must observe. In this respect, 
therefore, it follows that the civil service commission, acting \mder section 486-10 
in prescribing the preliminary requirements for admission to an examination for an 
office in the classified service, not only may, but must, impose such limitations as the 
constitution of the state itself imposes in the foregoing respects. 

However, these reasons are not applicable to positions which are not offices. 
The other considerations hereinafter to be discussed must come into play as to them. 

Again, particular statutes may, as stated, impose particular qualifications. The 
incumbent of a position which is an office may be required by the legislature to have 
certain definite qualifications of experience, such as that he shall be a civii engineer 
of two years' experience, or the like. In my opi~ion, the commission not only may 
but must impose such preliminary qualifications under section 486-10 if the statutes 
so require; and here, in my opinion, the rule applies alike to offices and employments, 
for though I have been discussing the legislative power to determine the qualifica
tions for an office, yet I am also of the opinion that when the legislature has imposed 
qualifications of this kind for an employment, as distinguished from an office, the 
presumption is that it has been imposed for reasons bearing upon merit and fitness. 

However, there may conceivably be qualifications for employments imposed 
by the legislature which, obviously, have no relation to merit and fitness. I recall 
the case of a statute at one time in force in this state limiting the employments of 
attendants and other persons in the various benevolent institutions of the state which 
might be made from the county in which the institution is located. I am unable to 
appreciate by any stretch of the imagination any relation between such a requirement 
and that of merit and fitness. In such case the legislative rule is not on which pre
scribes the qualifications for office, but merely is a limitation upon the power of em
ployment · othm:wise to be exercised by the head of the department or institution. 
In sueh case the conflict between the legislation and the civil service amendment to 
the constitution would appear to be clear. Without going through the statutes to 
find whether there are any at present apparently in force which palpably so vi:tate 
the constitution, I content myself with pointing out the possbility of such legislatio11 
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and advising the commiSsiOn that should such legislation be enacted the commis
sion would be justified in raising the question as to its power or duty to follow the 
mandate of the legislature under such circumstances. 

There are, however, some tests enumerated in section 486-10 which, so far as I 
am advised, have never customarily been made standards of qualification for office 
or even legislative standards of fitness for employment. I refer particularly to the 
words "health" and "habits" as used in the section. I think it is safe to say that 
it has never been the legislative policy of this or any other state to set up any standard 
of health or habits as statutory qualifications for office or limitations on the employ 
ing power. If this is true, it would seem to follow that although with respect to qual
ifications for office imposed by the constitution and the laws, the function of the com
mission acting under section 486-10 is merely to follow and enforce such qualifications 
by excluding those not qualified from the examination, and although with respect 
to such limitations on the employing power for particular positions as the legislature 
may have seen fit to impose and which have some appreciable relation to merit and 
fitness, it may be the commission's duty to give effect to them without question under 
section 486-10, the legislature did not intend that the commission's functions under 
this section should be limited merely to giving effect to express legislation or consti
tutional provisions. In other words, the ·fact just noted leads me to conclude that 
in prescribing limitations on competition on the grounds enumerated in section 486-10 
the civil service commission is not limited merely to following the qualifications for 
office imposed by the constitution or laws and proper limitations of employing powers 
made by· express legislation, but may-still, of course, in the exercise of purely ad
ministrative power-prescribe limitations without the sanction of express legisla
tion. 

This conclusion is supported, of course, by the phrase "to be determined by the 
commission;" for if the legislature had intended merely to direct the commission to 
exclude from examination for offices those disqualified by law to hold such offices 
or to exclude from examinations for employments those which the legislature in other 
laws had prohibited the head of the department from employing, I do not think it 
would have used the phrase "to be determined by the commission." 

I aro of the opinion, therefore, that the commission does have the power within 
liroits hereinafter to be pointed out, to prescribe preliminary requirements or limita
tions upo'u competition other than those which the constitution or the statutes may 
have expressly prescribed for given positions. 

Before discussing those limitations and defining the scope of the power which 
I have just held to exist, let me pause to poi,nt out that some of the specific questions 
which you have in mind have already been llJlSWered. Where a law like that relating 
to the district mine inspectors specifically provides that the chief inspector of mines 
shall establish certain districts, and that inspectors appointed therein shall have been 
reside~ts of their respective districts for two years preceding appointment, we have 
a situation which ma.1 be looked at in two different lights and, so regarded, produces 
the same result in either case. The position of district inspector of mines may be 
regarded as an office. If so regarded, the qualificatiqns laid down arc those which 
the legislature on principles above stated should be held, at least until the contrary 
is declared by a court, to have the power to prescribe, and the law so enacted by the 
legislature is binding upon the commission, so that the commission not only may 
but must, acting under section 486-10, follow the law in prescribing the limitation 
based on residence which the statute itself requires. Or, the position of district in
spector may be regarded as a mere employment (although I presume it is an office), 

. in which event we would have a legislative declaration that two years' residence in 
the district is requisite to the efficient discharge of the duties of the position. Inas
much as such declaration has an appreciable relation to the matters of merit and 
fitness, the first duty of the commission would be to follow it as a criterion of such 
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merit and fitness. Therefore, on eithn of the J!rounrls sug:gc~te<l I would arh·i~c with 
respect to the district mine inspectors that it is not only the right but the duty of the 
commission to cre:1te separate elig_ible lists for ecch district establbhecl by the chief 
inspector of mines and to limit competition for the po~ition of a given district in
spectorship to those who have the preliminary requirements estahli~hE'd hy the law 
itself. 

\\'here a law provides that districts may he established for the ordering of an 
inspection or other similar sl'rYice within a state dC'partment, but is itsC'lf silent as 
to the qualifications of the ineumbents of such cli~trict positions, the ease must stand 
upon a different footing and be deeided by cliffPrE'nt rules. For in sueh ea;;e the posi
tion in its nature is a state position. The leg_islature has not expressly made it. a dis
trict position so far as qualifications therefor are concerned; and has not limited the 
authority of the employing rower-if the position be regarded as a mere employment 
-to persons residing within the cliotrict. It is very questionable whether even ex
press legislative :1uthority to divide the state into districts for such a purpose would 
carry with it as a necessary implication the power to determine th:1t paeh district 
inspector should have resided in the district for a given time prior to his appoint
ment or employment, or should continue to rPside therein while clisclmr!!.ing his dutieR. 
As an example of this kind of legislation I refer you to the former law on the suhjeet 
of inspection of workshops and factories (sections 984 et seq. of the GenPral Code, 
many of which have been repealed). It was therein provided that the ehief inspec
tor of workshops and factories should divide the state into districts, should appoint 
twenty-five district inspectors, and should nmke such assignments of distriet inspec·tors 
in the several districts and preRcribe such rules and regulations for their government 
as the service might require. It will be observed that these statutes go aR far as it 
could be possible to go without exprcRsly authorizing the head of the department to 
prescribe as a rule that district inspectors shall be appointed from and reside in their 
districts. Of course, as a matter of practice the appointing power under such a flection 
might, in the absence of civil service laws, so limit his appointments; and as fl matter 
of law I believe he would have the right under his power to prescribe rulE's and regu
lations to assign residential headquarters to his various inspectors for the purpose 
of detC'rmining sueh mattPrs as the pttymC'nt of tnweling expenseB, the tmnsmission 
of orders from the main departmental oftieP, and the like. But I indine to the \'iew 
that in the absence of civil service laws the power to prescribe mles of the kine! just. 
referred to would not arise until an inspector was appointed. Tlmt is to say, the 
head of the department is to prescribe rules for the government of the inspec-ton<, 
not for his own government in appointing inspeetors. 

What has been said respecting a statute as explicit as the old law relating to the 
district inspectors of workshops and factories would apply a fortiori to a statute under 
which the head of a department might successfully assert the implied power to divide 
the state into districts for the government of an inspection service, or the like, and 
an implied power to prescribe rules for the government of subonlinates in pt>rform
ing such service. 1 believe it may safely be assumed that where a service of this 
character naturally lends itself to a scheme of districting, the head of" the department 
by virtue of his position as such, and simply because those who work under him are 
his subordinates, has the power to order them to confine their operations to particular 
districts, and to prescribe for them places in such districts which shall be reganled 
as their headquarters and at which they shall live, for official purposes at any rate. 
X evertheless, a power of this sort does not go far enough to authorize the head of a 
department possessing it to require, as a matter of law binding upon others who might 
be governed thereby, that appointment shall he made from residents of such district. 

In a word, then, except as to a law like the mine inspection act, the commission 
is neither compelled to lay down residenti:.>.l qualifications as in that case because the 
head of a department m!l,y deem it advisable that such qualifications should be laid 
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down, nor even authorized to do so for any such reason; for u. limitation of this kind 
is a limitation upon the appointing power or the employing power. Because a stream 
can rise no higher than its source, it follows that the appointing power or the em
ploying power can not impose limitations upon itself. 

Stating it in another way: it is within the power of the head of the department, 
like the former chief inspector of workshops and factories, to appoint whomever he 
chooses to a district inspectorship, whether the diatrict is established by him under 
the express authority of law or by reason of his implied power; he may choose to ap
point residents of the several districts, but his choice in this particular lacks the force 
of law and is neither perfectly binding upon him nor upon any one else. 

What I have been saying respecting cases of the type now under discussion has 
been based upon the state of the law as it would be without the civil service law. 
That law, as we have seen, enacts -that competition for all positions in the state serv
ice shall be open to all in the first instance. The whole civil service law is a limitation 
upon the appointing or the employing power. It takes away from the heads of the 
various departments the uncontrolled power which they formerly had. So that it 
is clear that with the civil service law in force the appointing power is less than it 
formerly was from the viewpoint of the heads of the departments. From all that 
has been said, then, it must follow that any attempt on the part of the head of a de
partment to make a rule, to the effect that subordinates performing services in dis
tricts established. under the express or implied authority of law by the heaJ of the 
department shall have resided before appointment in the district in which they are 
to work, or for that matter outside of the district in which they arc to work, can have 
no binding force upon the civil service commission, and in and of itself is not even 
sufficient as authority to the civil service commission to exercise any power which 
it may have under section 486-10 of the General Code. 

But this discussion does not fully dispose of all the questions which are involved 
in your inquiry. I have already stated that the power and duty of the civil service 
commission, acting under section 486-10, to prescribe preliminary requirements of 
various sorts which constitute limitations upon free competition in the examinations 
for positions in the classified service is not limited to the mere enforcement of quali
fications for office or limitations on the power of employment expressly prescribed 
by constitution or statute. I have also said, however, that where such qualifications 
are prescribed by the constitution as to offices they are binding upon· the civil serv
ice commission and it must observe them in formulating its rules under section 486-10; 
and where such qualifications are prescribed by statute the commission must also 
observe them except in such cases, more particularly regarding statutory limita
tions on the power of employment as distinguished from that of appointment to office, 
which bear no perceptible relation to the question of merit and fitness. What I have 
just been saying is merely that the administrative regulations of the head of a de
partment, as such, do not have the force and effect of constitutional provisions or 
statutes in this particular, so that ouch administmtive regulations are not a part of 
the law that is to guide the civil service commission in determining whether or not 
it may or should impose a given preliminary requirement under section 486-10. 

A question now arises which may be stated as follows: 
If no statute creates a given qualification or imposes a given limitation upon the 

appointing or employing power such as is referred to in section 486-10 of the General 
Code, and if the administrative rules of the head of the appointing or employing de
partment are not efficacious to create such qualifications, what standards are to de
term\fie whether or not such limitations may lawfully be imposed or determined by 
the civil service commission? For we have seen tliat the power of the commission 
under section 486-10, though it extends beyond mere compliance with statutes and 
the like, is not arbitrary; so that the jurisdiction of the commission is circumscribed 
by some rules of law. 
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The abstract answer to this question is not difficult to state, however hard it 
may be to apply it as a principle to the solution of particular questions. The one 
great and controlling law which the civil service oommission by its administrative 
activities is to enforce and apply to specific cases as they arise is that appointment 
to and promotions in the civil service of the state shall be made only according to 
merit and fitness, to be ascertained as far as practicable by competitive examination. 
This is the keynote of every question that arises in the administration of the civil 
service law. Here, then, is one test by which the power of the commission under 
section 486-10 may be at least partially defined. No limitation upon competitive 
examination for a position in the state service otherwise open to all can be made which 
is not based on the factor, the existence or non-existence of which in a given case will 
conclusively determine the merit and fitness of any person who may apply for exam
ination for any particular position in the classified service In short, the civil service 
commission must be guided only by the question of merit and fitness, where the stat
utes themselves are silent; the wishes or practices of a head of a department in them
selves afford no criterion. 

I feel that I ought to explain what I mean by the statement just made. How, 
it may be asked, can any of the things mentioned in section 486-10 so conclnsively 
determine merit and fitness? In the first place, the two words used in the constitu
tion and in the civil service law ought to be defined. 

"Mer>:t'' is defined in the Standard Dictionary as follows: 

"1. The state or fact of deserving, either in a favorable or unfavorable 
sense; desert; as used absolutely, the state or fact of deserving well; excellence; 
worth; * * *. 2. Ground or basis of consideration or judgment; 
* * *" 

"It •:tness" is defined as follows: 

"1. The state or quality of being fit; suitableness; adaptability; congruity, 
or aptitude of any means to accomplish an end: * * * 

"2. The state of being fitted or prepared; readiness; preparedness; qual
ification; as, fitness for an office." 

Though these lexicographic definitions do not make the dictinction entirely clear, 
I feer that the framers of the constitution and the legislature with them did not in
tend to employ the mere vain repetition of synonymous terms in the use of these words 
and that they denote radically different ideas. It seems to me that the word "merit" 
carries with it the implication of a comparison of an individual with other individualS 
who are in competition with him; while the word "fitness" imports the idea that a 
single individual is to be considered with respect to the duties of a given position. 

To put it in another way: The constitution requires that two standards be set 
up-one by which each applicant for a position in the civil service may be tested with 
respect to his adaptability to that position as an individual and wholly apart from 
the qualifications' of other individuals. This is what is implied in the word "fitness": 
the other standard is that by which one applicant is compared as regards his adap· 
tability to the duties of the position, i. e., his "fitness", with other applicants for tho 
same position. "Fitness" relates the man to the job; "n;1erit" compares him with 
other applicants for the same position. 

There is another shade of meaning by which certain distinctions mt\y be dra.wn 
which should be here noted. While the very double standard which has been referred 
to implies that there may be degrees of fitness, yet it is conceivable and indeed demon
strable that the required comparison of the attributes of the man with the duties of 
the position may show not only a low dc)!;rce of fitness but also an absolute unfitness. 
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The same thing is not true, as I see it, of merit. Merit is the relation among those 
who are fit. It has no such absolute significance as is involved in the term fitness. 
In other words, it is possible for an applicant to prove to be not merely little fit, but 
absolutely unfit to discharge the duties of a given place. When that appears he is 
thereby eliminated from consideration :tnd the criterion of merit need not even be 
applied to him, but where several haye shown that they are fit in one degree or another 
they must then be classified according to their respective merit. 

I have entered upon this somewhat academic discussion with a view to showing 
what I mean by the way in which the controlling law which is embodied in the phrase 
"only according to merit and fitness" is to govern the action of the commission under 
section 486-10. To get at all that I have in mind here it is necessary now to show 
what use is to be made of the determinations made under that section. This is dis
closed by section 486-11, which provides, in part, as follows: 

"The commission may refuse to examine an applicant, or after an examina
tion to certify an eligible, who is found to l:tck any of the established pre
liminary requirements for the examination or who is physically so disabled as to 
be rendered unfit for the performance of the duties of the position which he 
seeks, * * * " 

It will be seen that the preliminary requirements refen·ed to in section 486-11 or, 
what is the same thing, the limitations on competition referred to in section 486-10 
have for their purpose the elimination of the unfit. They constitute a convenient 
means of avoiding the idle ceremony of admitting to an examination one of whom 
unfitness could be predicated by the ascertainment of some outstanding fact. Just 
because fitness is an absolute term as weil as a relative one it is necessarily true, in the 
nature of things, that it may be possible to determine unfitness without competition, 
and thereby to narrow competition to those of whom the facts upon which unfitness 
may be predicated do not foreclose the question. 

Coming down to specific cases, there may be positions in the classified civil service 
of the state for which it could be held conclusively as a matter of fact, and for our 
present purposes, of course, as a matter of law-the law resulting from the consti
tutional requirement and from the controlling general provisions of the civil service 
act-that for example a woman would be unfit simply because of her sex to discharge 
the duties of a given position. This might be just as true where the legislature had not 
taken the trouble expressly to limit the appointing or employing power by this qualifica
tion as where the legislature had limited employments to men, as in the case of quali
fications for a public office. The mere fact that the legislature did not act would not 
change the law requiring fitness. 

The same thing would be true of other facts mentioned in section 486-10. A 
man over sixty might be on that account alone in a conceivable case-though I do not 
undertake to imagine any-absolutely unfit to discharge the duties of some public 
employment. It is not necessary to carry the illustrations further. The commission 
has, I think, by this time come to an understanding of the controlling principle. . 

In a word then, there is a plinciple of law which emerges here; it is that no unfit 
person shall be appointed to a position in the civil service of the state. The constitu
tion makes this law, and the civil service law, among other things, is intended to pro
vide machinery for applying it as a principle to specific cases. The civil service com
mission is the administrative agency selected to discharge this function. (See Green 
v. Civil Service Commission, 90 0. S. 252.) One of the ways in which it is to discharge 
it is by determining limitations under section 466-10 of the General Code. Where 
the legislature has itself created qualifications the civil service commission, subject 
to the principles above laid down, must look to such legislation as a part of the law 
governing it; but where the legislature c).o~s not pres~tril:?e qualifications or Umitation~ 
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upon the employing power, the civil service commission is to prescribe such specific 
qualifications or limitations as, on the grounds enumerated in the section, may be 
necessary to enforce the law that the unfit shall not be appointed. 

How is this to be done? I need not go into an elaborate discussion of tllis question. 
It is obvious that the problem in each case is to determine the criteria of fitness with 
relation to the duties of the position. Those duties exist as objective facts beyond 
the control of the civil service commission under the law e.s it now stands-at least 
I am not aware of any provision which gives any power to the commission to specify 
what duties shall be assigned to particular positions. The commission will find that 
duties have been assigned to ea<'h position in the classified servi!'e of the state "by 
law or by practiee," a~ one of the sedions of the law has it. That is to say, as to ~;omc 
positions, including practically all the offices in the elaHsificd service, the statutory 
law itself is to be looked to to determine what the duties are; as to others, including 
even some whose duties are partially prescribed by law, the commission by such in
vestigations as it is authorized by law to make must ascertain from the head of the 
department what duties have been assigned to particular positions by the departmental 
regulations, colored, of course, by the nature of the work of the department as a whole. 
The appropriation acts passed by the general assembly are to be consulted wherever 
they may have a bearing upon these questions. In short, the duties of the position 
may be prescribed in three ways: 

"1. Directly by statute or appropriation. 
"2. By the head of a department under the express authority of statute. 
"3. By the head of a department under such implied power as such an 

officer must necessarily have in order to organize and administer the work of 
the department." 

The civil service conumss10n, having ascertained by consulting the sources of 
information suggested what the duties of a given position are at the time it is required 
to hold examinations therefor, must, if it is to discharge its duty to eliminate the unfit, 
determine what there is about such duties that may render it impossible, in the sense 
which I am about to describe, for persons of a given ciass to discharge such duties. 
I have used the word "impo5sible" for lack of a better term. What I mean to say is, 
that the commission is authorized by section 486-10 and section 486-11, and indeed 
is required by the controlling principle of law which I have developed, to devise appro
priate means for eliminating from the possibility of appointment to positions in the 
classified service of the state such persons as to whom some of the easily ascertained 
characteristics mentioned in section 486-10 may make it apparent that they could not 
meet the minimum requirements of the duties of the position. Such persons are really 
disqualified by law-not the edict of the commission, for the law is that the unfit shall 
not be appointed, and the commission's duty is merely to determine what facts respect
ing a given position would make certain classes of personR unfit. To cite another 
example which I take from my own experience: The duties of the position of steno
grapher in the office of the attorney-general are of such character that a person lacking 
experience in the taking' and transcribing of language couched in legal phraseology 
would not be competent to discharge them. In other words, such stenographers 
require what may be called a "legal vocabulary." I do not mean to say that this is 
true as a matter of law, for that is for the commission to decide; but I am pointing 
out an instance wherein one of the things referred to in section 486-10, viz.: "experience" 
or, rather, the luck of it, might well be held to furnish a conclusive test of fitness. 

Now if it is true as a matter of fact that only such persons as may have the requi
site preliminary experience are qualified for such a position-that is, competent to 
clischarge its duties according to the minimum 'requirements of efficiency-then it is 
the law that they shall not be appointed to that particular position; ~tnd tbe duty 
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of the commission is merely to ascertain whether or not the fact exists. The order or 
determination authorized to be made under section 486-10 merely applies the law to 
the facts thus ascertained. 

It is apparent from what I have said, I think, that the civil service commission, 
acting under section 486-IC, can not go further than to find that as a matter of law a 
given fact concerning possible applicants for a position has such relation to the duties 
of that position be established by law or in practice as that it can be said of it that it 
unfits an applicant to discharge those difues-that is, conclusively establishes his in
competency therefor. Mere considerations of convenience are not enough. The head 
of a department may desire the establishment of standards of efficienc~' "hich ar<' 
unreasonably high and have no nooessary relation to the duties of the position; but 
such desire on the part of the head of •the d'epartment lacks Iegal sanction and can not 
be given such sanction by an order of the commission. The department head merely 
establishes the duties. The minimum standard of efficiency or qualification results 
by operation of law upon facts to be ascertained by the civil setvice commi!ssion. 

There is no delegation of legithative power involved here, (Green v. Civil Service 
Commission, supra), even though one might claim that the working out of these prin
ciples would practically amount to vesting in the civil service commission the power 
to ~termine qualifications tin: office which the legislature had not prescribed. I say 
this because the civil service commission does not determine what the qualifications 
shall be, as the legislature does when it makes the Jaw, but merely determines as a 
matter of fact what those qualifications are. In other words, the mere silence of the 
legislature on the point of qualification for office or limitation on the appointing powe'r, 
coupled with the declaration of the first part of section 486-10 that competition shall 
be open to all, does not result in a principle that presumably all persons are qualified 
for all positions except those dealt with by the legislature. The contrary is true be
cause of the constitutional and statutory provisions requiring the elimination of the 
unqualified or unfit. 

Since leaving the case of the mine inspectors I have discussed in this opinion other 
criteria of fitness mentioned in Section 486-10, but have not dealt with that of "res
deuce" as therein mentioned. This is because I was seeking to get at the meaning 
and application of the clause as a whole by working it out through the consideration 
of such other requirements as age, sex, experience, etc. The word "residence" is used 
in the same context and, so far as the abstract principles are concerned, I believe that 
the actio~ of the commission in determining limitations based upon residence is to be 
governed by the same rules as those which have been discl!ssed in connection with the 
other facts mentioned in the same section. It must be apparent, however, that though 
the abstract principles are the same, the working out of those principles in specific 
cases may be vastly different with respect to one fact from what they are with respect 
to another. Thus, I can not at this moment think of any position in the civil service 
of the state, other than an office, of which it might be said as a matter of law-and 
it must finally be as a matter of law-that its duties are such that a person not a citizen 
of the United States would be unfit to discharge them. This does not read the word 
"citizenship" out of the section, for we have seen that if a position is an office the com
mission must in deference to the Constitution of the state limit competition to citizens 
of the United States. The question now arises as to whether "residence" is like "citi
zenship" in this respect, or whether it is possible to imagine cases in which it might be 
used like "age" or "sex" have been used in the ways suggested in the previous discus
sion. 

I wi'll not undertake to answer t~is question expli.citly. However, it may be tliat 
there are some positions in the service of the state which a resident of a particular 
territory would be incompetent to fill, regardless of hi.s other qualifications. The case 
of the superintendent of a free employment bureau comes into my mind. I will not 
say that it is true that a non-resident of the area to be served by the particular free 
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employment agency would not be fit to take charge of such an office and discharge its 
duties. I will only say that without investigating the matter thoroughly, and merely 
as a case of first impression, I can Eee wme reasons at least for so holding. On the con
trary, however, a mere stenographer in a given free employment office, whose duties 
are limited to those of ordinary stenographic service, would clearly not be unfitted for 
her work by reason of lack of previous residence in the area to be served by the office 
\n which she is employed. 

You inquire specifically about district inspectors of workshops and fnctories. 
The present law applicable to the organ"ization of this branch of the work of the indus
trial commission undoubtedly authorizes the industrial commission to divide the state 
irrto districts and to assign different inspectors to different districts. In all likelihood 
the industrial commission may go so far in the establishment of rules and regulations 
for the government of its employes as to require actual residence in the district to 
which assignment is made dming the p~iod of service. but the fact that such power 
had been exercised would not, in my opinion, be enough to establish the legal conclu
sion of unfitness. I say this without detracting at all from what I have previously said 
to the effect that it is for the commission to determine the facts. What I mean is, that 
the facts which I have meptioned, put together, would not in bw justify the commis
sion in holding that a limitation as to competition should be made on the ground of 
residence and that eligible lists should be made up exclusively of residents of the dif
ferent districts established by the i;lllustrial comJ;;ission. More would have to appear, 
as that the inspection of factories and public buildings is a work requiring for its com
petent discharge at a mi',nimum standard of efficiency such acquaintance !l!,ld know
ledge of aml information respecting loc:•l conditions as could be possessed only by a 
person residing in the district at the time of his appointment. Frem a yery general 
understanding of the nature of these duties I do not think that this is the case, but I 
will not ~ay so as a matter of law-merely advising the commission that these addi
tional facts must be examined into and that the re6ulations of the industrial commis
sion creating di~tricts and as~igning inspectors thereto, and requirinjl; inspectors so 
assigned to have their headquarters in the districts in which they are to work, are 
nut euuuglt. 

AIHI :;o one might go through the whole catalogue of state positions. Very few, 
if any, of them, I am sure, are characterized by duties of such a nature tts that a person 
not a resident of a given locality would be plainly and palpably unfit to discharge 
them. Of course, the commission has discretion in making its findings, but it must 
act within the scope of its jurisdiction and that scope is circumscribed by the principle 
that absolute unfitness must be found to exi~t before exclusion from competition can 
be predicated upon any of the facts enumerated in section 486-10. A mere determina
tion by the commi~sion to limit competition, without stating the grounds therefor, 
would be open to general review as to its reasonableness. Whereas, if the commission 
should specifically state in its order limiting competition by any of the standards 
enumerated in section 486-10 a reason therefor, based upon some such mere considera
tion as desirability or the wishes of the appointing power or expediency, or the like, 
the commission's order would be void because it was plainly and palpably in excess of 
its jurisdiction. The commission is not required to state the reasons for its orders as 
a jurisdictional step, but if it does so aP,(i the reasons are not sufficient the orders would 
not stand when called in question in court. 

But if the commission should actually find as to a given position that its duties 
are such that unfitness to discharge them in the legal sense which I have been trying 
to describe could be predicated of one reEiding in a g_iven dishict or not resid~ng in a 
prescribed area, as the ca~e might be, or if, without stating its reasons, the commis
sion should make the determination to limit competition on such grounds, then the 
courts, acting upon familiar principles, would not Eet aside the orders of the commission 
merely because they might disagree with them, but would only do EO if able to find 
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that the discretion of the commission had been palpably abused. This very fact
the breadth of discretion entrusted to the commission by the law-leads me to ad
monish the commission as to its high moral duty to use the power granted to it spar
ingly, and of its plain legal duty, to be satisfied by its own in'C!ependent investigation 
in each case, that the absolute standards of unfitness which I have been describing 
require a given exclusion to be made upon a particular ground mentioned in section 
486-10 before taking action thereunder. 

I advise the commission, therefore, respecting the particular positions inqui.red 
about in your letter, excepting that of district mine inspectors which have been per
viously dealt with, that I Incline to the view that none of them mentioned are such 
as with respect to examinations for which competition m:ty be limited to the residents 
of a particular district. Because the commission has some discretion under this sec
tion I can not go so far as to make my negative advice unequivocal a,nd positive; but 
the mere wishes of the head of a department like the indu,strial commi!Jsion are no 
justification to your commission to divide the state into districts; nor is the fact that 
the industrial commission, acting under express or implied power, has itself divided 
the state into districts for the purpose of administration. The further facts men
tioned in the opinion must appear, and appear clearly and conclusively, before the 
commission is empowered to limit competition in accordance with such districts so 
established. 

Of course, I think it is apparent from the discussion in this opinion that in a case 
if any, where the commission may find it to be true that a non-resident of a given 
district would be unfit on account of hi,s non-residence alone to di1>charge the duties 
of a particular district position, the district -..~ithin which competition may be limited 
by the commission must be the district established by the appointing authority. This 
point was fully covered in the previous opinion referred to in your letter, in which it 
wa~ pointed out that the commission's power to establish civil service districts has 
nothing whatever to do with questions like those which have been under discussion. 
There may be some inconsistency of expression between the prior opinion referred 
to and this one, 3.1:\d to the extent of this incons,istency I desire that you regn.rd the 
later expression of my views as the controlling one. 

502. 

Very truly yours, 
.JosEPH McGHEE, 

A toTney-Geneml. 

COUNTY OFFICER-PERSON ACTING AS SUCH WITHOUT COMMISSION 
-NOT ENTITLED TO COMPENSATION. 

No one can be a county ojfic.T without receiving a commi·sion for the office in ?Ues
tion, and one acting as a county officer, never having received a commission for such office 
is not en itled to receive the com]Jensation provided by law therefor. 

CoLUMBus, Omo, Aug. 7, 1917. 

Bureau of Inspection and Supervision of Public Officf3s, Columbus, Ohio. 

GENTLEMEN: I am in receipt of your letter of July 20, 1917, requesting my 
opinion on the following matter: 

"Some time during the year 1915, A was appointed coroner of M-
county to fill the unexpired term of B, resigned. A gave bond for the term 
of his appointment but failed to make application for a commission from 



ATTORNEY -GENERAL. 1433 

the governor. While A was paid the fees for services rendered by him dur
ing that part of 1915 that he sen·ed, he has presented bills for his fees claimed 
by him during the year 1916, which the county commissioners have not yet 
allowed, and the commissioners and the auditor of said county ·wish to know 
whether he may be legally paid the fees he now claims, in view of the fact that 
he was never commissioned as required by section 138 General Code." 

From the above statement the person assuming to exercise the office of coroner 
never was commis:-;ioned as such. The "commission"seems to be the one thing need
ful to constitute a man a county officer. The section of the Geneml Code governing 
is seetiqn 138, and is ~s follows: 

''A judge of a court of record, state officer, county officer, militia officer 
and justice of the peace, shall be ineligible to perform any duty pertainihg 
to his office, until he presents to the proper officer or authority a legal certifi
cate of his election or appointment,· and receives from the governor a com
mission to fill such office." 

This ~fl a very old statute, and is so plain in its terms that it has not been neces
sary that it receive much attention from the courts. It was, however, passed upon 
at a very early date (in 1832) by the supreme court in the case of State ex rei. v. Moffitt, 
5 Ohio 358. In that case Moffitt claimed to have been elected associate judge of 
Ashtabula county, but by reason of an informality in his election he failed to get a 
certificate thereof, and' consequently failed to get a commission from the governor, 
but the court of common pleas admitted him to take the oath of office and sit as an 
associate judge. The supreme court held that this was illegal under the above statute 
and that he could prove his title to the office only by the commission therefor. The 
same statute at that time contained the provision uow found in section 7 in reference 
to the failure to give bond, and the office then also being deemed vacant for failure 
to secure the commission. It was not simply held that the commission was evidence 
of his title to the office but that the obtaining thereof Hignifie(l hi>~ a-f'ceptance, so that 
the commission instead of simply being evidence of his right to the office was one 
of the steps neces,;ary to entitle him to it. Hitchcock, J., in his opinion, at page 365, 
says: 

"By taking the oath he signifies his acceptance, but he is expressly pro
hibited from discharging the duty until the 'indorsement' is made. Tlus 
may be considered as a mere trifle, as usless formality. But shall a nmn 
who assumes the chamcter of a judge treat any part of the law as insignificant 
and trivial? It would rather become him to be scrupulously exact in his com
pliance with every scintilla of law. Let others, if they will, complain of the 
unnecessary provision of any statute or of any other principle of law, but 
such language does not become a judge. Let me be not misunderstood; 
it is not the commission issued in pursuance of these statutes which confers 
the right upon the officer. The right is derived from the election or appoint
ment, of which the commission is only evidence. But it is evidence without 
which the officer cannot proceed to act officially." 

This language would seem to indicate that the commission is evidence alone of 
his title to the office, but immediately before that it is stated: 

"* * * every man before he presumes lo exercise the office of a judge 
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must have a commissiOn, must signify his acceptance of the appointmept 
and must take an oath of office, and have the same 'indorsed on his com
mission.' " 

The whole opinion relates to the proposition that the commission in addition to 
being a title to office is a requisite to his exercising the same. Of course county officers 
being provided for in the same section are governed by the same principles. The 
same section is incidentally considered in a recent opinion in the case of Bushnell v. 
Koon, et al., 8 C. C. N. S. 163, in which it is distingu,i(lhed and held that the date of 
the term of a justice of the peace, also provided for in said section, is the date of his 
commission, and where a justice was re-elected before the expiration of his first term 
but there was an interim between the expiration of that term and the ensuing com
mission for the second term, that any judgments rendered by him dur.ing that interim 
were absolutely void and their enforcement might be prevented by injunction, there 
being no provision that he should hold until his successor was elected, etc. 

The term of office begins with the receipt of the commission and expires at the 
end of a period of the term after the date of the commission. He was no officer until 
he received the commission, and he ceases to be one as soon as it expires. The com
mission and the office go together. The commission is the evidence that the man is 
an officer. It is more than thp.t,-it is his muniment of title to the office. It is not 
the foundation of his right, for that is his election or appointment, but it is a neces
sary accompaniment of the existence of his right, which neither preceeds it nor sur
vives it. 

It follows from the above statute and the autho~ities and principles established 
and recognized by them that the appo!ntee in the instant ease never became coroner; 
never had any right whatever to exercise the duties of the office, not even an imper
fect right; that he simply assumed to be such officer apd performed such duties with
out right, and with nothing more than "color" of office, even if he had that. 

It would seem plain upon principle that one cannot become entitled to the emol
uments of office by interfering therein ,.and performing the duties thereof without any 
right to do so. Having no express legaJ right to the emoluments of the office, because 
not being an officer, he would only be entitled to such compensation upon the prin
ciple of quantum meruit, which plainly can have no application to such case for such 
numerous and strong reasons that it is unnecessary to enter upon them. 

The question asked of you by the county commissio,ners and county auditor is 
therefore answered in the negative. 

503. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVA~LEASE OF CANAL LANDS IN ROSS COUNTY. 

CoLUMBus, Omo, August 7, 1917. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-I have your communication of August 7, 1917, in which you enclose 

two leases of canal lands and ask me to endone my approval thereon. The leases 
are as follows : 

"1. To James P. Fuller and Martha Baus, of Columbus, Ohio, of certain 
lands located in the city of Chillicothe, Ross county, Ohio, valuation 
$4,166.66%', at an annual rental of 8250.00. 



ATTORNEY-GENEKA.L. 1435 

"2. To R. E. WAgner, of Akron, Ohio, of certain lands located in Chil
licothe, Ross county, Ohio, valuation 84,166.66%, at an annual rental of 
$250.00." 

I have examined these two leases carefully and find the same to be regular in 
form and legal. I further find that the rights of the state are fully protected in the 
terms and conditions of said lease. I am therefore endorsing my approval on the 
same, and have forwarded them to Hon. James M. Cox for his approval. 

504. 

Very truly yours, 
JosEPH McGHEE, 

A Uorne'lj-General. 

CLERK-APPOINTED BY COMMISSIONERS-NOT AUTHORIZED TO PER
FORM DUTIES OF AUDITOR UNDER SECTION 2342 G. C.-BUILDING 
COMMISSION-COMPENSATION-NOT ENTITLED TO PERCENTAGE 
RECEIVED FROM INSURANCE. 

(1) A. clerk appointed by the county commissioners, under the pmvisions of section 
2409 G. C., is not authori;ed to perform the dut·ies 1>Tovidedfor in section 2342 G. C. 

(2) Under section 2334 G. C. the members of the built.ling commission are entitled 
to receive onl1J two and one-half per cent. of the amount received by the county from taxe.~ 
ra·ised for the pm·pose of constructing the building or from the amount received by the county 
from the sale of bonds for the purpose of constructing the building. The commi.~.noners 
are not entitled to any percentage of money received from an insurance compan1J to cover loss 
of an old building hy fire, even though this money is expended by the buUding comm•:s
sion in the construrt·ion of the new buillb:ng. 

Cm,uMsus, Omo, August R, 1917. 

HoN. DEAN E. SrANLEY, ProsecuUug Attorney, Lebanon, Ohio. 
DEAR SIR:-! have your lett{'r of July 17, 1917, which reads ns follows: 

"Under the provisions of the statutes, a building commission was duly 
appointed for the erection of a new infirmary building for Warren county, 
Ohio. 

"The attorney-general, in an opinion rendered February 5, 1916, which 
is found at 216-17 of the 1916 Reports of the Attorney-General's Opinions, 
held among other things the following: 'I am of the opinion, in answer to 
your third question, that a clerk of the board of county commissioners, ap
pointed under the provisions of section 2409 G. C. may perform for the build
ing commission the duties imposed by section 2343 G. C. upon the county 
auditor.' 

"I desire to inquire whether or not the building commission may pay 
to the clerk who has performed such duties any compensation therefor out 
of the funds to be expended by the building commission. 

"It is not the desire of the commission in this county to pay a large 
amount of money to the clerk, but they do desire to make some compensa
tion to the clerk of the county commissioners for the services rendered to the 
building commission. 

"$19,000.00 of the amount of money which has been and will be expended 
on this building is money which came into the fund from insurance on the 
building which was destroyed by fire. The balance of the fund, to wit, 
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865,000.00, came from the sale of bonds. I desire to· inquire whether or not 
in fixing the compensation of the commission who were appointed under 
section 2334 G. C., the aggregate compensation of 2! per cent. of the money, 
in that section, should be calculated on 865,000.00 of the funds or whether 
it would be based on $84,000.00 which is the amount of the bond and the 
insurance money which was placed in the building. It would seem that 
the intention of the legislature in section 2334 G. C. was to fix a per cent. 
on the amount of money which the co=ission would have a right to expend, 
but owing to the language of the section, I am in a little doubt as to whether 
the legislature may not have limited the compensation to 2! per cent. of 
the amount of bonds actually sold. 

"While the insurance money did not come from taxation directly, at 
the same time the premiums on the policies under which it was paid were 
paid by funds arising from taxation. 

"The building commission in this county is anxious to complete its 
work and finally dissolve as soon as possible." 

Answering your first question: 
Sections 2409 and 2342 General Code read: 

"Section 2409. If such board finds it necessary for the clerk to devote 
his entire time to the discharge of the duties of such position, it may appoint 
a clerk in place of the county auditor and such necessary assistants to such 
clerk as the board deems necessary. Such clerk shall perform the duties 
required by law and by the board. 

"Section 2342. Full and accurate records of all proceedings of the com
mission shall be kept by the county auditor upon the journal of the county 
commissioners. He shall carefully preserve in his office all plans, drawings, 
representations, bills of material, specifications of work and estimates of 
costs in detail arul in the aggregate pertaining to the building." 

I have read the opinion of former Attorney-General Turner, to which you refer, 
which is dated February 5, 1916, and found in Opinions of the Attorney-General for 

-1916, vol. 1, page 216, in which request the following question was asked: 

''Is the auditor their (bu;ilding commission's) clerk or is be relieved from 
that duty by reason of the fact that the commissioners have heretofore ap
pointed a commissioner's clerk?" 

Mr. Turner answered this question as follows: 

"I am of the opinion, in answer to your third question, that a clerk of 
the board of county commissioners, appointed under the provisions of said 
section 2409 G. C., may perform for the building commission the duties imposed 
by section 2342 G. C. upon the county auditor." 

The above is the full extent of the opinion of Mr. Turner as to the right of the 
clerk of the board of county commissioners to perform the duties for the building 
commission imposed by section 2342 upon the county auditor. In the opinion there 
is no citation of authorities or any argument to show how Mr. Turner reached said 
opinion. 

In the case of State vs. Edmonson, 12 N. P. (n. s.) 577, the first branch of the 
syllabus is as follows: 

"1. A distinct legislative intent appears in the provisions of section 2342, 
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P. & A. Anno. G. C., that the county auditor shall act as the recording officer 
of a commission to build a new court house, and a writ of mandamus will 
issue requiring him so to act, notwithstanding the earlier and in some meas
ure conflicting provision for the appointment of a clerk of the board of county 
commissioners in place of the auditor." 

On page 586 of the opinion, Hunt, J., holds as follows: 

"The commissioners of Hamilton county have :wailed themselves of 
section 2409 and have appointed a clerk to take the place of the auditor as their 
secretary, and it is argued by reason thereof that said clerk should perform 
duties specifically enjoined upon the auditor under sections 2341 and 2342. 
In addition to the fact that the building commission act is a later act and 
charges such duties upon the auditor specifically and not upon the secretary 
or clerk of the board of county commissioners, and the further fact that 
section 2409 is by its terms and context applicable only to the duties of the 
auditor in connection with the proceedings of the county commissioners, 
section 2409 also contemplates that such duties of the clerk shall be such as 
to require him to 'devote his entire time' to such duties, leaving no time 
for him to act for the building commission. The legislature therefore provided 
that the auditor should act as recording officer of the building commission. 
For these additional duties he can adequately provide by the appointment, 
if necessary, of a deputy under section 2563. 

"The recording officer of the building commission is therefore the county 
auditor, or a deputy appointed by him for such purpose." 

It seems to me that the holding of the court, as above set out, is the better rea
soning and I therefore adopt the same and hold that the .clerk appointed by the county 
commissioners, under the provisions of section 2409 of the General Code, is not au
thorized to perform the duties imposed upon the county auditor by virtue of section 
2342 of the General Code, and that therefore the lmilding commission is unauthorized 
to pay to the clerk of the board of county commil<sioners any compensation for duties 
performed under section 2342 of the General Code. 

Referring to your second question, sections 233:3 and 2334 of the Oeneral Code 
rPad: 

"Section 2333. "'hen county commissioners have determined to erect a 
court house or other county building at a cost to exceed twenty-five thousand 
dollars, they shall submit the question of issuing bonds of the county therefor 
to vote of the electors thereof. If determined in the affirmative, within thirty 
days thereafter, the county commissioners shall apply to the judge of a court 
of common pleas of the county who shall appoint four suitable and competent 
freehold electors of the county, who shall in connection with the county 
commissioners constitute a building commission and serve until its comple
tion. Not more than two of such appointees shall be of the same political 
party. 

"Section 2334. The persons so appointed shall receive a reasonable 
compensation for the time actually employed, to be fixed by the court of 
common pleas and on its approval paid from the county treasury. Their 
compensation in the aggregate shall not exceed two and one-half per cent of 
the amount received by the county from taxes raised, or from the sale of 
bonds for the purpose of constructing the building." 
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These sections were originally section 1 of the act found in 98 0. L., page 53, 
which reads: 

"Section 1. That when the county commissioners of any county have 
determined under and by the authority of the statutes of the state of Ohio 
to erect a court house which shall cost Jtoexceed twenty-five thousand dollars and 
after the question of issuing the bonds of said county for the construction of 
said court house or other county building has been submitted to a vote of the 
electors of the county, and said question has been determined by said electors 
in the affirmative, said county commissioners shall, within thirty days after 
said election has been held and the results thereof determined, apply to the 
judge of the court of common pleas for said county, who shall appoint four 
suitable and competent freehold electors of said county, not more than two 
of whom shall be of the same political party, who shall, in connection with 
the county commissioners, constitute a building commission and who shall 
serve until the completion of said court house as contemplated herein. Said 
persons so appointed shall receive a 1·easonable compensation for the time act
ually employed by them; said compensation to be fixed by the court of com
mon pleas and paid out of the county treasury, on the approval of the common 
pleas court. Said compensation shall not in the aggregate, for said four per
sons, and their successors, exceed two and one-half (2~) per cent. of the amount 
received, by said county, from taxes raised for or from the sale of bonds issued 
for the purpose of building said court house, or other county building; said 
limitation on said compensation shall apply to persons now or hereafter 
appointed. * * * " 

It will be noted that the original act provided: 

"Said compensation shall not in the aggregate, for said four persons, 
and their successors, exceed two and one-half per cent of the amount received 
by said countv, from taxes mised for or from the sale of bonds issued for the Jntr
J)()Se of building said court hou.~e, or other county bui,ding." 

In section 2334 General Code the words "for the purpose of constructing a build
ing" q,ualify the words "from taxes raised" and therefore the compensation to be 
paid the building commissioners under this section is limited to two and one-half per 
cent. of the amount received by the county from taxes raised for the purpose of con
st~ucting the building and from money received by the county from the sale of bonds 
for the purpose of constructing the building. 

It is cleai·- that the $19,000 received from the insurance company in the case you 
submit, even though it should be paid into the general county fund and then trans
ferred to the infirmary building fund by authority of popular vote, is not and cannot 
be held to be money "from taxes raised * * * for the purpose of constructing 
the building." This being so I am forced to the conclusion that the maximum amount 
of compensation to be allowed the building commission referred to is two and one
half per cent. of the 865,000 raised from the sale of bonds and that said commission 
is not entitled to receive as his compensation any percentage of the 819,000 which 
was received from the insurance company to coYer the loss sustained in the destruc
tion by fire of the old building. 

Yery truly yours, 
JOSEPH :McGH~<;E, 

Attarney-General. 
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505. 

S:\IITH O:XE PER CE:XT. LA \\"-\\"HEX BOARD OF EDl"CATIOX :\lAY 
:\IAI\.E LEVY Ol"TSIDE OF THE LI:\IITATIOX OF SAID LAW. 

Although under the protisions of section 7630-1 and section 5649-4 G. C., a board 
of education is not authoized to levy taxes outside of the limitations of the Smith one per 
cent lJw for the purpose of paying the principc;l c;nd interest on bonds issued on 13 uotc 
of the electors for the pur]Jose of constructing a school btlilding, the constn1ction of which 
is made necesst:lry by the emergency mentioned in section 7630-1 G. C., unless it is not 
pracliwble to secure the funds nccesst:lry for the constn1ction of b-uch building tmrlcr the 
provisions of sections 7625 to 7630, inclusive, G. C., the right of the board of education 
to make such levy outside of the limitations of the Smith one per cent. lew should 1wt be 
denied where the legislation of the board of education with respect to S'Uch bond iss!tC show.~ 
a bona fide attempt on the ]Jart of the boord of education to bring the ]Jroceedings within 
the authority of so.id sections 7630-1 and 5649-4; and it further appears as IJ mailer of 
fact that said board of edumtion C(ln710l meet such bonds end the interest thereon by levie.s 
within the limitations of the Smith one ]Jer cent. law. 

CoLl:MBl:s, OHIO, Aug. 8, 1917. 

HoN. DEAN E. S·:ANLEY, Prosecuting Attorney, Lebanon, Ohio. 
DEAR Sm:-I have your communication under date of June 27, 1917, enclosing 

a couple of resolutions relating to a certain bond issue in the sum of $20,000, issued 
by the board of education ~f South Lebanon Yillage sehool di.strirt on n. vote of the 
electors of such school district. 

The first resolution is one under Ju.te of June 9, 1914, providing for the !mb'm~s
sion of said bond issue to the electors. This resolution recites the fact that the chief 
inspector of the department of workshops n.nu factories and public buildings has by 
order condemned the then school bu,ilding of the district and ordered its further use 
discontim~'ed. This resolution further determines that for the proper n.ccomodation 
of the pupils in the school of thP Rnid school district it is necessary to build and fur
nish a new school buildin!!:, P.nd that the board estim:j.tes that the amount of money 
req~<ired "~}1 be the sum of S20,000.00. T~s resolution further recites that the school 
fur:ds at the di,sposal of the boar<.l of education, or that can be ra.ised under section 
7629 and 7630 of the General Code of Ohio, are not sufficient to accomplish the pur
pose of constructing said school building, and 

"it is not practicable to raise such ftlnds in any other way, and that it is 
necessary that bonds of said district be issued in the amount of $20,000.00 
for the purpose of paying the expense thereof." 

Following these recitals the resolution provides for the submission of the ques
tion of such bond issue to the electors of the school district at an election to be held 
on July 21, 1914. 

This resolution does not contain the finding that it was not practicable to secure 
such funds for the purpose under any of the six sections of the General Code pre
ceding section 7630-1 General Code, because of the limits of taxation applicable to 
such school district. 

The resolution of the board of education providing for the issue of said bonds 
subsequent to the election authorizing the same, in directing the manner in which 
said bonds should be advertised for sale, among other things provides that the notice 
of such bond sale should state 
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"that said bonds are issued under the authority of sections 7625, 7626, 7627, 
7628, 7630-1 and 5649-4 of the General Code of Ohio and a vote of the electors 
of said district and of this resolution." 

The question submitted by you is whether or not tax levies made by. the board 
of education to meet and pay the principal and interest on these bonds are required 
to be within the fifteen mill limitation of the Smith one per cent law, or whether, on 
the other hand, such levies may be made without respect to the limitations of said 
law. . 

The question made by you resolves itself into the further question of whether the 
bonds above noted arc bonds legally issued under the provisions of section 7630-1 
Genera.! Code or not. If these bonds were legally a.uthorized under section 7630-1 
of the General Code then, by reason of the provisions of section 5649-4 of the General 
Code, tax levies to meet such indebtedness are not subject to the limitations of the 
Smith one per cent. law so-called. 

A consideration of the question here presented requires me to note briefly the 
different statutory provisions relating to the issue of bonds of a school district for 
the purpose of obtaining, constructing or improving school property. 

Under section 7629 General Code the board of education of a school district is 
authorized to issue bonds on its own initiative and without a vote of the electors of 
the school district for the purpose of obtaining or improving public school property. 
With respect to such bonds, however, this section contains the limitation that the 
board of education shall issue no greater amount of bonds in a year than would equal 
the aggregate of a tax at the rate of two mills for the next year preceding such issue. 

Section 7625 General Code authorizes a board of education to submit to a vote 
of the electors of a school district the question of issuing bonds for the purpose of pur
chasing ~ eite for constructing or repairing a school building. This section, however, 
as a condition to the right of the board of education to submit such question to the 
vote of the electors requires, among other things, that the board of education shall 
determine that the fm:ds at its disposal or that can be raised under the provisions of 
section 7629 are not sufficient to accompli::h the purpose. Section 7630-1 General 
Code provides as follows: 

"If a school house is wholly or partly destroyed by fire or other casualty, 
or if the use of any school house for its intended purpose is prohibited by any 
order of the chief inspector of workEhops and factories, and the board of 
education of the school district is without sufficient funds applicable to the 
purpose, with which to rebuild or repair such school house or to construct a 
new school house for the proper accommodation of the schools of the district, 
and it is not practicable to secure such funds under any of the six preceding 
section~ because of the limits of taxation applicable to such school distriut, 
~uch board of education may, subject to the provisions of sections seventy
six hur:dn:!d and twenty-six and seventy-six hundred and twenty-seven, and 
upon the approval of the electors in the manner provided by sections seventy
six hundred and twenty-five and seventy-six hundred and twenty-six issue 
bonds for the amount required for such purposes. For the payment of the 
principal and interest on such bonds and on bonds heretofore issued for the 
purpose herein mentioned and to provide a sinking fund for their final re
demption at maturity, sueh bottrd of education shall annually levy a tax 
as provided by law." 

An examination of the rc~olution of July fl, 1ll14, 'Providing for the submiHsion 
to the electors of South Lebanon \'illage R(·hool distri<'t of the question of Haid bond 
issue clearly indicates that the same contains all that is necessary for the submission 
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of the qucl;tion of a bond issue under section 7625 General Code. ·u the bonds in 
question are to be con~idered as' having been issued by the board of education pur
suant to a vote of the electors under this section, it follows from the provisions of 
sections 5649-2 and 5649-5b that tax levies made by the board of education for the 
purpose of meeting the principal and interest on said bonds are subject to the com
bined limitations of fifteen mifls for all purposes. The fact, however, that the ques
tion of said bond issue was submitted to the electors of South Lebanon village school 
district in conformity to the provisions of section 7625 General Code does not neces
sarily imply that the question of said bond issue was not also submitted to the electors 
in confonnity to the provisions of section 7630-1 of the General Code, and this for 
the reason that section 7630-1 among other things provides that bonds issued there
under shall be subject to the approval of the electors of the school district in the manner 
provided for in section 7625 General Code. 

The question whether or not the bonds in question were legally issued under 
section 7630-1 arises from the fact that the resolution providing for the submission 
of the question of this bond issue contained no finding to the effect that it was not 
practicable for the board of education to procure the funds needed for the purpose 
t{nder the provisions of sections 7625 to 7630, inclusive, because of the limitations 
of taxation applicable to such school district. 

'Ihe reEOlutions above referred to clearly states the emergency which confronted 
the board of education and which made necessary the construction of a new school 
building in this school district, and the only question is whether or not the board of 
educa~ion in failing to recite in said resolutions the fact that by reason of the limi
tations of taxation applicable to such school district it could not secure the necessary 
funds by an issue of bonds under sections 7625 to 7630 General Code, inclusive, put it
self in the position of issuing these bonds under sections 7625 et seq. and not otherwise. 

I 11m inclined to the view that although the fact that the board of education could 
not provide a levy sufficient for the purpose under the authority of sections 7625 to 
7630, inclt:sivc, was jurisdiction:1l to the authority of the board to issue bonds under 
the authmity of seetion 7630-1 General Code, it was not necessary for the board to 
make a specif.c finding of weh fad 011 itl'l record a:-; :1 c·omlitioll of its Ji~ht to issnc 
bonds uudcr the latter Hection. 

In thiH c·om:cction it will be noted that before a board of education can issue 
bonds under section 7625 and 7626 Ge1:eral Code it must in its resolqtion submitting 
the question of the bond issue to the electors under section 7625 determine the fact 
that the funds at its disposal, or that can be raised by a bond issue under section 7629, 
are not sufficient for the purpose. There is nothing in the provisions of section 7630-1 
which require the board of education to determine that it cannot raise sufficient funds 
by proceeding ur.der section 7629 or section 7625 et seq. as a condition to its right 
to i~sue bor.ds under. section 7630-1. In one case it is the determipation of a fact 
which gives the board of education the right to proceed. In the other case it is the 
existence of the fact. 

The case of Lima v. McBride, 34 0. S. 338, is, I belieYe, in point on this question. 
In that case the question was whether a certain tax levy made by the county com
missioners of Allen county, Ohio, for road purposes, which was carried into the record 
in general terms, was a levy under a statute providing for a special tax levy for cer
tain emergency road repairs, or whether the levy was one made under a more general 
statute authorizing the county commissioners to levy taxes for road purposes. The 
syllabus in· this case reads as follows: 

"2. Where the county commissioners, intending to make a levy of 
taxc::; for road purposes, under the act of April 30, 1869 (66 0. L. 60), cause 
::;ueh levy to be entered on the record, in general terms, the tax will not be 

l:i -Yo!. II-A. G. 
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regarded as innlid, or made under the act of 1877 (74 0. L. 92), on the mere 
ground that the record does not ohow the existence of facts which warranted 
the levy under the former act." 

In an opinion to Hon. Freel. W. 1\fcCoy, prosecuting attorney, Carrollton, Ohio, 
under date of July 19, 1915, my predece~EOr, Hon. Edward C. Turner, addressing 
himself to a concrete question similar to that here presented, said: 

"It will be observed that under the provisions of section 7630-1 G. C., 
the authority conferred by said section on said board of education may not 
be invoked by oaid board unlees it finds that it is unable to provide a levy 
sufficient for the aforesaid purpose, under authority of sections 7625 to 7630, 
inclusive, of the General Code, because of the limits on tax levies applicable 
to said district. In other words, if the aggregate levy for said distri.ct for the 
year 1915, and thereafter, including said sinking fund levy, will not exceed the 
15 mill limitation above referred to, the authority conferred on said board 
of education by section 7630-1 G. C., and section 5649-4 G. C., as amended, 
may not be invoked. 

Inasmuch, however, as the aforesaid bonds were issued by said board 
of education for the purpose of constructing a new school building, in com
pliance with the order of the state inspector of workshops and factories, I 
am of the opinion that, if the said board of education finds that said sinking 
fund levy cannot be m::~de without exceeding said fifteen mill limitation, 
said board may make mid levy under authority of s9.id sections 7630-1 G. C., 
and 5649-1 G. C., as amended, irrespective of the limits provided by sections 
5649-2 to 5649-5b, inclusive, of the Geneml Code, and referred to in said 
section 5649-4, G. C.; as amended." 

(Opinions of the Attorney-General, 1915, Vol. li, 1263.) 

As above noted, the resolution of the hoard of education providing for the issue 
of bonds in question after the vote of the electors of the school district authorizing 
the same, recites among other things that said honds arc issued under the authority 
of sections 7630-1 and 5649-4, General Code. 

I do not feel called upon to determine in this opinion just how far, if at all, with 
respect to school bonds issued on a vote of the electors one resolution of the board of 
education pertaining thereto can be helped out with respect to the matter of essential 
averments by recitals in another resolution pertaining to the said issue. Neither do I 
feel it necessary to here determine the question whether under the provisions of section 
7630-1 the finding that it is not practicable for the board of education to procure funds 
under any of the six sections immediately preceding said section because of the limits 
of taxation applicable to such school district should properly be incorporated in the 
resolution submitting the question of the bond issue to a vote of the electors or in the 
resolution providing for the issue of bonds after such vote is taken. In other words, 
I do not find it necessary to determine here whether section 7630-1 is essentially a 
bond-issuing statute or a statute providing for the levy of taxes. I do hold that the 
record relating to this particular bond issue, taken as a whole, shows a bona fide at
tempt upon the part of the board of education to issue these bonds under the authority 
of section 7630-1 General Code, and applying in this case to the record of the proceed
ings of the board of education the rule adopted in the case of Lima v. McBride, su_Jra, 
with respect to the constnwtion of the record of proceedings of inferior tribunals, I am 
constrained to the opinion that this bond issue can be sustained as one under the au
thority of section 7630-1 General Code, and that under the express terms of section 
5649-4 General Code the board of education of said school district, if it finds that it 
cannot make a sufficient levy to pay the interest on said bonds and to create a sinking 



ATTORJ."<EY -GEXERAL. 1443 

fund to redeem such bonds as they mature within the fifteen-mill limitation of the 
Smith one percent law, may make said levy without respect to the limitations of said 
law. 

506. 

Very truly yours, 
JosEPH McGHEE, 

Attorney..(}eneral. 

SECRETARY OF STATE BOARD OF EMBALMING EXAMINERS-WHEN 
TERM EXPIRES-COMPENSATION. 

The old sccre/artJ of the slate board of embalming examiners should tum over the affairs 
of the office at the end of his term and such old secretary can receive no compensation for 
senices 1Jerformed after the old board has ceased to exist. 

CoLUMBus, Omo, August 9, 1917. 

HoN. ll. G. JoNER, President Ohio State Board of Embalming Examiners, 277 East 
Broad St., Columbus, Ohio. 

DEAR Srn:-Jn your communication you submit for my opinion the following: 

"At what time will the secretary of the old board turn over the affairs 
of his office to his successor and if it can be done after the annual meeting of 
the board ran he, the old secretary, draw any compensation for intervening 
time?" 

General Code sPction 1335, as amended in 107 0. L., 655, provides that there 
shall be a state board of embalming examiners which shall consist of five members; 
that the president nnd secretary of the state board of health shall be e:r officio advisory 
members of the hoard; anti that the other three members of the board shall be residents 
of Ohio who have had at least five consecutive years of experience in the practice of 
embalming and the preparation and disposition of the dead. 

General Code section 1336 G. C., as amended in 107 0. L., 655, provides that 
the members of the present state board of embalming examiners, with the exception 
of the president and secretary of the state board of health, shall continue in office until 
the terms for which they were appointed shall expire. Said section before it was amend
ed, as above mentioned, provided that the board should consist of three members, 
each of whom was appointed by the governor for the term of three years from the Erst 
day of July following his appointment. The present section further provides that 
the governor may appoint a member to serve for three years from the first day of July 
of the year of his appointment, so that the board, as i,t is now constituted, consists of 
the three members who composed the old board, one of which having been re-appointed 
by the governor. Inasmuch as the laws providing for the state board of health have 
been repealed, and there being now no president and secretary of the state board of 
health, no other members except the three above mentioned have qualified to serve 
on the present board of state embalming examiners, but those who have qualified are 
a quorum for the transaction of all necessary business. 

Flection 1338 G. C. provides that: 

"On the second Tuesday of July of each year the state board of embalming 
caxminers shall organize and elect from their number, a president and sec
retary-treasurer. The president shall serve for a term of one year and un~il his 
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successor is elected and qualified. The secretary-treasurer shall serve during the 
pleasure of the board and shall keep a complete record of the transactions of 
the board, collect all moneys and perform any other duties required by the 
board. * * * The board shall from time to time make and adopt rules, 
regulations and by-laws, for its government not inconsistent with the laws 
of this state and the United States. Two members shall constitute a quorum 
at all meetings of said board." 

The board thus created is a new board. The board as it formerly stood has been 
abolished and with the abolition of the old board also is terminated the terms of the 
officers of the old board. That is to say, when the board ceased to exist which had 
employed the secretary, the sec;~tary's term then ceased and he should turn over to 
the new secretary-treasurer whatever books or affairs of his office there was in his 
possession. He can receive no compensation for any services performed after the end 
of his term. A new secretary, having been eiected at the annual meeting, is in charge 
of the affairs of the office and is the only person who can draw compensation as such 
secretary. 

AnSwer.ing your question, then, I advise you that the old secretary should turn 
over the affaj,rs of the office at the end of his term and that he can receive no compen
sation for services rendered since that time. 

507. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY SURVEYOR-APPOINTED TO FILL VACANCY-HOI .. DS OFFICE 
UNTIL SUCCESSOR ELECTED AND QUALIFIED. 

A county sur.veyor appointed to fill a vacancy caused by the death of the one elected 
to said office will hold the office until his successor is elected and until he qualifies for the 
position according to law, and he holds as a de jure officer and not as a de facto officer. 
His acts are legal and he is entitled to the salary provided for said office. 

CoLUMBus, 0 :Hw, Aug. 9, 1917. 

RoN. CHARLES M. GoRDoN, Member House of Representatives, Georgetown, Ohio. 
DEAR SJR:-I have your communication of July 10, 1917, which reads as follows: 

"Mr. Carl Thomas who is at present acting as county surveyor for this 
county was appointed by the county commissioners to fill a vacancy in the 
county surveyor's office caused last summer by the death of county surveyor 
John R. Moore. The appointment was until his successor was elected and quali
fied. Mr. Thomas was elected last fall (in November) to- fill the vacancy 
which will expire on the first of September, 1917. Mr. Thomas since his 
election to fill this vacancy has continued to fill the office of county surveyor 
but has never given bond nor been sworn into office to fill the vacancy from 
the time of his election until the present time. Will the work he has performed 
on disputed farm lines be legal and will the work he has performed as county 
engineer be legal? Can he legally draw his salary under such circumstances? 
If his acts are not legal will he be compelled to pay back what money he 
has drawn from the county treasury as county surveyor?" 

And not being quite certain as to whether Mr. Thomas gave a bond and took 
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the oath of office at the time he was appointed to fill the vacancy of John R. Moore, 
deceased, upon my request you wrote me further under date of July 31, 1917, stating 
that Mr. Thomas did take oath and give bond when he was appointed to take the 
place of John R. Moore, deceased. The facts in the matter submitted to me for con
sideration, then, are about as follows: 

John R. Moore, county surveyor of Brown county, whose term would have ex
pired in September, 1917, died some time during the summer of 1916. Carl Thomas 
was appointed as county surveyor to fill the vacancy and qualified according to law. 
Then at the November election 1917 the said Carl Thomas was elected to complete 
the unexpired term of Mr. Moore, but since said election he has taken no oath or 
given no bond and therefore has not qualified according to law. Your question upon 
these facts is as to what the status of matters is in your county due to the above facts. 

Section 10 General Code provides, in part, as follows: 

"* * * Unless otherwise provided by law, such successor shall be 
elected for the unexpired term at the first general election for the office which 
is vacant that occurs more than thirty days a:fter the vacancy shall have 
occurred. * * *" 

From this provision it is readily seen that the correct procedure was followed 
in electing s01~1e one to fill the unexpired term of Mr. Moore; that is, the appointment 
lasts no longer than up until the time of the next general election for the office which 
is vacant, when some one to fill the vacancy must be elected. 

Section 10 also provides as follows: 

"When an elective office becomes vacant, and is filled by appointment, 
such appointee shall hold the office until his successor is elected and qualified." 

From this provision it is noted that the person appointed to fill a vacancy shall 
hold the office until his successor, that is, the succc>:;sor of the one appointed, is elected 
and qualified. That is, Mr. Thomas would, in the first instance, hold his appoint
ment up until the election in November, 1917; but further, under the provision above 
quoted, Mr. Thomas would hold his appointment up until his successor is elected and 
qualified. Notice the provision is not only until his successor iR elected, but until his 
successor is elected and qualified. Hence, 1\Ir. Thomas would hold the office under 
nnd by virtue of his appointment so long as a pc>rson is no· elected and docs not qualify 
to succeed him. 

In the case submitted by you Mr. Thomas was elected to succeed himself, but it 
is my opinion that the san1c principle of law would apply in the case submitted by 
you as if some other person were elected at the November election in 1917 to succeed 
Mr. Thomas. If this assumption is correct, then Mr. Thomas, the appointee, would 
hold the office under and by virtue of his appointment up until the time that Mr. 
Thomas, the person elected, shall qualify; and as Mr. Thomas, the one elected to 
succeed Mr. Thomas, the appointee, has not yet qualified, Carl Thomas is still per
forming the duties of county surveyor under and by virtue of his appointment made 
in the summer of 1916. 

Further, Mr. Thomas is an officer de >ure and not merely an officer de facto. That 
is, he is performing the duties of his office as a matter of right just the same as any 
other legally elected or appointed officer would perform the duties of his office. To 
substantiate this legal proposition I will merely call attention to the case of State ex 
rei. v. Howe, 25 0. S. 588. 

With the above conclusion in mind the answers to your questions are readily 
given. All the work that Mr. Thomas has performed up to the present time is legal 
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and indisputable, and he is entitled to draw the salary provided by law for his services 
so rendered as county surveyor. It follows from this, of course, that the county can 
not recover the money which it has paid to him for services rendered. 

508. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TEXT BOOKS-WHAT BOARD HAS POWER TO ADOPT SAME. 

Genercl Code section 7706-2, which provides that county and district superinten
dents shall recommend text books to county boards of ed11cation, does not repeal by im
plication the provisions of·section 771~ which git•es the power to adopt text books to diH
trict boards of education. 

A co11nty board of education has no ]lOWer to adopt a text book mul therefore any 
recommendations to it of text books should iu 1111"n /)(' refen·rd to the 1•a.rrYi1tH di.,f?·ict. boardH 
of echtcotion of the county school 'district. 

COLllli!BUR, Omo, Augu~t n, 1917. 

HoN. M~'LL G. UNDERWOOD, Proscculi1t(] Attorney, New Lexington, Ohio. 
DRAR Rm:-Yom request for my opinion contttins the following languagP: 

"Does section 7706-2 repcttl section 7713 hy implication'! Under this 
new section where does the power of selecting text hooks lie? If not given 
to the county board of education, what powers does this new section of the 
law giyc to the county board in reference to the selection of text hookR'?'' 

Section 7706-2 of the General Code, as amended in 107 0. L. 624, reacls as fol
lows: 

"It shall be the duty of the county superintendent, district superintend
ents to recommend to the county board of education such text books aml 
courses of study as are most suitable for adoption." 

No where in our school Jaws is the county board of education given authority 
to adopt or purchase text books and it cannot be inferred that authority to so adopt 
or purchase same is given to the county board from the mere fact that the county and 
district superintendents are directed to recommend same to such board as most. suit
able for adoption. 

Said section, prior to its amendment, above noted, and found in 104 0. L. 133, 
read.as follows: 

"It shall be the duty of the district superintendent to recommend to 
the village and rural boards of education within such district, such text hooks 
am\ courses as are most suitable for adoption." 

It is noted that as distinquished from the section as it now reads, the section 
formerly provided that the district superintendents should recommend text books 
to the village and rural boards of education. This for the reason that the village 
and rural boards of education were the boards of education authorized by law to adopt 
text books and the district superintendents having the general supervision of the 
schools of the district, which include the districts controlled by the various boards 
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of education, ~ave ~uch superintendents special knowled~e of the particular needs 
of sueh srhool~, which knowledge ~hould hr v::>.luable to the various boards of educa
tion when the question of the adoption of text books was under conFideration. 

Seetion 7713 of the General Code provides: 

"At a regular meeting-, held between the first :\londay in February and 
the first :\fonday in August, each board of education shall determine by a 
majority vote of all members elected the studies to be pursued and which of 
such text books so filed shall be used in the schools under its control. But 
no text books now in use or hereafter adopted shall be changed, nor any part 
thereof altered or revised, nor any other text book be substituted therefor 
for five years after the date of the selection and adoption thereof, as shown 
by the official records of such boards, except by the consent at a regular meet
ing, of five-sixths of all members elected thereto. Books so submitted shall 
be adopted for the full term of five years." 

Earh bottrd of education mentioned in the above section means the board of 
education having control of the schools of the various districts, but does not include 
the county board of education and, as noted above, the county board of education 
has no power to adopt text books. 

In opinion No. 1838, found in Opinions of the Attorney-General for 1916, Vol. 2, 
page 1357, section 7706-2, as found in 104 0. L. 133, was under consideration, and it 
was held that while the district superintendent had a right to recommend text books 
he had no power or authority to adopt or cause to be adopted any particular text 
book or books. I agree with the reasoning and the holding in said opinion and believe 
that the same has a bearing upon the questions presented by you, for under the lan
guage of section 7706-2, as now four,d in 107 0. L. page 624, t1ll that the county and 
district superinterdents arc authorized to do with reference to text books and courses 
of study is to rec01mncnd same. Just why the legislature provided that the recom
mendation should be made to the county board of education is not clear. Only :>.n 
inferer.re us to frid intention can be dr:;.wn ar.d that is that ina~mueh :ls the county 
board oi education occupies a sort of supervisory capacity over the school diRtrif'tR 
of the cot'nty, ar.d iraum·ch t:s the county bo~rd of education elects the county Hn

peJintcndent, who has gcr.eral supervision of the schools of the county, it must be 
in~erred that the legislature intended the county board of education to in turn recom
mer.d to the various boards of education for adoption such text books and courses 
of study as is recommer.ded to it by the county and district superintendents. ~o 
other conclusion can be drawn, but the fact that it is provided that such recommen
dation shall be made does not authorize the county board of education to adopt text 
books, and the same cannot be taken as a repeal of any part of the langmtge of section 
7713. 

So that, answerin~ your questions speeifically, I advise you: 

(l) That section 7706-2 does not repeal by implication section 771:3 of 
the General Code. 

(2) That the power of selecting text books lies with the various dis
trict boards of education and not the county board of education. 

(3) That the only power the county board of education can have is 
to rcccmmer.d text books to the varoius district boards. 

Very truly yours, 
JOSEPH 1\IcGHEE, 

Allorney-Gencr~J/. 
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509. 

TAX COMMISSION-"ROAD BED" AND "MAIN TRACK" AS USED IN 
SECTION 5430 DEFINED-OPINION No. 388 MODIFIED. 

1. The established practice of the tax commission by which the term "roadbed" as 
used in section 5430 General Code is limited in application to improvements placed on 
real estate for the purpose of supporting tracks is correct and should be followed in the future 
so far as the general features of it are concerned. 

2. There is grave doubt as to the power of the commission to single out one track 
and call it the "main track" for the purposes of section 5430 General Code; but in the ab
sence of complaint that practice may also be followed, though primarily the phrase "main 
track" means all tracks which are in point of fact "main tracks" as distinguished from 
side tracks, switches, turnouts, etc. 

3. The practice of the commission which in effect localizes the roadbed underlying 
all tracks, excepting the single or first main track, and apportions only the latter on the 
mileage basis cannot be supported under section 5430 General Code; and in the future 
the commission should apportion the value ()f all the roadbeds on the mileage basis, whether 
such roadbed underlies the main track or side tracks, turnouts, etc. 

4. Opinion No. 388 is modified in so far as it is inconsi.~tent 1uith this opinion, and 
particularly in so far a.~ it purports to frame a definition of the term "roadbed." 

CoLUMBus, OHio, August 9, 1917. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! am in receipt of your letter of July 7, 1917, requesting a recon
sideration of a certain part of my opinion No. 388 given to the tax commission under 
date of June 8, 1917, and relating in the main to the· apportionment of property of 
railroad companies to counties and taxing districts therein. In that opinion the word 
"road-bed" was defined as including the land itself and as referring to a strip of 
land sufficient to accommodate the necessary tracks of the railroad-in other words 
as substantially synonymous with the term "right of way." . 

You submit in your last letter a brief summary of the requirements of the tax 
commission of Ohio made in the form prescribed by it for the return of real estate 
and personal property by railroads. From this it is apparent that the commission has 
not exactly placed a definition on the term "road-bed," but has used the term "road
way" so as to include the following: 

"roadbed, embankments, cuts, slopes, and fills and devices for the pro
tection of the road, such as walls, breakwaters, levees, canals and dams; tun
nels, bridges, trestles and culverts; ties, rails, frogs and switches; track fasten
ings and appurtenances; fences crossings, cattleguards, and signs; but not the 
value of the land. * * * " 

The definition which was given in the former opinion was based exclusively upon 
an interpretation of the decision in the case of Railway Company v. Hynicka, 4 N. P. 
N. 8., 345, affirmed without report in Hynicka v. Railway Co., 77 0. S., 628. Hoff
heimer, J., in his opinion in this ca.se did hold rather clearly that not only "road-bed," 
whatever meaning be attached to that term, but all real estate necessary to the "daily 
running operations of the road" was to be averaged and apportioned on the mileage 
basis. (Sec page 353.) In other words, the learned judge evidently supposed that all 
real estate necessary to the da,ily running operation of the road wa.s to be apportioned. 

Of course this view involved a manifest error as old section 2774, which the court 
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was then applying, did not authorize the apportionment of all property necessary to 
the daily running operation, but was in terms exactly the same in this particular as 
present section 5430. 

In justification for Judge Hoffheimer's error, at this point it is to be observed that 
he was following the dictum of Bradbury, J., in Railroad Company v. Commissioners, 
48 0. S., 249, wherein, speaking of section 2774-which was then in exactly the same 
language as is now found in section 5430 General Code-he said: 

* * * "This section provides that such proportion of the entire prop
erty of a railroad, (except realty not necessary to its daily running operations) 
shall be taxed in each district through which it runs, as the length of the road 
in such district bears to its whole length." 

It will be seen that Judge Bradbury also supposed that all real estate necessary 
to the daily nmning operations of a railroad would be apportioned on the mileage 
basis. 

This discrepancy was observed when tlie other opinion was prepared and the 
thought in my mind was to reconcile these dicta with the statutes as they actually 
appeared by putting on the word "road-bed" such interpretation as would include 
practically the entire right of way. 

This feature of the former opinion was not essential to the main inquiry then con
sidered and answered. 

The practice of the commission is not consistent with the former opinion nor with 
the dicta upon which it was based. In reconsidering the present question it is obvious 
that I must first determine whether and to what extent the decisions referred to are 
binding and should be followed. 

I have already said "they seem to rest on a misapprehension of what the statute 
provides. In addition to this fact, however, an examination of both decisions show 
that the propositions laid down by the two courts in their respective decisions were in 
neither case essential to the points to be decided therein. 

In Railway Company v. Commissioners the only question was as to whether or 
not the one mile assessment pike tax was properly levied upon the assessed value of 
the property of a railroad within the bounds of the road. No question as to what should 
actually have been done under the railroad tax statutes was raised in the case, though 
the alleged inequality and unfairness of the statutes were referred to in the argument 
thus evoking the remarks of Judge Bradbury. 

In Railway Company v. Hynicka the question was as to whether the value of a 
bridge across the Ohio river had entered into the valuation made by the county auditor 
under the railroad property tax sections, i. e., whether it was property used in the daily 
running operations or was separate. and distinct property like the bridge in the case of 
Cowen v. Aldridge, 114 Fed. Rep., 44. The latter bridge was a toll bridge and as such 
was held not properly included within the property to be assessed by the local auditor 
or the board of auditors. 

In Railway Company v. Hynicka the county auditor had attempted to place so 
much of the value of the bridge as was represented by that part of it which lay within 
the territorial limits of Ohio upon the duplicate as omitted property for the reasons 
above stated. All that it was necessary for the court to conclude was that it was prop
erty used in the daily running operations of the railroad, and therefore had been already 
assessed for the year in controversy. 

The gratuitous remarks of the court to the effect that all property used in the daily 
running operations was apportioned on the mileage basis was not essential to the de
cision. 

I conclude, therefore, that the cases referred to do not answer the question now 
under discussion and that I may with propriety consider the question on its merits. 
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A~ I have intimated in thi~ opinion and held in the former opinion, no real estate 
as such, whether used in the daily running operatim:s or not, is to be apportioned on 
the mileag_e basis unless it constitut€S either "rr.ain track, read-bed or power house." 

The ccn:miEsion's interpretation of the word "read-bed" appears to be that which 
limits the application of the term to improvements on the real estate. This is the 
natural and prin:ary meaning of the term. A n:ere strip of land secured for the pur
pose of building a roadbed is not in this sense a roadbed. The latter comes into exist
ence only when the railrot:.d comr:any has put ballast consisting of gravel or stone, or 
culverts and bridges, and the like upcn the land for the purpcse of supporting the 
track at the proper grade. Of course, in one sense, such material \\hen in place nat
urally beccmes a part of the real estate, but it is not so considered for the purpose 
under discussion. 

Is this the meaning of the term "roadbed" as used in section 5430 General Code'! 
On the face of section 5430 itself, there is support for this meanin!!: in the immediate 
context which is: 

"rolling stock, m:1in traek, roadb€!d, power houses, poles, wires, snppliPs. 
etc." 

All the other things mentioned in this <;ategory have in t.:ommon the attribute of being, 
or of having been in the first instance, personal property. Those most nearly like 
roadbed, i. e., "main track" and "power houses" haYe in common the additional 
attribute of being improvements on real estate. 

If I were to b:1se my opinion ort section 5430 alone then I would come to the con
clusion without further thought that the commission's interpretation is right. 

It is only when other considerations are evoked that any doubt is raised. In 
the first place the term "roadbed" as used in similar statutes in other states has not 
been uniformly interpreted. Consistent with the commission's interpretation and 
that which I would place on the section standing by itself are the followin!!: eases: 

Cass County v. C. I3. & Q. R. R. Co., 25 Neb. 348; 
Railroad Compa.ny v. Board of Equalization GO Cal. 12; 
City of Shreveport v. Shreveport Belt R. R. Co., 107 La. 7R5; 
Attorney-General v. Detroit, 148 Mich. 71; 
RE: New York Bay R. R. Co., 75 N. J. Law 380; 
Railroad Co. v. Stockton, 149 Cal. 83; 
Skiles v. Hailway Co., 130 Mo. App. 162; 

Opposed to it and consistent with the idea that th" tmm "roadbed" inf'ludes the 
real estate itself are the following: 

Hayes v. Railroad Co., 135 Mo. 618; 
Meadows v. Pac. Life Ins. Co. of California, 129 1\lo. 7G; 
Railroad Co. v. Railway Co., 87 Ala. 520; 
Osgood v. U. S. Health & Ac. Ins. Co., 76 N. H. 475; 
:\1cClure v. Great West. Ac. Association, 133 Iowa 224; 
Hail way Co. v. Patterson, 122 Tenn. 1; 
Railway Co. v. Grayson, 72 Ark. 119. 

Not all of these cases are in point. Possibly all of the cases on the other side 
are to be distinguished. However, it is fair to say that whatever be the weight of 
authority the term "roadbed" has not been universally regarded as having any such 
definite and fixed meaning as to preclude either definition. 

Again, I find the term "roadbed" in a..nother law relating to railroads wherein 



ATTORNEY -GENERAL. 1451 

it clearly refers to land. I refer to the sections relating to the appropriation of private 
property by railroads and particularly to those under favor of which a railroad com
pany may appropriate an unfinished roadbed owned or claimed by another railroad 
company or companies and not used for a period of five years. (Sections 11076 et 
seq. General Code.) Section 11083 General Code defines roadbed as used in these 
sections as including "rights of way, depot grounds, and other easements connected 
therewith." 

It is manifest, however, that this statutory u~e of the tem1 is a conventional one. 
I do not deem it necessary to go into an extended. discussion of the decisions which 

have been or may be cited. It i:; ~ufficient to obsen•e that the better reasoning sup
ports the commission's interpretation; but even if there were some doubt about this 
that interpretation has, a:; you have informed me, been followed and applied by the 
conunission ever since it came into existence. An establi~hed executive interpreta
tion of even a doubtful statute ought not to be disturbed by the courts unle;;s it is 
based in a manifestly erroneous conception thereof. In this case I not only do not 
think the commission's interpretation is not wtwre.nted by statute, but believe lhal 
it is, at the very least, the better interpretation thereof; in point of fact I think it i:s 
mther clearly true that it is the only true and correct interpretation of the section. 

For the reason then that section 5430 General Code on its face indicates that the 
word "road bed" is used in the sense of something put upon the land;· because that is 
the natural meaning of the term; because the apparent weight of jt.ldicial opinion 
under similar statutes support this definition; because the two cases containing dicta, 
which it is difficult to reconcile with this view, are not authoritative; and because, 
finally, even if it were possible to raise n doubt as to the interpretation of the section 
by the consideration of extraneous circumstances, such doubt should be resolved in 
favor of that interpretation of the section which has been adopted and followed for 
years by the tax commission. 

I conclude that th,e blank forms in use by the commission as reflecting upon the 
practical application to be given to the section in this particular are proper. 

Your letter, though not specifically requesting my opinion thereon, also raises 
the question as to the propriety of the comw..issiun's treatment of the term "main 
track" as used in section 5430. The commission has divided all tracks into the fol
lowing classes: 

"Main track, second main track, branches, yard tracks; sidings, switches 
and turnouts." 

The statement of the commission is that according to its practice. 

"A valuation per mile is placed upon the second, third, fourth and fifth 
tracks if so many are operated, and also upon the sidings, yard tracks and 
switches, and the valuation of these tracks is assigned to the county and 
taxing district in which they are located or through which said tracks run. 

"The value of the single first main track is treated as 'Other Property' 
and distributed in accordance with the method outlined thereunder. 

"In the apportionment of the valuation of railroad companies 'Other 
Property'. includes the value of main track (single), roadbed, power houses, 
telegraph and telephone lines, moneys, credits and investments and other 
intangible capital. 'Other Property,' which consists of the two items just 
named, is distributed over the entire mileage (single main track) to each 
taxing district in the proportion the miles of main track therein bears to 
the entire length of the road in the state." 

The question which is now raioed in my mind is in part suggested by section 
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8745 General Code, an old section which has been in force side by side with the rail
road taxation sections for a number of years, and which provides as follows: 

"Any railroad company may maintain and operate, or construct, main
tain and operate a railroad, with such main tracks, not exceeding six and 
such side tracks, turnouts, offices, depots, round-houses * * * and 
other necessary appliances, as it deems necessary, between the points named 
in its articles of incorporation * * * " 

In short, the commission J{as assumed that but one track is a main track con
sistently with the use of the term in section 5430 in the singular number, whereas 
section 8745 assumes and provides that there may be more than one main track, dis
tinguishing such tracks from such other tracks as are comprised in the classification 

· of "sidings, turnouts, switches," etc., all of which are tracks of another character. 
Members of the commission have verbally pointed out to a representative of this 

department that it would seem to be unfair to distribute on the basis of mileage the 
value of more than one main track, because on that basis a county through which a 
division of a railroad having but one main track might run, would share the value of 
an additional main track located in another county. That is to say, assuming, which 
is perhaps the case, that the Pittsburgh, Chicago, Cincinnati & St. Louis Railroad 
Company operates four main tracks east of Columbus and only two on any of its 
divisions west of Columbus, the commission practically would leave the additional 
value arising from the extra main tracks in the counties where such tracks are located; 
whereas the contrary application of the statute would bring into the western counties 
a part of the value represented by the tracks lying in the eastern counties. 

This question is much more troublesome than that relating to the term "road
bed." I do not think that the natural meaning of the phrase· "main track" can be 
limited to a single track; so that, in this instance, the commission's interpretation 
lacks at least one of the sanctions which support its interpretation of the word "road
bed." I do not know how it is possible to determine which of two or more tracks on 
which traffic is continually moving in one direction or another is the "first main track." 
Where, for example, one track carries all the eastern-bound traffic and the other the 
western-bound traffic one is as much a "main track" as the other. It is obvious that 
the commission's selection of one track under these circUillStances is made upon a 
more or less arbitrary basis for the purpose of avoiding the supposed inequality of 
applying the statute in the other way. 

I am not so sure that the commission has not power, and that it is its duty, to 
obviate the injustice, which the commission fears, in another way. Section 5431 
provides that if the line of a railroad company is divided into sepamte divisions or 
branches. 

"* * * so much of the rolling stock thereof as belongs to or is used 
solely upon such divisions or branches shall be apportioned in like manner 
to the county, or counties, and to each taxing district therein, through which 
such branch or division runs. * * *" 

While this section in terms relates only to the apportionment of rolling stock, 
in my opinion it establishes a principle that the commission may adhere to for the 
apportionment of other things. 

I agree with the commission that the statute as a whole was not intended to give 
to the counties through which one separate division or relatively unimportant branch 
runs the benefit of the great value inhering in the tracks on the main trunk line. For 
example, the New York Central Lines between Cleveland and Toledo are operated 
over two divisions. The main division, which is a four-track line,. runs via Sandusky, 
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What is locally known as the "Southern Division," which is a single-track line, runs via 
Norwalk and Fremont. I agree that Huron county, for example, in which no part 
of the trunk line lies, ought not t() reap any advantage from the fact that what may 
be termed a "part of the main line" is located within its borders and the fact that 
one of the main Jines has four tracks. 

It would seem, however, that if section 5431 be liberally interpretated the com
mission migl1t regard the "Southern Division" as a separate unit for the purpose of 
apportioning the value of the single main track thereof, and apportion the main track 
on the trunk line to those counties in which that line is located on the mileage basis. 

Of course the commission's method of handling this problem comes to precisely 
the same result as would be the case if different terminology were used, for, as I under
stand it, the commission gets a value per mile for all tracks, which is applied uniformly 
in all counties and taxing districts. Where the same number of main tracks exists 
throughout a division this would come to the same thing as apportioning the value 
of the main track on the mileage basis; but it is true that if the same number of main 
tracks does not exist throughout a division there would be a substantial difference 
between the commission's method of apportioning track values and that suggested 
by the opposite interpretation of the statute. 

The commission's interpretation, however, as observed, has the support of the 
fact that the phrase in the statute is in the singular number. 

On the whole, I see no objection to the commission's going through, for the pres
ent at least, with its established scheme of using a single track as a "main track" so 
long as no question is raised by any railroad or county auditor. This is because the 
established practice ought not to be upset except for sufficient reason. I must say, 
however, that if the question were a new one I should be inclined strongly to advise 
the commission that the phrase "main track"_includes all main tracks, and is not lim
ited to a "first main track." 

I have not referred to the question respecting main tracks solely because it is 
raised by the statement transmitted to me by the commission respecting its method 
of operation in the past, but also because another application of the phrase "roadbed" 
as used in the section is here involved. I have heretofore approved the commission's 
definition of roadbed in general; however, I find myself unable t() approve it without 
qualification, for it is apparent from the information furnished me by the commission 
that you have been apportioning as "roadbed" only the sub-structure of the "first 
track." This appears from the following: 

"TRACKS AND ROADWAY: 

"Under this heading a return is required of the number of miles and the 
true and actual value per mile of all tracks owned or leased by the company, 
located in each county and taxing district through which the road runs in the 
state of Ohio. For the purpose of this return railway tracks are defined as 
follows: Main track, second main track, branches, yard tracks, sidings, 
and switches and turnouts. 

"The valuation per mile of treck is to include the value of roadbed, em
bankments, cuts, slopes and fills and devices for the protection of the road, 
such as walls, breakwaters, 1evees, canals and dams; tunnels, bridges, trestles 
and culverts; ties, rails, frogs and switches; track fastenings and appurtenances; 
fences, crossings cattle guards and signs; but not the value of the land. • • 

"A valuation per mile is placed upon the second, third, fourth and fifth 
tracks if so many are operated, and also upon the sidings, yard tracks and 
switches, and the valuation of these tracks is assigned to the county and 
taxing district in which they arc located or through which said tracks run . 
• • *" 
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These statements in connection with others which have previously been quoted 
raise some question in my mind as to the commission's method of procedure, but it 
would seem to be as follows: 

The commission does not separate in the form of return prepared by it the value 
of the tracks as such from the value of the roadbed, but all are lumped together as 
"tracks and roadway" and the valuation per mile is put upom them as main, second, 
third, fourth and fifth t1acks, and as sidings, yard tracks and switches. In other 
words, it appears that what is properly comprised within the meaning of "roadbed" 
is treated by the commission for convenience as part of the value of an entire thing 
called "tracks and roadway," and that this value is divided into first, track, second 
track, etc.; and that only the value of the "first track" is apportioned. 

If this is true, then it would follow as a practical result that the value of the road
bed underlying the second track and other additional main tracks, and the value of 
the roadbed underlying switches, yard trn.cks, turnouts, and the like, would be local- . 
ized instead of distributed and proportioned to the length of the road. I cannot find 
any justification for this in section 5430, unless it be in the mere fact that the word 
"roadbed" follows the phrase "main track" and is influenced in its meaning thereby. 
That is to say, the commission's interpretation of the section would read as follows: 

"* * * and so th~t the rolling stock, main track, and the roadbed there
under, power houses, poles, wires, supplies, * * * shall be apportioned 
in like proportion that the length of the road in such county bears to the entire 
length thereof, * * * etc." 

It seems to me that if the legislature had meant tlus result it would have used 
different language. It is not some of the roadbed that is to be apportioned, but all 
of the roadbed, whether under the main track or under other tracks. I regret very 
much to come to any conclusion that would not be in harmony with the established 
practice of the commission, but I cannot bring myself to support the commission's 
practice in this respect. 

In my opinion, all roadbeds of the company, by which I mean all structures and 
improvements designed to accommodate any and all tracks of the company, whether 
main tracks or otherwise, are apportionable. It will be objected that this has the 
unequal result refened to above in the discussion of the phrase "main track." Any 
principle that might be derived from such supposed injustice cannot, however, be 
carried too far. For example, power houses, poles, wires and supplies must be ap
portioned on the basis of the length of the road, so that the value of the property of 
an interurban railroad, like the Columbus, Delaware and Marion Railway, for in
stance, having one power house located in Delaware county, must be so apportioned 
that Franklin and . .Marion counties will share in the value of that power house. So 
also with the poles and wires; the telegraph lines of a railroad company may be much 
more valuable in one county than in others on account of the large number of wires 
canied, etc., yet the value of the whole as ascertained must be apportioned on the 
mileage basis. 

It is my opinion that the plain language of section 5430 requires the commision 
to apportion all roadbed on the mileage basis and prevents the commission from sep
arating roadbed into different classes as it has separated tracks. 

My conclusions then are as follows: 
1. The established practice of the tax commission by which the term "road

bed" as used in section 5430 General Code is limited in application to improvements 
placed on real estate for the purpose of supporting tracks is correct and should be 
followed in the future so far as the general features of it are concerned. 

2. There is grave doubt as to the power of the commission to single out one 
track and call it the "main track" for the purposes of section 5430 General Code; but 
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in the absence of complaint that practice may also be followed, though primarily the 
phrase "main track" means all tracks which are in point of fact "main tracks" as 
distin(l,uishcd from side tracks, switches, turnouts, etc. 

3. The prr.ctice of the commission which in effect localizes the roadbeds under
lying dl tracks, excepting the single or first main track, and apportions only the latter 
on the miler.ge basis cannot be supported under section 5430 General Code; and in 
the future the commission should apportion the value of all the roadbeds on the mile
age brrsis, whether such roadbed underlies the main track or side tracks, turnouts, etc. 

4. Opinion Xo. 388 is modified in so far as it is inconsistent with this opinion, 
and particulerly in so far as it purports to frame a definition of the term "roadbed." 

510. 

Y ery truly yours, 
JosEPH :\IcGHEE, 

Attorney-Geneml. 

BOARD OF EDl:CATIOX-HO\\' TUITIOX FOR HIGH HCHOOL PUPIL FRO:\l 
AKOTHEH. DlSTRICT HECOVERED. 

A hor<rd of eduwtion cwmol recover tuition .for high ~c/wol pupils from the di-<lricl 
of the resitl1·nce of such pupils, wt'ess wHITTEN NOTICF- is yiven ns provided l1y ~ection 
7750. 

Cou."li!Bt:s, Omo, August 9, 1917. 

Hox. C. A. STT;Bns, Prosecuting Attorney, Ccli1w, Ohio. 

DF-AR Sm:-[n your letter of July 11, 1917, you inquire as to the following state
ment of facts: 

"In Re: Opinion IG.~3, 191G. 
"The :tbovc opinion wa~ g,iven to B. A. :\Iyers, prosecuting attorney, on 

June a, 191G. 
''In tlus case, no written notice was given to the school board, of the at

tendance of pupils from .:\Iontezuma special school district to the Celina 
lligh ::;ehool. :\Iembers of the board, however, had knowledge of the fact 
that such pupils were attending. 

"The people concerned were instructed by .:\Ir . .:\[yers that such know
ledge would be sufficient notice and that written notice would not be necessary 
in this case. The board now refuses to pay the tuition. 

"I "ill thank you to reply, stating whether written notice is necess:try 
as de~ignated in the statute, where the board has knowledge as in this case." 

The opinion of the Attorney-General, to whieh you refer, is found in Opinions 
of the Attorney-General for 19Hi \' ol. 1, page 97G, the syllabus of whieh reads as 
follows: 

"A rural school district which maintains no high school and has no 
agreement with another district maintaining a high school for the schooling 
of its high school pupils, is 1equired to pay the tuition of such high school 
pupils by section 7747 G. C., 104 0. L., 125, when the notice of the attend
ance of •uch pupils is given as required hy ~ertion 7750, G. C." 

Your inquiry now is whether adual notice on the part of the memhen; of the 
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board is a sufficient substitute for the written notice which is required by section 7750. 
The matter of giving notice is in relation to the payment of tuition for pupils who are 
eligible for admission to high school. 

General Code section 7747 provides that the tuition of pupils who are eligible for 
admission to a high school and who reside in rural districts in which no high school is 
maintained shall be paid by the board of the district in which such pupils have a legal 
residence. 

General Code section 7750 provides that a board of education which has no high 
school, may enter into an agreement with one or more boards of education where high 
schools are maintained, for the schooling o all its high school pupils, and then provides: 

"In case no such agreement is entered into, the school to be attended can 
be selected by the pupil holding a diploma, if due notice in writing is given to 
the clerk of the board of education of the name of the school to be attended 
and the date the attendance is to begin, such notice to be filed not less than five 
days pret!ious II) the beginning of attendance." 

Notice is defined as the information given of some act done or the interpellation 
of which som'll act is required to be done and is usually divided into two classes, viz., 
actual and constructive. 

Actual notice may again be divided into expreES and implied and one of the classes 
of express notice is written notice or notice in writing. 

It was held in Jones vs. VanZandt, 13 Fed. cases, 1047-1049, that where notice 
is required, any knowledge is equivalent to notice except where it is required to be in 
writing. 

In Annual Reports of the Attorney-Genern.l for 1913, Vol. 2, page 1207, section 
77 50 was being considered and the f olJowing language was used: 

"Section 7750 of the General Code, in so far as giving notice in writing of 
the school to be attended by the pupil, provides in substance that if the board 
of education, not having a high school, does not provide a high school for its 
Patterson graduates, a school which said graduates may attend can be selected 
by the pupils holding the diplomas provided due notice in writing is given to the 
clerk of the board of the name of the school to be attended, and the date the 
attendance is to begin, such notice to be filed not less than five days previous 
to the beginning of the attendance." 

In School District v. Harrison Twp., 14 0. Dec. 62, the court had under consid
eration the same section and in its conclusion, on page 64, lays down the following 
proposition: 

"Where no high school is maintai.ned by the township board of education 
and no agreement has been made by such township board, with one or more 
boards of educa ion of the same or adjoining townships for the schooling of high 
school pupils of such township, the high school pupils resident in such town
ship may attend any high school in the state, and tuition in such case shall 
be chargeable to such township board of education, providing written notice 
thereof is given to the clerk of the board of education before the attendance begins." 

That the legislature has a right to provide for written notices cannot be doubted. 
A board of education is a creature of statute and where the statute prescribes certain 
forms or rules to be folJowed, the board in the transaction of its business must follow 
same. It was provided in this case that notice in writing should be given at least five 
days prior to the time the attendance of the pupil began and that such notice should 
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be given to the clerk of the board of educv.tion. The notice mu:;t also contain the name 
of the school to be atter.ded and the date the atter.dance is to begin. I am satisfied if 
the board of education of the district in which the pupil resides should refuse to make 
payment and an action were brought by the board of education of the school attended. 
demurrer would lie to the petition on the grour.d that notice in writing was not alleged. 

In :\Iac:\iillen v. Middletown, 11 L. R. A. (n. s.) 391, it was held that the legis
lature may make the giving of written notice to the municipal authoritie8, of the de
fective condition of a street, prior to the happening of an accident, a condition prece
dent to holding the municipality liable for injuries caused by such defect, and Gray, J., 
in delivering the opinion of the court, says: 

"It is not alleged in the complaint that this' written notice had been 
given, and, as such a notice was made a condition precedent to the mainten
ance of such an action, the absence of such an allegation would be fatal to the 
complaint upon demurrer." 

Speaking further of the right of the legislature to provide for written notice on 
page 393, the same court uses the following language: 

"The cases are numerous which involve the right of a municipality to 
defeat the claims of a plaintiff because of a failure to show notice or knowledge 
on its part of the conditions complained of and because of the failure to comply 
with statutory requirements of notice to municipal officers before the com
mencement of an action. The novelty of the case, in the feature of the statutory 
requirement that o written notice shc!ll have been given, is explained in the legis
lative purpose to make that certain which before was often uncertain. The fact 
of knowledge should no longer be dependent upon inferences from the evidence 
of circumstances, nor the liability of the municipality be left to a determination 
reached upon an indulgent construction of the legal rules as to actual notice. ' 

What applies to a municipal corporation would ah;o apply to a hoard of education 
and I must therefore conclude that inasmuch as the Rtatute provi<leR for written notice 
to be given, other knowledge or notice will not be sufficient. 

Very truly yours, 
J OSF:PH l\1 c(hfEg, 

A 1/nrnPy-OPneml. 
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511. 

SUPERINTENDENT OF BANKS-EXPENSE INCURRED IN LIQUIDATION 
OF BANK DISALLOWED BY COURT-PERSONAL LIABILITY. 

Where the superintendent of banks incurred expenses in the liquidation of a bank in 
1914 and 1915, which expenses he paid, and upon presenting the same to the court of 
common pleas of the county in which such bank was located, under section 742-4 G. C., 
the same u;ere 11artially disallowed, and thereupon before payment of diiJidends, the super
intendent resigned, a cause of action exists against him for the amount of such expenses 
so paid out of the assets of such bank which was disallowed by the court. 

CoLUMBus, 0Hro, Aug. 9, 1917. 

HoN. PHILIP C. BERG, , "upe1·intendent of Banks, Colwnbus, Ohio. 
DEAR Sm:-On .July 21, 1917, you addressed the following request for advice 

to t.his office: 

~'We submit herewith the following statement of facts: 
"A private bank was closed by this department May 16, 1914. The 

superintendent immediately proceeded to liquidate its assets in the per
formance of which he incurred expenses, including salaries of liquidating 
agents, bookkeepers, clerks, attorney fees, etc., which were paid for as ren
dered. 

"On or about December 26, 1914, he (the superintendent) made appli
cation to the court of common pleas of the county in which the bank was 
closed, for the approval of the expenses thus incurred and which had been 
paid out of the assets of the bank, to which application objections were filed 
by a committee representing ~he creditors of the bank; before a hearing was 
had thereon the superintendent resigned. Later, viz. March lG, 1915, the 
matter was heard and the court made an order therein, a copy of which is 
hereto attached disallowing, or not approving, a part of the moneys paid 
out; this disallowance amounts to approximately 82,300.00. No proceed
ings have ever been instituted by either of my two predecessors in office. 
The matter is substantially the same as when the order was made by the 
common pleas court in March, 1915, reference to which is made herein. 

"Please favor us with your opinion advising what, if any, duties we 
should perform in this matter." 

Since submitting the above you have forwarded two copies of bonds given by 
the former superintendent, one executed by the American Surety Co. uf New York, 
the other by the National Surety Co., each for the sum of twenty-five thousand dollars 

The law governing the payment of expenses by you incurred in the liquidation 
of an insolvent bank is G. C. section 742-4, which, as it read at the time of the trans
actions you mention, was as follows: 

"The expenses incurred by the superintendent of banks in the liquida
tion of any bank in accordance with the provisions of this act, shall include 
the expenses of deputy or assistants, clerks and examiners employed in such 
liquidation, together with reasonable attorney fees for counsel employed 
by said superintendent of banks in the course of such liquidation. Such 
compensation of counsel, of deputies or assistants, clerks and examiners in 
the liquidation of any corporation, company, society or association, and 
all expenses of supervision and liquidation shall be fixed by the superin-
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tendent of banks, subject to the approval of the common pleas court of the 
county in which the office of such corporation, company, society or associa
tion was located, on notice to such corporation ,company, society or asso
ciation. The expense of such liquidation shall be paid out of the property 
of such corporation, company, society or association in the hands of said 
superintendent of banks, and such expenses shall be a valid charge against 
the property in the hands of said superintendent of banks and shall be paid 
first, in the order of priority." 

This section has since been amended by adding thereto a proviso to the effect 
that such expenses should not be paid until after the approval of an account t}-.eraof 
by the court, and also providing for notice by publication of the filing thereof. But 
as it stood at the time it required the superintend£'nt in making payments of such 
expenses, to do so at his peril, and in case of disapproval by the court he would be 
required to account for and make good any amount which the court so refused to 
approve. If he continued in office until a dividend were payable under section 742-7, 
he could be required by order of the court to take such excess payment into account 
in fixing the amount of the dividend, and if all claims against the bank were paid in 
full and there mire surplus assets to be disposed of for the benefit of stockholders 
under section 742-11 et seq., this sum would Rtill remain assets in his hands to be dis
posed of under the provisions of those sections. 

This consequence is defeated by his resignation before paying a dividend, a_nd 
as his successor in office never received the amount in question, he is, of course, not 
responsible for it. 

There is, therefore, a cause of action against the former superintendent for the 
amount. 

The two bonds are similar in form. .The condition in both is identical, and is 
as follows: 

"The condition of the above obligation is such that whereas the said 
Emory J"attaner has been duly and in accordance with the law appointed 
superintendent of the department of banks and banking of the state of Ohio, 
to serve from the sixth day of June 1913 and until his successor shall have 
been appointed and qualified. 

"Now if the said Emory Lattanner shall during his term of office faith
fully discharge the duties imposed upon him by law to the best of his knowl
edge and ability, then this obligation shall be void, otherwise it shall remain 
in full force and effect." 

Nothing is here stated in reference to the payment of money, but only that he 
shall faithfully discharge the duties imposed upon him by law to the best of his 
knowledge and ability, and it might be argued upon his behalf that he has done 
so, that in making the payments above discussed he was discharging his duty to the 
best of his knowledge and ability; that the payments were made in good faith and on 
the belief on his part that the expenses were necessary and the amounts reasonable. 
This defense, however, would fall short by reason of the following consideration. His 
duty did not end with making a payment, but continued until he had complied with 
the decision of the court upon that subject. He might have protected himself by 
contracting for repayment or taking security thereof, or withholding actual payment 
until the court had passed upon it, but it was his official duty, upon the finding of 
the above deficiency by the court, to return the amount in money to the assets of 
the bank. The general clause that he will faithfully discharge the duties imposed 
upon him is to be taken to its full extent. 
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The statutory provis~on on the subject is G. C. section 6, which is as follows: 

"A bond payable to the state of Ohio, or other payee as may be directed 
by law, reciting the election or appointment of a person to an office or public 
trust under or in pursuance of the constitution or laws, and conditioned for the 
faithful performance, by such person, of the duties of the office or trust, shall 
be sufficient, notwithstanding any special provision made by law for the 
condition of such bond." 

The statement is that the bond in this general form shall be sufficient. This has 
been held by the courts to mean sufficient to accomplish the purpose of the bond; 
that is, sufficient to secure the faithful performance of all his duties of whatever nature. 

King et al.· v. Nichols, ct al. 16 0. S. SO. 
Kelly v. State, 25 0. S. 567. 
Dawson v. State, 38 0. S. 1. 

In the latter case the c6urt says: 

"A faithful discharge of the duties of the office of county treasurer, 
within the condition of his official bond, required the payment over 'according 
to law' of all moneys which came into the hands of the treasurer, during his 
term, belonging to the city or school district." 

In Kelly v. State, supra, the bond provided for the payment of moneys due the 
state, county and township and omitted school boards, and the moneys of these latter 
were held included under the general terms, so that the bonds given in the case under 
consideration seem sufficient, and as those companies probably have representatives 
in the state so that they may be sued here, although the principal on the bond is ab
sent and said to be a resident of the state of Texas, it would seem to be your duty to 
proceed to enforce the payment of the above obligation. · 

512. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY BO~D OF EDUCATION-WHEN BOARD MAY REDISTRICT 
COUNTY SCHOOL DISTRICT..,.-PETITION OF PRESIDENTS OF VILLAGE 
AND RURAL BOARDS-UNNECESSARY. 

'l'he county board of education may, any year, upon its own motion, redistrict the 
county school district into supervision districts the same to take ej]ect the first of the fol
lowing September. 

It is not necessary for a petition of three-joU?·ths of the pre~idents of the village and 
rural district boards of education to be filed in order that the county board of education 
may act in redistricting the county school district, although the county board must act 
when such petition is filed. 

CoLUMBus, OHIO, August 9, 1917. 

HoN. EuGENE WRIGHT, Prosecuting Attorney, Logan, Ohio. 
DEAR Sm:-ln your letter of July 2, 1917, you submit for my opinion the fol

lowing: 
"I would like to have an opinion as soon as convenient from your office 

concerning section 4738 of the new school code. The question which pre-
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sents itself is, can the county board of education, upon their own initiative, 
redistrict the county into supervision districts, any year, to take effect the 
first day of following September, or must they wait and act only when three
fourths of the presidents of the village and rural districts apply or petitio_n 
for a redistricting of the county?' 

... 
General Code section 4738, to which you refer, provides as follows: 

"The county board of education shall divide the county school district, 
any year, to take effect the first day of the following September, into super
vision districts, each to contain one or more village or rural school districts 
The territory of such supervision districts shall be contiguous and compact. 
In the formation of the supervision districts consideration shall be given to 
the number of teachers employed, the amount of consolidation and central
ization, the condition of the roads and general topography. The territory 
in the different districts shall be as nearly equal as practicable and the number 
of teachers employed in any one supervision district shall not be less than· 
thirty. The county board of education shall, upon application of three
fourths of the presidents of the village and rural district boards of the county, 
redistrict the county into supervision districts. The county board of edu
cation may at their discretion require the county superintendent to personally 
supervise not to exceed forty teachers of the village or rural schools of the 
county. This shall supersede the necessity of the district supervision of these 
schools." 

That part of the above quoted section which provides that the county board 
shall divide the county school district any year is clear and explicit. That is to say, 
if in any year certain conditions warrant action upon the part of the county board 
of education in dividing county school districts into supervision districts, section 
4738, above quoted, is sufficient authority for the county board of education to act. 

It is well in the consideration of this question for us to note the legislative history 
of said section in order that we may determine the full effect of that part of the sec
tion which provides for a redistricting upon application of three-fourths of the pres
idents of the village and rural district boards of a county. Said section was enacted 
February 5, 1914, and, as found in 104 0: L. 140, reads as follows: 

"The county board of education shall within thirty days after organizing 
divide the county school district into supervision districts, each to contain 
one or more village or rural school districts. The terdtory of such super
vision districts shall be contiguous and compact. In the formation of the 
supervision districts consideration shall be given to the number of teachers 
employed, the amount of consolidation and centralization, the condition of 
the roads and general topography. The territory in the different districts 
shall be as nearly equal as practicable and the number of teachers employed 
in any one supervision district shall not be less than twenty nor more than 
sixty. 

"The county board of education shall, upon application of three-fourths 
of the presidents of the village and rural district boards of the county, re
district the county into supervision districts." 

Prior to the enactment of said section there was no provision made in our school 
laws for county supervision, or for the dividing of the county school district into super
vision districts. So that it was under the provisions of the above quoted section that 
the county was originally divided into supervision districts. Under the above sec-
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tion when the county was once divided into supervision districts, within thirty days 
after the original organization of a county board of education, such supervision dis
tricts would continue to remain as so originally formed, until an application was made 
by three-fourths of the presidents of the village and mral boards of education of a 
county, asking the county board of education to redistrict the county into supervision 
districts. There was no authority .in the county board to redistrict after it had once 
divided the county into supervision districts unless said application was filed by the 
presidents above mentioned, but in 106 0. L. 396, said section was amended as fol
lows: 

"The county board of education shall divide the county school district, 
any year, to take effect the.first day of the follmving September. into supervis
ion ·districts, each to contain one or more village or rural school districts. The 
territory of such supervision districts shall be contiguous and compact. In the 
formation of the supervision districts consideration shall be given to the number 
of teachers employed, the amount of consolidation and centralization, the 
condition of the roads and general topography. The territory in the different 
districts shall be as nearly equal a,s practicable and the number of teachers 
employed in any one supervision district shall not be less than thirty. The 
county board of education shall, upon application of three-fourths of the 
presidents of the village and rural districts boards of the county, redistrict 
the county into supervision districts. The county board of education may at 
their discretion require the county superintendent to personally supervise 
not to exceed forty teachers of the village or rural schools of the county. 
This shall supersede the necessity of the district supervision of these schools." 

The material change by said amendment is that the county board of education 
is given authority to divide the county school district into supervision districts "any 
year," the same to take effect the first day of the following September. The provision 
with reference to the application of three-fourths of the presidents of the village and 
rural district boards remains the same as in the original enactment. A question is 
raised as to the difference in the language used between a division by the county board 
and a re-districting upon application of the presidents of the village and rural boards. 
1hat is to say, the section provides that the county board may, in any year, 
"divide" the county school district into supervision districts and also provides that 
upon application of three-fourths of the presidents of the rural and village boards, 
the county board shall "redistrict" and it is suggested that this means that after the 
county board of education has once divided the county school district in any year into 
supervision districts that then the right of three-fourths of the presidents of the rural 
and district boards attaches and that they may then file their application to have the 
county school district redistricted. In 'other words, the county board must either act 
and divide the county school district into supervision districts, not only in any year, 
but in every year, or accept the old division as a new division, if no new division is 
made before three-fourths of the presidents of the rural and village boards are per
mitted to make said application to EO redistrict. I do not think that CQnstruction is the 
p1oper one. Under the original section, as found in 104 0. L. 140, the county board 
after it had once acted, could not act again until such application was filed. That is 
to say, the filing of the application was made a jurisdictional fact which must exist 
be o:·e the county bo:trd CQuld act, but since the amendment in 106 0. L., such act on 
the part of three-fourths of the presidents of the rural and district boards is not neces
sary in order to permit the county board to act. The county board may, on its own· 
initiative, divide in any year, whenever it determines that a necessity for such division 
exists. 

This department held in Opinion No. 94, rendered March 7, 1917, that the re-



~'l''l'ORSEY -GESERAL. 1463 

districting may be performed by the county board of education any year and upon 
application of three-fourths of the presidents of the village and rural boards of the 
county, the county board of education must re-district the county into supervision 
districts. 

I believe the construction given to said section in the above mentioned opinion 
is the proper construction and that it is not necessary for the county board to act in 
order that the presidents of the rural and village boards may have a right to act, and 
on the other hand, that the (O.mty toard m2.y act witr.o.1t a~y actio.1 whatever O'l 
the part of the rural and village boJ.rd p:esidents, and that the village and rural l:o.trd 
presidents may petitio:~ if the coanty l:oard has acbd o.· r.ot. 

513. 

This department held in Opinion Xo. 495 that: 

"There is some question as to whether or not the board has a right to 
act again upon this matter after it has once acted (in any year) and especially 
after certain other statutory acts intervene. Some of such other statutory 
acts are the meeting of the presidents of the boards of education within such 
supervision districts which contain three or less village or rural districts, the 
boards of education of such districts to elect a district superintendent, or, 
the certificate of the county board of education to the county auditor of the 
salary of the district superintendents employed, or, the apportionment of the 
school fund·by the county auditor." 

Answering your question specifically, then, I advise you that the county board 
of education has authority, upon its own initiative, to re-district the county 
into supervision districts in any yeur and that the same shall take effect the first 
of the following September and that it is not necessary for such county board 
of education to wait until application is made by three-fourths of the presi
dents of the village and rural district boards of education and act only upon 
such application. 

Very truly yours, 
JOSEPH :McGHEE, 

Attorney-General. 

TOWNSHIP TRUSTEEs-NOT AUTHORIZED TO TRANSFER CEMETERY 
-OR MONEY FROM LOT OWNERS TO INCORPORATED CEMETERY 
ASSOCIATION. 

1. Township trustees are not authori:.ed by section 4199 G. C. to transfer a cemetery 
under the·ir control to an i~tcorporated cemetery association. This section only applies to 
union cemeteries. 

2. 'l'oumship trustees are not authori:.ed to turn over to an incorporated cemetery 
association moneys collected from lot oumers, et'en if such trustees retained ownership and 
control of the cemetery and such incorporated cemetery was to keep the lots and graves clean. 

CoLUMBus, Omo, August 9, 1917. 

RoN. BENTON G. HAY, Prosecuting A.ttorney, Wooster, Ohio. 

DEAR Sm:-I am in receipt of your communication wherein you ask for an opinion 
upon the following: 

"The township trustees in a certain township of this county desire to 
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transfer, to an incorporated cemetery association, a township cemetery. Can 
such transfer be made by authority of section 4199 of the General Code, or must 
it be a union cemetery before a transfer can be made under said section? 

"This particular cemetery with other township cemeteries, have been in 
the control of the township trustees for many years, and this is the only ceme
tery from which any money has been derived from the sale of lots and other 
sources, which money has been placed in the township cemetery fund, and all 
the cemeteries kept up out of this fund. There is now in the township cemetery 
fund about $700.00 all of which has been obtained from this particular ceme
tery, and at least $1800.00· during the last thirty years has been expended for 

. the keeping up of different township cemeteries in the township, all of which 
money has been obtained from this cemetery proposed to be transferred. 

"In making a transfer of this cemetery to the cemetery association, have 
the trustees a right to turn over to the cemetery association this $700.00 in 
the cemetery fund, and can the trustees make a levy equal to the amount that 
has been obta_ined from this cemetery and used on other cemeteries, and at 
the time of such transfer of the cemetery turn over to the cemetery associa
tion the funds obtained from such levy? 

"Again, if the trustees do not make a transfer of the cemetery to the 
cemetery association, could the trustees retain the ownership and control 
of the cemetry, collect from the lot owners money as an endowment of lots 
and turn over to the cemetery association this money obtained as :tn endow
ment and allow this cemetery association to keep the lots and grave clean?" 

I. You inquire whether township trustees, having the control and manage
ment of ·a township cemetery, are authorized to transfer such cemetery to an incor
pomted cemetry association under section 4199 G. C. 

Said section 4199 reads as follows: 

"The council of a municipality, and the trustees of a township, may 
transfer to an incorporated cemetery association, the lands, lots and im
provements of a cemetery, owned and controlled by the municipality or 
township for cemetery purposes. The cemetery association shall assume 
all legal debts on the cemeteries so transferred." 

This section was 2545a R. S. and was enacted in April, 1904, as found in 97 0. L. 
165, supplementing section 2545 R. S. Section 2545 R. S. is now section 4198 G. C. 
and is found in Ch. 9, Div. 4, Tit. XII, part I, under the heading "Cemeteries" and 
the subheading "Union Cemeteries.' The language of the section is: 

"The council of a municipality, and the trustees of a township may 
transfer, etc." 

As the subchapter on union cemeteries, in which the above is found, deals with 
the authority of the council and the trustees acting as a joint body, I am inclined to 
view that the sole authority granted by the legislature in section 4199 G. C. is to such 
joint body to make such transfer. This view is strengthened by the fact that in 
title XI, under the heading "Townships," division 3, chapter 6, the legislature treats 
of the subject of township cemeteries (Sees. 3441 et seq. G. C.). Nowhere in this 
chapter do we find any authority given the township trustees as given the joint board 
under section 4199 G. C. 

Back in 1902 it was no doubt the desire to make a transfer of a township cem
etery to a cemetery association, and the legislature, as evidenced in 95 0. L. 939, 
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passed a statute which in terms authorized the transfer of any public burying ground 
located in any township in any county containing a city of the third grade of the first 
class and not under the control of any municipal corporation and the title of which 
is vested in the township trustees, to convey such cemetery to the trustees of any 
cemetery association organized under the laws of the state of Ohio. This section 
is now numbered 14686 G. C., and even if assumed to be constitutional, would only 
apply to Lucas county. 

I think the principle is well settled that without legislative authority township 
trustees, being a board of limited authority and deriving all their power from legis
lative enactment, would have no right to make the transfer spoken of, unless the 
grant of power was expressly given them. 

As above stated, section 4199 G. C. was section 2545a R. S., as pnssed, 97 0. L. 
165. It was: 

"An act to supplement section 2545 of the Revised Statutes, relating 
to transfers of cemeteries. 

* * * * * * * * * 
"Section 2545a. The city council of any city or village, and the trus

tees of any township, may transfer to any cemetery association incorpo
rated under existing laws, the lands, lots, and improvements of such cem
etery, now owned and controlled by said city, village or township, for cem
etery purposes; said cemetery association shall assume all legal debts on 
said cemeteries so transferred." 

The codifying commission saw fit to insert '.'a" in place of "such," as found in 
original enactment. The punctuation of this sectiop, found between the words 
"villn.ge" and "and" and the use of the word "and" between the word "village" and 
the words "the trustees," in the first part of the section, coupled with the words found 
later in the section, "owned and controlled by ::;aid city, village or tmn~ship,' render 
the section somewhat ambiguou::;, and under familiar rules of construction we can 
refer to the original act in ::;eeking light as to what the legislative intent was in the 
passage oi the supplemental ::;ection, as also any other history porbining to the leg
islation in q ue::;tion. 

Attention lll)1y be called to the fact that most of the sections now found in the 
subtitle "Union Cemeteries" will be found in the municipal code passed in 1869, 66 
0. L. 149 et seq. 

f:lection 4183 G. C. was section 377 of the municipal code. of 1869, and the suc
ceeding sections of the municipal code, like the succeeding sections of section 4183 
G. C., pertain to union cemeteries. 

Section 4198 G. C., formerly section 2545 R. S., was section 388 of the municipal 
code of 1869. This section provides that the eouncil and the trustees may purchase 
of an incorporated cemetery association the lands, lots and improvements of such 
association. 

Hection 4197 G. C. provided what a munieipality and a township may make usc 
o~ in the establishment of a union cemetery. 

Hection 4199 G. C., as passed in 97 0. L. 165, was a supplemental section to pres
ent section 4198 G. C. and originally provided that the COllll~il of a munieipality and 
the trustees of a township may transfer the lands, lots and improvements of such 
cemetery owned and controlled by the municipali y or township for cemetery pur
poses. ":-luch cemetery" refers to some kind of cemetery theretofore spoken of. An 
examination of the preceding sections e\'idencc!l that a union cemetery was the only 
cemetery under consideration in sueh preeeding seetions. The neeessary inference 
is that "such cemetery" refers to the particular kind of cemetery spoken of in the 
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preceding sectioJ? to which section 4199 was supplementary, or to that kind of ceme
tery that was contemplated in the ~mmediately preceding sections to which reference 
must necessarily be had to determine what "such cemetery" really meant 

In view of all tJ1e foregoing, it is my opinion that your township trustees are not 
authorized to make such trar:sfer under section 4199 G. C., and since there is no stat
ute that emp.owers them to make such transfer, they are without any authority to 
do so. 

2. Since it is my view that a transfer of this cemetery to the cemetery associa
tion can not be made, there is no necessity of answering your further question as to 
the right of the trustees to turn over to the cemetery association the seven hundred 
dollars in the cemetery fund, or to make a levy equal to the amount heretofore ob
tained from this cemetery and used on other cemeteries, and turn the proceeds of this 
levy over to the cemetery association. 

3. You further inquire, could the trustees retain the ownership and control 
of the cemetery, collect from the lot .owners money as an endowment of lots and turn 
over to the cemetery association this money obtained as an endowment and allow 
this cemetery association to ke_ep the lots and graves clean'? 

Section 3441 G. C. and other sections found in chapter 6, above referred to, contain 
the legislative enactments regarding township cemeteries. Without setting out the 
sections in full, they give the authority to the t.rustees t,o acquire lands for cemetery 
purposes, to levy taxes for the purpose of obtaining the lands, and a further levy not 
to exceed two thousand dollars in any ·one year, for the needful care, supervision, 
repair and improvement of such cemeteries. . They are authorized to sell lots and 
section 3449 G. C. provides: 

"Section 3449. The proceeds arising from the sale of such lots shall be 
used in improving and embellishing such grounds, and the trustees shall build 
and maintain proper and secure fences around all such cemeteries, to be paid 
for from the township funds." 

Set:tion.3457 G. C. authorizes them to receive by gift, devise, bequest or other
wise, any money, securities or other property in trust as a permanent fund to be held 
and invested by them and their ·suceessors in office, the income therefrom to be used 
and expended under their direction, in the care, improvement and beautifying of any 
burial lot designated and named by the person making such gift, devise or bequest, 
in any township cemetery over which such trustees have jurisdiction. 

This seems to be the only provision for a special fund and it seems·limited to the 
care of special burial lots. This fund must be properly invested and section 3459 
G. C. compels the township treasurer to keep an accurate and separate account of su.ch 
investments. 

Under section 3464 G. C. the township trustees may appoint three directors to 
take charge of any cemetery in the town,ship, the control of which is vested in such 
rustees. When so appointed, such directors shall be governed in the discharge of 
their duties by the laws so far as applicable relating to township trustees in the control 
of cemeteries in the township. 

Sections 3465 and 3466 G. C. refer to abandoned burial grounds, and it is only 
when the buri:.l ground has been abandoned and the bodies have been removed, that 
there is authority to the trustees to sell at public sale such cemetery property. 

In the absence of any legislative authority, it seems to me that your trustees have 
no right to turn over the money collected from lot owners to this cemetery association. 
Their powers and duties are set forth in the statute. They have no authority beyond 
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that found in the legislative enactment. While they may empower persons necessary 
to keep the lots and graves in proper shape, they would be acting entirely beyond 
their authority in turning over any fund to a private association, upon an agreement 
to look after the cemetery or upon any other agreement. 

Trusting this an,swers your inquiry, I am, 

514. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FIVE LEASES AT BUCKEYE LAKE AND LAKE LORAMIE. 

CoLuMnus, OHio, August 10, 1917. 

HoN. JoHN I. MILLER, ._'uperintendent of Public Works, Columbus, Ohio. 
DEAR Sru:-I have your communication of August 8, 1917, in which you enclose 

for my consideration five leases in triplicate, as follows: 

"To George Herman, small island in Buckeye Lake for cottage site, 
valuation $1,666.66. 

"To Bernard Vogelsang, cottage site at Lake Loramie, valuation $300.00. 
"To .Josephine Vogelsang, cottage site at Lake Loramie, valuation 

$300.00. 
"To George Kirner, cottage site at Lake Loramie, valuation 8300.00. 
"To Ralph Rulmann, cottage site at Lake Loramie, valuation $300.00.'' 

I have examined these leases carefully and find them correct in form and legal 
in every respect. I have, therefore, endorsed my approval upon the same and for
warded them to Hon. James l\1. Cox, governor, for his consideration. 

Very truly yours, 
JosE)'H McGHEE, 

Attorney-General. 
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515. 

COUNTY COMMISSIONERs-UNDER WHAT CONDITIONS THEY MAY 
PAY MONEY TO HOSPITAL-INDIGENT DEFINED-AUTHORITY TO 
PROVIDE MEDICAL ATTENTION FOR WARDS AND THE INDIGENT 
SICK AND DISABLED OF T~ COUNTY. 

1. Under the provisions of section 2502 G. C. two conditions must obtain before 
the county commissioners can pay a hospital any sum of money, namely. (I) The hos
pital must have been organized or incorporated for purely charitable purposes and (2) the 
hospital must receive, free of charge, the indigent poor of the county for needed medical and 
surgical treatment. If these two conditions obtain, the hospital may be located either within 
or without the county. 

2. The county commissioners do not pay the money on condition that the hospital 
receives the indigent poor of the county for treatment, but because the hospital receives the 
indigent poor of the county for treatment. 

3. The word "indigent" in said section is not limited to the wards of a county, but 
includes all those persons who are destitute of property or means sufficient to enable them 
to pay for medical and surgical treatment. 

4. In so far as the wards of the county are concerned, the county commissioners 
have authority to enter into a contract with a hospital for the medical care and attention 
which said county wards may require, which would be payable out of the county poor fund. 

5. ._'ections 3138-1 and 3138-2 G. C. provide a method by which the county com
missioners may enter into an agreement with a corporation or association organiud for 
charitable purpose, or if there is no such corporation, then with any corporation or asso
ciation organized for maintaining a hospital, for the care of the indigent sick and disabled 
of the county, for which a special levy is provided. 

CoLUMBus, Omo, August 10, 1917. 

HoN. HARRY D. SMITH, Prosecuting Attorney, Xenia, Ohio. 
DEAR Sm:-As heretofore acknowledged, I have your communication in which 

you Mk my opinion as follows: 

"Mr. C. ;E Brotten, state examiner, has called to the attention of our board 
of county commissioners a matter concerning which we desire your opinion. 

"Section 2502 General Code provides in substance that in a county 
where there is no hospital supported by public funds the county commis
sioners may pay to 'a hosp~tal organized or incorporated for purely chari~able 
purposes, in which the indigent poor of the county may receive free of charge 
needed medical and surgical treatment, a sum not exceeding twenty-five 
hundred dollars each year.' The amount so paid is to be paid from the county 
poor fu,nd on the first day of January and July, 'and shall be for the mainten
ance and support of such indigent poor and the reimbursement of such hospital 
for treatment thereof.' Payment of 'public funds to a sectarian institution' is 
not authorized by this statute as specifically provided therein. 

"This statute WIIB first enacted 95 Ohio Laws 644, and was section 922-4 
of the Revised Statutes. When the statute was incorporated in the General 
Code, there was some change in phraseology, which extended the scope of the 
statute, but which does not affect the solution of the questions raised. 

"Subsequent to the incorporation of this statute in the General Code, 
and prior to the time of statutory changes making infirmary directors of 
county commissioners, our board of county commissioners as county com
missioners and not as infirmary directors, began making semi-annual pay-
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ments to the Miami hospital of Dayton, Ohio (Montgomery county adjoining 
our county of Greene), the payments being made at the times and not in excess 
of the amount as provided by the statute. 

"There was not at that time, there is not now and never has been in 
Greene county, any hospital 'supported by public funds.' 

"No stated sum or allowance was paid to the Miami Valley hospital. On 
the first of January and July each year representatives of the hospital met 
with the commissioners and gave the board of commissioners a detailed state
ment of the number of indigent patients (residents of Greene county) who 
had been cared for by the hospital during the preceding six months. There
upon the commissioners allowed to the hospital a sum of money which was 
determined by allowing 85.00 for the use of the operating table for each 
operation, and 81.85 per day for each day each Greene county patient had been 
cared for in the hospital. 

"This continued to be the practice in. this county until two or three 
years ago, when by arrangement with one (and later a second) private hospital 
in Xenia, the indigent poor of Greene county have been receiving operations, 
treatments and care in these private hospitals. 

"These local hospitals are the private property of local physicians, and it 
can not be contended that either of them was 'organized or incorporated 
for purely charitable purposes,' although both of these hospitals have un
doubtedly done a considerable amount of charity work for which they have 
received no compensation whatever. 

"The local hospitals receive from the county semi-annually, on the 
allowance of the commissioners, sums of money at the times and all within 
the limits of the statute, in practically the same manner as allowances were 
formerly made to the Miami Valley hospital at Dayton. However, there is this 
difference in determining the amount of the allowance. The Xenia hospitals 
receive an allowance at the rate of $1.50 per day for each patient, instead of 
the $1.85 allowed the Dayton hospital, which I am informed by the com
missioners accounts for the change from support of the Dayton hospital to 
patronage uf the local Xenia hospitais 

* .. * * * * * * 
"The commissioners have always allowed these sums, as a board of county 

commissioners and not as infirmary directors. The benefits of treatment in the 
hospitals have not been limited to the inmates of the county infirmary or to 
those who were county or township charges, but have been extended in all cases 
where the patients were in such financial circumstances as to prohibit necessary 
hospital or surgical care, except for this aRsistance from the county. 

The questions presented are: 

"1st. What constitutes 'a hospital organized or incorporated for purely 
charitable purposes?' One from which no owner or stockholder derives any 
profit, and the income of which is entirely devoted to the payment of the 
expenses of operatipn? 

"2na. If there is no such hospital in Greene county, what is to prevent 
the county commissioners from making such payments to some 'purely char
itable' hospital outside of Greene county? 

"3rd. Who are the 'indigent poor of the county?' Only the inmates of 
the county infirmary, and other township and county charges, or docs it not 
include all persons whose financial ci.rcumstances are such that they can not 
obtain necessary medical or surgical treatment? 
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"4th. Should not the allowance if made at all, be made by the com
missioners as commissioners, and not as infirmary directors? 

"5th. In so much as the Xenia hpspitals are the property of local phy
sicians, and if the payments made to them in the past are not within the 
,p,ovisions of section 2502, can such payments be made under section 2.546 
of the General Code, pcovided bids are taken, contracts made, quarterly 
reports made by the physicians, and if one of the physicians is given all the 
white patients of the county needing hospital care, and the other is given 
the colored patients? 

"Would hospital care be medical relief under section 2546, and might one 
physician contract to give suqh medical relief to persons living outside of 
his respective township?" 

The answers to your questions depend mainly upon the construction to be pl~tced 
upon section 2502 G. C., but I belieye it will assist us, in placing a proper construe 
tion upon this statute, to consider the act as it was originally passed. Said act was 
passed in 1902 and is found in 95 0. L: 644. It is entitled: 

"An act to provide for the relief of benevolent and charitable hospitals 
in the state of Ohio." 

The act as originally passed reads as follows: 

"Tlmt in any county in the state of Ohio, except in counties containing 
hospitals supported by public funds in which is operated, by any corporation 
m· association of persons, a hospital organized or incorporated for purely 
eharitable pmposcs, in whieh all the indigent poor of the county requiring 
lhe same shall receive medical and s,nrgical treatment free of ch:trge, the 
county commissioners of such counties may in their discretion pay to such 
hospital association out of the county poor fund a Shill not to exceer! twenty
five hundred ($2,500) dollars per year, payable on the first c!ay of .January and 
July, in equal payments, for the maintenance and support of ~ueh indigent poor 
so requiring such treatment, and the reimbursement of such org:tnization so 
operating such hospitaL Provided that nothing in this act shall he hrld to 
authorize the payment of p~1blic funds to any sectarian institution." 

This act became section 922-4 of the Hevised Statutes n.nd afterwards became 
section 2502 of the General Code. Section 2502 G. C. reads as follows: 

"Except in counties containing hospitals supported by public funds, the 
comm,issioners of any county, in their discretion, may pay to a hospital organ
ized or incorporated for purely charitable purposes, in which the indigent 
poor of the county may receive free of charge needed medical and surgical 
treatment, a sum not to exceed twenty five hur.dred dollars each year. Surh 
amount shall be paid from the county poor fund in equal payment~ on the 
first day of January and July, and shall be for the maintena1,1ee ~mel supJ)Ort 
of such indigent poor and the reimbursement of such hospital for treatment 
t.hereof. ~othing heroin shall authorize the payment of public funds to a 
sectarian institution."' 

Let us first analyze the provisions of section 2502 G. C., with a view of ascertaining 
the conditions under which county commissioners may pay money to a hospital, and, 
secondly why they pay money to such a hospital. In the first place, if a county con
tains a hospital or hospitals supported by public fund~, the commissioners can in no 
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ca~c pay money to other hof;pitak If a county c-ontain~ no hospital or hm;pitals 
supported by public fund~, two conditiors must obtain before th<' county c-ommis
sioners can pay money to a hospital: 

1. The hospital must be incorporated or organized for purely charitable purposes. 
2. The indigE>nt poor of the county must be entitled to receive needed medicn.l 

and surgical treatment therein, free of charge. 
If these two conditions obtain, then the county commi8siocers may pay to such 

hospital, not to E>xceed twenty-five hundred dollars each year for the following purposE's: 
I. For the maintenacce and support of such indigent poor. 
2. For the reimbursement of such hospital for treatment thereof. 
It will help us to understand the true construction to be placed upon this statute 

if we remember that there is no provision in the same suggesting that there may be 
co,ntractual arrangements had between the county commisEioners and the hospital. 
There is nothin!!; whatever suggested in reference to a contractual relation existing 
between the county commissioners and t)le hospite.l. 1 he county commissioners do 
not pay the hospital a certain amount each yea,., on ccnc!ition that the hospital re
ceives for treMmcnt the needy poor o: the county; but the county commissioners pay 
the hospital a eertain amount each year because the hospital receives the indigent 
poor of the county free of charge for needed medical and surgical tre2-tment. 

Whatever the county cowmissioners do is purely db:retion:1ry on their part. 
The hospital may receive aid from the county and it may not receive aid. It may 
receive aiel this year and not receive it next year. What the county commissioners 
pay to the hospital is with a view of helping n.nd relieving the hospitcl in its charitable 
work, and not primarily with the ob;ect of paying the hospital for rendering services 
free of charge to the indigent poor of the county. This is pls,inly evidenced in the title 
of the act, which is, :~s suggested abov<', "to provide for th<' Telief of bene,·olent and 
ehn.ritablc hospih~ls." 

If a ho;;pital is orgunized or incorporated for purely charitable purposes, and 
if it rcceh·es tb.c indi~.ent rocr of the county for needed medical and surgical treatment 
free of charge, then the eour.ty commi~~ioners may in their discretion pay the hospital 
some mnount ear·h Y~''lf, hut not cxcee:iin;2; tW<'!lty-five hundred dolbrs. But what 
they do pt~y i~ in the nn.turc of an :>id or re!id tu u. worthy cause, and not in the natur<' 
of an oblip;ation which they owP t'.s a matt<'r oT ri;rht. It is t! case in whieh thr !'otmty 
manifests its good will in a subst:.>.ntial way, and not one in which it is meeting an 
obligation for support rendered the indi Tent poor of the county. This is ft,irly evident 
from the fact that the county commissioners are not authorized to p:~y a hospital 
any sum of money unless it be organized or incorporated for purely ch:!.Iitablc purposes. 

Ho let us note a~ain the lo!!_icr.l order of the provisions of this statute: 
J. A hm;pital must be organized or incorporated for purely chn.ritable purpose-;. 
2. It must render, free of ('hnrge, nec:i<'d nwdi!'al and surgical treatmrnt to t h<' 

indigent poor of th<' eounty. 
Then, th<'se two precedent and nc<·essary condition~ obtaining, he county <'om

missioners may, if they think hE>st, allow said hospital a sum each year, said sum, 
however, not exceeding twenty-fiv<' hundred dollars prr year. 

If he above construction pl:.eed upon the ;mid ~tatute is !'orrect, your <·ounty 
commissioners have no authority, under the provision~ of section 2502 G. C., to pay 
any hospital any sum of money whatever, unless (1) the hospital is orl!:anized or in
eorporated for purely eharitable purposes and (2) unles~ it is open to the indip;ent 
poor of the county, where they may recei,·E>, free of charge, needed medical and snrp;ieal 
treatment. 

lf these two precedent conditions obtain, then your county commi~sioncrs may 
in their diseretion pay to sPid hospital a certain sum <':tch year, not exceeding twenty
fiv<' hu'ldred dollarR. 

It is to be noted that un!kr the law :u; it wa~ oril!"im>Jly pas~ed, the hospital must 
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luwc been located in the county be~ore the county commissioners could pay it :my 
amount. But under the law as it now i~, I am of the opinion that your county commiE
sioners could pay a RUm each year to a hospital loc:tted outside the county, provided 
the two aboYe conditions obtain in reference to the hospital. 

I will now take up your questions in their order: 
1. You have possibly answere<i your first question about as well as it can be 

answered. "Organized or incorporated for purely charit!l.ble purposes" implies that 
the orgarizers had in mind the public at large and not themselves. They t',re desirous 
of e;-niching he public, and not themse~ves being enriched at the exp nsc of the publie. 
They rr~ in the business not for the profits they make but for the goxl they may do 
their fellow men. In other words. they org:tnized not for profit and conduct the hos
pitals not for profit. 

2. As said above, your county commissioners lllliY make payments to som;) 
"purely charitable" hospital outside of Greene county, provided said hospital is 
giving the indigent poor of the county of Greene needed medical and surgical treat
ment free of charge. 

3. As to -the scope and meaning of the word "indigent:" There seems to be 
nothing in the statute which would limit the ,scope of this word to the poor who are 
wards of the county. In fact the terms of the statute seem to indicate the opposite. 

Webster says indigent persons are those-

"destitute of property or means of comfortable subsistence; needy; poor." 

It is to such persons that the word refers, in my opinion, ,and not merely to those 
who are inm!ttes of the county infirmary or children's home, or who are county or 
township charges. 

4. The board of infirmary directors is abolished. The duties which were ~or
mcrly performed by the infirmffiry directors arc now performed by the county com
missioners. The allowance provided for in said section would be made, if at all, by 
the county commissioners in their capacity a.s county commissioners. 

5. You ask whether your county commissioners would be ·authorized to pay 
the Xenia hospitals, which are maintained by local physicians, under and by virtue 
of the provisions of section 2546 G. C. If you mean to inquire whether the provis
ions of section 2546 G. C. could be taken in connection with the provisions of section 
2502 G. C., and thus enable your county commissioners to pay the physicians who 
are conducting the Xenia hospitals, in the manner provided for in section 2502 G. C., 
it is my opinion that this can not be done. There could be no objection to any one 
of the physicians conducting the hospitals in Xenia submitting bids to the county 
commissioners to give relief to the poor and entering into a contract with t.he county 
commissioners for this purpose. 

Section 2544 G. C. provides: 

"In any county having an infirmary, when the trustees of a township, 
after making the inquiry provided by law, are of the opinion that the person 
complained of is entitled to admission to the county infirmary, they shall 
forthwith transmit a statement of the facts to the superintendent of the 
infirmary, and if it appears that such person is legally settled in the town
ship or has no legal settlement in this state, or that such settlement is un
known, and that the superintendent of the infirmary is satisfied that he 
should become a county charge, they shall forthwith receive and provide 
for him in such institution, or otherwise * * * " 

That is to say, if after the trustees of a township are notified that there lives a 
person in such township who is destitute of means or needs public relief, the trustees, 
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or one of them, shall forthwith make an investigation and ascertain certain facts, 
among which is the settlement of such person, and if the trustees are then of the opin
ion that such person is entitiled to admission to the county infirmary, they shall trans
mit a statement of the facts in relation thereto to the superintendent of the infirmary, 
and if the superintendent of the infirmary is satisfied that such person should become 
a county charge, he shall be received either in the county infirmary or provided for 
otherwise. If such person is entitled to hospital care and the same cannot be fur
nished at the infirmary, I am of the opinion that under the above provisions such 
care and attention may be had outside of the infirmary, that is, in a hospital located 
other than at the infirmary. I am of .the opinion also that the board of county com
missioners have a right to enter into a contract with the owner or keeper of a hos
pital that if any such persons so accepted by them shall be received during the year 
into such hospital, the costs and expenses thereof shall be at particular rates, that 
is, a certain amount for the operating table, and a certain amount per day while such 
indigent persons are in such hospital, but under the above sections the costs and ex
penses thereof must be paid from the poor funds of the county. 

I might call your attention to the provisions of sections 3138-1 and 3138-2 G. C. 
The act containing these sections is found in 101 0. L. 166, and is styled: 

"An act to authorize the board of commissioners of any county to render 
assistance to a corporation or association maintaining a hospital for char
itable purposes." 

Section 3138-1 G. C. reads as follows: 

"That the board of county cominissioners of any county may enter 
into an agreement with a corporation or association, organized for charitable 
purposes, or if there is no such corporation or association, then with any 
corporation 'or association organized for the purpose of maintaining and 
operating a hospital in any county where a hospital has been established, 
or may hereafter be established, for the care of the indigent sick and dis
abled, excepting persons affiicted with pulmonary tuberculosis, upon such 
terms and conditions as may be agreed upon between said commissioners, 
and such corporation or association, and said commissioners shall provide 
for the payment of the amount agreed upon, either in one payment, or in
stallments, or so much from year to year as the parties stipulate." 

It will be noted that under the provisions of this section the county commis
sioners may enter into an agreement with a corporation or association organized for 
charitable purposes. In this respect the provisions of this section differ from those 
of section 2502 G. C. Further, the provisions of this section are broad enough to 
authorize the county commissioners to enter into an agreement with any corporation 
or association organized for the purpose of maintaining and operating a hospital, 
provided there is no corporation or association within the county organized for char
itable purposes. It is possible that your county commissioners can avail themselves 
of the provisions of this section, but I desire to call your attention to the fact that 
the section reads: 

"any corporation or association organized for the purpose of maintaining 
and operating a hospital." 

This might be, and possibly would be, so construed as to prevent the county com
missioners from entering into a contract with a mere individual maintaining and oper
ating a hospital. It seems as if the provisions of section 3138-1 G. C. contemplate 
a corporation or association organized for such purpose. 

16-Vol. U-A. G. 
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In passing I desire to call attention to an opinion rendered by my predecessor, 
Hon. Edward C. Turner, and found in Vol. I of the Opinions of the Attorney General 
for 1916, p. 237, under date of February 9, 1916. In discussing the provisions of 
section 2502 G. C., Mr. Turner argued that the county commissioners might con
tract with a hospital under said provisions. With this language and line of argument 
I do not concur, for the reason that there are no provisions in said section warranting 
such a conclusion. 

I might also call attention to section 8 of Article VI of the constitution of Ohio. 
There might be some question raised as to whether section 2502 G. C. is constitu
tional, in view of section 8 of Article VI of the Ohio constitution, but in reference to 
this matter you do not inquire and I am not passing upon it. 

516. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

JUSTICE OF THE PEACE-WHEN PORTION OF TOWNSHIP OF HIS RESI
DENCE IS ANNEXED TO CITY THAT HAS ABOLISHED OFFICE OF 
JUSTICE OF THE PEACE-HAS NO AUTHORITY TO CONTINUE TO 
ACT AS JUSTICE-MAY HOLD HIS OFFICE BY MOVING INTO POR
TION OF TOWNSHIP NOT ANNEXED. 

1. Where a justice of the peace resides· in a portion of a township adjoining a town
ship whose township lines are coterminous with the city, and such portion of the township 
is annexed to said city and township, and by statute the office of justice of the peace has 
been abolished in said city, provision being made for a municipal court by an act of legis
lature, such justice of the peace residing in the portion of a township so annexed can not 
serve out his term and is without authority of law to continue as justice of the peace in the 
city. 

2. If said justice of the peace, now living in the portion of an adjoining township to 
a city and township wherein the office of justice of the peace has been abolished by statute, 
desires to r.etain his commission and serve out his term, it will be necessary for him, within 
a reasonable time, to move into a portion of his township which i.~ not contained in the 
territory annexed to said city and township. · 

CoLuMBus, OHIO, August 10, 1917. 

HoN. JARED P. Hu~LEY, Prosecuting Attorney, Youngstown, Ohio. 
Attention Mr. H. H. Hull, Asst. Prosecuting Attorney. 
DEAR SJR:-1 have your communication of July 25, 1917, in which you ask for 

an opinion upon the following state of facts: 

"There is a situation growing out of the annexation of a portion of a 
township adjoining Youngstown township which I would like to submit to 
you for your opinion. 

"The question I desire to present is: 
"'What effect will such an annexation have upon the commiSSion of 

an acting Justice of the Peace who now lives, and who will be living, in that 
part of the adjoining township which will be annexed to the city of Youngs
town?' 

"As you know, the act of legislature abolished justice courts in the city 
of Youngstown and provided us instead with a municipal court. I might 
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add that the justice who is now living in said portion of said adjoining town
ship desires to retain his commission and if necessary he can move into a 
portion of the toWnship which is not annexed, but this will entail great incon
venience for him." 

As you state, section 56 of the act providing for a municipal court in You,ngstown, 
section 1579-182 G. C., abolished the office of justice and justices of the peace in and 
for Youngstown township, Mahoning connty, Ohio, and no provision was made, as in 
similar acts, creating municipal courts, for the justice continuing until the end of his 
term of office. 

Section 1713 G. C. provides among other things: 

" * * * No justice may be deprivelf of his commission until the 
expiration of the term for which he was elected." 

So the justice who is now living in the township adjoining Youngstown township 
a portion of which is to be annexed to the city of Youngstown, still holds his commis
sion and has jurisdiction in said township. However, when the annexation of that 
portion of the township in which the justice of the peace now resides is completed, he 
will then be in the territory in which the statute has abolished the office of justice of 
the peace. 

If there were such office as a justice of the peace in Youngstown, then under the 
decision of our supreme court, in State ex rei. v. Morse, 94 0. S. 435, the justice would 
be authorized to act as justice in said city. 

Section 1716 G. C. provides: 

"If a part of a township is attached to another township, justices of the 
peace residing within the limits of that part so attached shall execute the du
ties of their office in the township to which such part is attached in the same 
manner as if elected for such township, and may hold court therein." 

If the office of justice of the peace had not been abolished in Youngstown town
ship, even if by special act the number of justices were limited, still it is decided in 
Pfeiffer v. Green, 3 0 N. P. 156, that a jtLqtice brought into the limits of a city would 
be permitted to complete his unexpired term. But it is my opinion that the provision 
of the municipal court act abolishing the office of justice of the peace is effectual in 
preventing any justice from exercising his jurisdiction in that territory. 

As stated before, the justice still has a commission in the township, adjoining 
Younglltown township, in which he resides, prior to the proposed annexation, and it 
is my view that while he is not bound to move either in or out of the territory that has 
been attached, if he sees fit to remain in that part of the towmifiP which i:s. annexed, 
he will in effect surrender his office and resign his commission; or, by moving out of 
that portion of the territory which is annexed, into the portion of his old township 
which is not affected by the annexation, he can still continue out his term. 

The Con,stitution of 1802 provided that certain judges should be residents of their 
respective districts. In State ex rei. v. Choate, 11 Ohio Rep. 511, the court held that 
where the lines of the district had been changed so that a judge living in one district 
was by the change of the territorial lines thrown over into another district, his failure 
to change his residence into some portion of his own district forfeited his office. 

So it is my opinion that if the justice of the peace, of whom you speak, desires to 
retain his commission and serve out hiS term, it will be necessary for him to move into 
a portion of his township which~ not annexed to the city of Youngstown. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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517. 

COUNTY RECORDER-RETAINS OFFICE UNTIL SUCCESSOR IS ELECTED 
AND QUALIFIES-WHEN RECORDER ELECT DIES BEFORE QUALI
FYING. 

1. When a county recorder elect dies before qualifying, the encumbent of the office 
under section 8 G. C. continues in said office until a successor is elected and qualifies. 

2. Where li'. B. D. was elected county recorder in November, 1916, to succeed C. M., 
whose regular term expires the first Monday of September, 1917, but dies without qualifying, 
C. M. continues in his office until a successor, elected a~ the election in November, 1918, 
qualifies and enters upon his term of office on the first Monday of September, 1919. 

CoLUMBus, Omo, Aug~t 10, 1917. 

BoN. CHARLES L. FLORY, Prosecuting Attorney, Newark, Ohio. 

DEAR SIR:-1 am in receipt of your inquiry regarding a question relative to 
your county recorder and enclosing your opinion upon same. I desire to thank you 
for the assistance rendered me by the able opinion and brief submitted by you. The 
request for opinion as stated by you was upon the following state of facts: 

''FrMh B. Dudgeon was elected November 7, 1916, to succeed the present 
county recorder, Carl Martin, whose term would ordinarily expire on the 
first Monday in September, 1917. On Aprll23, 1917, and before he had taken 
any step whatever towards qualifying as recorder, Frank B. Dudgeon died. 

"You inquire: 

"1st. Will there be a vacancy in the office of recorder on the first Monday 
in September, 1917, to be filled by the county commissioners, or will the 
present recorder hold over until his successor is elected and qualified? 

"2nd. Whether a vacancy will exist to be filled by appointment by the 
commissioners, or whether the present recorder will hold over, when will be held 
the first election to which a recorder will be elected? And when will such 
person so elected qu;Uify and take office as recorder?" 

As you have covered the question as well as it could be covered, I am adopting 
the following portion of the opinion you have submitted for my consideration: 

' There are certain provisions of the constitution and General Code 
pertinent to your question as to whether there will be a vacancy in the office 
of recorder on the first Monday of September, 1917, or whether the present 
recorder will hold over. 

"Article 10, section 2 of the constitution of Ohio provides: 
" 'County officers shall be elected on the first Tuesday after the first 

Monday in November, by the electors of each county in such man!J.er, and for 
f!UCh term, not exceeding three years, as may be provided by law.' 

"Section 2750 G. C. provides: 
" 'There shall be elected biennially, in each county, a county recorder, 

who shall hold his office for two years, b®nning on the first Monday in 
September next after his election.' 

., Section 2755 G. C. provides: 

" 'If a vacancy occurs in the office of recorder, the commissioners shall 
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appoint a suit:J.ble person to fill it, who shall give bond, take the oath of office, 
as provided by law for county recorders, and shall hold his office until his suc
cessor is elected and qualified.' 

"Section 8 G. C. provides: 
'' 'A person holding an office of trust shall continue therein until his 

successor is elected or appointed and qualified, unless otherwise provided 
in the constitution or laws.' 

"As to a county re~order, it is not 'otherwise provided in the constitu
tion or laws,' so that a county recorder holds his office until his successor is 
elected or appointed and also qualified. 

"There are several supreme court decisions touching, more or less di
rectly, upon the question as to whether the death of Mr. Dudgeon, prior to 
taking any steps to qualify, will result in a vacancy on the first Monday in 
September, 1917, to be filled by the commistioners. 

"In State ex rei. v. Metcalfe, 80 0. S. 244, the second paragraph of the 
syllabus reads: 

" 'The death of a person elected to an office, before he qualifies, does not 
create a vacancy where the constitution provides that an incumbent in an 
office shall hold for his term and until the election and qualification of a 
successor.' 

"While the constitution of Ohio does not specifically provide that a re
corder shall hold his office until his successor is elected and qtialified, section 
8 G. C. does so provide * * * 

"In State ex rei. v. Metcalfe, supra, Elias E.Roberts was elected at the 
November election, 1908, to the office of circuit judge; his term of office to 
commence February 9, 1909. But, without having qualified, Judge Roberts 
died on November 22, 1908. On p. 265 the court says: 

" 'We sh~uld not allow ourselves to become confused by the use of forms 
of expre~sion. It seems to be assumed that a vacancy must necessarily have 
been created by the decease of Judge Roberts, taking effect February 9, 1909, 
because the succet>.sor to be elected will be chosen for an unexpired term and 
there cannot be an unexpired term without a vacancy in the term of which 
it is a part; hence there was a vacancy in Judge Robert's term. With due 
respect we wish to urge that Judge Roberts had no term. His untimely death 
prevented such result. On the other hand his decellfle, as hereinbefore indi
cated, was the incident on which the constitution, supplemented by the ap
pointment of the respondent, acted in a way to prevent a vacancy. An unex
pired term is not synonymous with a vacancy. The former is the remainder 
of a period prescribed by law after a portion of such time has passed; a vacancy 
exists where there is no person lawfully authorized to assume and exercise 
at present the duties of the office. And if provision, either by constitution 
or statute, has been made for preventing a vacancy, it is a misuse of terms to 
assume that a vacancy has occurred. If, therefore, at the expiration of the 
six years for which Judge Burrows was elected, a person qualified to hold it was 
in possession of the office, no vacancy existed. It is held distinctly in Kim
berlain v. The State, supra, that: "The death of a person elected to an office 
before he qualifies does not create a vacancy where the constitution provides 
that the incumbent shall hold office for his term and until the election and 
qualif.cation of his succ€ssor." ' 

"On page 266 the court proceeds: 

" 'It is held in Commonwealth ex rei. v. Hanley, 9 Pa. St. 513, that: 
" 'The death of the person elected to fill the office of clerk of the orphan's 
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court, before he has qualified himself according to law, does not create a 
vacancy, but the incumbe!lt who is authorized to hold the office until bis 
successor shall be qualified, holds over.' And Rogers, J., in the opinion 
observes: 'It will be observed that the terms on which alene the governor 
can appoint are a vacancy in the office, and that there can be a vacancy in an 
office when there is a person in possession whom all acknowledge to be right
fully in possession, having a perfect right to exercise all the powers and duties 
of the office, and to receh·e and enjoy all its emoluments, is a difficult position 
to comprehend. It is an abuse of terms to say that at the time the gover
nor issued his commission to the relator the office was vacant, for no person 
can plausibly deny that the respondent was the rightful possessor of the 
office :1t the time.' So here, it is conceded that the defend::tnt was right
fully in the office :1t the time of the appointment of the relator unless his 
powers ceased with the expiration of the six year portion of the term of Judge 
Burrows. To sustain the claim that they did so cease would, we think, be 
to fly in the face of the weight of authority; and the manifest purpose of 
our constitution and statutes, which purpose, as heretofore pointed out, 
is to secure continuity ::tnd steadiness of service and to discourage the crea
tion of vacancies.' 

"In State ex rel. McCracken, 51 0. S. 129, the court says: 

" 'The recognized policy of the state is to avoid, if pi·acticable, the 
creation of a vacancy in an elective office, and where the right to hold over 
is given in language that is not limited, anrl the same is not otherwise qu::tli 
fied, a court would hardly be justified in seeking for an unnatuml. construc
tion by which :1 limit would be placed upon the right. Here the words are: 
"And until his successor is elected and qualified," and nothing is found in 
the context to restrict the natural import of the text as given in the section 
quoted. ' 

"In c mtemplation of law there can be no vacancy in an office so long as 
there is a person in possession of the office legally qualified to perform the duties. 
This conclusion is distinctly supported by the holding in the State ex rel. 
v. Howe, 25 0. S. 588: 'Th::tt the framers of the consti'u'.ion, in providing 
f?r filling vacancies in office, did not regard an office as v::tcant, when an 
incumbent might lawfully hold over his definite term until a successor was 
elected or appointed and qualified, is manifest from other provi~'ions in the 
instrument. By section 4 of article 10, the duration of the term of township 
officers is fixed at one year from the Monday next succeeding their election, 
and until their successors are qualified. It would hardly be contended that., 
under this provision, a township office becomes vacant at the end of the 
ye::tr, from the mere fact that no successor to the incumbent has qualified.' 

" 'We think there is no vacancy in the office of clerk of the court of 
common pleas,. but that the persons duly elected, and holdi'ng on February 
8, 1894, are e:1titled to perform the duties until their successors, respectively, 
elected at the November election, 1893, are qualified.' 

"In State ex rel. v. Wright, 56 0. S. 553, the court says: 

" 'His right to serve after the expiration of the designated period, until 
the qualification of his successor, being conferred by statute at the time of h,is 
election, is no less a part of his statutory term of office, than is the fixed period 
itself; and while he is so serving, there cc.n be no vacancy in the office, in any 
proper sense of the term, for there is an actual incwnbent of the office legally 
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entitled w hold the same. As was said by :\Icllvain, J., in State v. Howe, 
25 Ohio St. 588, 596, "the incumbent continues in office, not as a mere de 
facto officer or locum tenens, but as its rightful possessor until such successor" is 
duly chosen and qualified. And by a successor, is not meant a mere tem
porary appointee, but one regularly chosen in succesdon to the office, to 
take the place of the predecessor on account of the cessation of his right 
of occupancy.' 

"From the foregoing authorities, I conclude that the death of Frank B. 
Dudgeon, after his election, but before his qualification, will not create a 
vacancy in the office of recorder on the first Monday in September, 1917. 
And since the commissioners are authorized by section 2755 G. C. to appojnt 
a recorder only when a vacancy occurs in that office, the county commissioners 
will have no authority to make such an appointment in the present instance. 

"The cases above cited are also authority for holding that the present 
recorcer, Carl Marti 1, h::>lc's ovt¥; until his successor is elected and qualified; 
that the right of the present rec~rde'r to hold over is as much a part of his 
term as the defi1 Le two years for which he was elected. Speaking on this 
subject the court says, in State ex rei. v . .Metcalfe on p. 264: 

" '\Ve are of opinion that he resigned the entire authority which as a 
judge he possessed. That embraced as well the authority to hold over until 
a successor should be elected and qualified as the remaining portion of the 
six years, the e :tent of his term as originally conferred. Using the language · 
of Williams, J., in The State ex rei. v. Wd.sht, 56 Ohio St. 540, speaking of the 
office of mayor: "His right to serve after the expiration of the designated 
period, until the qualification of his successor, being conferred by statute at 
the time of his election, is no less a part of his statutory term of office than 
is the fixed period itself; and while he is so serving there can be no vacancy 
in t'Je offic3 in any proper sense of t 1e term, for th3re is an actual incumbent 
of the office legally entitled to hold the s3.me," citing The State v. Howe, 
suprn.. In Kimberlain v. The State, 14 L. R. A. (Ind.) 858, it is helrl that: 
"The period between the expiration of his term and the qualification of his 
successor is as much a part of the incumbent's term of office as the fixed 
statutory period, where the law provides that he ~hall hold over until his 
successor qualifies." See also Mechem on pubic ·offices, here and there.' 

"Since the present recorder has the right of holding over, the question 
arises, for what length of time does he hold"!'' 

As hereinbefore stated, Art. X, section 2 of the constitution provide~: 

"County officers shall be elected • * * in such manner, and for 
such term, not exceeding three years, as may be provided by law.'' 

Art. XVII, section 2 of the constitution, as adopted Xovember 7, 1905, reads: 

"* * * and the term of office of all elective county, township, muni
cipal and school officers shall be such even numbers of years not exceeding 
four (4) years as may be so prescribed. " " *," 

It is my view that section 2 of article X of the constitution, in so far as there is 
any conflict, is impliedly repealed by the later provisions of section 2 of article XVII. 

State ex rei. v. Creamer, 83 0. S. 412. 
State ex rei. v. Cox, 90 0. S. 219-225. 
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The provision of section 2750 G. C. is that the term of the county recorder shJ.ll 
be for two years. 

Under article XVII, section 2, the legislature could have made the term of county 
recorder four years, but four years would be the constitutional limitation, and the 
legislature could not provide for a term exceeding four years. 

Bearing in mind these two provisions of the constitution, I conclude that Mr. 
Martin's present two-year term will expire on the first Monday in September, 1917, 
and since section 8 G. C. continues his term until his successor is elected or appointed 
and qualified, he would continue in office for not exceeding two additional years, un
l!)ss otherwise provided. 

Section 2750 G. C. provides that a county recorder shall be elected biennially, 
and since the regular time for the election of recorder will occur in November, 1918, 
it will be necessary to make provision for same. But the recorder elected at the elec
tion in November, 1918, will not take office until the first Monday in September, 
1919, and as the provisions of section 10 G. C. for an election for the unexpired term 
only applies in cases of "vacancy," and since there has been no vacancy in the office 
of recorder, Mr. Martin merely holding over, consequently Mr. Martin will continue 
in the office of county recorder until his successor; elected at the November election, 
qualifies and enters upon his term on the first Monday of September, 1919. 

I am not unmindful of the holding of our supreme court in State v. Brewster, 44 0. S. 
589, wherein it was held that the limitation in article X, section 2 of the constitution, 
prohibited a county recorde_r from holding beyond three years. As hereinbefore 
stated, I am of the opinion that this provision has been impliedly repeal d by the 
enactment of that part of article XVII, section 2 of the constitution, which provides 
there can be a four-year term for a county officer. 

It is my opinion, therefore, that under the state of facts presented, Carl Martin, 
will continue to serve as county recorder until his successor, elected at the regular 
November election in 1918, qualifies and takes his office the first Moncl.ay in Sep
tember, 1919. 

Y ery truly yours, 
JosEPH McGHEE, 

AUorney-General. 
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518. 

OHIO BOARD OF AD:\IIXISTRATIOX-COXVICT LABOR-ERECTIO~ OF 
BUILDINGS-WHEX PLAXS, ETC., MUST BE PREPARED-NOT NEC
ESSARY TO E:\IPLOY ARCHITECT-CmiPETITIVE BIDDING-WHEN 
NECESSARY. 

The cmendments to the state building code, sections 2314 et seq. G. C., found in 107 
0. L. 453, in connection with the statutes under which the Ohio board of administration 
is authorized to conduct industries at the various state institutions and to direct and em
ploy the labor of convicts and inmates of such institutions, require that when a stl.'te build
ing is to be erected under the supervision of the bqord of administration, at an aggregate 
cost in excess of $3,000.00, including the cost of such labor (md m.Jterials as are to be 
furnished by the state, plans, specifications, estimates, etc., covering the entire improve
ment, shall be prepared; but the contract to be let by competitive bidding ttnder the build
ing code, 1! any, is to include only such portions of the work as are not done by the board 
of administration itself. 

It is not necessary, under section 2314 G. C. as amended (107 0. L. 453) to employ 
on architect, if the "owner," as referred to in said section, can avail himself or itself of 
the services of a person competent to prepare the papers therein specified, without such 
independent employment. 

Where all the labor and a part of the materials of a state improvement are to be fur
nished by the state, and the aggregate cost of the entire improvement exceeds $3,000.00, 
the balance must be let by competitive bidding, as provided in the "state building code," 
ond such materials may not be furnished through the activities of a purchasing depart
ment conducted under the authority of the state department supervising the improvement. 

CoLUMBUS, OHIO, August 10, 1917. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-1 have your letter of July 28, 1917, in which, speaking for yourself 

and the board of administration, you request my opinion upon the following ques
tion: 

"On page 218 of the indexed appropriations of the last general assem
bly, H. B. No. 584, under the caption of 'Ohio Board of Administration,' 
appropriations are m~de for the erection of cottages for numerous institu
tions under this board. 

"The former appropriation bill that expired June 30; 1917, carried a 
clause exempting the board of administration from the provisions of section 
2314 of the General Code of Ohio. This provision has appeared in the last 
two or three appropriation bills: The last general assembly failed to include 
tlus provision in the appropriation bill and a new building code was enacted 
which provides that all structures, improvements, equipment, etc., in ex-
cess of $3,000.00, shall be advertised as the law provides. · 

"The board of administration is willing to comply with the building 
code of Ohio in part, but they believe that there are certain structures, for 
which appropriations have been made to them, that should be constructed 
in conformity with the building code, while on the other hand they feel that 
numerous cottages can be constructed by the use of their own labor and ma
terials so far as they may have the same, and any other materials necessary 
to complete these buildings they desire to purchase by competitive bids 
through their purchasing department. Their claim is that they can save 
the fees that would go to an architect and the percentage of profit that would 
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go to a contractor, and can prodde labor of inmates of their institutions, 
and in fact procure a much cheaper and more satisfactory structure. * * * 

''* * * In fact, they are only asking to have waived the advertising 
for competitive bids as a whole on certain improvements. 

"The board of administration claims that the fact that the appropria
tion bill this year did not carry the voiding of section 2314 was an oversight, 
and you can probably get further information by taking the matter up with 
the budget commissioner. 

"This opinion is at the joint request of the board of administration 
and the auditor of state in order that thay may speedily determine the policy 
that must be construed. We desire you to render an opinion stating whether 
or not the board of administrat.ion can proceed along the lines above sug
gested." 

I have omitted from your statement of facts certain procedure that the board 
of administration is willing to follow. 

I find that my predecessor, Hon. Edward C. Turner, considered the very quest~on 
which you have asked of me. You submitted it to him on June 22, 1915, under the 
apparent erroneous impression that the budget appropriation bill of 1915 omitted 
the exemption clause, which it had been customary theretofore to insert in appro
priation bills. As a matter of fact, the exemption clause was in the 1915 bill, as you 
have probably since discovered, but i_t is found in a general sect,ion i_n 106 0. L. 827, 
instead of in connection v.)th the specific appropriations, as had been the custom 
theretofore. 

It is true, as you state, that the present appropriation bill does not contain the 
exemption clause. The question, however, is s~ilar to that considered by Mr. Turner 
though neither he nor you at that time were"· aware that the question did not then 
exist. 

The opinion which Mr. Turner prepared will be found in Vol. II of Opinions of 
the Attorney-General for 1915, p. 1142. The conclusions which he reached were arrived 
at under the general laws of the state and particularly sections 2228 to 2230, both 
inclusive, sections 1845 to 1848, both i,nclusive, and section 1858 of the General Code. 
Section 1869 G. C. was also referred to. 

The general purport of these sections, a part of which relate to the employment of 
convicts in the penitentiary and Ohio state reformatory, and part to the development 
of industries at the benevolent institutions of the state, is expressly to authorize, and 
indeed to direct, the board of administration to find productive employment in state 
work for the wards of the state under its custody and control. 

Both Mr. Turner and his immediate predecessor, Mr. Hogan, who passed upon 
the effect of the customary exemption clause, in an opinion addressed to the board of 
administration under date of July 21, 1914, Vol. I, Annual Report of the Attorney
General for 1914, p. 1031, agreed that the state building code, so called, and particu
larly section 2314 of the General Code, was in effect modified by the then subsequent 
enactment of these sections which could not be reconciled with it. So that without 
the exempt~on clause in the appropriation, section 2314 G. C. Did not necessarily 
apply, unmodified, the procedure of the Ohio board of administration in the con
struction of a structural improvement under the superdsi_on of that--boar~, when it 
was practicable to employ laborers under the control of the board as wards of the 
state or to use materials produced at the state institutions. 

Mr. Turner's specific conclus}pns were as follows: (Vol. II, Opinions of Attorney
General for 1915, p. 1145). 

"Any building material which may be produced at any state institu-
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tion under the control and management of the Ohio board of administration 
may be excepted from the contract required to be entered into under section 
2314 G. C., and furnished directly by one institution to the other. 

"Any labor of convicts, or otherwise, which the state board of adminis
tration may la"'fully employ upon construction work is likewise to be elimi
nated from the contract which is required to be entered into by section 
2314 G. C. 

"In case the labor to be so furnished by the board of administration 
embraces that on all branches of the work, then the only contract to be let 
should be for the materials, and not for the doing of the work, unless some 
of the materials are to be likewise purchased from another institution. 

"In case the labor is to be furnished on certain branches of the work only, 
the general contra_ct to be let should exclude these branches of the work, 
and the branches upon which the labor of inmates is to be employed should 
be provided for by separate contracts for the purchase of materials. 

"In cases in which materials are to be furnished by one institution to an
other for construction work, the contract should be for the performance of 
the labor only, except to the extent, as already pointed out, to which the 
labor of inmates may be employed. 

"No improvements at the penitentiary are to be governed at all by 
section 2314 G. C., such improvements being expressly excepted by that 
section itself from its remaining terms. · 

"The aggregate cost of an improvement within the meaning of section 
2314 G. C., in the event of the use of materials or labor furnished hy a state 
institution, is the estimated cost of the labor and materials not so furnished." 

I may say that I ent:rely agree wilh Mr. Turner in his inteq:rJtation of the law .as 
he then found it. It does not follow, however, that this is the law at the present time, 
for section 2314 G. C. has since been amended and now has whatever force must be 
accorded to a later enactment. The amendment is found in 107 0. L. 453. The act 
amends several sections of the so-called Rt»te building code, but it will. be necessary 
to quote only sections 2314 and 2317 G. C. They provide as follows: 

"Section 2314. Whenever any building or structure for the use of the 
state or any institution supported in whole or in part by the state or in or 
upon the public works of the state that are administered by the superin
tendent of public works, is to be erected or constructed, or whenever additions 
or alterations, structural or other improvements are to be made, or heating, 
cooling or ventilating plants or other equipment to be installed for the use of 
the state, or in or upon such public works or in or for an institution supported 
in whole or in part by the state, or for the supply of material therefor, the 
aggregate cost of which exceeds three thouands dollars, each officer, board 
or other authority, upon whom devolves the duty of constructing, erecting, 
altering, or installing the same, hereinafter called the owner, shall make or cause 
to be made, by an architect or engineer whose contract of employment shall 
be prepared and approved by the attorney-general and filed with the auditor of 
state, the following: full and accurate plans, suitable for the use of mechanics 
and other builders in such construction, improvement, addition, alteration, 
or installation; and details to scale and full sized, so drawn and represented 
as to be easily understood; accurate bills showing the exact quantity of differ
ent kinds of material necessary to the construction; definite and complete 
specifications of the work to be performed, together with such directions as will 
enable a competent mechanic or other builder to carry them out and afford 
bidders all needful information; a full and accurate estimate of each item of 
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expense and of the aggregate cost thereof, and such further data as may be 
required by the governor, secretary of state and auditor of state acting as and 
being the state building commission. In the absence of the governor, the 
secretary to the governor, in the absence of the secretary of state, the assist
ant secretary of state, and in the absence of the auditor of state, the deputy 
auditor of state, shall act as members· of such commission." 

"Section 2317. After the proceedings required by sections 2314 and 2315 
have been complied with, such owner shall give public notice of the t.ime and 
place when and where proposals will be received for rrerforming the labor 
and furnishing the materials of such construction, improvement, alteration, 
add,i~ion or installation, and a contract or contracts therefor awarded, except for 
materials manufactured by the state or labor supplied by the Ohio board of admin
istrat-ion that may enter into the same. The form of proposal approved by the 
state building commission shall be used, and a proposal shall be invalid and 
not considered unless such form is used without change, alteration or addition. 
Bidders may be permitted to bid upon all the branches of work and materials 
to be furnished and supplied, or upon any thereof, or alternately upon all 
or any thereof." 

The purport of these sections is plain. Under them what was left to implication 
in the state of the law as it was when Mr. Turner considered it, is covered by expres
sion. Mr. Turner's first conclusion is of course exactly correct and section 2317 supra 
expressly provides therefor. So also with his second, third, fourth and fifth conclu
sions. His sixth conclusion is changed, as I shall hereinafter point out. His seventh 
conclusion is reversed by the amendment. No longer is the aggregate cost of an im
provement within the meaning of section 2314 to be determined by the estimated 
cost of labor and materials not furnished by t.he state. But it is rather clear, from the 
consideration of sections 2314 and 2317 supra, together, that the estimated cost of 
the improvement is to be determined without regard to the fact that a part of the 
labor or materials, or both, is to be furnished by the state. So that if the board of 
.administratic:m contemplates the erection of a structural improvement and the fur
nishing of such proportion of the labor and materials thereon as will leave the remain
-der not so furnished of a less aggregate estimated cost than $3,000.00, that fact alone 
·will not suffice to take the whole proceeding out of the operation of section 2314 and 
the related statutes. On the contrary, the total aggregate cost, including that of the 
labor and materials to be furnished by the state, must be considered in determining 
whether it will be necessary to comply with section 2314 G. C. But when it comes to 
the letting of the contract, then the labor and materials furnished by the state are to 
be excepted from the work to be so let. 

In short, section 2317 G. C. embodies a recognition of the powers of the board 
of administration under the other sec~ions referred to by my predecessors. 

Section 2314 G. C. then must be complied with if the aggregate cost, including 
that of the labor and materials to be furnished by the state, exceeds $3,000:00. I 
point out, however, that section 2314 G. C. merely requires that plans, specifica
tions, details, bills of material, etc., covering the entire work, be prepared and filed. 

There is no absolute necessity under this· section for the employment of an arch
itect. If the "owner" has in his or its employ a person who is competent to prepare 
papers necessary to be prepared under section 2314 G. C., such papers may be pre
pared by such person. It is only when it is necessary to go outside the general serv
ice of the state and employ an independent architect or engineer, that contraet of 
employment, to be prepared and approved by the attorney-general, must be entered 
into. 

Therefore, the suggestion of the board of administration, that it is in a position 
-to save architects' fees, can be acted upon and yet section 2314 G. C. may be com 
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plied with. Also, the suggestion of the board of administration that it is willing to 
furnish the details, plans, specifications, etc., may be followed, with the remark, how
ever, that the board is not only permitted but required to do this, under section 2314 
G. C., if the total cost of an improvement, as hereinbefore interpreted, exceeds $3,000.00. 

If, as you say, the only thing the board is asking to have "waived" is the adver
tising for competitive bids as a whole, you are advised that the statute itself does 
not require that competitive bids be invited on the whole of the work, but only on 
that part which remains after the labor and material to be furnished by the state is 
excluded from the whole. 

If, however, the board of administration is desirous of waiving the entire re
quirement as to the inviting of competitive bids under the building code so called, 
and obtaining the additional tnaterials through its purchasing department, you are 
advised that this can not be done. The only thing to be excepted from the contract is 
materials manufactured or labor _supplied by the state. The fact that the board of 
administration has a purchasing department is of no legal significance in this connec
tion. 

In so far as compliance with sections 2314 et seq. G. C. is rendered difficult or 
burdensome on account of prevailing fluctuations in prices, or made seemingly waste
ful because of the elements of expenditure involved in the architect's fee and the con
tractor's profit, it is of course obvious that these considerations are not admissible. 
If the board of administration were permitted to evade the law in so _far as it applies 
to that board, on these grounds and on the plea that it is in a position, because of its 
admini~trative organization, to furnish adequate substitutes for the things contem
plated by the statutes, similar arguments might be advanced by other state depart
ments, as reasons why the law ought to be ignored- as to them. But this point needs 
no discussion. Such considerations are for the legislature and not for the courts or 
for administrative officers. The law, except as modified as above stated, applies 
to the board of administration and to the extent that it so applies that board must 
follow it, even though all concerned might rest under the conviction that economies 
might be effected by ignoring it. 

In this connection let me point out that section 2314, supra, no longer exempts 
improvements at the penitentiary from its provisions, and that the statutes in their 
present form do not authorize any different procedure in emergency cuses from that 
required in other cases, except in the rejection of the lowest and best bid and in the 
making of changes in the plans and specifications which are governed by sections 
2320 and 2321 G. C. respectively. 

519. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
ADAMS, CRAWFORD, FAIRFIELD, HIGHLAND, KNOX, MEDINA, 
PREBLE, SANDUSKY AND SCIOTO COUNTIES. 

CoLUMBS, Omo, August 11, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio: 
DEAR Sm:-I have your communication of August 6, 1917, enclosing the fol

lowing final resolutions, on which you ask my approval: 

"Adams county-8ection 'C-2' of the West Union-Sinking Spring road, 
I. C. H. No. 124. 
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"Crawford county-section 'J' of the Columbus-Sandusky road, I. C. 
H. No.4. 

"Fairfield county-8ection 'A-1' of the Baltimore-Reynoldsburg road, 
I. C. H. No. 461. 

"Highland county-8ection 'H' of the Allensburg-Lynchburg road, 
I. C. H. No. 459. 

"Knox county-8ection 'K' of the Columbus-Wooster road, I. C. H. 
No. 24. 

"Medina county-8ection 'P-1' of the Cleveland-Wooster road, I. C. 
H. No. 25. 

"Preble county-8ection 'C-2' of the Hamilton-Eaton road, I. C. H. 
No. 180. 

"Sandusky county-8ection '0' of the Fremont-Castalia road, I. C. H. 
No. 281. 

"Scioto county-Section 'A-1' of the Portsmouth-Lucasville road, I. C. 
H. No. 406. Types 'A,' 'B,' 'C' and 'D.' " 

I have carefully examined said final resolutions, find same correct in form and 
legal and am therefore returning them to you with my approval endorsed thereon. 

520. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY THE 
BOARD OF EDUCATION OF HIGGINSPORT VILLAGE SCHOOL 
DISTRICT. 

CoLUMBus, OHio, Aug. 11, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEli!EN: 

"RE:-Bonds in the sum of 81,200.00 issued by the board of education 
of Higginsport village school district for the purpose of repairing school 
building therein, being six bonds of two hundred dollars each.'' 

I have examined the transcript of proceedings of the board of edt:cation of Hig
ginsport village school district in connection with the above bond issue, and I find 
the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form required 
and signed by the proper officers will, upon delivery, constitute valid and binding 
obligations of said village school district. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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521. 

APPROVAL-FINAL RESOLUTION FOR ROAD IMPROVE:\IEXT IX .:\IUS
KINGUM COUNTY. 

CoLt:MBC's, Omo, Aug. 11, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of August 7, 1917, enclosing the fol

lowing final resolution, on which you ask my approval: 

"Muskingum county-8ection 'M-1' of the Zanesville-Dresden road 
I. C. H. No. 344." 

I have carefully examined said final resolution and find same is correct in form 
and legal, and am therefore returning it to you with my approval endorsed thereon. 

522. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVE:YIENTS 1:-i 
HOLMES, LAWRENCE, MAHONING AND PUTNAM COUNTIES. 

CoLUMBUs, OHIO, Aug. 11, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of August 7, 1917, enclosing the fol

lowing final resolutions, on which you ask my approval. 

"Holmes county-Section 'A' of the Navarre-Berlin road, I. C. H. No. 79. 
"Lawrence county-8ection 'K' of the Ohio river road, I. C. H. No. 7. 
"Mahoning county-8ection 'U-1' of the Akron-Canfield road, I. C. H. 

No. 87. 
"Mahoning county-Section 'R-1' of the Akron-Jamestown road, I. C. 

H. No. 18. 
"Putnam county-8ection 'h' of the Kalida-Lima road, I. C. H. No. 134. 

I have carefully examined said final resolutions, find same correct in form and 
legal, and am therefore returning them to you with my approval endorsed thereon. 

Very truly yours 
JosEPH McGHEE, 

Attorney-General. 
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523. 

TRACTORS-USE OF SA:\IE UPON PUBLIC ROAD-FARMER TRAVELING 
FR0:\1 OXE FIELD TO ANOTHER. 

The provisions of section 7246 and section 13421-12 General Code are broad enough 
to include within the same a farmer passing over the highways of the stale from one part 
of his farm to another with tractors such as are therein set out. 

CoLUliiBUs, OHio, Aug. 11, 1917. 

HaN. D.wm A. WEBSTER, Prosecuting Attorney, Bryan, Ohio. 
DEAR Sm:-1 have your communication of Ju~y 23, 1917, in which you ask me 

to place a construction upon our statutes in reference to certain matters mentioned 
in your communication. The communication reads as follows: 

"I have been asked by one of our progressive farmers, in this community, 
for a construction of the statute relating to improved highways, and the 
movi·ng of tractors, over and along said roads, when going to and from their 
work. · 

"This farmer's land is divided by an improved highway, and he is the 
owner of a large tractor equipped with lugs, a.nd it is necessary for him to 
cross the improved road, but in doing so, he. informs me, that he exercises 
every caution, possible, to not injure the road more than absolutely neces
sary. At times it is necessary for him to travel upon this public roa_d a dis
tance of twenty or thirty rods. * * * " 

The sectipns of our statute upon which you ask me to place a construction are 
sections 7246 (107 0. L., 139), and 13421-12 General Code. Section 7246 G. C., reads 
as fo.llows: 

"No traction engine, trailer, wagon, truck, steam roller, automobile 
truck or other power vehicle, whether prqpelled bly muscular or motor power, 
weighing in excess of twelve tons, including weight of vehicle, object or con
trivance and load., shall be operated over and upon the improved public streets, 
highwal's, bridges or culverts within the state, ·e~cept as hereinafter provided. 
This provision shall not apply tp vehicles run upon rails or tracks or to fire 
engines, fire .trucks, or other vehicles'or apparatus belonging to any municipal 
or volunj;eer fire department or used by such department in the discharge 
of its functions. No object shall be moved over or upon such s,treets, .IV-gh
way's, br,i~ges or culvert!! upon wheels, rollers or otherwise, except·lis herein
after provided, i,n exc~ss of a total weight of twelve tons including weight 
of vehicle, object or contrivance and load." 

It will be noted th.at t}le terms of this section are very broad and comprehensive 
It is fUrther to be noted that this section does not refer at all to the person lijling the 
thing forbidden, but the section refers to the thing itself. Furf;her, this section sets 
out certain exception.s to which the provisions of the same shall not apply, but in these 
e,xceptions there is nothing which would see~ to indica~e that a farmer who uses a 
tr~ctor for the purpose of conducting his farm work is to be exempted from the applica
tion of this section when it comes to his use of the public highway. The latter part 
of the said section reads: 

"No object shall be moved over or upon such streets, highways, bridges 
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or culverts upon wheels, rollers or otherwise, except as hereinafter provided, in 
excess of a total weight of twelve tons including weight of vehicle, object 
or contrivance and load." 

It will be noted that this section has to do with the weight of the tractor or whatever 
object it is that is being moved across or along the highway. In connection with this 
section I woulCllike to call attention to the provisions of s'ection 7251 General Code 
(107 0. L., 141), which provides in part as follows: 

"Any person violating any of the provisions of section 7246 to 7249 
inclusive of the General Code shall be liable for all damages resulting to any 
street, highway, bridge or culvert by reason of such violation. In the case 
of any injury to a state road such damages shall be collected by civil action 
brought in' the name of the state on the relation of the state highway com
missioner and it shall be the duty of the attorney-general or prosecuting 
attorney of any county to institute such action when so requ~ted by the 
state highway commissioner and to prosecute the same to final judgment. In 
the case of an injury to an improved public road, brid;ge, or culvert of a county 
such damages shall be recovered by a civil action prosecuted by the county 
commissioners and in the case of an injury to an improved public street, high
way, bridge or culvert of a municipal corporation it shall be the duty of the 
proper authorities of such municipal corporation to institute an action for 
the recovery of such damages. All damages collected under the provisions 
of this section shall be paid into the treasury of the state or proper political 
subdivisions thereof and credited to any fund for the repair of streets, roads 
or bridges." 

This section throws some light upon the comprehensive scope of section 7246 
General Code. The language is "any person." This term "any" is possibly as broad, 
comprehensive and all-inclusive as any word we have in the English language, and when 
it is made to apply to any class or group of subjects it is difficult in placing a construction 
upon the same to make any exception of anything that comes within the class or group. 
For the present let us turn to section 13421-12 Gene_ral Code, which reads as follows: 

''Whoever drives over t.he improved highways of the state, or any political 
subdivision thereof, a traction engine or tractor with tires or wheels equipped 
with ice picks, spuds, spikes, chains or other protections of any kind extending 
beyond the cleats shall be fined for each offense not less than ten dollars nor 
more than one hundred dollars. The terms 'traction' engine or 'tractor' as 
used in this act, shall apply to all self-propelling engines equipped with metal 
tired wheels operated or propelled by any form of engine, motor or mechanical 
power, used for agricultural purposes. No city, county, village or town
ship shall adopt, enforce or maintain any ordinance, rule or regulation con
trary to or inconsistent with the terms of this act; or require of any.person 
any license tax upon or registration fee for any traction engine, tractor, or 
trailer, or any permit or license to operate. Operators of traction engines 
the drivers of any other vehicle unless some other safe and convenient way 
is provided, and no public road open to traffic shall be closed to traction 
engines or tractors." 

Here we again find another term similar to the term "any" in so far as its applica
tion is concerned-the term "whoever" is as broad and comprehensive as any word 
can be, and in this section we find no exceptions noted. While section 7246 General 
Code has particular reference to the weight, section 13421-12 has particular reference 
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to the destructive qualities of the engines used, and provides that "if the engine or 
tractor has wheels equipped with ice picks, spuds, spikes, chains or other projections,' 
then he shall be liable to punishment. 

It will be noticed that the above section is a radical amendment by the last legisla
ture and is found in 107 0. L., 652. I would like to call your attention especially to 
the part of the section which reads: 

"* * * The terms 'traction engine' or 'tractor' as used in this act, 
shall apply to all self-propelling engin,es equipped with metal-tired wheels 
operated or propelled by any form of engine, motor, or mechanical power, 
used for agricultural purposes." 

Hence, so far as this section is concerned, it is quite evident that the legislature in
tended this provision to apply to tractors used in the manner suggested in your com
munication. 

While I am aware that the farmers use these tractors in the legitimate running 
of their farms and are to be complimented upon their progressive spirit and tendencies, 
yet, on account of the nature of the terms used in these two sections, it is my opinion 
that no exception in law could be made which would exempt them from the provisions 
of the same. 

Hence, answering your question specifically, it is my opinion that a farmer who 
would use a tractor weighing in excess of twelve tons when loaded, or would use a 
tractor, the rims of which are set with lugs or spikes, on improved highways of the 
state, would come within the provisions of section 7246 and section 13421-12, respect
ively, of the General Code. 

524. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ELECTORS OF TOWNSHIP-MAY NOT VOTE IN CITY UNTIL TOWNSHIP 
ACTUALLY ANNEXED-ALTHOUGH PROCEEDIXG STARTED-MAY 
VOTE IN TOWNSHIP. 

1. Where it is proposed by proper proceeding that part of a township shall be annexed 
to a city, but the proposed annexation can not take effect until after the date of the primary 
election, such electors are not qualified to vote in the city. 

2. Such electors, being qualified voters of the township on the date of said primary 
election, would be entitled to vote at the township primary if such primary were held, the 
same as if no annexation proceedings were pending. 

CoLUMBus, OHIO, August 11, 1917. 

HoN. JARED P. HUXLEY, Prosecuting Attorney, Youngstown, Ohio. 
DEAR SIR:-ln your communication of August 4, 1917, you ask for an official 

opinion upon the following: 

"Part of Boardman township has, by ordinance duly passed but not 
effective for thirty days, been annexed to the city of Youngstown. On account 
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of the ordinance not taking effect for thirty days, this part of the township will 
not be a part of the city when the primary elections are held, but will be a part 
of the city on the date of the election. 

"The question is: Are the people of this annexed district entitled to vote 
at the primary election?" 

Section 4980 G. C. provides who may vote at primary elections and reads in part 
as follows: 

"At such election only legally qualified electors or such as will be legally 
qualified electors at the next ensuing general election may vote and all such 
electors may vote only in the election precinct where they reside, • * *" 

Section 4967 G. C. makes all statutory provisions relating to general elections 
applicable, as far as possible, to primary elect_ions. 

It is my opinion that sect.ion 4980 gives the ri::_ht to a person who, on primary 
election day, is legally qualified to vote in the election precinct where he at that time 
resides. Under the general election statutes, 4863, 4864 and 4865, residents in the 
state, county, townshlp and municipality, with an exception as to the head of a family, 
are duly provided for, and sectbn 4866 lays down the rules that should govern judges 
of elections in determining the reddence of a person offering to vote. Now since in 
your inquiry you advise me that the ordinance annexing the territory to the c,ity of 
Youngstown will not take effect until thirty days, and also that the primary election 
will be held before the date of the going into effect of the said ordinance of said annex
ation, that part of the towrish'ip which will subsequently be annexed to the dty is 
now, and will be on primary election day, a part of the township and the mere fact 
that tlis annexed territory will be a part of the city on the day of the regular electicn 
makes no difference. These statutes prescribe the qualifications for electors at the 
regular election and if at that time the electors who are now residents of the township 
become qualified electors in a city, they, of course, will be entitled to vote at the No
vember election. 

This produces the anomalous situation of these electors voting at the primary for 
candidates for whom, i.f they are annexed to the city, they will not htwe a right to 
vote, and voting for candidates at a general election in whose nomination they did 
not take part, owing to their annexation. But this is nothing strange. Persons move 
from place to place and frequently might make their change of residence at such a 
time that while they might assist in nominating, they would be voting for candidates 
in whose nomination they had taken no part. 

Sir.ce the annexation ordinance is sflspended and will not become effective until 
after the primary, it is just the same as if it had not been passed at all. The situation 
of the annexed territory is nothing different from any other portio!). of the township. 

If the township, either by reason of population or petition, as provided by section 
4951, where the population is less than 2,000, will hold a primary on the IegJlar pri
mary election day, the qualified electors in tl!at portion of the township wh!eh subse
quently will be annexed to the city will vote at the township primary. See Bach v. 
Goff, 24 C. C. (n. s.) 561. 

In answer to yoqr specific question, then, my opinion is that the people of the 
annexed district refe~Ted to are not entitled to vote at the primary election for the 
city, but if a township primary is held then they would be entitled, if otherwise quali
fied, to vote at the township primary in the same manner as if no annexation pro
ceedings were pending. 

Very truly yours, 
JOSEPH ::\IcGHEE, 

Attorney-General. 
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525. 

BOARD OF EMBALMING EXAMINERS-FEE MUST ACCOMPANY EACH 
APPLICATION FOR EXAMINATION-CANNOT DELEGATE AUTHOR
ITY TO PASS UPON APPLICATION-8ECRETARY-TREASURER MUST 
PAY PREMIUM ON HIS BOND-THREE YEARS PRACTICAL EX
PERIENCE-HOW TIME COMPUTED. 

The state board of embalming examiners h.Js no authority to allow an appli ant who 
has failed at an examination to take a second or subsequent examination without paying 
a fee therefor. A fee of 810.00 must accompany each application for examination. 

The state board of embalming examiners must pass upon all applications; it has no 
authority to delegate this duty to the secretary-treasurer. 

The secretary-treasurer is required to pay the premium upon a surety bond, if such 
bond is ol]ered by him. 

The three years' practical experience required of a person who practiced embalming 
prior to January I, 1913, can be computed from any such experience had by such person 
prior to the date nf the filing of his application which must be filed prior to December 31, 1917. 

CoLUMBus, OHIO, Aug. 11, 1917. 

RoN. B. G. JoNEs, Secretary The State Board of Embalming Examiners, Columbus, Ohio. 
DEAR SIR:-You submit for my opinion the following: 

"As secretary of the Ohio state board of embalming examiners I have 
been instructed by the board to secure your opinion upon the following 
questions to wit: 

"1. Has this board the authority under the law or by rules adopted 
by them to allow an applicant who has failed at one examination the privilege 
of taking a second examination without the payment of an additional fee 
or the filing of a new application? 

"2. Will it be the duty of the board as a whole to pass !!_,POD all applica
tions for registration, or will the filing of the same with the secretary-treas
~rer be sufficient, (assuming that the appli.cant fills them out according to 
law) to allow him (the secretary-treasure'r) to issue a certificate of regis
tration? 

"3. Who pays for the bond of the secretary-treasurer as required under 
section 1340 General Code? 

"4. As provided under section 1343 G. C. can the board construe the 
three years of practical experience prior to January 1, 1903, to be contin
uous experience to date or to the passage· of the present law (March 21, 
1917)? In other words, how much actual experience must the applicant have?" 

Pertinent to your questions is General Code section 1342 which reads as follows: 

"Every person desiring to engage in the practice of embalming or the 
preparation of the dead for burial, cremation or transportation, in the state 
of Ohio, shall make a written application to the state board of embalming 
examiners for registration, giving such information as the said board may, 
by regulation, require for such registration. Each application must be accom
panied by a fee of one dollar with the certificates of three reputable citizens, 
(one of whom shall be a licensed embalmer) that the proposed applicant is of 
good moral character and stating his age and general education which shall 
be such as to entitle him or her to admittance to high school. If the said 
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board shall find the facts set forth in the application to be true, the said 
board shall issue to said applicant a certificate of registration. Before a 
registered applicant can apply for and take an examination in the practice 
of embalming or preparing for burial, cremation or transportation, the body 
of any dead person in the state of Ohio, said applicant shall have completed 
to the satisfaction and approval of the said board, a course consisting of at 
least twenty-six weeks of studies in the science of embalming, disinfection 
and sanitation in a regular school of embalming, recognized by said board 
or shall have had at least two years of practical experience under a licensed 
embalmer in this state, during which time he or she shall have embalmed 
(arterially) at least twenty-five dead adult human bodies. All applications 
for a license to practice embalming and the preparation of the dead for burial, 
cremation or transportation in this state, must be made to the state board 
of embalming examiners in writing and contain the name, age, residence 
and the person or persons with whom employed, the name of the school 
attended together with a certificate from two reputable citizens that the 
applicant is of legal age and of good moral character, also a certificate under 
oath when required by the said board from the president or dean of the embalm
ing school or college he or she has attended, that the applicant has com
plied with the requirements of said school or college or a certificate under 
oath, when required by said board, from the licensed embalmer under whom 
he or she has worked as an apprentice, that he or she has complied with the 
requirements of apprenticeship as set forth in this section. Each applica
tion must be accompanied by a fee of ten dollars and the certificate of regis
tration. If after the state board of embalming examiners are satisfied that 
the applicant has qualified as set forth in this section, the said board shall 
cause the said applicant to appear before them and be examined in the sub
jects as set forth in the preceding section and he must pass said examination 
with an average grade of not \.~ss than seventy-five per cent." 

That is to say, before a person who desires to engage in the practice of embalming 
or the preparation of the dead for burial or cremation or transportation in the state 
of Ohio is pennitted to do so, he must pass an examination before the state board 
of embalming examiners. Before he is permitted to take the examination he must 
file an application under the terms and conditions set forth in the above quoted sec
tion. Said section provides that "each application must be accompanied by a fee of 
$10.00." So that in case the applicant fails to pass the examination he may apply 
for and be permitted to take another examination before such board. Said section 
further provides that "before a registered applicant can apply for and take an ex
amination" he must file his application with the board of examiners. No applicant 
is permitted to take an examination unless the application is on file. All that would 
probably be necessary would be to refile the former application because there is no 
provision of statute which requires any new or additional matter to be set forth on 
a second or subsequent application for examination than that which is set forth in 
the original application. But a refiling of the original application for a new exami
nation would be the s::une as filing a new application and therefore would require 
another fee of $10.00 to accompany such application. 

Answering your first question, then, I advise you that the board has no authority 
to allow an applicant who has failed at one examina ion the privilege of taking a second 
examination without the payment of an additional fee or the filing of a new appli-
cation. · · 

Coming now to your second question: In the application referred to, in answer 
to your first question, and as required by said section above quoted, the applicant 
must state such information as the board requires by its regulations and the appli-
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cation must be accompanied by certificates of three reputable citizens (one of whom 
shall be a licensed embalmer) that the applicant has a good moral character and also 
his age and general education, which education, however, shall be such as will entitle 
the applicant to acmittance to a high school, as provided by law. The above apli

cation is in the nature of a condition precedent, that is, without such application 
having been made the person cannot take the eJmmination required of all those per
sons who desire to be registered for the purpose of practicing embalming in this state. 
The application is provided by law and must contain certain matters which are pres
cribed by the statute and certain other matters which are prescribed. by the regu• 
lation of the board. No place in the statute is the board empowered to authorize 
its secretary-treasurer to perform any of its acts, except in section 1338 "the secre
tary-treasurer shall serve during the pleasure of the board and keep a record of the 
transactions of the board, collecting all money and performing any other duties re
quired by the board." Any other duties required by the board would be considered 
to te such other duties of a cleJical nature which would ordinarily fall to the lot of 
a secrEtary of a toard and not a duty requiring the judgment or the exercise of the 
diEcreticn of the members of the board. 

So that, in answer to your second question, I advise you that it will be the duty 
of the board to pass upon the applications for registration and that a certificate of 
registraticn cannot be issued by the secretary without the authority of the board 
therefor. 

In your third question you inquire who shall pay for the bond of the secretary 
treasurer. 

General Code section 1340 provides: 

"The secretary-treasurer of the state board of embalming examiners 
shall give bond to the state in such sum as the board shall direct with two 
or more sureties, or a reliable surety company, approved by said board con
ditioned for the faithful discharge of the duties of his office. Such bond, 
with the oath of office and approval of the board endorsed thereon, shall be 
deposited with the state treasurer." 

If the bond is given with two or more sureties who are not a surety company, 
there would be no cost required therefor and it is only in case a premium is paid for 
a surety bond that any cost would attach thereto. There is no provision of law for 
the board to pay for any such surety bond and it would therefore manifestly follow 
that if the board is not authorized to pay for same, and the secretary desires to give 
a surety company as his bondsman, he, the secretary-treasurer, must pay the premium 
upon such surety bond. 

Answering your third question, therefore, I advise you that if a surety bond is 
given by the secretary-treasurer, he must pay the premium therefor himself. 

Coming now to your fourth question: 
General Code section 1343 provides in part: 

"If the state board of embalming examiners finds that the applicant 
possesses all of the necessary qualifications as prescribed in the preceding 
section and has passed a satisfactory examination in the subjects prescribed 
in section 1341, it shall register the applicant as a duly licensed embalmer, 
provided, however, that this section and the preceding sections shall not 
" * * apply to any person engaged in the practice of embalming or the 
preparation of the dead for burial, cremation or transportation prior to Jan
uary 1, 1903, provided that he or she has had at least three years' practical 
experience, if such person prior to January 1, 1918, makes application to the 
state board of embalming examiners for a license, accompanied by a fee of 
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825.00, and an affidavit certifying that he or she was in such practice before 
January 1, 1903, and thereupon the state board of embalming examiners 
shall issue a license to such applicant." 

As I read the above quotation it means that the provisions of law which relate 
to the registration of those persons who desire to practice embalming by causing such 
persons to pass an examination in certain prescribed branches, shall not apply to a 
person who was engaged in the practice of embalming or the preparation of the dead 
for burial, cremation or transportation prior to January 1, 1903. If such person at 
the time he files his application for a license, which must be before January 1, 1918, 
has had at least three years practical experience in embalming or the preparation 
of the dead for burial, cremation or transportation, I do not understand that it is 
necessary that the same be had since that time nor that the same be had at one con
tinuous time, but what the statute does say is that such person must have been en
gaged in the practice of embalming, etc., prior to January 1, 1903, and that he has 
had at least three years practical experience. 

So that, answering your fourth question, I advise you that the three years prac
tical experience can be calculated by the board at any time such experience has been 
had, which must be prior to the time of the filing of the application, the last day of 
which filing .is December 31, 1917. Very truly yours, 

526. 

JosEPH McGHEE, 
Attorney-General. 

SHERIFF-REQUISITION MATTERs-NOT ENTITLED TO FEES-PROS
ECUTING ATTORNEY CANNOT PAY FROM FUND UNDER SECTION 
300~ G. C. 

A sheriff is not entitled to per diem fees for services rendered in requisition matters. 
The prosecuting attorney can not use the fund provided by section 3004 G. C. to pay 

a sheriff for services or expenses in requisition matters. 

CoLUMBUs, OHio, August 13, 1917. 

RoN. JoSEPH T. MICKLETHWAIT1 Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Sm:-You submit for my opinion the following statement of facts: 

"For some time I have been paying the sheriff of this county out of the 
fund provided for by the provisions of section 3004 of the General Code the 
sum of 55.00 per day for services rendered outside of this state in cases of 
of extraditi'on of criminals. 

"I desire to have your opinion as to whether : can legally make these 
payments from the fund provided by sec.tion 3004 of the General Code." 

Your inquiry calls for a consideration and construction of those sections of the 
General Code which apply to the collection of costs and expenses incurred in returning 
from a foreign state a fugitive from justice. 

General Code section 109 provides how fugitives from justice may be demanded 
and reads as follows: 

"On demand, the governor, when authorized by the constitution of the 
United States, may deliver to the executive authority of another state or 
territory a person charged therein with treason, felony or other crime com-
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mitted therein. On application, the governor may appoint an agent to 
demand of the executive authority of another state or territory a person 
charged with felony who has fled from justice in this state." 

After the appiication or demar:d is made of the governor for a person chargEd 
with treason, felony, or other crime,· and the gpvernor has appoint€d sowe one as an 
agent. to demar.d qf the executive authority of the other state or territory such person 
so charged, the expense which must necessarily follow such demar.d of such an agent 
and the return of the fugitive is then payable from the county treasury upon allowance 
by the county commissioners ur:der the following sections, to wit: 

"Section 2491. When any person charged with a felony has fled to 
any other state, territory or country, ar d the governor has issucd a requisition 
for such person, or has rEquested the presid:nt of the United States to issue 
extredition papers, the commissioners may pay from the cot nty treasury t:> 1he 
age.1t designated in such requi~i1ion or r2quest to execute them, all necessary 
expenses of pursuing ard retun"!ing such perwn, so charged, or so much 
thereof as to them seems just. 

"Section 2015. The county commissioners may allow ar d pay the 
necessary expense incurred by an officer in the pursuit of a person charged 
with felony, who has fled the country." 

That is to say, the county commissioners may pay Nom the county treasury to the 
agent designated in such requisition or .. request t~ execute them all necessary expenses 
of pursuing and returning such n.erson, so charged, or so much thereof as the county 
commissioners deem should be paid. 

In opinion No. 323-0pinions of Attorney General, 1915, volume 1, page 632, 
it was held that the expenses of an officer in returning from another state without 
requisition a person under indictment are payable under above quoted section 3015 
and not under section 3004 G. C. Said last mentioned section reads, in part, as follows: 

"There shall be allowed annually to the prosecuting attorney in addi
tion to his salary, and to the allowance provided by section 2914, an amount 
equal to one-half the official salary to provide for expenses which may be in
curred by him in the performance of his official duties and in the f1trlherance of 
justice not otherwise provided for. * * *" 

That is to say if expenses are incurred either by the prosecuting attorrky in the per
formance of his official duties and in the furtherance of justice or by any one for him, 
and provision of law is made covering said: expenses, then the same can not be paid 
from the fund provided for under section 3004 G. C., but ~ust be paid from the funds 
otherwise provided by law. 

In your case, when the sheriff of your county incurs expenses in the pursuit of a 
person charged with felony who has fled the country or incurs expenses in relation to 
the return of a prisoner in requisition matters, such expenses are otherwise provided 
for by law and can not be paid by the prosecuting attorney from the fund provided 
for in section 3004 G. C. 

Answering your question specifically, then, I advise you that it is not proper for 
you to pay the sheriff the sum of five dollars per day for services rendered outside of 
the state in cases of requisition of criminals from the fu,nd provided for in section 3004 
Q{ the General Code. The sheriff is not entitled to per diem fees in requisition matters. 

Very truly yours, 
Jos:J']PH McGHEE, 

Attorney-General. 
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527. 

APPROVAL-FIX AL 
HARDIN, KXOX, 
COUKTIES. 

RESOLL"TIOXS FOR ROAD DIPROVE:\IEXTS IX 
LICKE\G, :\IORGAX, SC\1:\UT AND WARREN 

Cou:::~mrs, Omo, August 14, 191i. 

HoN. CLINTON CowAN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of August 8, 1917, in which you enclose 

a number of final resolutions having to do with the improvement of certain highways 
which you submitted to me for my approval. The final resolutions are as follows: 

"Hardin county-section 'A' of the Kenton-Cpper Sandusky road, 
I. C. H. No. 229. Types 'A,' 'B' and 'C.' 

"Knox county-section 'A' of the :\It. Gilead-Mt. Vernon road, I. C. 
H. Np. 333. 

"Lickin·g county-section 'F' of the Kewark-Fal!sburg road, I. C. H. No. 
479. 

"Morgan county-section 'H' of the :\IcConnelsville-Athens road, 
I. C. H. No. 162. 

"Summit county-section 'K-1' of the Cleveland-Massillon road, I. 
C. H. No. 17. 
* * * .. * * .. .. * * 

"Warren county-section 'B' of the Dayton-Lebanon road, I. C. H. 
No. 64.'' 

I have examined all of these final resolutions with care and find them correct 
in form and legal, and I am therefore endorsing my approval thereon. 

With the final resolutions returned to you you also included a final resolution 
having to do with section "C" oi the Warren-:.\1eadville road, I. C. H. No. 330, Trum
bull county, Ohio. I am withholding thill final resolution for further consideration 
as I am in doubt as to whether the same is legal. I will forward this final resolution 
to you with my opinion thereon in the very near future. 

528. 

Very truly yourR, 
JosEPH McGHEE, 
· Atturney-General. 

PRACTICE OF :\IEDICINE-GIVIXG DRlJGS TO PRODUCE ANESTHESIA. 

The giuing of drugs to produce anesthesia is a pr;~ctice of medicine under our laws 
which dPfines what sh(\ll constitute the practice of medicine in Ohio. 

CoL"t"::I!B"Cs, Omo, August 14, 1917. 

HoN. HowELL WRI(,HT, Member 1'wenty-Fifth Senatoriol District of Ohio, Clevelond, 0. 
DEAR SIR-You request my opinion as follows: 

"As a member of the legislature, I desire an opinion as to whether the 
mere giving of the vario~s drugs used in surgical ~nesthesia, given only under 
the personal direction and in the presence of the responsible operatii1g sur
geon, himself a licensed medical practitioner, by a person not a licensed prac-
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titioner of medicine, but who has prepared himself or herself, by satisfactory 
stt:dy and preraration, constitutes in itself the practice of medicine under 
the provisions of the Ohio :v~edical Practice Act." 

Your inquiry involves a consideration of our laws which relate to the practice 
of medicine in Ohio. 

General Code s~ction 1286 provides in part: 

"A person shall be regard~d as practicing medicine * * * within 
the meaning of this chapter who uses the words or letters 'Dr.,' 'Doctor,' 'Pro
fessor,' 'M. D.,' 'M. B.,' or any other title in connection with his name which 
in any way represents him as engaged in the practice of medicine * * * 
in any of its branches or who * * * administers or dispenses for a fee 
or compensation of any kind, direct or i,ndirect, a drug or medicine, * * * 
of whatever nature for the cure or relief of a wound, fracture or bodily injury, 
infirmity or disease * * * " 

That is to say, the practice of medicine as defined by our laws applies to any 
person who uses the words and letters above mentioned or who administers for a fee 
or compensation a drug or medicine. A surgical operation is strictly within the stat
ute covering the practice of medicine and when it is determined by the surgeon that 
in order to properly perform an operation, it is necessary that an anesthetic be used 
in order that the person upon whom the operation is being performed may be placed 
in the condition that the performance of such operation is possible, then the adminis
tering of such anesthetic becomes as much a part of the operation as does the per
formance of any other act in relation thereto. 

The loss of feeling caused by the administration of a drug is called anesthesia. 
A surgeon would, under no circumsta'"ces, attempt to perform a complicated or pro
longed operation without anesthesia being first produced. In order to increase the 
safety of operation it is necessary to note the effect the anesthetic has on tl e r atient 
at the time anesthesia is being produced and following. The anesthetist studies his 
patient, the respiration and circulation as carefully as does the surgeon watch his 
operating knife while the operation is being made. After the operation is over the 
anesthetist studies the effect of the surgical shock, the effects of the anesthetic on the 
resistance of the tissues to disease and the process of recovery from the effects of the 
anesthetic. 

It was held in Opinion No. E222, Annual Report of the Attorney-General, 1911· 
1912, Vol. I, p. 876, that: 

and, 

"The question whether the act of administering an anesthetic is an act 
requiring technical skill or an act of administering a drug for the eure or 
relief of a wound, disease, etc., or whether such act is a mere ministerial ac•, 
is a question of fact. If it is true, as herein assumed, that the first alternative 
is correct, then such act may not be performed by any other person than a 
licensed physician, neither under the direction of a licensed physician nor by 
way of assistance to such nor otherwise." 

"It is perfectly clear that a person need not be qualified as a physician 
m order to be permitted under the law to perform some necessary services 
in connection with an operation under the direction of a physician or sur
geon. Thus any person may, under the surgeon's direction, arrange the in
strument. for him, or hand him such appliances as he needs. I do not, however 
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regard the administration of an anesthetic as such an act as those described 
unless I have a wrong imp1ession of the rature of the act. It is the act of 
administering itself the doing of which requires technical knowledge ar d 
professional skill. That would be such an act as could not be, under the law, 
delegated to another by a qualified physician, even though the person to 
whom it is delegated acts under the personal direction of the physician." 

In other words, if the administering of the anesthetic might be delegated to a 
person other than one who is licensed to perform such act under our law, then any 
other act which is required to be performed in the practice of medicine can likewise 
be delegated to a person other than one who is licensed to practice under our law. 
That is to 1ay, a physician could delegate to one person the authority to dhgnose and 
to another to prescribe and to another to perform operations, and all that would be 
necessary would be to simply show that the persons who were performing such acts 
were doing so under the proper delegated authority of a licensed physician. This 
cannot be understood to be the law in Ohio. After defining what the term practice 
of medicine means, the legislature then determined to whom such statutes should not 
apply, and it is provided in General Code section 1287: 

"Xothing in tlils chapter shall prohibit services in case of emergency, or 
domestic administration of family remedies. Thi; chapter shall not apply to 
a commissioned medical officer of the United States army, navy or marine 
hospital service, in the diwh wge of his profess~onal duties, or to a regularly 
qualified dentist when engaged. exclusively in the practice of dentistry, or when 
c1dminislering anesthetics, or to a physician or surgeon residing in another state 
or territory who is a legal practitioner of medicine or surgery therein, when 
in consultation with a regular practitioner of tlils state nor shall this chapter 
apply to a physician or surgeon residing on the border of a neighboring state 
and duly authorized under the laws thereof to practice medicine or surgery 
therein, whose practice extends witliln the linilts of this state; provided that 
equal rights and privileges are accorded by such neighboring states to the 
phy~icianR anrl ~urgeons of Ohio residing on the border of this state, contig
uous to such neighboring sbte. Such practitioner shall not open an office or 
appoint a place to see patients or receive calls within the linilts of this state." 

I have quoted the entire above section that the complete extent of the exemp
tions might be noted. Such exemptions are emergency cases, family remedies, "Cnited 
States army, navy or marine service, a dentist in his profession, physicians or surgeons 
of another state when called in consultation in this state, and physicians or surgeons 
on the border if reciprocity is enjoyed, but no where in said section are nurses, inten:es 
or hospital employes exempted. 

The chapter which applies to the registration of nurses in Ohio, and as found 
contained in sections 1295-1 to 1295-20 G. C., both inclusive, provides for such ex
amination and registration and section 1295-20 reads as follows: 

"Xothing in tlils act shall in any way be construed to be in conflict with 
the laws of this state relating to the practice of medicine and surgery." 

It cannot be disputed that the anesthetist adnilnisters a drug and that said ad
nilnistration is for a fee or compensation no matter whether such fee or compensation 
is paid by the patient or by the hospital, and that the administration is for the relief 
of bodily injury, infirmity or disease. 

::\Iy attention is called to the case of Louis Frank et al. vs. John G. Smith et al., 
decided ::\lay 4, 1917, in the court of appeals of Jefferson county, Ky., in which the 
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court held that a nurse who administered anesthetics for operations in a hospital was 
not eng~ged, under the statutes of Kentucky, in the 1=ractice of medicine. But it will 
be remembered that sub-section 5 of section 2615 (Ky. statutes) provides that the law 
relating to the regulation of the practice of medicine in Kentucky "shall not include 
trained or other nurses or persons selling proprietary medicines when not traveling as 
a troupe or troupes composed of two or more persons" and that the act shall not apply 
to the practice of Christian· Science. 

If the above exemption had been made in our law as a part of 1287, or otherwise 
I would have no hesitancy in making application of the decision above named. But 
no such exemptions being made, I must hold that such decision cannot be given the 
same application to the laws of this state that it would necessarily have if our Jaws did 
contain such exemption. 

From the above, then, I advise you that the giving of the various drugs to pro
duce anesthesia, when surgical operations are being performed, constitutes the practice 
of medicine under the provisions of the medical aws of this state. 

529 

Very truly yours, 
JosEPH McGHEE, 

A llorney-General. 

EXPENSE8-INCURRED BY STATE EMPLOYE-VISITING AT HIS HOME 
-CANNOT BE ALLOWED AS NECESSARY TRAVELING EXPENSES 
UNDER SECTION 275 G. C. 

Where a deputy supervisor of the bureau of inspection and supervision of public 
offices, whose duties necessitate his being at the office of the department at Columbus con
tinuously, makes trips to his place of residence at Dayton, Ohio, on ,_'atttrday afternoon, 
returning to Columbus, ,_'unday night, such trips having nothing to do tuith the duties of 
his office, his railroad fare expended on such trips cannot legaUy be aUowed as necessary 
traveling expenses tuithin the prwisions of section 275 G. C. 

CoLuMBus, OHIO, August 14, 1917. 

The Bureau of Inspection and ,_'upervision of Public Offices, Columbus, Ohio. 

Attention Mr. Blau. 

GENTLEMEN:-! have your communication of August 2, 1917, in which you sub
mit for opinion the following: 

"A deputy supervisor of the bureau of inspection and supervision of 
public offices resides at Dayton, Ohio. The requirements of the office neces
sitate his being at the office of the department continuously. He goes to 
his place of residence Saturday afternoon and returns to Columbus Sunday 
night. 

"Question. Can the railroad fare expended on such trips to Dayton 
and return be legally construed as 'necessary traveling expenses' within the 
provisions of section 275 G. C., 107 0. L. 504, and may same be paid from the 
state treasury?" 

Section 275 General Code, to which you refer, as found in 107 0. L., page 504, 
reads: 
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"All necessary traveling and hotel expenses of the deputy inspect{)rs and 
supervisors shall be paid from the state treasury." 

Section 274 G. C. provides for a bureau of inspection and supervision of public 
offices and prescribes their powers and duties. 

Section 275 G. C. must be read in connection with the other sections referring 
to the bureau of inspection and supervision of public offices and the provision that 
all necessary traveling and hotel expenses shall be paid means all necessary traveling 
and hotel expenses of the deputy inspectors and supervisors when traveling on the 
business pertaining to the bureau of inspection and supervision of public offices. Your 
question assumes that the requirements of the duties of this particular deputy super
visor necessitates his being at the office of the department continually and I take it 
that his superior, the auditor of state, who is by the act made chief inspector and 
supervisor of public offices, has designated the office at Columbus the headquarters 
and that the office of the bureau is his assigned station to which he must report for 
service without expense to the state. It would only be in case the business of the bu
reau called him from the office to some other point within this state that he would be 
entitled to his necessary traveling and hotel expenses. 

You state that this deputy goes to his place of residence at Dayton, Ohio, on 
Saturday afternoon and returns to Columbus Sunday night. Surely it cannot be 
seriously contended that this would be such expense as would be covered by section 
274. This is purely personal, it is in no way way connected with the business of the 
bureau and I cannot conceive how any claim could be made for the railroad fare or 
other expenses attendant upon such trips home. 

It is therefore my opinion, in answer to your inquiry, that railroad fare expended 
by a deputy supervisor on trips made to his place of residence and back to Columbus 
cannot legally be allowed as necessary traveling expenses within the provisions of 
section 275 G. C. 

530 

Very truly yours, 
JosEPH McGHEE, 

Attorney General. 

APPROVAL-FINAL RESOLUTION FOR ROAD IMPROVEMENT IN COS
HOCTON COUNTY. 

CoLUMBus, Omo, August 14, 1917. 

HoN. CLINTON CowEN, .._'tate Highway Commissioner, Columbus, Ohio. 

DEAR Srn:-I have your communication of August 9, 1917, in which you enclose 
for my approval the following final resolution: 

"Coshocton county-8ection 'A' of the Mt. Vernon-Coshocton road, 
I. C. H. No. 339. Types 'A' and 'B.'" 

I have examined this final resolution carefully and fnd the same correct in form 
and legal, and I am therefore returning the same to you with my approval endorsed 
thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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531. 

BLIND RELIEF-XOT NECESSARY TO BE TOTALLY BLIND TO RECEIVE. 

It is not necessary that one be totally blind to render him eligible to receive relief under 
the provisions of section 2965 if his loss of eyesight makes him unable to provide himself 
with the necessities of life. 

CoLUMBUS, OHIO, August 15, 1917. 

HoN. T. R. RoBINSON, Prosecuting Attorney, 11fansfield, Ohio. 
DEAR SIR:-Under recent date you requested my opinion relative to blind relief 

in which you state as follows: 

"Section 2965 General Code reads as follows: 
" 'Any person of either sex, who, by reason of loss of eyesight is unable to 

provide himself with the necessit:es of life, who has not sufficient means of his 
own to maintain himself, and who, unless relieved as authorized by these 
provisions would become a charge upon the public or upon those not required 
by law to support him, shall be deemed a needy blind person.' 

''This section and all others relating to blind relief commission was re
pealed, as found in 103 Ohio Laws 833. An emergency act was enacted by the 
general assembly, 104 Ohio Laws 200, which authorizes the transfer of funds, 
as provided in section 2967 of the General Code. 

"Question: Must a person be totally blind to be entitled to relief? 
"I have been unable to find any court decision or opinions of the Attor

ney-General on this question." 

You call my attention to the fact that section 2965 was repealed by an act found 
in 103 0. L., 833, which act undertook to create an institution for the relief of the 
needy blind. 

The sections of the new act to which you refer were codified by the Attorney
General as sections 1369-1 to 1369-9 inclusive. 

In the case of State ex rei. v. Edmondson, 89 0. S., 351, sections 1369-1 to 1369-9, 
foregoing mentioned, were held to violate article XII, section 5, of the constitution of 
Ohio and therefore held to be unconstitutional and void. Said act having been de
clar£d unconstitutional and void, sections 2965, repealed by said act, was reinstated. 
Said section 2965 is set out in full in your inquiry. 

In an opinion rendered by my predecessor, Hon. Edward C. Turner, on March 21, 
1916, being opinion No. 1402 and found in the Opinions of the Attorney-General for 
that year, at page 521, Mr. Turner held: 

"It is therefore my opinion that it is not necessary that one be totally 
blind in order to entitle him to receive relief as a needy blind person. If he is 
so blind as to make it impossible for him to maintain himself from becoming 
a public charge he would be entitled to relief under the statute, all the other 
conditions being present." 

I am in full accord with the opinion as rendered by Mr. Turner and hereby ap
prove the same. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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532. 

El\lBALl\IING BOARD-FORl\IS RECOl\ll\IEKDED. 

CoLUMBUS, Oaw, August 15, 1917. 

HoN. B. G. JoNES, ._'ecretary-TreaJJurer, The Ohio ._'tate Board of Embalming Exnminers, 
Columbus, Ohio. 

DEAR SIR:-Accompanying your letter of August 2, 1917, you submit certain 
forms which you say will be necessary under the new law regulating the practice of 
embalming and you ask my opinion as to their legality. I shall take the same up sev
erally and in the order in which you have them numbered. 

General Code section 1342 provides in part as follows: 

"Every person desiring to engage in the practice of embalming or the 
preparation of the dead for burial, cremation or transportation, in the state 
of Ohio, shall make a written application to the state board of embalming 
examiners for registration, giving such information as the said board may, 
by regulation, require for such registration. Each application must be ac
companied by a fee of one dollar with the certificates of three reputable 
citizens, (one of whom shall be a licensed embalmer) that the proposed appli
cant is of good moral character and stating his age and general education 
which shall be such as to entitle him or her to admittance to high school. 
* * *" 

Covering the above proposition is your blank form No. 1, which I recommend 
as follows: 

NOTE.-This application must be filled out in ink and in applicant's 
own hand writing and name must be written in full. WRITE PLAINLY. 

APPLICATION FOR 

REGISTRATION 

FoR EMBALMER's LICENSE 
(Under provision G. C. 1342.) 

I, the undersigned, hereby make application to the State Board of Em
balming Examiners or an examination and license to practire embalming in the 
State of Ohio. 

I have been a resident of (State) -------------------- for -----
years, and of the town or city of ----------------------------• County 
of------------------------------ for-------- years. I am-------
married; my age is _ _ _ _ _ _ _ _ years. 

I have completed the entire course of first grade elementary school work 
and am entitled to admission to a high school in this state. (As provided 
in section 7655-7 General Code of Ohio.) 
N arne of school ________ -------------------- -·-----------------------
of ________________________ ~ ________________________________________ _ 

(City, Town or Village.) 
County of ....... ------------------------- State of..·---·----------·--··-·---· 
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It is understood by me that should a license be granted me that the same 
must be regularly rene-wed as provided by law, and may be revoked at any 
time for cause. 
Fee enclosed Sl.OO. Signature ____________________________ ------·-· 

Subscribed and sworn to before me this day ____ of ____________ , 19 __ . 

No'ary Public. 
NoTE.-This application, aceording to a rule of the board, must be on 

file with the Secretary of the State Board of Embalming Examiners at least 
thirty days previous to the examination. 

* .. * * * * 

CERTIFICATE 

This is to certify that we are personally acquainted with ------------
- _______________________________ , the applicant nall,led herein and know 

---------- o be of good moral character and of good repute in the com-
munity in which _ _ _ _ _ _ _ _ lives and (believes) that the above statements 
made by _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ are true. 
N arne_________________________ Address ______________________ _ 
Lic-ensed Embalmer No. ________ _ 

Address ______________________ _ 
Name ________________________ _ 

Address ______________________ _ 
Name ________________________ _ 

Form No 1 is backed as follows 

REGISTRATION 
APPLICATION FOR 

EMBALMER' 8 LICENSE. 

No. ________ _ 

Name------------------~--------------------
Street No _____________________________________ _ 
Residence. ____________________________________ _ 
County _______________________________________ _ 
State __________________________________________ _ 
Fee paid _________________________________ 19 ___ _ 

Registration Certificate issued ___________________ _ 

--------------------------------------19 ___ _ 
Declined ________________________________ 19 ___ _ 

The applicant must not write in the above 
blank spaces. 
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General Code se tion 1342 provides further in part: 

''* * " If the :aiel board shall find the faets set forth in the applica
tion to be true, the said board shall i~sue to said applicant a certificate of 
registration * * " " 

Covering the above quotation you ~ubmit Form 2, whieh I recommend to be in 
the following fcrm: 

CEHTIFICATE OF HEGISTHATIOX 

(l:ncler proYi~ion Of General Code oection 1342. 

This is to certify that ---------------------------- ________ _ 
of ______________________________ .. County o' ____________________________ --

Rtate of ------------------------ hrs duly regis ered with this Board 
and is entitled to file an application for an examinat'on to obtain a license 
to practice embalming in this tate. 

~TATE BOARD OF E:\JBAL~IIXG EXA~IIXERS 
_ _ _ _ _ _ _ _ _ _ _ _ Hecy. Trea~-

Fee of one dollar paid. 
Registra ion X o. ______ _ 
Date .. _____________ 19 ... 

General Code section 1342 provides further in part: 

"* * * Before a registered applicant can apply for and take an 
examination in the practice of embalming or preparing for burial. c emation 
or transportation, the body of any dead person in the state of Cbio said appli
cant shall have completed to the satisfaction and apprm·al of the said board, 
a course consisting of at least twenty-six weeks of studies in the science of 
embalming, disinfection and sanitation in a regular school of embalming, 
recognized by said board " " '' .\lso a ccrtifi('ate undl'r oath when 
required by the said board from the president or dean of the embalming school 
or college he or ~he has attended, that the applieant has eomplicd with the re
quirements of said school or college. * * *" 

Covering the above quotation I recommen,d Form Xo. 3, submitted by you 
to be as follows: 

"To the State Board of Embalming Examiners. 
"Certificate of required course of study as prescribed under the pro

vision of section 1342 G. C. 
"I hereby certify that. _______________________________ of the city 

or town of. ___________________________ , in the county of_ _____________ , 
in the state of ____________ was enrolled in this schooL _________ month, 
____________ day ____________ year and has completed a course of at least 26 
weeks in the science of embalming, disinfection and sanitation, as required 
by section 1342 General Code of Ohio 

Signature _________________ -- _- ____ _ 

President or Dean. 
of the ______ _ 

City or town.· 
State of __ 

"Subscribed to and sworn he fore me, this _______________ .day of 
------------------· 19 _____ _ 

------------ ---- _______________ .Xotary Public. 

li -Yol. II-A. G. 



1506 OPINIONS 

General Code section 1341 provides: 

"For use in the exattlination of persons who desire to engage in the prac
tice of embalming and the preparation and disposal of the dead in this state, 
the state board of embalming examiners shall prepare a list of question,s on 
the following subjects: 

"(a) Visceral anatomy and vascular system of the human body. 
"(b) The methods of embalming and of preparing bodies for trans

portation. 
"(c) The meaning of 'contagion,' 'infection,' the dangers they beget 

and the best methods of their. restriction and arrest, and bacteriology in 
relation to contagion and infection. 

''(d) The signs of death and the manner in which they are determined. 
"(e) Practical demonstrations on a cadaver." 

Your blanks Nos. 4 and 5, covering the matters contained in said section, may be 
in the following forms, although the same contain matters not referred to in said sec
tion, but which I am informed are covered by resolutions of your board and which 
are not objectionable: 

THE STATE BOARD OF EMBALMING. EXAMINERS.-INFOR
MATION FOR EMBALMING COLLEGES AND SCHOOLS: 

Before the state board of embalming examiners will recognize embalm
ing colleges or schools they must comply with the following rules, to wit: 

The college or school must adopt a standard of at least 26 weeks em-
bracing a total minimum number of seven hundred and sixty hours (760). 

Their curriculum must embrace the following subjects: 
Visceral anatomy and vascular system of the human body. 
The action and comparative value of germicides. The method of em

balming and preparing bodies for transportation. 
The meaning of "contagion" and "infection," the dangers they beget, and 

the best methods of their restriction and arrest. Also bacteriology in relation 
to contagion and infection. 

The signs of death and the manner in which they are determined. 
Practical demonstrations on the cadaver. 

Each student must embalm (arterially) at least 25 bodies. 
A copy of the college or school's curriculum must be on file with the 

board. 
The college or school must maintain a complete record of attendance 

of each student, using for that purpose a standard roll book which shall be 
open at all times for inspection by this board. 

They must maintain a complete record of the result of all school examina
tions, and those records should be open at all times for inspection by the 
board. 

They shall be required to stand an inspection by a designated member 
of the board, whenever th'< board deems it necessary. 

A certificate of completion of the course must not be granted by any 
. school unless the student has a record of attendance of not less than 90% of 
the schedule( class work, as shown by the roll book. 

A certificate of completion of the course must not be granted by any school 
unless the student has a record of a general average of not less than 75% from · 
all examinations. 
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They must, when required, report to the secretary of the board, on a 
blank furnished hy the hoard, the names and all other essential informa
tion regarding those who matriculate, and this information should be certified 
to hy the president or head or the school or college. 

The State Board of Embalming Examiners. 

IXFORMATION FOR APPLICANTS FOR A LICENSE TO 
PRACTICE E:\1BAL:\1IXG IX OHIO. 

(a) Applicants must be of legal age and of good moral character and 
have had such general education which shall be such as to entitle him or 
her to admittance to a high school of this state. 

The following are the requirements for a one-year's actual training in 
practical embalming in a school or college prescribing a special course in the 
science of embalming. 

(b) The school course shall consist of at least twenty-six weeks' work. 
(c) The General Code of this state (Sec. 1341) prescribes the following 

subjects for examination: 
·Visceral anatomy and vascular system of the human body. 
The action and comparative value of germicides. 
The methods of embalming and preparing bodies for transportation. 
The meaning of "contagion" and "infection," the dangers they beget, 

and the best methods of their restriction and arrest. Also bacteriology in rela
tion to contagion and infection. 

The signs of death and the manner in which they are detcrn1ined. 
Practical demonstrations on the cadaver. 

which may for convPniencc be sudhivided as follows: 

Anatomy, physiology, chemistry, the principles of embalmtng, applied 
embalming, applied anatomy, bacteriology, public health and sanitation, 
embracing a total minimum number of seven hundred and sixty hours (760). 

(d) The applicant for a license to practice embalming in Ohio basing his 
eligibility for such license on a course "of at least 26 weeks in a school or col
lege prescribing a special course in the science of embalming approved by 
the board," and shall make affidavit that he has completed the above course 
as prescribed; also, the president or head of such school or college shall, upon 
the completion of course, certify that the statements of said applicant are 
true. 

The following are the requirements for an Ohio embalmer's license by 
reason of practical experience as required by the General Code of Ohio 
(Section ______ ) 

In addition to paragraphs (a) and (c) of this circular, the applicant 
shall have had at least two (2) years of _Jractical experience under a licensed 
embalmer of this state, during which time he or she shall have embalmed 
(arterially) at least twentr-Eve (25) dead adult human bodies." 

Section 1342 G. C., after providing for a course of at least twenty-six weeks, at 
a recognized school of embalming,. further provides: 

"* * • or shall have had at least two years of practical experience 
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under a licensed embalmer in this state during which time he or she shall 
have embalmed (arterially) at least twenty-five dead adult human bodies 
* * * Also a certificate under oath when required by the said board 
from * * * the licensed embalmer under whom he or she worked as 
an apprentice, that he or she has complied with the requirements of appren
ticeship as set forth in this section." 

Your form No. 6, covering the same, may be in the following form: 

CERTIFICATE OF EXPERIENCE. 

To The State Board of Embalming Examiners: 
I do hereby certify that I am personally acquainted with _____________ _ 

________________________________ ,who is making application to the state 
board of embalming examiners for a license entitling h ____ to practice em-
balming in Ohio. 

I further certify that I am a licensed embalmer of the _______________ _ 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , License No __________ , and 

. (State name of licensing board.) 
that Mr. ____________________________________ served as an embalmer's 

(Give name of applicant.) 
apprentice under me while located at _________________________________ _ 

(Give location of business.) 
from the ____________ day oL _________________ ---- ________ , 19 ____ , to 
the ____________________ day oL-------------------------~-, 19 ____ , and 
that during this period of time he has assisted me in embalming ___________ _ 
dead bodies; that I believe h ________ to be ____________________ years of 
age, of good moral character and reliable as an embalmer. 
-------------- -------------- ______________ 191 __ . 

(Name.) 

(City or town.) 

(County.) (State.) 

State ______ ----------------------} ss·: County of ______________________ _ 
__ _ ___ _ _ _ _ _ __ _ _ __ _ _ _ _ _ __ __ ___ _ __ _ __ _ _ _ _ _ , whose signature appears 

(Name of endorser.) 
on the certificate of recommendation above, being duly sworn, deposes and 
says that the facts set forth in said certificate are true to the best of his knowl-
edge and belief. · 

Dated this ________ day oL- -- _____ - ------, 19-- -· 

Notary Public. 

General Code section 1342 further provides: 

"All applications for a license to practice embalming and the prepara
tion of the dead.for burial, cremation or tra-nsportation in this state must be 
made to the state board of embalming examiners in writing and contain the 
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name, age, residence and the persun or persons with whom employed, the name 
of the school attended together with a certificate from two reputable citizens that 
the applicant is of legal age and of good moral character, also a certificate 
under oath when required by the said board from the president or dean of 
the embalming school or college he or she has attended, that the applicant 
has complied with the requirements of said school or college or a certificate 
under oath, when required by said board, from the licensed embalmer under 
whom he or she has worked as an apprentice, that he or she has complied with 
the requirements of apprenticeship as set forth in this section.Each applica
tion must be accompanied by a fee of ten dollars and the certificate of regis
tration." 

Your form No.7, covering the above quotation, I recommend to be as follows: 

NOTE-This application should be made out and signed by the appli
cant only. 

APPLICATION 

to the 
STATE BOARD OF EMBALMING EXAMINERS 

for 
EMBALMING LICENSE. 

(Under provision of G. C. section 1342.) 

I hereby make application to the state board of embalming examiners 
for an examination and license to practice embalming in the state of Ohio. 

I was born on the ______________ day of ______________________ 18 .... 
My age is ________________ years. My place of residence is ______________ , 
No ______________________________ , City of ___________________________ , 

(Street.) 
County of __________________________ , State of ___________________ _ 

I have attended the ______________________________________ school of 
embalming for a period oL ___________________ weeks. 

I have had ____________________________ years of practical experience 

(State No. of years.) 

as an embalmer under .. ---------------------------------------------
(Give names licensed embalmers and address.) 

as evidenced by _____________________ .certificate._ accompanying this 
(His or her) 

application and which certificate ______________ to be made and considered 
(Is or are.) 

a part hereof. 
*I have been engaged in business as an embalmer and funeral director 

for ___ ---------- __ .successive years, at _____________ ----- __ ---., county 
of ______________________________ , state of _____________________ _ 

It is understood by me that should a license be granted me, the same 
must be regularly renewed as provided by law, and may be revoked at any time 
for cause. 

(Fee enclosed, $10.00.) 
Date. ___________________________ , 19 __ • _ 

Signature=------------------------------------
(Sign name in full.) 



1510 OPINIONS 

State of-___ ---- -- --- - -- - --- - --- - -} ss: 
County oL ______ ----------------

Subscribed and sworn to before me by. ___________________________ _ 
{Applicant's name.) 

this _______________ .day of_ .... -------------- _________ , 19 ___ _ 
My commission expires ______________________ , 19 ___ _ 

Notary Public. ___ ... _____ .. __ . __ .County, Ohio . .. 
*To be filled by persons previously licensed in some state or in business 

for themselves. 

CERTIFICATE OF RECOMMENDATION. 

This is to certify that we are perwnally acquainted with Mr. _________ _ 
the applicant named herein and kr:ow _____ ___ ._._to bEl of legal age; of good 
rno:-al character anJ of good repute in the community in which ___ . ______ ._ 
lives, and (believe) that the statements in this application made by ___ . _____ _ 
are true. 

Name __________________________ _ Address ____ ~ ___________________ _ 

Name __________________________ _ Address ______________________ .. _ 

N arne _____ ~ __ -__________________ _ Address ________________ .-- __ ----

lform 6 is backed as follows: 

EMBALMER'S LICENSE. 

License Nb .. _________ _ 

N arne ___ . __ • ___ . ___ . _ ............. - -- - - - - -- -- -- -- -- -- -- - - -- --
Re&dence __________________________________________________ _ 
County of __________________________________________________ _ 

(State) 

Fee S ... _ ... - -- -.. - - - - - --
Exami~---------------------------------------------------Percentage _________________________________________________ _ 

Written prac. Av. 
License issued. _____ .. ______________________ . ________ . _ .. _. _- . _ 
Re-examined .... _______ . ____ . ____________ .. _ . __ . __ .. _ .. ____ - __ 
Percentage _________________________________________________ _ 

Written prac. Av. 
Remarks----------------------------------------------------

The applicant must not write in the above blank spaces. 
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General Code section 1343 provides in part: 

"If the state board of embalming examiners finds that the applicant 
possesses all the necessary qualifications, as prescribed in the preceding 
section, and has passed a satisfactory examination in the subjects prescribed 
in section 1341, it shall register the applicant as a duly licensed embalmer 
* * •. The license shall be signed by the president and secretary-treas
urer of the board and attested by its seal. The person to whom the license 
is issued shall register such license with the state board of health, either by 
mail or in person • • •. Every person to whom an embalmer's license 
is granted by the state board of embalming examiners of Ohio shall display 
the same in a conspicuous place in his office • • • " 

Covering the above provision of law you submit form No. 8, which is approved 
as follows: 

No _______________ _ 

THE STATE BOARD OF EMBALMING EXAMINERS 
OF OHIO. 

This certifies that The State Board of Embalming Examiners of the 
State of Ohio, having examined .• ______________________________ ---- __ -~ 

of the County of--------------------------------------------• State of 
Ohio, in the science of embalming, and having obtained satifactory evidence 
of__._ ...... _ .proficiency in the same, hereby grants to .. __ . __ ...•• this 
license as an 

EMBALMER. 

and authorizes ____ ~_ ... ___ to practice the science of embalming in the 
State of Ohio, as required by the General Code of this state. (Sec ......... ) 

(SEAL) 

In Witness Whereof the signatures of the President and 
Secretary-Treasurer and the official seal of the Ohio State 
Board of Embalming Examiners are hereto a:fixed. 

Given at Columbus Ohio, this ________________ day 
of._ . _ . ___ . _ . _______ . _ . _, A. D. ___ . _ . ____ _ 

President. 

Secretary-Treasurer. 

On the back of Form Ko. 13 is the following: 

This is to certify that this license has been registered according to law. 
RTATE DEPARTMENT OF HEALTH 

By ..... --------~---------------- ------
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Section 1343 G. C. further provides: 

"Annually, on or before the first day of January, every license holder 
shall pay to the secretary-treasurer of the state board of embalming ex
aminers the fee of one dollar for the renewal of his or her license for the in
coming year, whereupon the secretary treasurer shall issue a renewal card 
acknowledging the receipt of the fee therefor. * * * Each icense re
newal card shall be registered in like manner as the license originally issued." 

Your form No. 9 is recommended as follows_: 

RENEWAL CERTIFICATE 

The State Board of Embalming Examiners. 

This certifiies that_ __________________________________________________ _ 

paid one dollar for the renewal of _______________________ .Embalmer's 
License for the year ending December 31, 1918, and said renewal is hereby 
granted as provided by General Code section 1343. 

Attest 

Secretary-Treasurer. 

This is to certify that this renewal license has been registered according 
to law. 

STATE DEPARTMENT OF HEALTH. 
By. ______ ----------------------------

General Code section 1343-1 provides: 

"The state board of embalming examiners may grant without examina
tion an embalmer's license to a duly licensed embalmer of another state, 
who shall have been examined by a regular board of embalming examiners 
on substantially the same subjects and requirements demanded by the board 
of this state, a~d shall have obtained an average grade of not less than sev
enty-five per cent. in such examination. Such license shall be known as a 
reciprocal license, applications for which shall be made on a form containing 
a certified statement from the board which granted the original license in 
the other state, stating the grade and result of examination. Each applicant 
for a reciprocal license shall pay a license fee of twenty-five dollars, which 
shall accompany the application for such license. Such reciprocal license 
shall be renewed annually upon payment of a renewal fee of one dollar as 
provided above." 

Your form No. 10 covering the above, is approved in the following form: 

APPLICATION FOR A LICENSE 
BY RECIPROCITY 

from 
THE STATE BOARD OF El\iBAL:I.VUNG EXAMINERS. 

On the basis of a certificate or license issued by the _________________ _ 
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on the .. ________________ .. day of ________________ .. 19 _____ and renewed 
on the ____________________ day of __________________ lg _____ _ 

I hereby make application for a license from the State Board of Em
balming Examiners to practice emba'ming in the State of Ohio. 

Residence the last two years ______________________________________ _ 
l\Iy age is ______________ years. Present residence __________ . ___ . __ _ 

Intended H.esidence ________________________ City oL. __________________ _ 
County of ____________________________ State of _______________________ _ 

I have been engaged in the business as fin Embfllmer find Funeral Director 
for _______________ .successive years. 

EMBALMER'S EXAMINATION. 

Was examined by the ____ (Give name of licensing board)_. _______________ _ 
in the followi~g subjects: 

Vi,sceral anatomy and vascular system of the human body. 
The action and comparative value of germicides. 
The methods of embalming and preparation of bodies for transportation. 
The meaning of "contagion" and "infection," the dangers they beget, 

and the best methods of their restriction and arrest. Also bacteriology in 
relation to contagion and infection. 

The signs of death and the manner in which they are determined. 
Practical demonstrations on the cadaver. 

which may for convenience be subdivided as follows: 

Ana,tomy, physiology, chemistry, the principles of emh&lming, applied 
anatomy, bacteriology, public health and sanitation embracing a totlll mini
mum number of seven hundred and sixty hours (760). 

And demonstrated my proficiency as an embalmer by operation on a cadaver. 

It is understood by me that should a license be granted me the same 
must be regularly renewed as provided by law and the same may be revoked 
at any time for non-compliance with the rules of the Ohio state board of 
embalming examiners. It is further understood by me that the license granted 
me may be revoked at any time if I should sign a certificate attesting to the 
preparation of a dead body which has not been prepared either by myself 
or by a licensed embalmer under my direction. 

Have you ever made application for Ohio license before? ______________ _ 

1Vhen?·-------------------------------------------------------------Date ______________________ l9 ___ _ 

(Fee 825.00). Signature _____ .-_- _____________ - ____ _ 
Sign name in full. 

State oL _____________ -}ss. 
County oL ___________ • 

The applicant whose signature appears above be~ sworn, deposes and 
says, that the facts regarding his age, place of residence and number of years 
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engaged as an embalmer a,n~ funeral director, as stated above, are true to 
the best of his knowledge and belief. 

Dated this ______________ -- _day oL ----- __ --------- _____ , 19_ ---· 

Notary Public. 

(Following t? be printed on back of reciprocity application): 

CERTIFICATE OF SECRETARY OF STATE EXAMINING BOARD. 
-.I, ____________ ·_ _ _ __ _ _ _ _ _ _ __ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ __ Secretary _____ _ 

_ _______ (name of board)_~ ______________ hereby certify that the records 
0 

of this board show that ____ -_------------------------------------------
is a graduate of_. __________________________________________________ -~ __ 
under date oL ______________________________________________________ _ 
and that the said __________________ (name of applicant) ________________ _ 
has passed a written examination (including ________________ questions) 
before this board, in the following named branches, to wit: 

Visceral anatomy and vascular system of tl~e human body. 
The action and comparative value of germicides. 
The methods of embalming and preparing bodies for transportation .. 
The meaning of "contagion" imd "infection," the dangers they beget, 

and the best methods of their restriction and arrest. Also bacteriology in 
relation to contagion and infection. 

The signs of death and the manner in which they are determined. 
Practical demonstrations on the cadaver. 

and attained an average of_ _________ per cent. By practical operation on 
a cadaver __________ per cent., and was given a passing grade of_ ________ _ 
per cent. 

I further certify that the original of the license or certificate (No. ____ ) 
was issued to the said __________________ (name of applicant) __ ----------
on the _ __ ____ _ _ __ __ _ _ _ _ _ _ _ day oL _______________ , upon passing of 
the written and practical examination noted above, and that the said license 
or certificate has not been revoked and has been renewed for the year ending 
the ____________________________ dayof __________________ , 19 ____ , 

I still further certify that to the best of my knowledge the said_--_--
__________ (name of applicant) _____________________ is an embalmer of good 

moral character, and worthy of professional recognition. 

(Seal of Board.) Secretary-Treasurer. 

CERTIFICATE" OF RECOMMENDATION. 

We, the undersigned ______________________________ ---------------_ 
hereby certify that we are personally acquainted with Mr _____ -------- "- _- _ 
the applicant named herein, and that we know him to be of good moral char
acter and reliable in his profession as an embalmer and funeral director. 

----~-----------19 ___ _ 
Licensed embalmer or registered physician. 

________________________ . _______________ Address. 
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(To be printed on back of this document). 

RECIPROCITY. 
State of ____________________________________ _ 

Ohio License No _____________________________ _ 

Issued ... ------------------------------------

Ohio State Board of Embalming Examiners. 
Application for Licensed Embalmer. 

RECORD. Name ______________________________________ _ 
Residence ___________________________________ _ 

Fee received ___ ------------- ___ -------_------Licenseissued ______________________________ _ 
License declined _____________________________ _ 
Remarks ___________________________________ _ 

Fee for Reciprocal Registration-$25.00. 

Section 1343 G. C., after providing for registering a person who has passed the 
required examination, further reads: 

"* * * provided, however, that this section and the preceding sec
tions shall not apply to any person * * * engaged in the practice of 
embalming or the preparation of the dead for burial, cremation or trans
portation prior to January 1, 1903, provided, that he or she has had at least 
three years' practical experience, if such person prior to January 1, 1918, 
makes application to the state board of embalming examiners for a license ac
companied by a fee of 825.00, and an affidavit certifying that he or she was 
in such practice before January 1, 1903, and thereupon the state board of 
embalming examiners shall issue a license to such applicant." 

I recommend your form No. 11 to be as follows: 

LICENSE BY AFFIDAVIT 

(Under provision of G. C. 1343). 

I, the undersigned, hereby make application to the state board of em
balming examiners to be registered as a duly licensed embalmer and hereby 
certify that I was engaged in the practice of embalming or the preparation 
of the dead for burial, cremation or transportation prior to January 1, 1903, 
at_ _____ (city) _________________ .County of. ___________________________ _ 

State oL _____________ and that I have had more than three years practical 
experience in the following named cities: 
________ (City) _____________________________ County of ________________ _ 

State of_ __________ , __ ----(number)----- .years, -------.months. 
________ (City) _____________________________ Countyof ________________ _ 

State oL __________ , ______ (number) _____ .years, _______ .months. 

I herewith enclose a fee of 825.00. It is a~o my understanding that should 
a license be granted me, the same must be regularly renewed as provided 
by law and may be revoked at any time by the Board for non-compliance 
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with the laws of Ohio and the rules and regulations formulated by the State 
Board of Embalming Examiners; or, if I have made any misstatement in 
my application and certificate. 

Signature --------------------------
(Name in full.) 

I>ated _____________________ 19 __ . 

(Address.) 

Stateof-------------------------lss: 
Cou_nty of_ _____ ----------------- -f 

Personally appeared before me a notary public within and for the above 
named county, ----------------------------------------------------• 

(Name of Applicant.) 
who is known to me to be the same person whose name is subscribed to the 
above application and who being by me first duly sworn says that the facts 
set forth in the foregoing application and statement are true. 

Sworn to before me and subscribed in my presence this ___________ _ 
day of _____________________________ . __ , 19 ____ . 

(To be print$! on back of Form 11.) 

Notary Public. 
________________ County, Ohio. 

CERTIFICATE 

This is to certify that we are personally acquainted with Mr. _________ _ 
----------------------------------• the applicant named herein, and have 
personal knowledge that ______ was engaged in the active practice of em-
balming, the preparation of the dead for burial, cremation or transportation 
three (3) years prior to January 1, 1903, and continuously to July 2, 1917. 
N arne _____ - _ -__ ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Address St. ___________________ _ 

City or town __________________ _ 
Age __________________________ _ County of ____________________ _ 

State _________________________ _ 

Name ________________________ _ Address St. __ - _______ ------ --- -
City or town __________________ _ 

Age __________________________ _ County of_ ________________ · ___ _ 
State _________________________ _ 

APPLICATION BY AFFII>A VIT 
FOR EMBALMING LICENSE. 

Name---------------------------------------
Residence ___________________________________ _ 
City or town ________________________________ _ 
County _____________________________________ _ 
Fee (825.00) paid ____________________________ _ 
License issued _______________________________ _ 
Remarks ____________________________________ _ 

~----------------------~--··---------------~ 
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Your form Xo. 12 is approved as follows: 

X o. ______________ _ 

THE STATE BOARD OF E::\IBAL::\IIXG EXA::\lli\ERS. 

The State Board of Embalming Examiners created under an act of the 
General Assembly to regulate the practice of embalming herewith certify 
that---------------------~------------------------------------------
having satisfied the board that ______ has practiced embalming prior to 
January 1, 1903, and has had at least three years' practical experience, as. 
required by law, is entitled to and hereby granted this license as an 

E 1\1 B A L l\1 E R 
and authorized ______ to practice the science of Embalming in the state 
of Ohio, as required by the General Code of this state. (Sec. 1343.) 

In witness whereof the signatures of the President and Sccretary-Treas· 
urer and the offici-..tl seal of the Ohio State Boarrl of Embalming Examin(!rs 
are hereto affixed. 

Given at Columbus, Ohio, this ________ day of ____________________ , 
A. D. ____________ , 

___________________________ President. 
__________________ Secr~ry-Treasurer. 

The statute does not provide for forms Xos. 13, 14 and 15, submitfed by yqu, 
but I see no reason why the same should not be approved as follows: 

(13.) 

THE STATE BOARD OF E:\IBAL::\1IXG EXAMINERS. 

(Xotice of having passed.) 

You are hereby notified that at the last examination you received the 
necessary grade entitling you to practice embalming i,n the state of Ohio. 
You will be duly registered and your license will be forwarded to you in due 
course of time. 

"You are given permission to practipc in this state until December 31st 
of this year, when your license must be renewed according to law. 
Dated------------------------ 19 ____ , 

Secretary-Treasurer. 

(14.) 

THE STATE BOARD OF E:\1BAL::\1IXG EXA::\UXERS. 

(Xotice of having failed.) 

You are hereby notified that at the last examination for }<:;mbalmers, 
you did not receive the necessary grade of 75% as required by law. 

J)ated ------------------------ 19 ... 
Secretary-Treasurer, 
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533. 

(15.) 

THE STATE BOARD OF EMBALMll'W EXAMINERS. 

NOTICE OF EXAMINATION. 

An examination for a license to practice Embalming in Ohio will be conducted 
by the State Board of Embalming Examiners ________________________ 19 __ 

at-------------•--------------------------~-----; ------------------
----------------------------------------------------------------Ohio. 
You are hereby notified to be present. 

Secret-ary-Treasurer. 

Very truly yours, 
JosEPH McGHEE, 

A ttorncy-Gel! Jral. 

DETENTION HOME-COMMISSIONERS SHOULD PROVIDE SAME
IN COUNTIES OF LESS THAN FORTY THOUSAND MAY PROVIDE 
NECESSARY ATTENDANTS. 

Under sections 1670 and 1671 G. C., upon the advice and recommendation of the 
juvenile judge, the commissioners should provide, by purchase or lease, a detention 
home. and in counties having a population less than forty thousand the commissioners 
are authorized to provide the necess(Lry persons to care for said home and for the children 
therein. 

CoLuliiBGS, OHio, August 15, 1917. 

Hox. J. CARL MARSHALL, Probate Judge, Xenia, Ohio. 
DEAR Sm:-Under date of July 31, 1917, you submit the following: 

"I would like to ask your opinion as to whether or not, under sections 
1670 and 1671 G. C., the county commissioners have authority to provide, by 
lease or by rent, a detention home and provide also, from time to time, as 
necessity warrants, the necessary persons to care for the same and to care for the 
children in same." 

Section 1670 G. C. reads as follows: 

"Upon the advice and recommendation of the judge exercising the juris
diction provided herein, the county commissioners shall provide by purthase 
or lease, a place to be known as a 'detention home' within a convenient dis
tance of the court house, not usrd for the confinement of adult persons (barged 
with criminal offenses, "here delinquent, dependent or neglected minors 
un'der the age of ei~hteen years may be detai~ed until final disposition, "hi:h 
place ehall be maintainea by the county .as in other like cases .. In counties 
having a population in excess of forty thousand, the judge may appoint a 
superintendent and matron who shall have charge of said home, and of the 
delinquent, dependent and neglected minors detained therein. Such super-
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intendent and matron shall be suitable and discreet persons, qualified as 
teachers of children. Such home shall be furnished in a comfortable manner 
us nearly as may be as a family home. So far as possible delinquent children 
shall be kept separate from dependent children in such home. The compen
sation of the superintendent and matron shall be fixed by the county com
misswners. Such ccmpensation and the expe1·se of maintaining the home 
shall be paid from the county treasury upon the warrant of the county au
clitor, which shall be issued upon the itemized voucher, sworn to by the super
intendent and certified by the judge. In all such homes the sexes shall be 
kept separate, so far as practicable." 

Section 1671 G. C. reads as follows: 

"When such detention home is provided by the county commissioners, 
and upon such home being recommended by the judge, the commissioners 
shall enter an order on their journal transferring to the proper fund from any 
other fund or funds of the county, in their discretion, such sums as may be nec
essary to purchase or lease such home and properly furnish and conduct it 
and pay the compens::ttion of the superintendent and matron. The com
missioners shall likewise upon the appointment of probation officers, trans
fer to the proper fund from any other fund or funds of the county, in their 
discretion, such sums as may be necessary to pv,Y. them, and such transfers 
shsll be made upon the authority of this chapte,r. At the next tax levying 
period, provisions shall be made for the expenses of the court." 

In 99 0. L. 199, these sections we:·e section 30 of an act. The codifying com
missioners split section 30 into two sections, and the legislature, in 103 0. L. 864, 
amended section 1670 G. C. which in the original act provided that the commissioners 
"mcy provide by purchase or lease," etc., so as to make the section read: The com
missioners shall provide by purchr.se or lease. 

The age in the original section was raised from seventeen to eighteen years and 
in the lu~L amendment the following sentence was interlined: 

"So far as possible delir.quent children shall be kept separate from depe!1dent 
children in such home." 

Under the provisions of section 1670 G. C. as it now stands, it is mandatory, 
upon the advice or recommendation of the judge exe>cis.ing juvenile jurisdiction, that 
the county commissioners provide, by purchase or lease, a place to be known as a 
"detention home," and it is my view that if the juvenile judge so advises and recom
mends, then it is the duty of the commissioners to provide the detention home. I 
think the language of the section is !;lain and needs no construction or interpreta
tion. 

Said section 1670 further provides that in counties having a population in excess 
of· forty thousand, the judge may appoint a superintendent and matron, who shall 
have charge of such home and of the delir.quent, dependent and neglected minors 
detained therein. 

Your county having, as shown by the last federal census, a population of 29,733, 
and not possessing a population of 40,000, that part of section 1670 G. C. would not 
authorize your juvenile judge to make this appointment. 

I think that the general powers given commissioners under section 2410 G. C., 
which provides: 

"The board may employ a superintendent, and such watchman, jan-
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itors and other employes as it deems necessary for the care and custody of the 
eourt house, jail, and other county buildings, and of bridges, and other prop
erty under its jurisdiction and control," 

would be authority for the appointment of such employes as would be necessary to 
properly attend to and look after such detention home. 

Hon. l'. G. Denman, in an opinion rendered under date of Xovember 29, 1910, 
found in the Annual Report of the Attorney-General for 1910-11, page 701, had under 
consideration sections 1670 and 1671 G. C., prior to the last amendment. In speak
ing of the distinction made by the law between "counties having a population in ex
cess of forty thousand" and other counties, lVIr. Denman said that such distinction 
consists in the provision that: 

"In counties having a popuhtion in excess of forty thousand, the judge 
may appoint a superintendent and matron." 

Continuing Mr. Denman says: 

"This specific provision for the appointment of a superintendent and 
matron in such counties negatives the right to appoint a superintendent or 
matron in counties <'Ontaining a population of forty thousand or less. It 
appears to me that in making this classification according to population, 
the general assembly felt that in counties containing· over forty thousand 
population, it might be advisable to have regular persons, such as a super
intendent and matron, perinanently in charge of such a home throughout 
the year, whereas in the smaller counties, the general assembly felt that 
owing to the small number of children who would probably be involved, it was 
inadvisable to have persons permanently employed throughout the year. There 
is nothing, however, in the law which indicates that a county containing a 
population of forty thousand. or less, may not 'purchase or lease such home 
and properly furnish and conduct it.' This would include providing the 
necessary persons to care for this home and for the children from time to 
time. 

"I am, therefore, of the opinion that your county may proceed to estab
lish a detention home and provide from time to time, as necessity warrants, 
the necessary persons Jo care for the same and to care for the children in said 
home, but I am also of the opinion that you are without power to provide t\ 

superintendent or matron for such home.'' 

In an opinion found in Vol. II of the Opinions of the Attorney General for 1916, 
p. 1623, under date of September 29, 1916, former Attorney-General Edward C. Turner, 
as shown by the last paragraph of the syllabus, held: 

"In counties having a population of less than forty thousand the county 
commissioners shall employ or appoint persons necessary to take care of 
the children therein and the maintenance of the detention home.'' 

He calls attention to the opinion of Hon. U. G. Denman, referred to above and 
concurs in same. He also calls attention (p. 1629) to the fact that section 1670 G. C. 
provides that a detention home established thereunder "shall be ma,iptained by the 
county as in other like cases," and further says: "It is difficult to point to a very 
like case." Continuing, he says: 

"Both the infirmary and children's home have some similarity to a 
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detention home and the county jail in some respects as well. Xo two of these 
are exactly similarly maintained. I am, however, of opinion, in consideration 
of the duty of maintenance being imposed upon the county commissioners, 
and in the absence of specific authority being conferred upon the judge of 
the juvenile court by statute, to appoint the persons necessary to the care 
of the children and the maintenance of the home, that the authority to do 
so in counties having a population of Jess than forty thousand rests in the 
county commissioners." · 

In view of all the foregoing and in answer to your specific question, it is my opinion 
that under sections 1670 and 1671 G. C. the county commissioners, upon the advice 
and recommendation of the judge exercising the jurisdiction provided therein, shall 
provide, by either purchase or lease, a detention home, and that in counties having 
less than forty thousand population, the county commissioners are authorized to 
appoint the necessary persons to care for the same and for the children therein. 

534. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MAILING ARGUMENTS AGAINST PROHIBITION-NOT A VIOLATION OF 
SECTION 13223 G. C. FORBIDDING THE SOLICITING OF ORDERS 
FOR INTOXICATING LIQUORS. 

Publication and mailing of circulars and advertisements containing arguments 
against the proposed prohibition amendment to be voted for at the November election, which 
do not contain advertisements for intoxicating liquors, but do contain statements regarding 
the liquor industry, can not be construed to be soliciting orders for intoxicating liquors 
under section 13223 G. C. 

CoLUMBt:s, Omo, Aug. 15, Ul17. 

HoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:-Under date of August 2, 1917, you submit the following: 

"Enclosed herewith you will find copies of arguments which were used 
in the election on a proposed amendment to the constitution submitted 
at the election in November, 1915, which are similar, perhaps, to arguments 
which may be used in the coming fall campaign. 

"Referring to section 13223 of the General Code, and the first paragraph 
of section 5 of the act of congress approved March 3, 1917, effective July 1, 
1917, and known as the 'Reed Bone-Dry Amendment,' I have been asked 
to give an opinion as to whether or not such arguments, when published as 
circulars or in newspapers or pamphlets and deposited in the United States 
mails, would constitute a violation or infringement of section 13223 G. C. 

· "I am quite clearly of the opinion that the publication and mailing of 
such arguments do not violate this act but the matter is so far reaching that, 
in my judgment, it should have your interpretation in order that there may 
be some uniform ruling throughout our state. I therefore respectfully re
quest that you give me your opinion as to whether or not the publication of 
these articles, or any of them, constitutes a violation of this section." 

You enclose with your communication certain advertisements, one from the 
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Ottawa County Herald, which is an advertisement The Ohio Home Rule Association, 
containing arguments against the proposed amendment to the constitution, pro
hibiting the sale and manufacture for sale of intoxicating liquors as a beverage. The 
advertisement calls attention to the amount of taxes paid by the liquor industry to 
state and nation, and to the further fact that at the elections in 1913 and 1!)14 the. 
electors of the state loy majorities nearing one hundred thousand voted against the 
propositions submitted by the prohibition advocates. The entire trend of the argu
ment is for a vote against prohibition. There is nothing in the advertising concern
ing any particular intoxicating liquor. 

Another advertisement you enclo~e is one taken from the Zanesville, Ohio, Labor 
Journal. This too is an advertisement of The Ohio Home Rule Association, calling 
attention to the millions in wages and the thousands of jobs that would be sacrificed 
if prohibition obtained. It also calls attention to the extent of the liquor industry, 
the amount of wages paid in 1914, and argues it would be violative of personal right 
for prohibition to obtain; but nowhere does it seek to advertise any particular in
toxicating liquor. 

The other enclosure is a circular signed by The Ohio Home Rule Association, 
containing, like the two preceding advertisements, copy of a sample ballot to be voted 
on the prohibition amendment, and contains arguments and statements seeking to 
induce the readers thereof to vote "No" on the prohibi.tion amendment. Like the 
preceding advertisements, this circular does not seek to advertise any intoxicating 
liquors or any particular kind thereof. 

Section 13223 G. q. provides: 

"Whoever, directly or indirectly, solicits orders for intoxicating liquor 
in a county or territory where the sale of such liquor as a beverage is prohibited 
shall be fined not less than one hundred and fifty dollars nor more than four 
hundred dollars, and ,for each subsequent offense, shall be fined not less than 
four hundred dollars nor more than eight hundred dollars." 

This section was section 4 of the act passed March 12, 1909 (100 0. L. 89) mak
iqg it an offense to solicit orders for intoxicating liquors in "a county or territory where 
the sale of such liquor as a beverage is prohibited." This section was under con
eideration by our supreme court in the case of Hayner v. State, 83 0. S. 178. The 
facts in this case were as follows: 

A liquor dealer addressed to parties in Knox county, Ohio, a certain letter, cir
cular- and post-card, which were received by the addressee in due course of mail in 
said county. The circdar, in addition to setting forth the advantages of the "lock
stopper" decantor mentioned in the letter -and depicting the quality of certain brands 
of whiskey manufactured at the defendant's distillery, commended the goods to the 
consumer as "abwlutely pure," "distilled from the choicest grain," "of the most dis
tinguished qualit.y," and "guaranteed under the United States pure food and drugs 

,act." 

The post-card was as follows: 

"Post card. "Stamp.) 

"Tlus side for address only. 

"W. S. KIDDER, Dayton, Ohio. 

"DEAR Sm:-You may send me by prepaid express the package as per 
your recent proposition. It is understood that if, after trying your product, 
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I fiud that it i~ not as represented, I am p·ivi!Pgcd to rPturn balance by ex
prp::s at your PXpPr.::e. If the goods are as repre~t'nted and I keep them I 
agree to remit 83.70. Remember, I bind myself only as above. 

"Xame ________________________ Post office .. ___________________ ----
Express office __________________________ State____________ lf member 

of firm, give firm nnme." 

Dad<, J., at p. 190 of the opinion, ::nvs: 

"We a~sume that the ad of solicitin12: may he dot:e by letter as well as 
in F.Crson. The dictionary term 'solicit' implies 'an application to another 
for obtair.iP.g something.' It is the every-day experience of all of us that 
in other matters it iH ::o done, and as there is no reuson to presume that the gen
eral assembly used the word in any. sense other than the ordinary sense, we 
give that construction to the term. We suppose, also, that the letter was 
intended to take effect in the county of Knox. If it was so intended then we 
see no re'lson why the prosecution was not properly commenced in that 
co_!!nty. We call attention to the folio" ing authorities, and pass this matter 
without further comment. 

"In re Palliser, 1361J. S. 257; 
"The King v. Girdwood, 1 Leach 142; 
"The King v. Johnson, 7 East 65; 
"Commonwealth v. Blanding, 3 Pick 304; 
"The People v. Rathbun, 21 Wend 509; 
"f:ame v. Adam~, 3 Denio 190; 
"Foute v. The State, 15 Tenn. 712; 
'Tnited States v. Thayer, 209 U. f:::. 39; 
"Benwn v. Henkel, 198 lJ. S. 1; 
"Burton v. lJnited States, 202 lJ. S. 344; 
"Rose v. The State, 4 Ga. App. 588, 62 S. E. 117.'' 

Further, at p. 193, the court uses the folio" ing lu.nguage: 

"Attention is called to two Arkansas cases, whith deserve notice. Carter 
v. The State, 81 Ark. 37, decided December 3, 1906, holds that, within the 
meaning of section 5133, Kirby's Digest, making it unlawful for any person, 
firm, partnership, or corporation engaged in the sale of liquors to solicit 
orders for the sale of liquors in. any place where the same is prohibited by 
law, an advertisement in a newspaper published in a prohibition district that 
liquor may be obtained from a licensed liquor dealer doing business else
where, is not a solicitation. The validity of the act itself forbidding solicit
ing is not questioned.'' 

The Hayner case, however, as suggested by the court, was a co.se directly on a 
charge of soliciting an order for the sale of intoxicating liquors as a beverage in a dry 
county, and did nor relate to the matter of advertising; so that phase of the subject 
was not considered. 

Ohio, unlike some of the states, has not passed any act prohibiting liquor adver
tisements. The only law upon the question of soliciting is the section heretofore 
quoted, which makes it a violn.tion to solicit orders. 

One of my predecessors, Hon. r. G. Denman, in an opinion under elate of :\lay 
3, 1900, found in Annual Repo1 t of the Attorney General for Hl09 ttt p. 548, was called 
upon to construe section 4 of the so called Dean act, which now is section 1;3223 supra. 
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He held that the term "solicit," as used in said section, did not include advertise-
ments for intoxicating liquors in dry territory. The following is quoted from his 
opinion (pp. 549-551): 

"The definition of 'solicit,' which appears to fit the case in question, 
as given by the Century Dictionary, is as follows: 

" 'To seek to obtain, strive after, especially by pleading; ask (a thing) 
with some degree of earnestness or persistency, as, to solicit an office or a 
favor; to solicit orders.' 

"And 'advertisement' is thus defined by the same authority: 

" 'To make public announcement of anything of which it is desired to 
inform the public; announce one's wants, wishes or intentions by ach·ertise
ment; as to advertise for something that is wanted.' 

"See also Anderson's Dictionary of Law, 'solicit,' and Bouvier's Law 
Dictionary, 'advertisement.' 

"The act in question is penal and should, therefore, under the well 
known principle of statutory construction be strictly construed, and 

" '* * * those who contend that a penalty may be inflicted, must 
show that the words of the act distinctly express that under the circum
stances it has been incurred. They must fail if the words are merely 
equally capable of a construction that would, and one that would not, inflict 
a penalty.' 

"2 Lewis' Sutherland Statutory Construction, section 523. 

By a strained construction, the term 'solicit' might possibly be held to 
include 'advertisement' under the above definitions of those terms, but it 
must always be remembered that the intention of the legislature to forbid 
'advertising' for orders for intoxicating liquors in 'dry' territory, must clearly 
appear from the express words used in the prohibitory act, and such intention 
cannot be reasoned into it. 

" 'It is a principle in the construction of statutes that the legislature 
does not intend the infliction of punishment * * "' by doubtful language. 
* * * Although a case may be within the mischief intended to be rem
edied by a per.al act, that fact affords no sufficient reason for construing it so 
as to extend it to cases not within the correct and ordinary meaning of its 
language.' 

"2 Lewis' Sutherland Statutory Construction, section 521. 

"The question here involved might perhaps 'be held to be within the 
mischief intended to be remedied' by the 4th section of the Dean act, but, 
we must ascertain the intention of the legislature from the actual words 
which they have embodied in the act, and must give to those words their 
common and ordinarily accepted meaning, and it is my opinion that, under 
the accepted definitions of these two terms, as above given, 'solicit' implies 
a more personal and individual application, or request, for orders by liquor 
dealers to inhabitants of 'dry' territory, than is implied in the word 'adver
tise,' and the further use of the words 'directly or indirectly' does not so 
enlarge the meaning of the term as to include 'advertising' such as you have 
r~ferred to in your questjon. The apparent intention pf the legislature in 
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using the words 'directly or indirectly' was to reach offending agents of anv 
such liquor dealers. The meaning of the word 'advertise' is well known, 
and had the legislature intended the act to apply to such cases as the one 
stated in your question, it should, and undoubtedly would have used that 
particular term. It is also well to consider in construing this act, that an 
interpretation of it which would include 'advertisements' such as you have 
spoken of, inserted in newspapers publi~hed in 'wet' counti~, would so 
broaden its scope as to include and indirectly regulate the traffic in intoxi
cating liquors in 'wet' counties, for it is a well known fact that any newspaper 
published in 'wet' territory, which is of any value as a general advertising 
medium, would undoubtedly have a greater or less circulation throughout 
the 'dry' territory of the state. In my opinion, such an interpretation would 
give to this act a ~cope which it was not intended by the legislature to have 
when passed. 

"The only case I have been able to find in the reports which is exactly 
in point on the question here involved is that of Carter v. The State, 98 
Southwestern Reporter, 704, decided by the supreme court of Arkansas, in 
December, 1906. The question involved in that case was, whether an adver
tisement in the following terms-

" 'J. M. Strange, in Texarkana, will be glad to have your order for Joel 
B. Fraser whiskey. * * * Please send your order to J. A. Wilson, of 
Texarkana, for Bonny Rye.' 
-inserted in a newspaper published in 'dry' territory, was unlawful under 
the terms of section 5133 Kirby's Dig., which read as follows: 

" 'It shall be unlawful for any person, firm, partnership or corporation, 
engaged in the sale of alcohol, or any spirituous, ardent, vinous, malt, or 
fermented liquors, where the same may be lawful, to solicit orders, either 
by agent or otherwise, for the sale of alcohol or any spirituous, ardent, vinous, 
malt or fermented, liquors, in any place or places, in this state where the 
same is prohibited by law.' 

"As can be seen, the above provision is in all essentials, and to all intents 
and purposes, identical with section 4 of the so-called DPiln Act, and it is my 
opinion that the terms, 'either by agent or otherwise,' appearing in the Arkan
sas statute, and 'directly or indirectly,' appearing in the Dean act, are to all 
intents and purposes the same, and were intended to cover the same thing. 

"Hill, C. J., for the court rendered the following opinion in the Arkansas 
case: 

" 'The facts of thi~ case, which will be found stated by the Reporter, 
called for a decision as to whether an advertisement is within the meaning 
of the solicitation denounced by section 5133 Kirby's Dig., * * * The 
many uses of the term "advertise," in its various forms may be found in 
the Century dictionary, from which this definition, the one most nearly 
reaching to the facts here, is taken: 

"'"The act or practice of bringing anything, as one's wants, or one's 
business, into public notice, as by paid announcement in periodicals, or by 
hand bills, placards, etc., as to secure customers by advertising.'' 

"'To "solicit" is thus defined: 
" 'To importune, entreat, implore, ask, attempt, try to obtain.' Ander

son's Law Dictionary. See also, Century dictionary, "solicit.'' 
"None of the uses of this term embrace 'advertising,' although 'adver

tising' is a method, in a broad sense, of soliciting the public to purchase the 
wares advertised. But 'soliciting' is a well-known and defined action, and 
'advertising' is an equally well-known and defined action, and they are not 
tdentica}. It is true that the;y are intended to reach the same result, the sale 
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of ware!, but different routes are traveled in reaching that end. One is legis
lated against, and the other is not. If the legislature intended to make criminal 
the advertisement in prohibited district of liquor, it would have said so and not 
left such an important matter to be implied from the use of a general term. It 
u·ould be a strained and unnatural1tse of the term 'solicit' to include in it adver
tisements in newspapers." 

I concur in the opinion of my predecessor, Hon. U. G. Denman, in hi'3 holding 
that the word "solicit" in section 13223 G. C. does not include the newspaper adver
tisements, but in answering your question it is not necessary to go even that far, for 
the reason that the circulars and newspaper advertisements submitted, which con
tain arguments against prohibition and reasons claimed to induce one to vote "No" 
on the prohibition amendment, can in no sense be construed even to be advertise
ments for intoxicating liquors. 

It is quite significant that while during all the years since the passage of the act, 
the penal section of which is now section 13223 G. C., the newspapers in this state 
published freely both advertisements for liquors and advertisements giving the prices 
of said liquors and the persons to whom orders should be sent, and these newspaper 
were mailed throughout the state, into dry as well as wet territory, no question was 
ever raised that such advertisements constituted a violation of the provision of sec
tion 13223 G. C. 

The Hayner case, supra, does not assist us much, because the facts in that case 
show that the post-card was a direct solicitation for an order for liquors to the ad
dressee and that the person was asked to send in his order, have the goods shipped to 
him, sample the goods, if satisfied remit the pric.e, and if not satisfied the privilege was 
extended to return the goods. In fact the defense in this case practically admitted 
that a solicitation had been made in dry territory through the mails, but defended 
that act on the grounds which the supreme court found were not valid. The court in 
this case also decided that the solicitation of the order might be made by letter as well 
as in person. 

But taking the plain words of the statute, I am constrained to hold that the mail
ing of newspapers or circulars, containing such or similar arguments as are found in 
the circulars and advertisements submitted to me, addressed to persons in so-called 
dry territory, is not an offense against section 13223 G. C., because nowhere therein 
is there any solicitation, directly or indirectly, for an order or orders for intoxicating 
liquors. 

In your communication, in addition to referring to section 13223 G. C., you also 
make reference to section 5 of the act of Congress approved March 3, 1917, effective 
July 1, 1917 .. While I can not see how a consideration of the federal act will in any 
way reflect upon whether or not a particular advertisement offends against section 
13223 G. C., still, since there seems to be an impression that the passage of this fed
eral act in some way made advertisements different from what they were theretofore, 
I have considered same. You understand, of course, I have only considered it as far as 
it might in any way reflect upon the proper interpretation of our state statute. It 
would be beyond my jurisdiction to attempt to anticipate what construction the fed
eral authorities might finally give same. 

Section 5 of the act of Congress approved March 3, 1917, effective July 1, 1917, 
(40 Stats. at L. 1069) is as follows: 

"That no letter, postal card, circular, newspaper, pamphlet, or publica
tion of any kind, containing any advertisement of spirituous, vinous, malted, 
fermented, or other intoxicating liquors of any kind, or containing a solicitation 
of an order or orders for said liquors, or any of them, shall be deposited in or 
carried by the majls of the United States, or be delivered by any postmast!)r o;r · 
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letter carrier, when addressed or directed to any person, firm, corporation, 
association, or other addressee, at any place or point in any state or territory 
of the United States at which it is by the law in force in the state or territory 
at that time unlawful to advertise or solicit orders for such liquors, or any of 
them respectively. 

"If the publisher of any newq::aper or other publication or the agent of such 
publisher, or if a1 y dealer in such liquors or his agent, shall knowingly de
posit or cause to be deposited, or shall knowingly send or cause to be sent, 
anything to be conveyed or delivered by mail in viobtion of the provi~ions 
of this section, or shall knowingly deliver or cause to be delivered by· mail 
anything herein forbidden to be carried by mail shall be fined not more than 
81,000 or imprisoned not more than Rix months, or roth; and for any subse
quent offense shall be imprisoned not more than one year. Any person 
violating any provision of this section may be tried and punished, either in 
the district in which the unlawful matter or publication wr.s mailed or to 
which it was carried by mail for delivery, according to direction thereon, 
or in which it was caused to be delivered by mail to the person to whom it was 
addressed. Whoever shall order, purchase, or cause intoxicatin~J: liquors to 
be transported in interstate commerce, except for scientific, sacrn.n:ental, 
medicinal and mechanical purposes, into any state or territory the laws of 
which state or tenitory prohibit the manufacture or sale therein of intoxicating 
liquors for beverage purposes shall be punbhed as aforesaid Prov ded, 
That nothing herein ohall authorize the shipment of liquor into any state 
contrary to the laws of such state: Provided fu.rthcr, That the postmaster 
general is hereby authorized and directed to make public from time to time 
in suitable bulletins or public notices the names of states in which it is un
lawful to advertise or solicit orders for such liquors." 

In "Liquor Bulletin No. 2" of the post office department, which is the most recent 
bulletin that has come to hand, will be found the following, on p. 2: 

"Since the passage of the act the department has received many re
quests from manufacturers, dealers~ publishers, and editors for spedfic ruling~ 
as to whether or not cerhin liquids are 'intoxicating liquors' within the mean
ing of the act. 

"The inquiries have been answered in each case by the statement that 
what is or what is not 'intoxicating liquor' within the meaning of the act is a 
question of fact to be determined from all available evidence. 

'The department re;l,ards ethyl alcohol as an intoxicating liquor within 
the meaning of the act, and matter containing either advertisements or solicita · 
tions for orders for such alcohol will be unmailub!e on and after July 1, when 
addressed to territory affected by the act. 

' Methyl alcohol, wood alcohol and denatured alcohol are not regarded 
by the department as intoxicating liquors within the meaning of the act. 

"The contention has been made before the department that inasmuch as 
the second paragraph of th section permits the interstate shipment of liquor 
for 'scientific, sacramental, medicinal and mechanical purposes,' matter 
containing advertisements or solicitations for orders for intoxicating liquor 
for these purposes is not affected by the act. 

"The two paragraphs of the act are entirely sepamte, the first relating 
to the mailability of matter, and the second relating to the physical transpor
tation of the liquors themselves-a matter over which this department has 
no jurisdiction. Inasmuch as the first paragraph contains no exception 
as to the purposes for which the liquors are intended or the person addressed 
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the department after July 1 will regard as unmailable all matter containing 
advertisements or solicitations for orders .for intoxicating liquor even though 
such liquors be intended for 'scientific, sacramental, medicinal, or mechanical 
purposes.' 

' The act is construed to bar from the mails matter of the character de
scribed when addressed to states or portions thereof in which it is by state 
or local law forbidden either to advertise such liquors or to solicit, personally 
or othenvise, orders therefor. 

"This bulletin is subject to change, being based upon the best information 
available at this time." 

From the above it is evident that the post office department has construed the 
act as to bar from the mails the matter of such character as described in the act, when 
addressed to states or portions thereof in which it is by state or local law forbidden 
either to advertise such liquors or to solicit, personally or otherwise, orders therefor. 

So that while in Ohio we have no Jaw prohibiting liquor advertisements as such, 
we have, as has been seen, a law which prohibits soliciting orders for intoxicating 
liquors in any county or territory where the sale of such liquor as a beverage is pro
hibited, and we have quite a good deal of territory in Ohio, portions of said state, in 
which it is prohibited to sell such liquors. 

But while the construction placed upon the federal act by the federal authorities 
makes it a federal offense to do the things inhibited in section 5 thereof, in the dry 
portions of this state, I can ·not see how that fact in any way has any bearing upon 
whether a liquor advertisement in the one instance would be violative of section 13223 
G. C., or whether arguments against the proposed amendment prohibiting the sale 
and manufacture for sale of intoxicating liquors as a beverage could or could not be 
mailed into such dry territory. 

So it is my view that irrespective of what facts might constitute an offense under 
the federal law, section 5, above quoted (having particular reference to the first part 
of said amendment which by reason of the fact that it covers liquor advertisements 
and soliciting orders for intoxicating liquors, is the only part of said section which has 
been given consideration herein), neither produces or limits the provisions of section 
13223 G. C., and therefore any facts which might be held to constitute a violation 
of the last named statute would not be changed or have any different bearing by 
reason of the provisions of the federal act. 

It might be well, even at the risk of lengthening tlus opinion, to call attention 
to part of section 1g of article 2 of the Ohio constitution, as adopted September 3, 1912: 

"Section 1g. * * * A true copy of all laws or proposed laws or pro
posed amendments to the constitution, together with an argument or ex
planation, or both, for, and also an argument or explanation, or both, against 
same, shall be prepared. The person or persons who prepare the argument 
or explanation, or both, against any law, section or item, submitted to the 
electors by referendum petition, may be named in such petition and the 
persons who prepare the argument or explanation, or both, for any proposed 
law or proposed amendment to the constitution may be named in the petition 
proposing the same. The person or persons who prepare the argument or ex
planation, or both, for the law, section or item, submitted to the electors 
by referendum petition, or against any proposed law submitted by supple
mentary petition, shall be named by the general assembly, if in session, and 
if not in session then by the governor. The secretary of state shall cause to 
be printed the law, or proposed law, or proposed amendment to the constitu
tion, together with the arguments and explanations, not exceeding a total of 
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three hundred words for each, and also the arguments and explanations, 
not exceeding a total of three hundred words against each, and shall ?n.Jil, 
or otherwise distribute, a copy of such law, or proposed law, or proposed amend
ment to the constitution, together with such arguments and explanations 
for and against the same to each of the electors of the state, as far as may 
be reasonably possible. * * *" 

It is apparent from the above that when an argument or explanation is prepared 
for or against the proposed amendment to the constitution on a prohibition proposition, 
it will be the mandatory duty of the secretary of state to mail or otherwise distribute 
with the copy of the proposed amendment the arguments and explanations to each 
of the electors of the state, as far as may be reasonably possible. Rince the character 
of arguments and explanations against the prohibition amendment must necessarily 
be along the lines indicated in the advertisement you have submitted to me and which 
applied to former prohibition amendments, and since in performing the duty of mailing 
such arguments it would be uncumbent upon the secretary of state to send same mto 
dry as well as wet territory, it is obvious that the electors in adopting section lg, supra, 
contemp'ated the doing of the very thing concerning which you inquire; that is, having 
mailed to the electors in dry territory arguments for and against the prohibition amend
ment, when such amendment was being submitted. 

In view of the foregoing, it is my opinion that circulars :mel advertisements sent 
into dry territory by mail or otherwise, merely containing arguments against prohibition 
and nowhere containing solicitations for orders for intoxicating liquors, are not pro
hibited by the provisions of section 13223, G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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535. 

COUNTY COMMISSIONERS-HAD NO AUTHORITY TO IMPROVE ROAD 
WITHIN MUNICIPALITY-UNDER CASS LAW-PETITION TO ALTER 
-LOCATE OR ESTABLISH ROADS-BOND AND COST8-COMMISSION
SIONERS MAY ISSUE BONDS TO PAY COST OF CRIB TO PROTECT 
PIER OF BRIDGE-ALTHOUGH BRIDGE BUILT PRIOR THERETO
HEDGE FENCE-ACTION IN DAMAGES PROPER REMEDY-WHEN 
OWNER FAILS TO KEEP WITHIN DIMENSIONS REQUIRED BY LAW. 

1. There was no provision in the Oass highway law authorizing the county 
commissioners to improve a road lying entirely within a 1nuncipality and steps 
taken in reference to the improvement of such a road, before said act was 
amended, are of no torce or effect in law. 

2. Sections 6887 to 6889, both inc., G. 0., providing for the location, estab
lishing, altering, etc., of roads, seem to make no provision tor a bond to be fur
nished by the petitioners; neither do they make any provision in the matter 
of costs. 

3. In. a case where a bridge was washed out during the flood of 1913 and 
has been 1·econstructed, with the exception of a crib in the river to protect the 
middle pier of the same, the county commissioners may issue bonds to pay for 
the cost and expense of said crib and levy taxes to redeem the bonds, outside 
the fifteen mill limitation provided by law, provided they can bring themselves 
within the provisions of section 3 of the emergency act (103 0. L. 143). 

4. In cases where the owner of a hedge fence fails to kfiep it within the 
dimensions provided by law, the only 1·emedy open to the public or to a private 
individual is that found in sections 5935 et seq., G. 0., namely, an action for 
damages. 

CoLUMBus, OHIO, August 15, 1917. 

Hox. G. 0. McGoNAGLE, Prosecuting Attorney, McOonnellsville, Ohio. 
DEAR Sm:-1 have your communication of July 25, 1917, in which you ask 

my opinion on certain matters therein set out, as follows: 

"I have before me your opinion of recent date to the auditor of the 
county, in which you advise against the county commissioners construct
ing a road improvement through the village of Stockport under the 
provisions of Sec. 6949, and in which opinion you refer to opinion 
formerly rendered to prosecuting attorney of Medina county. Sec. 6949 
was amended by last legislature and my question is 'Does Sec. 6949 as 
amended, give to the commissioners authority to continue a road 
through a municipality to the east line thereof, said road having been 
heretofore constructed by said commissioners to the west line of said 
village; the village and the ·commissioners agreeing on the portion each 
is to pay?' 

"'Acting under Sec. 6949 the village of Stockport and the commis
sioners entered into the usual agreement; the village held an election 
on :May 7, 1917, for the purpose of issuing bonds to pay for its share of 
the improvement; the vote was practically unanimous in favor of the 
bond issue. Under Sec. 6949 as it then stood are the proceedings as be
tween the commissioners and the council void? Is the election to issue 

/ 
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bonds void? If, under Sec. 6949 as now amended the commissioners 
have authority to mal'e such improvement, must the entire proceedings, 
including the Election be again consummated? 

"Second: Where petition is filed under See. (;887 for private roa«l 
should a bond be required from the petitioner? In case the corumis· 
sioners upon hearing dismiss the petition and adjudge costs against 
the petitioner, no bond having been required, how may the commission
ers proceed, if at all, to collect? 

"As a result of the flood of March, 1913, the bridge here was de
stroyed, and after a time was rebuilt. Considerable correspondence was 
had with the federal government about rebuilding and about a crib to 
protect the first pier, or draw bridge pier, of the bridge; the bridge was 
constructed either with or without government approval, and later a plan 
for constructing a crib up stream from the pivot pier, about 100 feet, at 
cost of about $8,000.00 was submitted to the government authorities. Ap
proval was not given until recently; this pier having apparently been 
weakened by the action of the flood, may the commissioners at this time 
issue bonds for such improvement under flood emergency section, that 
is, outside the 15 mill limitation? 

"When the owner of a hedge fence along a public road refuses to 
cut or trim same, are the trustees limited to the provisions of section 
5935 et seq.?" 

1. Your first question has to do with section 6949 G. C. Said section, before 
it was amended by the White-Mulcahy law, read as follows: 

"Sec. 6949. The board of county commissioners may extend a pro
posed road improvement into or through a municipality when the con
sent of the council of said municipality has been first obtained, and 
such consent shall be evidenced by the proper legislation of the coun
cil of said municipality entered upon its records, and said council may 
assume and pay such proportion of the cost and expense of that part of 
the proposed improvement within said municipality as may be agreef1 
upon between said board of county commissioners and saicl council." 

As you suggested in your communication, I rendered an opinion to the effect 
that under the provisions of said section the board of county commissioners had 
no authority to assume jurisdiction over the improvement of a road which was 
entirely within the limits of the municipalty. 

Said section 6949 G. C. has been amended by the White-Mulcahy law (107 0. 
L. 107) and now reads in part as follows: 

"Sec. 6949. The board of county commissioners may construct a 
proposed road improvement into, within or through a municipality, when 
the consent of the council of said municipality has been first ob
tained • *." 

It ·wm be noticed that the word "within" is placed in the section, which 
was not in the section before its amendment. It was placed there to accomplish 
the very object which the law as it stood before did not accomplish, namely, to 
permit the county commissioners to improve a road which is entirely within the 
limits of a municipality. 

Your question is as to whether the steps which the county commissioners 
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and the village council took upder the old law are of no effect, due to the fact 
that the old law made no provision for the improvemEnt in reference to which 
the different steps were taken. 

A number of jurisdictional steps have been taken by the county commission· 
ers and the village council, among them the following: The consent of the coun· 
cil was given to the construction of the public highway in the village. The sur
veys, plans, etc., for the improvement have been made. These surveys and plans 
have been approved by the village council. The agreement as to the part of the 
cost and expense of the improvement each is to bear has been entered into. 
The county commissioners have taken all the necessary steps leading up to the 
advertising for bids. 

For all of these steps there was no warrant or authority of law. It is true 
a law had been passed and filed with the secrEtary of state on March 29, 1917, 
but section 1c of article II of the constitution provides: 

"* * No law passed by the general assembly shall go into effect 
until ninety days after it shall have been filed by the governor in the 
office of the secretary of state, except as herein provided * *." 

As said before, the law as it stood prior to the enactment of the White
Mulcahy law gave no authority to the county commissioners and village council 
to proceed in the manner in which they did proceed, and the said law which 
was filed with the secretary of state on March 29, 1917, did not become effective 
until the 28th day of June, 1917. Hence the only theory upon which the proce
dure taken by your county commissioners an·d the village council could be sus
tained would be to hold th11t the authorities might anticipate the provisions of 
the new law. This I do not believe can be done. The fundamental law provides 
that no act shall become effective for ninety days after the same is filed With 
the secretary of state. Its provisions are held in abeyance for a time, until the 
people of the state may decide as to whether they desire to express their opinion 
at the ballot box as to its merits and demerits. 

· If the law is not to be effective for ninety days after the filing of the same 
with the secretary of state, no one can look to its provisions to secure a right or 
enforce a remedy during this period. If this principle is not followed, great con
fusion would likely arise. If the provisions of law filed with the secretary of 
state may be anticipated for one thing, they may be anticipated for all things. 
If they may be anticipated a day before the referendum period ends, they may 
be anticipated ninety days before it expires. There would be a great uncer
tainty among the people as to whether they should base their rights and enforce 
their remedies under the one law or the other. 

Further, if the law has no effect until the ninety-day period has expired, 
the repealing clause of the said law has no effect until the expiration of that 
time. If this be true, the old law stands in full force and effect. And if this 
be true, the rights and remedies of the people must be based upon it and not 
upon a law the provisions of which have no effect because the going into effect 
of the same is held in abeyance by the supreme law of the land. 

Hence it is my opinion that the steps which the county commissioners of 
your county and the village council of Stockport have taken under the old law, 
in the matter of a road improvement lying entirely within the limits of the 
municipality, are of no effect whatever and they could not be used as a basis 
for further procedure in reference to the matter of said improvement. 

2. You state that the village of Stockport has held an election and has 
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voted favorably upon the question of issuing bonds to create a fund for the 
improvement of the said street, and you especially ask whether it will be again 
necessary to bold an election for this purpose. 

In reference to this matter I desire first to note section 6951 General Code. This 
section as it stood in· the old Jaw, and as it is found in the new, provides that 
the municipality in anticipation of the collection of taxes levied tor the purpose 
of providing tor the payment of the municipality"s share of the cost ot such 
improvement is authorized to sell its bonds. 

Under the provisions of this section, bonds could be issued in municipal
ities in anticipation of the collection of taxes without the necessity of submitting 
the question to a vote of the people of the municipality. This would be true, 
provided the bonds issued by the municipality bad not reached the limits pro
vided by Jaw. Hence, inasmuch as the village had submitted the question of a 
bond issue to the people, I am assuming that this step was necessary for the 
reason that the bonded indebtedness of the village bad already reached the 
limit provided by Jaw without a vote of the people. 

w·ith this in mind let us now turn to the provisions of section 3939 General 
Code. This section pr6vides that the council of a municipal corporation, when 
it deems necessary, may issue and sell bonds in such amount and denomina
tions, for such period of time and at such rate of interest, not exceeding 6o/o per 
annum, as said council may determine and in the manner provided by law for 
any of the purposes therein specified. Sub-division 22 of said section 3939 sets 
forth the following purpose: 

"For resurfacing, repairing or improving any existing street or 
streets as well as other public highways, whether such resurfacing, 
repairing or improving is done directly by the municipal corporation, 
or contracted by it, or by the county commissioners under an agreement 
with the municipal corporation by which it has agreed to assume and 
pay any part of the cost thereof." 

Thus we see, from the provisions of this section, that the council of Stock· 
port can issue bonds under a vote of the people for the purpose of improving the 
stre:ots of the village, whether the improvement was to be made by the munici
pality alone or in conjunction with the county commissionjlrs. But while this 
section gives authority to issue bonds for the purpose set out in subdivision 22 
of section 3939 of the General Code, yet it is my opinion that the power to issue 
said bonds could not be exercised unless the authorities have the power to pro
cee& with the improvement for which they are issued, and as said before the 
authorities had no power to proceed with the improvement under contempla
tion for the reason that there was no provision of law authorizing them to 
construct the improvement. That is, section 6949 of the General Code was not 
broad enough prior to its amendment to permit the county commissioners and 
the village council to join in the matter of the improvement lying wholly within 
the municipality. Hence at the time the bonds were voted for, the improve
ment for which the bond~ were voted for could not have been made at all. 

While there was authority under the provisions of section 3939 of the Gen
eral Code to issue .bonds for the purpose set out above, yet this authority could 
not be exercised by the municipality for the reason that it was Impossible to 
construcf the improvement for which the bonds were issued. 

Therefore, it is my opinion that the municipality of Stockport cannot Issue 
bonds as a result of the election held in said village, and this for the reason 
that the village had no riglft or authority to hold the election. 
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From this it follows that it will be necessary, in my opuuon, for the propo
sition of issuing bonds to take care of the municipality's share of the cost and 
expense of said improvement to be again put up to a vote of the people. 

3. You also submit a question in reference to the provisions of s:>ctions 
GS87 and 6889, both inclusive, of the General Code, which provide for the lay
ing out of a road or outlet from a man's premises through the premises of an
other, leading to the public highway. These sections form a part of what was 
!mown as the "Cass Highway Law." Sections 6860 to 6889, both inclusive, made 
up the first chapter of said act, and the chapter is headed: 

"Locating, establishing, altering, widening, straightening, vacating 
or changing the direction of the road." 

Seitions 6860 to 6886, both inclusive, G. C., embodied provisions which ex-. 
isted before the Cass act became a law. But the provisions of sections 6887 to 
6889, both inclusive, G. C., are first found in the law as set out in the Cass act. 
They seem to have been in a way engrafted on the former provisions in refer
ence to locating, establishing, altering, etc., roads. However, they do not seem 
to have been engrafted upon these other sections in such a way as to warrant 
one, in Nacing a construction upon them, to go to the provisions of the former 
sections, in order to help out in the scheme or plan set out in the latter sections. 

Sections 6860 to 6886, supra, relate to public roads, while sections 6887 to 
6889, supra, have to do with private roads or outlets. It is true section 6860 is 
broad enough to include not only public but also private roads, but the very 
next section starts out to deal with public roads, and the subject of public roads 
is considered from that section on through to section 6886. 

·with this analysis in mind, let us turn to your quEstion. You asl' whether 
the county commissioners should require a bond upon the filing of a petition 
under section 6887 G. C. 

Section 6863 G. C. provides that the county commissioners shall require 
thQ petitioners, or some one or more of them, to enter into bonds conditioned 
for the payment of the cost and expenses incurred in the proceedings, but there 
is no such provision made in sections 6887 to 6889, supra. .As said before, I do 
not believe that we can turn to the provisions of se.ction 6883 G. C. for this 
matter. 

Hence, I conclude that the statute does not require the giving of a bond, an•l 
if the statutes does not require it, I do not believe that the county commission
ers would have any authority to require same. 

It 'is almost universally held by our courts that the matter of s2curity for 
costs in the United States is statutory, and where the statutes do not require 
security to be given, the courts or officials having jurisdiction over any matter 
have no right or authority to demand that a bond be filed to secure costs. 

In reference to these sections, you also make inquiry if the commissioners 
should decide to dismiss the petition, then how may they proceed to collect the 
costs? 

Section 6868 G. C. provides that the petitioners shall be liable for all the 
costs of said proceedings and the commissioners may abandon said improvement 
and adjudge the costs against the petitioners, and in case o.f the failure of the 
petitioners to pay the costs adjudged against them, the same may be recovered 
in an action against them by the prosecuting attorney of the county.· But said 
provisions relate to public roads and there is no such provision whatever appli
cable to private roads. There seems to be no provision made for assessing costs 
against any one, nor any made for coilecting costs:·' 
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Hence it is my opinion that the county commissioners have no authority to 
assess costs; neither has any one authority to collect them. 

"Cos~s can be imposed and recovered only in cases where there i!! 
statutory authority therefor. While the power to impose costs must 
oultimately be found in some statute, the legislature may nevertheless 
grant the power in general terms to the courts, which in turn may make 
rules or orders under which costs may be taxed and imposed; but the 
courts cannot make such rules or orders and impose costs thereunder, 
unless the power to do so is expressly given them by statute." 

This is the rule laid down in 11 Cyc. 24 and from the cases therein cited to 
substantiate said proposition, I believe the rule is correctly stated. 

I desire also to state that it is my opinion that the county would in no event 
be liable for the payment of the costs, for the reason that the proceeding set out 
in these three sections in no sense is of a public nature, but is purely private. 
For this reason I might suggest that I doubt very much whether sections 6887 
to 6889, inclusive, G. C., are constitutional. It would hardly seem probable that 
a private individual could ba given the right to condemn the property of another 
for his own personal use, but upon this question I am not passing. I am only 
passing upon the question that the costs made in such a proceeding cannot be 
assessed by the county commissioners; neither can they be collected from any
one. 

4. Another question you submit is whether the county commissioners 
would have authority to build a crib in a navigable river, to sustain a draw
bridge pier, and levy taxes to !'(deem the bonds issued for the payment of the 
same, said bridge having been washed out by the floods of 1913, and make the 
said tax levy outside the maximum limit as otherwise provided by law. 

From your communication I gather that the bridge has been reconstructed, 
but that the middle pier of the same is not as well protected from the flowing 
waters of the stream as it should be. The act relative to the matter under 
consideration is founu in 103 0. L. 141. Section 1 of said act provides for the 
temporary repairing, reron!rtruction cr replacement of public property or public 
ways. Section 2 thereof provides for the removing of any obstruction or matter 
deposited by the flood. ;lection 3 of the act relates particularly to the question 
under consideration and "reads as follows: 

"For the purposes mentioned in sections 1 and 2 of this act, and 
for the permanent repair, reconstruction or replacement of public prop
erty or public ways destroyed or injured in the manner, and at the time 
described in section 1 of this act, any board of county commissioners, 
board of education, township trustees or council of any municipal cor
poration or the road commissioners of any road district may issue bonds 
or notEs of the corporation, subdivision or district as needed. Resolu
tions or ordinances providing for the issuance of such notes or bonds 
shall not be published, shall not require the approval of the elec,tors 
nor he subject to any referendum. Such resolution or ordinances shall 
state the facts bringing th€m within the terms of this act, so far as 
the emergency is concerned, shall require for their passage the votes of 
t wo·thirds of all members elected to such hoard or council and the re
('itals therein contained shall h:> <·orll'lusive E>vidence of the facts recited." 

Section G of the act pro\'ides that taxes may be.lcvied for the redemption 
of bonds, beyond the maximum limit otherwise provided by law. 
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The provisions of section 3 of the act are still in full force and effect, and if 
the board of county commissioners is able to make the statements necessary to 
bring_ the matter about which you write within the provisions of the act, there 
would seem to be nothing to prevent their taking advantage of the provisions of 

~s~ ' 
I might suggest that section 3 of the act under consideration was amended in 

106 0. L. 354, but so far as the answer to your question is concerned, the amend
ment therein made has no effect. 

5. · You inquire what remedies the public has against an owner of a hedge 
fence, who refuses to cut or trim the same in accordance with the provisions of 
the Jaw. 

Sections 5935 et seq. G. C. seem to contain the only provisions of Jaw which 
give any remedy to the public or to private individuals in reference to this mat
ter, and, as will be readily seen in an analysis of said sections, this remedy 
merely goes to the matter of damages; that is, a private individual who is dam
aged from the fact that the owner of the hedge on a partition line permits it to 
remain at a greater height or width than six feet, for a longer period than six 
months, may recover damages not to exceed twenty cents a rod of such hedge 
fence. If the same be along a ptiblic highway, the trustees of the township may 
recover damages, not to exceed fifteen cents per foot of the ~edge fence. There 
seems to be no provision of Jaw by virtue of which the owner can be compelled 
to keep his hedge fence trimmed so that the same will be within the dimensions 
provided for by Jaw, namely, six feet high and six feet wide. 

Section 5942 G. C. provides that the owner of lands shall keep all brush, 
briers, thistles or other noxious weeds cut in the fence corners, etc., but this 
would not include the hedge fence. 

Section 3374-2 G. C. ( 107 0. L. 94) provides: 

"All brush, briers, burrs, vines, Russian or Canadian, or common 
thistles or other noxious weeds growing along the public highway shall 
be cut (at different periods of the year)." 

This would not include hedge fences. Hence it is my opinion that there is 
no remedy other than that found in sections 5935 et seq. G. C. 

Very truly yours, 
-JosEPH McGHEE, 

Attorney-Generi:ll. 
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. 536. 

CLERK OF COURTS-APPOINTED TO FILL VACANCY-WHEN SUCCESSOR 
ELECTED. 

1. Where J. L. F. was appointed Clerk by reason of a vacancy caused b1/ 
the death of L. B. T., on the 23rd day of December, 1916, and said L. B. T. had 
been re-elected county clerk at the November election, 1916, said J. L. F. would 
hold the office under his appointment from that date, December 23, 1916, until 
his successor is elected and qualified. 

2. Such sttccessor should be elected for the unexpired term at the November 
election, 1918, at which election there should also be elected a clerk for the regu
lar term commencing on the first Monday of August, 1919. 

COLUl\IBUS, OHIO, August 15, 1917. 

Hox. P. H. WIELAND, Prosecuting Attorney, Mt. Gilead, Ohio. 

DEAR Sm:-1 am in receipt of your communication of August 7, 1917, where
in you state: 

"I desire to submit the following questions for an opinion from 
your department: 

"On the 23d day of December, 1916, John L. Fargo received a com
mission as clerk of the courts of Morrow county, Ohio, to fill the un
expired term caused by the death of L. B. Terry, clerk, which commis
sion was to end the first Monday of August, 1917. The late L. B. Terry 
had also been elected for a second term, to begin the first Monday of 
August, 1917. 

"On the 16th day of July, 1917, the commissioners of Morrow county 
reappointed John L. Fargo to serve for the term beginning the first 
Monday in August, 1917, and a commission was given said John L. 
Fargo on the 28th day of July, 1917. On the first Monday in August, 
1917, the commissioners of Morrow county being in doubt as to whether 
their appointment of July 16, 1917, was legal and regular, again ap
pointed John L. Fargo as clerk of the court of Morrow county. 

"Q. (1.) Could the commissioners of Morrow county, at their July 
meeting, make this appointment, or should they wait until Monday, 
August 6, 1917, at which day the first term of John L. Fargo expired? 

"Q. (2.) Is the commission issued by the governor on July 28, 
1917, sufficient or should the clerk be required to get a new commission 
dated from August 6, 1917, when the appointment was again made by 
the commissioners?" 

Section 2870 G. C. provides: 

When a vancancy occurs in the office of clerk of the court of common 
pleas, the county commissioners shall appoint a clerk pro tempore, who 
shall give bond and take the oath of office prescribed for the clerk-elect. If 
the commissioners are not in session when such vacancy occurs, the 
county auditor shall forthwith. give written notice thereof to each of 
them, and thereupon they shall meet and make the appointment. If 

18-Vol. II-A. G. 
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the commissioners fail to make an appointment for ten days after they 
severally have had such notice of vacancy, the appointment shall be made 
by the county auditor." 

Section 8 G. C. provides: 

"A person holding an office of public trust shall continue therein 
until his successor is elected or appointed and qualified, unless other
wise provided in the constitution or laws." 

Section 10 G. C. provides: 

"When an elective office becomes vacant, and is filled by appoint
ment, such appointee shall hold the office until his successor is elected 
and qualified. Unless otherwise provided by law, such successor shall 
be elected for the unexpired term at the first general election for the 
office which is vacant that occurs more than thirty days after the va
cancy shall have occurred. This section shall not be construed to post
pone the time for such election beyond that at which it would have been 
held had no such vacancy occurred, nor to affect the official term, or 
the time for the commencement thereof, of any person elected to such 
office before the occurrence of such vacancy." 

Section 10 G. C. was section l1 of the Revise(l Statutes and before its 
codification read as follows: 

"When an elective office becomes vacant, and is filled by appointment, 
such appointee shall hold the office till his successor is elected and qualified, 
and such successor shall be elected at the first proper election that is 
held more than thirty days after the occurrence of the vacancy; 
but this section shall not be construed to postpone the time for such 
election beyond tliat at which it would have been held had no such 
vacancy occurred, nor to affect the official term, or the time for the 
commencement of the same, of any one elected to such office before the 
occurrence of such vacancy." 

In the case of State ex rei. v. Speidel, et al., 62 0. S., 156, our supreme 
court held the following, as found in the second paragraph of the syllabus: 

"When one who is holding the office of sheriff, and is a candidate 
for election to succeed himself, dies before entering upon the new 
term, a vacancy is thereby created in the term in which he was serving, 
but not in the term for which he was a candidate, and upon which he 
had not entered; and one who is duly appointed and qualified to fill the 
vacancy thus created will hold the office for and during the unexpired 
term of his predecessor, and until his successor is elected and qualified; 
and such election must be had at the first proper election that is held 
more than thirty days after the occurrence of the vacancy." 

The facts in that case were that Buvinger, who was the sheriff and a candidate 
for re-election, died upon election day and received the highest number of votes 
cast for office of sheriff. Cover received the second highest number of votes and 
claimed that since Buvinger died before the close of the polls, he (Cover) had 
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received the highest number of votes of any person entitled to be elected and 
was authorized to receive a certificate of election. Walker was appointed on 
November 9, 1899, two days after the election, to fill the vacancy in said office 
created by the death of Buvinger, and qualified, gave bond and entered upon 
the duties of his office. Walker claimed that by virtue of this appointment be 
held the office until his successor was duly elected and qualified. The first term 
of Buvinger would expire on the 31st day of December and Speidel, on the the· 
ory that Walker only filled out the unexpired portion of Buvinger's first term, 
was appointed for the vacancy beginning the first Monday in January, 1900. 

Davis, J., at page 159, held that Buvinger did not Jive to qualify and that 
disposed of his future term. He further held: 

"Walker was, it is conceded, duly appointed, commissioned, quali
fied and inducted into the office of sheriff of Clermont county, for the 
unexpired term of Buvinger. This much was done under and by virtue 
of section 1208 of the Revised Statutes; but section 11 of the Revised 
Statutes read into his commission the words: 'Until his successor is 
elected and qualified.' Speidel was appointed, and not elected, and is a 
mere intruder in the office. Walker is still the legal sheriff and wlll 
continue so to be 'until his successor is elected and qualified, and such 
successor shall be elected at the first proper election that is held more 
than thirty days after the occurrence of the vacancy.' Revised Statutes, 
Sec. 11. 

"In order that we may not be misunderstood it may be added that 
there was no vacancy in the office of sheriff of Clermont county on the 
first Monday in January, 1900. The death of Buvinger did not create a 
vacancy in his term which would have begun in January, 1900, assum
ing that he was duly elected because he did not Jive to be installed in 
his second term. State ex rei. v. Dahl et a!., 55 Ohio St., 195. Walker 
was incumbent at the time when that term would have begun had 
Buvinger lived, with the right to remain until his successor was elected 
and qualified. There could be no vacancy then, unless 'Walker should 
die, rEsign, or be lawfully removed for cause. State ex rel v. 'Vright, 
56 Ohio St., 540. Therefore, the county commissioners, in appointing 
Speidel, acted altogether without authority; and Speidel can have no 
right to act as sheriff." 

I am not unmindful of a case decided by the superior court of Cincinn%J.ti in 
1897, in Harte v. Bode, eta!., 4th N. P., 421, where the court held, as shown bY 
the syllabus, as follows: 

"1. That, by virtue of the appointment by the county commis
sioners, Monfort held the office of clerk until the first Monday of August, 
1898; and therefore, there was no unexpired term to be filled. 

"2. That the person elected at the November election would be 
elected for the full term of three years, beginning on the first Monday of 
August, 1898. 

"3. That the board of elections properly refused to print the name 
of any nominee for such office more than once upon the official ballot.•' 

In this case Smith, J., held that there was no unexpired term, and that at 
the first proper election the clerk should be elected for the full term, but, as a 
reading of the opinion will disclose, the fact that section 11 of the Revised 
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Statutes did not provide for any unexpired term was one of the reasons assigned 
by the court for his decision. It probably was in view of that fact that the 
codifying commissioners changed Revised Statutes section 11, now section 10 of 
the General Code, and expressly provided that unless otherwise provided by law, 
such successors shall be elected for the unexpired term at the next general 
election for the office that is vacant that occurs not more than thirty days after 
the vacancy occurred. 

In view of the decision in 62 Ohio State, above quoted, and this appoint
ment being controlled by the provisions of section 10, General Code, it is my 
opinion that Mr. Fargo, who was appointed to fill the unexpired term caused 
by the death of Mr. Terry, on the 23d day of December, 1916, continues under his 
commission by virtue of the provisions of section 8 of the General Code until his 
successor is elected and qualified, and that said successor, by virtue of the pro· 
visions of section 10 will be elected for the unexpired term at the Novembe1· 
election in 1918, at which election, in addition to electing the county clerk for 
the unexpired term, there will also be an election for the clerl• for the full term 
commencing on the first Monday in August, 1919. 

In conclusion, my answer to your specific question is: 

(1.) There was no necessity for the commissioners, at their July 
meeting, to make any appointment. Mr. Fargo, because of his appoint
ment on the 23d of December, 1916, would hold over until his succes
sor 'Was elected and qualified. 

(2.) In view of my answer to your first question, it is, of course, 
unnecessary to answer the second, since the commission that Mr. Far
go received on his appointment the 23d of December, 1916, would be 
sufficient authority for his holding his office until a successor was 
elected and qualified. 

The above views are not in accord with the conclusions reached by my 
predecessor, .Hon. Edward C. Turner, in his opinion under date of April 2, 1915, 
found in Vol. I of the Opinions of the Attorney-General for 1915, p. 354, with 
which opinion I do not concur. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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637. 

JOINT CITY .AND COUNTY WQRKHOUSE-MUSKINGUM COUNTY-WHAT 
El\<1PLOYES UNDER CIVIL SERVICE. 

The secretary of the joint city ana county workhouse directors ot Muskin
vum county ana the city o"f Zanesville is subject to the civil service law, ana is 
to be selected from the eligible list ana not to be discharged except tor cause in 
accordance with the provisions of the civil service law. But the said board is 
entitled to select two secretaries, assistants or clerks who are, by virtue of such 
selection, withdrawn from the operations ot the civil service act; and it the said 
lJOanl has not heretofore made such selection of the two such secretaries, as
sistants or clerks it may clo so, indtuling its secretary appointed under section 
14551 General Colle. 

CoLU;\rnus, OHio, August 15, 1917. 

HONORABLE PERRY SliiiTII, Prosecuting Attorney, Zanesville, Ohio. 
DEAR Sm:-on August 2, 1917, you addressed the following inquiry to this 

department: 

"First. The secretary of the world10use board for Muskingum 
county and city of Zanesville, passed the civil service examination in 
1915, and each two weel's he draws his money as secretary of said 
board, and having received his appointment by passing the examination 
can he as secretary be removed unless charges are preferred against 
him? 

"In other words, having passed the examination under the civil 
service and being employed since 1915, the mayor having appointed a 
new board of trustees, can the new board elect a secretary to succeed 
the old secretary without preferring charges against the secretary who 
was duly elected and appointed by the old board under the civil service 
law." 

The institution you mention was created by a special act of March 17, 1887, 
which is now found in the General Code, sections 14548 et seq. Section 14549 
vests the control of this institution in "the board of joint city and county 
workhouse directors," who shall be freehold electors of the county. 

Section 14550 provides for the appointment of the board by the maYor of 
the city with the approval of council. 

Section 14551 provides: 

"The board of such joint city and county workhouse directors shall 
elect annually, at its first regular meeting in May, one of its members 
as president, and at the same meeting appoint a secretary and 
clerk. • • *" 

Section 14553 is as follows: 

"The board shall have power to appoint a superintendent, deputy 
superintendent and .such subordinate officers, guards and employes as 
may be necessary, fix their compensation and prescribe their duties, 
and to make all such regt~lations for their management and govern
ment as it may deem expedient." 
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The above are the provisions for the employes of the board,-one section 
providing for the secretary and clerk, the other for the superintendent, deputy 
superintendent, subordinate officers, guards and employes. · 

There is no doubt that these officers and employes are subject to the civil 
service law of the state, the first paragraph of the first section of which is: 
(Sec. 486-1 G. C.) 

"The term 'civil service' includes all offices and positions of trust 
or employment in the service of the state and counties, cities and city 
school districts thereof." 

So that, whether this workhouse be a city or county institution, or a 
combination of both, would not matter in this respect. The subsequent pro
visions of the act place all officers and employes in the classified civil service, 
with certain exceptions set out iJ;J. the statute. (Section 486-8 G. C.) The 
secretary is not in any of these exceptions, unless by the election by the board 
he is placed there under paragraph 8 of subsection 8, which is as follows: 

"Three secretaries, assistants or clerl\s, and one personal stenogra
pher for each of the elective state officers; and two secretaries, assistant 
or clerks, and one personal stenographer for other elective officers, and 
each of the principal appointive executive officers, boards or commis
sions, except civil service commissions, authorized by law to appoint 
such secretary, assistant or clerk and stenographer." 

Under favor of this subsection such board has authority to select two sec
retaries, assistants or clerl\s and one stenographer. It is therefore within the 
power of this board to withdraw this position from the classified service and 
make the appointment otherwise than from the eligible list ·if it sees fit to 
select this secretary as one of the two provided in the sect.ion. If the board 
already has two exempted employes by virtue of having selected them as exempt 
heretofore, it has no option to substitute another person as secretary unless 
upon a discharge upon charges regularly preferred according to the civil service 
law. If the board has not availed itself of the benefits of this section and not 
claimed any employes as exempted from the classified service, it may select 
the secretary and another or any two. assistants as it may desire. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 
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538. 

STOCK-SURRENDERED TO CORPORATION-UPON SALE OF PART OF 
PROPERTY-NOT RESTORED TO STATUS OF UNISSUED STOCK-· 
HOW TAX COMPUTED ON SUCH STOCK. 

1. The surrender by the shareholders, ot the part of the stock in such 
corporation held by them, to the corporation itself by reason of the sale of a 
part ot the property of the corporation and pro-rata distribution of the pro
ceeds thereof among the stockholders does not restore such stock so surrendered. 
to the company to the status of unissued stock,--it continues to retain its char
acter as subscribed o1· issued and outstanding stock. 

2. The tee or tax required of a corporation under section 6488 General 
Co<le should be computed 1tpon all its subscribe([ or issued and outstanding 
stock, regardless of the tact that a part of such stock has been subsequently 
acquired and is owned by the corporation. 

CoLUliiBUS, OHIO, August 15, 1917. 

HoN. W'rLLIAlii D. FuLTON, Secretary of State, Columbus, Ohio. 
DEAR SJR:-Under date of July 18, 1917, you submitted to me a communi

cation addressed to you by The Carroll Foundry and Machine Co., of Bucyrus, 
Ohio, under date of July 11, and another lettEr dated July 17, 1917. From 
these communications it appears that The Carroll Foundry and Machine Com· 
pany was organized with an authorized capital stock of $400,000.00, all of which 
was later subscribed for and issued. Sometime thereafter the company sold its 
steel foundry department, which department so sold as property of the com
pany represented a capitalization of $200,000.00. The proceeds of the sale of 
this property was distributed prorata amongst its stockholders and thereupon 
all outstanding certificates of stock were called in and new onEs issued to the 
stockholders in the amount of $200,000.00, the remaining $200,000.00 of stock 
by the surrender becoming the property of the corporation, which it has since 
held as treasury stock. 

The precise question made by the company in the communications to you is 
whether the franchise tax described by section 5498 General Code should be 
computed upon the sum of $400,000.00,-the amount of the capital stock of this 
corporation originally issued and outstanding, or only on $200,000.00, the 
amount of capital stock now issued and outstanding in the stockholders of 
the company. 

Section 5495 of the General Code provides that annually during the month 
of May each corporation organized under the laws of this state for profit shall 
make a report in writing to the tax commission in such form as the commission 
may presCTibe. 

Section 5496 provides the manner in which such report shall be signed and 
verified; and sections 5497 and 5498 General Code provide as follows: 

"Sec. 5497. Such report shall contain: 
"1. The name of the corporation. 
"2. The location of its principal office. 
"3. The names of the president, secretary, treasurer and members 

of the board of directors, with the postoffice address of each. 
"4. The date of the annual election of officers. 
"5. The amount of authorized capital stock and the par value of 

each sha.re. 
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"6. The amount of capital stock subscribed, the amount of capital 
stock issued and outstanding, and the amount of capital stock paid up. 

"7. The nature and kind of business in which the corporation is 
engaged and its place or places of business. 

"8. The change or changes, if any, in the above particulars, made 
since the last annual report." 

"Sec. 5498. Upon the filing of the report, provided for in the last 
three preceding sections, the commission, after finding such report to be 
correct, shall, on the first Monday of July, determine the amount of the 
subscribed or issued and outstanding capital stock of each such cor
poration. On the first Monday in August, the commission shall certifY 
the amount so determined by it to the auditor of state, who shall charge 
for collection, on or before August 15th, as herein provided, from such 
corporation, a fee of three-twentieths of one per cent., upon its sub
scribed or issued and outstanding capital stock, which fee shall not be 
less than ten dollars in any case. Such fee shall be payable to the 
treasurer of state on or before the first day of the following October." 

From the provisions of section 5498 General Code it will be noted that the 
franchise fee or tax of three-twentieths of one per cent. may be- computed upon 
the subscribed capital stock or upon the issued and outstanding capital stock. 
It is evident that stock may be subscribed for without being issued and out· 
standing. Issued and outstanding stock, on the other hand, must in some form 
be subscribed for. In the instant case it appears that all of the authorized 
capital stock of the corporation prior to the time of the sale of one of its 
departments was issued and outstanding. We are not, therefore, in this case 
necessarily called upon to consider the provisions of section 5498 General Code 
in so far as they authorize the computation of the franchise tax upon the 
subscribed capital stock, but the question here presented may be considered · 
to be with respect to the amount which, for the purpose of the computation 
of the franchise tax prescribed by section 5498, represents the issued and out· 
standing capital stock of the company. 

As above noted, it appears that $200,000.00 of the capital stock of this cor· 
poration originally issued and outstanding was surrendered by the stockholders 
and thereafter held by the company as treasury stock, and the precise question 
here presented is whether the franchise tax provided for by section 5498 can 
legally be computed upon the amount of the capital stock thus surrendered to 
the company by the stockholders, as well as upon the amount represented by 
the certificates now held by the shareholders in the amount of $200,000.00, or 
only on the latter amount. 

A diligent search fails to discover any extended line of authorities on this 
question. In the case of the· Knickerbocker Importation Company v. State 
Board of Assessors et al., 74 N. J. L. 583, a case decided by the court of errors 
and appeals of the state of New Jersey, the court was called upon to consider 
this precise question under the provisions of section 519 of the compiled statutes 
of New Jersey, which required corporations organized under the laws of that 
state to make an annual return to the state board of assessors, and to state 
therein the amount of the capital stock issued and outstanding as of the first 
day of January preceding; said statute further providing that such corpora
tions shall pay an annual franchise tax of one-tenth of one per cent. on all its 
issued and outstanding capital stock up to and including the sum of $3,000,000. 
In the case just referred to the report of the Knickerbocker Importation Com
pany stated that as of January 1, 1904, its entire issue of $500,000.00 was fully 
paid, but that prior to January 1, 1904, 3,460 shares of stock of the said com-
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pany of the par value of $100.00 each had been returned to the treasury of the 
company, and the company claimed that therefore only $154,000.00 of its 
stock was issued and outstanding on that date. The state board of assessors 
fixed the franchise tax at one-tenth of one per cent. upon $500,000.00 of the stock 
issued. 

Upon a writ of certiorari procured by the company in the supreme court 
to the finding of the state board of assessors, that court held that stock owned 
by the corporation which issued it should not be considered in determining 
the amount of the franchise tax under the corporation tax law above referred 
to, and ordered the tax assessed by the state board of assessors reduced to the 
sum of $154,000.00. 

On error prosecuted by the state board of assessors in the court of errors 
and appeals the judgment of the supreme court, the court of errors and appeals, 
reversed the judgment of the lower court and held that stock of a corporation 
once issued is and remains outstanding, within the purview of the New Jersey 
franchise tax law above noted although owned by the corporation issuing the 
same until retired and cancelled in the manner provided by statute for the 
reduction of the capital stock. 

This decision of the court of errors and appeals of the state of New Jersey 
was later followed by the supreme court of that state in the case of Goldstein
Fineberg Company v. State Board of Assessors et a!., 83 N. J. L. 61. 

In opinion 1,825, addressed to the Tax Commission of Ohio, under date of 
August 2, 1916, my predecessor, Hon. Edward C. Turner, was called upon to con
sider tire question here presented in a matter relating to the affairs of The 
France Slag Company, a corporation for profit organized under the laws of 
this state. 

In the matter before Mr. Turner it appears that prior to January, 1916, 
The France Slag Company had authorized capital stock of $250,000.00, all of 
which was issued and outstanding. Sometime thereafter and prior to the month 
of May, 1916, the corporation sold a portion of its assets to some of its stock· 
holders, in consideration of which the purchasing stockholders surrendered to 
the company stock therein held by them aggregating in amount the sum of 
$125,000.00 par value. The certificates evidencing such stock being cancelled, 
the corporation in May, 1916, filed its franchise tax report with the state tax 
commission, and set out in this report that the amount of capital stock sub· 
scribed for, issued and outstanding was $125,000.00, being the balance of the 
authorized capital stock remaining outstanding after the surrender to the 
company of the stock above mentioned in the sum of $125,000.00 par value. 

Without having before him the New Jersey decisions above cited, Mr. 
Turner arrived at the same conclusion on the question before him as that 
announced in said decisions,· and held that The France Slag Company was re· 
quired to pay a franchise tax at the rate prescribed in section 5498 on the total 
amount of the stock of said corporation originally issued and outstanding, 
towit, the sum of $250,000.00. 

Mr. Turner, in the said opinion, sets out the provisions of section 8700 
General Code, which authorizes corporations to reduce their capital stock and 
prescribes the method whereby this may be accomplished, and held that until 
the corporation has exercised the power conferred by this section it would have 
to pay the Willis franchise tax upon the whole amount of its original issued 
and outstanding stock. 

Upon the considerations and authorities above noted, in the absence of 
authorities and decisions of our own courts to the contrary, I am constrained 
to the view that the fee or tax required of a corporation, under section 5498 
General Code, should be computed upon all its subscribed or issued and out-
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standing stock regardless of the fact that a portion of such stock has been 
subsequently acquired by the corporation; and with respect to The Carroll 
Foundry and Machine Company I am of the opinion that until it takes proper 
steps in accordance with statutory provisions to reduce the amount of its 
capital stock, it will- be required to pay the franchise fee computed at the 
prescribed rate upon the full amount of its subscribed, issued and outstanding 
stock in the sum of $400,000.00. 

539. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF THE 
COUNTY COMMISSIONERS OF HIGHLAND COUNTY. 

CoT,U:IIBUS, Onm, August 15, 1917. 

Ind1tstrial Commission of Ohio, Oolmnlms, Ohio. 
GENTLEliiE:\':-

"IN RE:-Bonds issued by the county commissioners of Highland 
county, in the sum of $12,000.00, the same being 20 bonds of the denomi
nation of $600.00 each, issued in anticipation of collection of assessments 
on property assessed for the improvement and construction of certain 
highwaYs located partly in Paint township and partly in Marshall town
ship, said county." 

I have ca~fully examined the transcript of the proceedings of the board 
of county commissioners of Highland county, Ohio, relating to the above bond 
issue, and find the same, with corrections made as per my request, to be in 
conformity to the provisions of the General. Code relating to bond issues of 
this kind, and I am of the opinion that bonds of said county covering said 
issue will, when properly drawn and signed by the proper officers, constitute 
valid and binding obligations of said county. 

Very truly yours, 
.JosEPH McGI-IE~;. 

Attorney-General. 
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540. 

STATE HIGHWAY COl\IMISSIONER-WHEN HE MAY PROCEED UNDER 
FORCE ACCOUNT-CANNOT CONSTRUCT INTERCOUNTY HIGHWAY 
IN CONJUNCTION WTH COMMISSIONERS OR TOWNSHIP TRUSTEEs
ALTERNATIVE. 

1. The state highway commissioner, in the maintenance and repail· of the 
intercounty highways and main market roads of the state and in the construe· 
tion and improvement of the main market roads, may proceed ttnder force 
account. 

2. The state highway commissioner cannot constntct or i1nprove inte,·
county highways in conjunction with, th,e county commissioners or township 
trustees, either by force account or under alternative bidding, the one alternative 
being toot the state 1oill furnish, the labor and material tor the improvement, 
the contractor fttrnishing the equipment and overseeing the work in the 
matter of said improvement. 

CoLullrsus, OHIO, August 16, 1917. 

HoN. CLIN·TON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-1 have your communication of June 26, 1917, in reference to a 

certain matter, as follows: 

"I desire to call your attention to a situation now existing in Ohio, 
and to request your opinion as to the legality of a proposed method of 
meeting this situation. 

"This proposed method has been suggested and strongly endorsed 
by a joint committee representing the Ohio Good Roads Federation, 
Ohio State Grange, County Surveyors' Association, County Commission
ers' Association, road material and machinery manufacturers, and re
lated interests. The memLers of this organiation are Hon. W. A. 
Alsdorf, secretary of the Ohio Good Roads Federation, Hon. A. P. 
Sandles, Mr. Royal Scott of the Willys-Overland Company, and presi
dent of the Ohio State Automobile Association, Hon. Ralph D. Cole, 
Mr. Charles Deckman and Mr. L. S. Bixler. 

"The state and many of the counties and other political subdivisions 
have already provided funds for the construction and repair of roads, 
and these funds are, in many cases, in the treasury and available 
for use. 

"There are a large number of contractors who have the equip
ment with which to do good work. Contractors and others report that 
for the present at least there is no shortage of labor, and it is hoped 
that transportation difficulties which have prevented the shipment of 
material and retarded road work will be largely overcome in the near 
future. 

"There seems to be substantial ground for the prevailing sentiment 
that there should not for the present at least be an abandonment or 
serious curtailment of road construction, and especially of road repair, 
and yet the uncertainties which the future holds as to labor supply 
and transportation of materials make it well nigh impossible in some 
instances to judge accurately as to future costs. For this reason con
tractors hesitate to bid and the situation is such that contracts which 
may now be made on the usual basis may in the future prove unfair 
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and oppressive either to the state or to the contractors. In other words, 
contractors, along with all other p_ersons, are unable to accurately 
forecast the future, even the question of freight rates being unsettled, 
and for this reason contractors find it well nigh impossible to assem· 
ble accurate data on which to base their bids. 

"I am aware of the provisions of section 1206 G. C., and the related 
sections requiring advertisement and the letting of contracts to the 
lowest and best bidder, but desire your opinion as to the legality of a 
modification of the present practice of this department to meet the 
situation above presented. 

"As you undoubtedly know, the present practice is to require the 
contractor to furnish all the labor and material and equipment neces
sary for the construction of the work. 

"The plan which has been suggested and which I desire to submit 
to you for consideration would be to advertise intercounty and main 
market improvements upon the basis that the state should meet all 
bills for labor and material, fix a maximum price for the same from 
time to time which the contractor in making purchases and employing 
labor could not exceed, and for the contractor to assume entire super
vision of the work under the direction of the department, and furnish 
all necessary tools and equipment, the contractor to receive for the use 
of his tools and equipment, and for his services in supervising the work 
a certain percentage of the amount expended for labor and materials, 
the percentage to be received by the successful contractor to be that 
named in his bid. A modification might be necessary in cases requiring 
the use of heavy equipment, in which case bidders would be required 
to state the per diem compensation to be received by them for the use, 
for instance, of a steam shovel or heavy roller. 

"Under such an arrangement, the contract would, of course, be 
a·warded to the responsible contractor offering to furnish the necessary 
equipment and supervise the work for the lowest percentage, or for the 
lowest percentage and per diem compensation for machinery. Such 
an arrangement would seem to preserve both the spirit and substance of 
the statutes requiring competitive bidding, and from some points of view 
at least, a contract of this character would be more fair and equitable 
than one made upon the basis which has been in use. Should present 
labor costs and transportation difficulties increase beyond anticipations, 
contractors would not be bankrupted by conditions beyond their control, 
and, on the other hand, if, as we all hope, conditions grow better rather 
than worse, the state would be the gainer. 

"It might be advisable, even if a system such as the above can be 
worked out legally under the statutes, to so frame advertisements that 
bidders might, if they preferred, bid upon the old basis of furnishing 
all the labor, material and equipment, or might, on the other hand, 
bid upon the basis herein outlined. 

"Whatever differences of opinion may exist as to the proper policy 
to be followed in reference to road building activities, there seems to 
be a general view that the state must .at least hold fast to what it has 
and give careful attention to the maintenance and repair of all existing 
improved roads, and that many pieces of new work forming connecting 
Jinks in important through roads must, if at all possible, be built in 
order to render possible the prompt and efficient marl{eting of the 
products bf our farms. 

"If this is. to be accomplished, the situation which I have herein out-
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lined must be met in some way and I, therefore, desire to request your 
most earnest consideration of the plan herein suggested, and desire 
you to advise me as to its legality and will, of course, be very glad to 
have you suggest any changes or modifications necessary to fit the out· 
lined procedure to the existing statutes. 

"I sincerely trust that you will be able to either approve this plan 
or suggest some other similar means of meeting the difficulties under 
which this department labors in this particular." 

Your question, briefly stated, is this: May the state highway commissioner 
under the law advertise for bids in the matter of the construction or improve
ment of intercounty highways and main market roads, with the condition that 
the state highway commissioner will furnish the labor and material for the 
same, and the contractor merely submitting a bid as to what percentage of the 
amount expended for the improvement he would charge to furnish the equip
ment necessary for doing the work and to exercise supervision over the same, 
thus making the only competitive feature of the bid the percentage to be 
charged by the contractor or the price at which he would furnish the equip
ment and an oversight of the work; or asking for bids on an alternative basis
that is, the contractor bidding on the theory that he shall furnish all the ma
terial and labor and perform all the work in connection with the construction 
or improvement of the highway, and also submitting an alternative bid as set 
out, namely, that the state furnish the material and labor for the construction 
or improvement of the highway, the bidder to furnish the equipment and exer
cise a direct oversight of the construction or improvement. 

This question arises by virtue of three different facts or conditions: 
(1) That under the present circumstances there is no safe basis or founda

tion upon which contractors may submit bids for such work on the theory that 
they are to furnish the labor and material for the same, due to the fact that 
the price of labor and material is increasing rapidly. 

(2) The matter as to whether labor can be secured, owing to the growing 
scarcity of the same, and whether material can be secured, owing to the 
inability of the railroads to deliver the same. Due to this condition the matter 
of bidding on contracts for road improvements is becoming so hazardous that 
the contractors are hesitating more and more in submitting bids, thus making 
it impossible to carry on road building with any certainty, and which eventually 
will lead to a practical abandonment of the same. 

(3) That it would not be best at this time to curtail to any great extent 
the improvement of the state highways for the following reasons: 

(a) Many contractors of the state are now in possession of ample equip· 
ment for road building and they ought not to be compelled to let this remain 
idle. 

(b) Many of the counties and townships have money already arranged 
for in many cases, in the treasury, to bear their share of the cost and expense 
of improving the intercounty highways and main market roads of the state. 

(c) At this time, if ever, there is pressing need for good roads, to deliver 
the crops to market and possibly later on to be used for carrying out war 
measures. 

(d) There is much labor in the state which has been engaged so long 
in the building of highways that it could not readily adapt itself to other kinds 
of work. 

That the above propositions are true to a great extent cannot be denied by 
anyone. That the propositions submitted by you would to a considerable 
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extent at least help out in the emergency with which we are now confronted, 
no one could successfully controvert, and that the object sought by you and 
others interested in this matter is a most worthy one, is plainly evident. 

It is well to keep in mind that this is an emergency for which we are 
trying to make provisions. It is also well to remember that the legislature, 
in the enactment of laws, rarely takes into consideration the fact that emer
gencies may arise and therefore makes no provisions to take care of the same. 
In fact the legislature cannot in general do this, for the reason that it has no 
means of knowing in advance the nature or kind of emergencies that may 
arise. From this self-evident proposition, the probabilities are rather against 
our finding entirely satisfactory provisions of law to take care of such an 
emergency as now exists. 

We will examine the Jaw which took effect June 28, 1917, in order to ascer
tain whether any such provision has been made by the legislature, but I will 
first eliminate certain matters in connection with your communication. 

1. The difficulties you suggest in your communication will not interfere 
with the proper maintenance and repair of the intercounty highways and main 
market roads of the state, for the reason that the provisions of the law are 
broad enough to enable you to take care of this matter. 

The third subdivision under section 1221 G. C. provides that the funds 
derived from the registration of automobiles shall be used for the maintenance 
and repair of the intercounty highways and main market roads of the state, 
and provides that the state highway commissioner may establish a system of 
patrol or gang maintenance of intercounty highways and main market roads, 
and may employ such laborers and teams and purchase such equipment as may 
be necessary to enable him to perform his duties. 

Section 1224 G. C. provides as follows: 

"* "' * The state highway commissioner may enter into a con
tract with any individual, firm or corporation which gives sufficient 
bond for the faithful performance of said contract, or with the county 
commissioners of any county or the township trustees of any township 
in which such highway is situated for the repair and maintenance of 
such highway, or any part thereof, according to the plans and specifi
cations provided by the state highway commissioner, or for the fur
nishing of the material or labor for such repair and maintenance, or 
the state highway commissioner may furnish the material or labor or 
both, and supervise the repair and maintenance. * .. *" 

Under these provisions you will have no difficulty in the maintenance and 
repair of the intercounty highways and main market roads which are alreadY 
constructed, and it can be said that section 1224 G. C. has considerably extended 
the meaning of the terms "repair" and "maintenance." 

2. Subdivision 2 of section 1221 G. C. provides: 

"Twenty-five per cent. of all the moneys paid into the treasury 
of the state by reason of the levy for the state highway improvement 
fund shall be used for the construction, improvement, maintenance 
and repair of the main market roads of the state. * 0 *" 

Section 1231 G. C. provides as follows: 

"The state highway commissioner, subject to the provisions of this 
act1 shall have power to purchase such equipment and materials, and. 
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employ such labor as may be deemed necessary to execute any work 
upon said main market roads, or he may let contracts for the execution 
of any work upon said roads. * • *" 

It is plainly evident, from the above provisions of the statutes, that you 
will have no difficulty in the construction, improvement, maintenance and repair 
of the main market roads of the state. To be sure, in following the course 
set out in the above quoted part of section 1231 G. C., you could not avail 
yourself of the aid of counties, townships and villages, in the improvement 
of the main market roads. This is apparent from the further provisions of 
section 1231 G. C., which I will not quote. 

With the above eliminations, we still have the question as to the con· 
struction and improvement of the intercounty highways of the state. The 
question is, can you follow one of the methods suggested by you, in the 
improvement of the intercounty highways of the state? What you really desire 
to know is as to whether you can apply the principle either of constructing 
the intercounty highways under what is known as a force account contract, or 
under the principle of alternative bidding, one alternative being that the bidder 
shall furnish all the material and labor and perform all the work in connection 
with the improvement, and the other being that the state will furnish the labor 
and material and the bidder will furnish the equipment and oversee the work 
in the matter of the improvement. 

In answering this question it will be impossible for me to analyze the 
provisions of the act in so far as it applies to the jurisdiction of the state 
highway commissioner in the construction of intercounty highways. But suffice 
it to say that there are no provisions which give direct authority to the state 
highway commissioner to construct intercounty highways under either what is 
known as a force account contract or under alternative bidding. It can further 
be said that there are no provisions of the said act which seem to tend in this 
direction. Every step to be taken in the improvement of intercounty highways 
and every provision in reference thereto are apparently based upon the theory 
that the contract as a whole is to be let to the lowest and best bidder, the 
bidder to furnish all the labor, material and eqnipment and do all necessary 
work in connection with the improvement. 

Furthermore, it can be said that the legislature seems to have deli]Jerately 
limited and circumscribed the state highway commissioner in the above respects. 
It evidently had this matter of force account and alternative bidding in mind 
when this act was passed. This is obvious when we compare the law which 
applies in the construction of intercounty highways with the law that applies 
in the construction of county and township highways. 

While, as said before, the law as it applies to the improvement of inter· 
county highways of the state makes no reference whatever to the matter of 
alternative bidding, yet section 3298·6 G. C. provides that: 

"* • * The township trustees may order the county surveyor 
to make alternate surveys, plans, profiles, cross-sections, estimates and 
specifications, providing therein for different widths of roadway, or 
different materials, and approve all or any number of such alternate 
surveys, plans, profiles, cross-sections, estimates and specifications," 

or the county surveyor may, without such instruction, prepare alternative 
surveys, plans, etc. To be sure, these alternative surveys, plans, etc., must be 
limited to different widths of roadway or different kinds of material, as is 
provided in said section. 
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WJlen we come to the law which applies to the improvement of county 
highways, we find the provisions of the statute still more liberal. 

Section 6911 G. C. provides that: 

"* * * The county commissioners may order the county surveyor 
to make alternate surveys, plans, profiles, cross·sections, estimates and 
specifications, providing therein for different widths of roadway, differ· 
ent materials or other similar va1·iations, and approve all or any number 
of such alternate surveys, plans, profiles, cross·sections, estimates and 
specifications," 

or the county surveyor may, without instructions from the county commis· 
sioners, prepare alternative surveys, plans, etc. 

Thus it is seen that in making alternative surveys, plans, etc., the county 
commissioners are not limited in widths of roadway and different materials, 
but may base them upon other similar variations. Further, while, as said 
before, there is no provision whereby the state highway commissioner may 
improve intercounty highways under force account, yet section 6948·1 G. C. 
provides: 

"If the county commissioners deem it for the best interest of the 
public they may, in lieu of constructing such improvement by contractor, 
proceed to construct the same by force account." 

From all this it is clearly evident that the legislature did not intend that 
the state highway commissioner should have the power to receive alternative 
bids such as you suggest; neither did it intend that he should improve the 
intercounty highways of the state under force account contracts. This is 
possibly more evident from the fact that the legislature gave him the right to 
maintain and repair the highways of the state under force account, as well as 
to improve the main market roads under force account. 

It appears that not only did the legislature not make such provisions as 
would enable the state highway commissioner to use either of the above methods 
in the improvement of intercounty highways, nor make any provisions tending 
in that direction, but on the other hand it is apparent that the legislature had 
these different methods in mip.d and deliberately failed to make them applicable 
to the construction and improvement of intercounty highways by the state 
highway commissioner. So there seems to be no warrant or authority whatever 
for placing such a construction upon the act as would enable the state highway 
commissioner to use the methods suggested, and thus.place a construction upon 
the statute which the legislature did not intend to have placed thereon. 

Hence, answering your question specifically, it is my opinion that while 
there is ample provision made in the law to enable the state highway commis· 
sioner to maintain and repair the intercounty highways and main market roads 
and also to construct and improve the main market roads under force account, 
yet there is no provision of law that would authorize the state highway com· 
missioner to construct and improve the intercounty highways under force 
account or under alternative bidding such as herein discussed. 

The policy of the legislature seems to be that the intercounty highways of 
the state should be constructed under contracts Jet by competitive bidding, as 
along this line the statutes of the state seem to have been drawn. For this 
reason I am not able to suggest any plan by which the said highways could 
be constructed under any other plan or policy. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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541. 

SUPPLEMENTAL TO OPINION NO. 500-E:\IPLOYMENT OF CIVIL ENGI· 
NEERS BY COUNTY C0:\1:\IISSIONERS. 

Cou:~mt·s, OHIO, August 17, 1917. 

Hox. RoBERT P. DUNCAN, Prosecuting Attorney, Columbus, Ohio. 
DEAR Sm:-Supplemental to my opinion rendered you on August 7, 1917, 

I desire to say that it has come to my attention, since rendering said opinion, 
that the Watson Engineering Co., a corporation with its principal place of 
business at Cleveland, Ohio, was employed by the county commissioners to 
make plans and specifications for two of the bridges in question. 

In reference to this matter I might call attention to 

State ex rei. v. Sayre, 15 C. C. (n. s) 267. 

The decision in this case was affirmed by the supreme court without report, 
86 0. s. 362. 

I desire to say that my opinion did not go to the question as to whether a 
corporation could be employed under the provisions of section 2411 G. C. 
Neither was this question aslred. My opinion was limited simply to the propo
sition of the constitutionality of section 2411 G. C., that if an engineer was 
properly employed under the provisions of said section, his plans and specifica
tions could be used as a basis for proceedings under section 2343 et seq. 

542. 

Very truly yours, 
.JosEPH McGHEE. 

Attorney-General. 

MAINTENANCE AND REPAIR FUND-WHERE I:\1PROVEMENT CHANGES 
WIDTH OF ROAD-cOST CANNOT BE TAKEN FROM SAID FUND. 

Whe1·e an improvement changes the width of the improved part of a high
way from ten teet to fow·teen feet, that part of the cost of such imp1·ovement 
to be borne by the state cannot be taken from. the "Maintenance ancl Repair" {ll1Hl 
ot the state. 

CoLu:~mes, OHIO, August 17, 1917. 

Hox. CLINTON COWEN, State Highway Commissioner, Columbus. Ohio. 
DEAR Sm:-I have yom· communication of recent date in which you· en

closed among other final resolutions having to do with the construction of cer
tain highways one in reference to the improvement of intercounty highway No. 
330, Sec. "C," Trumbull county. I approved all of the final resolutions with the 
exception of this one, which I reserved for further consideration. The resolu
tion is too lengthy to quote in full, but the material parts of the resolutions are 
these: 

The resolution has to do with the construction of I. C. H. No. 330, in length 
about 3.38 miles. The improvement of the same is estimated to cost $33,800; 
of this amount the county agreed to pay the sum of $8,800, leaving $25,000.00 for 
the state to pay; the state highway commissioner has appropriated or set 
aside out of the maintenance and repair fund of the state the full amount to be 
borne by the state, namely: $25,000.00. 
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In addition to these facts, as shown by the final resolution itself, I have 
been informed by your department that the road about to be improved was 
originally constructed of macadam to the width of ten feet; that under the 
plans and specifications for the proposed improvement the road is to be built of 
macadam to the width of fourteen feet; that in the maintenance and repair 
of state highways the departmEnt must keep in repair about sixteen feet of the 
highway, including bqth improved and unimproved parts of the highway, that 
is, if the improved part of the highway is ten feet, six feet of the unimproved 
highway would have to be maintained and kept in repair for public travel; 
but if the improved portion of the highway is fourteen feet in width, then 
only two feet of the unimproved part of the highway would need to be l{Ept 
in repair for public travel. 

The question now is as to whether the said final resolution, in view of the 
facts contained within itself, and in view of the facts that have come to my 
knowledge through your department, is legal and therefore proper to be 
approved by me. 

In answer to this question I desire to note the provisions of a numba of 
sections of the statutes. 

Section 1213 General Code provides that whenever there are one or more 
improvements to be made in a county, and the cost and expense therEof does 
not excetld twice the amount apportioned by the state to a county, then the 
state shaH pay fifty per cent. of such cost and expense. 

Section 1214 General Code provides in part as follows: 

"Except as otherwise provided in this chapter, the county shall pay 
twenty-five per cent. of all cost and expense of the improvEment. Fif
teen per cent. of the cost and expense of such improvement, except the 
cost and expense of brirlges and culverts, shall be apportioned to the 
township or townships in which such road is located. * * * Ten 
per cent. of the cost and expense of the improvement, excepting there
from the cost and expense of bridges and culverts, shall be a charge 
upon the property abutting on the improvement. * * *" 

From these two sections it is quite evident that ordinarily the state is not 
authorized to pay more than one-half the cost and expense of the improvement 
of an intercounty highway. In the final resolution under consideration the 
state will assume $25,000.00, or about three-fourths of the cost and expense 
of the said improvement. The question is, has the state any authority to 
assume as large a portion of .the cost and expense of the proposed improvement 
as this. 

As shown above, it originally cannot. As stated above, the share of the 
cost and expense to be borne by the state is sought to be taken from the 
"maintenance and repair" fund of the state. The question immediately arises 
as to whether this can be done. The theory upon which this amount is 
sought to be taken from the maintenance and repair fund of the state is 
that the proposed improvement is a "repairing" of a highway which has 
already been constructed. Let us note the provisions of the statute in referEnce 
to the matter of maintenance and repair. The third division of section 1221 
General Code provides as follows: 

"The funds derived from the registration of automobiles shali be 
used for the maintenance and repair of the intercounty highways and 
main market roads of the state. The state highway commissioner may 
use part of said funds as may be necessary in establishing a system of 
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patrol or gang maintenance on the intercounty highways and main 
market roads, and for that purpose may employ such patrolmen, laborers 
and other persons and teams and purchase or lease such oilers, trucks, 
machinery, tools, material and other equipment and supplies as may 
be necessary." 

It is from this fund, namely the automobile license fund, which is set 
apart for the maintenance and repair of highways, that the money for this 
improvement is to be taken. The law becoming effective on June 28, 1917, 
materially broadened the meaning of the term "maintenance and repair,'' 
especially in this respect; that is different material may be used in the repair 
of the road than that which was originally used. For instance, if macadam 
has been used in the first place, bricl{ may be used in the repair of the same 
road; but other than this there does not seem to have been any particular 
change made in reference to the matter of maintenance and repair of the 
road from that which existed prior to the taking effect of the new law. Hence, 
practically the same construction that was placed on the law prior to its 
amendment would be placed upon the law as it exists today insofar as the right 
to use the money which is placed to the credit of the maintenance and repair 
fund is concerned. I might suggest that the broader meaning placed upon 
maintenance and repair is set forth in section 1224 General Code. 

Taking into consideration the provisions of section 1221 and the provisions 
of section 1224 General Code, can the automobile license fund be used for such 
an improvement as the one under contemplation? I do not think that it can. 

In "maintaining" anything we simply keep it up to the standard at which 
it was at any given time; in "repairing" we simply perform work upon it to bring 
it up to the standard at which it was in the beginning. In neither instance do we 
materially or radically change the thing from the condition in which it was 
in the beginning. If the thing is radically changed we do not call it mainte
nance or repair. 

In the improvement under contemplation the width of_ the highway is to be 
increased from ten feet to fourteen feet, thus making a practically new and 
different improvement from that which was originaily made. 

It does not seem to me that such a change could be brought under the 
term "maintenance and repair," and thus be paid for out of the fund which is 
particularly set aside for maintaining and repairing improved highways of the 
state. 

My predecessor, Ron. Edward C. Turner, in Vol. I, of the Report of the 
Attorney-General for the year 1915, at page 990, called attention to this fact 
in an opinion rendered by him. On page 991, Mr. Turner uses the following 
language: 

""' * "' Some substantial part of the original improvement must 
remain, and in order to constitute a repair the proposed operation must 
contemplate the use of that part of the old improvement still remaining 
and must further contemplate a completed work that will be substan
tially like the original. It will not, however, rob a contemplated opera
tion of its character as a repair merely because it is proposed to so 
conduct the operation that the highway when repaired will possess cer
tain improvements as compared with the· original work. In the specific 
instance referred to by you, it is my opinion that the fact that some 
slight alterations are to be made in the grade of some parts of the road, 
that the margins are to be straightened up and that the roadway is to 
be widened in places will not change the character of the proposed 
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operation as a repair. The present cuts and fills will be utilized, sub
stantially the present grade will be folowed and the old macadam not 
worn away will be used as a base. * * *" 

It is my opinion that the rule laid down by Mr. Turner in the above opinion 
should not be extended at all beyond the language used therein and the facts 
to which it was applied. 

I rendered an opinion on March 11, 1917, to Hon. James P. Wood, Jr., prose
cuting attorney, Athens, Ohio, in which I discussed at considerable length the 
meaning which should be attached especially to the word "repair," and I am 
enclosing a copy of this opinion for your consideration. 

Therefore, it is my opinion that said resolution should not be approved, and 
this for the reason that the improvement under contemplation could not be 
held to be a mere maintenance and repair of a highway already constructed, 
but is really and practically a new construction. 

543. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY ROADS AND TOWNSHIP ROADS-DEFINED. 

The question as to whether a certain road is a county road or a township 
1·oad under the present law depends upon the fact as to whether it comes under 
one or the other of the classes as enumerated in subdivision (b) of section 
7464 G. 0. 

CoLUllmus, Oruo, August 17, 1917. 

HoN. HECTOR S. YouNG, Prosecuting Attorney, Marion, Ohio. 

DEAR Sm:-I have your communication of July 19, 1917, in which you ask 
my opinion in reference to certain matters therein set out.· Your letter reads 
as follows: 

"On June 4, 1917, the commissioners of Marion county, Ohio, acting 
upon a petition signed by one petitioner, who was the owner of all the 
land on both sides of the road in question, passed a resolution taking 
over an improved township road. The township trustees made no re
quest for the change, and were not notified before action was taken by 
the board of county commissioners. 

I wish to submit to your office for an opinion thereon, the question 
as to whether, under the above facts the road becomes a county road, or 
whether it remains a township road, under the control of the township 
trustees.'' 

In answering your question I should like to call attention to the fact that 
the roads of the state have -been divided into classes upon a different basis 
under the present scheme· of highway laws than they were· previous to the 
time the present scheme or -plan was adopted. Section 7464 G. C. sets forth 
the classification of the roads of the state and ·the basis upon which· ·this 
classification is·made. In order to·make the answer to your question clear it 
will be necessary; therefore, for us to. note the provisions of ·this section, 
which reads as follows: 
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"The public highways of the state shall be divided into three 
classes, namely, state roads, county roads and township roads. 

(a) State roads shall include such part or parts of the inter
county highways and main marliet roads as have been or may here
after be constructed by the state, or which have been or may hereafter 
be taken over by the state as provided in this act and such roads 
shall be maintained by the state highway department. 

(b) County roads shall include all roads which have been or 
may be improved by the county by placing bricli, stone, gravel, or 
other road building material thereon, or heretofore built- by the state 
and not a part of the intercounty or main market system of roads, 
together with such roads as have been or may be constructed by the 
township trustees to conform to the standards for county roads as fixed 
by the county commissioners, and all such roads shall be maintained 
by the county commissioners. 

(c) Township roads shall include all public highways of the state 
other than state or county roads as hereinbefore defined, and the 
trustees of each township shall maintain all such roads within their 
respective townships; and provided further, that the county commis
sioners shall have full power and authority to assist the township 
trustees in maintaining all such roads, but nothing herein shall pre
vent the township trustees from improving any road within their re
spective townships, except as otherwise provided in this act." 

From this section it will be noted that the state roads shall include (1) 
such parts of the intercounty highways and main market roads as have been 
or may hereafter be constructed by the state; and (2) such parts of the inter
county highways and main market roads that are tal>en over by the state as 
provided in this act. 

It will thus be seen that there are no roads any longer coming under the 
designation of state roads other than certain parts of the intercounty highways 
and main market roads coming under the conditions of subdivision (a) of said 
section 7464. 

Provision for taking over intercounty highways and main market roads by 
the state is made in section 7465 G. C. Before noticing the provisions of 
this section, however, let us first note the provisions of section 1203 G. C. 
This section provides that 

"Nothing in this chapter shall be construed as prohibiting the county 
commissioners or township trustees from constructing, improving, main
taining or repairing any part of the intercounty highways within such 
county or township; provided, however, that the plans and specifications 
for the proposed improvement shall first be submitted to the state high
way commissioner and shall receive his approval." 

With this in mind let us turn now to the provisions of section 7465 G. C., 
which reads as follows: 

"In all cases where a county or township has constructed or im
proved any main market or intercounty road, the state highway com
missioner, upon request, shall, within sixty days indicate what changes 
or improvements will be required in said road in order to ·bring the 
same up to the approved standard of construction of such roads, or in 
any case where such road is about to be constructed, reconstructed or 
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improved, the state highway commissioner shall, upon application, in
dicate within sixty days what changes will be required in the plans and 
specifications therefor, to bring said road up to the standard required 
by the state for the construction of intercounty highways and main 
market roads. Whenever the changes so specified by the state highway 
commissioner have been made, or when such roads have been con
structed according to the plans and specifications so approved by the 
state highway commissioner, such roads shall at once become state 
roads." 

It will be noticed that there are two classes of roads set out in this section: 
(1) Such main market or intercounty roads as have been constructed or im
proved by a county or township; and (2) such main market or inter-county 
roads which are about to be constructed or improved by a county or township. 

Subdivision (b) of said section 7464 G. C. defines county roads, and sets 
out three different conditions under which roads may be classified as county 
roads:' (1) They shall include all roads which have been or may be improved 
by the county by placing brick, stone, gravel or other road building material 
thereon; (2) they shall include all such roads as have been heretofore built 
by the state and not a part of the intercounty or main market system of roads; 
and (3) such roads as have been or may be constructed by the township trus
tees to conform to the standards for county roads as fixed by the county com· 
missioners. 

Subdivision (c) of said section defines township roads as follows: 

"Township roads shall include all public highways of the state 
other than state or county roads as hereinbefore defined." 

It will be noted also in said section that the state highway department 
must maintain all state roads; the county commissioners all county roads, and 
the township trustees all township roads. This unless other arrangements or 
agreements are made. 

Let us now come directly to the answer to your question. 
It must be found under subdivision (b) of said section 7464 G. C., which 

has to do with county roads. Let us again notice carefull~· the three classes 
of county roads. They are first: such roads which have been or may be 
improved by the county by placing brick, stone, gravel or other road building 
material thereon; or, second, such as have been built by the state and are 
not a part of the intercounty or main market system of roads; or, third, such 
as have been or may be constructed by the township trustees to conform to 
the standards for county roads as fixed by the county commissioners. 

If the road about which you inquire is one ·which has been improved by 
the county by placing brick, stone, gravel or other road building material 
thereon, then it is, from that fact alone, a county road, and the county com· 
missioners would be compelled to maintain the same. Further, if the said road 
about which you write is not a part of the intercounty or main market system 
of roads, and has been built by the state, then it is, from that fact alone, a 
county road, and the county commissioners would be compelled to maintain it. 
Thus, in short, the roads in the two classes named are county roads owing 
to the fact that they come within certain conditions as set out in said ·sub· 
section (b) of said- section. 

This leaves. for consideration the third class fourtd in subdivision (b) of 
said section. The provision is made that 

"such,-roads as have been or may be constructed by the. townshi}l 
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trustees to conform to the standards for county roads as fixed by the 
county commissioners, shall be county roads and shall be maintained by 
the county commissioners." 

The question immediately arises in connection with this class as to the 
matter of the standard to which the roads must be made to conform. Wbo is 
to determine as to whether the roads are up to a certain standard fixed by the 
county commissioners, and how is it to be determined? 

In answer to this question let us turn to the provisions of section 7466 G. 
C., which reads as follows: 

"The county commissioners upon application by the township trus· 
tees, shall specify in like manner what changes are required in any 
township road in order to bring the same up to the standard of con· 
struction maintained for county roads, or in case of the construction of 
any new improvement, the county commissioners shall indicate what 
changes in the plans and specifications will be required in order to 
bring said road up to the standard of construction required for county 
highways, and when a township highway is so improved, or constructed, 
in accordance with the standard so fixed by the county commissioners, 
such road shall be a county road." 

The provision here is that "the county commissioners, upon application 
by the township trustees, shall specify in like manner, etc." That is, in the 
manner provided in section 7465 G. C. for transferring roads classified as county 
roads to roads classified as state roads. There are two classes of roads men
tioned in section 7465 G. C., as stated above; (1) those main market or inter· 
county roads which have been constructed or improved by a county or township; 
and (2) those roads which are about to be constructed or improved by a county 
or township. 

In reference to the first class provision iR madP that the state highway 
commissioner, upon the request of the county or township, shall within sixty 
days indicate what changes or improvements will be required in said roads in 
order to bring them up to the approved standard of construction of state roads, 
and provision is made in reference to the second class that the state highway 
comn'li'ssioner shall, upon application, indicate within sixty days what changes 
will be required in the plans and specifications therefor to bring said road up 
to the standard required by the state for the construction of intercounty high· 
wa,ys and main market roads. Then the provision is made in said section that. 

"whenever the changes so specified by the state highway commissioner 
have been made, or when such roads have been constructed according 
to the plans and specifications so approved by the state highway com· 
missioner, such roads shall at once become state roads." 

Remembering now that section 7466 G. C. provides that the county com· 
missioners shall act in like manner to the provisions made in section 7465·G. c., 
let us apply the provisions of section 7465 G. C. to the question of township 
roads. In doing so, we have the following propositions: 

(1) If the township trustees have already improved the township roads 
to a certain standard, they may request the county commissioners to indicate 
what changes or Improvements will be required in said road in order to bring 
the same up to the approved standard of construction of county roads, and 
the county commissioners within sixty days must grant the request; 
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(2) If the township trustees are about to construct or improve a township 
road, they may make application to the county commissioners asking them to 
indicate what changes will be required in the plans and specifications therefor 
to bring said road up to the standard required by the county commissioners 
for the construction of county roads, and the county commissioners shall grant 
the request within sixty days. 

Let us recapitulate: The first two classes of roads under subdivision (b) 
viz.: all roads which have been or may be improved by the county by placing 
brick, stone, gravel or other road building material thereon; or have been here
tofore built by the state and not a part of the intercounty or main inarket 
system of roads, are county roads from the fact that they come within the 
conditions therein specified, and from that fact alone. But the third class 
under subdivision (b) viz.: such roads as have been or may be constructed by 
the township trustees to conform to the standards for county roads as fixed by 
the county commissioners, depends upon the question as to whether they come 
up to the standard fixed by the county commissioners. Whether the roads are 
already improved by the township trustees, or are to be improved, the township 
trustees may make application to the county commissioners asking them to 
indicate what changes must be made in the roads or in the plans and specifica
tions of the proposed improvement to bring them up to the standard approved 
by the county commissioners. Then whenever the changes so specified by the 
county commissioners have been made, or when such roads have been con
structed according to the plans and specifications so approved by the county 
commissioners, such roads shall at once become county roads. · 

From all the above I think the answer to your question is fairly evident. 
If the road about Which you write comes either within the first or second class 
of subdivision (b) of section 7464 G. C., then, in that event the said road is 
from that fact alone a county road, and the county commissioners would be 
compelled to maintain the same, and the road would be under their jurisdic
tion. Further, if the road about which you write had been a township road 
under the provisions of section 7464 G. C., but was afterwards improved by the 
township trustees, they might mal{e application to the county commissioners 
requesting them to indicate what changes or improvements would be required 
in said road in order to bring the same up to the approved standard of con
struction of such roads, and if the suggested changes or improvements were 
made then the road would become a county road. Or if the township trustees 
were about to improve said road, the township trustees would submit their 
plans and specifications to the county commissioners, and if said road were 
constructed according to the suggestions of the county commissioners, then 
the same would become a county road. 

From. all the above it is quite evident that the filing of the petition by the 
property owner has no place whatever in the law, and the question whether the 
road about which you write is a county road depends altogether upon the 
question as to whether it can be brought within one of the classes enumerated 
in subdivision (b) of said section 7464 G. C. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 
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544. 

ROAD IMPROVE:'.iENT-cONTINGENCIES CAUSING EXTRA WORK-:\IUST 
FOLLOW SECTION 1210 IN LETTING CONTRACT-HOW COST PAID. 

Where unforeseen contingencies arise in the matter of completing a roaa 
improvement, the provisions of section 1210 G. a. must be followea in letting a 
contract for extra work renderea necessary by such contingency. The cost ot 
saia extras shall be considered as a part of the total cost ana expense ot the 
improvement. 

COLUMBUS, OHIO, August 17, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of June 18, 1917, in which you ask 

my opinion as follows: 

"I respectfully direct your attention to the following letter from 
Division Engineer Waid of this department: 

A contract was awarded to McElfresh, Danford and Glover on 
May 19, 1916, for the construction of section L of the Marietta-McCon
nelsville road, I. C. H. 393 in Washington county, with bituminous 
macadam. 

The contractors performed the grading work, built the drainage 
structures and placed a few hundred feet of the foundation course last 
year. 

During the winter and past spring three extensive slips have 
developed on the road. 

(1) From approximately station 8+50 to 9+50 the hillside for a 
considerable height is slipping into the roadbed. 

(2) From approximately station 12+50 to 13+5 the roadbed is 
slipping into the Muskingum river. 

(3) From approximately station 22 to 2G+30 the roadbed is like
wise slipping into the river. 

I have had test holes sunk at various places to locate the slipping 
strata and believe the slips can all be stopped by proper drainage and 
the driving of piling. By taking action at once we could repair the 
slips so as not to delay or hinder the contractor. I do not think we 
should construct our road over these slips until they are properly 
drained. 

As it will rEquire an expenditure of at least $2,000.00 to take care 
of these slips, I have consulted· the county commissioners as to their 
willingness to bear half the expense of this extra work. They are not 
inclined to make any provision for the extra funds. They take the 
position that it is either a matter to be remedied by the contractor or 
to be maintained by the state. 

What funds, if any, are we at liberty to use in taking care of 
this situation, and what course do you wish to pursue?' 

This is not a main market road and may properly be said to have 
been an unimproved road at the time the contract was let. 

I therefore respectfully request that you advise me what course I 
may pursue in taking care of the above situation." 

From your communication I take it certain unforeseen contingencies have 
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arisen in the matter of a certain improvE)ment for which a contract was duly 
entered into by and between your department and McElfrEsh, Danford & Glover, 
on May 19, 1916. 

The provisions of the statute applicable to such a situation are found in 
section 1210 G. C. This section reads in part as follows: 

"Sec. 1210. The foregoing provision relating to advertising for bids 
shall apply to the letting of a contract for extra work, resulting froin 
unforeseen contingencies, not included in the original contract, pro
vided the estimate of the cost and expense of such work amount to one 
thousand dollars or more. If the estimate is less than one thousand 
dollars, and more than two hundred dollars, fifteen days' notice of the 
letting of the work shall be given by posting it on a bulletin board, 
or writing ·it on a blackboard in a conspicuous place in the office of the 
county highway superintendent and the county commissioners of the 
county where the proposed work is located, stating the nature of the 
work, and When and where proposals in writing will be received. Plans 
and specifications for such extra work shall be kept on file at the office 
of the county highway superintendent during the fifteen days for which 
the same is being advertised and be open to public inspection. If the 
estimated cost and expense of the extra work does not exceed two hun
dred dollars, it may be let by the state highway commissioner at private 
contract without publication or notice thereof. * * *" 

From the provisions of this section as quoted, it is evident that you will 
be compelled, in the matter of taking care of the extras suggested by you in 
your communication, to make plans, profiles, specifications and estimates of 
the extra work to be done. Then you will proceed to advertise for bids and 
let the contract under the provisions of sections 1206 and 1207 G. C. 

As this matter of extras is directly connected with the improvement as 
originally contemplated and relates to the contract as originally let, it will not 
be necessary for you to submit the plans, profiles, specification and Estimates 
to the county commissioners for their approval. This matter of extras must 
always be tal{en into consideration when the original contract is let and when 
the steps leading up to the same are taken. It must always be contemplated, 
in entering into a contract or taking steps leading up to it, that extras may 
have to be provided for before the improvement is fully completed, and as the 
provisions of section 1210 G. C. apply merely to the matter of advertising, it 
will not be necessary, as suggested, for you to submit the plans, etc., to the 
county commissioners. But the making of plans, "etc., the advertising for bids 
and the letting of contracts for extras must., when the cost exceeds $1,000.00, 
be done in accordance with the provisions of sections 1206 and 1207 G. C. 
There is just one exception to this general rule and that is found in the latter 
part of section 1210 G. C., ·which reads as follows: 

"* * * If the state highway commissioner decides and the county 
commissioners by resolution adopted by majority vote and entered upon 
their journal, declare that an emergency exists which in their judg
ment will not permit of the delay necessary to advertise said extra 
work either by posting or newspaper publication, and the chief highway 
engineer shall in writing declare that an emergency exists, such a 
declaration shall be entered on the journal of the department, and 
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such contract for extra work may then be let without any advertising 
whatever, but such contract so let shall be absolutely void unless the 
provision hereof shall be strictly followed." 

However, from the statements set forth in your communication, no such 
emergency exists in the matter you have in hand, which would warrant you 
in proceeding to let a contract for the same without complying with the pro
visions of sections 1206 and 1207 G. C. 

The further question you suggest is as to who will bear the cost and 
expense of providing for the extras and from what funds the money will be 
taken to pay for the same. It must be kept in mind that these extras are 
referable to the original contract. They grow out of it. They are necessary 
before the improvement can be completed. Hence, the same rule will apply in 
the payment of extras ns will apply to the improvement as originally contem
plated and for which a contract was duly let. 

Se<'tion 1211 G. C. provides as follows: 

"Upon completion of the improvement, the chief highway engineer 
shall immediately ascertain the cost and expense thereof, and appor
tion the same to the state, county, township or townships and abutting 
property. He shall certify the total cost and expense of the improve
ment, and his apportionment thereof to the county commissioners, an!l 
the trustees of the township or townships interested therein." 

Therefore, the same rule will apply to the matter of the cost and expense 
of the extras as cloes to the cost and expense of the improvement as originally 
contemplated, ancl the chief highway engineer will take into consideration the 
matter of the cost and expense of the extras, ns well as the cost and expense 
of the improvement as originally contemplated and contracted for; that is, he 
will certify the total cost anrl expense of the improvement, which will include 
the cost and expense of the extras, and hil:! apportionment thereof to the 
county commissioners and the trustees of the township or townships interested 
therein; and the state, county, township and abutting property owners will pay 
for the extras in the same proportion and from the same funds from which they 
will or might pay the amount for which the improvement was originally con
tracterl. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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545. 

OHIO NATIONAL GUARD-STATE NOT LIABLE FOR RENTALS ON LEASES 
FOR ARMORIES-GUARD IN FEDERAL SERVICE. 

Under order No. 155, issued b'Ji the war department, the Ohio National 
Guard has been mustered out ot the military service ot the state and into th~ 
military service of the United States, and from .and after said date of m1tstering 
out the state is no longer liable tor rentals on leases for armories tor the Ohio 
National Guard, tor the reason that said leases provide that when the Ohici 
National G1tard is mustered out the terms ancl conditions·of the lease shall then 
ancl there te?·minate ancl be voicl. 

Cor.uli{BUS, Onm, August 17, 1917. 

HoN. GEORGE H. Wooo, Adjutant General of Ohio, Columb1ts, Ohio. 
DEAR SIR:-You have submitted to me a number of leases for armories for 

the use of the Ohio National Guard, and ask my opinion in reference thereto, 
as to whether the state of Ohio is liable for rental upon said leases until the 
expiration of the time for which they were given. 

W:hile there are quite a number of leases, they are all in the main uniform 
in terms, so that an answer to one will practically be an answer to all. The 
only condition of these leases which varies is the one as to time. They are 
drawn for a term of from two up to ten years. 

In answering your communication I shall note bnt two conditions of the 
leas~s and these are found in all of them. The first condition is the one in 
reference to the length of time for which the leases are given. 

In State v. Medbery et al., 7 0. S. 522, the court passed upon a proposition 
in Which the board of public works had made contracts on behalf of the state, 
which contracts covered a period of five years. The court held in the syllabus 
as follows: 

"The board of public works made contracts on behalf of the state, 
stipulating to pay defendants in error and others yearly, for the period 
of five years, for materials and repairs of the canals of the state, an 
amount in the aggregate of $1,375,000. Held-

"1. That, except in certain specifi€d cases, no debt of any kind can 
be created on behalf of the state. 

"2. That no officers of the state can enter into any contract, except 
in cases specified in the constitution, whereby the general assembly will, 
two years after, be bound to make appropriations either for a particular 
object or a fixed amount-the power and the discretion, intact, to make 
appropriations in general devolving on each biennial general assembly, 
and for the period of two years. 

"3. The contracts of the board of public works, creating a present 
obligation to pay the defendants and others, for the period of five years, 
a certain amount, do not come within said constitutional exceptions, 
and are in contravention of the provisions of article 8, section 3, and 
article 2, section 2. 

"* • *" 

If the principles laid down in this case could be applied to the provisions 
of the leases under consideration, there would be no question that the state of 
Ohio would not be liable under the terms of the leases, for the reason that the 
leases are void in all those cases in which the time is longer than two years; 
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but in this connection we are called upon to note the finding of the court In 
another case, namely, State ex rei., Ross et al., v. Donahey, Auditor of State, 
93 0. S. U4. The court in this case was also passing upon a lease which was 
conditioned for a longer period than two years, and held the lease to be a valid 
and binding obligation against the state of Ohio, inasmuch as the same was 
not a debt or liability within the inhibition of the provisions of the constitution, 
and distinguished the Medbury case, above quoted. The court held in the 
syllabus as follows: 

"Where the general assembly of Ohio has authorized some depart
ment or sub-department of the state government, such as the industrial 
commission of Ohio, to secure suitable quarters necessary for the trans
action of its business pursuant to law, and a contract is regularly ex
ecuted and sigued by the proper parties, which contract by its terms is 
made subject to an appropriation by the state legislature, and such leg
islature makes the necessary appropriation pursuant to said contract; 
Held: Mandamus is the proper remedy to compel the auditor to issue a 
warrant for any amount due from the state pursuant to such contract. 

The necessary and current expense growing out of the rental of 
suitable and necessary quarters for the transaction of the state's 
business, for which appropriation has been made by the state legislature, 
is not a debt or liability within the inhibition of the provisions of the 
constitution." 

The court based its opinion mainly upon two propositions. The first one 
was that the Jaw provided, in reference to the industrial commission of Ohio, 
as follows: 

"The commiSSIOn shaH keep and maintain its office in the city of 
Columbus, Ohio, and shaH provide suitable room or rooms, necessary 
offil'e furniture, supplies, books, periodicals, maps and appliances as they 
dem necessary, the expense thereof to be audited and paid in the same 
manner as other state expenses." 

The contract itself provided as fo11ows: 

"This lease is made subject to the appropriation by the state legis
lature and the individual members of the industrial commission are 
relieved from an liability for the payment of rent, if such appropria
tion is not made." 

Based upon these two propositions, one statutory and the other contractual, 
the court held that this lease, even though it was for a period of five years, 
was a binding obligation on the part of the state of Ohio. 

When we apply the principles laid down in this latter case to the facts 
as we find them before us in the matter of these leases, we are of the opinion 
that the leases are not void under the principles laid down in the Medbury case. 

Section 5255 G. C., which was in force at the time these leases were drawn, 
provides as fo11ows: 

"The board shaH provide armories for the purpose of drill and for 
the safe keeping of arms, clothing, equipments, and other military prop
erty issued to the several organizations of organized militia, and may 
purchase or build suitable buildings_ for armory purposes when, in its 



1566 OPINIONS 

judgment, it is for the best interest of the state so to do. The board 
shall provide for the management, care, and maintenance of armories 
and m!lY adopt and prescribe such rules and regulations for the man
agement, government and guidance of the organizations occupying them 
as may be necessary and desirable." 

Further, the contract of lease pr,ovides as follows: 

"PROVIDED, HOWEVER, That nothing herein shall bind the 
STATE OF OHIO nor the members of the state armory board for any 
amount of money in excess of that portion of the amount appropriated 
by law for rent of armories, applicable to the rent of this particular 
property, under the laws and military regulations in force at the time 
of such appropriation." 

These two provisions, one statutory and the other contractual, are very 
similar to the provisions considered by the court in the latter case above quoted; 
hence I feel these leases are valid and binding obligations against the state 
of Ohio and that mandamus would lie against the proper officer to compel the 
payment of the same, provided the general assembly would make an a(lpropria
tion. 

There is one other provision of these leases to which r <lesiJ·e to call atten
tion. It reads as follows: 

"It is understood and agreed that in the event of the muster-out or 
disbanding of the military organization occupying the premises herein 
rlescribed, under the terms and conditions of this lease, this lease anrl 
agreement shall then and there terminate and be void." 

The question then arises as to whether under the present condition of 
affairs in this country the Ohio National Guard has not been mustered OtJt 
and disbanded, owing to the fact that they have been mustered into the federal 
army, and whether the same will not be a part of the federal army, imti] it is 
discharged from the federal army and again mustered into the National Guard 
of the state of Ohio. It is my opinion that such is the case. 

Under order No. 155, issued from the "War Department, The Adjutant Gen
eral's Office, Washington, July 28, 1917," to "The Commanding General, Central 
Dept., Chicago, Ill.," we find the following provisions: 

"All enlisted men of the National Guard drafted into the military 
service of the United States will be furnished with certificates of dis
charge. Form No. 525-1 A. G. 0. will be used except for IJlen that are 
not entitled to an honorable discharge under provisions of paragraph 
150, Army Regulations, 1913. 

The draft of the president completely separates from the National 
Guard all persons included in the draft and the provisions of paragraph 
61, circular No. 21, Militia Bureau, 1916, and all other provisions of 
existing orders and regulations calling for the rendition of reports and 
returns by National Guard commanders to the adjutant generals of 
their respective states become inoperative from, and on the date of the 
draft, except as required by paragraph 5 above." 

The above order was signed by the adjutant general, P. C. Harris, and was 
issued "by order of the secretary of war." 
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It will be noticed in said order that all enlisted men of the National Guard 
who were drafted into the military service of the United States will be fur
nished with certificates of discharge-that is, they are no longer connected 
with the Ohio National Guard. 

Further, provision is made that the draft of the president completely sep
arates from the National Guard all persons included in the draft, and that 
reports and returns by National Guard commanders to the adjutant general 
of the state become inoperative from and on the date of the draft. 

From this order it is my opinion that the Ohio National Guard has been 
mustered out, that the military organization hentofore existing has been dis
banded, and that the said guard has been mustered into the military service 
of the United States. 

I desire also to quote section 111 of an act of congr(ss for making 
further and more effectual provision for the national defense and for other 
purposes, as follows: 

"Sec. 111. NATIONAL GUARD WHEN DRAFTED INTO FEDERAL 
SERVICE--When congress shall have authorized the use of the armed 
land forces of the United States, for any purpose requiring the use of 
troops in excess of those of the regular army, the presidEnt may, under 
such regulations, including such physical examination, as he may pre
scribe, draft into the military service of the United States, to serve 
therein for the period of the war unless sooner discharged, any or all 
members of the National Guard and of the National Guard Reserve. All 
persons so drafted shall, from the date of their draft, stand discharged 
from the militia, and shall from said date be subject to such laws and 
regulations for the government of the army of the United States as may 
be applicable to members of the volunteer army, and shall be embodied 
in organizations corresponding as far as practicable to those of the regular 
army or shall be otherwise assign(d as the president may direct. The 
commissioned officers of said organizations shall be appointed from 
among the members thereof, officers with rank not above that of P.olonel 
to be appointed by the president alone, and all other officers to be 
appointed by the president by and with the advice and consent of the 
senate. Officers and enlisted men in the service of the United States 
under the terms of this section shall have the same pay and allowances 
as officers and enlisted men of the regular army of the same grades 
and the same prior service." 

From the provisions of this section and the order hereinbefore quoted, it 
is my view that the provision of the contract applies to the conditions now 
existing. 

Answering your question specifically, it is my opinion that the state of Ohio 
is not liable for rentals under leases for armories for the Ohio National Guard, 
from and after the day that said guard was mustered out of the military service 
of the state and into the military service of the United States. 

Very truly yours, 
JosEPH McGHEB, 

Attorney-General. 
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546. 

APPROVAL-ARTICLES OF INCORPORATION OF THE DRIVER'S MUTUAL 
INSURANCE COMPANY. 

CoLUJ\mus, OHIO, August 20, 1917. 

Hox. WJLLlA:Il D. Fuvrox, Secretary of State, Oolumbus, Ohio. 

DEAR Sm:-I am returning herewith to you with my approval articles of 
incorporation of The Driver's Mutual Insurance Company. 

I find that these articles have been corrected in accordance with recom
mendations made on a previous reference of the articles for my approval, and 
as corrected I find the same to be in conformity to the provisions of the act of 
March 21, 1917, amending section 9607-2 and other sections relating to insur
ance companies other than life and other than mutual protective associations. 
I further find that said articles are not inconsistent with the constitution and 
laws of the state of Ohio, nor with the constitution and laws of the United States, 
and the same are therefore approved. 

I also enclose herewith check for $25.00 which was attached to the papers 
submitted. 

547. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY SURVEYOR-UNDER WHAT CONDITIONS THE COURT MAY 
GRANT HIM ADDITIONAL ALLOWANCE FOR DEPUTIES AND 
ASSISTANTS. 

A common pleas coU?·t of any cutwty has authority, under amended/ section 
2787 General Oode to grant an additional allowance to the county surveyor to· 
that which was allowed him tor deputies and assistants by the county commis
sioners at the beginning of the present year; but the amou·nt, if any, allowed 
by the court must not be used to pay the compensation of assistants earned. 
before the additional allowance was secured. 

CoLUllfBUS, OniO, August 20, 191.7. 

HoN. J. H. FuLTZ, Prosecuting Attorney, Lancaster, Ohio. · 

DEAR Sm:-1 have your communication of July 30, 1917, in which you ask 
my opinion in reference to a certain matter therein set out. Your communica
tion reads as follows: 

"On July 18th I asked for an opinion as to whether or not the court 
of common pleas would have authority, or the prosecuting attorney 
would be justified, in maldng app}ication for an allowance to the county 
surveyor under section 2787 General Code upon the following facts: 

On June 1, 1916, the county commissioners, under section 2787, 
fixed the amount of money to be paid by the county surveyor for clerk, 
draughtsman and office help for the year beginning September 1, 1916, 
and ending September 1, 1917, said money to be paid out and expended 
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under the provisions of sections 2787 and 2788 General Code. 
veyor wishes an additional allowance for the present year. 
amended section 2878 authorize the allowance? 

1569 

The sur· 
Does the 

You declined to give an opinion, thinking the matter was pending 
in court. The matter is not in court and will not be asl,ed until we 
have your opinion." 

In answering your question let us first notice the provisiOns of sections 2787 
and 2788 G. C., as they stood prior to June 28, 1917. 

Section 2787 G. C. read as follows: 

"On or before the first Monday of June of each year, the county 
surveyor shall file with the commissioners of such county a statement 
of the number of all necessary assistants, deputies, draughtsmen, inspec
tors, clerks or employes in his office for the year beginning September 
1st next succeeding and their aggregate compensation. The county com
missioners shall examine such statement and, after making such alter
ations therein as are just and reasonable, fix an aggregate compensation 
to be expended therefor for such year." 

Section 2788 G. C. read as follows: 

"The county surveyor shall appoint such assistants, deputies, 
draughtsmen, inspectors, clerks or employes as he deems necessary for 
the proper performance of the duties· of his office and fix their compensa
tion, but compensation shall not exceed in the aggregate the amount 
fixed therefor by the county commissioners. After being so fixed, such 
compensation shall be paid to such persons in monthly installments 
from the general fund of the county upon the warrant of the county 
auditor." 

By taking the provisions of these two sections I find the scheme or plan 
to guide the county commissioners and the county surveyor in reference to the 
matter of assistants and deputies to the county surveyor and their compensa
tion. This plan or scheme involves several steps. (1) On or before the first 
Monday in June of each year the county surveyor must file with the county 
commissioners of such county a statement of the number of all necessary as
sistants, etc., for the year beginning September 1st next succeeding, and their 
aggregate compensation. (2) The county commissioners shall examine such 
statement and after making such alterations therein as are just and reasonable, 
fix the aggregate compensation to be expended therefor for such year. (3) 
The county surveyor shall appoint such assistants, deputies, etc., as he deems 
necessary for the proper performance of the duties of his office. ( 4) He shall 
fix their compensation, but the compensation shall not exceed in the aggregate 
the amount fixed therefor by the county commissioners. 

The following matter was added to section 2787 as it originally stood: 

"Provided, however, that if at any time, any county surveyor re
quires an additional allowance in order to carry on the business of his 
office, such county surveyor may make application to a judge of the 
court of common pleas of the county wherein such county surveyor was 
elected; and thereupon such judge shall hear said application, and if upon 
hearing the same said judge shall find that such necessity exists he 

19-Yol. II-A. G. 
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may allow such a sum of money as he deems necessary to pay the 
salaries of such assistants, deputies, draughtsmen, inspectors, clerks or 
other employes as may be required." 

The question now is as to whether the county surveyor has a right to avail 
himself for this present year of the remedy provided in the amendment to 
section 2787 General Code. 

This addition to section 2787 provides an additional remedy to the county 
surveyor in that he is not compelled absolutely to rely upon the amount allowed 
him by the county commissioners, but may apply to the court of common pleas 
for an additional allowance. This being merely an additional remedy, there is 
no reason, in my opinion, why the county surveyor cannot take advantage of 
this remedy during this present year just as well as he can in any succeeding 
year. Therefore, I advise you specifically that a county surveyor may ask the 
court for an allowance in addition to that which was allowed by the county 
commissioners of your county. However, the amount allowed by the court of 
common pleas cannot be used for the purpose of paying the compensation of 
assistants before the order was secured, but must be limited to the payment of 
compensation of assistants after the additional allowance is secured. 

548. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

HIGHWAY ADVISORY BOARD~PPROVAL OR DISAPPROVAL OF ACTS 
OF HIGHWAY COMMISSIONER SHOULD BE' ENTERED ON JOURNAL 
-APPROVAL ALSO SHOULD BE WRITTEN OIN INSTRUMENT AP
PROVED. 

1. The action of the hi.ghway advisory board in approving or clisapproving 
of an act of the state highway commissioner must be entered on the journal of> 
the board, as the statute makes the board speak through its journal. The form 
which the action of the board takes is not vital. 

2. If the highway advisory board approves a contract or agreement ente1·ed 
into by the state highway commissioner, its action must be placed not only in 
its journal, b1tt the approval of the board nwst be endorsed upon the instru1nent 
as well. 

COLUliiBUS, OHIO, AuguGt 20, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIB:-I have your communication of August 9, 1917, which reads as 

follows: 

"I have been directed by the advisory board to request that you 
prepare and furnish us with the form of approval which is required by 
the statute that the advisory board sign." 

The section of the General Code which embodies the provisions about which 
you make inquiry is section 1231-9 G. C. (107 0. L. 138.) This section reads as 
follows: 

"No act of the state highway commissioner designating additional 
intercounty highways or main market roads or changing existing inter-
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county highways or main market roads; granting any application for 
aid from any appropriation by the state for the construction, improve
ment, maintenance or repair of intercounty highways or main market 
roads or any other fund created by the state for highway purposes; 
aid from any appropriation by the state for the construction, improve
ment, maintenance or repair of any intercounty highway or main market 
road; purchasing any material, machinery, tools or equipment for road 
improvement; entering into an agreement with the federal government 
relative to the securing of federal aid for road construction; or desig
nating an engineer other than the county surveyor to have charge of 
the roads and bridges within any county under the control of the state, 
shall be valid or have any force and effect until such act has been ap
proved by the highway advisory board, by resolution duly passed by 
majority vote and entered upon its journal. In the case of contracts or 
agreements requiring the approval of the highway advisory board such 
approval shall also be endorsed in writing thereon and signed by the 
members of the board or a majority thereof." 

In answering your question it would be well to call attention especially 
to two or three provisions found in said section, one of which is as follows: 

"No act of the state highway commissioner (in relation to a number 
of matters set out therein) shall be valid or have any· force and effect 
until such act has been approved by the highway advisory board by 
resolution duly passed by majority vote and entered upon its journal." 

From this provision it is seen that the highway advisory board speal's from 
Its journal, and fn:>m its journal only. The form of the motion or resolution 
that the board uses to indicate its approval or disapproval of any act of the 
state highway commissioner is not vital, only so it plainly indicates the board's 
action in reference to the same. The action of the board would be taken the 
same as would the action of any other body. For example, the following would 
be sufficient: Resolved, by the highway advisory board that the action of the 
state highway commissioner in awarding the contract for the construction, im
provement, maintenance or repair of (here describe the road to be approved). 
Then indicate on the journal of the board the vote of the members of the 
board. Or, Resolved that the act of the state highway commissioner in appoint
ing (here name the person appointed) as engineer for, say Richland county, to 
have charge of the highways, bridges and culverts within said county, and 
under the control of the state, be approved. Then indicate on the journal the 
vote of the members of the board upon the resolution; but as said before the 
particular form which the action of the board takes is not vital, but it is vital 
that their journal shows the action taken, and this for the reason that under 
the provisions of the section the board speaks from its journal. 

Another provision of said section which ought to be carefully noted is as 
follows: 

"In the case of contracts or agreements _requiring the approval of 
the highway advisory board such approval shall also be endorsed in 
writing thereon and signed by the members of the board or a majority 
thereof." 

This is a provision that must be followed in addition to the entering of a 
resolution of approval of the board upon its journal. That is, in case of con-
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tracts or agreements requiring the approval of the board, it must adopt a resolu
tion of approval and place the same upon their journal as above set out, and 
also must endorse in writing their approval upon the contract or agreement. 
This endorsement may be very brief. For example: The within contract is 
approved by the highway advisory board. D~e . . . . . . . . . . . Then the board 
or a majority thereof must sign the approval so endorsed thereon. 

Of course, the question might arise as to the form which the board should 
follow in giving notice to the state highway commissioner of its action in 
reference to any matter upon which the board passes judgment. This part of 
the proceedings is not vital because, as said before, the board speaks through 
its journal. Hence it is the journal that controls, and no particular form need 
be followed in notifying the state highway commissioner. Any form of com
munication which will transmit the knowledge to the commissioner, whether 
oral or written, would suffice. The main thing is what the journal says. This 
must control in all matters. 

549. 

Very truly yours, 
JosEPH McGHEE, 

.Attontey-General. 

CONTRACT FORM CORRECTED AND APPROVED. 

CoLUl\IBUS, OHIO, August 21, 1917. 

HoN. JoHN I. MILLEB, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-I have your communication of July 26, 1917, in which you sub

mit a form of contract for my approval. I have examined this form carefully, 
and I am of the opinion that the same is correct in form and legal, with two 
exceptions which I will note. 

In the fourth division of said contract you provide that no part of the work 
shall be altered by the contractor from that prescribed in the specifications 
without the express sanction of the superintendent in writing. 

Section 2321 General Code (107 0. L. 455) provides that: 

"after they are so approved and filed with the auditor of state, no 
change of the plans, details, bill of materials or specifications shall be 
made or allowed unless the same are app1·oved by the state building 
commission." 

It is my opinion that you should make your contract conform to this pro
vision instead of the way in which you have it now written. 

Further, it is my opinion that you should set out in the contract the par
ticular appropriation made by the legislature out of which you intend to pay 
the obligation so entered into under and by virtue of this contract. 

The law requires that you submit to me the executed contract together 
with the bond, for my approval. This you can do when the contract is executed. 

Very truly yours, 
JosEPH McGHEE, 

.Attorney-General. 
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660. 

AUDITOR OF STATE-MUST :\lAKE CERTIFICATE PROVIDED FOR IN 
SECTION 2288-1 G. C.-BEFORE STATE OFFICER CAN ENTER I~TO 
AGREEMENT FOR EXPENDITURE OF MONEY:. 

The certificate of the auditor of state, provided tor in section 2288-1 G. C. 
(107 0. L. 457), 1nust be made before the entering into of any contract, agree
ment or obligation involving the expenditure of money or the passing of any 
resolution or order for the expenditure ot money by any otflcer, board or com· 
mission of the state, whether the contract be important or not, and whether 
the amount of money expended is large or small. 

CoLUJIIBus, OHIO, August 21, 1917. 

HoN, CLINTON CowEN, State Highway Commissioner, Columb1ts, Ohio. 
DEAR Sm:-I have your communication of July 27, 1917, in which you ask 

my opinion as follows: 

"I am not certain as to the scope of the words (referring to section 
2288-1 G. C.) 'contract, agreement or obligation involving the expendi
ture of money, or • • • resolution or order for the expenditure of 
money,' and respectfully request that you furnish me with a compre
hensive opinion for my guidance. 

"I should be glad particularly to be advised as to whether or not 
the above section applies in the purchase of material and equipment as 
used on our maintenance and repair work and also whether same 
covers such purchases of office equipment as are not secured through 
the state purchasing agent. 

"Referring to your opinion No. 449 and your answer to our question 
No. 5, I respectfully ask that you advise me whether or not the above 
section is applicable on contracts awarded subsequent to July 1, 1917, 
and for which bids were received prior to that date. I have a number 
of such contracts which I am ready to award, but do not deem it proper 
to do so until I have complied with all legal requirements." 

1. Your first question arises under and by virtue of the provisions of 
section 2288-1 G. C. (107 0. L. 457), said section reading as follows: 

"Sec. 2288-1. It shall be unlawful for any officer, board or com· 
mission of the state to enter into any contract, agreement or obligatioP. 
involving the expenditure of money, or pass any resolution or order for 
the expenditure of money, unless the auditor of state shall first certify 
that there is a balance in the appropriation pursuant to which such 
obligation is required to be paid, not otherwise obligated to pay prece
dent obligations." 

You request me to place a comprehensive construction upon this section. 
This is difficult to do, my not knowing the exact matters you have in mind, 
but I will give a general idea as to the scope of this section. as I view it, and 
if other matters should arise in reference to same, you may ask for further 
information. 

There is one word found in this section to which we must give considerable 
attention in placing a construction upon the section, namely, "any." This is a 
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comprehensive and all inclusive word, and when it is used in reference to a 
particular object or class or group of objects of any kind, it is difficult to limit 
or restrict in any way the class or group to which it applies. This section 
reads: 

"It shall be unlawful for any officer, board or commission of the 
state to enter into any contract, agreement or obligation involving the 
expenditure of money * * •." 

It further provides that it shall be unlawful for any officer, board or com· 
mission of the state to pass any resolution or order for the expenditure of 
money, unless a certain condition first obtains, and that condition is that-

"the auditor of state shall first certify that there is a balance in the 
appropriation pursuant to which such obligation is required to be paid, 
not otherwise obligated to pay precedent obligations." 

There are two different parts to this provision; the one relates to the enter
ing into of the contract, agreement or obligation, and the other is the passing 
of a resolution or order. There is no limitation or modification whatever found 
in the terms of this section. Wihenever a contract, agreement or obligation in
volving the expenditure of money is entered into, whether the amount of money 
to be spent is large or small, and whether the ~ontract or agreement is of little 
or great importance, are not material, but if the same involves the expenditure 
of money it cannot be entered into until the auditor of state certifies that there 
is a balance in the appropriation from which the obligation must be paid. It is 
the same with the resolution or order. If in any case there is not a formal 
contract, agreement or obligation entered into, in that event your department 
would have no. authority to make an order for the payment of any work done 
or material furnished until said certificate is made and filed with your de
partment. 

I cannot see how the terms of this statute can be limited or circumscribed 
in any way, and if this construction is correct, the section would apply to the 
purchase of material and equipment used in the maintenance and repair work 
of your department, or to the resolution or order for the payment of an obli
gation due for labor performed or material furnished, and it is my opinion that 
the provisions of this section would cover the purchase of office equipment such 
as is not secured through the state purchasing agent. 

2. As I understand it, the facts, upon which you request an opinion in the 
second branch of your communication, no longer exist, and for this reason I 
am not answering that part of your communication. 

Very truly yours, 
JosEPH McGrrEE, 

Attorney-General. 



ATTORNEY -GENERAL. 1575 

551. 

DITCH UIPROVE:\1ENT-UPPER COUNTY NOT TAKING PART IN PRO· 
CEEDING-:\IUST BEAR PORTION OF COST-WHEN DRAI·~AGE SYS· 
TEM OF SAID COUNTY IS IMPROVED THEREBY-WHAT COl\DIISSION
ERS ENTITLED TO VOTE ON A~IOUNT TO BE PAID BY THE VARIOUS 
COUNTIES. 

Under the provisions ot section 6540 G. C. an "upper county" not taking 
part in the proceedings to construct a ctitch improvement or river improvement 
is requirea to bear a part of the cost thereof if the improvement so to be con· 
structea may be an outlet tor a ctitch or stream of such upper county, or pro• 
viae better drainage, or a more sufficient outlet tor such ditch or stream, or 
if the construction of the improvement in question was rendere(L necessary in 
order to secure a sufficient outlet tor an improvement to a ditch or stream of 
an upper county. 

The meeting of the commissioners to enaeavor to agree ttpon the amotmt so 
to be paict shoulct be of all of the commissioners ot the county or counties mak· 
ing the improvement, together with the commissioners of such upper county 
sought to be assessed, ana in so far as the vote may be talcen at sztch jointl 
meeting each member woulct be entitlect to a vote, but no agreement on the 
part ot sttch upper county coula take place until the majority ot the commis
sioners of such county voted in favor of such agreement. 

CoLuMBus, Omo, August 22, 1917. 

HoN. HECTOR s. YouNG, Prosecuting Attorney, Marion, Ohio. 
DEAR Sm:-Under date of June 22, 1917, you addressed the following request 

to this office: 

"Proceedings have been started for the improvement of the Scioto 
river from the Marion and Hardin county line, through ::\Iarion county, 
and into Delaware <'ounty. All of the county commissioners of ::\Iarion 
county were interested in the improvement, and a special board was 
appointed under section 6538 G. C. The improvement bas been started 
as a joint county improvement by Marion and Delaware counties. The 
area affected by the improvement is shown on the accompanying plat. 
Marion county wants the counties benefited to pay their portion of the 
cost. 

"I would lilie to submit 'to your office for an opinion thereon, the 
following questions: 

"1. Under section 6540 can Allen, Auglaize and Logan counties be 
made to bear a part of the expense of the improvement, and if so 
what county is entitled to contribution from them? 

"2. In the meeting for the apportionment of the amount to be paid 
by the different counties as provided in 6540 and 6541 G. C. what boards 
of commissioners should meet, that is, should there be a joint meeting 
of all the boards, or should the meeting be split up? What voting 
power have the commissioners at this meeting? If the joint board for 
the improvement meets with the board of county commissioners of 
another county, what voting power have the commissioners of the joint 
board?" 

The statutes cited by you are part of a legislative scheme for the con· 
struction of drainage improvements extending into more than one county and 
constitute the chapter headed "Joint County Ditches." Prior to 1913 the pro· 
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VISions were for ditch improvements only as distinguished from river improve
ments, the two kinds of improvements not having been separated in the under
standing of the lawyers and the people of the state generally until a distinction 
was made by what is known as the Harbine case in 1905 (74 0. S. 318). In 
1913 the different sections of the chapter were amended so as to include these 
river improvements in the same manner that they are included in the single 
county ditch law. 103 0. L. 836. 

The first section of the chapter conferring the general authority for the 
making of these joint improvements is section 6536, which is as follows: 

"Ditches, drains or water courses which provide drainage, or, when 
constructed, will provide drainage for lands in more than one county, 
may be located and constructed, enlarged, cleaned, or repaired or boxed 
or tiled as provided in this chapter and the laws prescribed for con
structing, enlarging, cleaning or repairing single county ditches, drains 
or watercourses, or the channel of a river, creek or run, ditch, or part 
thereof which provides drainage, or when improved will provide better 
drainage for lands in more than one county, may be improved by 
straightening, widening, deepenin or changing the channel or part 
thereof, of it, or by removing from adjacent lands, timber, brush, trees, 
or other substance liable to obstruct it, as provided in this chapter 
and the laws prescribed for the improvement of the channel of a river, 
creek or run or part thereof as provided in the laws for single county 
ditches." 

Here are found the two species of improvements above referred to and 
which are the same as those contained in the single county ditch law, namely, 
on the one hand the commissioners may cause to be located and constructed, 
straightened, widened, altered, deepened, boxed or tiled a ditch, drain or watercourse; 
on the other they may cause the channel of a river, creek or run, or part thereof, 
to be improved by straightening, widening, deepening or changing it or by 
removing from adjacent lands timber, brush, trees or other substance liable 
to obstruct it. This language is taken from section 6443 providing for single 
county ditches and is in substance the same as in the joint county ditch law. 
For the purpose of clearness as well as brevitY' we will shorten these expressions, 
when referring to these improvements generaly or in quoting from the different 
sections of the statutes, by speaking of one as a "ditch improvement" and the 
other as a "river improvement." It will be noted that by the very last words 
of section 6536, above quoted, these joint improvements are to be made "as 
provided in the laws for single county ditches." 

One of the principal subjects of the laws both in regard to single and joint 
county ditches is the method of payment for such improvements and that is 
undoubtedly included in the above phrase. The improvement is to be made 
as provided in the laws for single county ditches. This makes all provisions 
of the laws upon the subject of single county ditches govern the joint improve
ments in so far as they are applicable and not in conflict with the express 
provisions in the chapter upon the latter subject, and it must have been the 
legislative intent by the use of these general words to include not only the 
construction of the improvement, but the apportionment of the cost and in 
general the means for paying for the same. The importance of this fact will 
become apparent in a consideration of the succeeding sections. 

The different steps for the making of these joint improvements are pro
vided in the sections immediately succeeding. Section 6537, so far as applicable 
to the questions here involved, is as follows: 

"When a ditch or improvement is proposed, which will require a 
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location in more than one county, or it is sought to (make a river im
provement), which improvement as proposed is in more than one 
county, application shall be made to the board of county commissioners 
of each of such counties. * • * Application for damages shall be 
made and appeals from the finding of the commissioners, in joint ses
sion (making a ditch improvement or river improvement), and from 
the assessment of damages or compensation, shall be taken to the pro
bate court of the county in which the greatest length of such (ditch 
or river improvement) is located. " ""' 

Section 6538 G. C. provides that when two or more of the commissioners 
of a county are personally interested in an improvement in which they are 
called upon to act, a suitable person shall be selected in the manner pointed 
out to take the place of each commissioner so interested. 

Now it will be borne in mind that as to all proceedings not expressly pro
vided in these sections recourse is had to the former chapter. 

Section 6539 G. C. provides in part as follows: 

"If a majority of the joint board of county commissioners in joint 
session find in favor of the proposed improvement or improvements 
provided for in section 6537, and are unable to agree as to the propor
tion of the costs of location and construction of the improvement or 
(river improvement), which shall be assessed against each of the coun
ties, respectively, the commissioners of either county may petition the 
court of common pleas of the county in which the greatest length of 
(such ditch or river improvement) is located for the appointment of 
three disinterested freeholders, not residents of either of said counties, 
who • * * shall estimate and report to the court the amount which 
would be charged to the land respectively in each county interested in 
the improvement." 

The section gives further proceedings in thP. case with reference to the 
division of the costs. 

Here will be seen a method of dividing the cost between two or more 
counties, both or all of which have some part of the improvement within their 
boundaries and the commissioners of all of which are participating in the 
business of such construction. Attention is called to it because it is a different 
proceeding and a different method of dividing the cost from that provided 
for in forcing contribution from a county which has no part of the improve
ment within its bounds and which is not otherwise concerned in maldng it 
than by contributing to the payment on account of advantages gained by such 
county in the way of securing an outlet or otherwise. 

The sections immediately succeeding not only provide for the latter de
scribed case, but control all cases where a county not containing any portion 
of the improvement and not participating in its construction has either an 
advantage or a burden imposed upon it by the improvement. In calling 
attention to these next sections it is necessary to note that there is some 
ambiguity as to whether they apply to single county ditches alone or as to 
what extent they apply to or govern joint county improvements. 

Section 6540 G. C. is as follows: 

"When the board of county commissioners cause to be constructed, 
enlarged, cleaned, or repaired, a ditch, drain or watercourse, or the 
channel or any part thereof of a river • • *, water from which flows 
into an adjoining county, or into or finds an outlet in a ditch, drain or 
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watercourse constructed or being constructed in an adjoining county, 
or finds an outlet in a river, creek, or run being improved in an adjoin
ing county, or cause to be constructed, enlarged, cleaned or repaired, 
a ditch, drain or watercourse, or cause to be improved the channel or 
any part thereof of a river, creek or run, by cleaning out, straightening, 
widening or deepening the same, ·which is, or may be, an outlet for a 
ditch, drain, or watercourse, or river, creek, or run, of lands of an 
upper county, or which by reason of the improvement thereof, will 
provide better drainage, or a more sufficient outlet for a ditch, drain, 
or watercourse, or a river, creek or run, for lands of an upper county, 
or finds it necessary to construct, enlarge, widen, deepen or clean a 
ditch, drain or waterco.urse, or to improve the channel or part thereof 
of a river, creek or run of a lower county in order to secure a sufficient 
outlet for a proposed ditch, drain or watercourse, or river, creek or run 
of an upper county the commissioners of said upper county shall pay 
the commissioners of such lower county such sum as is agreed upon by 
a majority of the joint board of the commissioners of all counties for 
the use and benefit of such outlet_ The commissioners of such upper 
county shall apportion such sum to the lands in their county, for 
whose benefit said ditch or improvement was or is made or constructed." 

This section may be separated into the following cases: 

1. When the board causes to be constructed a ditch improve
ment or river improvement, water from which flows into an adjoining 
county. 

2. When they construct such improvement which finds an qutlet 
in a ditch, drain or watercourse constructed or being constructed in 
an adjoining county, or a stream being improved therein. 

3. When they construct an improvement which is or may be an 
outlet for a ditch or stream of lands o.f an upper county, or will pro
vide better drainage or a more sufficient outlet for such ditch or stream 
for lands of an upper county. 

4. When they find it necessary to construct a ditch improvement 
or river improvement of a lower county in order to secure a sufficient 
outlet for an improvement to a ditch or stream of an upper county. 

The first two of these cases are ·where a burden is placed upon the outside 
county which it is necessary to pay for. The last two are where a benefit is 
secured to an outside county on account of which it ought to contribute to 
the cost of the improvement. 

The one significant word in this whole section is the word "all" in the 
expression "such sum as is agreed upon by a majority of the joint board of the 
commissioners of all counties." In the old statute this word was "both" so 
that the conclusion cannot be escaped that more than two counties may be 
included under the operation of this section. This carries us back to the last 
line of section 6536 where the proceedings are to be "as provided in the laws 
for single county ditches.'' 

Section 6540, although found in the chapter on joint county ditches, by 
its express terms is a provision in reference to single county ditches. Being 
such, however, there is no reason why it is not adopted by the clause above 
named into the joint county ditch law. It is a construction which has to be 
threshed out by a consideration of all the statutes to.gether, and yet it appears 
to be the only one which furnishes a rational solution of the legislative intent. 
There is no reason for confining the phrase "as provided in the laws for single 
county ditches" to the chapter upon that subject. Section 6540, although found 
in the chapter on joint county ditches, is just as much a "law for single county 
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ditches" by its express terms as if it were found in the other chapter, and 
therefore it is adopted into the joint county ditch scheme of payment for im
provements. It is not in such legislative scheme because found in the chapter 
upon that subject, but it is first cast out of that chapter by its express lan
guage and then taken back by the adoption above referred to. And this, as 
above stated, is an absolutely necessary construction by virtue of the change 
from "both" to "all," although it might be otherwise capable of this construc
tion. This, however, renders it certain. 

It therefore follows that in the payment by an outside county of part of 
the cost of construction of an improvement, which outside county is always in 
this case an upper county, the amount is to be agreed upon by a majority of 
the joint board of all the counties. 

Some further difficulty as to this subject is found in the language of the 
next section, which also needs construction, to make it fit in with this notion. 
It is as follows: 

"Sec. 6541. Before work is begun in the construction, enlarging, 
cleaning, or repairing, of a ditch, drain or watercourse, or the improving 
of the channel or a part thereof, of a river, creek or run, in either of 
such counties, as provided in the next preceding section, the amount 
to be paid by the commissioners of the upper county to the commis
sioners of the lower county, for the use and benefit, or burden of such 
outlet, or better outlet, shall be agreed upon or be determined at a joint 
meeting of the commissioners of the upper and lower counties upon 
the line or proposed line of such ditch, drain, or watercourse, river, 
creek or run." 

Read alone this section would seem to refer only to the commissioners of 
the two counties interested. However, construing it in connection with the 
preceding section the words "lower counties" in the expression "at a joint 
meeting of the commissioners of the upper and lower counties" would mean 
the counties participating in the improvement, who with the commissioners of 
such upper county would form the board to decide upon such amount. 

Section 6542 G. C. has not been amended, but strictly spealdng no amend
ment is necessary to make it fit in with the above interpretation. The refusal 
of either of said counties, as mentioned in that act, may still refer, as it 
originally did before "both" was changed to "all," to the two interested 
counties. 

This is as far as it is necessary to quote or discuss the sections in order 
to determine the questions ·asked, which are both answered in the above dis
cussion, except to add that no method of voting in such joint board is indi
cated and that therefore the only presumption can be that each member has 
a vote. 

No agreement, however, can be reached unless a majority of the board of 
such "upper county" sought to be assessed vote in favor of it. This follows 
from the fact that the agreement was between the counties and is a necessary 
implication from section 6542, which provides that a refusal of a majority of the 
officials of any such county, or the failure to meet or to act upon ten days' 
notice shall be prima facie evidence of their failure to agree. 

You are therefore advised that Allen, Auglaize and Logan counties may 
be made to bear a part of the expense of this improvement if the conditions 
exist as set out in section 6540 applicable to the situation which is the 
fourth case provided in said section as above divided; that is, if it is necessary 
to construct this improvement in order to secure a sufficient outlet for a pro
posed ditch improvement or river improvement in those counties, or under the 
third of said cases, if said improvement will provide better drainage or a. 
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more sufficient outlet for a ditch, drain or watercourse, or river, creek or run, 
for lands in such upper counties. 

552. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

APPROVAL-CONTRACT FOR AKRON ARMORY. 

CoLUMBUS, OHIO, August 23, 1917. 

HoN. Q-EORGE H. WooD, Adjutant General of Ohio, Oolumbu.s, Ohio. 
DEAR Sm:-There have been submitted to me for approval certain con

tracts in regard to the Akron armory, together with the bonds accompanying 
such contracts. 

(1) Contract of The Theodore Kuntz Company, of Cleveland, 
Ohio, with the state armory board, in the sum of $4,322.16, for seating 
of the first floor of said armory, together with bond accompanying same. 

I have examined sa-id contract and bond and have approved the same as 
to form. 

(2) Contract between The Portage Nursery and Landscape Com· 
pany, of Akron, Ohio, and the state armory board, in the sum of $870.00, 
for the sodding and grading about the said armory, together with bond 
accompanying same. 

and have approved the same as to form. 

(3) Contract between The Carle Electric Construction Company, 
of Akron, Ohio, and the state armory board, in the sum of $560.00, f"or 
footlights and stage lights in said armory, together with bond accom
panying same. 

and have approved the same as to form. 

(4) Contract between The American Seating Company, of Chicago, 
Illinois, and the state armory board, in the sum of $4,424,96, for seating 
of the balcony of said armory, together with bond accompanying same; 

and have approved the same as to form. 

In regard to the above contracts, the auditor of state has certified that 
there is available out of the appropriations made for said armory a sum suffl. 
cient for the aforesaid contracts, which certificates have been attached to the 
various contracts, and a copy of each of said contracts, together with bond 
accompanying same, filed in the office of the auditor of state. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 
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553. 

APPROVAL-RESOLUTIONS BY STATE ARMORY BOARD FOR AKRON 
ARMORY. 

CoLU:llBGS, On10, August 23, 1917. 

Hox. GEORGE H. Wooo, Adjutant General of Ohio, Ool~tmllus, Ohio. 
DEAR SIR:-There have been submitted to me for approval four resolutions 

adopted by the state armory board on June 26, 1917, before said state armory 
board was abolished by senate bill No. 192 (107 0. L. 382). The said four 
resolutions pertain to the Akron armory now under construction by The Clemmer 
& Johnson Company, contractors. 

The first resolution is as follows: 

"RESOLVED FURTHER: That the contractors, The Clemmer & 
Johnson Co .. be allowed an extra of $1,360 for installing sidewalks and 
steps from building to sidewalks according to architect's plans and 
specifications. This extra is subject to approval of attorney-general." 

If I am correctly informed, the questi.on of installing sidewalks and steps 
from the said building to the sidewalk was not wlithin the original contract of 
The Clemmer & Johnson Company, and it may well be doubted as to whether 
or not it could properly be considered as an extra in the construction ·of said 
building. However, I am of the opinion that payment for said work could be 
considered as within the appropriation made for the Akron armory, and if the 
bid ,of The Clemmer & Johnson Company has been obtained through competitive 
bidding, the said contract could be let to said Clemmer & Johnson Company. If, 
therefore, there are funds sufficient in the appropriation for such purpose the 
said contract could be so awarded. 

The second resolution is as follows: 

"RESOLVED FURTHER: That the general contractors, The Clem· 
mer & Johnson Co., be allowed an extra of $93.10 !lor providing 4-inch 
by 12-inch stone coping on area walls on north and south sides of build
ing near east end, as per architect's details, price being approved by 
architect. This resolution is subject, however, to approval of attorney
general." 

The work called for by this resolution seems to me clearly to be an extra 
on the building and could be properly allowed, provided the money is available. 

The third resolution is as follows: 

"RESOLVED FURTHER: That the general contractors, The Clem
mer & Johnson Co., be allowed an extra of $400 for painting ceiling of 
drill hall with one coat of white plaster finish paint as per architect's 
specifications and his recommendations as to price. This resolution is 
subject to approval of attorney-general." 

This also seems to me clearly an extra and may be allowed provided 
there is sufficient money applicable to the payment thereof. 

The fourth resolution is as follows: 

"RESOLVED FURTHER: Whereas, the architect has prepared 
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plans and specifications for construction of asphaltic concrete driveway 
from street curb lines to entrance to said armory as shown on said 
plans, and attempted to secure other bids therefor than one from general 
contractor, but no such bids were received; it is therefore 

"RESOLVED: That general contractors, The Clemmer & Johnson 
Co., be allowed an extra of $2,920, being its bid for furnishing ma
terials and completing work described in preamble hereto, using Trini
dad Lake Asphalt, provided that this award be first approved by the 
attorney-general.'' 

It appears from the above that there was an attEmpt to get ·further bids 
and that, therefore, the bid of The Clemmer & Johnson Company may be con
sidered as a competitive bid. While the work contemplated is not strictly an 
extra to the original contract, nevertheless, having been let under competition, 
I am of the opinion that said contract may be awarded, provided, of course, 
that there is sufficient money available for such purpose. 

553%. 

Very truly yours, 
JosEPH McGHEE. 

AttorJJey-General. 

APPROVAL-ABSTRACT OF TITLE-GALLIA COUNTY-OHIO HOSPITAL 
FOR EPILEPTICS. 

CoLUMBus, OHIO, August 25, 1917. 

The Ohio Board of Administration, Ool·umbus, Ohio. 

GENTLEMEN:-You recently submitted to this department an abstract of title 
covering the following premises situate in the county of Gallia, in the state of 
Ohio, and in the township of Gallipolis, and bounded and described as follows: 

"Situate in sections seventeen (17) and eighteen (18), township 
three (3), range fourteen (14), in the Ohio Company's Puchase, be
ginning at a point 57 links north of the southwest corner of eight acre 
lot number 1126 in section seventeen (17), said point is in the middle 
of the lane leading to the Keller residence; thence with said lane north 
29 degrees east ·4 chains and 45 links to a point in the middle of the 
lane leading to the Shepard residence; thence with said lane north 60 
degrees west 7 chains and 98 links to a point on the north line of lot 
1130, which point is 4 chains and 52 links west of the northeast corner 
of said lot; thence to the southwest corner of eight acre lot number 
1119; thence north along the west line of eight acre lots 1119, 1114 
and 1110 to the northwest corner of eight acre lot 1110; thence east 
along the north line of eight acre lots numbers 1110, 1109 and 1108 
to a point 27 links west of the northeast corner of eight acre lot num
ber 1108; thence south 27 links; thence east 5 chains and 16 links 
with the south line of the right of way belonging to Ella Hutsinpiller; 
thence south with the west line of the right of way of Ella Hutsinpiller 
14 chains and 96 links to the north side of the right of way of The 
Gallipolis and Northern Traction Company; thence in a southwesterly 
direction with the north line of said right of way to the place of be
ginning, containing ninety-four and forty-three hundredths (94.43) 
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acres, more or less, and being all of eight acre lots numbers 1108, 
1109, 1110, 1112, 1113, 1114, 1118 and 1119, section 18, township 3, range 
14, 0. C. P., and 7 acres in eight acre lot 1117, 50-100 acres in eight 
acre lot 1116, 6.50 acres in eight acre lot 1092, and 5.75 acres in eight 
acre lot 1088, section 18, township 3, range 14, Ohio Company's Pur
chase, and 4.81 acres in eight acre lot 1126, 4 acres in eight acre lot 
1123 and 59-100 acres in eight acre lot number 1130, section 17, town· 
ship 3, range 14, Ohio Company's Purchase." 

You also submitted a deed covering the above described premises, wherein 
Lewin G. Davis deeds the said property to the state of Ohio. 

I have carefully examined said abstract dated July 21, 1917, and note 
several lapses and defects in the title. These defects, however, except the 
ones hereinafter specifically mentioned, are immaterial, as they are cured by 
lapse ,of time. The defects above mentioned are as follows: 

At section 70 of the abstract, Richard Willis, by deed dated July 25, 1891, 
deeded to Stephen G. Keller eight acre lot No. 1130 in the Ohio Company's 
Purchase, said deed containing a restriction as follows: 

"It is expressly understood that the grantor, Edward Willis, shall 
have the privilege to fence the grave of Stephen Stewart on said lot 
1130, and the grave shall remain undisturbed by the grantee, his heirs 
and assigns until the remains shall be removed by the relations or 
friends of Stephen Stewart, but as long as unfenced, the fact of the 
grave there being, shall not prevent pasturing, or like surface use of 
grantee, his heirs and assigns." 

The abstract does not show whether or not the grave is located on the 
part of the lot included in the deed submitted, nor whether or not the said 
lot No. 1130 is still subject to this restriction. 

C. W. Gee executed the following mortgages on the foregoing real estate. 
(Sec. 18.) 

Mortgagee. Amount. Due ·Date. 

J. L. Vance, trustee ................ $1,000.00 1 year 12-31-69 
Emily F. Vance .................... 1,000.00 2 years 11- 1-70 
R. F. Stewart ...................... 750.00 1 year 11- 3-71 
H. N. Bailey ....................... 1,000.00 1 year 9- 3-72 
Mina Long ....................... 542.00 1 year 9-20-73 
J. L. Vance, trustee ................ 1,000.00 1 year 5-27-74 

The abstract does not show that any of the foregoing mortgages have ever 
been satisfied. 

You will note that these mortgages were given .(3, 44, 45, 46, 47 and 48 years 
ago, respectively, and in all probability have been satisfied, or the statute ot 
limitation has run against them. In any event it is highly improbable that 
the mortgages above mentioned are a lien on the premises at this time. How
ever, there is a bare possibility that one or more of said mortgages may be a 
valid lien against said premises. Still it would be well, in my opinion, to make 
an investigation to ascertain if releases have been had of the foregoing mort
gages, but have not been placed on record. No doubt some of the mortgagees 
are living and can give this information, or, if deceased, their heirs might be 
in position to furnish same. 

The deed submitted covenants that the premises are free and clear of all 
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incumbrances whatsoever, except the taxes due and payable {)n said real estate 
after June, 1917, and the crops now growing on said premises, and it is very 
probable that said deed will convey a clear title, with the exception of· the 
above mentioned taxes and growing crops. 

The deed which has been drafted for signing by Lewin G. Davis does not 
state whether he is married or an unmarried man. I would suggest that this 
description be placed in the deed before it is signed by Mr. Davis and his wife 
if married. 

554. 

I am herewith returning said deed and abstract. 
Very truly yours, 

Jos~:PH McGHEE, 
Atton1ey-General. 

APPROVAL-CONTRACT FOR PIPE LINE AT OHIO UNIVERSITY. 

CoLUMBUS, OHio, August 25, 1917. 

HoN. ALSTON ELLIS, President Ohio University, Athens, Ohio. 
DEAR Sm:-Your architect, Mr. Frank L. Packard, for the furnishing ot 

materials and the performing of labor necessary to construct steam and return 
line and pipe duct for the Ohio university, has just submitted to us, on your 
behalf, the contract entered into by your university with The Charles DeMolet 
Company, together with the bond to secure such contract. 

we· have carefully examined the contract and bond and find the same in 
accordance with law, have approved the same and filed the same with the 
auditor of state. Very, truly yours, 

655. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-ABSTRACT OF TITLE-GALLIA COUNTY-OHIO HOSPITAL 
FOR EPILEPTICS. 

CoLu:amus, OHIO, August 25, 1917. 

The Ohio Board of Administration, Columbus, Ohio. 

GEXTLEJIIEX:-You recently submitted to this department an abstract of 
title covering the following premises, situate in the county of Gallia, in the 
state of Ohio, and in the township of Gallipolis, and bounded and descrbed as 
follows: 

"Tract Number One. Being parts of eight-acre lots respectively 
numbered on the recorded plat in Gallipolis township, Gallia county, 
Ohio, 1132, 1136, 1137 and 1138, beginning 1 chain, 70 links west of 
the northeast corner of said lot No. 1136; thence west 8 chains and 
46 links to the northwest corner of said lot No. 1136; thence south 
2214 o east 18 chains and 76 links to the middle of the public road; 
thence along said road N. 75° E. 50' two chains and fifty links; thence 
N. 40° 51' east four (4) chains and fifty-seven (57) links; thence N. 
15% 0 west 12 chains and 31 links to the place of beginning, containing 
11 and 30/100 acres (11.30 A.) more or less, being the property con
veyed to John L. Vance by Lucy H. Cherrington by deed dated April 2, 
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1882, recorded in book 63, page 24, Records of Deeds of Gallia County, 
Ohio, but excepting from this transfer the strip or parcel of above 
described property conveyed by said John L. Vance to The Columbus, 
Hocking and Toledo Railway Company for right of way as a railroad 
track for a spur of said railway, being and lying on the lower or south
west side of the property thereby conveyed, and now occupied by said 
railway company. 

"Tract Number Two. The following real estate, situated in the 
county of Gallia, in the state of Ohio, and in section 23 and 24, town
ship 3, range 14, Gallipolis township, and bounded and described as 
follows, to wit: A strip of land sixty-five feet in width across eight 
(8) acre lots 1135 and 1141 and one hundred (100- acre lot No. 520 and 
being twenty {20) feet wide on the west side and forty-five {45) feet 
wide on the east side of the center line surveyed and located by The 
Columbus, Hocking Valley and Toledo Railway Company, for a branch 
of its railway located as follows: Beginning in the south line of said 
eight-acre lot 1135, twenty feet east of the southwest corner thereof, 
thence north 22° 16' west two hundred and forty feet, thence with a 
curve to the right of five hundred and seventy-three feet radius, five 
hundred and forty-two feet to the center of the main track of said rail
way as now located, containing about one acre of land, and being the 
property conveyed to said John L. Vance by Genevieve Maxon by deed 
dated August 13, 1892, and recorded in Vol. 63, page 26, Records of 
Deeds of Gallia County, Ohio; excepting, however, from this transfer 
the strip or parcel of last above described property conveyed by said 
John L. Vance to The Columbus, Hocking Valley and Toledo Railway 
Company for a right of way for railroad track for spur of said railway, 
and now held by the said John L. Vance." 
You also submitted a deed covering the above described premises wherein 

Rowena P. Cherrington and Samuel M. Cherrington, her husband, deed said 
property to the state of Ohio. 

I have carefully examined said abstract dated July 11, 1917, and note sev
eral lapses and defects in the title. However, these lapses and defects all appear 
prior to 1850, and are, therefore, cured by lapse of time. 

I also note that the premises herein described are subject to the lien of a 
mortgage of one thousand dollars ($1,000.00) to W. J. Fulton, as set out in No. 
Three of said abstract. 

I am of the opinion that the deed submitted will convey a clear title to the 
state of Ohio, save and except taxes due and payable on said real estate after 
June, 1917, and crops now growing on said premises, and the mortgage lien of 
one thousand dollars ($1,000.00) herein noted. However, as the deed covenants 
that be premises are free and clear from all encumbrances whatsoever, except 
the taxes due and payable on said real estate after June, 1917, and the crops 
now growing on said premises, the amount of said mortgage, together with the 
interest thereon, should be deducted from the purchase price. 

I am herewith returning said deed and abstract. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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556. 

JUVENILE COURT-HAS EXCLUSIVE JURISDICTION OF :MINORS 
UNDER EIGHTEEN IN ALL BUT FELONY CASES-~IA Y FINE DE
LINQUE~T -APPEAL-ERROR. 

1. ~V hen a juvenile court has found a minor to be delinquent such court may 
impose a fine not e;rceeding $10.00, by reason of the provisi011s of section 1654 
General Code. 

2. There is no provisio1~ in law for appealing or prosecuting error from the 
judgmeut of a juvenile court. 

3. A juvenile judge has exclusive jurisdiction in all but felony cases with 
respect to mi1wrs under 18 years of age. 

CoLUliiBUS, OHIO, August 25, 1917. 

HON. J, ARTER WEAVER, Probate Judge, Bryan, Ohio. 

DEAR SIR:-I have your letter of August 12, 1917, as follows; 

"I desire your opinion on section 1654 of the General Code as to 
whether a juvenile judge has the right to fine a minor under 18 years 
for violating a village ordinance and creating a disturbance and attack
ing a deputized officer and resisting arrest. We juvenile judges en
counter many cases where the delinquent is over 16 and under 18 
years of age that we do not care and in fact feel that a commitment to 
the boys' industrial school is not proper and a. suspended sentence to 
said institution is not sufficient, while if we could impose a proper 
fine it would be far better. 

In a juvenile case, when the defendant is under 18, can the case 
be appealed or taken up on error to the common pleas court? 

Where the common pleas judge and probate judge select the pro
bate judge as the juvenile judge, has the juvenile judge exclusive juris
diction or has the common pleas judge concurrent jurisdiction? 

I would like very much to have your opinion by the first of Sep
tember, as the case where this point arises is set for trial at this date." 

Sections 1644 and 1654 General Code read: 

"Sec. 1644. 'DELINQUENT CHILD DEFINED.' 

"For the purpose of this chapter, the words 'delinquent child,- in
cludes any child under 18 years of age who violates a law of this state, 
or a city or village ordinance, or who is incorrigible; or who knowingly 
associates with thieves, vicious or immoral persons; or who is growing 
up in idleness or crime; or who knowingly visits or enters a house of 
ill repute; or who knowingly patronizes or visits a policy shop or 
place where any gambling device or gambling scheme is, or shall be, 
operated or conducted; or who patronizes or visits a saloon or dram shop 
where intoxicating _liquors are sold; or who patronizes or visits a pub
lic pool or billiard room or bucket shop; or who wanders about the 
streets in the night time; or who wanders about railroad yards or tracks, 
or jumps or catches on to a moving train, traction or street car, or enters 
a car or engine without lawful authority, or who uses vile, obscene, 
vulgar, profane or indecent language; or who is guilty of immoral 
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conduct; or who uses cigarettes, cigarette wrapper or substitute for 
either, or cigars, or tobacco; or who visits or frequents any theater, 
gallery, penny arcade or moving picture show where lewd, vulgar or 
indecent pictures, exhibitions or performances are displayed, exhibited 
or given, or who is an habitual truant; or who uses any injurious or 
narcotic drug. A child committing any of the acts herein mentioned 
shall be deemed a juvenile delinquent person, and be proceeded against 
in the manner hereinafter provided. 

"Sec. 1654. Whoever abuses a child or aids, abets, induces, causes, 
encourages or contributes toward the dependency, neglect or delin
quency, as herein defined, of a minor under the age of 18 years, or acts 
in a way tending to cause delinquency in such minor, shall be fined not 
less than ten dollars, nor more than one thousand dollars or imprisoned 
not less than ten days nor more than one year, or both. If in his judg
ment it is for the best interest of a delinquent minor, under the age 
of 18 years, the judge may impose a fine upon such delinquent not ex
ceeding ten dollars, and he may order such person to stand committed 
until fine and costs are paid.'' 

It will be noted that section 1644 provides that a juvenile under 18 years 
of age who violates a village ordinance, shall be deemed a delinquent child, and 
section 1654 provides: 

"If in his judgment it is for the best interests of a delinquent minor, 
under the age of eighteen years, the judge may impose a fine upon such 
delinquent not exceeding ten dollars, and he may order such person to 
stand committed until 1ine and costs are paid." 

In answer, therefore, to your first question, I WIOUld advise that the juvenile 
court may impose upon this juvenile a fine of n9t to exceed $10.00, as provided 
by section 1654, after the court has found the juvenile to be a delinquent. 

Answering your second question, beg to advise that no means of appealing 
or prosecuting error from the juvenile court has been provided by the legisla
ture, therefore none exists. 

In In re Frank Januezewski, 10 0. L. R., 151, this fact was argued in 
support of the claim that the statute was invalid, but the court said: 

"Nor is there any merit in the contention that the petitioner's rights 
were invaded because the statute did not afford him the opportunity 
of appealing or prosecuting error from the judgment of the juvenile 
court. It is a settled rule in Ohio that there can be no appeal or pro
ceedings in error from the judgment of one judicial tribunal to another, 
unless the right thereto is given by statute. (Barr v. Closterman, 1 
Ohio C. C., 387; Karb v. State, 54 Ohio St., 383.) It follows, therefore, 
that a federal court may not hold the statute invalid because it contains 
no provision for appeal or the prosecution of error. * • • " * * It 
is not urged and cannot be successfully maintained that a laxer rule 
obtains in distinctly criminal cases than in those of a civil or quasi
criminal nature." 

Referring to your third question, as to whether or not a juvenile judge has 
exclusive jurisdiction in such a case as you submit, I beg to refer to an opinion 
rendered by Hon. Timothy S. Hogan, on November 13, 1914, to Hon. Homer E. 
Johnson, prosecuting attorney, Marion, Ohio, and found in the Annual Report 
of the Attorney General for 1914, Vol. 2, in which be held that "the juvenile 
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court and not the justice of the peace has jurisdiction over boys under 18 years 
of age arrested for violation of the hunting law." In that opinion Mr. Hogan 
said: 

"There seems to be only one case in which the legislature provided 
for the jurisdiction of any other court than the juvenile court over 
minors under 18 years of age. That provision is found in section 1681, 
G. C., which says that when a delinquent child is charged with the 
commission of a felony, the juvenile judge may bind such minor over 
to the court of common pleas to be proceeded against there in the same 
manner as any other person charged with a felony. Where such minor 
under the age of 18 is charged with a felony, the case would first be 
brought before the juvenile judge; and it seems to me that such judge 
has the exercise of a sound discretion whether .the case should be trans
ferred to the court of common pleas. 

"Therefore, it is my opinion that the state of Ohio, in the valid 
exercise of its police powers, intended by the act creating what is 
known as the 'juvenile court' to give to and vest in such court the ex
clusive jurisdiction over and with respect to minors under the age of 
18 years of age, with the exception in regard to felonies, as provided in 
section 1681 G. C. If the jurisdiction of the justice of the peace, judges 
of the police court and mayors of villages were made concurrent with 
the jurisdiction of the juvenile court, the purpose and spirit of the act 
would be defeated. It therefore follows that in case referred to in your 
letter, the justice of the peace had no authority to retain and hear the 
same." 

I also would refer you to an opinion rendered by Hon. Edward C. Turner, 
on June 14, 1915, found in Opinions of the Attorney General for 1915, Vol. 2, 1022, 
in which he held that "A mayor has no jurisdiction to dispose of a case against 
a minor under 18 years of age other than to transfer the case to the juvenile 
judge." In that opinion Mr. Turner said in part: 

"It is my opinion, therefore, that under the provisions of section 
1659 of the General Code, as amended and quoted above, the juvenile 
judge has exclusive jurisdiction to try and dispose of cases involving 
violations of law by minors under the age of 18 years, subject to the 
exceptions made in section 1681 of the General Code; and that while a 
mayor has no jurisdiction to finally dispose of such a case, he is, by the 
provisions of section 1659 of the General Code, authorized to transfer 
the case to the juvenile judge, it then becoming the duty of the officer 
having the minor in charge to take him before such juvenile judge. 

"Section 1659 of the General Code, quoted above, does not specific
ally mention mayors; however, there can be no question but that it was 
the intention of the legislature to vest the jurisdiction over minors 
under the age of 18 years in the juvenile court for final disposition, 
except when the charge involving such minor was a felony. Therefore 
a mayor has no jurisdiction to dispose 9f a juvenile case brought before 
him other than to transfer it to the juvenile judge of the county." 

I agree with these views of Mr. Hogan and Mr. Turner, and advise you that 
the juvenile court has exclusive jurisdiction in the case you submit in your 
communication. It therefore follows that the common pleas judge is without 
jurisdiction. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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557. 

SECRET SERVICE OFFICER-PROSECUTING ATTORNEY MAY EMPLOY 
AND PAY FROM FURTHERANCE OF JUSTICE FUND-NO AUTHORITY 
FOR TWO OR MORE COUNTIES TO HIRE SUCH AN OFFICER JOINTLY. 

1. A prosecuting attorney may expend from his "furtherance of justice" 
fund (section 3004 G. 0.) for secret service work, when a regular secret service 
of/leer provided by section 2915-1 G. a. is not serving, or in addition to such 
services. 

2. There is no provision of latv tor tu;o or more counties tiJ join in employ· 
ing a secret service officer. 

COLUl\IBUS, OHIO, August 27, 1917. 

Hox. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 
DEAR SIB:-In your request for my opinion you submit the following: 

"(1.) In a county in which a secret service officer is appointed 
under the provisions of statute for a month at a time, there probably 
being something like three appointments during the year, is the prose
cuting attorney authorized to expend for secret service work any part 
of the funds in his hands under section 3004 of the General Code, 
when such work is done at a time when there is no secret service officer 
serving? That is, after the expiration of one monthiy appointment 
and before the making of another appointment? 

"The statute provides that the compensation of a secret service 
officer when appointed under the law shall not be less than one hundred 
and twenty-five dollars per month during the time actually employed; 
that the total amount so expended in a year shall not exceed one-half 
of the prosecuting attorney's salary. It will thus be seen that it is 
impossible in a county in which the salary of a prosecuting attorney is 
$1,350.00 per year for a secret service officer to be appointed and con
stantly employed during the entire year, under the provisions of law 
providing for such appointments. 

" ( 2.) I desire to inquire whether or not there is any legal manner 
in which two or three counties, acting together, may secure the services 
of a secret service man for the entire year. If so, what procedure is 
necessary." 

Two questions are contained in the above statement: First, in a county in 
which a secret service officer is appointed under the provisions of section 
2915-1 of the General Code, for a month at a time but not regularly, can the 
prosecuting attorney expend a portion of the funds in his hands under section 
3004 G. C. for secret service work while the officer appointed under section 
2915-1 is not working? Second, is there any legal manner in which two or 
more counties, acting together, can secure the services of a secret service man 
for the entire year? 

Section 2915-1 of the General Code provides: 

"The prosecuting attorney may appoint a secret service officer whose 
duty it shall be to aid him in the collection and discovery of evidence 
to be used in the trial of criminal cases and matters of a criminal 
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nature. Such appointment shall be made for such term as the prosecut
ing attorney may deem advisable, and subject to termination at any 
time by such prosecuting attorney. The compensation of said officer 
shall be fixed by the judge of the court of common pleas of the county 
in which the appointment is made, or if there be more than one judge, 
by the judges of such court in such county in joint session, and shall 
not be less than one hundred and twenty-five dollars per month for the 
time actually occupied in such service nor more than one-half of the 
official salary of the prosecuting attorney for a year, payable monthly, 
out of the county fund, upon the warrant of the county auditor." 

Section 3004 G. C. provides in part: 

"There shall be allowed annually to the prosecuting attorney, in 
addition to .his salary and to the allowance provided by section 2914, 
an amount equal to one-half the official salary, to provide tor expenses 
which may be incurred by him in the performance of his official duties 
and in the furtherance of justice, not otherwise provided for. Upon 
the order of the prosecuting attorney the county auditor shall draw his 
warrant upon the county treasurer, payable to the prosecuting attorney 
or such other person as the order designates, for such amount as the 
order requires, not exceeding the amount provided for herein, and to 
be paid out of the general fund of the county. • • *" 

That is, the above provisions of law permit the prosecuting attorney, if 
he deems it advisable, the right to appoint a !lecret service officer, and it shall 
be the duty of such secret service officer to aid the prosecuting attorney in the 
collection and discovery of evidEnce to be used in the trial of criminal 
cases and in matters of a criminal nature. The prosecuting attorney may 
designate the term of such secret service officer and may make such terms of 
such length as he deems advisable, subject, however, to be terminated 
at any time by the prosecuting attorney. When a secret service officer is so 
appointed by the prosecuting attorney, the compensation of such officer shall be 
fixed by the judge of the court of common pleas of the county in which such 
appointment is made, or if tb:ere be more than one judge of the court of com· 
mon pleas of such county, then such salary shall be fixed by the judges of such 
court of common pleas of the county in which such appointment is made and 
such judges shall fix such compensation in joint session; and the salary so fixed, 
whether fixed by the single judge or by the judges joint session, as the case may 
be, shall not be less than $125.00 ·per month for the time actually occupied in 
the services so performed by such secret service officer, nor shall such salary so 
fixed be more than one-half of the official salary of the prosecuting attorney 
during any year. Such salary shall be paid monthly out of the county funds of 
such county and upon warrants of the county auditor. But if such prosecuting 
attorney appoints no such secret service officer, under the provisions of section 
2915-1 G. C., or if for any other reason in the furtherance of justice it is neces
sary for the prosecuting attorney to secure the services of a secret service 
officer in the performance of his official duties, then such prosecuting attorney 
shall be allowed to use the fund provided for in section 3004 G. C. to cover such 
expense. Even if a secret service officer is appointed by the prosecuting attor
ney in any county, as provided by section 2915-1 G. C., and a condition arises 
which warrants further or other secret service for the prosecuting attorney in 
the performance of his official duties, and in the furtherance of justice, then 
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and under such conditions the prosecuting attorney is allowed to also use the 
funds provided by section 3004 to cover the expenses of such services, if any 
there be. 

In other words, section 2915·1 provides for the appointment of a secret 
service officer whose salary shall be paid out of the county fund, under the 
conditions above mentioned, and section 3004 G. C. provides a fund which is 
placed at the disposal of the prosecuting attorney to be used in the performance 
of his official duties and in the furtherance of justice. 

The two matters are separate and distinct. Both can be usea at the same 
time; neither need be used at any time if the conditions warrant such non-use. 

My predecessor, Hon. Edward C. Turner, held in Opinion No. 1872, Opinions 
of the Attorney-General for 1916, volume 2, p. 1453, that the allowance made to 
a prosecuting attorney, under the provisions of section 3004 G. C., may be 
expended in the employment of a person or persons to procure evidence against 
violations of the law regulating the speed of motor vehicles, said evidence to be 
used before a grand jury or in the prosecution of said violations, if no secret 
service officer has been appointed by the prosecuting attorney under the provi
sions of section 2915-1 G. C., and if such secret service officer has been appointed 
said expenditure, aforesaid, may be made in addition to the services of such 
secret service officer. 

Said official further held in Opinion No. 10, found in Vol. 1, Opinions of the 
Attorney-General for 1915, p. 16, that the evident purpose of the enactment of 
section 3004 G. C. was to place at the disposal of the prosecuting attorney a 
sum of money which he might expend in such manner as to render partial 
secrecy at the time when the expenses were incurred, and also add a requirement 
tli.at on or before the first Monday of the year following he should render a 
statement under oath of the manner of his expenditures; that the statute con
templates two methods by which the special fund may be drawn from the treas
ury and expended by the prosecuting attorney. 

(1.) He may secure from the <'Onnt.y aurlitor a warrant for all or a portion 
of the amount to which he is entitled, after having given bond and securing its 
approval by the court; or 

(2.) He may leave the entire amount in the county treasury and issue his 
order to the county auditor for each separate expenditure of money. 

In no event does the statute contemplate that a court shall exercise any 
jurisdiction or have any control over this fund, other than to approve the bond 
when submitted, said official giving it as his opinion therefore that after a bond 

· is given and has been approved by the court, the prosecuting attorney may with
draw either all or a portion of the amount to which he Is entitled, and expend 
it in such a manner as is contemplated by the section in the furtherance of jus
tice, and the court has no jurisdiction over the amount to be so drawn. 

Again, in Opinion No. 260, Vol. 1 of the Opinions of the Attorney-General 
for 1915, p. 491, the same official held, in a matter wherein the prosecuting at
torney had secured the attendance of witnesses from a foreign state, that: 

"If you wlll have the subpoenas issued and you mail them to the 
witnesses you may then have their attendance, and mileage from the 
state line, paid by order of the court, showing that the witnesses came 
upon the call of the prosecuting attorney, and taxed as costs in. the case. 
Any deficiency in the amount of their actual mileage is a proper charge 
against your 'in furtherance of justice tuna· under section 3004 G. C." 
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:\Iy predecessor, Hon. Timothy S. Hogan, held in Opinion No. 789, Vol. 1, 
Annual Report of the Attorney-General for 1914, p. 270: 

"The question presents itself as to the meaning of 'not otherwise 
provided for.' Does it mean not otherwise provided for in Jaw, or not 
otherwise provided for in fact? Suppose the prosecuting attorney had 

. not proceeded agreeably to section 2915·1 and had not appointed a secret 
service officer under that section. May it then be said that we have an 
application of 'not otherwise provided for' in section 3004? I should 
be inclined ordinarily to hold that the expression, 'not otherwise pro
vided for,' was a legal expression and did not relate to a fact, but I am 
loath to come to a conclusion that would unnecessarily put the greater 
expense upon the county; and, too, I can conceive of a situation in 
which the prosecuting attorney might have his 1·egular detective em
ployed under section 2915-1 occupied and a situation would ari§e wherein 
it would be advisable in the furtherance of justice to employ a detective 
tmder section 3004 tor special purposes. 

"On the whole, I am not able to see any objection to the action of 
the prosecuting attorney who is prompted by considerations of economy 
to proceed under section 3004. Certain it is that the chief guiding offi
cial in transactions under either section is the prosecuting attorney. 
Certain it is, also, that either section gives hint the right to employ a 
detective." 

The same official held in Opinion No. 836, Vol. 1, Annual Report of the 
Attorney-General for 1914, p. 399: 

"A prosecuting attorney who is employing a secret service officer 
regularly under section 2915-1, General Code, may employ another secret 
service officer when necessary under the provisions of section 3004, Gen
eral Code.'' 

So that, answering your first question, I advise you that in a county in 
which a secret service officer is appointed under the provisions ·of General Code 
section 2915-1 for a month at a time, but not regularly for the full year, the 
prosecuting attorney may use from the fund provided for under section 3004 
G. C. whatever is necessary to cover the expenses of secret service for such 
prosecuting attorney in the performance of his official duties and in the fur
therance of justice while such officer provided for in section 2915-1 G. C. is not 
serving. 

Coming now to your second question: Section 2915-1, above quoted, pro
vides a plan of procedure in the appointment of a secret service officer for one 
county only. The statute does not provide that the prosecuting attorneys of 
two or more counties may appoint, or that the common pleas judges of two or 
more counties may fix the salary of such secret service officers so appointed, but 
the entire section limits the act of appointing a secret service officer to each or 
any county. In the performance of such acts prosecuting attorneys and com
mon pleas judges have only such powers as are specifically granted them by 
statute, and the statute limits the same to single counties. 

I must advise you, therefore, in answer to your second question, that there 
is no provision of Jaw whereby two or more counties may act jointly in secur
ing the services of a secret service man for the entire year. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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558. 

TOWNSHIP TRUSTEES AND CLERKS-CO:\IPEXSATION-BY WHAT 
LAW GOVERNED. 

The special acts in 93 0. L., 674 and 714, fixing the compensation of town
ship trustees and the township clerk of Canton township, Stark county, Ohio, are 
unconstitutional, and said officers are governed in regard to their fees by the 
provisions of section 3294 General Code as amended by the last general assem
bly, 107 0. L., 698. 

CoLU.\IBUS, 0Ino, August 25, 1917. 

Bureatt of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GE:\'TLDIEX :-On July 30, 1917, you submit the following inquiry to this 
office: 

"We respectfully call your attention to a special act fixing the com
pensation of the trustees and clerk of Canton township, Stark county, 
Ohio, as recorded in 93 0. L., 714 and 674, passed in 1898. You will note 
that the compensation therein fixed is higher than the compensation 
fixed by the general laws of the state for township clerk and township 
trustees. "\Ve also call your attention to section 3294 G. C., as amended 
107 0. L., 698. 

"Question: Will the old law referred to in 93 0. L., or the new law 
referred to in 107 0. L. govern in ascertaining the compensation of the 
trustees and clerk of Canton township?" 

The two special acts which you mention, passed in 1898, are as follows: 

"(93 0. L., 711.) Be it enacted by the general assembly of the state 
of Ohio, That the township trustees of Canton township, Stark county, 
Ohio, may receive as compensation, at one dollar and fifty cents for 
each day's service, a sum not to exceed three hundred dollars each in 
any one year, to be paid out of the township treasury; including serv
ices in connection with• the poor. 

"(93 0. L., 674.) Be it enacted by the general assembly of the state 
of Ohio, That the township trustees of Canton township, Stark county, 
Ohio, may allow the clerk thereof a compensation not to exceed two 
hundred dollars in any one year, to be paid out of the township treas
ury." 

The amendment of section 3294 General Code by the last general assembly 
(107 0. L., 698) would have no effect on these two special acts if they were 
valid before. The amendment makes no practical change in the law except as to 
the fixing of the maximum amount that each of the officials may draw in the 
year, and in no other manner would change the status of the trustees or clerks 
as they stood prior to its enactment. 

Since 1898, when these special acts were passed, there has been an entire 
revulsion of opinion upon the subject of special legislation by the supreme 
court. For several years after the enactment such special acts were frequently 
passed and were observed without criticism or comment. In 1902, however, the 
court settled the interpretation of section 26 of article II of the constitution 
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requiring that all Jaws of a general nature shall have a uniform application 
throughout the state. In the case of State ex rei. v. Spellmire et al., 67 0. S., 
77, Burket, J., in his opinion collated and distinguished the different cases un
hesitatingly, overruling those which went to the limit of liberality in such 
legislafion. In this case it was decided that a special school district could not 
be created by a special act of the legislature. 

Just previous to that, however, in the same year, the court composed of the 
same judges, had rendered a decision ~ore directly in point in the present in
stance (State ex rei. Guilbert v. Yates, 66 0. S., 546). The only difference in 
the facts of this case and the instant matter is that that was in reference to 
county officers and this in reference to township officers, a circumstance of no 
consequence. The syllabus of the case is as follows: 

"1. County officers are not local officers, but are a part of the per
manent organization of the government of the state, and the subject of 
compensation to county officers is not local in its nature, and an act of 
the general assembly upon that subject is a law of a general nature 
which inust operate uniformly throughout the state. Pearson et al., v. 
Stephens et al., 56 Ohio St., 126, overruled. 

"2. The 'act relating to the duties and compensation of certain 
county officers in Pickaway county,' passed April 22, 1896 (92 0. L., 597), 
and the act amending sections 1, 2 and 5, thereof, passed March 29, 
1898 (93 0. L., 507), are unconstitutional, being in conflict with the first 
clause of section 26, article II, of the constitution." 

Speaking of a former case in which such special legislation had been sus
tained, Davis, J., speaking for the court, said: 

""' * We are constrained to, and do unhesitatingly, overrule the 
case of Pearson et al v. Stephens, because the doctrine therein declared, 
that local legislation on the subject of the compensation of county offi
cers is constitutional, is exactly the opposite of our deliberately 
formed convictions." 

A perusal of these two cases is sufficient to save time in going through all 
the cases on the subject, as all are briefly stated and considered in the two· 
opinions. 

It is the duty of all state departments, including this, to indulge every in
tendment in favor of the validity and constitutionality of the acts of the legis
lature. In reference to the subject of your inquiry, however, the question is so 
absolutely and emphatically settled by the decisions of the supreme court ex
pressed in such positive terms and with such final decision that no question is 
left for consideration. The two acts cited in your inquiry are so plainly within 
the operation of the decisions of the supreme court that there is nothing left 
but to advise you that they are unconstitutional, and although believed to have 
been constitutional at the time of their enactment and acquiesced in as valid 
and constitutional for some years afterwards, they never were constitutional; 
on the contrary they were absolutely void and of no effect from the very date 
of their enactment, and should at once be disregarded, and the officials of this 
township should be held, in the future at least, to be under the operation of 
the general laws upon the subject of fees in common with all other townships 
of the state. Very truly yours, 

JoSEPH ::\fcGHEE, 
Attorney-General. 
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559. 

SECTION 1465·61 G. C.-RELATING TO PAY:\lENT OF PRE:\HUMS INTO 
STATE INSURANCE FUND BY CONTRACTORS-DOES NOT AFFECT 
CONTRACTS ENTERED INTO PREVIOUS TO JULY 1, 1917. 

Section 1465·61, passed March 30, 1917, (107 0. L. 157) aoes not affect con
tracts entered into prior to July 1, 1917, ana uncompleted at time this act took 
effect. 

COLU.:VIBUS, OHIO, August 27, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLE::'llEX:-1 liave your letter of July 18th, requesting my opinion in 

regard to amended section 1465-61, sub-section 3, of the General Code of Ohio, 
which was passed March 20th, 1917, and filed in the office of the secretary of 
state on March 30th, 1917 (107 0. L., 157, at 159), and which reads as follows: 

"Sec. 1465-61. The terms 'employe,' 'workman' and 'operative' as 
used in this act, shall be construed to mean • •. 

"3. Every person in the service of any independent contractor or 
sub-contractor who has failed to pay into the state insurance fund the 
amount of premium determined and fixed by the industrial commission 
of Ohio for his employment or occupation, or to elect to pay compensa
tion direct to his injured and to the dependents of his killed employes, 
as provided in section 1465-69, General Code, shall be considered as the 
employe of the person who has entered into a contract, whether written 
or verbal, with such independent contractor unless such employes, or 

their legal representatives or beneficiaries elect, after injury or death, 
to regard such independent contractor as the employer." 

This act went into effect July 1st, 1917. 
You request my opinion as to whether or not this section as amended applies 

to or affects contracts entered into previously to July 1st, 1917, and which are 
uncompleted at the time the above section went into operation. 

I am of the opinion that this section does not apply to or affect contracts 
entered into previous to July 1st, 1917, and which are yet uncompleted. 

Section 28 of article II of the constitution of Ohio provides; 

"The general assembly shall have no power to pass retroactive 
laws, or laws impairing the obligation of contracts; but may, by gen
eral laws, authorize courts to carry into effect, upon such terms as 
shall be just and equitable, the manifest intention of parties, and offi
cers, by curing omissions, defects and errors, in instruments and pro
ceedings, arising out of their want of conformity with the laws of this 
state." 

The supreme court, in Raridon v. Holden et al., 15 0. S., 207, adopted 
Justice Story's definition of the word "retroactive" to be as follows: 

"Upon principle, every statute which takes away or impairs vested 
rights, acquired under existing laws, or create a new obligation, im
poses a new duty, or attaches a new disability, in respect to transac
tions or considerations already past must be deemed retroactive." 

The words "retrospective'' and "retroactive," as applied to statutes of this 
character, seem to be synonymous. 
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It seems clear then that this section, if applied to contracts entered into 
previous to July 1st, 1917, would create a new obligation and impose a new 
duty with reference to such contract and hence would contravene section 28 of 
article II of the constitution of Ohio and would therefore be null and void. 

560. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROPRIATIONS-H. B. 701 (106 0. L., 751) REMAINING UNEXPENDED 
ON JULY 1, 1917-TO WHAT EXTENT REAPPROPRIATED IN H. B. 584 
(107 0. L. 187). 

Balance of appropriations made in H.· B. 701 (106 0. L. 751) remaining 
unexpended on July 1, 1917, are only reappropriated by section 9 of H. B. 584 
(107 0. L. 187) to the extent ot contingent liabilities existing on said date. 

CoLU:>~rBus, OHIO, August 27, 1917. 

The P1tblic Utilities Commission of Ohio, Columbus, Ohio. 

GEXTLEMEN:-On August 8, 1917, I received a communication from you as 
follows: 

"A consideration of your Opinion No. 493 of the third inst. holding 
that Mr. L. K. Langdon may be paid the difference between a salary at 
the rate of $6,000.00 per annum, and the salary he received at the rate 
of $4,500.00 per annum, during his incumbency of office, presents a new 
question, which we beg to herewith submit for your consideration and 
advice. 

"Does this commission possess authority to pay to Mr. Langdon 
any part of this salary out of monies which may be available, or should 
Mr. Langdon apply to the emergency board or the assembly for an 
appropriation covering the whole sum?'' 

In Opinion No. 493 I held that Mr. Langdon was entitled to a salary of 
$6,000.00 per year for services as member of the public utilities commission 
from the date upon which he was appointed, namely, May 27, 1915, up until 
the time that his term expired, namely, February 1, 1917. It appears, however, 
from the communication upon which Opinion No. 493 was based that Mr. Lang
don received salary at the rate of $6,000.00 only until the eighth day of June, 
1915, after which he was paid at the rate of $4,500.00 until the expiration of 
his term, making a total balance due him of $2,470.83. 

It appears from the auditor of state's record that from June 8, 1915, to July 
1, 1915, there was a balance due Mr. Langdon in the sum of $95.83. 

House Bill No. 314 (106 0. L. 33) appropriated for current expenses of the 
state government for the period beginning January 16, 1915, and ending June 
30, 1915, known as the short term budget bill. Section 6 thereof (106 0. L. 
101) provided: 

"All liabilities incurred on or before June 30, 1915, shall be paid 
from appropriations herein provided in section 1." 

There' ·was appropriated for the salaries of the three commissioners the 
sum of $6,750.00 (106 0. L. 85). This act was passed on March 12, 1915, 
approved the same day and filed on the same day in the office of tile secretary 
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of state. The appropriation would therefore lapse on the 12th day of March, 
1917. There was $287.52 left of the appropriation foregoing mentioned, but the 
same lapsed, as before stated, on March 12, 1917. Therefore said $287.52 
would not now be available for the payment of the $95.83 balance due Mr. 
Langdon which should have been paid from such amount, nor was said appro
priation revived by the provisions of House Bill 701 (106 0. L. 666). 

House Bill 701 was the general appropriation bill for the period beginning 
July 1, 1915, and ending June 30, 1917. In section 2 of said act it was provided 
that the sums therein set out "shall not be expended to pay liabilities or 
deficiencies existing prior to July 1, 1915, or incurred subsequent to June 30, 
1917." 

In section 2 of said act there was appropriated to the public utilities com
mission for the salaries of the three commissioners the sum of $15,000, and in 
section 3 of said act (106 0. L. 751) it was provided that the moneys appro
priated in section 3 "shall not be expended to pay liabilities or deficiencies 
existing prior to July 1, 1916, or incurred subsequent to June 30, 1917," and in 
said section 3 there was likewise appropriated for the three commissioners of 
the public utilities commission the sum of $15,000.00. 

From July 1, 1915 to July 1, 1916, there was a balance due Mr. Langdon of 
$1,500.00, and from July 1, 1916, to February 1, 1917, there wa$ a balance due 
Mr. Langdon of $875.00. 

Of the appropriation made in section 2 of said House Bill No. 701, there 
was on July 1, 1916, a balance in the appropriation for commissioners the sum 
of $862.50, and on July 1, 1917, there was a balance in the appropriation of 
$258.89. 

In House Bill No. 584 (107 0. L. 187), being the general appropriation bill 
-passed at the recent session of the legislature, there is a provision in section 9 
thereof, as follows: 

"Unexpended balances of all appropriations, made by the eighty-first 
general assembly, against which contingent liabilities have been law
fully incurred, are to the extent of such liabilities only hereby re
appropriated and made available for the purpose of discharging such 
contingent liabilities and for no other purpose." 

While it true that there was the sum of $1,121.39 still in the fund available 
for the payment of the salaries of the commissioners of the public utilities com
mission on July 1, 1917, nevertheless that amount lapsed into the general fund 
of the state treasury, since under no circumstances could the amount due Mr. 
Langdon be considered as a contingent liability. The amount due Mr. Lang
don is an absolute liability. 

I am therefore of the opinion that there are no funds at present available 
from which to pay the amount of the balance due Mr. Langdon upon his salary 
nor can the said amount be obtained from the emergency board. 

Section 2313 G. C. relative to the emergency board provides that in case of 
any deficiency in any of the appropriations for the expenses of an institution, 
etc., or in case of an emergency requiring the expenditure of money not 
specifically provided by law, application may be made to the emergency board. 
The amount due Mr. Langdon cannot be considered as being a deficiency in the 
appropriation nor is it a case of an emergency. I am therefo-re of the opinion 
that the emergency board cannot allow the amount. The only way, therefore, 
for the claim of Mr. Langdon to be paid is by an appropriation made in his 
behalf by the legislature. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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561. 

DISAPPROVAL-RIGHT OF WAY GRANTED BY STATE TO THE ATHENS 
ELECTRIC COMPANY. 

CoLu~rBus. OHIO, August 27, 1917. 

The Ohio Bom·d of Adrninistration, Oolttrnbus, Ohio. 
GEXTLE~IEx:-On August 1, 1917, you submitted a grant of right of way 

made by the state of Ohio to The Athens Electric Company across certain lands 
of the state, for approval or comment. The preamble of this grant recites that 
it is under the act of February 16, 1915, which act is found in Vol. 106 Ohjo 
Laws, at page 7, the first and second sections of the same being as follows: 

"Sec. 1. That The Hocking Power Company, its successors and 
assigns be given the right to enter in and upon such part or parts of 
said Outlots Nos. 51 and 56 in said city of Athens and to construct, 
maintain and operate thereon an electrical transmission line consisting 
of poles, wires, cross arms, insulators and other material and equipment, 
that it be used for transmission line only and locate the same as may 
be agreed upon by said state board ·of administration upon the payment 
to the state of such sums of money ·as may be agreed upon by said 
board of administration and said The Hocking Power Company. 

"Sec. 2. The state board of administration is also hereby empow· 
ered to convey such right or rights to said The Hocking Power Com
pany, its successors and assigns by deed or other proper instrument in 
writing, said conveyance to be made in the name of the state by said 
board; provided, however, that such instrument shall contain a condi
tion that the state of Ohio shall not be liable to any person for any in
jury that may result from the construction, maintenance or operation 
of said transmission line across said premises." 

The description in the grant consists of a single line having, of course, one 
dimension. It is preceded by the statement that it is to be located along the 
following route: 

"Being a part of said Outlots Nos. 51 and 56 in said city of Athens." 

and continues, giving the location of a line across said lots. 
Being only a line and having no width it is, strictly speaking, no part of 

the lots in question. This fact would not affect the grant, but it does leave the 
other necessary dimension-width-uncertain and to be determined by the test 
of reasonable necessity-about which, as to the width necessary Jo use for the 
purpose of the grant, or the amount of ground necessary to use in the con
struction and maintenance of the apparatus of the grantee, difference of opin
ion might exist at the present or in the future. This does not affect the valid
ity of the grant, but it would be better to have its subject matter fully set 
forth in the instrument creating it, than to leave it for determination otherwise. 

A stipulation is contained in the grant that the electric transmission line 
shall be used for a transmission line onlY. No penalty or consequence is 
attached to any misuse or other use of the grounds. This is exactly in accord
ance with what the special act provides, but it would not be inconsistent with 
the terms of that act to protect the state by a clause of forfeiture in event of any 
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other use. Without such clause the only remedy the state has would be mere 
prevention by injunction or otherwise of such use for other purposes. This, 
likewise, does not affect the validity of the grant, but it is a precaution and 
protection against violation of its terms that ought to be included in the in. 
strument. 

There is a further stipulation that the conveyance is made subject to the 
condition that the state of Ohio shall not be liable to any person for any injury 
that may result from the construction, maintenance and operation of said trans. 
mission line across said premises. This clause also is exactly in accordance 
with what is specified in the act, but it is of no benefit to the state and has no 
effect whatever, beng merely a stipulation between two persons attempting to 
bind a third. The state could not escape any liability to an injured person by 
any agreement that it might have with this company. If protection be desired 
it could be obtained by a stipulation to the effect that the company would save 
the state.harmless, or would repay any damages that the state might incur. It 
is not at all probable that the state would ever become liable for such damages 
as the state is not maintaining the transmission line, but only permitting 
another to erect it across its property. However, if there be such possible 
liability and protection is sought against It, it is not secured by this provision, 
but could be by substituting the one above, and this would not be inconsistent 
with the terms of the act. 

There is one other and serious defect in this conveyance. The statute 
above quoted requires the board of administration to make the grant only upon 
the payment of such sums of money as may be agreed upon. It might be 
argued that the word "sums" being in the plural, should be construed as 
requiring payment of rent from time to time, or periodically. However, admit
ting that the construction may be othetwlse and that the statute would be 
complied wih by a single payment, the sum ought to be named, and its receipt 
acknowledged in the conveyance itself, otherwise it has the appearance of being 
made without consideration and in violation of the terms of the enabling statute. 

For the above reasons said instrument is returned without approval. 
Very truly yours, 

JosEPH McGHEE, 
.Attorney-General. 
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562. 

I:\fPROVE:\1ENT OF INTER-COUNTY HIGHWAY OR "'fAIN MARKET ROAD 
UPON COUNTY LINE-APPLICATION FOR STATE AID-ADVERTISE
MENT FOR BIDS-WHEN FINAL RESOLUTIONS SHOULD BE EN
TERED INTo-APPORTIONMENT OF COST BETWEEN COUNTIES
WHEN CERTIFICATE OF AUDITOR SHOULD BE FILED. 

1. While section 1220 G. a. may contemplate that, in the i1nprovement of 
an inter-county highway or main market road upon a county line, com1ty com
missionm·s at the counties interested should make a joint application tor state 
aid, yet where the board of county com·missioners at each county separately 
makes application tor the same improvement, and aid is given for the same by 
the state, and final resolutions are entered into by the cotmties mtd a contract 
let tor the i1nprovement, the tact that a joint application was not made cannot 
avail anyone and especially the contractor himself. 

2. The language ttsed in section 1206 G. a. is really susceptible of the 
construction that advertisement for bids tor an improvement of a highway 
located on the county line may be made in two newspapers published in either 
county interested in the improvement. 

3. The mere tact that in the specifications and advertisement for bids the 
road was referred to as lying entirely in one county, rather than on the line 
between the counties, cannot be complained of by anyone, and especially the 
contractor, when the description of the road was sufficiently clear to indicate 
its location and the work to be done under the contract entered into by and 
between the state and the contractor. 

4. While logically and natttrally, and ttnder the provisions of section 1206 
G. a., the final resolutions of the county commissioners should be entered into 
before advertising for bids, yet where advertisement is made and bids submitted 
and the contract awarded, no one can be heard to complain that the logical order 
was not foilowed, provided the county or counties later assumed their share of 
the cost and expense of the improvement. 

5. The cost and expense of the improvement under the provisions of section 
1211 G. 0. need not be apportioned to the different counties, townships and abut
ting property owners until the completion of the improvement. 

6. The certificate of the county auditor, filed with the cottnty commission
ers in accordance with section 5660 G. a. before they adopted the resolution to 
assume the cotmty's share of the cost and expense of the improvement, and the 
final resolution adopted by the county commissioners upon the faith ot said cer
tificate, are sufficient authority to warrant the state highway commissioner in 
proceeding to let the contract for an intprovement under the provisions at sec
tion 1218 G. 0. 

CoLUMBUS, OHio, August 27, 1917. 

Honorable Clinton Gowen, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of July 24, 1917, ,which communi
cation reads as follows : 

"On Friday last Mr. James G. Stewart, representing The Jones 
Construction Company, called at this office and stated to me that he 
believed the agreement between this department and the above com
pany for the improvement of section J-48 of the Salem-Alliance road, 
I. C. H. 84 in Columbiana and Mahoning counties, is not a valid con-
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tract. The contractor has already entered upon the work and we have 
been urging upon him the necessity of prosecuting it vigorously. Repre
sentative citizens from the community in which the above improve
ment lies have called at this office and expressed a desire to assist in 
any way possible in the early completion of the work, inasmuch as the 
improvement of the road this year is of very substantial importance to 
the local industries. Mr. Stewart requested that I ask for an opinion 
from your office as to the legality of our agreement, to which request 
I assented, and am therefore attaching hereto a copy of his letter to me 
on behalf of The Jones Construction Company. I shall be glad to 
hand you our file or such part of it as you desire for examination at 
any time, and ask that you give this matter such early consideration 
as the press of other business in your office will permit." 

There is a great amount of correspondence also in reference to the matter 
about which you write, which correspondence I have examined carefully, but the 
same is too lengthy to set out in this opinion. However, from your com
munication and from the correspondence which I have examined, I gather the 
following facts, and upon these facts I am basing my opinion. 

The Jones Construction Company of Mt. Vernon, Ohio, entered into a 
contract with the state highway commissioner for the construction of the 
Salem-Alliance road, I. C. H. 84. This contract is dated May 19, 1916. The said 
road lies on the boundary line between Columbiana and Mahoning counties. 
The final resolution was entered into on August 10, 1916, by the county com
missioners of Mahoning county in which they agreed to pay toward the im
provement the sum of $45,250.00, and the state $250.00. 

The certificate of the county auditor to the effect that the money was in the 
treasury to take care of the obligation of the county was made on the same 
date. A final resolution was entered into on September 11, 1916, by the county 
commissioners of Columbiana county agreeing to pay toward the improvement 
the sum of $40,000.00 and the state $5,500.00. The certificate of the county 
auditor to the effect that the money was in the treasury to meet the obligation 
entered into by the county commissioners was made on the same date. 

Both of these final resolutions covered exactly the same improvement, 
namely, the improvement above designated. 

The contract, while dated August 9, 1916, was not signed by the state high
way commissioner and delivered to The Jones Construction Company until after 
the middle of September, 1916. The work on the highway was begun in the fall 
of 1916, and considerable grading was done that fall. No work has been done 
by said company since the fall of 1916. 

The Jones Construction Company now is seeking to be relieved from the 
obligations of the contract thus entered into by it with the state highway com
missioner. The said company offers a number of reasons why it feels that it 
should be so relieved. The company's attorneys, Mr. Charles H. Duncan and 
Mr. James G. Stewart, have filed a comprehensive brief in support of the claims 
made by The Jones Construction Company. These claims are set out clearly in 
the brief, and I shall consider them as set out therein. They are as follows: 

1. The company complains that no joint application for state aid was made 
by the two boards of county commissioners, as provided for in section 1220 
General Code. 

2. That no advertisement for bids was ever published in Mahoning county, 
as required by section 1206 General Code. 

20-Vol. II-A. G. 
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3. That the plans, specifications, estimates, advertisement for bids, pro
posal, contract and bond all refer to the work as being located in Columbiana 
county, none of them making any reference to the fact that the road is on the 
line between the two counties. 

4. That the bids were advertised for, opened, the lowest bidder determined 
and the contract signed by the bidder before any final resolution had been 
adopted by either board of county commissioners. 

5. That the state highway commissioner has never taken action apportion
ing the cost between the two counties, as provided in section 1220 General Code. 

6. That the county auditor's certificate of available funds in the Mahoning 
county treasury made at the time the county commissioners of that county passed 
the final resolution was false. 

I shall take these different questions in their order. 
1. Section 1220 General Code provides that the board of county commis

sioners of two or more counties interested may make application to the state 
highway commissioner for the construction, improvement, maintenance or repair 
of the inter-county highway or main market road upon a county line. 

The Jones Construction Company maintains that the language of this sec
tion indicates a joint application from the fact that the language is: "the 
board of county commissioners of two or more counties," thus indicating that it 
is the joint board that acts. 

I am of the opinion that this was the intention of the legislature in enact
ing this provision, but when the county commissioners of each county make 
application for state aid for a road located on the county line and each board 
afterwards enters into a final resolution or agreement with the state highway 
commissioner, each agreeing to assume a certain part of the cost and expense 
of the improvement, and when the state highway commissioner enters into a 
contract with someone to construct the road on the faith of this final resolution, 
then I am of the opinion that any irregularity in the matter of making appli
cation would be cured, and that especially would this be true in reference to 
the contractor himself. I do not believe that this claim of the contractor is 'Well 
taken. 

Further, in reference to this matter, I would like to call attention to the 
language used in the latter part of said section 1220, which is as follows: 

"Two or more townships may make application for state aid in 
the construction or improvement of inter-county highways or main 
market roads upon a county or township line, and all the provisions of 
law relating to an improvement upon the application of a board of 
county commissioners or two or more boards of county commissioners 
shall apply as far as applicable." 

Here we find the language that two or more townships may make applica
tion, and that the provisions of law relating to an improvement where two or 
more boards of commissioners may make application will be applicable. This 
language is almost as strong to the point that separate boards may make appli
cation as is the language used in the first part of the section, that the applica
tion must be by the joint board. 

2. The second claim made by the contractor is that the advertisement for 
bids was not in accordance with law, in that the publication was made only in 
Columbiana county papers, one a democratic newspaper and the other a repub
lican paper. 

In reference to this claim, let us turn to section 1206 General Code and 
note what provisions are made in reference to advertising, as follows: 

"* * The state highway commissioner shall advertise for bids 
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for two consecutive weeks in two newspapers of general circulation and 
of the two dominant political parties published in the county or coun
ties in which the improvement or some part thereof is located." 

This languge seems to be fairly capable of the· construction that the adver
tisement shall be made in two newspapers published either in the county or in 
the counties in which the whole improvement is located, or it may be published 
in two newspapers in a county in which some part thereof is located. A part of 
this improvement lies in Columbiana county, and it seems to me that when the 
state highway commissioner advertised in two papers of general circulation 
and of opposite politics in Columbiana county, where a part of the improve
ment lies he complies with what is a reasonable construction of said statute. 

3. The company complains for the reason that the plans, the advertise
ment, the proposal, the contract and the bond all refer to the work as being 
located in Columbiana county. 

This undoubtedly is a technical irregularity. Strictly speaking, the road 
lies in both counties with the boundary line of the counties as the center of the 
road, but I cannot see how anybody could be injured from this irregularity. 
Bidders could certainly locate the road with exactness; they would not be mis
led in any respect, and so far as I can see no one else could be injured by this 
irregularity. Certainly anybody desiring to bid would have opportunity to bid, 
and that is all that can be asked of any advertiser, and the bidder who was 
awarded the contract, contracted to do a certain amount of work according to 
-certain plans and specifications, and the fact that the half of the road lies in 
Mahoning county instead of all of it lying in Columbiana county certainly could 
have no effect Whatever in the way of influencing the bid of any person. 

Hence, I feel that while this is a technical irregularity, yet no one was in
jured thereby. 

4. The next complaint is to the point that bids were advertised for, 
opened and the lowest bidder determined, contract prepared and signed by the 
bidder before any final resolution had been adopted by thP. said county. 

In order to understand this point clearly it might be well to note the praC
tice that is followed by the state highway commissioner in reference to the 
reception of bids. It is his rule to demand that each bidder with his bid sub
mit a contract duly signed for the faithful performance of the work, together 
with a bond duly executed, guaranteeing the faithful performance of the Work, 
and this contract is always dated as of the same date as the opening of the bids. 
Hence in this case, as set out in the statement of facts, the contract is dated 
May 19, 1916, the day upon which the bids were opened, while the final reso
lutions of the county commissioners were not entered into until August 10, 1916, 
and September 11, 1916. 

The question now is as to whether this is in violation of sections 1206 and 
1218 General Code. 

Section 1218 General Code provides that: 

"No contract shall be let by the state highway commissioner 
in a case when the county commissioners or township trustees 
are to contribute a part of the cost of said improvement, unless 
the county commissioners of the county in which the improve
ment is located shall have a written agreement to assume in the 
first instance that part of the cost and expense of said improvement 
over and above the amount to be paid by the state." · 

"No contract shall be let" is the language used. It must be remembered in 
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this case that the contract was not let; that is, was not signed by the state hi~h
way commissioner and delivered to the successful bidder until some time after 
the middle ofoSeptember, 1916, which was after both final resolutions ha_d been 
entered into. Hence, I am of the opinion that the provisions of section 1218 
General Code were not violated. 

How about section 1206 of the General Code? This section reads in part: 

"Upon the receipt of a certified copy of the resolution of the county 
commissioners or township trustees, that such improvement be con
structed under the provisions of this chapter * • the state highway 
commissioner shall advertise for bids * * *.'' 

It is quite evident that the provisions of these sections were not logicallY 
follo·wed; that is, logically the final resolutions are to be entered into before 
the state highway commissioner shall advertise for bids, but here again while 
there is a mere irregularity no one could be injured thereby or suffer therefrom. 
The bidders submitted their proposals with certain plans, specifications and 
estimates in view. The fact that the final resolutions were not entered into has 
no bearing upon the matter of bidding, and if the county commissioners after
wards entered into final resolutions agreeing to assume a certain part of the 
cost and expense of the improvement, they or those whom they represent can
not complain. 

Hence, while there is an irregularity in the face of the provisions of sec
tion 1206 General Code, yet it is an irregularity of such a nature as to cause no 
one to suffer or permit anyone to complain in reference thereto. 

5. The Jones Construction Company complains that the state highway 
commissioner has never taken action apportioning the cost between the two 
counties, as provided for in section 1220 General Code, Which provides that: 

"The cost and expense of the construction of such improvement, 
over and above the amount to be paid by the state shall be equitably 
apportioned by the state highway commissioner between the counties 
interested therein." 

In connection with this I think that we ought to consider the provisions of 
section 1211 General Code, which reads as it was amended in the White-Mul
cahy act and as it practically read under the old law: 

"Upon the completion of the improvement, the state highway com
missioner shall immediately ascertain the cost and expense thereof, 
and apportion the same to the state, county, township or townships and 
abutting property." 

I think that this same provision would apply in the matter of an improve
ment located on the line between two counties, :;tnd further it must be remem
bered that each county has in the final resolutions entered into by it agreed to 
assume a certain portion of the cost and expense of the improvement. Hence, 
I am of the opinion that there is no irregularity in reference to this matter. 

6. The construction company makes the claim that the county auditor's 
certificate to the effect that money was in the treasury of Mahoning county to 
take care of its share of the cost and expense of the improvement was false. Of 
this I am not informed other than in the brief of the attorneys for the construc
tion company, but I am assuming it to be a fact. 

It is further stated in the brief that the county commissioners of Mahoning 
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county sold the bonds in March of this year to take care of its share of the cost 
and expense of the improvement. This would seem to indicate that the money 
was not in the treasury when the certificate was made. 

This is possibly the most vital question that is raised by The Jones Con
struction Company. The courts have held in numerous cases that the failure 
to make a certificate by the proper officer invalidates or makes null and void a 
contract entered into involving the expenditure of money; but there is no case 
with which I am familiar in which the court passed upon the question as to the 
effect of the proper official making a false statement in reference to the matter 
of the necessary funds being in the treasury. 

Section 5660 General Code provides that the commissioners of a county 
shall not enter into any contract unless the auditor first certifies that the 
money required for the payment of such obligation is in the treasury to the 
credit of the fund from which it is to be drawn. The certificate in this case 
was made and the contract was duly entered into in view of said certificate. 
Hence, at least with a technical construction placed upon said section, the 
county commissioners acted in accordance with the provisions of this section 
and entered into the final resolutions which were filed with the state highway 
commissioner, and at least I am of the opinion that these final resolutions 
entered into by the county commissioners were of sufficient force to warrant the 
state highway commissioner in entering into the contract with The Jones Con
struction Company. 

It must be remembered that this certificate which is questioned has nothing 
to do with the contract entered into by the state highway commissioner with 
The Jones Construction Company, but it has to do with the final resolutions of 
the county commissioners. However, I am not unmindful of the fact that section 
1218 General Code provides that no contract can thus be entered into for an 
improvement until the final resolutions of the county commissioners are filed 
with the state highway department. There is no complaint made that the 
money is not now in the treasury. The fact of the matter is that the money is 
in the treasuries of both Columbiana and Mahoning counties, and for that rea
son I am of the opinion that The Jones Construction Company has no right to 
complain in reference to this matter. 

Counsel for the company state in their brief that an injunction suit might 
be brought ·at any time by a taxpayer against the county's paying out the 
money which they are obligated to pay. It seems to me that this is too remote 
a proposition to consider. 

While, as said before, there are some irregularities in these proceedings, 
yet it seems to me that there are none of sufficient importance that a court 
would be warranted in granting relief to a taxpayer, especially when he has sat 
by until the work has progressed to the extent to which it bas now come. 

In general, I desire to say that The Jones Construction Company in this 
matter was not in any way interfered with in the matter of the progress of the 
work. They accepted the contract some time in September; they began the 
work under the contract; they received their money upon estimates made by 
the engineer, and the money today necessary to take care of the obligation 
entered into by the state highway commissioner is at hand. 

Hence, I am of the opinion that there is nothing connected with the pro
ceedings in reference to the improvement of the highway in question which 
·would warrant the state in releasing The Jones Construction Company from 
the obligations which it has assumed under the terms of the contract. 

Very truly yours, 
JOSEPH MCGHEE, 

Attorney-General. 
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563. 

MUNICIPAL CORPORATION-BOND ISSUE-NECESSARY VOTE UNDER 
SECTION 1259-LAW GOVERNING AFTER 1917 AMENDMENTs-NOT 
PART OF PROCEEDING BEFORE STATE BOARD OF HEALTH. 

Section 1259 G. 0., as amended. in 1917, must be interpreted. as requiring an 
affirmative vote on the question of the issuance of bond.s, required therein to be 
submitted. to the electors, of a majority of the electors voting at the election. 

The issuance of bonds by a municipal corporation is no part of the proceed
ing before the state board of health to compel the installation of water or 
sewage facilities. 

After the amendments of 1917 go into effect, all bond.s issued. by municipal 
corporations und.er the Bense act must be governed, by such amenctments; but 
no other· feature of the administration of the law as to proceed.ings instituted. 
prior to the amendments are affected thereby. 

COLUMBUS, OHIO, August 27, 1917. 

State Board. of Health, Oolumbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of recent date, requesting 

my opinion upon the following question: 

"In March, 1917, House Bill No. 262 was enacted, amending sections 
1249, 1250, 1251 and 1259 of the General Code, and repealing the said 
original sections. As amended, section 1259 requires that the question 
of the issuance of bonds shall be submitted to a vote of the electors. 

"Query: What affirmative vote will be required for the issuance 
of such bonds? 

"A number of proceedings under sections 1249 to 1261, inclusive, 
General Code, will have reached the following stages when the amended 
sections take effect. These may be classified as follows: 

"1. Matters concerning which complaints have been received by 
this department but no further steps taken. 

"2. Matters which have been complained of and investigated, and 
concerning which the board has adopted findings but has not issued 
orders. 

"3. Matters concerning which the board has adopted orders, which 
orders have not received approval of the governor and the attorney
general. 

"4. Matters concerning which orders duly approved by the gover
nor and the attorney-general have been issued but in which the munici
palities so ordered have not provided the necessary funds for compli
ance." 

"Query: To wha~ extent and in what manner will the said sections 
1249, 1250, 1251 and 1259 General Code, as amended, affect the fore
going proceedings?" 

Section 1259 G. C., as amended by H. B. No. 262, provides in full as follows: 

"Each municipal council, department or officer having jurisdiction 
to provide for the raising of revenues by tax levies, sale of bonds or 
otherwise, shall take all steps necessary to secure the funds for any 
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such purpose or purposes. The council of a municipality, by an affirm
ative vote of not less than two-thirds of the members elected or ap
pointed thereto, by ordinance shall issue and sell bonds in such amounts 
and denominations, for such period of time, and at such rate of inter
est, not exceeding six per cent per annum, as said council shall deter· 
mine and in the manner provided by law, in order to provide the funds 
necessary and proper to carry out and perform all of the conditions of 
said finding and order and to make and install any or all of the im· 
provements and changes herein provided, and the question of the issu
ance and sale of said bonds shall be submitted to a vote of the electors. 
When the funds are so secured, or the bonds therefor have been author
ized by the proper municipal authority, such funds shall be considered 
as in the treasury and appropriated for such particular purpose or 
purposes, and shall not be used for any other purpose. The bonds 
authorized to be issued for any such purpose or purposes, in any one 
year, shall not exceed six per cent. of the total value of all property 
in any city or village, as listed and assessed for taxation, and shall be 
in addition to the total bonded indebtedness of such city or village 
otherwise permitted by law, and as to such bonds the limitations of 
sections 3940, 3941 and 3952 of the General Code shall not in any man- · 
ner apply or prevent or delay the issuance and sale of said bonds. The 
interest and sinking fund levies on account of bonds issued under this 
section by any municipal corporation, in compliance with said orders of 
the state board of health, shall be exempt from all limitations on tax 
levies provided by sections 5649-2, 5649-3a and 5649-5b of the General 
Code." 

Prior to its amendment, this section provided that the question of the issu
ance and sale of tlle bonds should not be required to be submitted to the elec
tors, but did not provide (as it does since the amendment has gone into effect) 
that the interest and sinking fund levies on account of the bonds should be 
exempt from the limitations of what is popularly known as the Smith law. 
Evidently the general assembly, in creating the exemption from tax limita
tions, thought best to safeguard the issuance of such bonds by requiring their 
submission to a vote of the electors. It is only proper to say that these are 
not the only changes made in the section, as the limitation on the amount which 
may be issued is changed from five per cent. generally in the old section to 
six per cent. in any one year in the amended section. 

It is clear, both 'by expression and by necessary implication, that the power 
to issue bonds, corlferred upon municipal corporations by section 1259 as 
amended, is an independent substantive power. Not only do the limitations of 
the Longworth act not apply, but the procedure of the Longworth act is neces
sarily not applicable; otherwise it would not have been necessary for the leg
islature expressly to provide, as it did for the first time in the amendment of 
section 1259, by H. B. No. 262, that: 

"* • The council of a municipality, by an affirmative vote of not 
less than two-thirds of the members elected or appointed thereto, by 
ordinance shall issue and sell bonds in such amounts and denomina
tions, for such period of time, and at such rate of interest, not exceed
Ing six per cent. per annum, as said council shall determine and Jn the 
manner provided by law. • • ." 
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Here is another change as compared with the old section, for under that act 
the council is merely directed to 

"take all steps necessary to secure the funds for any such purpose or 
purposes." 

The steps to be taken must be in accordance with and under the authority 
of other statutes. But the intention to take the proceedings under section 1259 
G. C. out of the operation of the Longworth act for all purposes, is, I think, 
rather clearly manifested on the face of the section as amended. 

It follows, therefore, that merely because the somewhat analogous provi
sion of the Longworth law (sections 3943 to 3947 inc. G. C.) require a favorable 
vote of two-thirds of the voters at such election, upon the question of issuing 
bonds under that law, it does not therefore follow that the vote required 
under section 1259 G. C. shall be a two-thirds vote. It might nevertheless be 
argued that section 1259, in requiring the submission of the question to a vote 
of the electors, provides no machinery such as is elaborately set forth in sec
tions 3943 to 3947 inc. G. C. Thus it does not provide how the council or other 
department or officer shall proceed in determining to submit the question to a 
vote of the electors, no:- what shall be the duties of the deputy state supervisors 
of elections, where the election shall be held, how it shall be canvassd, when It 
shall be held, what notice thereof shall be given, nor what shall be the form of 
the ballots. 

Therefore it might be concluded that inasmuch as the legislature had not 
provided the necessary machinery in section 1259, it must have intended that 
that machinery which exists and is available for use in the most similar case, 
viz., that of the issuance of bonds under the Longworth act by vote of the peo
ple, should be followed in acting under section 1259, even though in the academic 
sense the power to act under section 1259 is separate and distinct from that 
embodied in the Longworth act. 

Even if this reasoning must be accepted and if, to save section 1259 from 
fatal ambiguity and inconsistencies and to give effect to the probable intention 
of the legislature, the submission to a vote must be in the manner provided by 
sections 3943 to 3946 inc. G. C., being a part of the Longworth act, still such a 
conclusion is not equivalent to holding that the question shall require the favor
able vote of two-thirds of the electors, as this requirement ,of section 3947 G. C. 
is, strictly speaking, not a machinery provision, but rather a substantive re
quirement. 

Ordinarily, a vote of the electors is determined by the express will of the 
majority, and in the absence of any express or implied requirement that a 
larger proportion shall vote in favor of the proposition in order to carry it, a 
majority vote is to be understood. 

However, I cannot shut my eyes to the fact that no municipal corporation 
is authorized under other existing laws to issue bonds by a vote of the electors, 
otherwise than upon the approval of two-thirds of the electors. See section 3931 
G. C., providing for the issuance of deficiency bonds. There may be exceptions, 
but it would seem to be the general policy of our state legislature to require that 
municipal bonds should be approved by two-thirds of the electors, if the ap. 
proval of the electors is required at all. 

These considerations bring the issue raised by your first question to a fine 
point. On the one hand, in order to save section 1259 G. C. from hopeless 
ambiguity, it might be regarded as necessary to read at least part of the machin
ery provisions of the Longworth act into the section. The requirement in the 
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Longworth act, that two-thirds of the electors shall vote favorably on the 
proposition, is very closely connected with such machinery provisions, and in 
one sense may be said to be a part of it; also it may fairly be said to be the 
general policy of the state to require the concurrence of two-thirds of the elec
tors of a corporation, in order to sustain the issuance of bonds when such ques
tion is submitted to the electors. 

On the other hand we have the facts that section 1259 G. C. embodies what 
is in its essence at least an independent, substantive power to issue bonds, and 
that by its silence, respecting the vote which shall be required on the part of 
the electors to authorize such issuance, it brings into play the general principle 
that a majority vote alone is sufficient. 

I have come to the conclusion that the choice between these two views is dic
tated by the fact that section 1259 G. C. (107 0. L. 185) as amended, standing 
by itself and quite independent of the Longworth act, may be given force and 
effect. 

Section 4785 G. C. provides as follows: 

"Except when otherwise provided by law, all public elections in this 
state shall be conducted according to the provisions of this title." 

Section 4840 G. C. providee : 

"Unless a statute providing for the submission of a question to the 
voters of a county, township, city or village provides for the calling of a 
special election for that purpose, no special election shall be so called. 
The· question so to be voted upon shall be submitted at a regular elec
tion in such county, township, city or village and notice that such ques
tion is to be voted upon shall be embodied in the proclamation for such 
election." 

Section 5122 G. C. provides: 

"Where it is provided by statute that a question shall be submitted 
to the qualified voters of a county, township, city or village, and such 
statute is silent as to the number of votes necessary to authorize the 
performance of the act voted upon, such statute shall mean that a ma
jority of all the qualified voters voting at such election must vote in 
favor thereof, in order to authorize such act." 

These sections have the effect of fixing the time of holding the election 
referred to in section 1259 G. C., if it is not otherwise fixed, of providing for 
the giving of notice thereof, and of determining beyond question the precise 
thing inquired about by you, namely, the number of votes necessary to author
ize the issuance of bonds. Indeed, the effect of section 4785 G. C. is still more 
far-reaching, as it makes applicable to the special election in question, so far as 
appropriate, all the provisions of the title relating to public elections. 

It is true, however, that some things which really ought to be provided for. 
in order to complete the machinery for holding such an election, are not spe
cifically dealt with in the general election laws. Nowhere is there a specific 
provision as to the form of the ballots for the purpose of ascertaining the will 
of the electors, nor is any board or officer given authority to prescribe such form. 
Perhaps there is not quite enough machinery to enable one to determine ex· 
actly how the votes shall be canvassed and the results certified to the proper 
officer. 
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An argument might be advanced to the effect that these omissions would 
make it impossible to sustain section 1259 G. C. as an independent section, so 
that recourse would have to be had to the Longworth act, which does specifically 
provide for all these things, in order to furnish the complete machinery. 

The ·weight of any such an argument would be destroyed, I think, by con
sideration of the fact that there are many sections in the General Code provid
ing for the submission of questions to electors of different subdivisions, which 
are silent in some and perhaps all of the vital respects in which section 1259 
G. C. is silent. Let me refer to sections 3211, 3077, 3981, 4142 and 3260 G. C. as 
instances of this sort of legislation. 

It is true that by far the greater number of statutes authorizing or requir
ing submission of questions to the electors do specifically provide for such an 
important matter as the form of ballots, in particular. But in view of the fact 
that a respectable number of statutes do not so provide, I cannot find that it 
is the legislative policy of this state to make such provision in all cases; 
Therefore I am unable to conclude, on grounds of legislative policy, that section 
1259 G. C. must be interpreted in connection with the Longworth act. 

For similar reasons it will not do to say that section 1259 G. C. cannot 
stand alone, regardless of the question of policy and for the mere reason that 
it is ineffectual without such additional provisi<Jn. To do so would be to hold 
all tlie other sections referred to void for a like reason. 

However, the most satisfactory dispostion of the question would seem to 
be to hold that where a statute· providing for the submission of a ques
tion to a vote of the electors of a sub-division fails to provide for such 
matters as the form 'of ballots and the like, the authority to make such 
provision must result as an implied power in some officer or tribunal. The 
officer or tribunal having such implied power must be either the authority 
which submits the question to the electors or the board of deputy state super
visors of elections. 

Whatever may be the case, where the submitting authority is an executive 
officer and the statutes are silent, I feel quite certain that the council of a 
municipal corporation, in which is vested all the legislative powers granted by 
the municipal code and allied sections, is the proper authority to determine the 
form of the ballots for election to be held under section 1259 G. C. The sub
ject matter of the action of council is essentially legislative-the borrowing of 
money on behalf of the city-and full power is by necessary implication vested 
in the council to provide the necessary machinery for the submission of the 
questi-on to the electors to the extent that the statutes themselves are silent. 

My conclusion with respect to your first question is, then, that the election 
to be held under section 1259 G. C., as amended (107 0. L. 185), must be held 
on the day of holding the regular November election. This means that there is 
opportunity to vote upon such a question only once in every two years, except 
in charter· cities where the frequency with 'which there may. be an opportunity 
to vote upon the question may be determined by the frequency with which 
municipal elections may be held under the charter. 

It might be argued that section 4740 G. C. authorizes the submission of a 
question at any regular election. I should like to bring myself to this conclusion 
for the purposes of your inquiry, but I cannot do so. The election must be an 
election "in such city or village," and notice of it must under section 4740 G. C. 
"be embodied in the proclamation for such election." 

The only occasion upon which the proclamation for a regular election in a 
city or village is authorized or required, is when there is to be an election "for 
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municipal officers" (section 4837 G. C.). The proclamations for general elec· 
tions are to be made by the sheriff under section 4827, and such proclamations are 
to be made "throughout the county." 

Reading all the statutes together, it seems clear to me that section 4840 
G. c. does not apply to any regular election, but only to an election for which 
a proclamation, addressed to the electors of the particular subdivision who are 
to vote on the question, is to be issued. 

Further answering your question, I am of the opinion that under section 
5122 G. C., above quoted, the affirmative vote of a majority of all the qualified 
voters voting at the election is necessary. This means that the proposition 
must receive the support of such number of affirmative votes as constitutes more 
than half of the highest total V{)te cast for the candidates for any office filled 
at such election or upon any question submitted· thereat. It does not mean a 
majority of the votes cast on the proposition, nor does it on the other hand 
mean a majority {)f the number of voters qualified to vote at the election. 

State ex rei. v. Foraker, 46 0. S. 677. 

Your second general question, or group of questions, involves consideration 
of section 26 G. C., as applying to the effect of H. B. No. 262 upon pending 
proceedings. The act itself contains no express provision as to what that effect 
shall be and therefore the general section referred to comes into play. It 
provides as .follows: 

"Sec. 26. Whenever a statute is repealed or amended, such repeal 
or amendment shall in no manner affect pending actions, prosecutions, 
or proceedings, civil or criminal, and when the repeal or amendment re
lates to the remedy, it shall not affect pending actions, prosecutions 
or proceedings, unless so expressed, nor shall any repeal or amendment 
affect causes of such amendment or repeal, unless otherwise provided 
in the amending or repealing act." 

I have carefully examined the amendments of sections 1249, 1250 and 1251 
G. C. as contained in IH. B. No. 262. None of them could possibly have any effect 
save by the mere fact that they involve a repe!ll and a simultaneous re-enact
ment of these sections upon proceedings of the classes that might have been 
instituted and carried to any particular point under the old sections bearing the 
same numbers. That is to say, none of the substance of the old sections Is 
taken away by these amendments; on the contrary, new authority is merely 
added. 

Thus, in secti{)n 1249 G. C., the changes consist of authorizing a petition to 
the state board of health on the part of ten of the qualified electors of a city or 
village, and extending the subject matter of such complaints to the inadequacy 
of a public water supply and waterworks distribution system and the tlushing 
of sewers and the disposal of sewage tiy means of water, in addition to the 
subject matter which might be made the foundati{)n of the complaint under 
the original section. 

Without going into detail, the changes made in sections 1250 and 1251 G. 
C., by H. B. No. 262, are of the same general character-nothing is destroyed 
or taken away; all that is done is to add new matter, which does not of itself 
have any modifyhig effect upon powers existing under the old secti{)n. 

This being the case, section 26 G. C. is not even invoked by these amend
ments; for it is well settled that even In the absence of a saving clause, the· 
simultaneous repeal and re-enactment of a section for the purpose of amending 
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it, does not affect the continuing existence of the law in the respects in which 
it is not amended, but it is taken to have been the law all the time, without 
interruption. 

See authorities cited in State xe rel. v. Spiegel, 91 0. S. 13. 
As above stated, however, radical changes are made by H. B. No. 262 in 

the substance of section 1259 G. C., and this fact raises the question as to 
whether the issuance of bonds under original section 1259 was a part of the 
proceeding which for the purpose of the statement of the question might be 
assumed to have commenced upon the filing of the initial complaint with the 
state board of health. 

In my opinion this question must be answered in the negative. The 
Bense act, so called, provided generally for the making of complaints to the 
state board of health, for certain investigations, hearings, appeals, references, 
etc., all culminating in an order of the board, to a municipal corporation, for 
example, requiring it to do certain things. This order in my opinon was and is 
the end of the proceeding described. The subsequent steps of the city council, 
1n raising funds necessary to comply with the order, were and are separate and 
independent proceedings. 

This position is sustained in principle, I think, by the decision in Alexan
der v. Spencer, 13 G. C. (N. S.) 475, affirmed without report at 83 0. S. 492, 
wherein it was held that the levy of taxes to pay for the redemption of bonds 
issued in payment of a sewerage improvement was no part of the proceeding to 
improve the sewer. 

I am of the opinion, therefore, that while in a strict sense the amendments 
of H. B. No. 262 will not affect any of the proceedings enumerated by you, yet 
section 1259 G. C., as amended, will apply to and govern the power of any 
municipal corporation to borrow money for the purpose of complying with the 
orders of the board of health on and after the day when it becomes effective, 
regardless of when any proceeding resulting in such order may have been 
instituted. Very truly yours, 

564. 

JosEPH McGHEE, 
Attorney-General. 

TOWNSHIP HIGHWAY SUPERINTENDENT-OFFICE CEASES JUNE 28, 
1917-COMPENSATION-TOWNSHIP TRUSTEES-cOMPENSATION. 

1. The office or employment of the township highway superintendent ceases 
on June 28th, 1917, by virtue of the provisions of amended, section 3370 G. 0. 
ana he is entitled, to no compensation on ana after saic'L aate. 

2. The township trustees are entitled, to a compensation of $2.50 per day 
on ana after the taking effect of the new law. But they cannot receive to exceed 
more than $250.00 for this or any succeec'Ling year. 

CoLUMBus, Omo, August 27, 1917 .. 

HoN. GEo. F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio. 
DEAR Sm:-I have your inquiry under date of August 6th, 1917, relative to 

the method to be pursued by the township trustees under the new road law 
(H. B. No. 300). 

Your communication reads, in part, as follows: 

"* * * Section 3370 provides three methods of procedure. If 
the trustees proceed under the first method of designating one of their 
number to look after the maintenance of the roads, or if they proceed 
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under the second and divide it into three road districts, each member 
superintending his district, it would necessarily greatly increase the 
burdens and duties, respectively, of one member or of the three mem
bers of the board Qf trustees. 

"House Bill No. 176 amends section 3294 of the General Code, in
creasing the compensation of township trustees from $1.50 to $2.50 per 
day, and the total compensation from $150 to $250 per year. 

"* * * * * • • • • • • • • 
"1. Was the township highway superintendent's office abolished 

June 28th, 1917, by the amendment of section 3370? 
"2. Would a payment to such road superintendent, subsequent 

to June 28th, be legal? 
''3. If the trustees were to proceed under method one, could such 

trustee appointed be legally paid his fee for such work? 
"4. If the second method mentioned in section 3370 were fol

lowed, could each trustee be paid for such work? 
"5. Is the compensation, as provided in said H. B. No. 176 avail

able to the present incumbent in the office of township trustee, or will 
such payment be deferred until new officers are elected and take office?" 

In your communication you ask for an opinion upon five different propo
sitions: 

(1.) Was the township highway superintendent's office or employment 
abolished June 28th, 1917 The office or employment of the township highway 
superintendent ceased to exist on the 28th day of June, 1917, the day upon which 
the new highway law became effective. Under the new law township trustees 
must adopt a resolution, duly entered upon their journal, setting forth the 
method to be followed in their township in the matter of the maintenance and 
repair of township roads. They may select any one of the three methods set out 
in section 3370 of the White-Mulcahy act. 

From this it is quite evident that the legislature intended that the duties 
of the township highway superintendent, appointed under. the former law, 
should cease upon he new law becoming effective. 

(2.) You ask whether it would be legal to pay a road superintendent ap
pointed under the old law after the new law became effective, viz., June 28th, 
1917. 

From the answer to the first question it is readily seen that such superin
tendent cannot be paid after June 28th, 1917, and this for the reason that his 
appointment or employment ceases. 

(3.) You ask if the trustees were to proceed under method one as set out 
in section 3370 of this act, could such trustee be legally paid his fee for such 
work. 

( 4.) This question is the same in principle as the fourth, which inquires if 
the second method mentioned in section 3370 were followed, could each trustee 
be paid for such work. 

In answer to both these questions I will say that the trustees couid be paid 
for work rendered under and by virtue of the provisions of section 3370 G. C. 
with this condition, that they could not receive to exceed $250.00 for the pres
ent year's work. That is, the compensation of the township trustees was 
changed from one dollar and fifty cents to two dollars and fifty cents per day. 
This change became effective at the date the law, of which the section was a 
part, became effective, with this condition, however, that the maximum compen
sation of the township trustees should not exceed in any one year $250.00. This 
limitation would apply to the present year. 
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You suggest in your letter that the same principle possibly should be made to 
apply to the county surveyor and to the township trustees, and you further 
suggest that in an opini<>n heretofore rendered by me I held that the salary of 
the county surveyor would not change until the first Monday in September, 
that is, when the present term of the county surveyor expired. There is a 
difference between the county surveyor and township trustees. When the section 
pertaining to the pay of the county surveyor is considered, it will be noticed 
that the county survey<>r draws a salary; under the old law a salary not to 
exceed $-4,000 and under the new law, a salary not to exceed $6,000. Hence, 
section 20 of article II of the constitution would apply to the county surveyor, 
but the pay of township trustees is not in any sense a salary. It is merely 
compensation, and our courts have always held that said constitutional provi
sion while it applies to salary does not apply to co~pensation. 

(5.) The answer I have given to the questions thus far answers your fifth 
question, viz., the compensation provided for in House Bill No. 176 is available 
to the present incumbent of the office of township trustee, and he need not 
wait until the expiration of his present existing term to have the advantage of 
this section. 

I have been very brief in answering Y<>Ur questions for the reason that, in 
the main, I have treated the questions you ask at length in former opinions 
rendered by me, and I am enclosing a copy of these opinions for your consid
eration; one was rendered on June 18th, 1917, to Hon. Jared P. Huxley, prose
cuting attorney, Youngstown, Ohio, and the other to the Bureau of Inspection 
and Supervision of Public Offices, Columbus, Ohio. 

565. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWNSHIP CLERK8-TRUSTEE8-TREASURER8-COMPENSATION
WHEN LAW BECAME EFFECTIVE. 

1. The sections of the statute modifying the compensation of township 
clerks, treasurers and trustees became effective on the same day that the acts 
of which they are a part became operative.. Section 20 of article II of the con
stitution floes not apply because said officers draw compensation and not salaries. 

2. Trustees will be entitled to receiv~ not to exceed $250 (or the present 
yearj the clerk, $250; the treasurer in townships where there is no city, $150; 
ana wherein there is a city, $250; excepting that the treasurer is entitled. to all 
the tees earned, before July 2, 1917, even though they shoula exceed, the saia 
limitation. 

3. The compensation provided tor clerk by section 3298-15m General Code 
is included within the maximum amount allowed., ana is not over and ab011e the 
said amount. 

4. The change in compensation in reference to township trustees takes 
e{fect when the act of which section 3372 General Code is a part becomes oper. 
ative. There is no particular conflict between the provisions of section 3372 and 
3294 General Code. 

COLUMBUS, OHIO, August 27, 1917. 

Bureau of Inspection ana Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! acknowledge receipt of your letter requesting my opinion 

upon the following: 

"In view of sections 3308 and 3318, General Code, being amended 
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by H. B. 406, filed with the secretary of state April 3, 1917, and be
coming a law on July 2, 1917, and section 3294, General Code, being 
amended by H. B. 176, filed with the secretary of state April 3, 1917, 
and becoming a law on July 2, 1917, together with the provish>ns of 
article II, section 20 of the constitution of Ohio, which provides that 
the salary of ap.y officer cannot be changed during his existing term, 
and the various court decisions thereunder as to the difference between 
compensation and salary: 

"Question I. Do these laws as amended become operative on July 
2, 1917, during the term of the township clerk, treasurer and trustees, 
or not until the term of the present officials mentioned has been com
pleted? 

"Question II. If such laws become operative on July 2, 1917, would 
the proper method of computation be to compute compensation for the 
first six months of 1917 under the old law with the maximum limitation 
of one-half year's compensation, and the compensation for the last six 
months of 1917 under the new law with one-half year's portion of the 
maximum limitation? 

"Question III. Does the compensation provided for the clerk by 
section 3298-15m, of H. B. 300, embracing both the amounts for making 
record and reasonable compensation allowable, come within the limita
tions of the maximum amount already mentioned, or is this in addition 
thereto? · 

"Question· IV. In view of the provisions of section 3298-15m, and 
section 3372, of House Bill 300, filed in the office of the secretary of 
state March 29, 1917, and becoming a law June 27, 1917, and House Bills 
406 and 176, becoming laws July 2, 1917, how may the same be recon
ciled as to which date the officials mentioned in these sections will com
mence to draw their new compensations?" 

Your questions relate to the compensation of to·wnship trustees, township 
treasurer and township clerk, as affected by certain recent amendments of the 
statutes. The changes made in the statutory law are shown by the following 
quotations: 

Section 3294 G. C., as it existed prior to 1917, was as follows: 

"Each trustee shall be entitled to one dollar and fifty cents for each 
day of service in the discharge of his duties in relation to partition 
fences, to be paid in equal proportions by the parties, and one dollar 
and fifty cents for each day of service in the business of the township, 
to be paid from the township treasury. The compensation of any trustee 
to be paid. from the treasury shall not exceed. one hunarea ana fifty aol
lars in any year includ.ing services in connection with the poor. • • •" 

The same section as amended (107 0. L. 698) (filed in the office of the 
secretary of state April 3, 1917) reads as follows: 

"Each trustee shall be entitled to one dollar and fifty cents for each 
day of service in the discharge of his duties in relation to partition 
fences, to be paid in equal proportions by the parties, and two dollars 
and fifty cents for each day of service in the business of the township, 
to be paid from the township treasury. The compensation of any 
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trustee to be paid from the treasury shall not exceed two hunarea ana 
fifty dollars in any year including services in connection with the 
poor. * * *" 
The foregoing section relates to the compensation of the township trustees. 

Section 3308 G. C. as it existed prior to 1917 was as follows: 

"The clerk shall be entitled to the following fees, to be paid by the 
parties requiring the service: twenty-five cents for recording each mark 
or brand; ten cents for each hundred words of record required in the 
establishment of township roads, to be opened and repaired by the par
ties; ten cents for each hundred words of records or copies in matters 
relating to partition fences, but not less than twenty-five cents for any 
one copy, to be paid from the township treasury; ten cents for each hun
dred words of record required in the establishment of township roads, to 
be opened and kept in repair by the superintendents; for keeping the 
record of the proceedings of the trustees, stating and making copies of 
accounts and settlements, attending suits for and against the township, 
and for any other township business the trustees require him to perform 
such reasonable compensation as they allow. In no one year shall he 
be entitled to receive from the township treasury more than one hundred 
ana fifty dollars." 

The same section as amended, 107 0. L. 651 (filed in the office of the secre
tary of state April 3, 1917) reads as follows: 

"Sec. 3308. The clerk shall be entitled to the following fees, to be 
paid by the parties requiring the service: twenty-five cents for record
ing each mark or brand; ten cents for each hundred words of record 
required in the establishment of township roads, to be opened and re
paired by the parties; ten cents for each hundred words of records or 
copies in matters relating to partition fences, but not less than twenty
five cents for any one copy, to be paid from the township treasury; ten 
cents for each hundred words of record required in the establishment 
of township roads, to be opened and kept in repair by the superin
tendents; for keeping the record of the proceedings of the trustees, 
stating and making copies <>f accounts and settlements, attending suits 
for and against the township, and for any other township business the 
trustees require him to perform, such reasonable compensation as they 
allow. In no one year shall he be entitled to receive from the township 
treasury more than two hundred ana fifty dollars." 

Section 3298-15m G. C., as enacted in 107 0. L. 69, 82 (filed in the office 
of the secretary of state March 29, 1917) reads as follows: 

"The trustees shall provide the township clerk with a suitable book 
in· which he shall keep a complete record of proceedings for the con
struction, reconstruction, resurfacing or improvement of public roads. 
For making such record he shall receive ten cents for each one hundred 
words and for all other services in connection therewith he shall receive 
such reasonable compensation as may be allowed him by the township 
trustees." 

The foregoing sections relate to the compensation of the township clerk. 



ATTORNEY -GE~"ERAL. 1617 

Section 3318 G. C., as it existed prior to 1917, was as follows: 

"The treasurer shall be allowed and may retain as his fees for re
ceiving, safe keeping and paying out moneys belonging to the township 
treasury, two per cent of all moneys paid out by him upon the order of 
the township trustees." 

The same section as amended, 107 0. L. 652 (filed in the office of the secre
tary of state April 3, 1917) reads as follows: 

"Sec. 3318. The treasurer shall be allowed and may retain as his 
fees for receiving, safe keeping and paying out moneys belonging to the 
township treasury, two per cent of all moneys paid out by him upon 
the order of the township trustees, but in no one year shall he be en
titlea to receive from the township treasury more than one hundrea ana 
fifty dollars, except that in a township wherein a city is located and 
such city is a part of such township, a township treasurer shaU be en
titlea to receive (rom the township treasury not more than three hun
dred dollars in one year." 

1, For the purposes of your first question, it is to be noted that with respect 
to the compensation of township treasurer, the same prior to its last amendment 
consisted entirely of fees, but that by such amendment the limitation on the 
amount of fees receivable in any one year was imposed; that with respect to 
the compensation of the other officers named, the law in force prior to 1917 pro
vided for fees with a maximum limitation on the amount to be paid from the 
public treasury in any one year, and that the amendments of 1917 raised these 
maximum limitations. 

The answer to your first question depends upon whether or not these changes 
are violated by article II, section 20 of the constitution, which provides that: 

"The general assembly, in cases not provided for in this constitu
tion, shall fix the term of office and the compensation of all officers; but 
no change therein shall affect the salary of any officer during his exist
ing term, unless the office be abolished." 

From the earliest times in this state it has been uniformally held that the 
'Word "salary," as used in this section, is designedly employed in contradistinc
tion to the term "compensation" as used in the same section; that a change of 
compensation other than salary, to take effect during the existing term of an 
officer, is not prohibited, and that a salary is compensation dependent upon the 
lapse of time only, and in nowise dependent upon the amount of official services 
performed. 

These principles furnish a direct answer to the question relating to the 
change made in the compensation of the township treasurer. Prior to 1917 this 
Df!lcer :was on a straight fee basis. It is competent for the legislature at any 
time to change such compensation. I am of the opinion, therefore, that when 
the amendment relating to the compensation of the township treasurer 
went into effect, it immediately applied to the compensation of the township 
treasurers then in office. 

The question is not essentially dissimilar as regards the other two officers 
inquired about. The mere fact that there 'Was a maximum limitation upon the 
amount that might be drawn from the public treasury in favor of either of these 
officers, as compensation in any one year, did not make that compensation a 
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"salary." While limited by a rule which had reference to the lapse of time, yet 
such compensation was not absolutely dependent upon a lapse of time, but was 
also dependent upon the amount of services rendered. That is to say, while 
not more than one hundred and fifty dollars could be drawn from the treasury 
in any one year, under the old law, by either of these officers, yet, unless the 
requisite official services were performed, that amount could not be so drawn. 
In essence, then, these officers too were on a fee basis, and in my opinion the 
change in the law applied to and governed the compensation of the trustees 
and clerks in office at the time the amendment became effective. 

2. Your second question requires me to consider just how this change 
operated. In my opinion the suggestion made by you should not be followed. 
There never was any limitation in the law upon the amount that might be 
received by any of these officers in any given period of time less than a year. 
It was perfectly lawful for a township treasurer, for example, to draw his per· 
centages on the amount of money paid out as they were earned, so long as the 
old law was in effect, and if these percentages so drawn exceeded in amount 
the sum fixed by the new law, there is nothing in the new law requiring him 
to refund what he has already drawn. He is simply prevented from drawing 
any additional compensation for duties he performs during the remainder of the 
year by the operation of the newly effective limitation. To be sure, if he. has 
not drawn an amount in fees up to the maximum limit, he would be entitled to 
draw fees for services rendered under the new law during the remainder of the 
year up until the limit is reached. 

Similarly, a township trustee or clerk might have drawn fees only slightly 
less than one hundred and fifty dollars in amount, in that portion of the year 
preceding the day when the new law became effective, without violating the 
old law, for under such old law he was entitled to his fees as fast as they were 
earned, until the limit had been reached. When the new law became effective 
and raised the limit, either of such officers would be permitted to go on drawing 
his fees as they were earned, until the aggregate drawn in the year reached the 
limit set by the new law. 

The only difficult question which arises here is that which is made by a case 
in 'which a trustee or. clerk may have drawn up to the limit of one hundred and 
fifty dollars before the new law went into effect. In such case it is clear that 
after the new law went into effect he could commence drawing fees again until 
tlie aggregate drawn by him during the year would reach the limit fixed by the 
new law. 

The question is as to whether such officer would be entitled, after the new 
law went into effect, to receive from the public treasury, for his own use, the 
fees for the services performed after the limit had been reached under the old 
law and before the new law went into effect. In my opinion he would not be 
entitled to do this; for at the time fees were earned the law then in force pro. 
bibited him from receiving them for his own use. 

So if a trustee, for example, had drawn one hundred and fifty dollars on 
June 1 witltin the year, and then performed official services for which fees pay. 
able from the township treasury might otherwise have been charged and re
tained by him during the month of June and until the new law went into effect, 
then after the new law went into effect such trustee might again retain for his 
own use the fees payable from the public treasury, for services performed by 
him, until be had reached the two hundred and fifty dollar limit of the new 
law; but be could not go back and receive for his own use the fees earned for 
services performed during the month of June. 
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I take it that the bureau is assuming .that the "year," to which all these 
sections refer, is the official year, i. e., the year of the term of office of one of 
these designated officers. This assumption is, in my opinion, correct. 

3. In answer to your third question I am of the opinion that the com
pensation provided for in section 3298-15m of the General Code is embraced 
within the limitations referred to. Regardless of the respective dates of the 
enactment of this section and the amendment of section 3294 of the General 
Code, it is rather clear to me that this particular section is to be interpreted 
in the light of the fact that at all times before and after its enactment there 
was in force a general limitation on the compensation of the township clerk. 
I think the legislature must be deemed to have had this fact in mind, and as 
there is nothing in section 3298-15m of the General Code which shows that the 
legislature intended that compensation receivable thereunder should be outside 
of the maximum limitation, I conclude that it is within that limitaton. 

I have heretofore rendered an opinion upon this particular question, and I 
am enclosing a copy of the same herewith for your consideration. 

4. Your last question, in so far as it relates to section 3298-15m G. C., 
is of course made unnecessary by 'what has just been said, as the special com
pensation receivable under that section must be drawn as fees, subject to what
ever limitation may have been in force at the time the particular services 
thereunder were rendered. 

So far as section 3372 G. C. is concerned, the question which you have in 
mind arises from the fact that this section covers the same subject matter as 
tliat covered by section 3294 G. C. above quoted. Section 3372 G. c., as amended. 
107 0. L. 93, is as follows: 

"Sec. 3372. When the trustees of any township determine to pro
ceed in either the first or the second method hereinbefore provided, 
the trustee or trustees designated to have charge of the maintenance 
and repair of roads and culverts within the township, or within a road 
district thereof, shall receive two dollars and fifty cents for each day 
.of service in the discharge of such duties, but the totaJ compensation «>f 
any township trustee to be paid from the treasury under this and all 
other sections of the General Code shall not exceed two hundred and 
fifty dollars in any year." 

This law, as you have observed, went into effect a little before section 329 
G. C., as amended, became effective. Both sections, as observed, relate to the 
same subject matter, yet they are in no way inconsistent with each other. 
Section 3372 G. c. certainly covers the entire ground, and from the date when 
it became effective it furnishes the maximum limitation on the compensation 
of township trustees payable from the township treasury. The mere fact that 
the other section coming along later also imposes the same limitation, is of no 
significance. The change in the limitation as to township trustees is deter
mined by the date at which section 3372 of the General Code became effective, 
and the subsequently arising effectiveness of the amendment to section 3294 of 
the General Code is of no significance. 

Very truly yours, 

........ ·; 

JosEPH McGHEE, 
Attorney-General • 
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566. 

FINE8--COST8-FEE8-COLLECTED FOR VIOLATION OF DAIRY AND 
FOOD LAW-PAID TO SECRETARY OF BOARD OF AGRICULTURE. 

The words "fines, costs and fees" as used in section 1177-14 General Code, providing 
for the payment of such fines, etc., to the secretary of agriculture means the same as fines, 
costs and fees in other statutes, and require the payment of all such fines, costs and fees 
collected under the dairy and food provisions of the act reorganizing the department of 
{Jgriculture. (107 0. L., 460.) 

CoLUMBus, Oaro, Aug. 28, 1917. 

L ureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEN'rLEMEN :-on July 28, 1917, you requested my opinion as follows:· 

"We refer you to the provisi~ns of section 1177-14 General Code as 
amended 107 0. L. page 478, relative to fines, fees and costs which shall be 
paid to the secretary of agriculture. 

"Do the words, 'fines and costs,' herein, embrace the regular court 
costs and fees, the same as any other case in a police court, municipal court, 
or justice's court, or do these words refer only to the fees and costs that may 
be connected therewith through the action of a representative of the board 
{)f agriculture?" 

On July 31, you sent the following supplemental communication: 

"In connection with our request for opinion under date of July 28th, rela
tive to fines and costs in section 1177-14 G. C., we are enclosing herewith 
blank form used by the state board of agriculture which may throw a little 
light upon the matter. It would appear from this form that the words 
'Costs and Fees,' as embodied in this section, had been interpreted by the 
board of agriculture to mean costs and fees of inspection and analysis by 
employes of said board." 

The section you refer to is as follows: 

"Section 1177-14. (107 0. L. 478.) All fines, fees and costs collected 
under prosecutions begun, or caused to be begun, by the secretary of agri
culture, shall be paid by the court to the secretary of agriculture within 
thirty days after collection, unless error proceedings have been properly 
begun and prosecuted and in case the judgment of the justice of the peace 
is sustained the fine shall be paid within thirty days after such judgment 
or affirmance, and by the secretary paid into the state treasury to the credit 
of the general revenue fund." 

No reason is apparent for giving the language of the above section any other 
than its usual and natural meaning. The plain statement is that all fines and fees 
and costs when collected in suits started by the secretary of agriculture shall be paid 
to the secretary, and there is nothing either in the context or in the reason of the case 
requiring any restrictive significance. In fact we have to look to the context or else
where than to the plain terms of the act itself to raise any question of interpretation, 
and it is probably by such reference to what precedes the section that the person who 
prepared the blank attached was led into some doubt and confusion. 

The terms "fines," "fees" and "costs" have an ordinary and well understood 
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meaning. The word "fees" taken alone might have a different meaning and might 
apply to other than judicial proceedings, but being found between "fines" and "costs" 
determines its nature in the present case. By the application of the maxim noscitur a 
sociis it is in the present instance confined to fees in the sense of costs, two terms that 
are often used interchangeably, and yet between which there is a slight distinction; 
as we say "witness fees" and sometimes "attorney fees" are to be taxed as "costs." 
In the present case it applies to any such fee~any fees that are incident to the judicial 
proceeding in which a fine is imposed and costs attach. This section by its express 
terms, which are as general as they could be made, includes all prosecutions carried 
on by the secretary of agriculture. It was formerly section 378 General Code and 
was in a chapter headed "Dairy and Food Commissioner," the principal change being 
the change of the name of the office. The secretary of agriculture, however, has in 
addition to all the power formerly exercised by the dairy and food commissioner a 
number of other departments. This statute by its plain language clearly extends 
this power to the other departments as well as the dairy and food department, he 
being the equal successor of all. However, there are other sections in the act which 
are contradictory to this act, and in order to give effect to all it is necessary to read 
them as exceptions, as for instance, by section 1140 it is provided: 

"All moneys derived from the provisions of sections 1122 to 1140 in
clusive of the General Code shall be paid to the board of agriculture and by 
it deposited in the state treasury to the credit of the agricultural fund, and 
to be expended in promoting and protecting the horticultural interest of the 
state." 

This, then, must be subtracted from the general provisions contained in section 
1177-14 providing that these fines and costs go into the general revenue fund, and 
this is plain and easy of application, the section in question applying to the subject 
of nursery stock and the fines and fees being imposed for violations of that branch 
of the act. 

A more serious question arises with reference to the other provisions, of which 
the following is one: 

"Section 1177-51. The moneys received under the provisions of this 
act shall be paid into the state treasury accredited to the agricultural fund. 
• * *" 

Here, as was said, is a contradiction. The money received under this act would 
mean all money received under any of the provisions of the whole act and no other 
or restricted meaning can properly be given to it. It is, however, found in the im
mediate connection of certain sections regulating the sale of lime and limestone, and 
is the successor of an act originally referring to that subject alone. The words "this 
act" in the former restricted act being carried into the section in question apparently 
without any reflection on the part of the draftsman or compiler of the new agricultural 
law that the act in which they would afterwards be found would be more extensive 
than the one in which they had formerly been, and that the provisions would be con
tradictory to the others contained in the new act. 

If it be said that there is a distinction between "the money received under this 
act" in section 1177-51, and "all fines, fees and costs collected under prosecutions 
begun, or caused to be begun, by the secretary of agriculture" and that an applica
tion could be found applying this distinction, we refer to another section: 

"Section 1460. All fines, penalties and forfeitures arising from prosecu
tions, convictions, confiscation or otherwise under this act, unless otherwise 
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directed by the board of agriculture shall be paid by the officer by whom 
the fine is collected to the board of agriculture and by it paid into the state 
treasury to the credit of a fund which is hereby appropriated for the use of 
the board of agriculture. * * *" 

Here we have in one case "all fines, fees and costs collected under prosecutions" 
by the secretary of agriculture; in another "all fines, penalties and forfeitures arising 
from prosecutions, convictions, confiscations or otherwise under this act." Here is' 
clearly an absolute contradiction. One section gives the money to the general revenue 
fund of the state; the other to the credit of a fund which shall be appropriated for 
the use of the secretary of agriculture. As both of these sections are parts of the 
same act, passed at once and going into effect at the same instant, the contradiction 
is hopeless. It is likely, however, that the courts would go far enough in the way 
of judicial legislation to restrict the meaning of each of these provisions to the sub
ject of the act in which it was originally found and among the provisions of which 
each is still located. 

There are other sections equally contradictory to section 1177-14, but the above 
are enough to illustrate the point. It is possible that a judicial interpretation would 
confine section 1177-14 to the provisions formerly found in the food and dairy act 
of which it was a part, but so doing would be to legislate and to make laws where the 
legislature has not, or in contradiction of what the legislature has expressly said. Such 
a course, however, is often thought necessary as the uncertainty and contradiction 
of the present act are unfortunately so general. The department of agriculture has 
been recreated a number of times to suit the fancy of successive legislatures, but in 
each revision, instead of comparison of contradictory provisions and eliminations, 
of contradictions, the whole mass of legislation applied to the different departments 
in detail before the consolidation is embodied with little or no change in each new 
act. We therefore have upon this. one subject a vast body of law consisting of an 
enormous amount of detail thrown together, as we find it, without any effort to make 
it comprehensively include the subject of its enactment. As a result, it is full of con
tradiction, uncertainty and impossibility. It is lacking in cohesion, continuity or 
concatenation, and utterly lacking in anything like homogeneity. 

Your question, however, is answered in accordance with the conclusion first 
announced herein: "fines, costs and fees" are those in judicial proceedings, and in· 
clude the items commonly passing under those names and are not restricted to such 
as are payable to an employe of the state. It should be stated that they do not in
clude any fees or costs which the officials, justices or constables, are permitted to 
retain for their services, or witness fees from one other than an employe of the de
partment. 

Very truly yours, 
Jo~E"rH McGHEE, 

AU01"1U!Y-'Jeneral. 
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567. 

REMONSTRANCE-AGAINST NEW SCHOOL DISTRICT-8IGNERS MAY 
WITHDRAW NAMES THEREFROM. 

Persons trho sign a remonstrance against the forrruJtion of a netr school district rruJY 
trithdra•r their names by petition or otherll'ise and shaU not be counted as remonstrating 
by the county board of education. 

CoLUMllm, Omo, Aug. 28, 1917 .. 

HoN. CALn~ D. SrTTLER, Prosecuting AtiOTrley, Tiffir., Ohio. 
DEftR Sra:-You request my opinion upon the following proposition: 

"The required notices were filed as provided by section 4736 G. C. and 
within thirty days, namely, on the 21st day of April, 1917, a remonstrance 
was filed containing the names of one hundred and thirty-six electors in the 
territory affected. 

"On April 20th, the day before the remonstrance was filed, forty-nine 
of the one hundred and thirty-six signers filed a petition with the county 
board of education asking that their names be withdrawn from the remon
strance. 

"If these forty-nine names can be taken from the remonstrance then 
the remonstrance would not contain a majority of the electors of those liv
ing in the district attempted to be created. 

"The question is whether the forty-nine signers have the right to with
draw their names from the remonstrance voluntarily, within the thirty days, 
without first obtaining the consent of the other signers to the remonstrance, 
and thereby defeat the purpose of the remonstrance." 

Your question grows out of the act of the county board of education of your county 
in the formation of a new school district as provided by section 4736 G. C., which 
section, after providing that the county board of education shall file, with the board 
or boards of education in the territory affected, a written notice of such proposed 
arrangement in so forming such new district, further reads: 

"* • • which said arrangement shall be carried into effect as pro
posed unless, within thirty days after the filing of such notice with the board 
or boards of education, a majority of the qualified electors of the territory 
affected by such order of the county board, file a written remonstrance with 
the county board against the arrangement of school districts so proposed. 
* • *" 

In your case a remonstrance was filed within the thirty days after the giving of 
said notices but on the day previous to the filing of said remonstrance a petition was 
filed by certain persons who had signed the remonstrance, asking that their names 
be taken from-the remonstrance ·so to be filed, or, in other words, that their names 
be not counted or considered among those who are remonstrating. If those who 
signed the petition be not counted as among those remonstrating, then the remonstrance 
does not contain a majority of the electors in such newly created district and your 
question is, shall those names appearing upon the petition, and which also appear 
upon the remonstrance, be counted in making up the number who are remonstrating, 
or not? 

The remonstrance, to have any effect, must be filed with the county board of 
education within thirty days after the filing of the notices with the various district 
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boards of the proposed order of the county board, and when such remonstrance is 
filed the county board of education must find that, to have the efiect of keeping the 
order of the county board of education in the formation of the new district from be
coming ef.ective, it must contain the names of a majority of the qu!tlified electors of 
the territory n.Lected. 

Bearing upon your question is the case of Hays et al. v. Jones et al. 27 0. S. 218. 
In that case a petition was filed with the board of county commissioners for a road 
improvement under what was commonly called the two mile road improvement stat
utes, and the commissioners could have jurisdiction only when a majority of the resi* 
dent land owners of the county, whose lands are reported as benefited and ought to 
be assessed, shall have subscribed a petition praying for said improvement. It was 
ascertained that the number necessary to constitute such majority was one hundred 
and twenty-four; that the petition praying for said improvement was signed by one 
hundred and thirty-two; and that a remonstrance was later filed by fifty-seven of 
said land owners, thirteen of whom had signed the petition. 

One of the questions raised was, could said peJtlqns be counted as remonstrating 
after having signed the petition, or would their names be counted as petitioners only? 

The court held: (Page 231.) 

"They are for the improvement, as prayed for, or against it, and can 
not be allowed to occupy any middle-ground.·· The statute cannot mean that, 
if there is a majority of -qualified persons at some time between the com* 
mencement of the proceedings and the time the final order is to be made, 
whether there be such majority at that time or not, the improvement may 
be ordered. * • * this jurisdictional majority must be found in the 
attitude of asking fo,r the improvement at the time the proposed final order 
is to be made, and one who has subscribed the peTition may, at any time before the 
board makes the final order by remonstrance or other unmistakable sign, signify 
his change of purpose. His assent is within his own control up to the time the com
missioners move to make the final order. He could not, after having signed 
the petition for ~e improvement, be silent until after the order had been made 
for the improvement, and then put in a remonstrance that would avail him 
anything. The form or manner iJi which his dissent is ma,de known is im* 
material. If it is clearly made known to ~e board of commissioners, that 
is sufficient. Story on agency, treating upon the subject of revoking an agency, 
section 474, says: 'It may be express as by a direct and formal declaration 
publicly made known, or by an informal writing, or by parol, or it may be 
implied from circumstances.' " 

So in your case, when the remonstrance was filed, any person who had signed the 
same has within his control his assent or dissent thereto·. If he dissents, such dissent 
should be made known to the county board of education prior to the time the county 
board of education acts thereon. How could it be more clearly made known than 
to file with the board a petition asking that his name be not considered as assenting 
to said remonstrance when the same is filed? There would be no more direct or public· 
manner of making his desire known to the board, whose duty it is to file and consider 
the same. 

It was held in Dutten v. Village of Hanover, 42 0. S. 215, that upon the presenta
tion of a petition to the council of a municipality for the submission of the question 
of the surrender of its municipal powers, it is the duty of the council, before taking 
action thereon, to satisfy itself that such petition contains the requisite number of 
qualified petitioners, and for that purpose it may refer the said petition to a committee, 
to make necessary examination and investigation in relation thereto, and while such 
petition is under consideration and before action thereon is taken by the council, 
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signers thereof may withdraw their names from such petition, and if thereby the number 
of names is reduced below the requisite number, it is the duty of the council to refuse 
to order such election. 

So in your case, when the remonstrance was filed with the county board of educa~ 
tion, it was the duty of said board to examine and investigate the same, to the end 
that it satisfy itself that such remonstrance contains a majority of the qualified electors 
of the territory affected by the order of the county board. And if during such examina
tion and investigation, and before the board takes action thereon, signers thereto 
desire to withdraw their names therefrom, they may do so, following the decision last 
above cited. 

In Sedalia (City) v. Montgomery, 109 Mo. App. 217; 88 S. W. 1014, a public 
improvement was being projected. A protest was filed, objecting to said improvement. 
The court held that a person who had signed the protest against the public improv~ 
ment might withdraw his name from same at any time within the statutory period 
for signing the protest. That is to say, and applying the same to your case, a person 
who had signed said remonstrance had a right to withdraw his name by petition filed 
with the county board of education and he would not be counted among those who 
remonstrated. 

Answering your question specifically then, I advise you that the forty-nine signers 
had a right to withdraw their names from the remonstrance, without first obtaining 
the consent of the other signers to the remonstrance and thereby defeat the purpose 
of the remonstrance. 

568. 

Very truly yours, 
JOSEPH Mr:GHEE, 

Attorney-General. 

APPROVAL-TRA~SCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
COUNTY CmntiiSSIONERS OF AUGLAIZE COUNTY. 

CoLUMBUS, OHio, August 28, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"IN RE:-Bonds of Auglaize county, Ohio, in the sum of $26,500.00, 
in anticipation of the collection of taxes and assessments for the construction 
and improvement of Fisher road." 

I have carefully examined the' transcript of the proceedings of the county com~ 
missioners of Auglaize county, Ohio, relative to the above bond issue, and find said 
proceedings to be in conformity to the provisions of the General Code relating to im
provements of this kind. 

I am, therefore, of the opinion that bonds properly prepared according to the bond 
form submitted will, when signed by the proper officers of Auglaize county, constitute 
valid and binding obligations of said county. 

Very truly yours, 
JosEPH Mr:GHEE, 

Attorney-General. 
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569. 

BOARD OF EDUCATION-APPOINTED BY COUNTY COMMISSIONERS
HOW STTCCESSORS NOMINATED AND ELECTED. 

1. Where a board of education has been appointed by the board of county commis
sioners as provided by section 4736-1 G. C., the successors to the members of such board 
must be elected at the first election for members of the board of education held in such dis
trict after such appointment, two members to serve for two years and three for four years. 

2. Members of boards of education shall be nominated for the terms for which they 
are to be elected, that is, if two members are to be elected for tu;o years and three for four 
years, nominations must be made for the short and long terms. 

CoLUJIIBus, Omo, Aug. 28, 1917. 

HoN. DEAN E. SrANLEY, Prosecuting AUorney, Lebanon, Ohio. 
DEAR Sm:-You submit for my opinion the following statement of facts: 

"The question has arisen in this county as to the method of nominating 
and electing 'members of a school board who were appointed under section 
4736-1 G. C. 

I am enclosing herewith copy of letter written by me to the county 
superintendent of our county and would like to inquire whether or not, in your 
opinion, this letter is sustained by the provisions of said section." 

That part of your letter necessary for our consideration is as follows: 

"I am of the opinion that section 4736-1 authorhes and requires the 
election of two members for two years and three for four years at the general 
election to be held in 1917, and while I have found no express statutory 
provision on the subject, construing this section with section 4839, I am of 
the opinion that the ballots to be used at such election might properly desig
nate the respective terms for which members of the board were to be elected 
and that the petitions filed by candidates might state which term the can
didate was seeking." 

Your questions arise from the fact that certain members of a board of education 
have been appointed and the regular election for members of boards of education 
will occur November 6, 1917, and the question is, as I understand you, how many of 
the five members appointed will be elected and for what term and how shall the nomi
nations be made for same. 

General Code section 4736-1 provides that in rural school districts hereafter 
created by a county board of education, the ~embers of a board of education for such 
newly created districts shall be elected as provided by section 4712 G. C., and that 
wherever there exists such newly created district or any other district which has no . 
board of education, the board of county commissioners of the county to which the 
district belongs shall appoint such board of education. The successors of the mem
bers so appointed shall be elected at the first election for members of the board of 
education held in such district after such appointment, two members to serve for 
two years and three members for four years, and thereafter their successors shall be 
elected in the manner and for the term as provided by section 4712 G. C. 

Section 4712 G. C. provides that in rural school districts the board of education 
shall consist of five members elected at large at the same time at which township 
officers are elected and in the manner provided by law, and that the term of such 
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school board members shall be four years. That is to say, at all regular elections for 
members of boards of education the term is for four years, but section 4736-1 G. C. 
provides that at the first election after such board has been appointed two of such 
members shall be elected for two years and three for four years, thus preventing the 
terms of the entire board from expiring at the same time, and thereafter each member 
shall then be elected for four years. 

Section 4713 G. C., which is now repealed, provided that at the first election in 
a township district a board of education shall be elected, two members to serve for 
two years and three members to serve for four years, and at the township election 
held every second year thereafter their successors shall be elected for a term of four 
years. Said section, as above noted, was repealed at the time the new school code, 
so called, was enacted, namely, February 5, 1914 (104 0. L. 133), but at the same 
time there was enacted section 4735 G. C., which provided that all officers and mem
bers of boards of education of existing school districts shall continue to hold and exer
cise their respective offices and powers until their terms expire and until their suc
cessors are elected and qualified. That is to say, the machinery which was provided 
for the conduct of the schools was ·permitted to remain intact at the time the radical 
change in our laws became effective, and the members of the boards of education 
continued to serve for the terms for which they had been originally elected or ap
pointed and until their successors were duly elected and qualified. 

Provision was therefore made for all existing members and with the enactment 
Qf section 4736-1 G. C. provision is made for boards of education in newly created 
districts and for the election of the successors thereto. Candidates for members of 
boards of education shall be nominated as provided by section 4997 G. C., in which 
section it is provided that nominations of candidates for the office of member of the 
board of education shall be made by nominating papers signed in the aggregate for 
each candidate by not less than twenty-five qualified electors of the school district, 
of either sex, and in village and city districts by not less than two per cent. of the 
electors voting at the next preceding general school election in such city or village 
school district. 

Such nominating papers shall be filed with the board of deputy state supervisors 
of election.S as provided by section 5004 G. C., which reads in part as follows: 

"Certificates of nomination and nomination papers of candidates shall 
be filed as follows: * * * 

"For * * * members of the board of education, with the board 
of deputy state supervisors of the county, not less tha.n sixty da~ s previous 
to the date of electiou; * * * ." 

Section 5032 G. C. ptovides that the names of candidates for members of the board 
of education of a school district, however nominated, shall be placed on one independent 
and separate ballot without any designation whatever, except for member of board of 
education and the number of members to be elected. 

Section 5018-1 G. C. provides that where the names of several persons are grouped 
together upon the ballots as candidates for the same office, the ballot shall contain 
immediately above the names of such candidates the words "vote for not more than 
-." The blank space shall be filled with the number representing the persons who 
may lawfully be elected to such office. In your case the word "two" will be written 
in said space on the ballot for the one class of candidates, and the word "three" will 
be written in the blank space for the other class. 

Section 4998 G. C. provides that when nominations of candidates for members 
of the board of education have been made by nomination papers filed with the board 
of deputy state supervisors, then the board of deputy state supervisors shall publish 
on two different days prior to the election a list of the names of such candidates in two 
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newspapers of opposite politics in the school district, if there is such printed and pub 
lished therein, and if no newspaper is printed in such school district, the board shall 
post such list in at least five public places therein. 

Section 4838 G. C. provides that all elections for members of boards of education 
shall be held on the first Tuesday after the first Monday in l\ovember ot odd numbered 
years, and section 4839 G. C. provides that the clerk of each board of e'ducation $all 
publish a notice of all such elections in a newSpaper of general circulation'in the district 
or post written or printed notices thereof in five public places in the district at lea.St 
ten days before the holding of such election, and that such notices .shall specify the time 
and place of the election and the number of members of the board of.education to be elected 
and the term for which they are to be elected. 

It w~ held in the case of State v. Schafer, 10 Cir. Dec. 36, that: 

"Where three members are to be elected to, the board of education, two 
of them for the full term of three years a~d one to fin an une~pired ·tE1flll of one 
year, and the names of six candidates appell-r on the bll.llots, but with nothing 
to indicate which are candidates for the long term and which ·are candidates 
fo;r the short term; there is no valid election." .. 

Therefore, .answering your questions specifically, I advise yop that all five :Qlembers 
of the board of educ.ation shall be elected on November 6, 1917; that two of such mem
bers shall be elected for two years and three shall be elected for four years; that the 
nomination papers of the candidates to be voted for at said electidn shll'P be filed with 
the boa,rd of deputy stat.e .supervisors of elec'tions of your county "not less than sixty 
days" previous to the date of election, and that candidates shall b~ nominated for the 
term,s for which they are to be elected and the designation thereof shall be made upon 
the ballots; that is, the term for which the candidate is to be elected. 

570. 

Very truly you_rs, 
JosEPH McGHEE, 

Attorney-General. 

CONTRACT-RENDERED IMPOSSIBLE BY GOVERNMENT-sUSPENDED 
WHILE PROHIBITION REMAINS IN EFFECT-ALIEN ENEMIES
RESTRICTED AREA. 

A contract of employment as instructor at the Ohio state university between the trustees 
of the said university and a person who is an alien enemy is rendered impossible of per
formance by an order denominating the campus of the university as a restricted area and 
excluding alien enemies therefrom except on permit, if the permit is refused to the person 
so employed such impossibility of performance at least suspends the force of the contract 
during the time that the prohibition remains in effect; whether or not it discharges the con
tract of employment depends upon whether or not the matter is entire. 

CoLmrnus, OHio, August 28, 1917. 

DR. W. 0. THOMPSON, President of Ohio State University, Columbus, Ohio. 
DEAR SJR:-1 acknowledge receipt of your letter of Augus,t 22, requesting my 

opi'.nio;n ¥ follows:-

"The trustees of the up.iversity at their summer meeting elected the 
instructional force for the comipg year. This ·election included one Prof~or 
K. Mr. K. is a,n alien enemy. The government ha~ now refused him a permit 
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to come upon the university grounds because it is a restricted area. Will you 
therefore furnish the university an opinion on the following question: 

"Whether the action of the government in declining the permit to Pro
fessor K. automatically cancels the contract entered into between the uni
versity and Professor K., who had accepted his election for the ensuing year." 

It is obvious that the action of the government renders it impossible for the con
tract of employment to be discharged in the ordinary way, in as much as that would 
require the attendance of the instructor at the appointed places on the campus of the 
university for the purpose of conducting classes. 

The well established rule of law is, that a contract for personal services is discharged 
by impossibility of performance produced by action of the government, unless there 
is something about the contract that manifests an intention on the part of one party 
or the other to assume the risk of such happenings. I take it that nothing of that sort 
appears in the case mentioned by you, and that the general rule therefore would apply. 

Page on Contracts, at section 1363, mentions as one of the three classes of cases 
in which impossibility of performance not contemplated by the parties operates as a 
discharge: 

"Where contracts are made for personal services which cannot be per
formed by an assignee or personal representative." 

He gives as an instance, in section 1366, the arrest of an employe and his detention 
for a considerable period of time. 

It is stated, however, that if the law or an act of government stops performance 
for a limited time only, the contract is temporarily suspended rather than discharged. 
(Section 1373, citing School District v. Howard. 98 N. W., 666). 

The case you have in mind may be an instance of this kind. The order excluding 
alien enemies from restricted areas may undoubtedly be regarded as temporary. Should 
the war cease within a week, and the exclusion of Professor K. from the campus be 
soon thereafter liited in consequence thereof, there would be nothing to prevent him 
from offering performance, and nothing to justify the trustees of the university in 
declining his tender of performance. Should, however, the order and its application 
to Professor K. remain effective for any part of the college year within which teaching 
services under the contract would have to be rendered, the university, of course, would 
not be liable to him for such part, at least, of his compensation as might relate to the 
period of time during which he was excluded from the campus. Whether or not the 
board of trustees would be under obligation to accept the services of Professor K. if 
they should be again tendered after having been interrupted during the college year 
would depend upon whether the contract should be regarded as entire, i. e., inter
preted as being a contract for a year's services, or a contract of employment as in
structor for a year, the right to compensation pro rata lemporis not to be dependent 
upon the rendition of an entire year's service. This question, however, hardly arises 
at the present time, and will never arise if the duration of the war, or the order of 
the goverment covers the entire college year. 

At the present time you are advised that the university is under no obligation 
to pay Professor K. for any services which he is prevented from rendering by virtue 
of the order of exclusion; that such order, at least pro tanto, discharges the contract~ 
and that if the order of exclusion remains operative during the entire life of the con
tract the impossibility of performance produced thereby will completely discharge 
the contract. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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571. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF THE 
COUNCIL OF TOLEDO, OHIO. 

CoLUMBus, Omo, Aug. 28, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN: 

"IN RE: Bonds of the city of Toledo, Ohio, in the sum of $300,000.00, 
for the purpose of paying the city's share of the cost and expense of certain 
street improvements. 

I am herewith returning, with my approval, transcript of the proceedings of the 
city council and other officers of the city of Toledo, Ohio, relating to the above bond 
issue. 

The bonds in question are issued for the purpo?e of paying the city's share of 
the cost and expense of certain specifically named street improvements, seven in 
number, and the issue thereof has been provided for by a resolution of the city council, 
·duly passed by more than two-thirds of the members thereof and published in ac
cordance with the provisions of section 57 of the charter of the city of Toledo, which 
provides as follows: 

"Every ordinance or resolution upon its final passage shall be recorded 
in a book kept for that purpose, and shall be authenticated by the signature 
of the presiding officer and clerk of the council. Within ten days after its 
final passage, every ordinance of a general nature shall be publishe,:l at least 
once in full in the city journal. Other ordinances and resolutiops shall be 
published in the city journal in full or in con,densed form, as-the council may 
direct. There shall be no other publication at the expense of the city." 

Four of these street improvements were initiated by the passage of resolutions 
<>f necessity prior to the time the charter of the city of Toledo went into effect, to wit, 
January 1, 1916, and three of said improvements were initiated in like manner after 
the charter went into effect and in pursuance to its provisions. 

With respect to the four improveme,nts projected before the charter of the city 
went into effect the legislation as to three of them, down to and including the ordi
nance to proceed, was complete at the time of the adoption of the resolution provid
ing for this bond issue; while as to one of t4em no ordinance to proceed had as yet 
been passed. 

With respect to the three street improvements projected under the charter of 
said city the legislation with respect to one of said improvements, down to and in
.cluding the ordinance to proceed, was complete at the time of the adoption of the 
resol~tion providing for th~ issue of the bonds; while as to two of said improvements no 
<>rdinance to proceed had as yet been passed. 

In the consideration of the transcript relating to the above bond issue only two 
.questions have given me any serious concern with respect to the validity of this bond 
issue. 

The case of Heffner v. Toledo, 75 0. S. 413, involved an issue of bonds of the city 
.of Toledo for the purpose of paying the city's part of the cost and expense of certain 
street and sewer improvements. The court in this case had under consideration 
section 53 of the Municipal Code of 1902, which, with slight amendment, has since 
been carried into the General Code as section 3821, authorizing municipal corpora
tions to issue and sell bonds as other bonds are sold to pay the corporation's part of 
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any improvement authorized and provided for under the assessment statutes. The 
court likewise had under consideration the provisions of section 2835 of the Revised 
Statutes, which is now section 3939 of the General Code. The court held that the 
bonds authorized by section 53 of the :\iunicipal Code (section 3821 G. C.) could not 
be provided for by resolution or ordinance until after the passage of the ordinance 
to proceed. The court held further, however, that under section 2835 Revised Stat
utes (section 3939 G. C.) the council of the city may, by a resolution or ordinance 
passed by the affirmative vote of not less than two-thirds of the members elected or 
appointed thereto, provide for the issuing of bonds to pay the city's part of the cost 
of a specific improvement before the passage of either the ordinance to proceed or 
the resolution of necessity with respect to such improvement. 

Chapter XI of the charter of the city of Toledo is devoted to the subject of assess
ments and improvements. The chapter is comprehensive in its terms and covers in 
a large measure the same subject covered by the chapter of the General Code relating 
to the subject of improvements by assessments. Section 208 of the charter of said 
city, the same being a part of said chapter XI relating to the subject of assessments 
and improvements, provides as follows: 

"The city shall pay such part of the cost and expense of improvements 
for which special assessments are levied as the council deems just, which 
part shall not be less than one-fiftieth of all such cost and expense; and in 
addition thereto, the city shall pay the cost of intersections. The council 
may provide for the payment of the city's portion of all such improvements 
by the issuance of bonds or notes therefor, and may levy taxes, in addition 
to all other taxes authorized by law , to pay such bonds or notes and the inter
est thereon." 

The provisions and setting of this section of the charter of the city of Toledo 
authorizing the city to issue bonds for the purpose of paying its share of improvements 
under the chapter in which the section is contained are quite similar to section 53 of 
the municipal code of 1902, which was under consideration by the court in the case of 
Heffner v. Tolerlo, Rupra, and which, as before noted, has been carried into the General 
Code as section 3821. If, as a charter provision, section 208 above quoted is to be 
considered the exclusive authority of the city of Toledo to issue bonds for the purpose· 
of paying its share. of the cost of specific street improvements, the question would 
naturally arise under the decision of the court in the case of Heffner v. Toledo, supra, 
whether the issue of such bonds could be provided for until an ordinance to proceed 
affecting the street improvements covered by the bond issue had been passed. I find, 
however, that section 10 of the charter of the city of Toledo provides as follows: 

"The enumeration of particular powers by this charter shall not be held 
or deemed to be exclusive; but in addition to the powers enumerated or implied 
therein, or appropriate to. the exercise thereof, the city of Toledo shall have and 
may exercise all other powers which under the constitution and laws of Ohio 
now are, or hereafter may be, granted to cities. Powers proper to be exer
cised, and not specially enumerated herein, shall be exercised and enforced in 
the manner prescribed by this charter; or, when not prescribed herein, in such 
manner as shall be provided by ordinance or resolution of the council, or by 
statute." 

1 am of the opinion, therefore, that by reason of the provisions of the section of 
the charter just quoted the city of Toledo has power to issue bonds not only under 
section 208 of the charter of said city, but under the provisions of section 3939 of the 
General Code as well. This section of the General Code, among other things, speci· 
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fically authorizes municipal corporations to issue bonds for the purpose of resurfacing, 
repairing or improving any existing street or streets as well as other public highways. 

The other question which bas called for some consideration arises by virtue of the 
provisions of section 4 of the charter of said city, which provides as follows: 

"All contracts entered into by the-city for its own benefit prior to the 
taking effect of this charter shall continue in full force and effect. All 
public work begun prior to the taking effect of this charter shall be continued 
and perfected hereunder. Public improvements for which legislative steps 
shall have been taken under laws in force at the time this charter takes effect 
may be carried to completion in accordance with the provisions of such legisla
tion." 

It is obvious that if the word "legislation" found at the end of the section refers 
to the general statutes of the state and the proceedings relating to this bond issue is 
·one of the things to be carried to completion in accordance with the provisions of 
such "legislation," the proceedings relating to the bond issue are defective for the 
reason that the ordinance providing for the same was not published in compliance 
with the provisions of section 4228 of the General Code. However, I am unable to 
give this effect to the language above quoted, and am of the opinion that the word 
"legislation" as used in said section 4 of the charter of the city of Toledo refers to the 
"legislative steps" of the city council previously mentioned therein, and that the only 
force of the provisions of the section is to give validity to such legislative steps which 
may have been taken before the charter went into effect with respect to improvements 
which might have to be completed after the same went into effect, and that the section 
-cannot be given the effect of requiring that the subsequent ordinance providing for the 
issue of bonds covering such improvement should be published otherwise than in con
formity with the provisions of section 57 of the city charter, specifically providing 
how all ordinances should be published. 

The proceedings of the council and other officers of the city being in other respects 
regular, and this issue itself being within the limitations of the Longworth law, I am 
of the opinion that said issue is in all respects valid and that properly prepared bonds 
covering said issue will, when signed by the proper officers, constitute valid and sub-
13isting obligations of said city. Very truly yours, 

572. 

JosEPH McGHEE, 
Attorney-General. 

LOCOMOTIVES-FLAGMAN OR RED LIGHT NOT RE~UIRED THEREON 
UNDER SECTION 8945-4 G. C. 

The act found in 107 Ohio Laws, 605, does not re-;uire that a flagman or red lights 
.be placed upon locomotives allowed to stand on running tracks during the night season. 

CoLUMBUs, 0HI01 August 29, 1917. 

Public r tilities Commission of Ohio, Columbus, Ohio. 
GEN'ILEMEN:-I acknowledge receipt of your letter of August 4th, requesting 

my opinion with reference to the interpretation of an act found in 107 Ohio Laws, 605. 
The specific question in which you are interested, which has been submitted by 

()Ounsel for the Bessemer and Lake Erie Railroad Company, is as to whether or not 
the act referred to requires that red lights be placed upon locomotives allowed to stand 
<>n running tracks and within the yard limits during the night season. 
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The act in question, with its title, is in full as follows: 

"AX ACT 

"To compel common carriers to place lights on front and rear ends of 
all trains, part-trains, cuts of cars, cabooses and locomotives, while on the 
main railroad tracks. 

"BE IT EXACTED BY THE GENERAL ASSE:\1BLY OF THE STATE 
OF OHIO: 

"Section 1. It shall be unlawful for any superintendent, trainmaster, 
yardmaster, or other employe of the railroad company doing business in 
the state of Ohio, to allow or permit passenger or freight car to stand on a 
track commonly called a running track, within yard limits unless flagman 
or red light is on end of car during the period from thirty minutes before 
sunset to thirty minutes after sunrise. 

"Section 2. Whoever being superintendent, trainmaster, yardmaster, 
or other employes of a railroad company, violates section 1 of this act, shall 
be guilty of misdemeanor, and shall be fined not less than twenty-five dollars 
nor more than three hundred dollars for each and every offense. 

"Section 3. The public utilities commission shall be empowered to 
enforce the foregoing sections and prosecute any violations thereof." 

It will be observed that the title of the act mentions "locomotives," but that 
this word is not found in the body of the law. Section 1 of the latter refers only to 
passenger or freight cars, and it is clear to me that this term does not include loco
motives. 

The title of an act may be consulted to resolve ambiguities apparent on the face 
of the body of the law; it is not, however, a part of the act and cannot be given effect 
to enlarge or restrict the clearly expressed provisions of the latter. 

I am of the opinion, therefore, that despite the title of the act, no part of the 
law in any way governs the placing of flagmen or red lights upon locomotives under 
any circumstance. 

You have submitted an opinion to the commission by Hon. C. A. Radcliffe, at
torney for the commission, which. is consistent with the opinion which I have ex
pressed, and which goes further and deals with questions not raised by co:unsel for 
the Bessemer and Lake Erie Railroad Company. Mr. Radcliffe expresses the view 
that the body of the act not only does not apply to locomotives, but also does not 
apply to trains, part trains, cuts of cars and oabooses, as referred to in the title. That 
is to say, Mr. Radcliffe expresses the view that the operative effect of the act is limited 
to the lighting or safegua1ding of single cars. 

I am not clear as to this point, and in ·as much as the commission's letter to me 
refers to the communication of counsel for the Bessemer and Lake Erie Railroad Com
pany, I assume that the point rai$ed by them is the only one submitted to me for 
decision. I, therefore, expre&a no opinion as to the effect of the act in sb far as trains 
part trains, cuts of cars and cabooses are concerned. 

21-Vol. II-A. G. 

Very truly you.r;s1 
JosEPH McGHEE, 

Attorney-General. 
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573. 

BOARD OF EDUCATION-APPOINTED BY[COUNTY BOARD FOR NEW 
DISTRICT-WHEN AND HOW SUCCESSORS ELECTED. 

Where a board of education has been appointed for a newly created district by a 
county board of education, the successors thereto shaU be elected at the first election for 
members of the board of education held in such district after such appointment. Two 
of such members shall be elected for the term of two years and three for the term of four 
years. 

CoLUMBus, OHio, Aug. 29, 1917. 

HoN. OrHo W. KENNEDY, Prosecuting AUorney, Bucyrus, Ohio. 
MY DEAR Sur.:-In your letter of August$, 1917 you ask my opinion upon the 

following statement of facts: · 

"We have a number of school district,s created under section 4736 G. C., 
and the county board of education appointed the board of education under 
the provisions of that section. In all of these districts thus created no elections 
have been held to elect members of such board of education. 

"Section 4736 says nothing about how long the members shall be elected 
for, that is, the members to be chosen this fall. It only provides that they 
s;hall be elected as provided by law. Section 4736-1 G. C. makes provision 
for the electmg successors, but this is where the board has been appointed 
by the county commissioners. 

"Section 4712 G. C. provides that all members shall be chosen for four 
years. 

"All the districts that I have reference to are rural districts. We have 
no village districts created under this law. 

"What I desire to know i s: For how long a term shall the members of 
these boards be chosen? Are they all to be chosen for four years, or shall 
two of them be chosen for two years and three chosen for four years?" 

Section 4736 G. C. provides that the county board of education is authorized 
to create a school district from one or more school districts or parts thereof and that: 

"* * * The county board of education is authorized to appoint 
a board of education for such newly created school district and * * *. 
Members of the boards of education of the newly created district shall there
after be elected at the same time and in the ~arne manner as the boards of 
education of the village and rural districts." 

That is to say, it is necessary to l~ok to the statute!! which provide for the election 
of boards of education in village districts and also to the statutes which provide for 
the election of boards of education in rural districts, and from the various statutes 
determine how members shall be elected to succeed the members of the board of edu
cation of a newly created district, which board was appointed by the county board 
of education. 

I shall first take up the sections which refer to village districts. 
Section 4709 G. C. provides: 

"At the first election in such district, a board of education shall be elected, 
two members to serve for two years and three to serve for four years. At 
the proper municipal election held thereafter, their successors shall be elected 
for a term of four years." 
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That is, at the first election in a village district two members of the board of educa. 
tion shall be elected to serve for the term of two years and three members of such 
board shall at the same time be elected to serve for the term of four years, and there
after and at the end of the expiration of the terms of the various members, their suc
cessors shall be elected for a term of four years. So that if the successors to the members 
of a board of education of a newly created district, which was appointed by a county 
board of education, would be elected in the same manner as the members of a board of 
education of a new village district, then under such an arrangement two members 
would have to be elected at the coming election for two years and three members would 
have to be elected for four years, and thereafter and when the successors thereto would 
be elected, all would be for the term of four years, because their terms would alternate, 
two to be elected at one election and three at the next election. 

The sections relating to the election of members of boards of education for rural 
districts are very similar to those which relate to the election of members of village 
districts. The general section of the school code which applies to the election of mem
bers of boards of education in rurw districts is section 4712 G. C., which reads as follows: 

"In rural school districts, the board of education shall consist of five 
members elected at large at the same time township officers are elected and 
in the manner provided by law, for a term of four years." 

The section which made provision for the first election in a township district, 
and which provided that two members should be elected for two years and three for 
four years was numbered 4713, and was repealed when the new school code was enacted 
in 1914, and provision was not made at that time for the election of members in a new 
rural school district. 

But in 1915 the legislature enacted section 4736-1 G. C. which reads as follows: 

"In rural school districts hereafter created by a county board of education, 
a board of education shall be elected as provided in section 4712 of the General 
Code. When rural school districts hereafter so created or which have been 
heretofore so created, fail or have failed to elect a board of education as pro
vided in said section 4712, or whenever there exists such school district which 
for any reason or cause is not provided with a board of education, the com
missioners of the county to which such district belongs shall appoint such 
board of education, and the members so appointed shall serve until their 
successors are elected and qualified. The successors of the members so 
appointed shall be elected at the first election for members of the board of 
education held in such district after such appointment, two members to 
serve for two years and three members for four years. And thereafter their 
successors shall be elected in the manner and for the term as provided by 
section 4712 of the General Code. The beard so appointed by the commis
sioners of the county shall organize on the second Monday oafter their ap
pointment." 

This department held in opinion No. 368, rendered June 16, 1917, to Hon. Phil 
H. Weiland, Prosecuting Attorney, Mt. Gilead, Ohio: 

"That if at the time the county board of education creates a new dis
trict it appoints a board of education for such district, said board of educa
tion thereby becomes the legally constituted board for such district, but 
if, for any reason or cause the county board of education fails to appoint a 
board of education for such newly created district, then I am of the opinion that 
the board of commissioners have the right to appoint such board." 
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Said opinion harmonized the provisions of sections 4736 and 4736-1 G. C. in refer
ence to the appointing of a board of education for a newly created district, the object 
being to provide for a board of education for such newly created district and to elimi
nate any contradiction in the provisions of said sections. 

I also held in opinion No. 569, rendered to Bon. Dean E. Stanley, Prosecuting 
Attorney of Warren county, on the 28th day of August, 1917, that as between the 
general provisions of section 4712 and the special provisions of section 4736-1 G. C., 
the provisions of the latter section must control as to the first election had after a 
board has been appointed by the board of county commissioners, and I am of the opinion 
that the same conclusion should be reached where a board has been appointed by the 
county board of education, for in both instances it is the successors of the members 
of a board of education which was appointed in a newly created district, that are being 
elected at the first election for members of boards of education, which is held in such 
district after such appointment is made. 

So that whether the procedure in relation to the election of members of boards 
of education in village districts or in relation to the election of members of boards of 
education in rural districts is followed, the same result is reached. 

Answering your question, I advise you that two members of the board of education 
which was appointed for the newly created district by your county board of education 
shall be elected for two years and three members shall be elected for four years, and 
the nomination papers shall be filled accordingly. 

574. 

Very truly yours, 
JosEPH :McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVE~'dENT IN 
ADAMS COUNTY. 

CoLUMBus, Omo, August 30, 1917. 

BoN. CLINTON CowEN, Stale Highway C'ommissior,er, Columbus, Ohio. 
DEAR Sm:-I am herewith returning; with my approval, final resolution relating 

to the improvement of 

"Section 'B,' West Union-Hillsboro road, inter-county highway No. 
441, Pet. No. 2004-T, Wayne township, Adams county." 

In this instance the application for state aid in the improvement of this road was 
made by the board of township trustees of Wayne township, said county, and pro
vides for an appropriation by the township trustees in the sum of $2,450.00, said amount 
being one-fourth of the total estimated cost and expense of said improvement. 

Section 1214 of the General Code provides in general terms for the division of the 
cost and expense of making such inter-county highway improvements, to-wit: that 
twenty-five per cent. thereof shall be paid by the county, fifteen per cent. thereof 
by the township or townships, and ten per cent. thereof by the owners of abutting 
property. 

The amount appropriated by the township trustees covers only the proportion 
of the cost and expense to be borne by said township and by abutting property owners. 
However, I note that by section 1217 of the General Code it is provided that where 
the application for such improvement is made by the township trustees the state 
may assume all or any part of the county's proportion of the cost of said improvement. 
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The certificate of your department, over the signature of Mr. Hastings, chief clerk, 
is to the effect that there has been appropriated from the inter-county highway fund 
of the state highway department of Ohio the sum of $7,350.00 to the credit of Wayne 
township, Adams county. This sum covers not only the portion of the cost and ex
pense of said improvement to be borne by the state of Ohio under the provisions of 
section 1213 of the General Code, but likewise the part apportioned to the county 
under the provisions of section 1214 G. C., and constitutes, therefore, a sufficient 
assumption by the state of the county's share under section 1217 of the General Code. 

Said final resolution being in other respects in regular and proper form; the same 
is herewith approved. 

575 .. 

Very truly yours, 
JOSEPH :1\lr.GHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN WAR
REN COUNTY. 

CoLUMBus, Omo, Aug. 30, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-! am herewith returning, with my approval, final resolution relating 

to the improvement of 

"Section 'D,' Cincinnati-Chillicothe Road, inter-county highway No. 8, 
Pet. No. 3051, Warren county." 

I note from the recitals of the resolution that the particular section of this road 
to be improved is 513 feet of new location, together with new culverts at point where 
I. C. H. No.8 crosses under the tracks of the B. & 0. S. W. R. R. about one-half mile 
southwest of the village of Blanchester. This description of the improvement indi
cates a deviation of the line of the road from the existing highway and calls into con
sideration the provision of section 1201 of the General Code, which provides that 
if the line of the proposed improvement deviates from the existing highway, the county 
commissioners or township trustees making application for such improvement must 
provide the requisite right of way. 

Application for state aid in the present instance was made by the board of county 
commissioners of Warren county, and the final resolution having been found to be 
in other respects regular and ·in proper form, the same is approved on condition that 
the county commissioners of said county have secured the necessary right of way 
for the improvement in so far as the same deviates from the existing highway. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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576. 

APPROV .AL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
HIGHLAND COUNTY. 

CoLUMBus, Omo, Aug. 30, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-! acknowledge receipt of your communication of August 17, 1917, 

transmitting to me for examination final resolution relating to the improvement of 

"Section 'K' of Hillsboro-Piketon road, inter-county highway No. 261, 
Petition No. 2488, Highland county." 

I find this resolution to be in regular form, and I am therefore returning the same 
to you with my approval endorsed thereon. 

577. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROV .AL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
JACKSON COUNTY. 

CoLUMBus, OHio, Aug. 30, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-! acknowledge receipt of your communication of August 17, 1917, 

transmitting to me for examination final resolution relating to the improvement of 

"Section 'F,' Chillicothe-Jackson road, inter-county highway No. 364, 
Pet. No. 2530, Jackson county." 

With the exception that the name of the township or townships in which said 
improvement is located is not stated in the final resolution, the same is in regular 
and proper form. Subject to the correction of said final resolution by the insertion 
of the name of said township or townships, said fiD.al resolution is herewith approved. 

Very truly yours, 
JosEPH McGHEE, 

AUorney...(]eneral. 
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578. 

DISAPPROV ~FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
BROWN COUNTY. 

CoLUMBus, Omo, August 30, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-1 am herewith returning, without my approval, final resolution 

transmitted to me under date of August 25, 1917, relating to the improvement of 

"Section 'A,' Ripley-Hillsboro road, inter-county highway No. 177, 
Pet. No. 2112-T, Union township, Brown county." 

The application for state aid in the improvement of this road was made by the 
township trustees of Union township, Brown county, Ohio. It does not appear that 
the county is to bear any portion of the cost and expense of said improvement as pro
vided for in section 1214 of the General Code, but with respect to this it sufficiently 
appears from the appropriation made by your department that the state has assumed 
the county's share of the cost and expense of said improvement, as provided for by 
section 1217 of the General Code. 

The final resolution is disapproved for the reason that the section of said road 
approved by the state highway commissioner for improvement is not sufficiently 
definite. With respect to this point I note that the application of the township trustees 
of Union township, said county, filed with your department under date of April 29, 
1916, described the section of the road with respect to which such aid is requested 
as follows: 

"Beginning at the intersection of I. C. H. No. 177, with the east corpora
tion line of the village of Ripley, thence in a general northerly direction along 
the route of I. C. II. No. 177, passing through the villages of Red Oak P. 0., 
Carlisle, Macon and Fincastle to where same intersects the boundary line 
between Highland and Brown counties, about two and one-half miles north
east of the village of Fincastle, in all a distance of 21.0 miles." 

The final resolution recites that the state highway commissioner has approved 
said application and has caused a map of the following described section of said highway 
to be made in outline and profile, to-wit: 

"Beginning at the intersection of I. C. H. No. 177, with the east cor
poration line of the village of Ripley, thence in a general northerly direction 
along the line of I. C. H. No. 177." 

Section 1195 of the General Code provides that if upon receipt of an application 
for state aid, the state highway commissioner approves of the construction, improve
ment, maintenance or repair of such inter-county or main market roads or any part 
thereof, he shall certify his approval of the application, for any part thereof, to the county 
commissioners of the township trustees, as the case may be. 

This section contemplates that if the state highway commissioner approves of the 
construction or improvement of a particular inter-county highway, and is unable or 
does not elect to approve the application to the extent of the whole improvement set 
out in the application for state aid, he shall approve some definite part thereof, and, 



1640 OPINIONS 

in my opmwn, the description of the particular section of said highway which the 
state highway commissioner has approved does not meet the intent and purpose of the 
section of the General Code above quoted. 

· I assume that in all probability the recital in the final resolution with respect 
to the section of inter-county highway No. 177 approved by the state highway com
missioner for construction is but a clerical error, and that in point of fact the proper 
description of said section so approved for construction is a definite part of said road. 
If this be the case, I am of the opinion that the said recital may be corrected to show the 
fact. 

579. 

Very truly yours, 
JOSEPH l\fr:GHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
MONROE COUNTY. 

CoLUMBUS, Omo, August 30, 1917. 

HoN CLI:NTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-! am herewith returning, with my approval, final resolution trans

mitted to me under date of August 27, 1917, relating to the improvement of 

"Section 'N,' Ohio river road, inter-county highway No. 7, Pet. No. 
2715, Monroe county." 

Aside from the fact that the name of the township or townships in which the pro
posed improvement is located is not set out in said final resolution, the same is in all 
respects regular and in proper form and, subject to the correction to be made as above 
indicated, is herewith approved. 

580. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY BOARD OF EDUCATION-NO RIGHT TO ESTABLISH HIGH 
SCHOOL-WHEN VILLAGE BOARD REFUSES TO DO SO-TUITION. 

A county board of education has no right under section 7610-1 G. C. (107 0. L. 623) 
to establish a high school in a uillage district, when the uillage board of education refuses 
to do so. 

A village w_hich maintains no high school must pay the tuition of its high school pu
pils in other districts where they attend. 

CoLUMBus, Omo, August 30, 1917. 

HoN. CHESTER PENDLETON, Prosecuting Attorney, ·Ti'indlay, Ohio. 
DEAR SIR:-In your request of August 23 you ask my opinion on the following: 

"The school situation in the village of Arlington in this county has been 
very bad for a number of months. The electors of the village by an over
whelming vote recently rejected a bond issue for the building of a new school 
building~ and the state department of public instruction has taken away 
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the charter from the Arlington high school because of inferior housing con
ditions. The industrial commission has ordered many repairs to be made 
upon the village school building before it is used for the elementary grades 
this fall. 

''For reasons which seemed good to the village board of education it de
cided either to discontinue giving high school instruction during the coming 
school year, and make provision for the payment of the tuition of high school 
pupils in other districts, or to establish a third grade high school and pay the 
tuition for the advanced pupils of Arlington. 

"A great many of the citizens of Arlington have objected to this conclu
sion of the village board, and it has resulted in the filing of the enclosed ap
plication with the county board of education by some of those interested. 

"First: Under these circumstances what power, if any, does the county 
board have, under section 7610-1, to act over the heads of the village board 
of education and provide a first grade high school for the village? 

"Second: Does section 7610-1 apply only to elementary schools, or 
does it include within its terms high schools as well?" 

Section 7610-1 G. C. (107 0. L. 623) provides: 

"If the board of education in a district fails to provide sufficient school 
privileges for all the youth of school age in the. district, or to provide for the 
continuance of any school in the district for at least thirty-two weeks in the 
year, or to provide for each school an equitable share of school advantages 
as required by this title, or to provide suitable school houses for all the schools 
under its control, or to elect a superintendent or teachers, or to pay their 
salaries, or to pay out any other school money, needed in school adminis
tration, or to fill any vacancies in the board within the period of thirty days 
after such vacancies occur the county board of education of the county to 
which such district belongs, upon being advised and satisfied thereof, shall 
perform any and all of such duties or acts, in the same manner as the board 
of education by this title is authorized to perform them. All salaries and 
other money so paid by the county board of education shall be paid out of 
the county treasury on vouchers signed by the president of the county board 
of education, but they shall be a charge against the school district for which 
the money was paid. The amount so paid shall be retained by the county 
auditor from the proper funds due to such school district, at the time of 
making the semi-annual distribution of taxes." 

The question is, can the county board of education, under the authority granted 
in the above quoted section, provide a first grade high school for the pupils of said 
village, since the village board of education has decided to have no high school or 
only a third grade high school and to pay the tuition for the advanced pupils of the 
village to some other first or second grade high school? 

Section 7644 G. C. provides that each board of education shall establish a suf
ficient number of elementary schools to provide for the free education of the youth 
of school age within the district under its control; such elementary schools shall be 
located at such places as will be most convenient for the attendance of the largest 
number of the youth who attend such schools in such district; and that every ele
mentary day school, so established, shall continue for not less than thirty-two weeks 
in any school year, nor more than forty weeks therein, and that all the elementary 
schools within the same school district shall be continued for the same length of time. 

An elementary school is defined by section 7648 G. C. as one in which instruction 
and training are given in spelling, reading, writing, arithmetic, English language, 
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English grammar and composition, geography, history of the United States, including 
civil government, physiology and hygiene; but that nothing in said section shall abridge 
the power boards of education to cause instruction and training to be given in vocal 
music, dra ·ving, elementary algebra, the elements of agriculture and other branches 
which they deem advisable for the best interests of the schools under their charge. 

A high school is defined by section 7649 G. C. to be one of higher grade than ele.; 
mentary school, in which instruction and training are given in approved courses in 
the history of the United States and other countries; composition, rhetoric, English 
and American literature; algebra and geometry; natural science, political or mental 
science, ancient or modern foreign languages, or both, commercial and industrial 
branches, or such of the branches named as the length of its curriculum makes pos
sible; also such other branches of higher grade than those to be taught in the element
ary schools, with such advance studies and advanced reviews of common branches 
as the board of education directs. 

Section 7663 G. C. provides that a board of education may establish one or more 
high schools whenever it deems the establishment of such a school or schools proper 
or necessary for the convenience or progress of the pupils attending them, or for the 
conduct and welfare of the educational interests of such district. 

Section 7651 G. C. provides that all high schools of the state shall be classified 
into schools of the first, second and third grades. 

Section 7748 G. C. provides that a board of education providing a third grade 
high school, as defined by law, shall be required to pay the tuition of graduates from 
such school residing in the district, at any first grade high school for two years, or at 
a second grade high school for one year. Should pupils residing in the district pre
fer not to attend such third grade high school, the board of education of such district 
shall be required to pay the tuition of such pupils at any first grade high school for 
four years, or at any second grade high school for three years and a first grade high 
school for one year, except that a board of education which maintains a third grade 
high school is not required to pay such tuition when the maximum levy permitted 
by law for such district has been reached and all the funds so raised are necessary 
for the support of the schools of such district. 

Section 7747 G. C., as amended in 107 0. L. 625, provides that the tuition of 
pupils who are eligible for admission to high school and who reside in village or rural 
districts, in which no high school is maintained, shall be paid by the board of educa
tion of the school district in which they have legal school ~esidence. 

No question is raised in your inquiry as to the elementary schools and it is to 
the maintenance of this class of schools that the statute is mandatory. That is, it 
is provided that such board of education shall establish a sufficient number of ele
mentary schools and there can be no doubt that if a board of education did not estab
lish a sufficient number of elementary schools, then under the authority of section 
7610-1 G. C. (107 0. L. 623), the county board of education has authority to provide 
such sufficient school privileges for all the school youth who might desire to attend 
such elementary schools. But the establishment of high schools is optional with a 
board of education. If such village board of education fails or refuses to establish 
a high school, then under the provisions of section 7747 G. C., as last amended 107 
0. L. 625), such village board of education must pay the tuition of pupils who are 
eligible for admission to high school and who attend high school in another district. 

You state that if a high school is established it will be only a thi,rd high grade 
school and that if the board of education establishes such third grade high school it will 
then pay the tuition of those high school pupils within the district who attend other high 
schools, and I assume from said statement that the limits of taxation have not been 
reached or that there will be sufficient funds in the hands of the board to cover what-
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ever tuition expenses might arise in event that course is taken. This would provide 
all pupils i,n the district with proper school facilities and the conditi<>ns of section 
7610..1 supra could not attach. 

Many of the provisipns now contained in section 7610..1 G. C. (107 0. L. 623) 
were _taken from original section 7610 G. C. ~,ection 3969 R. 8). and said ~tion was 
considered in Board of Education v. Commissioners, 10 0. N. P. (N. S.) 505, the syl
abus of which case reads as follows: 

"In fixing the schooJ levy and in determining the number of schools which 
shall be maintained in a school district, a board of education perf~ judicial 
acts, and in the case under consideration did not adopt a policy so unmistak
ably wrong as to show a gross abuse of the discretion confided in it by law, 
and the county commissionefs we,re not justified, therefore, in reversing the 
action of the boa,rd of educatio,n by ordering a larger tax levy and the estab
l~hment of another sub-district." 

Henderson, J., on p. 507 says: 

"The school electOT/! in each school district. elect a board of education 
for theil- district schools. Into the hands of this board of educat,ion the law of 
our state commits, in general, all the powers granted respecting the main
tenance of schools in such districts; * * * these powers are broadly 
vested in the local board, who, in the judgment of the law, are best qualified 
by residence, interests and local knowledge to exerci,.se them carefully, wi,sely 
and with discrimination, to the best interest of the school children of the 
district, which is the ultimate aim and just puiJ)qse of all school le@;}ation. 

"As a rule courts will not interfere with boards of education in the ex
ercise of these functions. The control and management of the schools of 
this state is given to the boards of education by the st~t~te, and these boards 
cannot be interfered with in any manner by the court unless there is a gross 
abuse of the discretionary powers given. * • * Nevertheless, the authority 
of the board of education is not final in all matters; a certain supervisory 
power (is) vested in the county commissioners by R. S. 3969 (G. C. 7610). 
* * * Some of these powers committed to the county commissioners 
after default on the part of the board of education, such as certifying the 
levy, hiring and paying teachers, etc., are ministerial merely in their nature, 
and that some of them are judicial. As to the ministerial acts, the law is 
simple; if the local board of education fails to perform them, the county 
commissioners step in, upon being advised and satisfied of such default. 
and perform them in the place and stead of the local boards. 

"As to the exercise of judicial powers the case is different. The county 
commissioners in such cases can not interfere merely by reason of a difference 
of opinion; they certainly have no higher powers than the courts have; that 
is, they can only interfere and assume the functions of the local board, when 
that board has acted, or declined to act, in such a way as to show gross abuse 
of discretion." 

The county board of education in your case stands in the same position as did 
the board of county commissioners in the case above quoted, and following the reason
ing therein I advise you that under the circumstances you relate, the county board 
of education has no power under section 7610..1 supra to act over the heads of the-
village board and establish a high school. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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581. 

DISAPPROVAL-FINAL RESOLUTIOXS FOR ROAD D'lPROVK\fENT IN 
BUTLER COUNTY. 

CoLUMBus, Omo, August 30, 1917. 

RoN. CLINTON CowEN, State Highway Co'rnmissioner, Columbus, Ohio. 
DEAR Sm:-I am herewith returning, without my approval, final resolution 

transmitted to me under date of August 25, 1917, relating to the improvement of 

"Section 'I,' Hamilton-Middletown road, inter-county highway No. 
179, Pet. No. 2121, Butler county." 

Said final resolution is disapproved for the reason that it appears that the im
provement of said highway is on application of the board of county commissioners of 
Butler county for state aid, but it does not appear that said section approved by the 
state highway commissioner for improvement constitutes any part of the improve
ment which was the subject of the application of the board of county commissioners. 
Saicl final resolution recites that on the 8th day of December, 1915, the board of county 
commissioners of said county made application for state aid in the improvement of 
the following section of a certain road: · 

"Beginning at the intersection of I. C. H. No. 43 with the boundary line 
between Hamilton and Butler counties, thence in a northwesterly direction 
along the route of I. C. H. No. 43 to where the same intersects the south 
corporation line of the city of Hamilton, 'and located in the town.ship of 
F&irfield, in all a distance of about 5.6 miles.' " 

Said final resolution further recites that the state highway comm1sswner has 
approved said application and has caused a map of the following described section of 
said highway to be made in outline and profile, to-wit: 

"Beginning at the intersection of I. C. H. No. 179 with the eastcor
poration ·line of the city of Middletown, thence in a northeasterly direction 
along the route of I. C. H. No. 179, to its intersection with" the Butler-Warren 
county line, in all a distance of 16,803 feet, or 3.18 miles.'' 

It is evident that the particular section of road approved by the state highway 
commissioner for construction is no part of the road for the improvement of which the 
board of county commissioners made application for state aid under date of December 
8, 1915. The recitals of said resolution do not, therefore, show a compliance with the 
provisions of section 1195 of the General Code, which provides that if upon the receipt 
of an application for state aid, the state highway commissioner approves of the con
struction, improvement, maintenance or repair of such inter-county highway or main 
market roads, or any part thereof, he shall certify his approval of the application, 
or any part thereof, to the county commissioners or the township trustees, as the case 
may be. 

For this reason the final resolution as it now reads is disapproved. 
I am inclined to the view that in all probability the recital of the final resolution 

with respect to the particular road and section thereof contained in the application 
of the board of county commissioners· for state aid is erroneous, and that in point of 
fact the road mentioned in said applichticn was said inter-county highway Ko. 179, 
in said county. Though the recitals of said final resolution are stated as preliminary 
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to the contract of the commissioners of said county, wherein they agree to assume 
in the first insh:nce the share of the cost and expense of said improvement over and 
above the amount to be paid by the state and guarantee the state highway commissioner 
that such money shall be available at such time or times as it may be needed in the con
struction of said highway, I am inclined to the view that a false recital in a matter of 
this kind binds nobody against the fact, and that the final resolution may be corrected 
so as to recite the fact as it exists with respect to the point above discussed. 

582. 

Very truly yours, 
JosEPH McGHEE, 

Allorne~J-General. 

CAROLIKA DOVE~IS IK SONG BIRD LIST-SA:ME BIRD AS NIOURNIKG 
DOVE. 

The Cc,rolina dove is in the song bird class in this st(lte and comes under the provisions 
of section 1409 G. C., and therefore under S(lid section 1409 it is illegal to c:~tch, kill, injure, 
pursue or have in possession, either dead or alive, or purcha.~e, expose for S(lle, lmnsport 
or ship to a point within or without the state, the Carolina dove at any lime during the year. 

It is also illegal to sell any part of the plumage, skin or body of such bird or to have 
the same in possession for sale. 

The (lbove holding is made on the assumption that the statement of the acting chief of 
the Gnited Stales bureatt of biological survey, to the effect that the Carolina dove and mourning 
dove are one and the same, is correct. 

CoLUMBUS, OHio, August 3, 1917. 

HoN. JoHN C. SPEAKs, Chief Warden, "'ish and Game Divisior., The Board of Agriculture, 
Columbus, Ohio. 
DEAR SIR :-1 have your letter of ~1\.ugust 20, 1917, as follows: 

"::\Iur·h !'onfu~ion exists with reference to the st:J.tus of the Cu.rolina dove. 
Will you kindly advise whether or not this bird is protected by Ohio laws? 

"Section 1412 enumerates a list of birds which 'shall be classed as game 
birds in contradistinction to all other birdR.' The Carolina dove is not men
tioned in this section. 

"Secticn 1409 enumerates the song and protected birds and contains a 
sweeping clause which includes 'any wild bird other than a game bird.' 

"Section 1413 provides that no person shall kill more than twelve Carolina 
doves in any one day. 

"The federal law does not protect the Carolina dove. 
"Many inquiries r~ach this offce inquiring as to the status of the Carolina 

dove and whether it can be hunted and killed this fall. The last open se:1son 
for dove shooting was from September 1st to October 20th, 1916.'' 

I note from a letter of Hon. W. C. Henderson, Acting Chief, United States Bu
reau of Biological Survey, that the Carolina dove is the same as the turtle or mourning 
dove and that it is a wild bird, usually classed as a game bird. 

Section 1412 G. C. (107 0. L. 17) enumerates the different birds and reads: 

"No person within this state shall catch, kill, injure or pursue with such 
intent a Hungarian or gray partridge, a ruffled grouse, Mongolian pheasant, 
English pheasant, ring-necked pheasant or other pheasant, before the fif
teenth day of November, 1917, or after that date except from the fifteenth 
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day of November to the fourth day of December, both dates inclusive; a wild 
duck, wild goose, brant, or other wild waterfowl, except from the first day 
of September to the fifteenth day of December, both dates inclusive, and 
from the first day of March to the twentieth day of April, both dates inclusive; 
a wood duck before September first, 1918; a rail, coot, or mud hen, or gallinule 
except from September first to November thirtieth, both dates inclusive; 
a black breasted plover, golden plover, Wilson or jack snipe, the greater and 
lesser yellow legs except from the first day of September to the fifteenth day of 
December, both dates inclusive; a woodcock, except from October first to 
November thirtieth; but no person shall catch, kill, injure or pursue with 
such intent a wild duck or other wild waterfowl on Sunday or Monday of any 
week, or shoot such wild duck or wild waterfowl before sunrise or after sunset 
of any day during the time fixed herein when it shall be lawful to kill them; 
no person shall catch, kill, injure or pursue with such intent any game bird 
or game animal on any Sunday. The birds named in this section shall be known 
and classed as game birds in contradistinction to all other birds and the sum 
of four thousand dollars is hereby appropriated for the propagation of quail 
for the years nineteen hundred and seventeen and nineteen hundred and 
eighteen." 

Section 1409 G. C. (107 0. L. 17) provides: 

"No person shall catch, kill, injure, pursue or have in his possession 
either dead or alive, or purchase, expose for sale, transport or ship to a point 
within or without the state a turtle or mourning dove, Virginia partridge, quail 
or bobwhite, sparrow, nuthatch, warbler, flicker, vireo, wren, American robin, 
catbird, tanager, bobolink, blue jay, oriole, grosbeck or redbird, creeper, 
redstart, waxwing, woodpecker, humming bird, killdeer, swallow, bluebird, 
blackbird, meadow lark, bunting, starling, redwing, purple martin, brown 
thresher, American goldfinch, chewink or ground robin, pewee or phoebe 
bird, chickadee, fly-catcher, gnat-catcher, mousehawk, whippoor-will, snow
bird, titmouse, gull, eagle, buzzard, or any wild bird other than a game bird. 
No part of the plumage, skin or body of such bird shall be sold or had in 
possession for sale." 

It will be seen from section 1412, supra, that the Carolina dove is not a game 
bird in Ohio, since it is not enumerated in that section and since the section provides 
that birds 

"named in this section shall be known and classed as game birds in contra
distinction to all other birds." 

This language undoubtedly excludes the Carolina dove from the game bird class. 
It will also be noted that section 1409 G. C. makes it unlawful to kill "a turtle or 

mourning dove" or to kill "any wild bird other than a game bird." 
Since from the statement of the United States Bureau, the Carolina dove is the 

same as the turtle or mourning dove, it is clear that it comes within the purview of 
section 1412, and even if this statement of the department is incorrect, the Carolina 
dove is undoubtedly a "wild bird," and as section 1409 prohibits the killing of "any 
wild bird other than a game bird," it falls within this section. 

Attention is called to the fact that section 1413 G. C. provides in part: 

"Section 1413. 
more than twelve • 

• • 
• • 

• No person shall • • • kill in one day 
Carolina dove • • • ." 
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Section.'! 1409, 1412 and 1413 G. C. were originally sections 22, 25 and 26 of an 
act passed May 9, 1908 (99 0. L. 364-369, 370). At that time section 22 classed a 
"turtle or mourning dove" as a song bird and afforded it protection during the entire 
year. 

Section 25 classed the Carolina dove as a game bird and allowed it to be killed 
within a certain period of the year. 

Section 26 provided that no person should kill in one day more than twelve Caro
lina dove. 

The Carolina dove and the turtle or mourning dove being one and the same bird, 
it is evident that at the time this act was passed those sections were in conflict, in so 
far as the Carolina dove was concerned. 

Section 22, enumerating song birds, became section 1409 G. C. and remained as 
enacted in 99 0. L. until it was amended, 107 0. L. 17. However, this amendment did 
not affect the "turtle or mourning dove" since it remained on the song bird list. 

Section 25 of the act referred to became section 1412 G. C. and was amended in 
101 0. L. 161, 103 0. L. 167, 104 0. L. 169 and 106 0. L. 110. 

But during all these enactments the Carolina dove remained classified as a game 
bird, the killing of it being authorized during a certain period of the year. 

However, in 107 0. L. 17, the legislature, apparently realizing the inconsistency 
in the former act, removed the Carolina dove from the game bird list. 

Section 26 of the act of 1908 became section 1413 G. C. and has remained in the 
same form ever since. , 

In other words, when the act of 1908 was passed, there was a conflict between 
sections 22 and 25, the legislature apparently not realizing that the mourning or turtle 
dove was the same as the Carolina dove. This conflict continued until1917, when the 
legislature in 107 0. L. 17 struck the Carolina dove from the game bird list. This act 
upon the part of the legislature clearly classified the Carolina dove or turtle or mourn
ing dove as a song bird. 

Section 26 of the act of 1908, above referred to, which later became section 1413 
G. C., has been allowed to remain unaltered and still retains the provision that no 
person shall kill in one day more than twelve Carolina dove. However, this provision 
is now without force. f:lection 1413 G. C. never authorized the killing of Carolina dove. 
The authorization is found in section 1412 and the lawful period therein set out. Sec
tion 1413 only restricted the number of Carolina dove which could be killed in any one 
day of the season prescribed in section 1412 G. C. When the Carolina dove was stricken 
from section 1412, the provision of section 1413, to the effect that not more than twelve 
Carolina dove could be killed in any one day, ceased to have application. 

It is therefore my opinion that the Carolina dove is in the song bird class in this 
state and comes under the provisions of section 1409 G. C., and therefore under said 
section 1409 it is illegal to catch, kill, injure, pursue or have in possession, either dead 
or alive, or purchase, expose for sale, transport or ship to a point within or without the 
state, the Carolina dove at any time during the year. It is also illegal to sell any part 
of the plumage, skin or body of such bird or to have the same in possession for sale. 

In rendering the above opinion, I assume that the statement of Ron. W. C. 
Henderson, Acting Chief, United States Bureau of Biological Survey, to the effect 
that the Carolina dove and the mourning dove are one and the same, is correct. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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583. 
APPROV AL-COKTRACT FOR AKRON AlUIORY. 

CoLulllnus, OHIO, August 31, 1917. 

HoN. GEORGE H. WooD, Adjutant-General of Ohio, Columbu.'l, Ohio. 
DEAR Sm:-There has been submitted to me for approval, in regard to the Akron 

Armory, a certain contract of A. J. Lab, of Akron, Ohio, with the Ohio State Armory 
Board, in the sum of $1,335.37, for the construction and completion of certain side
walks and retaining walls for said Armory, together with the bond accompanying 
same. 

I have examined said contract and bond and have approved same as to form. 
The Auditor of State has certified that there is available out of the ~,;.ppropria

tions made for said Armory a sum sufficient for said contract· and said certificate has 
been attached to same and a copy of said contract together v.cith the bond accompany
ing same has been filed in the office of the Auditor of State. 

584. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ueneral. 

SEPARATE SUPERVISION DISTRICT-MAY BE CONSOLIDATED WITH 
OTHER DISTRICT ANY TIME DURING YEAR-DOES NOT AFFECT 
DISTRICT WHERE SUPERINTENDENT HAS BEEN EMPLOYED FOR 
YEAR AND THE CERTIFICATE RELATIVE TO HIS SALARY HAS BEEN 
MADE, ETC.-sUPERINTENDENT-SALARY -STATE AID. 

1. The county board of education may grant the petition of the board of education 
of a separate supervision district to become a part of some other supervision district of the 
county school district at any time during the year, but such can not affect a supervision 
district after the district superintendent thereof has been employed for the ensuing year and 
the certificates with reference to his salary have been made and distribution made by the 
county auditor of the semi-annual appropriation of taxes. 

2. A superintendent who gives none of his time to teaching can have no part of his 
salary included in an application for aid to weak school districts. 

CoLUMBUs, Omo, August 31, 1917. 

HoN. WALTER W. BEen., Prosecuting Attorney, Lisbon, Ohio. 
DEAR Sm:-In your request for my opinion yOu submit the following questions: 

"A question has been presented to this office as to the interpretation 
of section 4740 G. C., relative to when 'the board of education of a separate 
village school district can by resolution petition to become a part of a super
vision district of the county school district.' 

Can a separate village school district under section 4740 (amended by 
Senate Bill No. 239) receive state aid after July 1st for a superintendent who 
gives all his time to supervision. Tl:Us separate village school district also 
expects to ask for aid for both superintendents and teachers.'' 

Your first inquiry involves the consideration of section 4740 G. C. Said section 
was amended in 107 0. L., 622, a:1d reads as follows: 

"Any village or wholly centralized rural school district or union of school 
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districts for high school purposes which maintains a first grade high school 
and which employs a superintendent shall ui>on ·application to the county 
board of education before June ·1st· of any year be continued a~ a separate 
district under the direct supervision of ~he county superintel!dent until the 
board of education of such district by resolution shall petition to become a part of 
a supervision district of the county school district. Such supet:intertden.ts shall 
perform all the duties prescribed by law for a district superintenderi't, but 
shall teach such· part of each day as the board of education of the district 
or districts may dkect." 

That is to say, a village 'school district which is a part of a county school district 
m~y in any year be established as a separat·e supervisi~n district provided the appli
cation therefor is filed with the county boa'rd of education prior to J.~ne 1st, and nro
vided the district maintains l;\ fimt grade high school and employs a-s~.Pe~int~~$lent; 
and when such application, which sets forth said conditions, is fifed with the county 
board of education, then -the cSU'nty board of education shall establish such district 
as a separate supervision distrillt. \Vhen OD;Ce established as ~ separate supervision 
district such district continues as s~ch separate supervision distripj until the board of 
eclucation of the s_eparate supervision distript by re~oiutidn shall petition to become 
a part of some other supervision district of the county school district. Ip other words, 
it is not necessary that the application be made annually or that there be an an,nual 
filing in order that the district might continue as a sep~rate supervision district, but 
it shall continue as such separate supervision district until the resolution above men
tioned ill passea by the board of educatjon having control of such separate supervif¥on 
district. · 

This department held in opinion No. 244, rendered to Hon. Benton G. Hay, . 
Prosbcuting Attorn!iy, Wooster, Ohio, on May 5, Hi17, that "it was not the intention 
that the filing was to be a~· annual affair;" for tlie section provides that such district 
shall 

"be continued as a separate district under the direct supervision of the county 
superintendent until the board of ed~cation of such district by resolution shall 
petition to become a part of a supervision district of the county school district." 

The statute uses the words "continued as a separate district;" but it was held in 
the saJIIe opidi.on,_. above mentioned that said se~tioii: meant to authorize the est.~tblish
me'nt of sepa~te s~'pervision diStricts under t~e provisions thereof and that sri.id dis
tricts would not on,ly conti;Que but could be established there\mder as well. 

Before said separate supervision· district, which has heretofore been established 
as sikh, becomes then a part of some other supervision district of the cotlnty sc'hbol 
district, some act is necessary to be performed on the part of the various boards; jJJ.at 
is, on thle part of the district board, t~e act of passirt the resolution petitioning the 
coilnty board to assign such district to some othe.r supervision district of the county 
school district, instead of permitting such district to longer remain as a separate super
vision district. 

The question then is, when can such resolution be passed by the board of educa
tion of such separate supervision district, and when can it be acted upon by the county 
board of education? There is nothing in our la'~·s which directs when the same shall 
be passed or 'vhich prevents the same from being passed at any time. The statutes 
do not say it shall be passed on any particular day or at any particular meeting,nor 
do they place any limitation in any manner upon the same, with the exception that 
the petition shall be by resolution of the board having control of the separate super
vision district. I must conclude then that said resolution can be passed at any proper 
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and legal meeting of the board of education at any time during the year and that 
the same may be acted upon and become effective at any time during the year, unless 
such acts are prevented from becoming effective by other matters hereinafter referred 
to and considered. 

It is suggested that on account of the language in section 4742 G. C., probably 
such resolution could not be passed after June 1 in any year. Said section provides 
for the re-election of district superintendents not less than sixty days before the ex
piration of the term of any such superintendent, but the language of said secl;ion is 
directory only, and if sUch district superintendent be not employed "not less than 
sixty days before th~ expiration of the term of such superintendent," such employ 
ment can be made after that time, ·and if slich superintendent is not employed on 
or before September 1, by the pre~den,ts of the boards of education of the super
vision district, or the m·embers thereof,- as th!l case may be, then the county board 
of educafjon shall employ such superintendent. In other words, the failure of the 
preside,nts of the various boards of education or of the members of the boards, as 
the ca.lre may be, to elect a district s,uperintendent prior to sixty days before the ex
piration of a term does not bar the electing power from performing the statutory 
act at a later date than June 1 in any year and up to September 1. But if such act 
is not performt!d by Septemb~r 1, then the county board of education shall perform 
such act instead. 

Said section, therefore, can not have. the effect of preventing the p313sing of the 
resolution referred to in section 4740 G. C. 

The question is raised as to just what effect the granting of said application by 
the county board of education 'VIjJl have upon th~ supervision district to which such 
separate supervisio'n district is attached by such cotinty board; that is, suppose a 
county board of educatio.n in any year has divided the county school district into 
supervision districts, and sul?ipose further t,hat the presidents or members of the 
boards, as the case may be, nave met and elected a district superinten,dent for the 
year. Can the county boatd of education grant the application of the separate super
vision district, thus change such supervision district and make the lines thereof dif
ferent by adding another district thereto, after a district superintend.ent has once 
been elected? · 

If there is anything in our laws which will prevent such act on the part of the 
county board of education, that one thing would be the election of the district super
intendent, for it is provided that when a district sUperintendent is elected his com
pensation shall be fixed at the same time and by the same authority which elects or 
appoints him, and that such salary shall be certified to the county auditor of the county 
in which such district is located. · · · 

The county auditor, when making his semi-annual apportionment of the school 
funds to the various village and rural school districts, shall retain the amounts necessary 
to pay such portions of the s,alaries of such district superintendents and other amount 
as may be certified by the county board of education, and such money shall be placed 
in a separate fund to be known as the "county bo'ard of education fund." 

If such funds have been so distributed by the county auditor, or, in other words, 
retained at the time of distribution and another district is then add'ed to such super
vision district, then such district which is so added to such supefVisiDn district would 
pay no part of the salary of such district superintendent and would still be entitled 
to the services of such district superintendent. I do ~M>t believe that such w~ in
tended by the legislature, for it is provided in section 4744-2 G. C. that the county-

"boara of education shall also certify to the county puditor the amounts to 
be apportioned to each district for the payment of its share of the salaries of 
the county and istrict superintendents" 
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That is to· say, each district of each supervision d,istrict shall pay its share of the 
salaries of the county and district superintendents and the amount necessary for 
the contingent expenses of the county board of education and such amounts are re
tained from the seiiu-annual distributions of the county auditor and as certified by 
the county board of edU.Cation. It must therefore follow that t!he petition or reso
lution of the board of ~ucation of the separate supervision district can not be granted 
by the county board of education after such distribution is made by the county auditor. 

It was held in opinion No. 2069, fou.nd in Vol. II of the opinions of the Attorney
General for 1916, p. 1855, that: 

"When a certification has once been made to the county auditor, accord
ing to the provisions of section 4744-2 G. C., 104 0. L. 142, no subsequent cer
tification may be made for that year." 

In other words, when the duty imposed upon said boards was once performed, there 
is no authority to act a second time. 

I concur in the above opinion and applying the same to the matter before us, 
I am compelled to hold that when the presidents of the various boards which com
pose a supervision district, or the members thereof, as the case may be, have acted 
once in the election of a district superintendent and have fixed his salary ar..d certi
fied such ;acts to the comity board of education, there is no authority for them to act 
again when there is ilO vacancy. 

· All the. above then brings us to the conclusion that when the county board of 
education has divided the county school district into supervision districts and the 
presidents of the various boards of education, or the members thereof, as the variou 
boards of education, or the members thereof. as the case may be, of such supervision 
districts, have met pursuant to law and elected a district superintendent and fixed 
his salary, and have certified such acts to the county board of education, and 
the county board of education has certified such acts to the county 
auditor, ~~:nd the county auditor bas made his semi-annual apportionment 
of the school funds, any or all of such acts are of such a nature as to prevent a redis
tricting of the county during the same year which will in any manner affect or change 
such supervision district. 

Answering your first question, then, I conclude that the county board of edu
cation may grant the petition referred to in section 4740 G. C. at any time during 
the year, subject, of course, to the provisions above set forth. 

In your second question you inquire whether or not a village school district, 
which has been established as a separate supervision district and which employs a 
superintendent whom you say gives all of his time to supervision, can receive state 
aid. You state that said district expects to ask aid for both superintendent and 
teachers. 

State aid, as far as teacl$.!11 ru:e conc~~d, i~ controlled by section 7595-1 G. C. 
Said section reads as follows and is found in its amended form in 107 0. L. 623: 

"Section 7595-;1. Only such school districts which pay salaries as follows 
shall be eligible to receive state ai(l; elementary teachers without previous 
teaching experience ip. the state, fifty dollars a month; elementary teachers 
having at lea~ one year's profession;U training, fifty-five dollars a month; 
elementary teacher.s who h!Lve completed the full two years' course in any 
nprmal school, teachenf college or university approved by the superirit~ndent 
of public ins'truction, sixty dollars per month; high school teacherS not to 
exceed an average of eighty d_ollars per month in ea_ch J:Y.gh school." 

Nothing is said in said section in relation to superinte!ldents or the salaries there 
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of, and therefore such salaries cannot be included ,in an application for state aid under 
said section, unless such superiptendent ~~ be considered as a teacher or unless state 
aid can be given to such person for only that part of the time in which he is engaged 
in teaching. 

In your letter you state that such person will give all of his time to the duties 
as superintend~t and I draw the inference from said language that you mean he will 
spend none of his time i.n teaching. If such be the case, ,qp part of his salary should be 
included in the application for state aid to weak school districts, for only such school 
districts as pay salaries to teachers shall receive aid therefor. 

That is to say, state aid for weak school districts is only for teachers' salaries 
and not superintendents' salaries. 

I am not passing upon the question, however, as to whether or not it is legal for 
a board of education to direct the superintendent to do no teaching, but I am holding 
that if no teaching is done by him then no part of his salary shall be -included in aid 
to weak school districts. 

585. 

Very truly yours, 
JosEPH lVIcGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
CITY COMl\USSION OF SPRINGFIELD. 

CoLUMBus, Omo, August 31, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE:-Bonds of the city of Springfield, Ohio, in the sum of $28,834.00, 
issued by said city in anticipation of the collectioil of assessments to pay 
the cost and expense of improving certain streets in said city. 

I have carefully examined the transcript of the proceedings of the city commission 
and other officers of the city of Springfi~ld relating to the aboVIe bond issue, and I 
find said proceedings to b~e-in all respects regular and in conformity with the provisions 
of the General Code a~ of the charter of the city of Spnngfie_ld relating to said pro
ceeqings, and I am of the opinion ·that bonds properly prepared coverlQg said bond 
issue in accordance with the bo~d foro;: submit'fud will, when p~operly signed and de-
livered, constitute valid and subsisting oblig'atio~s of slt.id city. . 

·very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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586. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
CITY CO~IMISSION OF SPRINGFIELD. 

CoLUMBUs, OHio, September 1, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEN1LEMEN:-

RE:-Bonds of the city of Springfield, Ohio, in the sum of $3,466.00, 
issued in anticipation of the collection of special assesments for the con
struction of certs.in sew~rs, three in number, or said city. 

1 have carefully examined the transcript of the proceedings of the city commission 
and other officers of the city of Sp~gfield relatipg to the above bond issue, and I find 
said proceedings to be in all respects regular and in conformity with the provisions 
of the General Code and of the charter of the city of Springfi~Jd relating to said pro
ceedings. 

I am of the opin.ion that bonds properly prepared covering said bond issue in 
accordance with the bond form subm,itted wijl, when properly signed and delivered, 
constitute valid and subsisting obligations of said city. 

587. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PETITION FOR COUNTY DITCH-NAME MAY BE WITHDRAWN THERE
FROM ANY TIME BEFORE ACTION TAKEN-MORTGAGOR QUALI
FIED TO SIGN PETITION-BY WHAT COUNTIES ACTION TAKEN (1) 
IN LOCATING AND CONSTRUCTING DITCH (2) TO APPORTION COST. 

A petitioner for a county ditch improvement may withdraw his name from the pe
tition at any time before action has been taken on it. 

As between mortgagor and mortgagee, the mortgagor is the land owner qualified to 
sign a petition for such improvement. 

In the construction of a single county ditch or joint county ditch the action in locating 
and constructing the ditch is by the c.ounty or counties in which the improvement actually 
made is located. The commissioners of the other counties affected by the improvement 
only act and sit in joint session with such commissioners engaged in such construction 
for the purpose of determining the amount of contribution or apportionment to be paid by 
an upper county to a lower county for the benefit received or burden imposed. 

CoLUMBus, OHIO, September I, 1917. 

HoN. CHARLES C. CHAPMAN, Prosecuting Attorney, Ashland, Ohio. 

DEAR Sm:-Under date of August 9, 1917, you submit the following inquiry: 

"Sometime in May a petition was filed to straighten, deepen and widen 
a part of the Mohican creek, which is entirely in Ashland county; Muddy 
Fork creek flowing into Mohican river from the east, being in Wayne county. 

"The petitioner originally obtained fifty-seven signers. Parties opposing 
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the same filed a remonstrance with ten names on it and obtained the signatures 
of these parties by misrepresenting the same. The petitioner went to see 
those parties who had .signed· the petition and also the remonstrance, and a 
suffi()ient number of them withdrew their name from the remonstrance there
by leaving fifty-one signers upon the original petitioJi. 

. "Two of t;tte parties on tJ!e petition hold a mortgage upon the land, 
whicp would be benefited and assessed for this ynprovement, but as we un
derstand it, ~h~se two parties would not be interested in any other way. 

"Werefore, the question in my mind ~s whether a party who would not 
be assessed and yet holds a mortgage on t"he premises has a sufficient ipterest 
in the same to be legally counted on the peti~ion? · 

"Question No. 2: The petition itself calls for a joint county ditch, 
wqile, as I have stated above the ditch i;3 entirely in 4shland county, and only 
furnishes an outlet for the Muddy Fork creek, which comes directly from 
Wayne county. Would the petition in your opinion ask for sufficient relief 
to proceed further with it as a ]oint county dit~h?" 

Your first question involves the right of one signing a petition for a river im
provement to withdraw therefrom, and really involves two separate questions: 

(a.) As to the right of a signer of a petition for such improvement to withdraw 
his name therefrom. . · 

(b.) As between the mortgagor and the mortgagee which is the land owner for 
the purpose of ·signing such pepitipn. 

Authority is not wanting upon either of these questio~ and both seem to be 
definitely settled; upon the fimh qu~tiop-the right to withdraw from the petition
the authorities seem confljcting. Upon comparison, however, they are reconcilable 
and consistent. The supreme court, passing upon the question in reference to a road 
proceeding under an act in force in 1875, held: 

"3. Resident land holders, who have subscribed a petition praying for 
such road improvem~ilt, may, at any time before such improvement is finally 
ordered to be made by the board of county commissioners, withdraw their 
assent by remonstrance, or having their names stricken from t.he petition, 
and after withdrawal of consent, such persons can no longer be counted as 
peti~ion.i.D.g for the improvement." 

Hays et al. v. Jones et al., 27 0. S. 218. 

This case is followed in Makemson v. Kauffman et al., 35 0. S. 444, which was 
under the same s~atute; and again in 

McGonnigle et al. v. Charles Arthur, et al., 27 0. S. 251. 

The apparent contradiction arises in the following syllabus: 

"Mter the jurisdiction of county commissioners, in the matter of laying 
out or altering a county road, has attached by the filing of a proper petition, 
etc., such jurisdiction can not be defeated by any number of the petitioners 
afterward becoming rem~nstrants against the granting of the prayer of the 
petition." 

Grinnell v. Adams, 34 0. S. 44. 

The explanation, however, is that in Hays, et al. v. Jones, et al. the statute au-
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thorizing the improvement contained a provision that the order establishing it could 
not be passed unless a majority of the adjoining land owners had signed, and it was 
held that those who had withdrawn their names previous to that time by the signing 
of a remonstrance could not be counted. The case, however, clearly recognizes the 
right of a petitioner to withdraw from a petition. 

In Grinnell v. Adams the statute was different and the decision is to the effect 
that after the petition is acted upon such withdrawal can not take place. The court 
said: 

"The filing of such petition, the giving of certain notice, and the execu
tion of a bond to pay the expenses, in case the application shall fail, confer 
upon the county commissioners power to act in the premises, and the only 
question now before us is, after jurisdiction is thus conferred and assumed by 
the commissioners, is their power to proceed defeated by all or any number 
of such petitioners subsequently remonstrating against the prayer of the pe
tition being granted." 

They decided in the negati;e, and thereby fixed the limits of such right to withdraw 
confining it to such times as it had not been acted upon, and denying it after such 
action. This case is followed by the supreme court, placing the decision rather upon 
the ground of estoppel. 

Columbus v. Slyh, 44 0. S. 484. 

The court says: 

"The case is distinguished from Hays v. Jones, 27 Ohio St. 218. There, 
one of the land owners who had petitioned for the improvement, with others, 
signed a remonstrance before the petition had been acted on by the commis
sioners of the county; and this the court held he could do; not that he could 
do so after the order for the improvement had been made." 

The court distinguished the case from Hays v. Jones, supra, but in doing so seemed 
to mistake the ratio decidendi of the latter case. As in that case the court based its 
decision upon the peculiar provision of the statute above referred to rather than upon 
the fact that the petition had not been acted upon. The result, however, of the 
decisions in these different cases is the very reasonable and common sense conclusion 
that the name of a petitioner may be withdrawn before any action has been taken upon 
it, but not after it has been ao acted upon as to confer jurisdiction upon the board or 
body to whom it is addressed to proceed with the improvement prayed for. 

Your inquiry does not state whether the remonstrance in this case has been filed 
with the commissioners or not. It is not provided for by statute, however, and can 
have no legal effect otherwise than as constituting a withdrawal from the petition, 
so that if the remonstrance were never filed there would never be any withdrawal 
perfected; or, if it were filed the same principle above stated would be true in the case 
of the remonstrance just the same as the petition, and it would be cancelled or with
drawn in like manner leaving the names on the petition still in full effect and to be 
counted in its favor. 

The last branch of this question is as to whether, when land is mortgaged, the 
mortgagor or the mortgagee is a proper person to sign the petition. The requirement 
us to such petitioners is contained in section 6446 General Code, above cited, and 
is that 

"it shall be signed by one of more owners of the lots or lands which will be 
drained or be,n~fited." 
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so that the qualification forth~ petitioner is as to whether he _is the owner of any lots 
or lands which will be drained or benefited by the improvement. 

Th~ question of whj:lther the mortgagee or the mortgagor is such owner has not 
been uniformly decided one way or the other at all times. Originally a mortgage 
was taken strictly upon its terms and was drawn in· tlhe form of a cqnveyance of land 
therein described ju,~t a!l much as would be a deed in fee si_mple. In fact, it usually 
was a deed in fee simple, and is so in form at the present tim.e. The payment of the 
debt incurred was a cop.ditiop s~bsequent upon which the conveyance might after
wards be de~·eated and was construed as being in no manner different from any other 
condition ha~ing that effect. At an ea.rly date, however, the courts of chancery began 
to interfere and decreed such debts to be a simple sec.wity for the money, and so it 
came to be considered and held generally in England and in the different states. It 
has not, however, in Ohio entirely'l~st the character indicated by its form, and it has 
always been held that the mortgagee aft~r condition broken might en't~r an? take 
pos~~~sion of the land an.d might maintain an actjon of ejectml:)nt again~t the mortgagor 
putting the latter off .the lan.d, and taking possession of it himself. This is the law 
today as much as it has ,ever been, but this remedy is seldom resorted to by reason 
of the fact that under the equitable doctrine above referred to as established, at any 
time aft'er such eviction the mortg~gor m_ay still redel:)m by payment of the debt and 
interest, in doing which he is entitled to an accounting and credit of the value of the 
rents and profits received by the ~ortgagor while in poss'e;s,sion, and as this equitable 
right would continue and might be enforced until dereated by the statute of limita
tion, the remedy by ejectment is seldom, if ~ver, resorted to. 

Of course it follows that .the mortgagee must· be the owner in order to maintain 
an action of ejedment, and so we have this sort of double ownership recognizl:)d by a 
uniform line of decisions. In ordjll' to make such ownership consistent, however 
it is held that the mortgagee is the owner as between himself and the mortgagor, but as 
to all the world, aside from .the mortgagee, the mortgagor is the owner of the land. 
This has been held and this line of decisions approved by the supreme court in a com
paratively late case. 

8radfie d et al. v hale et al., 67 0. S., 316. 

This action was one in which the decision was upon the statute of limitations. 
However, the question of ownership is necessary to be determined and is determined. 
Price J., in the opinion collates apd adjusts authorities on this subject, reference to 
which opinion is made instead of repeating such collation herein. 

Quoting from the opinion of Judge Burket in 

Kerr et al. v Kydecker, Adm'r. 51 0. S., 240, 

he says: 

"The mortgage being, in equity, regarded as a mere security for the debt, 
the legal title to the mortgaged premises remains in the mortgagor, u.s against 
all the world, except the mortgagee, and also u.s against him until condition 
broken, but after condition broken the legal title as between mortgagor and 
mortgagee is vested in the mortgageE;)." 

The ownership, therefore, of the mortgagor is recognhed against all the world 
but the mortgagee. The mortgagee may assert his ownership by legal proceedings 
including the action of ejectment, or he may omit to do so and leave the mortgagor 
in possession and enjoyment of the property with all the attributes of ownership 
still treating his conveyance thereof as a mere security for his debt. He usually takes 
this course, and usually proceeds by foreclosure to have the property sold, equity of 
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redemption foreclosed and the debts paid out of the proceeds of-the sale. The mortg
agor being the owner as against all the world except the mortgagee, it follows that 
he has the ownership so far as concerns the interest of the county commissioners or 
other land owners interested in the construction of an improvement, and is therefore 
the proper owner to sign a petition for such improvement. 

The answer to your second question is found in section 6537, as it is evidenced 
from your discussion of the number of petitioners that your question is whether fifty 
signatures are left. This is a comparatively new proYision in the drainage laws, con
sisting of a ycry long section, the substance of which is as follows: 

"When a ditch or improvement is proposed, which will require a location 
in more than one county, or it is sought to improve the channel of a river 
• * * which improvement as proposed is in more than one county, ap
plication shall be made to the board of county commissioners of each of such 
counties, * * * A majority of the joint board of commissioners, when in 
joint session, shall be competent to locate and establish such ditch or im
provement, or to grant the order improving the ch.annel of a river * * * 
Or in case the members of the said joint board of commissio,ners when in jo-int 
session shall be equally divided on the locating or establishing s\ICh ditch 
improvement, or the granting the order for improving the channel of a river 
* * * said joint board shall certify th,at fact to the governor of the state of 
Ohio, who shall within twenty days appoint an experienced civil engineer 
* * * Said civil engineer shall thereupon be competent to sit with said 
commissioners in joint session and vote on all questions relating to such proceed
ings as fully and completely as any commissioner of said joint board. * * *" 

Your question does not state whether your petition is filed in more than one county. 
It does show that the whole improvement to be constructed lies in one county and 
that the benefit to be derived partly accrued to another county, known in other sec
tions of the joint county ditch law as the "upper county." This case is provided 
for in section 6540 General Code under the provisions of which your proceedings as 
to locating and constrncting the ditch would be a single county proceeding before 
the commissioners of Ashland county acting under the provisions of said section. 
Wayne county, under your sta.tement of facts, would be required to help pay for the 
improvement. The method of enforcing, which payment would be under section 
6541, to hold a general meeting of the commissioners of Ashland and Wayne counties 
in order to agree upon the amount to be paid by Wayne county, which meeting may 
be c~led in a manner pointed o~t by section 6542 General Code, and if there be an 
entire failure to agree, section 65U3 General Code provides for the bringing of an action 
which in this case would be in Ashland county, and before the court of common pleas 
to determine the amount to be apportioned against Wayne county. Your question 
No. 2 states that the p~tition called for a joint county ditch from which it follows 
that it is a joint proceeding, and that the commissioners of both counties have been 
called upon to act upon the loaction of the ditch and is answered in the negative. 

If it be an improvement constructed entirely in Ashland county and it is sought 
to require Wayne county to assist in paying for the construction on account of the 
benefits received by Wayne county the proceeding should be a single county ditch 
proceeding under favor of section 6540 et seq. It does not follow that a. proceeding 
might not be had under this section in case it were a joint improvement constructed 
by Ashiarid county and a lower county. - This question has been fully considered 
and an opinion rencfe~e.d thereon to Ron. Hector S. Young, prosecuting attorney of 
l\Ia.rion county, being opinion ~o. 551, to which we refer you. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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588. 

APPROVAL--TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY COM. 
MISSIONERS OF COLUMBIANA COUNTY. 

CoLUMBus, OHIO, September I, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-
IN RE: Bonds of Columbiana county in the sum of $84,700 issued by the com• 

missio)lers of said county in anticipation of taxes and assessments levied and assessed 
for the construction of the Lisbon-Bayard-Canton public roads. 

I have carefully examined the transcript of tpe proceedings of the county com· 
missioners arid other officers relating to the above bond issue, and find said proceedings 
to be in all respects legal and in conformity with the provisions of the General Code 
relating to bond issues of this kind. 

I am, therefore, of the opinion that bonds properly prepared covering said issue 
in accordance with the bond form submitted will, when signed by the proper officers 
of Columbiana county and delivered, constitute valid and subsisting obligations of 
said county. 

589. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION-WHERE SCHOOL FUNDS DEPOSITED-LIA
BILITY OF MEMBERS WHEN NO DEPOSITORY DESIGNATED. 

Where two banks are located in a school district, one with a capital stock of $50,000 
and the other with a capital stock of $25,000, the board of education may designate either 
or both of said banks as a depository for the school funds. 

Where more money comes into the hands of a board of education, through the issue of 
bonds, than can be lawfully deposited in the banks of such district by reason of the limit 
of the capital stock being reached, such board may contract with outside banks for the exce&B. 

lf a board of education fails or refuses to establish a depository for its school funds 
the members of such board shall become liable in a sum of at least two per cent. on the aver
age daily balance of such funds and shall also be liable for any loss of such funds. 

CoLUMBus, Omo, September 4, 1917. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 
DEAR Sm:-You request my opinion upon the following proposition: 

"One of the school districts of Warren county, Ohio, which contains two 
banks, has in its treasury, arising from the sale of bonds for the purpose of 
erecting a school house, the sum of approximately $100,000.00. In addition 
to that sum, said district has a certain amount of funds arising from taxation 
for the use of the contingent and tuition funds of said djstrict. There are located 
within this district two banks, one of which, I am told, has a capital of 
$50,000.00 and I understand a surplus in addition thereto. The other batik 
has a capital, I am informed, of $25,000.00. It would thus appear to be im
possible for the board of education to comply strictly with the provisions of the 
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sections 7604 and 7605 inasmuch as section 7605 attempts to require the 
money to be deposited in the two banks within the district and the aggregate 
of the two banks being 875,000.00, being less than the amount on hand. 

If the limitation prescribed in section 7604 is followed, an amount in 
excess of 825,000.00 could not be deposited in these two banks. On this state of 
facts I desire to inquire as follows: 

First. Should all of the money be deposited in the two banks located 
within the district? 

Second. Should 875,000.00 be deposited in the two banks located 
within the district and the balance qe retained by the treasurer of the school 
district? 

Third. Can the provisions of section 7607, in which the following lan
guage is used 'in all school districts containing less than two banks' be con
strued to mean in all districts containing less than two banks capable of receiv
ing the an:ount of money the board of education has to deposit and if such 
construction should be placed on that section, should the board of education 
then deposit all of the funds in its hands in the two banks in said district? 

Fourth. Should any part of the money be deposited with the county 
treasurer (the $100,000.00, it will be noted, never was in the hands of the 
county treasurer but was paid to the board of education direct by the pur
chaser of its bonds)? 

Fifth. If any part of this money should be deposited with the county 
treasurer, what steps should be taken to get the same into his hands? 

Sixth. What liability will the members of the school board be under 
with regard to this money if they follow the course above outlined? 

Owing to the cost of building materials and some questions surround
ing the site upon which the school building will be erected, it will probably 
be some time before any considerable part of the $100,000.00 mentioned 
above will be expended." 

Section 7604 G. C. provides that within thirty days after the first Monday of 
January, 1916, and every two years thereafter, the board of education of any school 
district shall by resolution provide for the deposit of any or all moneys coming into 
the hands of its treasurer, but no bank shall receive a deposit larger than the amoun1 
of its paid in capital stock. 

Section 7605 G. C. reads: 

"In school distr)cts contltining two or more banks such deposit shall be 
made in the bank or banks, situated therein that at competitive bidding offer 
the highest rate of i,nterest which must be at least two per cent. for the full 
time the funds or any part thereof are on deposi~. Such bank or banks shall 
give a good and sufficient bond, or shall deposit bonds of the United Statt-s, 
the State of Ohio, or county municipal, township or school bonds issued by 
the authority of the state of Ohio, at the option of the board of education, in 
a sum not less than the amount deposited. The treasurer of the school dis
trict must see that a greater sum than th'at contained. in the bond is not 
deposited in such bank or banks and he and his bondsmen slian be liable for any 
loss occasioned by deposits in excess of su<;h bond. But no contract for the de
posit of school funds shall be made for a longer period than two years." 

Section 7606 G. C. provides that the board shall determine in the resolution 
mentioned in section 7604 the method by wh;ich bids shall be received and the au-
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thority which is to receive them. The time for which such deposits shall be made and 
all details for carrying into effect the author~ty given by the sections of our laws which 
refer to the deposit of school funds. 

Sections 7607 G. C. provides: 

"In all school districts containing less than two banks, after the adoption 
of a resolution providing for the deposit of its fup!ls, the board of education 
may enter into a contract with one or more banks that are conveniently 
locat~d and offer the highest rate of interest, which shall not be less than 
two per ce~t. for the full time the funds or any part thereof are on deposit. 
Such bank or banks shall give go~d and sufficient bond, or shall deposit 
bonds of the United States, the state of Ohio, or county, municipal, town
ship or scho'ol bonds issued by the authority of the state of Ohio, at the option 
of the board of education, i;n· a sum at least equal to the amount deposited. 
The treasurer of the school district must see that a greater sum than that 
contained in the bond is not deposited in such bank or banks, and he and his 
bondsmen shall be liable for any loss occassioned by deposits in excess of 
such bond." 

Section 7609 G. C. provides: 

"When a depository is lawfully provided, and the funds are deposited 
therein, the treasurer of the school district and his bondsmen shall be re
lieved from any liability occasioned by the failure of the bank or banks of 
deposit or by the failure of the sureties therefor, or by the failure of either 
of them, except as above provided in cases of excessive deposits. Upon 
the failure of the board of education of any school district to provide a de
pository according to law the members of the board of education shall be 
liable for any loss occassioned by their failure to provide such depository, and 
in addition shall pay to the treasurer of the school funds two per cent. on 
the average daily balance on the school funds during the time said school 
district shall be without a depository. Said moneys may be recovered from 
the members of the board of education for the use and benefit of the school 
funds of the district upon the suit of any taxpayer of the school district." 

Section 4763 G. C. provides in part: 

"* * In all village and rural school districts which do not provide 
legal depositories as provided ·in sections 7604 to 7608 inclusive, the county 
treasurer shall be the treasurer of the school funds of such districts." 

Section 4782 G. C. provides that when the depository has been provided for the 
school moneys of a district, as authorized by law, the board of education of the dis
trict, by resolution adopted by a vote of a majority of its members, shall dispense 
with a treasurer of the school moneys and the clerk shall perform all the services and 
be subject to all the obligations required by law of the treasurer of such school district. 

The object of the ~~ove sections of our laws i~ to provide for the deposit~ng and 
safe keeping of the sc.l~ol funds of a school district. By the terms of section 7609 
G. C. it is provi~ed that upon the failure of the board of education of any school dis
trict to provide a depository according to law, the members of the board of education 
shall be liable for any loss occasioned by their failure to so provide such depository 
and that in add~tion to being liable for any such loss, such board of education shall 
pay to the treasurer of the school funds two per cent. on the average daily balance 
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on the school funds dming the time such school district is without a depository, thus 
providing a penalty for the failure on the part of a board of education to establish 
a depository. 

In the district you mention the board of education did attempt to follow the 
statutes in creating the depository. Two banks were located in said district a,nd 
it is provided by section 76Q5'G. C. that in school districts which contain two or more 
banks the school funds of s~ch districts shall be deposited in the bank or banks u·hich 
are situated in such district and which at competitive ·bidding offer the highest rate 
of interest for said funds. There being two banks located therein, it was obligatory 
upon the board of education to select one or more of such banks as the depository 
for its school funds, unless the board of education finds that there has been collusion 
between or among the bidders for such funds, in which case the board may reject 
any and all bids and arrange for the deposit of such funds in a bank or banks out
side of such district by entering into a contract with one or more banks which are 
conveniently located and which offer the highest rate of interest, but not less than 
two per cent. Such arrangements with such outside banks can not be so made if 
there has been no collusion between the bidders r~presenting the banks located within 
the district, and from the fact that no such condition is mentioned by you, and from 
the further fact that both banks in your district have been awarded funds, I must 
conclude that there has been no collusion, and therefore the board was not only war
ranted in awarding funds to said banks, but was compelled under the law to do so. 

It is provided that no greater sum shall be deposited in any bank than the amot~nt 
of its paid in capital stock a11d you state that one of such banks has a capital stock 
and I am assuming that it is fully pJid up, of $50,000.00, and that the other in said 
district has a capital stock of $25,000.00. So that the maximum amount which could 
be deposit!ld in both of said banks would be $75,000.00. After said $75,000.00 was 
so deposited there remains in the hands of the acting treasurer $25,000.00 or more 
undeposited and with no legal depository u_nder contract to receive the same. 

As to this last amount, that is the amount of approximately $2p,OOO.OO nude
posited, there arises a condition in relation to which there is no bank in the district 
in which said amol!nt can be rlepo!'itl'n. One of two courses must be t!J.ken in re
lation to said amount; either the district must be considered as having no b:mk therein 
or such funds must be placed in the county treasury. 

Section 4763 G. C. provides that where districts do not provide legal depositories 
as provided in sections 7604 to 7608 inclusive, the county treasurer shall be the treas
urer of the school funds of such district. I take it that the provisions of said section 
mean that where a board of education of a district refuses or neglects to establish a 
depository as provided by said sections, then and in .that event the county treasurer 
shall be the treasurer of the school funds. I do not believe said section was meant 
to apply to a district where the board of education acted within the law and estab
lished a depository or depositories within said district and deposited funds therein 
to the limits allowed by law, and still had other funds to be deposited. It is 
more particularly a case as though there existed a bank in a school district which 
had no capital stock and which on account of that or some other fact was unable to 
be designated as such depository. It is possible for more than two banks to be located 
in the school district with none of which a school board may contract for the deposit 
of its school funds. 

It was held by my predecessor, Hon. Timothy S. Hogan, in opinion No. 189• 
found in the Annual Report of the Attorney-General for 1912, Vol. II, p. 1197, that: 

"A private bank owned by an individual has no 'paid in capital stock' 
and therefore can no.t be made a public depository • • • under section 
7604 G. C." 
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Such bank could not bid to become a depository for the school funds, nor be contracted 
with as such depository. It would be, as far as establishing a depository is concerned, 
as though no bank existed within the school district. 

I believe what applies to a bank h~tving no c'apital stock in relation to being unable 
to contract as a depository also applies to a b~ which has received the maximum 
amount aliowed by law;-that is, peither one be,ing able to b;ll for the an{ount of money 
which remains undeposi.ted in each class, it would be as though no bank was located 
in the district. -

Therefore, if no bank is located in the district which can be designated as a de
pository, anp if there are funds to deposit, then the board of education h!IB a right to 
proceed under. the proVisions of sectjon 7607 G. C. arid enter into a contrad't wi,t;h one 
<>r more banks which are conveniently located and which o.ffer the highest rate of 
interest of not less than two per cent for the funds so to be deposited. 

~swering your several questions then, i,n the ord~ in which they are asked. I 
ad$e you: · · -

1. Only that amount of m·oney should be depo~ited in tpe two ba,nks lQcated 
within the district to which they ,are legaJly ent,itled accord.i,ng to law and in no event 
to exceed the amoti,n.t of their paid i,n capital stock. 

2. If the two banks located in the d,istrict are entitled to and do receive the 
amount of $75,000.00, then the balu,nce should be deposited in a depository outside 
of the district which is legally established according to law. 

3. The answers to your first and second questions answer your third. 
4. The board of education should deposit n()ne. of said money with the county 

treasurer, but should establish a depository for same as provided by law. 
5. Your fifth question is runswered by the answer to the fourth. 
6. If th,e members of your school board follow the courses outlined in this opinion, 

there will be no liability. If th.ey do not provide legal depositories for the funds of 
said school district, they will be liable unde_r the provisions of section 7609 G C. above 
quoted. 

ii90. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COMMISSION-APPOINTED TO CODIFY DITCH LAW-WHEN REPORT 
MAY BE FILED-COMPENSATION AND EXPENSES AFTER JANUARY 
1, 1918. 

1. The commission appointed under and by virtue of an act found in 107 0. L., 
ull may file its report after January 1, 1918, if it finds itself unable to complete its report 
by said date. 

2. The members of the commission would be entitled to their compensation and ex
penses while engaged on the work of the commission, after January 1, 1918, as well as 
oefore said date. -

CoLUMBus, Oruo, September 5, 1917. 

HoN. F. E. BAILEY, Chairman of Ditch Codifying Commission, Wapakoneta, Ohio. 
DEAR SrR:-I have your communication of July 25, 1917, in which you ask for 

my opinion upon the following: 

"I desire to call your attention to senate bill No. 110, found in 107 0. L. 
at page 611, and to inform you that in the opinion of the commission, the 
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appointment of which is provided for by that bill, it will be impossible to give 
the necessary attention to the work imposed upon it and to make a full report 
by the first day of January, 1918, and ask an opinion of your office as to what 
authorjty remains in the commission under this legislation, to perform any 
of its duties after the first day of January, 1918; also whether or not the com
mission would be authorized to expend any of its appropriation of $3,000.00 
after said date, for payment of any expenses and compensation which may 
be incurred and which are provided for under the act." 

Section 1 of the act about which you inquire provides as follows (107 0. L. 611): 

"Section 1. The governor is hereby authorized to appoint a commis
sion of three members to consist of a county surveyor, a farmer and a lawyer, 
all of whom have had experience in ditch matters, to codify, consolidate and 
clarify the ditch laws of the state. The commission shall organize within 
ten days after appointment by electing a ch~rman and secretary, and shall 
make a report t'o the governor prior to January 1st, 1918." 

Section 3 of said act reads as follows: 

"Section 3. To carry out the provisions of this act there is hereby ap
propriated out of any moneys in ~he state treasury to the credit of the general 
revenue fund and not otherwise appropriated, the sum of three thousand 
dollars." 

Section 2 of the act provides that each member of the commission shall be paid 
five dollars for each day actually engaged on the work of. the commission, and shall 
also be paid his actual and necessary expenses incurred while engaged in such work. 

The answer to your inquiry depends upon the question whether the language 
contained in se.ction 1 of the act is merely directory, or whether it is mandatory
whether the provision that the report shall be filed with the. governor prior to Jan
uary 1, 1918, is material, or whether the date upon which the report is to be filed is 
immaterial. In order to answer this question I desire to note the construction which 
courts place upon matters similar to the one about which you inquire. 

In Spencer's Appeal, 78 Conn. 301, the court say jA the sylla,bus: 

"The provision of general statutes, section 3718, which requires that 
the decision of the railroad commissioners upon any matter relating to the 
removal of grade crossings shall be communicated to the parties within twenty 
days after the final hearing, is directory only, not mandatory; and therefore a 
failure by the railrqad commissioners to give such notice does not render their 
decision void." 

In the opinion the court say: 

"It is of course difficult to lay down a general rule to determine in all 
cases when the provisions of a statute are merely directory and when manda
tory or imperative, but of the rules mentioned, the test most satisfactory and 
conclusive is, ~hethe~ the pre,ostcribed mode of action is of the essence of the 
thing to be accomplished, or in other words, whether it relates to matter mater
ial or immaterial-to matter of convenience or of substance." 

In Hurford v. The City of Omaha, 4 Neb. 336, the court lays down the two fol
lo'!tng fundamental p~ciples in its opinion: 
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"1. That .when the particular provision of the statute relates to some 
immaterial matt~r, where compliance is a matt.er of convenience rather 
than substance, or where the directions of the statute are given wit,h a view 
to the proper, orderly and prompt conduct of business merely, the provision 
may generally be regarded as directory. 

2. When the statutory prov~ion relates to acts or proceedings imma_. 
terial in themselves, but contains negative terms, either exprej)S or implied, 
then s'uch negative terms clearly show a legislative intent to impose a limita
tion,_and therefore the statute becomes in1perative, and requires strict perform
ance in the mode or manner prescribed." 

In People v. Lake Co., 33 Caljf. 487, the court in the syllabus says: 

"Where a statute specifies the time at or in which an act is to be done, it 
is usually held to be directory, unless time is of the essence of the thing to be 
done, or the act contains ne~.tive words, 0~ shows that the desig_nation of 
the time was i.ntended as a limitation of power or authority or right." 

Now, when we con,s.ider the nature of the act under consideration, the nature 
of the duties to be perform~d by the said commission, the use to which the results of 
the labor of the commission are to be put, and the la.nguage used in the first sect.ion 
of the act, I am clearly of the opinion that ths;llan~age is merely directory. 

(1) In the first place it i13 well to rem:emhllr that the action' of the commission 
is not at all final. ~tever the comm~ssion does must be acted upon by,tJle general 
assembly and by the governor of the state, before it has any force or vitality. 

(2) The results of the labor of the commission are for the use of the general 
assembly, tb,at 'it may be better able to enact proper and necessary legislation in refer
en~_ to ditches. The legislature has held its regular session and will not meet again 
in regular session until the first Monday of January, 1919. Hence t}:le results of the 
commission's labor will not likeJy be use!f before the year 1919. 

(3) There iJl notqing whatever in the sec!J.on of a negative character-that is 
there is nothing to indicate that the report will not be effective provided it is not filed 
prior to January 1, 1918. 

( 4) The section provides that the commission shall make a report to the governor 
prior to January 1, 1918. Thjs would seem to indicate that the commission might 
make, if it so desired, a partial report to the gove17nor, and its final report later on; or 
in other words, it could postpone its entire report to a later date than January 1, 1918. 

So that when we come to apply the -law, as set out above, to the facts as we find 
them ip this case, I am of the opinion the commission may, il it considers it necessary 
so to do, put off the filing of its report until after January 1, 1918. What the legisla
ture undoubtedly de~~ed is a report full and comprehensive !n its scope, and if the 
commission finds it impossible to prepare such a report ~n the time limited within the 
stp.tute, the legislature no doubt intended thaf a longer time might be used by the 
commission. 

In People v. Eati, 42 Colo. 238, the court touches upon this matter and says in 
the syllabus: 

"The requirements of a statute which are mandatory must be strictly 
co.nstrued, while the requirements which are directory should receive a liberal 
construction to the accomplishment of the intent and purpose of the law." 

The third section of the act provides for an appropriatiop of three thousapd dol
lars to earlY OUf ~he provisiollfl of this act. This appropriation does not lapse until 
the first of July, 1919. 
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Section 2 of said act provides that each member shall be paid five dollars for each 
day actually engaged on the work of the commission and also shall be paid his ex
penses. Hence it is my opinion that the members of the commi&sion would be entitled 
to their compensation and expenses from the time they are engaged i,n their work after 
January i, 1918. 

591. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CANDIDATES-NOMINATED BY PETITION-FOR TOWNSHIP AND MU
NICIPAL OFFICE8-NOT REQUIRED TO PAY FEE-IN MUNICIPALI
TIES OF LESS THAN 2,000 POPULATION. 

Candidates far township and municipal offices in m-unicipalities which have less 
than two thousand population, when not nominated under the primary election act, do not 
come under section 4970-1 General Code, and hence are not required to pay the fee provided 
by said section. 

CoLU:I!nus, OHIO, September 6, 1917. 

HoN. E. A. ScOTT, Prosecuting Attorney, West Union, Ohio. 
DEAR Sm:-Under recent date you inquire as follows: 

"Under section 4970-1 G. C. does the words in said section 'for any 
office' apply to township officers and municipal officers, when not nominated 
as candidates at a primary election? My question for opinion is this: Are 
township and mtmicipal candidates required to pay fee under the above 
section? All towns in Adams county are less than two thousand population 
and are not required to hold primary." 

Section 4970-1 General Coue provides as follows: 

"At the time of fi.J,ing the declaration of candidacy for nomination for 
apy office, each candidate shall pay a fee of one-half of one per cent of the annual 
salary of such office, but in no case shall such fee be more than twenty-five dol
lars. All fees so paid in the case of candidates for state offices, office of United 
Sta~ senator and congressman-at-large, shall forthwith be paid by the 
officer receivi,ng the same into the treasury of state. All other fees shall be 
paid by the officer receiving the same into the treasury of his county to the 
credit of the county fund. No fee shall be required in the case of candidates 
for committeeman or delegate or alternate to a -convention or for president 
or vice-president of the United States, nor for offices for which no salary 
is paid." 

Section 4970 General Code provides, among other thing_s, the form of the declara
tion of candidacy and the certificate which must be filed w~th the state supervisor of 
elections by the candidates for office seek'ing to have his name printed on the primary 
ballot. Both of these sections are fmilnd in chapter VI, title XIV, subdivision II 
(III) part first, a,nd is headed "Primary Elections." Section 4951 General Code 
provides: 

"The provi.:-ions of this chapter shall not exte11d nor be applic.able to the 
nomin'ation of candidates for township offices or for the elective offices of 

22-Vol. II-A. G. 
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any municipality which has less than two thousand population as ascertained 
by the federal census next preceding such nominatipns unless the Yoter " 
such towns ip or municipality shall so petition the board of deputy state 
supervisors of elections which petition shall be filed at leas ninety days be
fore the regular date for holdi.ng the primary to nominate the officers men
tioned in this section and shall be signed by qualified elector.; of such town
ship or municipality equalling in number at least a majority of votes cast 
in such township or municipality at the last general election therein. In 
the event that such petition is filed then all' n.ominations of party candidates 
in such township or municipality shall be m~de as in this chapter provided." 

Inasmuch as section 4951 expressly states that the provisions of this chapter 
shall not extend or be applicable to ~ominations of candidates for township offices 
or for elective offices of any municipality which has les.s than 2,000 population, and 
si~e you state that all of the towns in Adams county are less than two thousand 
population and are not reqt;ired to hold primaries, it necessarily follows that section 
4970-1 does not apply. 

I therefore hold that township and municipal candidates who are not nomi
nated at the primary elections are not required to pay any fee under section 4970-1 
General Code. 

592. 

Very truly yours, 
JosEFH :McGHEE, 

Attorney-Genera1• 

TEACHER-MAY TEACH UKDER :MAIDEN NAME-IF l\£ARRIED SUB
SEQUENT TO ENTERING INTO CONTRACT OF EMPLOYMENT. 

A teacher who is single when a contract of employment is en'e ed into, but subse
c,uently marries, may continue to leach under her name before marriage, if not prevented 
by a rule of the board reJecting all married women. 

Cou::MBus, OHio, Sept. 6, l!H7. 

HoN. MILTON HAINES, Prosecuting Attorney, Marysville, Ohio. 
DEAR SIR:-In your letter of August 29, 1917, you submit for my opinion the 

following proposition: 

"Recently a rumor came out that a teacher re-employed as a ':\Iiss G.' 
was married before her re-employment but which fact was not known by 
the board of Education. 

"The teacher being called before the board, she stated that she was 
married before her re-employment both this spring and also last spring; that 
is, she taught last year as a Miss G., signing reports and drawing her salary 
as Miss G. but in fact her name was :\Irs. Gertrude G. Was the re-employ
ment legal? Did the board re-employ a Miss G. as the minutes state? Could 
she take up her school work this fall as Mrs. G. when Miss G. was employed?" 

General Code section 7705 provides that the board of education of a rural school 
district shall employ the teachers of the public schools of such district but nothing 
is said in said section, or in any other section of our school laws, that the teacher shall 
be employ~d by the family or any other particular name. So that, if there is any 
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inhibition in the use of any particular name by a person who engages himself or her
self as a teacher, the same must come not from our statutory law but from the general 
law upon the sub;ect of the use of names. 

The word "name" is defined in rihlein '"· Gladieux, 74 0. S. 247, as: 

"The distinctive appellation by which a person or thing is designated 
or known; or, as better given by another lexicographer, that by which an 
individual person or thing is designated and distinguished from others." 

So that, when a person is known or designated by an appellation, that appellation 
by which he or she is so designated or known is considered to be the name of such 
person. But it is not in all cases necessary that a person shall always use the name 
by which he is commonly designated or distinguished. He may, without abandoning 
his real name, adopt any name, style or signature wholly different from his own by 
which he may transact business, execute contracts, issue negotiable paper, and sue 
or be sued, and such assumed or fictitious names may be purely artificial names or 
may be names that are or may be applied to natural persons. 

It is held in 29 Cyc. 271, that: 

"A man may lawfully change his name without resorting to legal pro
ceedings and for all purposes the name thus assumed will constitute his legal 

name just as much as if he had borne it from birth." 

And in Clark v. Clark, 19, Kansas, 522, that: 

"Where a married woman eloped with a man and was commonly known 
in the community in which she lived after elopement by the name of her 
paramour with whom she lived as a wife, she can sue in such reputed name." 

It is further held in 29 Cyc. 271, citing Goodenow v. Tappan, 1 Ohio 60; :\lack 
v. Schlotman, 4 Ohio Dec. Rep. 307; Donaldson v. Donaldson, 31 Cin. Law Bulletin 
102, that it is sufficient in legal proceedings for a person to be designated by a name 
by which he is commonly known and called, even though it is not his true name. 

So that, when in your case Mrs. G. continued to teach school under the name 
by which she was commonly known prior to the time of her marriage and by which 
name certificates to teach were issued to her, and by which name she entered into 
school teaching contracts, she was doing a thing which is entirely permissible by law. 

It frequently happens that persons of certain professions or e!Jlployments use 
names other than those by which they are commonly designated or distinguished. 
The family or surnames of many of the most noted authors, actors, journalists, etc. 
commonly remain entirely unknown and instead thereof those persons are known 
only by their professional or business names and the contracts which are entered into 
by such persons using such professional or business names are as valid as though they 
were entered into by the family name of such person. If, however, a board of educa
tion should make a rule that no married person should be employed as teacher in 
the public schools of a district, and if a person who desired to be so employed and 
knowing of such rule would falsely represent her name and thereby cause the board 
to believe that such teacher was a single person, when in fact such person was married 
this would be such a fraudulent condition that the contract would be on the part of 
the board of education a voidable one upon the discovery of same by the board. Your 
inquiry, however, sets forth no such condition or rule of your board and I am there
fore compelled to conclude that none such exists. 
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So that, answering your question specifically, I advise you that the board did 
re-employ the teacher who was commonly known as Miss G. and that she can take 
up her school work this fall in that name if she so desires. 

593. 

Very truly yoms, 
JosEIH l\lcGHEE, 

Allomey-General. 

DOG AND KENNEL FUND-TO WHAT SOCIETIES COMMISSIONERS MAY 
AWARD SAID FUND. 

1. Under the provisions of section 5653 General Code, as found in !OJ. 0. L. 537 
the county commissioners may· make an award of a part of the dog and kennel fund aris
ing from the registration of dogs and dog kennels to more than one branch of the Ohio Hu
mane Society, if there be more than one such branch in the county. 

2. In order to make such award it is not required that the society receiving it be a 
branch pf the Ohio Humane Society or have the approval of the latter, but only that it be 
incorporated and organized as provided by law and ha11e one or more agents appointed in 
pursuance of law. 

CoLUMBUS, OHIO, September 6, 1917. 

Ho;N. SAMUEL DOERFLER, Prosecuting Attorney, Cleveland, Ohio. 
DEAR Sm:-Dn August 8th, you addressed the following communication to this 

department: 

"Sometime ago the coU,..ty commissioners of this county awarded The 
Cleveland Humane Society and The Cleveland Animal Protective League 
equal sums out of the sheep fund and the action of the commissidners was then 
submitted to me for my approval. 

Inasmuch as there seems to be some ambiguity in the statutes concern
ing the right of the commissioners to make this award, I am respectfully 
asking for your opi,nion in this matter. 

The questions involved are as follows: 
1. Can an award be made to more than one society in the same county,? 
2. If so, can an award be made to a society not ~nder the supervision 

of The Ohio State Humane Society and not approved by such state society? 
The Cleveland Humane Protective League ha11 not been approved by 

the state society, not ha~ipg asked for such approval. 
You will note that section 5653 (104 0. L.), which is the statute that 

authorizes these awards provides that this fund shall be transferred as follows: 
'In a county in wh,ich there is a society, for the prevention of cruelty 

to cliildren and animals, incorporated an.d organized as provided by law which 
has one or more agents appointed in pursuance or' law, all such excess as the 
county commissioners deem necessary for the use * * * of such a so
sciety.' 

It occurs to me by reason of the wording of the statute, that it is pos
sible that the legislature had in mind but one society in each county and also 
had in mind that it" was to be such a society as made itself a part of the geperal 
humane society scheme of the state.'' 

Section 5653 General Code, referred to by you, was amended by the last general 
assembly March 21, 1917, (107 0. L. 537), and now reads as follows: 

"After paying all horse, sheep, cattle, swine, mule and goat claims at 
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the December sessipn of the county commisf\ioners, if there remain more 
than one thousand dollars of the dog and kennel fund arising from the reg
istration of dogs and dog kennels for such year the excess at such December 
session shall be transferred and disposed of as follows: In a county in which 
there is a society for the prevention of cruelty to children and ani,nals, incor
porated and organized as provided by law, which has one or more agents 
appointed in pursul¥lce of law, all such excess as the county commissioners 
deem necessary for the uses and purposes of such society by order of the com
missioners and upon the warrant of the county auditor shall be paid to the 
treasurer of such society, Md any surplus not so transferred to the county 
board of education fund at· the direction of the county commissioners." 

It is true that the humane society referred to in said statute is in the singular 
numper, and that the statute appears to contemplp.te but on~ such society. It is not 
within'the operatiop of section 10213 enactipg among other things that words in the 
singular include the plural number, for said sectiqn by .its express terms applies only 
to the civil code, yet while this statute is expressed in the singular number and seems 
to contemplate but one humane society in a county, this may be because the legis
lative intept finding expressiqn in the language of the person who framed the act, was 
not so expressed because of a design to contribute only to humane purposes involved 
through one sole organization, but rather because they contemplate that which is 
doubtless the fact that there would be but one such society in each county, which 
is true of the smaller counties. Considered with exactness, the act doC!'l not prevent 
contribution to more than one society. It certainly does not expressly do so, and if 
a.t all it is only done by inference from the use of the name in the singular number. 
The portion of the section giving this power reads substantially as follows: 

"In a county in which there is a society for the prevention of cruelty to 
children and animals * * * all such excess as the county commis
sioners deem necessary for the uses and purposes of such society by order of 
the commissioners * * * shall be paid to the treasurer of such so
ciety. * " *" 

Mter that has been done once, is there anything in the statute to prevent its 
repetition in the event there be another such society? You still have a county in 
which there is such society unprovided for, and you still have a surpfus. May the 
commissioners not turn over to such society all of such excess as they deem necessary 
for its uses and purposes? Is not the second transfer just as much within the pur
pose and object of the act, and just as much within its language as the first? The 
same object is there to be accomplished. The first society has been provided with 
all that the commissioners deem necessary for its uses and purposes. The situation 
is just the same as it was in the first place. You still have an excess and you still 
have a society of the proper description, and if there is still humane work for this last 
society to do, the letter and spirit of this act permits the transfer of funds to it. Of 
course, if the purpose is fully accomplished by the donation to the first society, then 
the second society would receive nothing because the commissioners would deem 
nothing necessary for them. It is the plain iJitent of the section that the commis
sioners may contribute such part of this excess fund for this purpose as they deem 
necjlSsary to accomplish it, and that the residue shall go to the county board of edu
cation. 

Your first question is, therefore, answered in the affirmative-an award can 
be made to more than one humane society in the county. Such has been the practice 
at least to some extent. 

Slate ex rel v. Struble et al., 15 N. P. N. S. 233. 
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Your second question is whether s'Uch award can be made to such society not 
under the O,hio state humane society and n,ot approved by such state society. 

The requirement of the society as given in the above section is that it shall be 

"a society for the prevention of cruelty to children and animals ~corpQ
rated and organized as provided by law, which has one or more agents ap
pointed in pursuance of law." 

We are therefore relegated to the statutes governing humane societies for t):le 
further consideration of what is requisite, which is chapter V, division VI, title IX, 
part second, (sections 10062 to 10084.) The local societies are provided by section 
10066, which is as follows: 

"Branches of such society consisting of not less than ten members may 
be organized in any part of the state to prosecute the work of the societies 
in thei.r several localities, under rules and regulations ,prescribed by this 
society. Societies organized in any county under the nerl following section 
may become branches. of such society by resolution adopted at a meeting 
thereof called for that purpose, a copy of which resolution shall be forwarded 
to the secretary of state." 

A'so by section 10067 G. C., which is as follows: 

"Societies for the prevention of acts of cruelty to animals may be organ
ized in any county, by the association of not less than seven persons. The 
members thereof, at a meeting called for the purpose, shall elect not less 
than three of their members directors, who shall continue in office until their 
successors are duly chosen." 

It wou~d seem strange that two adjacent sections of the statutes would provide 
for two similar societies for the same purpose and having the same powers but make 
them of a different nature and composed of different numbers of members. No reason 
is apparent for the two kinds of local humane societies and especially is no reason ap
parent why one of these should have ten members and others required to have only 
seven. This incongruity arose in the usual way and is an example of what is frequently 
found in the Ohio statutes. 

The'laws governing humane societies constitute chapter V, division VI, title IX, 
part second of the General Code, consisting of sections 10062 to 10084. The original 
act upon which this chapter is founded was passed March 29, 1875. Section 10066 
was not found in it, but was subsequently enacted. The original act consisted of 
twenty-four sections, largely providing for the protection of animals and declaring 
the offenses constituting cruelty and the penalties for the same. Sections 12 and 21 
provided for societies for the enforcement of law. Section 12 is present section 10067 
providing for county societies. Section 21 provided for state societies, now constitu
ting section 10062 and the main provisions of the three succeeding sections authorizing 
the appointment of agents etc. 

From this it appears that the state society and the county society are entirely 
indep!!ndent of each other, were created by the same act, and the county society by 
the prior section of that act. By the original act and by the present form of that act, 
omitting the excrescence which was afterwards attached to it, the act is cohesive,homo
geneous and effective for the purpose for which it was passed. 

Section 10066 is a part of an act passed March 21, 1887, vol. 84 0. L., page 207 
the title of which is as follows: 
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"AX ACT. 
"To amend section 3714 of the Revised Statutes of Ohio, so as to pro

vide for changing the name of 'the Ohio state society for the prevention of 
cruelty to animals,' to 'the Ohio humane society,' and to more clearly define 
the purpose a.nd scope of said state society a~d its auxiliaries." 

Section 10066 G. C. provides for branches of the state humane society, and also 
provides that the county societies already existing may become branches of the state 
society in a certain manner. You therefore have certain branches of the state society 
with ten members and certain other bra,nches with seven members. 

l'\o effectual connection with the state society is fou,nd in the act and none is found 
in the original act providing for the department because ,none was then intended 
so that the connection of the branches with the state society is nominal only and may 
exist in one case and not exist in another at random or at the caprice of the members 
constituting any particular society. Either kind of local society comes under the 
description in section 5653 as being "incorporated and organized as provided by law," 
and either is authorized by law to have one or more agents appointed in pursuance 
of law; therefore either is entitled to participate in the fund as provided in said section. 

Your statement as to the Clevelapd Humane Protective League is that it has not 
been approved by the state society and has not asked for such approval. It is im
possible to tell from this whether it is organized according to law or not. As appears 
above, it might be organized according to law and have no connection whatever with 
the state humane society. It was probably the intention of the framer of the act of 
:\farch 21, 1887, to exclude local societies not becoming branches of the state society 
from any of the privileges of the origi,nal act, but the provisions of section 10067 were 
not expressly repealed and are in the law now, have been carried into the General 
Code and are still in ()ffect as a part of the legislative provisions upon the subject. 

Your first question is therefore answered in the affirmative-an award can be made 
to more than one humane society in the county; and your second question is sufficiently 
answered above to the effect that a local humane society may be entitled to receive 
this appropriation without being a branch of the state society or having any approval 
therefrom. 

Very truly yours, 
JosEPH McGHEE, 

A tlorney-General. 
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594. 

BOARD OF EDUCATIOK-WHEX ADVERTISE:\IEXT FOR BIDS FOR 
SCHOOL HOUSES MAY BE DISPENSED WITH-"URGEKT NECES
SITY"-DEFINED. 

A board of education can only dispense with advertisement for bids for the building 
of a new school building in case there exists an "urgent necessity" therefor. 

"Urgent necessity" means more than convenience and m:re than ordinary necessity, 
It is something which requires immediate action. Something that cannot wait. When 
pleaded as an excuse for a failure to comply with any statutory requirement, it must be 
decided by the circumstances of the particular case in which it arises. 

The mere fact of itself that a school building is unfit for 11se of the schools does not 
create a case of urgent necessity, b1tl, coupled with other circumstances, may do so. 

CoLUMBus, Omo, September 6, 1917. 

Hox. Anorsox P. :MINSHALL, Prosecuting Attorney, Chillicothe, Ohio. 
DEAR Sm :-In your letter of August 28, 1917, you request my opinion upon the 

following statement of facts: 

"The board duly passed a resolution submitting to the electors of the 
distri~t the question of the issuance of bonds for the erection of a high school 
building. The bonds we\-e issued after the election had been held and the 
question favorably passed upon. Plans and specifications were prepared, 
advertis,emeut for bids duly ma,de but no bids within the estimat.e were re
ceived. A high school has been in operation for severl years in a building 
wholly unfit for such purposes. 

Unper section 7623 of the General Code of Ohio can the board now 
proceed to enter into contracts for the construction of the building costing 
about $8,000.00, without advertising for bids, and is this a case of 'urgent 
necessity' such as will permit of dispensing with the advertisement?" 

Pertinent to said inquiry is section 7623 G. C., whkh provides in part as follows: 

"Section 7623. When a board of educa.tion determines to build, repair, 
enlarge or furnish a schoolhouse or schoolhouses1 or make any improve
ment or repair provided for in this chapter, the cost of which will exceed in 
city districts, fifteen hundred dollars, and in other districts five hundred 
dollars, except in cases of urgent necessity, or for the security and protection 
of school property, it mu.st pJ'Qceed as follows: 

1. For the period of four weebJ, the board must advertise for bids in 
some newspaper of general circulation in the district, a\W in two such papel'S, 
if there are so many. If no newspaper has a general circulation the:rein, then 
by posting such advertisement in three public places therein. Such advertise
ment shall be entered in full by the clerk, on the record of the proceedings 
of the board. * * * *" 

That is to say, the board, when it decides to build a school bu,ilding th~ cost of 
which, in city districts, is more than fifteen hundred dollars, and in other districts 
five hundred dollars, shall advertise for bids in a newspaper or newspapers which 
have a general circulation in the district, or by posting notice13 in three public places, 
unless there is urgent necessity for such build'ing or the security and protection of 
school property will not permit such advertisement or such posting of notices. 
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In your case it is not a question of the protection of school property or the se
curity of the same, but only a question of "urgent necessity" in the building of a new 
school building for the accommodation of the schools of said district which is raised. 
The term "urgent necessity" has been defined in :Mueller v. Board of Education 
11 0. N. P. (n. s.) 113-120, as follows: 

"Urgent necessity is a very strong expression. It means more than 
convenience and more than ordinary necessity. It is something that re
quires immediate action. Something that can not wait. When pleaded 
as an excuse for failure to comply with any statutory requirement it must 
be decided by the circumstances of the particular case in which it arises. 
An illustration of a case which might arise under the statutes referred to 
would be where there is a single school building of which a number of pupils 
would be prevented from occupancy for a considerable time, and left with
out any chance for instruction, pending the construction or repair of such 
building." 

It is thus to be noted that the facts in each particular case must determine what 
is meant by the expression "urgent necessity" in that particular case. 

It was held by my predecessor, Hon. Timothy S. Hog~n, i.n Opini~n No. 1087 
rendered to Hdn. Hugh S. McCall, City Solicitor, Portsmouth, Ohio, ·on August 3 
1914, found in Annual Report of the Attorney-General for 1914, Vol. 1, p.'1078, that: 

"If, therefore, before the schoolhouse in question must be used by 
pupils for school purposes the next school year, such changes, for example, 
in the floors and ventilating systems or otherwise as might seriously inter
fere with the use of the schools can be completed, and the remaiping repairs, 
such as chapges i'n the plumbin~, toilet room equip~ent, drinking fOtlJlt~, 
etc., C¥. be u'ridertaken and prosecuted without enda,n.gerii:ig the safety of the 
pupils or the efficiency of the schools during the session of the school, or can 
be done outside of school hours, in such event it would be unlawful to dispemc 
with competitive bidding as required by section 7623. But if on the other 
hand, * • • the work ca.n not be completed before it would be neces
sary to use the school buildi,r{g for the accommodation of pupils, and if such 
work as would remain undone at that time would be such as to interfere 
with the use of the schools, i,n that evEhlt I would be of the opinion that the 
board of education might lawfully declare a case of 'urgent necessity' involv
ing the 'security and protection of school property' a,nd proceed without 
inviti)lg competitive bids." 

You state i:.n your letter that the high school building is wholly unfit for the pur
poses of a high school and for that reason there exists a case of urgent n'ecessity. But 
it must occur to you that it would be impossible for you to complete said building 
prior to the time it would be necessary for you to use a school buildi~ for school pur
poses this year, and that either the old buildi'ng would have to be used fqr high school 
pur.poses or arrangements made fqr the convenience of said high school pupils else
where than in said building this year. A case of u,.rgent necessity might have existed 
at such time durin'g the year as would have permitted the completion of the school 
building for service during the school year, but smce said building can not be com
pleted for use during thiS school year a;nd arrangements must be made for housf'ng 
such pupils this year, and ample time exists in which to advertise for bids and com
plete saJd n~w building before its use is necessary aliother year, the,n it would seem 
to follow that a case of urge.n t necessity does not exist apd that said section 7623 G. C. 
must be followed i'n the matter of advertiseme·nt. 
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Holding these views, then:, and from the citations above given, I advise you that 
I am of the opinion that a case of urgent necessity .does not exist in the matter men
tioned by you and that the board of education should advertise f~r bids as required 
by secti6n 7623 G. C. 

595. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DENTIST-MAY ADMINISTER ANAESTHETICS. 

The holder of a certificate to practice dentistry in the State of Ohio is permitted to 
a.dminister anaesthetics both in the exclusive practice of dentistry and otherwise. 

CoLUMBUS, OHIO, Sept. 6, 1917. 

The State Dental Board, Columbus, Ohio. 

GENTLEMEN:-An inquiry is made for my opinion on a matter which is of such 
general importance to the profession of dentistry that I am directing my answer thereto 
to you and will send a copy hereof to inquirer. The question is as follows: 

"Under what circumstances are the members of the dental profession per
mitted to administer anaesthetics; that is, can a member of said profession 
administer anaesthetics except when performing a dental operation?" 

Part I, title III, Div. 2, Ch. 22 of the General Code of Ohio provides for the 
appointment, organization and duties of the state dental board. Sect'ion 1321 of 
said chapter provides that each person who desires to practice dentistry in this state 
shall file ~ith' the secretary of the state dental board a written application for a license 
and shall furnish sati,sf~tory proof that he is at least twenty-one years of agP, of 
good moral character and present evidence satisfactory to the board that he is a gra:du
ate of a reputable dental coilege as defined by the board. 

Section 1321-1 G. C. provides that the applicant shall also present with his ap
plication a certificate of the st;.tte superintendent of public instruction that he is 
possessed of a general education equal to that required for gradut1te from a first grade 
high school, and that the superintendent of public instruction shall issue to such 
applicant a certificate, without examining the applicant, provided such applicant 
pr~ents the fDllowing credentials: 

"A dipLoma from ap approved college granting the degree of A. B., B. S. 
or equivalent degree; ~ certificate showing graduation from a high school 
of the first grade, or from a normal or a preparatory school, legally con
stituted, after four years of study; a tea<;her's permanent or life high school 
certificate; a certificate of admittance by examination to the freshman class 
of an approved college granting the degree of A. B., B. S. or equivalent de
gree. In the absence of the foregoing credentials and before issuing certificate, 
the applicant shall be examined by said superintendent of public instruc
tion, in such branches as are required from a first grade high school and to 
pass such examinatio~ shall be sufficient qualification to entitle such appli
cant to a certificate; provided, however, that the superintendent of public 
instruct,iqn may d~ate any county superintendent of schools to hold 
such examination at such times and places as may be necessary or conven
ient. * * * Granting of certificates by examination by said superin-
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tendent of public, in,stt11ction, and acceptance by said superintendent of 
certificates of admittance by examinations to the freshman class of approved 
colleges granting the degree of A. B., B. S. or equivalent degree, shall cease 
after January 1, 1919. This shall not apply to students already enrolled 
in accredited dental colleges." 

If permitted to take the examination, such applicant shall, as provided by sec-
tion 1322 G. C., 

"pass a satisfactory examination, consisting of practical demonstrations 
and written or oral tests, or both, in the following subjects: anatomy, physi
ology, chemistry, materia medica, therapeutics, metallurgy, histology, 
pathology, bacteriology, prothetics; operative dentistry, oral surgery, an
esthetics, orthodontia and oral hygiene." 

If such applicant passes the examination provided for in said chapter, he shall 
receive a license from the state dental board which entitles him to practice dentistry 
in this state. 

Part I, title III, Div. 2, Ch. 20 of the General Code provides for the appoint
ment, organization and pow~rs of the state medical board. Section 1287, which is 
a part of said chapter, reads as follows: 

"Section 1287. Nothing in this chapter shall prohibit service in case of 
emergency, or domestic administration of family remedies. This chapter 
shall not apply to a commissioned medical officer of the United States army, 
navy or marine hospital service in the discharge of his professional duties, 
or to a regujarly qualified dentist when engaged exclusively in the practice 
of dentistry, or when administering anaesthetics or to a physician or surgeon 
residing in another state or territory who is a legal practitioner of medicine 
or surgery therein, when in consultation with a re~ar practitioner of this 
state; nor shall this chapter apply to a physician or surgeon residing on the 
border of a neighboring state and duly authorized under the laws thereof to 
prac~{;e medicine and ~urgery there,iu, whuse practice extends within the 
limits of this state; provided equal rights and privileges are accorded by 
such neighboring state to the physicians and surgeons of Ohio residing on the 
border of this state contiguous to such neighboring state. ~uch practitioner 
shall not open an office or appoint a place to see patients or receive calls within 
the limits of this state." 

When said section was amended as above quoted, on April 18, 1913, the words 
"or when administering anaesthetics" were added. An applicant for a license to 
practice dentistry in this state was compelled to pass an examination in anaesthetics 
and it was contended, prior to the time section 1287 G. C. was last amended, that 
because a knowledge of anaes~hetics was required of dentists, the holder of a cer
tificate to practice dentistry in this state was also permitted, on account of said re
quired knowledge and said certificate, to administer anaesthetics generally. 

But it was held in opinion No. 243, annual report of the attorney-general for 
1912, Vol. I, p. 843, that-

"Regularly qualified dentists are authorized to administer anaesthetics 
in the exclusive practice of dentistry, but it is not lawful for them to admin
ister anaesthetics in surgical operations not incident to the practice of den
tistry." 

Said opinion, it is noted, was rendered upder the statute as it read prior to the-
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amendment as above quoted; that is, prior to the time the words "or when admin
istering anaesthetics" were added. It must be presumed that said amendment shall 
have some effect, for if a dentist could ad,minister anaesthetics .in the practice of hls 
profeS&,ion of dentistry, without said amendment, then the amendment must give 
added rights, and I am of the opinion that it was intended by said amendment to 
give to the holders of certificates to practice dentistry in Ohio the right to administer 
anaesthetics genera).ly, or, in other words, at such times as the administration of same 
is necessary. 

Holding these views, then, I advise you that a person who has a certificate to 
practice dentistry in the state of O~o is permitted to administer anaesthetics, not 
only in the exclusive ·practice of dentistry, bl!t also when otherwise properly required 
to do so. 

In opinion No. 528, rendered by me O)l August 14, 1917, I held that the giving 
of the vanious drugs to produce ansaethesia, when surgical operations are being per
formed, constitutes the practice of medicine under the proviSions of the medical laws 
of this state and therefore could not be given by persons not admitted to the practice 
of medicine, but the question raised .in this opinion as to the exemption of a dentist 
was not before me and was not answered in that opinion. 

596. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SCHOOL BOARD-ELECTIOX OF l\'IENJBERS THERETO-VACANCY. 

1. TVhere an attempt was made to elect membeTs of a school board at the November 
election in 1915, but said election was invalid, the members of said board whose terms 
would have expired on the first Monday of January, 1916, will hold until their successors 
are d1tly elected at the November election in 1919, and begin their terms on the first' Monday 
in January, 1920. 

2. A vacancy does not occuT in office where an incwnbent is duly authorized to hold 
over and is legally q1wlified to perform the duties thereof. 

CoLu~mus, Omo, September 6, 1917. 

HoN. HENRY W. CHERRINGTON, Prosecuting Attorney, Gallipolis, Ohio. 

DEAR Sm:-You ask my opinion upon the following proposition: 

"At the November election, 1915, there was an election held for members 
of the board of education of Clay township, Gallia county, Ohio, rural school 
district. Prior to the time the election was held a member of the board had 
died, another had resigned, and the terms of two members had expired. There 
was an attempt made to elect four members of the board, apd for various 
reasons in accordance with an opinion rendered me by Attorney-General 
Turner, the attempted election was declared null and void. 

"The situation confronting the election of officials this year is as follows: 
Owing to the illegal election held in 1915, two members, whose terms would 
ha,·e otherwise expired Jammry 1, 1916, held over. Two members were 
appointed to fill the vacancies caused by the death of one member and the 
resignation of another. The term of the fifth remaining member expires 
.January 1, 1918. The terms of the two members appointed to fill the un-
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expired terms will expire January 1, 1918. It is my opinion that the terms of 
the two members who held over will expire immediately after the Xovember, 
1917, election or on January 1, 1918. 

"I have advised the board of education that it will be necessary to elect 
five members of the board of edu·cation at the coming election. If this is 
correct, I desire to inquire for what length of time each member shall be 
elected. I also desire to inquire what should be printed on the ballots, and 
in the notices of election." 

On account of the invalid election in 1915, two members of said board of educa
tion, whose terms would have expired on the first Monday in January, 1916, held 
over, and will so hold over until their successors are elected and qualified, for section 
4745 G. C. provides: 

"The terms of office of members of each board of education shall be
gin on the first :Monday in January after their election, and each such officer 
shall hold his office for four years except as may be specifically provided in 
chapter II of this title and until his successor is elected and qualified." 

Chapter 2, which is referred to in said section 47"45 of the title of which said section 
is a part, refers to city school districts. · 

The question then to determine is, when will the successors to sn.id two members 
be elected? 

Section 4712 G. C. provides: 

"In rum! school districts, the bon.rd of education shall consist of five 
members elected at large at the same time township officers are elected and 
in the manner provided by law, for a term of four years." 

Section 4748 G. C. provides that: 

"A vacam·y in any board of education may be caused by death, non
residence, resiF;nation, re1uoval frum office, failure of a person elected or 
appointed to qualify within ten days after the organization of the board 
or of his appointment, removal from the district or absence from meetings of 
the board for a pmiod of ninety days, if such absence is caused by reasons 
declared insufficient by a two-thirds vote of the remaining members of the 
board, which vote must be taken and entered upon the records of the board 
not less than thirty days after such absence. Any such vacancy shall be 
filled by the board at its next regular or spe:ial meeting, or as soon thereafter as 
possible, by election for the unexpired term. A majority vole of all the remaining 
members of the board may fill any such mconcy." 

So that the terms of office of such members being for four years, those terms would 
have ended on the first :\Ionday in January, 1916, if their successors had been elected 
and had qualified, but no successors having been elected and hence none being able 
to qualify, the incumbents held over and will so hold over until their successors are 
elected and do so qualify. 

If a vacancy existed at the end of the term of said members, or, in other words 
on the first :\Ionday in January, 1916, then said vacancy would be filled by the remain
ing members of said board, who would elect successors to such two members for the 
remainder of the unexpired term. That would be for the term end~ng on the first 
:Monday in January, 1920, because there was no vacancy in the terms ~f the members 
which ended on the first :\Jonday in January, 1916, and any such vacancy which could 
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have existed would have been in the term which began on the first :\Ionday of January, 
1916, and ended on the first :\Ionday in January of 1920. But no such vacancy ex
isted because said members must hold until their successors are elected and qualified 
and the offices have been regularly filled by those who were elected thereto and who 
were in possession of said offices and legally qualified to perform the duties thereof. 

Bearing directly upon this question is the case of State v. Metcalfe, 80 0. S. 261 
where the following language is used: 

"It bas never been the policy of the state to create vacancies in office for 
the mere purpose of giving somebody an opportunity to fill them. Piling 
vacancy upon vacancy is an anomaly. * * * 

The policy to discourage the needless creation of vacancies is recognized 
in a number of decisions of this court. As instance the State, ex rei., v. Howe, 
25 Ohio St. 588, where it is held by Mcllva'ine, J., that the general assembly 
may provide agai!Vft the recurrence of vacancies by authorizing incumbents to 
hold over their terms in cases where the duration of their terms is not fixed and 
limited by the constitution, and that from this it results that the evils contem
plated as likely to result from vacancies in office are guarded against by 
confining the exeroise of the power to fill vacapcies to those cases where no 
one is authorized by law to discharge the public .duties; which, we think, is 
the constitutional scope of that power. Also, by the case of the State, ex rei., 
v. Bryson, 44 Ohio St., 457, where it is observed that the office (that of fire 
engintJer) could not be regarded as vacant while filled by one lawfully entitled to 
it, nor could. an appointment made ostensibly to fill a vacancy create one. Also, 
in The State, ex rei., v . .McCracken, 51 Ohio St. 123, where, at page 129, it is 
observed that: 'The recognized policy of the state is to avoid, if practicable, 
the creation of a vacancy in an elective office, and where the right to hold over 
is given in language that is not limited, and the same is not otherwise quali
fied, a court would hardly be justified in seeking for an unnatural construction 
by which a limit would be placed upon the right. ln.contemplation of law 
there can be no vacancy in an office so long as there is a person in possession of 
the office legally qualified to perform the duties.' " 

The above decision was rendered in a case in which the title to a judicial office 
was in question and in that kin<J. of case section 13 of Article IV of the constitution 
applies. Said section reads: 

"In case the office of any judge shall become vacant before the expira
tion of the regular term for which he was elected, the vacancy shall be filled 
by appointment by the governor, until a successor is elected and qualified, 
and such successor shall be elected for the 1tnexpired term, at the first annual elec
tion that occurs more than thirty days after the vacancy shall have happened." 

That is to say, when a vacancy occurs in a judicial position, the same shall be filled 
by appointment, and such appointee shall hold said office only until his successor is 
elected and qualified, and such successor shall be elected for the unexpired term and 
at the first annual election which occurs more than thirty days after such vacancy 
occurs. 

No Slkh provision, as underscored in the last above quoted section, is contained 
in the school laws or in the laws which apply to the election of members of boards of 
education, for if a vacancy occurs in a board of education, the electors of the distr.ict 
are given 1¥> authority to fill such vacancy. The vacancy is filled by the majority 
vote of the remaining members of such board and the person elected to fill such va
cancy holds for the remainder of the term which he is elected to fill. 
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However, if the decision in State v. Metcalf, supra, is followed, no vacancy ex
isted and none will exist until the first :Monday in January, 1920, for the term of 
office of a member of a board of education being four years, and the term which is 
being filled by the members who are holding over, having begun on the first Monday 
in January, 1916, it will not end until the first Monday in January, 1920, and the 
election of a successor to the persons now holding said offices will be had at the reg
ular election in November, 1919. 

It is urged, however, that the successors to said two members might be elected 
for the term of two years-that is to fill an unexpired term-and that section 10 G. C. 
is authority for same. Said section reads as follows: 

"Section 10. When an elective office becomes vacant, and is filled by 
appointment, such appointee shall hold the office until his successor is elected 
and qualified. Unless otherwise provided by law, such successor shall be 
elected for the unexpired term at the first general election for the office which 
is vacant that occurs more than thirty days after the vacancy shall have oc
curred. This section shall not be construed to postpone the time for such 
election beyond that at which it would have been held had no such vacancy 
occurred, nor to affect the official term, or the time for the commencement 
thereof, of any person elected to such office before the occurrence of such 
vacancy." 

Said Sflction manifestly can not apply for variollll reasons: 
First, the elective office could not become vacant as long as there was a person 

in possession of the office legally qualified to perform the duties, and there was such 
person so in possession of the office in this case, who was holding over and was legally 
qualified to perform the duties thereof. 

Second, the school laws provide another means of filling tJie vacancy. So that 
it is otherwise provided by law how a successor to an appointee shall be selected, and 
the provisions of said section 10 could not apply thereto. 

Third. If the said section 10 were followed, the official term would be affected; 
that is the term would be for two years instead of four years, and there is no pro
vision in our school laws for any such short or unexpired term. 

I must hold, therefore, that the provisions of section 10 G. C. can not apply to 
a case of this nature. The only provisions of our school laws which permit an elec
tion to be held for a short term in rural districts are the provisions of section 4736-1 
G. C., where it is provided that at the first election of members of a board of edu
cation in a newly created district and where the county commissioners have appointed 
a board, two members shall be elected to serve for two years and three for four years, 
and this department held in opinion No. 573, rendered August 29, 1917, to Hon. Otho 
W. Kennedy, Prosecuting Attorney, Bucyrus, Ohio, that said provisions also apply 
where a board has been appointed in a newly created district by the county board of 
education. And in no other case is it provided that members of a board of educa
tion be elected for a term other th!l./.1 the regular four year term. 

I must advise you, therefore, that the two members whose terms expired on the 
first Monday of January, 1916, and who are holding over, will continue to so hold 
said positions until the first Monday in January, 1918, and that their successors shall 
be elected at the November election in 1919. As to the other three members, there 
can be no question. Their terms will expire on the first Monday in January, 1919. 
Their successors should be elected for the regular term of four years at the election 
which is held in November of this year and nominations should be made accordingly. 

Candidates for members of boards of eduaction shall be nominated as provided 
by section 4997 G. C., in which section it is provided that nominations of candidates 
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for the office of members of boards of education shall be made by nominatipg papers 
signed in the aggregate for each candidate by not less than twenty-five qualified elec-
ors of the school district, of either sex. · 

Such nomination papers shall be filed with the board of deputy state supervisors 
of elections as provided by section 5004 G. C., which reads in part as follows: 

"Certificates of nomination and nomination papers of candidates shall 
be filed as follows: 

* * * For * * * members of the board of education, with the 
board of deputy state supervisors of the county, not less than sixty days 
previous to the date of election; '!' * *." 

Section 5032 G. C. provides that the names of ca,ndidates for members of the 
board of education of a school district, however nominated, shall be placed on one 
independent and separate ballot without any designation whatever except for member 
of board of education and the number of members to be elected. 

Section 5018-1 G. C. provides that where t)le names of several persons are grouped 
together upon the ballots as candidates for the same office, the ballot shall contain, 
immediately above the names of such candidates, the words, "Vote for not more than 
----------------·" The blank space shall be filled with the number representing 
the persons who may lawfully be elected to such office. 

In your case the word "three" will be written in the blapk space. 
Section 4998 G. C. provides that when nominations of candidates for members 

of the board of education have been made by nomination papers filed with the board 
of deputy state supervisors, then the board of deputy state supervisors shall publish, 
on two different days prior to the election, a list of the names of such candidates in 
two newspapers of opposite politics in the school district, if there be such printed and 
publi$e,d therein, and if no newspaper is printed in such district, the board shall post 
such list in at least five public places therein. 

Sectio11 4838 G. C. provides that all elections for members of boards of educa
tion shall be held on the first Tuesday after the first Monday in November of odd 
numbered years; and section 4839 G. C. provides that the clerk of each board of ed
ucation shall publish a notice of all such elections in a newspaper of general circu
lation in the district, or post written notices thereof in five public places in the dis
trict at least ten days before the holding of such election, and that such notices shall 
specify the time and place of election and the number of members of the board of 
education to be elected and the term for which they are elected. 

To recapitulate then and answering your questions specifically, I advise you: 
1. The two members who are holding over will continue to hold their positions 

until the first Monday in January, 1920, and their successors should be elected at the 
November election in 1919. 

2. The three members whose terms will expire on the first Monday of January, 
1918, will be succeeded by the same number which should be elected at the November 
election this year for terms of four years. 

3. The ballot should contain, immediately above the names of the candidates 
thereon, the words "Vote for not more than three." 

4. The notices bf such election shall be given by the board of deputy state su
pervisors of elections and by the clerk of said board of education as above provided. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gene:ral .. 
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597. 

TITLE GL'ARAXTEE AXD TRUST CO:\IPAXY-IXSURIXG TITLES. 

under section 9850 General Code a title guarantee and trust company may not do 
the business of insuring titles generally, but when it gives an abstract or certificate as to 
a title it may then guarantee such title to be perfect. 

CoLm.IBUS, Omo, September 7, 1917. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SJR:-I have your communication of August 8, which reads as follows: 

"Supplementing our question to you under date of June 1, 1917, rela~ 
tive to section 9850 of the General Code, we desire to know if a title guarantee 
and trust company is authorized by law to issue its guarantee or policy of 
insurance to owners of real estate, or other intere,sted parties, the titles of 
which real estate, said company has examined to its satisfaction but as a 
matter of fact has not issued an abstract of title therefor. 

We are enclosing herewith as a reason for this supplemental opinion 
a letter addressed to the Bankers Guarantee Title & Trust Co. of Akron by 
the comptroller of the Metropolitan Life Insurance Co. of New York. We 
are also enclosing a supplemental opinion which will be satisfactory to said 
company if you should find that such companies are authorized to insure 
or guarantee titles of real estate for which they have not actually issued an 
abstract of title." 

The former inquiry to which you refer was in reference to the nature of the busi~ 
ness of a title guarantee and trust company, as to whether it were guaranty or in
surance, and it was answered that it was guaranty in its nature, although from the 
standpoint of benefit to the guarantee or abstract-holder it was not different from 
insurance; that it iliffered from insurance only in the nature of the business trans
acted, and from the fact that the guaranty was collateral to some other transaction 
taking place between the parties; whereas, insurance itself is the main contract. This 
being the nature of the inquiry, the opinion stated that the guaranty was an incident 
in each case to an abstract of title furnished. It was not meant thereby to hold that 
there should always be an actual abstract of title made, nor does the statute creating 
such company so contemplate. 

Section 9850 quoted in that opinion is as follows: 

"A title guarantee and trust company may prepare and furnish abstracts 
and certificates of title to real estate, bonds, mortgages and other securities, 
and guarantee such titles, the validity and due execution of such securities, 
and the performance of contracts incident thereto, make loans for itself 
or as agent or trustee for others, and guarantee the collection of interest and 
principal of such loans; take charge of and sell, mortgage, rent or otherwise 
dispose of real estate for others, and perform all the duties of an agent rela~ 
tive to property deeded or otherwise entrusted to it/' 

Its business is not at all confined to the making of abstracts even in guaranteeing 
titles. It may prepare and furnish abstracts and certificates. The difference between 
abstracts and certificates is well known. The one sets out the substance of all that 
the records show in reference to a title; the other merely states the result as to whether 
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such title be complete or otherwise. It was held in that opinion that the guaranty of 
a title should be an incident to the abstract, which is usually the case. However, it 
is perfectly plain that the abstract need not be furnished; the guaranty should accom
pany the certificate of title, which certificate is a mere opinion or statement which 
amounts to no more than an opinion. The correctness of this opinion may be guar
anteed by the company just as much as if a complete abstract were made and fur
nished. 

It was held in that opinion substantially that such companies are not authorized 
to issue policies of insurance or make contracts warranting titles as an original agree
ment. Such business would be insurance pure and simple and is a character of insur
ance not authorized by the insurance laws of Ohio. Such company, however, without 
furnishing or even making such abstract, may give its opinion upon a title and guar
antee the correctness of that opinion. In such case the guaranty is collateral to the 
service rendered,-the opinion given. 

The purported .expression of opinion furnished you in writing and signed by you 
and attached to the inquiry contains the following statements: 

"I am of the opinion that The Bankers Guarantee Title and Trust Com
pany of Akron, Ohio, is authorized to guarantee or insure titles by an in
strument in writing direct., and without an abstract of title. 

"I am of the opinion that companies of the character of The Bankers 
Guarantee Title & Trust Company of Akron, Ohio, incorporated under the 
laws of Ohio, are authorized to guarantee, by instruments in writing, the 
title to real estate located in the state of Ohio, separate from and without 
abstracts of title." 

This language, while literally true, is calculated to give an impression of broader 
authority than actually exists. It is calculated and intended as a certificate that such 
company may do an insurance business pure and simple. This is not the law. While 
they do furnish insurance in the guaranty they give, such guaranty must be collateral 
to another transaction which they are authorized by law to have, that is, to passing 
upon titles to real estate. Whenever they do that they may guarantee the result. 
It is not intended to hold that they must make such examination of the title as would 
be required to make an abstract, showing a complete title back to the government, 
but only that they should go so far as in their own judgment may be necessary to 
justify a favorable opinion, which when they have given they may guarantee-that 
is, they may guarantee that the title concerning which they have given such certifi
cate or opinion is good. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gene:ral. 



ATTORXEY -GEXERAL. 1683 

598. 

DEPUTY STATE SUPERVISORS OF ELECTIOXS-ARE XOT COUNTY, 
TOWXSHIP OR :'vlUXICIPAL OFFICERS-CORPORATIOX-OF WHICH 
MEMBER OF SAID BOARD IS A.N OFFICER :\IA Y PRIXT ELECTION 
SUPPLIES. 

1. The conduct of elections belongs to the state, and is under the control of state 
officers and state agencies. 

2. Deputy state supervisors of elections are neither county, township nor municipal 
officers, neither are they connected with the county, township or municipality within the 
meaning of sections 12910 and 12911 General Code. 

3. Where an officer and stockholder of a printing and publishing corporation is a 
member of the board of deputy state supervisors of elections, such printing and publishing 
company is not prohibited under sections 12910 and 12911 G. C. from contracting for 
the printing of the ballots and other election supplies for such d~puty state supervisors 
of elections. 

CoLUMBus, OHio, Sept. 7, 1917. 

HoN. C. l\1. ·CALDWELL, Prosecuting Attorney, Waverly, Ohio. 
DEAR Sm:-I am in receipt of your letter of August 27, 1917, in which you state 

"The Waverly Watchman Publishing Company is a corporation under 
the laws of Ohio, printing and publishing a newspaper at Waverly, also 
doing job printing, etc. ' · 

One of the officers and stockholders of this company has been ap
pointed deputy supervisor of elections for this county. 

Questiob.: If this stockholder and officers of said publishing company 
acts as deputy state supervisor of elections, can the publishing company do 
printing for t.he said board of elections, and furnis,h supplies for same, etc.? 

See Doll v. State, 45 0. S. 44p. 
There would be no question if the appointee was the individual owner 

of the said enterprise, but being merely a stockholder and his interest in any 
contract being only incidental-that is, he might have such interest as the 
stockholdell3 might derive from the profits of such contract-it occurs to me 
that his interest is not .su~h as· would disqualify the publishing company 
from accepting contracts for printing, etc., from this board of elections. 

See cas~ of Richardson v. Township. 
6 0. N. P. (N. S.) 505, 18 0. D. (N. P.) 806. 
I would like to have your opinion on the foregoing by early mail, and 

greatly oblige." 

Section 12910 of the General Code provides: 

"Whoever, holding an office of trust or profit by election or appoint
ment, or as agent, servant or employe of such officer or of a board o/ such 
officers, i,s interested in .a contract for the purchase of property, supplies or 
fire insurance for the Use of the cou,nty, township, city, village, board of 
education or a public institution with which he is connected, shall be im
prisoned in the penitentiary not less than one year nor more than ten years." 

Section 12911 General Code provides: 

"Whoever, holding an office of trust or profit, by election or appoint-
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me,nt, pr a~ agent, servant pr employe of such officer or of a board of sue)! 
officers, is interested in a contract for the purch.ase of PI;operty, supplies 
or fire .insurance for the use of _the county, townsh';ip, <;ity ,village, bbard of 
education or a public institution with which he is not connected, and the 
amount of such contract ,exceeds the sum of fifty dollars, unless such contract 
is let on bids duly advertised as 'provided by law, shall be imprisoned in the 
penitentiary not less 'than one year nor more than ten years." . 

In an opinipu of my predecessor, Honorable Timothy S. Hogan, under date of 
April 4, 1912, attorney-general report for 1912, page 1238, it was .held t,hat: 

"A deputy state supervisor of elections is appointed by the secretary 
of state and is, therefore, a state officer a,nd not conn~cted with the county, 
within the meaning of section 12910 General Code propibiting contracts 
of public officia.Is with political subdivisions, with which they are connected. 
Such official is a public officer, however, and comes wit)lin the prohibition 
of section 12911 General Code providing against the interest in public con
tracts of an amount over $50,000 unless under advertisement and bid." 

The same attorney-general had before him the question of whether a member 
of the board of sinking fund trustees of a city, who was the lowest bidder for furnish
ing ball.ots at a primary election, could legally enter into such contract and receive 
payment ·for the saRle in view of the provisions of section 12910. In an opinion under 
date of September 25, 1913, attorney-general's report for 1913, Vol. I, page 363, will 
be found the following at page 364: 

"Section 12910 and the section immediately following are given a very 
broad scope in their effect by the legis~ature; the one prohibiting officers from 
b~ing interested in contracts involving the political subdivision with which 
the officer is connected, and .the other pro4ibiting such contracts with any 
other political subdivision of the state. Contract.s on behalf of the state 
itself, or rather to be more definite, contracts for the purchase of property, 
supplies or fire insurance, for the use of the state, are not comprised within the 
terms of either statute. 

In State v. Craig, 8 0 N. P. 148, the court said (at page 150): 
'From an examinatioJl of the election laws in th~s state it seems ap

p;:trent that the legislature i,ntended that the co,nduct' of electioll,'3 should belong 
to the state.and be under the control of sl;ate officers:' Section 2966-2 (Revised 
Statutcli) provides that: "By virtue of his office the secretary of state shall 
be the state supervisor of elections, and in addition to the duties now im
posed up(!n him by law shall perform the duties of stich office~ defined therein." 
We h11ve thep the secretary of 'state as t,he principal election officer a11d the 
deputy state.supervisors, as subordinate officers, for carrying out the agencies 
of the state for the conduct of electiops-.' 

The question prej3ented, therefore, .41 whether or not the supplies pur
chased in this case, whic,h are used for municipal purposes, their u's'e being 
managed and controlled by state agencies, apd payment made in the first 
instance by the county, reimbursement beipg ma,de therefor by the munici
pality, are suppli~s for the use of the municipality as is comprehended by 
the language of section 12910 General Code. 

I am of the opinion that these supplies are for the use of the state, in 
the conduct of its general duties with reference to election matters. It is 
true they are used in behalf of the municipality. The municipality, how~ 
ever, has nothing to do with the actual use, conduct and management of these 
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supplies. The rontrol of their use is vef!ted in state agencies. Were it not 
for the statutory provision providing for a reimburl!ement of the county from 
the municipal trea,aury, this question would not have ari}l_(}n; and I am of the 
opinion that the mere fact that reimbursement from the municipal treaaury, 
is provided for the service of the state, administered _in a. case of munic;ipa.l 
benefits, does not afford sufficient ground for holding that such supplies are 
for the use of the municipality as is intended by section 12910 General Code." 

I concur in the reaaoning and conclusions of the above opinfons, and it is my 
holding that where a member of the deputy state supervisors of elections is al.so an 
officer and stockholder of a newspaper company which d~ires to bid for the work 
of furnishing necessary supplies, printi,ng ballots, etc., and competitive. bidding is 
had therefor, neither section 12910 ~or 12911 General Code would have a~y application. 

Further, I am of the opinion that such printing and publishing company can 
legally contract for the printing of ballots ·and nec~ry supplies. 

599. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BLUE SI\Y LAW-FEE FOR AGENTS NAMED IN LICEXSE ISSUED UNDER 
SAID LAW. 

The additional fee of five dollars for each agent named in '1.1 license issued 1mder the 
blue sky law need not be paid annually upon renewal of such license. 

Cou:~w-cs, OHio, September 7, 191,7. 

HoN. P. A. BERRY, Commissioner of Securities, Col1tmmts, Ohio. 

DEAR SIR :-In your letter of August 21 you request my opinion upon the fol
lowing questions: 

"Section 63?.3-4 provides that 'a licensed dealer in such securities' must 
pay an ::mn11al fee of fifty (850.00) dollars for such license, and fiv~ (85.00) 
dollars for each agent named in the application for said dealer's license. 

"IGndly advise this department if the agent's fee of five ($5.00) dollars, 
as set forth in 13aid section, should also be collected annually when said deal
er's license is renewed?" 

Section 6373-4 G. C., referred to by you, provides i,n part as follows: 

"* * " If the 'commissioner' be satisfied of the good repute in bus
iness of such applicant and named agents, he shall, upon the payment of an 
annual fee of fifty dollars, and an additional fee of five dollars for each agent 
na~d in the application, register the applicant as a licensed dealer in ·such 
securities, and issue to him a license, containing the name of the applicant 
and all such agents, renewable annually upon payment of such annual fee, 
unless revoked as herein provided. " " •" 

Section 6373-.ii G. C. deserves consideration in this connection. It provides as 
follows: · 

"Sec. 63';'3-5. Such license shall be taken out at the beginning of each 
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calendar year, but it may be i-ssued at any time for the remainder of such 
year, and in such case the annual fee shall be reduced four dollars for each 
expired month but in no case shall it be less than ten dollars. Upon the 
payment of a fee of five dollars for each specified agent not named in such 
license the same may at any time be amended or supplemented to include 
such agent. Upon the written request of such applicant, accompanied by 
a fee of two dollars, such license shall be revoked as to any agent or agents 
of such applicant, and an amenped license shall thereupO:U be iss.ued for such 
applicant and his remaining agents and thereafter the applicant shall not 
be bound by the acts of the agent whose license has been revoked: * * *." 

The language of section 6373-4 G. C. does not appear to me as ambiguous. The 
applicant, if he names agents, must p·ay not one fee, b.ut at least two fees. The prin
cipal fee is denominated the "annual fee." The fees on account of a~nts are called 
"additional fees." When the section names the conditions of renewal of the license 
only one of these fees is referred to. Because the "ad'ditional fee'' is no part of the 
"annual fee," and because the former is not mentioned in defining the terms of re
newal, I am forced to the conclusion that the agent's fee of five dollars should not be 
collected annually wh~n the dealer's l~cense is renewed. 

I have quoted section 6373-5 G. C. beca,use I think it supports this view of the 
section. It will be observed that if the iicense is taken out after the beginning of the 
calendar year, there is a. reduction, 'but the red;U<~tion applies again to the "annual 
fee." There is no similar reduction or scaling down of the "additional fee." Thus 
the sep11ration between th,e two is kept distinct. 

The provision in section 6373-5 G. C. for amendment of a license or its revoca
tion as to a particular agent or agents sheds some light also upon the question. It 
is to be noted that but one original license is issued. Such license is renewable an· 
nually; but this does not mean that a new license is issu,ed each year. On the con
trary, the first licepse is perpetual, in the sepse that it is good for one year and au
tomatically renewed upon payment of the annual fee. 

Inasmuch, however, as no new license is issued each year, provision would neces
sarily have to be made for changes in the personnel of agency forces. This is done 
by the second and third sentences of section 6373-5 G. C. 

Because, then, the statute is not ambiguous, there must be given the meaning 
which it clearly expresses; and because also, that meaping is consistent with the gen
eral framework as evidenced by the other provisions referred to, I am of the opinion 
that the agent's fee of five dollars should not be cotlected annually, when the dealer's 
license is renewed. 

Very truly yours 
JosErH ;vi( GHEE, 

Attorney-General. 
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601. 

ILLEGITI:\IATE CHILD-REP"GTED FATHER CAl\ XOT BE PROSECUTED 
FOR XOX-S"GPPORT-WHEX SECuRITY HAS BEEX GIVEX FOR 
PAY~IEXT OF SUl\1 ORDERED BY COuRT FOR l\IAINTENANCE OF 
SAID CHILD. 

Where a defendant has been adjudged the reputed father of a child under section 12123 
G. C. and has either paid or given security for the payment of the sum in which the court 
has ordered him to stand charged with the maintenance of such child this constitutes a 
complete bar to a subsequent proceeding against him, under section 13008, for failure 
to support the child. 

CoLL":IIBUS, Omo, September 10, 1917. 

HoN. GEORGES. l\I.-u, Prosecuting Allorney, Napoleon, Ohio. 

DEAR SIR:-I have your letter of August 1.7, 1917, as follows: 

"About two years ago a bastardy C\1Se was tried in the court of common 
pleas of this county, resulting in a conviction and defendant was adjudged 
to be the putati,;e father of"the 'child. He was fined by the court $300 which 
the mother received and expended in attorney fees, doctor bills and other 
incidents arising out of the affair. I have been called upon t~ arrest the 
putative father for non-support of tlus illegitimate child. 

"I would like your opinion as to whether or not I would be safe in now 
indicting this putative father for non-support, having in mind the decision 
in the case of McKelvy v. State, 87 0. S., p. 1, and State of Ohio v. Veres, 
75 0. s., 138." 

Sertions 1212~, 12114, 1~00R :mrl 1~010 of the General Corle provide as follows: 

"Section 12123. If, in person or by counsel, the accused confesses in court 
that the accusation is true, or, if the jury find him guilty, he shall be adjudged 
the reputed father of the bastard child, and stand charged with its mainten
ance in such sum as the court orders, with payment of costs of prosecution. 
The court shall require the reputed father to give security to perform such 
order. If he neglects or refuses to give it, and pay the costs of prosecution, 
he shall be committed to the jail of the county, there to remain, except as 
provided in the next following section, until he complies with the order of the 
court. 

"Section 12114. If during the examination before the justice, or before 
judgmept in the court of common pleas, the a,ccused pays or secures to be 
paid, to the complainant, such amount of money or property as she agrees 
to receive in full satisfaction, and gives bond to the state with sufficient surety, 
to be approved by the justice, court, or judge in vacation, conditioned to 
save any county, township, or municipal corporation within the state free 
from all charges for the maintenance of such I astard child, such justice, 
court, or judge shall discharge him from custody, on his paying the costs of 
prosecution. Such agreement must be made or acknowledged by both 
parties, in the presence of the justice, court, or judge, who thereupon shall 
enter a memorandum thereof on his docket, or cause it to be made upon the 
journal." 

"Section 13008. \Yhoever, being the father, or when charged by law 
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with the maintenance thereof, the mother, of a legitimate or illegitimate child 
under sixteen years of age, or the husband of a pregnant woman, living in this 
state, being able by reason of property, or by labor or earnings, to provide 
such child or such woman with necessary or proper home, care, food and 
clothing, neglects or refuses so to do, shall be imprisoned in a jail or workhouse 
at hard labor not less than six months nor more than one year, or in the 
penitentiary not less than one year nor more than three years." 

"Section 13010. If a person, after conviction under either of the next 
two preceding sections and before sentence thereunder, appears before the 
court in which such conviction took place and enters into bond to the state of 
Ohio in a sum fixed by the court at not less than five hundred dollars nor more 
than one thousand dollars, with sureties approved by such court, conditioned 
that such person ·will furnish such child or woman with necessary and proper 
home, care food and clothing, or will pay promptly each week for such pur
pose to a trustee named by such court, a sum to be fixed by it, sentence may 
be suspended." 

In the case of State v. Veres, 75 0. S., 138, it was held: 

"The pendency of a bastardy proceeding instituted against the father of 
an illegitimate child, is neither a bar to, nor ground for the abatement of, a 
criminal prosecution subsequently commenced against him by the state under 
section 3140-2 Revised Statutes." 

Section 3140-2 Revised Statutes, referred to in the above case, was much 
the same as the present section 13008 G. C. The court in that case said: 

"As will be observed, there is nothing whatever in the language of the 
above act that indicates or suggests a purpose or intent on the part of the 
legislature that the provisions thereof should be invoked only after a pro
ceeding under the bastardy act had been commenced and terminated. Nor 
is there anything in the nature of the relief given or the punishment pre
scribed, that discloses a reason why the mere pendency of a bastardy pro
ceeding previously instituted, should be a bar to or should furnish a ground 
for, the abatement of a .criminal prosecution subsequently commenced under 
this section. While the two ·acts are so designed and drawn that each pro
vides a remedy for the enforcement of the same natural duty, namely: the 
support by the father of his illegitimate child, in this respect only are ·they 
alike either in their provisions or purpose. And the remedies they afford 
for the enforcement of this duty being entirely consistent with each other 
the rule is well settled that the satisfaction of one is the only bar to the prose
cution of the other." 

In the case of McKelvy v. State, 87 0. S., p. 1, i't was held: 

"2. Where a bastardy proceedfng has been compromised under and 
in full accordance with Sectjon 12114, General Code of O};tio, and all the 
provisions of the compromise have been complied with and carr,ied out by 
the defendant, this constitutes a complete bar to a subsequent proceeding 
ag~nst him under eHher Sectipn 13008 or section i2970, General Code, 
for failure to supPort his same illegitimate child." 

In that case the court said: 

"The legislation which is not included in section 13008, et seq., under 
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which the present proceeding is prosecuted, is of comparatively recent origin 
and is much more comprehensive. It includes within its provisions the mother 
as well as the father of an illegitimate child, the parents of legitimate children 
and the husband of a pregnant woman. The punishment is also much more 
severe, making the offense a felony, and this statute has therefore been con
strued to be of a criminal nature. For this and other reasons it is claimed 
that the prosec,ution of the father of a bastard child under the former statutes, 
is not a bar to his prosecution under the latter, but that their provisions are 
cumulative and attention is c'alled to the case of State v. Verse, ,75 Ohio St., 138, 
where it was held that the. pendency of a bastardy proce~ng instituted 
against the father of an illegitimate child is neither a bar to nor ground for 
the abatement of a prosecution under section 13008 above. If the only 
purpose of this legislation were to declare the offense a crime and to punish the 
guilty father, there would be force in the contention that there could be no such 
bar to the crimin,al prosecution as is claimed herein. But it is provided by 
section 13010, General Code, that a person convicted under section 13008 
may appear before the court in which the conviction took place, and enter 
into a bond to the State of Ohio in a sum fixed by the court not less than 
five hundred dollars nor more than one thousand dollars, with approved 
sureties, conditioned that he will furnish the necessary and proper support 
for his child, and that sentence may thereupon be suspended. In the bastardy 
proceeding, whep a compromise is effected, the accused must furnish a bond 
to the approval of the justice, under section 12114, or when he is convicted upon 
trial in the common pleas court he must give security to the approval of the 
court, u,nder section 12123, both conditioned for the maintenance of his child. 
The law has thus expressly provided practically the same remedy to accomplish 
the same purpose under both acts. 

"Having established these two concurrent and identical means of pro
tectin'g the state and the unfortunate child, by the authority and upon the 
deliberate judgment of tribunals especially designated under the law for 
the particular purpose, we can see no reason why the exercise of one remedy, 
with its complete satisfaction, should not operate as a bar to the exercise of the 
other, or why a defendant under such conditions should be harassed, and 
possibly persecuted, by the requirement of a double security, when he has 
fulfilled his obligation in the one instance and may be unable to do so in the 
other." 

In the case you submit the defendant was convicted in the common pleas court 
under section 12123 in place of effecting a settlement under section 12114. Under 
section 12114 the defendant is required to give bond to the state with sufficient surety 
to be approved by the justice, conditioned to save the county, township or municipal 
corpomtion within the state free from all charges. for the maintenance of the child. 
while under section 12123 he does not give bond to the state, but is required to give 
security to perform the order of the court, in which order is specified the sum in which 
the defendant shall stand charged for the maintenance of the child. 

It may be urged that because section 12123 does not require a bond to the state 
to save "the county, township or municipal corporation" free from all charges for 
the maintenance of the child, a payment under said section does not operate as a bar 
to a prosecution under section 13008, as would a settlement under Eection 12114 G. C 

However, the ob.ject of the two statutes is the same and in both cases the amount 
with which the defendant stands charged is fixed-by the bond in section 12114 and 
by the order of the court and security in section 12123. In either case, in the event 
that the defendant neglects to furnish the proper support, the public is only saved 
to the extent of the amount fixed. This being so, it would seem that, notwithstanding 
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that a bond is required by section 12114, and security for payment of the court's order 
in section 12123, both statutes effect the same object and are to be viewed, for the 
purpose of this opinion, in the same light. This is the view taken by the court in 
McKelvy v. State, supra, in the language above quoted. 

Upon authmity of the above cases, therefore, I would advise you that prosecution 
for non-support could not now be maintained in the case you submit. 

602. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

WORK1VIEN'S COMPENSATION LAW-HOSPITAL, MEDICAL Ai\D NURS
ING SERVICES-PAYMENT FOR SUCH SERVICES UNDER AMEND
MENT. OF SECTION 1465-89 G. C. 

Section 1465-89 G. C. relating to award~ to be made under the coinpensation act for 
payment of medical, hospital and nursing services, etc., as amended 107 0. L. 628, relates 
to all such services rendered subsequent to time act took effect. 

CoLUMBus, OHio, September 10, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-On August 31, 1917, you made the following request for my opinion: 

"Section 1465-89 of the General Code which relates to awards to be 
made under the compensation act for the payment of medical, hospital and 
nursing services and medicines, was amended at the last session of the gen
eral assembly. The purpose of the amendment was to grant authority to 
the commission to award in unusual cases of injury a greater amount than 
$200.00 for the payment of medical and hospital services, etc. The amended 
portion of this section reads as follows: 

" '* * * unless in unusual cases wherein it is clearly shown that the 
actually necessary medical, nurse and hospital services and medicines exceed 
the amount of $200.00, such commission shall have authority to .pay such 
additional amounts upon a satisfactory finding of facts being made and upon 
unanimous approval by such commission, such finding of facts to be set forth 
upon the minutes;' 

"Your opinion is desired as to whether the above quoted amendment 
to section 1465-89 (as contained in senate bill No. 69) applies to cases of in
jury which occurred prior to the time the amendment became effective but 
which are still pending and not finally disposed of. In other words, is the 
above referred to amendment retroactive in its effect or does it apply only 
to cases of injury which have been actually sustained after the amendment 
went into effect?" 

The amendment to which you refer, of section 1465-89 General Code, is found 
on page 528-107 0. L. and is as follows 

"Sec. 1465-89. In addition to the compensation provided for herein, 
the industrial commission of Ohio shall disburse and pay from the state in
surance fund, such amounts for medical, nurse and hospital services and med
icine as it may deem proper, not, however, in any instance, to exceed the sum of 
two hundred dollars unless in unusual cases, wherein it is clearly shown that 
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the actually necessary medical, nurse and hospital services and medicines 
exceed the amount of two hundred dollars, such commission shall have au
thority to pay such additional amounts upon a satisfactory finding of facts 
being made and upon unanimous approval by such commission, such finding 
of facts to be set forth upon the minutes. and in case death ensues from 
the injury, reasonable funeral expenses shall be disbursed and paid from the 
fund in an amount not to exceed the sum of one hundred and fifty dollars, 
and such commission shall have full power to adopt rules and regulations 
with respect to furnishing medical, nurse and hospital service and medicine 
to injured employes entitled thereto, and for the payment therefor." 

This provision governs the payme.nt of medical, nurse a,nd hospital services and 
medicine, necessary on account of an injury to an employee; a)ld does not govern the 
amou.nts payable to the injured employe, as compensation. The amendment is not 
retroactive, that is, it would not authorize payment of the additional amount for 
such purposes, where the services, or medicine had been furnished prior to the taking 
effect of the amendment; but payment for furnishing the services or medici,ne must 
be governjl~ by the law in effect when the same were furnished, not by the date of 
the accipent; I can think of no t~eory on which the right of payment for the services 
covered by this amendment should date back to the time of the accident, and be lim
ited by the law then in force. 

My opinion therefore, is that in all proper cases where medical, nurse and hos
pital services and medicines have been furnished since the date when the amendment 
to section 1465-89 G. C. Wl')nt into effect, payment of the same should be made under 
said section as it now stands, irrespective of the date of the accident; but that payment 
under it can not be made for any such services or medicine rendered or furnished prior 
to the date said amendment went into effect. 

603. 

Very truly yours, 
JosEPH McGHEE 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF THE 
TRUSTEES OF VALLEY TOWNSHIP. 

CoLUMBus; Omo, September 10, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 
"In re bonds of Valley township, Guernsey county, Ohio, in sum of 

$40,000.00, for the purpose of improving certain highways therein." 

GENTLEMEN:-

In opinion No. 306, rendered by me on :1\Iay 25, 1917, to your department, I 
remitted to you the transcript of the proceedings of the township trustees and other 
officers of Valley township, Guernsey county, Ohio, relating to the above bond issue 
without my approval, for the reason that the transcript was defective, in that it did 
not show a number of matters material to the validity of the bond in question. 

Since rendering said opinion I have received a transcript in reference to the pro
ceedings had in the matter of said forty thousand dollar bond issue, and I am of the 
opinion that the proceedings in reference to the issuing of the same are regular in all 
respects which are vital to the validity of the bonds. 

The transcript shows that the board of trustees levied a tax of three mills upon 
all the taxable property of Valley township, Guernsey county, Ohio, in accordance 
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with section 3298-1 G. C., and that by resolution the township trustees designated 
the particular road which was to be improved as provided in section 3298-3 G. C. 

The question of issuing bonds was by resolution put up to a vote of the electors 
of Valley township in accordance with law and the results of the election were duly 
canvassed and the proposition to issue bonds carried 544 for the bond issue to 74 
against the same, the election being held on April 6, 1917, after due notice being given. 

On June 24, 1917, the trustees adopted a resolution to issue forty thousand dol
lars of bonds numbered from one to forty inclusive, of one thousand dollars each, all 
to mature in not to exceed ten years, in accordance with the provisions of section 
3298-8 G. C., and the transcript shows that the levy made does not furnish sufficient 
funds for the contemplated improvement. 

Provision was also made by resolution to levy a tax upon all the taxable property 
of the township, sufficient to pay the interest of the bonds and to create a sinking 
fund to redeem the bonds as they mature. 

The transcript shows that the present bonded indebtedness of Valley township 
is $17,000.00, while it has a tax duplicate of $1,866,350.00. It also shows that the total 
tax rate of Valley township property is 14 mills, of Pleasant City corporation, a mu
nicipality located within the township, 19.20 mills, and of Pleasant City school dis
trict, 15.60 mills, of which tax rate for Pleasant City and Pleasant City school dis
trict 5.25 mills is for an emergency for school purposes and hence beyond all limita
tions. 

From the transcript which I now have before me, the main facts of which are set 
out herein, it is my opinion that the township has full authority to issue the bonds 
herein set out, and that you would be justified in purchasing the same, should you 
so desire to do. 

It is to be noted that the defects in the proceedings of the authorities of Valley 
township, as set out in my former opinion, have been cured by the facts set out in the 
transcript now before me. 

604. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROV Air-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
BROWN, BUTLER, CLERMONT, ERIE, FAYETTE, KNO:X, MUSKING
UM, ROSS, SCIOTO, SENECA, SHELBY, STARK AND WAYNE COUN
TIES. 

CoLUMBus, OHIO, September 10, 1917. 

HoN. CLINTON CowEN, State highway Commissioner, Columbus, Ohio. 
DEAR SIR:-! have your communication of recent date in which you enclose 

certain final resolutions, for my approval, in reference to the construction, improve
ment, repair and maintenance of certain highways, as follows: 

Brown county-8ection "A" of the Ripley-Hillsboro road, I.C.H. No. 177. 
Butler county-section "I" of the Hamilton-Middletown road, I.C.H. No. 

179. Types "A" and "B." 
Butler county-section "J" of the Hamilton-Middletown road, I. C. H. 

No. 179. Types "A" and "B." 
Clermont county-Section "L" of the Milford-Hillsboro road, I. C. H. 

No.9. 
Erie county-Section "P-2" of the Milan-Elyria road, I. C. H. No. 288. 
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Fayette county-8ection "::.\1" of the Hillsboro-Washington road, I. C. H. 
N"o. 259. (In duplicate.) 

Knox county-8ection "A" of the Mt. Gilead-.1.\it. Vernon road, I. C. H. 
N"o. 333. 

Muskingum county-8ection "L" of the Zanesville-Cincinnati road, I. C. 
H. N"o. 10. 

Ross county-8ection "N(n}" of the Chillicothe-Lancaster road, I. C. 
H. No. 361. 

Scioto county-Section "A-1" of the Jackson-Portsmouth road, I. C. 
H. No. 403. 

Seneca county-Section "A" of the Tiffin-Fostoria road, I. C. H. No. 
270. Types 'A,' 'B' and 'C.' 

Shelby county-8ection "B-1" of the Piqua-st. Marys road, I. C. H. No. 
170. Types 'A,' 'B' and 'C.' 

Stark county-8ection "F" of the Canton-Massillon road, I. C. H. No. 68. 
Wayne coun,ty-Section "Q" of the Wooster-Canal Dover road, I. C. 

H. No. 414. 
Wayne county-Section "A" of the Millersburg-Wooster road, I. C. H. 

No. 342. 
Wayne county-Section "A" of the Orrville-Southern road, I. C. H. No. 

465. Types "A,'' "B" and "C". 

I have carefully examined these final resolutions and find them correct in form 
and legal and am therefore returning the same to you with my approval endorsed 
thereon (with the exception of I, C. H. No. 179, section 'I,' Butler county, which 
was heretofore returned to you for correction.) 

Very truly yours, 
Jo.'IEPH McGHEE, 

A tlorney-Genera l. 

605. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVENIENT IN 
ATHENS AND GUERNSEY COUNTIES. 

CoLu11mus, Omo, September 10, 1917. 

RoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of September 1, 1917, in which you 

enclose, for my approval, certain final resolutions in· reference to the improvement 
of highways, as follows: 

Athens county-Section "A" of the Athens-Hockingport road, I. C. H. 
No. 156. 

Guernsey county-8ection "L" of the Cambridge-Caldwell road, I. C. H. 
No. 353. 

I have carefully examined these final resolutions and find them correct in form 
and legal and am therefore returning the same to you with my approval endorsed 
thereon, as provided in section 1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attvrney-General. 
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606. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPRO~'EMENT IN 
GALLIA, GUERNSEY, HOCKING, LAKE, MAHONING, MERCER, PICK
AWAY, PUTNAM, UNION, SUMMIT AND WASHINGTON COUNTIES. 

CoLUMBus, Omo, September 10, 1917. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-1 have your communication of September 5, 1917, in which you 

enclose the following final resolutions and ask my approval on the same under and by 
virtue of the provisions of section 1218 G. C.: 

Gallia county-Section "A-1" of the Ohio river road, I. C. H. No. 7. 
Guernsey county-Section "A" of the McConnelsville-Cambridge 

road, I. C. H. No. 484. 
Hocking county-Section "J" of the Logan-Athens roaq, I. C, H. No. 155. 

In duplicate. 
Lake county-Section "B" of the Euclid-Chardon road, I. C. H. No. 34. 
Mahoning county-Section "R-1" of the Akron-Youngstown road, I. C. H. 

No. 18. In duplicate. 
Mercer county-Section "E-1" of the Ft. Recovery-Minster road, I. C. 

H. No. 171. 
Pickaway county-Section "s," "t" and "u" of the Portsmouth-Columbus 

road, I. C. H. No. 5. 
Putnam county-Section "A" of the Ottawa-IJefiance road, I. C. H. No. 

421. In duplicate. 
Union county-Section "B" of the Marysville-Renton road, I. C. H. 

No. 228. 
Summit county-Section "R" of the Akron-Canton road, I. C H. No. 66. 
Washington county-Section "M-1" of the Marietta-Athens road, 

I. C. H. :r--o. 157. 

Upon careful consideration of these final resolutions I find them correct in form 
and legal and am therefore returning the same to you with my approval endorsed 
thereon in accordance with the provisions of section 1218 G. C. 

607. 

Very truly your~, 
JosEPH McGHEE, 

A ttorney-G' eneral. 

APPROVAL-FINAL RESOLUTION FOR ROAD IMPROVEMENT IN TRUM
BULL COUNTY. 

CoLUMBus, OHIO, September 10, 1917. 

RoN. CLINTON C0WE.r-., State Hi{!hway Commi8sioner, ColumbU81 Ohio. 

DE-AR Srh:-1 am writing you further in reference to the final resolution of the 
county commissioners of Trumbull county in reference to the improvement of the 
Warren-Meadville road, I. C. H. No. 33('. 

Section 1218 of the General Code provides as follows: 

"Each contract under the provisions of this chapter (G. C. sections 
1178 to 1231-3) except as otherwise provided in section 156 of this act (section 
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7199) shall be made in the name of the state and executed on its behalf by the 
stl!l.te highway commissioner and attested by the secretary of the department. 
No contract shall be let by the state highway commissioner in a case where 
the county commissioners or township trustees are to contribute a part of the 
cost of said improvement, unless the county commissioners of the county in 
which the improvement is located shall have made a written agreement to 
assume in the first instance that part of the cost and expense of said improve
ment over and above the amount to be paid by the state. 'Vhere the applica
tion for said improvement has been made by the township trustees, then such 
agreement shall be entered into between the state highway commissioner 
and the township trustees. Such agreement shall be filed in the office of the 
state hi~hway commissioner with the approval of the attorney-general en
dorsed thereon as to its form and legality." 

The only part of this section which is material in the matter of my considera
tion of this final resolution is the following: 

"Such agreement shall be filed in the office of the state highway commis
sioner with the approval of the attorney general endorsed thereon as to its 
form and legality." 

So far as the form of this final resolution is concerned, it is entirely regular and 
the different parts of the final resolution are in every respect legal. Hence, after 
further consideration, under the provisions of section 1218 G. C., I am returning this 
final resolution to you with my approval endorsed thereon. 

In submitting this final resolution for my approval, as well as in the submission 
of other final resolutions for my approval, there is no question raised in reference 
to the matter of the use of the maintenance and repair funds of the state for the mak
ing of the improvements set out in final resolutions. This is plainly shown under 
the provisions of section l218 and under the final resolutions themselves. As sug
gested in a former opinion rendered by me, it is my opinion that my predecessor, Hon. 
Edward C. Turner, in an opinion found at page 990 of the Opinions of the Attorney
General for 1915, has correctly stated the principles which should control in the matter 
of the use of the maintenance and repair funds of the state in the improvement of the 
highways of the state, and I therefore approve and confirm the opinion so rendered 
by my predecessor, as I did in a former opinion rendered your departme3t. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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608. 

OHIO BOARD OF CLEMENCY-NO JURISDICTION OVER CORRECTIONAL 
INSTITUTIONS-JURISDICTION LIMITED TO PENAL INSTITU
TIONS. 

The Ohio board of clemency has no jurisdiction over the correctional institutions of 
the state, namely, the boys' industrial school and the girls' industrial home, their •uris
diction being limited to the. penal institutions, namely, the Ohio state reformatory, _the 
OMo reformatory for women and the Ohio penitentiary. 

CoLUMBUs, Omo, September 10, 1917. 

The Ohio hoard of Administration and The Ohio l.oard of Clemency, Columbus, Ohio. 
GENTLEMEN:-! have your communication of July 25, 1917, in which you ask 

my opinion as follows: 

"Are the institutions named in sections 2083 and 2101 of the General 
Code included in the institutions mentioned in section 7 of the act creating 
the Ohio board of clemency as 'reformatory in8titutions' " 

The question presented by you is whether the powers and duties of the Ohio 
board of clemency extend to the girls' industrial home and the boys' industrial school, 
or whether their powers and duties are limited to the Ohio state reformatory, the 
Ohio reformatory for women and the Ohio penitentiary; in other words, whether the 
powers and duties of the Ohio board of clemency extend not only to those institutions 
Of the state which are called penal, but also to those which are classified as correc
tional. 

In considering your question, let us first notice the classification of our state insti
tutions, made by the legislature itself. In the formation of the General Code, the 
legislature classified the institutions of our state as benevolent, correctional and penal. 
The benevolent institutions of the state are grouped under chapters 1, to 12 inclusive, 
division 2, title V, Part I of the General Code. 

The correctional institutions are grouped under chapters 1 and 2, division 3, 
title V, Part I, G. C. They are the boys' industrial school and the girls' industrial 
home. 

The penal institutions of the state are grouped under chapters 1, 1a, 2 and 3 of 
division 4, title V, Part I, G. C. They are the Ohio state reformatory, the Ohio.re
formatory for women and the Ohio penitentiary. 

We thus see that the legislature itself has separated those institutions which 
may be termed penal from those which are correctional. The policy of the state has 
been to keep separate and distinct the correctional from the penal institutions. The 
aim seems to be to separate the two classes of institutions in order that none of the 
taint which often seems to attach to those persons who have been inmates of the penal 
institutions of the state, shall attach to those who have been inmates of correctional 
institutions. The correctional institutions are called homes and schools, thus in no 
way indicating that they are considered as institutions for punishment. 

The courts also adhere to this distinction. In State ex rei. Wilson v. Stiles, 12 
0. D. 338, the court holds. as follows in the first branch of the syllabus: 

"The girls' industrial home is not a penal institution, but a school, in 
which the state should use its best endeavors for the reformation of incor
rigible girls. The fact that girls are subjected to restrictions does not make 
the institution a prison." 



ATTORNEY -GENERAL. 1697 

In the opinion on page 341, the court uses the following language: 

"The object and purpose of the establishment ()f the girls' industrial 
home is declared to be instruction, employment and reformation of evil dis
posed, incorrigible and vicious girls. The legislature of the state has pro
vided for a committee of visitation composed of three women who shall, at 
stated times, visit the institution and make a thorough examination as to the 
general welfare and condition of the girls, and make a written report of the 
result to the president of the board of trustees. It is provided that the girls 
shall be under the charge -and custody of the superintendent and such sub
ordinate officers as the trustees appoint. The superintendent is required to 
be and is a constant resident at the home, and that he shall discipline, gov
ern, instruct and employ, and use his best endeavors to reform the girls in such 
manner as shall, while preserving their health and permitting the develop
ment of their physical system, secure the formation, as far as possible, of 
moral and industrious habits, and regular thorough progress and improve
ment in their studies, trades and employments. 

"It is manifest that this was not intended as a penal institution but as 
a school in which the state would use its best endeavors for the reformation 
of incorrigible girls. The fact that the girls are subjected to restrictions 
does not make it a prison, or their presence in the institution imprisonment, 
any more than the restrictions of home make home a prison. The welfare 
of children in all cases requires that they be subjected to wholesome res
traint. This is true, especially, of those who show a disposition to be incor
rigible and vicious, and the establishment of this institution was a wise and 
humane provision on the part of the state." 

With the above in mind, we will now turn to the act itself, in order to ascertain 
what its provisions are with reference to the question under consideration. The 
act creating the Ohio board of clemency is found in 107 0. L 598. Section 6 of said 
act reads as follows: 

"Section 6. The Ohio board of clemency shall have all the powers 
and enter upon the performance of all the duties conferred by law upon the 

. board of pardons." 

There is no difficulty here. The board of pardons never did have any power 
or duties in reference to the correctional institutions. Hence the Ohio board of clem
ency has no jurisdiction over the correctional institutions, under the provisions 
of this section. 

Section 7 of the act reads as follows 

"Section 7. Upon the appointment of the members of the Ohio board 
of clemency as hereinbefore provided, and their qualifications, such board 
shall supersede and perform all of the duties now conferred by law upon the 
Ohio board of administration with relation to the release, parole, and pro
bation of persons confined in or under sentence to the penal or reformatory 
institutions of Ohio; and thereafter the said Ohio board of clemency, shall 
be vested with and assume and exercise all powers and duties in all matters 
connected with the release, parole or probation of persons confined in or 
under sentence to the penal institutions of Ohio now cast by law upon the 
said Ohio board of administration. The parole officers of the several penal 
institutions of the state shall be appointed by and subject to the direction 
and supervision of the managing officers of the institutions herein named." 

23-Vol. II-A. G. 
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The provisions of this section cast some doubt upon the question submitted to 
me for my opinion, and the particular language which creates the doubt is as follows: 

"* * * such board shall supersede and perform all of the duties 
now conferred by law upon the Ohio bo.ard of administration with relation 
to th'e release, parole, and probation of persons confined in or under sentence 
to the penal or reformatory institutions of Ohio; * * *" 

The particular words which raise the doubt are "reformatory institutions of Ohio." 
The question is, whether the word "reformatory," as used in this section, refers to 
the correctional institutions, namely, the girls' industrial home and the boys' indus
trial school. 

It is my opinion that this word does not refer to the corre_ctional institutions, 
namely, the girls' industrial home an.d the boys' industrial school, but that the word 
"r~formatory'' is used to distinguish the Ohio state reformatory and the Ohio re
formatory for wom~n from what is strictly the only penal institution we have in the 
state, namely, the Ohio penitentiary. While the Ohio state reformatory and the 
Ohio reformatory for women in one sense are penal institutions, yet in another they 
are intended to be reformatory in character and not strictly penal. '"\'hen we come 
to consider the other parts of this act, I think the above conclusion is without a doubt 
the one that was intended to be placed upon this act by the legislature itself. The 
latter part of section 7 of the act bears this construction, which reads: 

"* * * and thereafter the said Ohio board of clemency, shall be 
vested with and assume and exercise all powers and duties in all matters 
connected with the release, parole or probation of persons confined in or 
under sentence to the penal institutions of Ohio * * *" 

Thus we notice that when the legislature came to conferring power upon the 
Ohio board of clemency, it conferred the power which the Ohio board of administra
tion has heretofore exercised in reference to only the penal institutions of Ohio. 

Further, section 8 of said act reads as follows: 

''Section 8. Except during the month of August, the Ohio board of 
clemency shall meet once each month at each of the penal institutions of 
the state for the consideration of applications for clemency." 

From the provisions of this section it is to be noted that the Ohio board of clem
ency shall meet once each month, except during the month of August, at each of the 
penal institutions of the state. It is clear, from this provision, that the legislature had 
in mind merely the penal institutions when it was making provisions for meetings 
of the Ohio board of clemency. 

When there is doubt as to the construction which should be placed upon the 
provisions of any act, it is often helpful to looh to the title of the act itself. The title 
is generally drawn with a view to manifesting the intention of the legislature in en
acting the act itself. The title of the act under consideration reads as follows: 

"An act creating the Ohio board of clemency, abolishing the board of 
pardons, transferring all the powers and duties of said board of pardons and all 
of the powers and duties of the board of administration of Ohio, with relation 
to the release, parole and probation of persons confined in or under sen
tence to the penal institutions of this state to the Ohio board of clemency, 
and to repeal sections 86, 87, 88, 89, 90 and 91 of the General Code." 
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It will be noted in the title of the act that the board of pardons is abolished and 
all the powers and duties of the board of pardons are transferred to the Ohio board 
of clemency. But when it comes to the powers and duties of the board of administra
tion, different language is used. Not all the powers and duties of the board of ad
ministration were transferred to the Ohio board of clemency, but only those with 
relation to the release, parole and probation of persons confined in or under sentence 
to the penal institutions of this state were transferred to the Ohio board of clemency. 

It is but natural to infer that the legislature did not intend to transfer from the 
Ohio board of administration their powers and duties in reference to the correctional 
institutions, but only those relating to the penal institutions. 

Hence, from all the above, it is my opinion that the Ohio board of clemency has 
no jurisdiction over the correctional institutions of the state, namely, the boys' in
dustrial school and the girls' industrial home, and that the jurisdiction of the Ohio 
board of clemency is limited to the penal institutions of the state, namely, the Ohio 
state reformatory, the Ohio reformatory for women and the Ohio penitentiary. 

609. 

Very truly yours, 
JosEPIT McGFEE, 

Attorney General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN BUT
LER, LAWRENCE, PORTAGE AND VINTON COUNTIES. 

CoLUMBus, Omo, September 10, 1917. 

HoN. CLINTON CowEN, State Highway Commissione:r, Columbus, Ohio. 
DEAR SIR:-I have your communication of September 7, 1917, in which you 

enclose for my approval certain final resolutions in reference to the improvement 
of highways, as follows: 

Butler county-Section "I" of the Hamilton-Middletown road, I. C. H. 
No. 179. Types "A" and "B." 

Lawrence county-section "K" of the Ohio River road, I. C. H. No. 
7. Types "B," "C" and "D." 

Portage county-8ection "V" of the Akron-Youngstown road, I. C. H. 
No. 18. Types "A," "B" and "C." 

Vinton county-8ection "A-2" of the McArthur-Gallipolis road, I. C. H. 
No. 398. 

Vinton county-Section "G-2" of the McArthur-Athens road, I. C. H. 
No. 160. 

I have carefully examined these resolutions and find the same correct in form and 
legal, under the provisions of section 1218 G. C. and am therefore endorsing my ap
proval thereon and returning the same to you. 

Very truly yours, 
JosEPH Mr:GHEE, 

Attorney-Gene:ral. 
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610. 

APPROVAL-LEASE OF CERTAIN LANDS IN AKRON, OHIO, TO L. 0. BECK. 

CoLUMBUS, Omo, September 10, 1917. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-1 have your communication of recent date in which you enclosed a 

land lease in triplicate by the State of Ohio to L. 0. Beck, of Akron, Ohio, of certain 
lands located in Akron, Ohio, the valuation of the same being appraised at $16,666.661-. 

I have examined said lease carefully and find the same correct in form and legal. 
I am therefore approving the same and forwarding it to the Governor of Ohio for 

his consideration. 

611. 

Very truly yours, 
JOSEPH Mr:GHEE, 

Attorney-General. 

APPROVAL-AGREEMENT BETWEEN SUPERINTENDENT OF PUBLIC 
WORkS AND THE DAYTON POWER AND LIGHT COMPANY OF DAY
TON, OHIO. 

CoLUMBus, Omo, September 13, 1917. 

HoN. JOHN I. MILLER, Superintendent of Public WorXsi Columbus, Ohio. 
DEAR Sm:-1 have your communication of September 11, 1917, in which you 

enclose memorandum of agreement, in triplicate, by virtue of which the state leases 
to The Dayton Power & Light Company of Dayton, Ohio, certain water privileges, 
for the consideration of twenty-four hundred dollars annually. 

I have carefully examined this agreement and find the same correct in form and 
legal and am therefore endorsing my approval thereon and forwarding it to the Gov
ernor of the state for his consideration.-

Very truly yours, 
JosEPH Mr:GHEE, 

Attorney-General. 
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612. 

DOG TA..\..-EFFECT OF THE AMENDMENT OF SECTION 5652 G. C. 

1. . The amendment of section 5652 of the General Code (107 0. L. 534), effective 
December 1, 1917, does not affect the collectibility of the special dog tax levied in 1917 
under the provisions of said section as theretof(ffe in f(ffce, but such tax should be collected 
vided by taxes and distributed in satisfaction of pending sheep claims in the manner pra
al other the sections of the General Code in e ect at the time the amendments made by said 

. act became effective. 
2. The imposition of the license tax provided f(ff by the amendments to and sup

plements of section 5652 of the General r.ode on (ff pri(ff to January 1, 1918, and the sub
stantially contemp(ffaneous payment of the special dog tax provided f(ff under the f(ffmer 
laws on the same subject are not f(ff the same thing nor f(ff the same year, though collectible 
substantially at the same time. 

3. The dog registration (ff license act of 1917 does not exact the taxation of dogs as 
property. The sections providing f(ff the listing of dogs are impliedly modit·ed, but only 
to the extent of dispensing with 1/:e requirement !l:a! unvalued dogs be enumP.ra~P.d. 

CoLUMBus, Omo, September 14, 1917. 

Tax r.ommissivn tf Ol.ic, r.c ~umbu•, OJ tc. 

GENTLEMl!N:-I acknowledge receipt of your letter of August 24th, requesting 
my opinion as follows: 

"The Tax Commission of Ohio desires to call your attention to the act 
for the regulation of dogs and providing compensation for damages done 
thereby, enacted by the last general assembly, volume 107, page 534. 

"As this new law appears to conflict with the tax laws for the year 1917, 
we take the liberty of citing the provisions which we believe are in conflict. 

"In carrying out the provisions of the tax law for the YP.IIr 1917, the 
owners of dogs were required to list same, and if they failed to do so, the 
assessor was required to list saine, as provided in sections 5379 and 5380. 
Section 2583, volume 107, page 29, provides that the county auditor shall 
include the dogs in the tax duplicate, and section 5652 provides the amount 
of tax the auditor shall charge against the owners of dogs listed. Section 
2583 further provides that the county auditor shall deliver the tax duplicate 
to the county treasurer on the first day of October of each year. 

The foregoing provides for carrying out the provisions of the law relative to 
the listing and taxing of dogs as reqt:ired for the •·ear 1917. The dogs as 
returned by owners under the voluntary tax return provision or by the asses
sors, are placed on the tax duplicate, the taxes charged against same, and the 
duplicate is delivered to the treasurer who makes up his tax receipts in accord
ance with the duplicate and proceeds to receive taxes as charged thereon. 

"We now call your attention to section 4 of the new dog law, volume 
107, page 539: 

" 'This act shall take effect and be in force from and after the first day 
of December, 1917, but no registration of dogs or dog kennels shall be re
quired or registration tags issued or required to be worn for any portion of 
the year nineteen hundred and seventeen.' 

"This section provides for the new law becoming effective from and 
after the first day of December, 1917. As the new law repealed section 5652, 
which provided for the tax and was in force and required to be carried out in 
listing and returning dogs up until December 1st, we inquire if the tax assessed 
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against dogs as returned by owners or by assessors for 1917 is to be collected, 
or does the repeal of section 5652 becoming effective December 1, 1917, make 
the taxing of dogs for the year 1917 void? 

"We also take the liberty of calling your attention to the condition aris
ing between October 1st and December 1st, as after October 1st when the 
tax duplicate has been delivered to the treasurer by the auditor, persons 
desiring to pay their tax before December 1st would be required by all the pro
visions of the law to pay the tax on the dogs. 

"We note that the new dog law does not repeal certain sections of the 
old law, as follows: Section 5379 providing for owners and assessors to list 
dogs, section 5380 providing a penalty if the assessor fails to list the dog, and 
section 2583 requiring the auditor to place the dogs on the tax duplicate. 
These sections are not repealed, and are still in force. 

"We respectfully ask your opinion on the foregoing as soon as possible, 
in order that we may give the information to the county auditors." 

Pertinent provisions of the laws necessary to be consulted in answering your 
question are as follows: 

Section 5652, General Code, as now in force: 

"In addition to the proper tax on any valuation that is fixed upon dogs by 
the owners, which shall be included with the personal property valuation and 
taxed therewith, the auditor shall levy against the owner thereof one dollar on 
each male and spayed female dog, and two dollars on each unspayed female 
dog. The receipts from such tax shall constitute a special fund to be dis
posed of in the payment of sheep claims, as provided by law." 

Section 5652, General Code, as amended 107 0. L. 534: 

"Every person who owns, keeps or harbors a dog more than three months 
of age, annually, before the first day of January of each year, shall file to
gether with a registration fee of one dollar for each male or spayed female 
dog, and registration fee of two dollars for each female dog unspayed, in the 
office of the county auditor of the county in which such dog is kept or harbored, 
an application for registration for the following year beginning the first day of 
January of such year, stating the age, sex, color, character of hair, whether 
short or long, and breed, if known, of such dog, also the name and address of the 
owner of such dog." 

Section 4 of the Act found in 107 0. L. 534: 

"This act shall take effect and be in force from and after the first day of 
December, 1917, but no registration of dogs or dog kennels shall be required 
or registration tags issued or required to be worn for any portion of the year 
nineteen hundred and seventeen." 

Section 2583, General Code, as amended 107 0. L. 29: 

"On or before the first Monday of August, annually, the county auditor 
shall compile and make up * * * separate lists of the names of the 
several persons * * * in whose names * * * property has been 
listed * • *, placing separately, m appropriate columns • * * 
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(among other things) the number of dogs, and the value, if given by the owner. 
• • • the county auditor • • • shall certify and on the first day qf 
October deliver one copy thereof to the county treasurer. * • •" 

Sections 5379 and 5380 of the General Code provide as follows: 

"Section 5379. A dog over three months of age shall be listed, either 
by the owner or by the assessor in the name of the owner, without affixing 
a valuation thereto. The owner, if he so desires, may affix a value thereto, 
without swearing to such valuation. A person who keeps or harbors a dog, 
or who knowingly permits the keeping or harboring of a dog upon his premises, 
for the purpose of such listing and taxation, shall be the owner thereof. The 
assessor shall ascertain the owner or harborer of each dog within his territory, 
and may examine any person under oath for this purpose. 

"Section 5380. If the assessor fails to list a dog kept or harbored within 
his territory, he shall forfeit and pay to the state not less than twenty-five 
dollars nor more than seventy-five dollars." 

The last two named sections have not been expressly repealed. 
While dealing with the laws apparently in force I may say that I find it unnecessary 

to quote the sections supplementary to section 5652 as they appear in 107 0. L. 534. 
These sections create, by detailed provisions, a system of licensure or registration 
for dogs and dog kennels as foreshadowed in section 5652 as amended, and the en
forcement of its provisions by seizure of unlicensed dogs, etc. Other sections are 
amended in the act of 1917 relating to claims for damages on account of domestic 
animals injured or killed by dogs, but these sections need not be considered. 

It is sufficient to observe as a starting point for the discussion of the questions 
raised by your letter that the legislation of 1917, effective December 1st of this year 
broadly considered, substitutes for a per capita tax on dogs, collected as a capitation 
or poll tax, so to speak, a license for the keeping of dogs, the proceeds of which are 
to be treated substantially in the same manner as the proceeds of the former per capita 
tax were used, viz: in paying claims for damages on account of the destruction or 
injury of domestic animals by dogs. In other words, the method of the exaction is 
changed from that of a straight per capita tax collected on the county duplicate to that 
of a license or registration fee collected by the county auditor. 

In its essential aspects the exaction remains the same, for it was held in Holst 
v. Roe, 39 0. S., 340, that the per capita tax on dogs was sustainable as against the 
obJection that it violated the uniform rule of property taxation prescribed by Article 
XII, section 2 of the constitution, on the ground that it was an exercise of the police 
power rather than of the taxing power.; or, put with perhaps greater accuracy, an 
exercise of the taxing power as a method of the police power. Such combined exercise 
of the two powers is familiar, as in the case of the tax on the business of trafficking in 
intoxicating liquor, and our supreme court is thoroughly committed to the doctrine 
that it is compatible with the limitation on the power of property taxation imposed 
by the section of the constitution referred to. 

What we have always had then is an exaction from owners or harborers of dogs 
based upon some rule of apportionment proper in itself and made under the police 
power for the purpose of protecting the public welfare by affording compensation for 
economic losses caused by the harboring of such dogs. That the assessing machin
ery of the state, including the functions of the local assessors and the county auditor 
and treasurer in the preparation of the duplicate have been used to make this exac
tion does not change its essential character. 

Now the legislature proposes to change the method of this exaction by substi
tuting an annual license which is to be payable for the first time in Janauary, 1918. 
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The old section providing for the listing of all dogs, whether valued as property or 
not, has not been repealed by express provision. I have no hesitancy, however, in 
arriving at the conclusion that on and after the time when the act of 1917 (107 0. L. 
534) goes into effect sections 5379 and 5380 of the General Code, though not expressly 
repealed, will be so far modified as to dispense with the listing by the owner, har
borer or assessor of each dog, whether valued or not, and that likewise section 2583 
will be, by implication, amended so as to dispense with the necessity of listing on the 
duplicate the number of dogs, whether valued or not . 

. In so far as dogs are property and a valuation ·is placed upon them by the owner 
or the assessor-assuming without deciding that a fine animal clearly having a value 
as property is to be listed by the assessor under the general tax laws of the state, 
whether the owner places a value on him or not-they will, of course, continue to be 
valued and listed under the provisions of these sections; but dogs without value as 
property will no longer be required to be listed in the tax returns and on the dupli
cate, for this is manifestly inconsistent with the scheme of the act of 1917. The im
plied amendment-for it is not a complete repeal of anything-that is worked out 
here is clearly apparent; for the sole purpose of having the number of dogs, whether 
valued or not, listed under the sections which still remain in force was to afford a basis 
for the levying of the per capita tax provided for by section 5652 of the General Code 
in its present form and as it will be until changed by the going into effect of the act 
of 1917. Take away the authority to levy the per capita tax and the machinery pro
visions fall or become obsolete for lack of a foundation upon which to rest. 

So that without further discussion I advise in answer to one of your questions 
that nothing in the act of 1917 affects the listing of valuable dogs as property, and 
that the taxing machinery of the state should move in the future as it has in the past 
with respect to such property. In other words, the new law could not constitutionally 
be, and on its face does not purport to be, a substitute for the taxation of dogs as 
property, but merely a substitute for the per capita tax on dogs considered not as 
property but merely as dangerous animals, the keeping or harboring of which is to 
be safeguarded by appropriate exercise of the police power. 

Your first question, however, and the one in which you evince the greater interest 
is as to whether or not the per capita tax on dogs, which will have gone on the du
plicate to be delivered up to the treasurer on October 1st of this year on the basis of 
the enumeration of such dogs taken in April, 1917, is to be collected in the face of the 
fact that a license fee for 1918 is payable January 1, 1918. 

On the face of things it would seem as if there were some inconsistency in im
posing simultaneously two exactions on the same ground. For if the per capita tax 
which the auditor, acting on the basis of the returns made to him, will under the old 
law which remains in force until December 1st place upon the duplicate will be col
lectible in December, 1917, unless the amendment of section 5652 makes it uncollec
tible, and if the license fees for the keeping of dogs and kennels of dogs for the year 
1918 will be payable in January of that year, to the ordinary understanding it would 
appear that the owner of a dog were being taxed twice on the same account. 

This is, however, but a surface view of the situation, assuming for the time that 
the amendment of section 5652 does not make the tax assessed under favor of that 
section uncollectible; for under the property tax laws, the machinery of which was 
adopted by the legislature in the exertion of its police power in the manner above 
described, the taxpayer is accorded the favor of paying his taxes several months after 
his liability therefor accrues. We are speaking of the per capita tax on dogs. Such 
dogs are enumerated as of some period in the early spring of the year. Let us say 
that A. has ten dogs on the date on which he is required to list them. He was not 
required to pay the per capita tax on those dogs until the following December-more 
than six months after the dogs were enumerated. A month after the enumeration 
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his dogs might all die. Nevertheless, he would have to pay this per capita tax, for 
his liability for it became fixed, though not due, on the date when the enumeration 
was taken. 

It becomes clear, therefore, that the old per capita tax was an exaction payable 
long after the date on which the basis of it had existence. On the contrary, the new 
exaction under the form of a license is, like all licenses are, something payable in ad
vance. The vital difference between the two laws is that one tal\es the tax long after 
the fact upon which the tax is based; the other takes it in advance, so to speak. 

Eo there is nothing strange about the two payments falling due at the same time. 
The legislature has merely done away with postponed payment and exacted payment 
in advance for substantially the same thing, as a result of which two payments, rep
resenting different years, happen at the same time; yet they are not for the same thing 
and not necessarily on account of the same dogs. It is the dogs which existed in April 
1917, which furnish the basis for the tax to be collected in December of that year; it 
is the dogs which have existence on January 1, 1918, that furnish the basis for the 
exaction in the form of a license then to be made. Consequently, it is not true that 
the same thing would be taxed twice, and I cannot say for any such reason that there 
is anything inconsistent between the idea of collecting the license tax in Janauary 
under the new law and the idea of collecting the per capita tax in December under 
the old law. 

This discussion, however, has proceeded upon the assumption that the amend
ment of section 5652 will not when it goes into effect render·uncollectible the special 
per capita taxes assessed on the duplicate. The correctness of this assumption re
mains to be considered. 

In my opinion, quite independently of section 26 of the General Code, which 
may or may n~t have some bearing on the question, the taxes assessed on the dupli
cate which will be in the hands of the county treasurer for collection on December 
1st, when the new law goes into effect, must be collected. By that time section 5652 
except in so far as it relates to the receipts from the tax, will have expended its force. 
In its present form it provides that the "auditor shall levy" certain per capita dog 
taxes. This he will have done. Therefore, th\) amendment of this section, going 
into effect, at that time will not prevent him from discharging his duties under the 
present section. Authorities might be cited to show that after a tax has been levied 
its collection follows as a matter of course, even though the law providing for the levy 
be repealed. I quote from the opinion of Ranney, J., in Debolt v. Tru8t Co., 1 0. ~. 563. 

"The repeal of a statute will not destroy or affect rights already vested 
under it • • •. It is very clear to us, that this tax became a vested 
right in the public, fully perfected within the meaning of this rule, long before 
the passage of the act of 1852, and could not be affected by the repeal of the 
law under which it was levied, • • •. Every act required of the public 
authorities in the assessment and levy had been done, and the liability of. 
the defendant fully fixed.· Nothing remained but the payment of the money 
and the failure of the defendant to do this, surely could not render imperfect 
the right of the people to receh-e it, • • *." 

This reasoning was partially based, as further quotation from the context would 
show, upon the inherent nature of the power to tax; nevertheless, it is applicable to 
the case at hand in so far as it is apparent that the amendment of section 5652 of the 
General Code can not affect the legal effectiveness of acts already done under that 
section. The tax is levied and the numerous statutes relating to the collection of taxes 
rem.ai,n in effect and afford proc_!:ldural remedies for its collection. 

Indeed, the care of the legislature in postponing-the effectiveness of the amend
ment to December 1, 1917, can be ascribed to no other motive than that of avoiding, 
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interference with the collection of the 1917 dog tax. If the act of 1917 had been al
lowed to go into effect after the expiration of the usual referendum period-and there 
is some question whether it would not have gone into immediate effect as a law levy
ing a tax-it would haYe interrupted the machinery of assessment of the old law at a 
point prior to the official action of the auditor under section 5652 as it then stood and 
still stands. With this authority taken away the old tax could not have been collected. 

As it is, however, the legislature has preserved the effectiveness of the old law until 
such time as that the act commanded under section 5652 has been done. 

Section 26 of the General Code does, in my opinion, so far operate as to pre
serve the proceeds of the tax collected in December, 1917, to be expended in the man
ner provided by the law formerly in force, so far as pending sheep claims are con
cerned. This is so because the amendments to the sections regulating such matters, 
being sections 5653 and 5840 et seq. of the General Code, speak of the "fund arising 
from the registration of dogs and dog kennels" and make no provision for any undis
tributed moneys arising from the payment of the per capita tax. I think it is clear 
that where a tax has been collected and a law providing for its distribution in satis
faction of specific claims is repealed or amended in such way as not to be applicable 
to it, a "proceeding" is under way within the meaning of section 26 of the General. 
Code and the proceeds of the tax will have to be distributed as to such claims in the 
manner required by the law existing at the time it was levied. 

This principle disposes of the only real difficulty in the case. Answering your 
questions specifically I advise: 

(1) The amendment of section 5652 of the General Code (107 0. L. 534), effective 
December 1, 1917, does not affect the collectibility of the special dog tax levied in 
1917 under the provisions of said section as theretofore in force, but such tax should 
be collected as other taxes and distributed in satisfaction of pending sheep claims in 
the manner provided by the sections of the General Code in effect at the time the 
amendments made by said act became effective. 

(2) The imposition of the license tax provided for by the amendments to and 
supplements of section 5652 of the General Code on or prior to January 1, 1918, and 
the substantially contemporaneous payment of the special dog tax provided for under 
the former laws en the same subject are not for the same thing nor for the same year, 
though collectible substantailly at the same time. 

(3) The dog registration or license act of 1917 does not exact the taxation of 
dogs as property. The sections providing for the listing of dogs are impliedly modified, 
but only to the extent of dispensing with the requirement that unvalued dogs be 
enumerated. Very truly yours, 

613. 

JosErH McGHEE, 
Attorney-'Jeneral. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY THE 
COUNTY COMMISSIONERS OF COLUMBIANA COUNTY. 

CoLUMBUS, Omo, September 14, 1917. 

The)ndustrial Commission of Ohio, Columbus, Ohio. 
b. GENTLEMEN: 

IN RE bond issue in the amount of $28,000.00 for the improvement of the 
~ Lisbon-Salineville public road in Washington township, Columbiana county, 

J. L. Ohio. . 
i ~. ~ 

I_have:had:presented to me the transcript in reference to the proceedings of the 
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board of county commissioners of Columbiana county in the above bond issue. I 
have carefully examined this transcript and find the proceedings of said board of county 
commissioners regular in all respects, and that the bonds issued under and by virtue 
of said proceedings are a good and valid obligation against the county of Columbiana. 

I am therefore placing my approval upon the same and send it to you for any 
consideration you may desire to give it. 

()14. 

Very truly yours, 
JosEI-H McGHEE, 

Allorney-'Jeneral. 

ADOPTION-CONSENT NECESSARY BEFORE CHILD :\IAY BE LEGALLY 
ADOPTED-WHO MAY CONSENT. 

In a proceeding for the adoption of a child, the consent of the juvenile court to such 
adoption, in place of the parents of the child, is insufficient and without effect in law. 
Such adoption must be consented to by the parents unless they are hopelessly insane, in
temperate or have abandoned such child, in which case the legal guardian of the child, or 
a suitable person appointed by the probate court, may consent in the place of such parents, 
provided, however, that if the Juvenile court hJs au•arded a dependent or neglected child 
to an association, corporation or individual, under section 1672 G. C., and has made the 
proper order in au·arding such child, the association, corporation or individual so appointed 
may consent to the adoption of such child in place of its parents and such consent is binding. 

CoLu!llaus, OHio, September 14, 1917. 

RoN. B. 0. BISTLINE, Probate Judge, Bou·ling 'Jreen, Ohio. 

DEAR Srn:-I have your letter of August 24, 1917, as follows: 

"Can the judge of the juvenile court give the required legal consent 
(the parents of the child being alive) in a case where a person of good reputa
tion and standing desires to adopt a child that has been declared a dependent 
and neglected child by the juvenile court and has been made a ward of the 
court¥ I understand that he can by authority of sections 1672 and 1673 
G. C. delegate this power to others, but I am not clear as to his power to 
give the required consent himself." 

Section 8024 of the General Code reads: 

"Any proper person not married, or a husband and wife jointly, may 
petition the probate court of their proper county, or the probate court of the 
county in which the child resides, for leave to adopt a minor child not theirs 
by birth, and for a change of the name of such child. A written consent 
must be given to such adoption by the child, if of the age of fourteen years, 
and by each of his or her living parents who is not hopelessly insane, intem
perate, or has not abandoned such child, or if there are no such parents, or 
if the parents are unknown, or have abandoned the child, or if they are hope
lessly insane or intemperate, then by the legal quardian, or if there is no such 
guardian, then by a suitable person appointed by the court to act in the pro
ceedings as the next friend of the child." 

Section 1645 G. C. reads: 

" 'DEPENDENT CHILD' defined. For the purpose of this chapter • 
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the words 'dependent child' shall mean any child under eighteen years of 
age who is dependent upon the public for support; or who is destitute, home
less or abandoned or who has not proper parental care or guardianship; or 
who begs or receives alms; or who is given away or disposed of in any em
ployment, service, exhibition, occupation or vocation contrary to any law 
of this state; who is found living in a house of ill fame, or with any vicious 
or disreputable persons or whose home, by reason of neglect, cruelty or de
pravity on the part of its parent; step-parent, guardian or other person in whose 
care it may be, is an unfit place for such child; or who is prevented from re
ceiving proper education because of the conduct or neglect of its parent, 
step-parent, guardian or other person in whose care it may be; or whose en
vironment is such as to warrant the state, in the interest of the child, in as
suming its guardianship." 

In the case you submit the ground upon which the court found the child to be 
a dependent is not apparent; whether it has been abandoned, whether the parents 
of the child are intemperate or hopelessly insane does not appear. Under this sec
tion, however, if such is not the case the consent of the parents to the adoption must 
be optained. · 

In re Maude Fay Olsen, 3 0. D. (N. P.) 668. 

However, the legislature has made certain exceptions to the rule requiring parental 
consent. 

Section 1653 G. C. reads: 

"When a minor under the age of eighteen years, or any ward of the 
court under this chapter, is found to be dependent or neglected, the judge 
may make an order committing such child to the care of the children's home 
if there be one in the county where such court-is held, if not, to such a home 
in another county, if willing to receive such child, for which the county com
missioners of the county in which it has a settlement, shall pay reasonable 
board; or he may commit such child to the board of state charities or to some 
suitable state or county institution, or to the care of some reputable citi~en 
of good moral character, or to the care of some training school or an indus
trial school, as provided by law, or to the care of some association willing to 
receive it, which embraces within its objects the purposes of caring for or 
obtaining homes for dependent, neglected or delinquent children or any of 
them, and which has been approved by the board of state charities as pro
vided by law. When the health or condition of the child shall require it, the 
judge may cause the child to be placed in a public hospital or institution for 
treatment or special care, or in a private hospital or institution which will 
receive it for like purposes without charge. The court may make an ex
amination regarding the income of the parents or guardian of a minor com
mitted as provided by this section and may then order that such parent or 
guardian pay the institution or board to which the minor has been committed 
reasonable board for such minor, which order, if disobeyed, may be enforced 
by attachment as for contempt." 

Section 1672 G. C. reads: 

"If the court awards a child to the care of an association, corporation 
or individual, in accordance with these provisions, unless otherwise ordered, 
the child shall become a ward, and be subject to the guardianship of such 
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association, corporation or individual. Such association, corporation or 
individual may place such child in a family home and shall be made party to 
any proceedings for the legal adoption of the child, and if the court, when 
making such award so orders, may appear in any court where such proceed
ings are pending, and assent to such adoption. Such assent shall be sufficient 
to authorue the judge to enter the proper order or decree of adoption, and upon 
such order being made, all jurisdiction of the juvenile court over such child 
under section 1643 of the General Code, shall cease and determine. Such 
guardianship shall not include the guardianship of any estate of the child." 

Section 1673 G. C. provides: 

"The parents, parent, guardian or other person or persons having the 
right to dispose of a dependent or neglected child may enter into an agree
ment with any association or institution, incorporated under any law of this 
state which has been approved by the board of state charities as provided by 
law, for the purpose of aiding, caring for or placing in homes such children, 
or for the surrender of such child to such association or institution, to be 
taken and cared for by such association, or institution, or put into a family 
home. Such agreement may contain any and all proper stipulations to that 
end, and may authorhe the association or institution, to appear in any pro
ceeding, for the legal adoption of such child, and consent to its adoption. 
The order of the judge made upon such consent shall be binding upon the 
child and its parents, guardian or other person, as if such persons were per
sonally in court and consented thereto, whether made party to the proceed
ing or not." 

It will be seen from these sections that when the juvenile court has found a child 
to be dependent or neglected, and awards it to the custody of an association, corpo
ration or individual, it may, if it should see fit, confer a special guardianship upon 
such association, corporation or individual, vli., one with the power of consent in 
the matter of adoption, regardless of the condition or attitude of the parents. If it 
confers such guardianship upon such association, corporation or individual, then it 
has transferred the right of consent in adoption from the parents to such association, 
corporation or individual. If it does not, but confers only the guardianship of the 
person of the child upon such association, corporation or individual, the association, cor
poration or individual so appointed is to be viewed as any other guardian and the 
consent of such association, corporation or individual, in place of that of the parents, 
is sufficient for adoption only when the parents are hopelessly insane, intemperate 
or when such parents have abandoned such child. In other words, section 8024 G. C 
lays down a certain rule as to when parental consent is necessary in the adoption of 
children, and that rule must be strictly adhered to. If the adoption is had without 
parental consent, special statutory authority must be relied upon to make the pro
ceedings valid. 

Section 1672, above quoted, provides that the associa.tion, corporation or indi
vidual to whom the child is awarded may, if the court has conferred such power upon 
it, in the order of award, consent to the adoption of the child in the place of the par
ent, but this section says nothing of such power of consent being vested in the juvenile 
court itself, nor do I know of any principle of law warranting the conclusion that be
cause the court has the power to confer this authority upon a guardian, it of necessity 
has in itself this authorty to consent to such adoption. 

If the juvenile court was the "legal guardian" of the child, it could of course, 
under section 8024 G. C., consent to the adoption of the child, if the parents were 
hopelessly insane, intemperate or if they have abandoned such child. However, the 
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juvenile court is not such guardian, although the child is a ward of such court and 
remains so for the purposes of discipline and protection until such child attains the 
age of twenty-one years. 

For these reasons I am of the opinion that in a proceeding for the adoption of a 
child, the consent of the juvenile court to such adoption in place of the parents of the 
child, is insufficient and without effect ip law. Such adoption must be consented to 
by the parents unless they are hopelessly insane, intemperate or have abandoned such 
child, in which case the legal guardian of the child, or a suitable person appointed by 
the probate court, may consent in the place of such parents, provided, however, that 
if the juvenile court has awarded a dependent or neglected child to an association, 
corporation or individual, under section 1672 G. C., and has made the proper order 
in awarding such child, the association, corporation or individual so appointed may 
consent to the adoption of such child in place of its parents and such consent is binding. 

615. 

Yours truly yours, 
JosEPH McGHEE 

Attorney-General. 

APPROVAL-ABSTRACT OF TITLE-MARY E. KAUTZ TO STATE. 

CoLUMBus, Oruo, September 15, 1917. 

Ho.'\', CARL E. STEED, Secretary, Board of Trustees, Ohio State University, Columbus, 0. 
DEAR SIR:-You recently submitted to this department, for examination, an 

abstract of title covering the following premises: 

"Being Lots or Parcels Nos. Six (6) Seven (7) and Eight (8) of a subdi
vision of lands belonging to Jeremiah 0. Lisle, which subdivision was made 
by the order of the court of common pleas, Franklin county, Ohio, in case 
No. 33550, as the same are numbered and delineated upon the recorded plat 
of said subdivision, of record in Plat Book No. 5, page 431, Recorder's office, 
Franklin county, Ohio." 

With the abstract you also sent a deed covering the same piece of property, wherein 
Mary E. Kautz (widow) deeds said property to the State of Ohio. 

I have carefully examined said abstract, dated August 27, 1917, and find that 
the title to the premises described is in the name of Mary E. Kautz and that the deed 
submitted will convey a clear title to the State of Ohio, save and except the taxes for 
1917, which are now a lien on said premises and which the grantee assumes and agrees 
to pay. 

I note that in the deed from Sarah E. Van Horn to Charles Kautz, Jr., (Section 
47 of the abstract), the grantor covenants that the premises are free and clear of all 
encumberances except the unpaid balance of a mortgage for $2250.00, executed to 
The Citizens Savings Bank on or about the first day of November, 1898. 

The abstract submitted does not show that a mortgage was given by the above 
mentioned Sarah E. Van Horn to said bank, in the sum mentioned in the deed, namely 
$2250.00. It does show, however, that on said date, November 1, 1898, Sarah E. Van 
Horn gave a mortgage to The Citizens Savings Bank in the sum of $1760.00, which 
mortgage has been cancelled and released. 

Said Sarah E. Van Horn purch~ed lots Nos. Six (6), and Seven (7) from The 
Ctizens Savings Bank on November 1, 1898, the consideration being $2250.00, and 
on the same date gave a mortgage to said bank for $1750.00. In all probability the 
recital in the deed as to the amount of the mortgage is a mistake made by confusing 
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the consideration named in the deed with that of the mortgage, owing to the fact that 
both instruments were executed on the same day. However, as there is no record of 
a mortgage on the premises under investigation, given by Sarah E. Van Horn to The 
Citizens Savings Bank, in the sum of UMO.OO, the recital in the deed, that there was 
such a mortgage, would not affect the title to the premises. 

Therefore, I am of the opinion that the deed submitted, if accepted, will fully 
convey the title to the State of Ohio free and clear of all encumberances except the 
taxes above mentioned. 

616. 

I am herewith returning you the abstract and deed submitted. 
Very truly yours, 

JoSEPH McGHEE, 
Attorney-General. 

COST&-SUIT BY TAXPAYER AGAINST BOARD OF EDUCATION-BOARD 
HAS NO AUTHORITY TO PAY WHEN INJUNCTION ALLOWED BUT 
NO ORDER FOR COSTS MADE BY COURT. 

Where a tax payer brings action against a board of education and an injunction is 
allowed which prevwnts said board from further acting in the matter in question and the 
court makes no order in relation to costs, such tax payer is not entitled to recover his costa 
made in such action as a matter of right. 

A board of education is not warranted in ordering the payment of costs of the adver
sary party in an injunction suit when no order therefor is made by the court. 

A county auditor rightfully refuses to issue his warrant covering costs of the adverse 
party in an injunction suit when ordered so to do by the county board of education and 
when the court has made no order in relation thereto. 

CoLUMBus, OHio, September 15, 1917. 

HoN. C. A. WILMOT, Prosecuting Attorney, Chardon, Ohio. 
DEAR Sm:-You request my opinion upon the following matter: 

"The Geauga county board of education attempted to consolidate 
Thompson special district No.2 with Thompson special district No.1, taking 
what they believed to be the necessary means to bring about this consoli
dation. 

"The board of education of Thompson special district No. 2 brought 
suit against the Geauga county board of education, the board of education 
of Thompson district No. 1 and A. A. Fowler, as auditor of Geauga county. 

"Said action was brought against the county board of education to pre
vent consolidation of the two districts, against Thompson special district 
No. 1 to enjoin said district from 'interfering in a:py way with district No.2, 
or the board of education thereof, or receiving or expending any money or 
funds now raised or in the process of collection by taxation in district No.2, 
and against A. A. Fowler as auditor 'from transferring any funds collected 
or in the process of collection belonging to district No. 1.' 

"The case was tried in due time and decision was made in favor of the 
plaintiff. The journal entry of the decision reads as follows: 

"This cause came on for hearing upon the petition and answer and the 
evidence, and was duly argued by counsel and upon consideration thereof 
the court finds that the prayer of the petition should be granted and the 
county board of education is hereby enjoined from proceeding further under 
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the resolution of August 14, 1916, and the county auditor, A. A. Fowler, is 
enjoined from transferring the funds of said district No. 2 to said district 
No. 1, or from in any way interfering with the funds of said district by reason 
of any action of the board in relation to the transferring territory from said 
district No. 2 in Thompson to said district No. 1 in its said resolution of 
August 14, 1916. 

"This action held on the ground that the notice published by the county 
board of education with reference to the transfer of the territory of district 
No. 2 to district No. 1 was not published until more than thirty days had 
elapsed after the filing of the map required by law in such transfers. 

" 'The court further finds that the action of July 3d by the county board 
of education and the filing of the remonstrance to said action by the residents 
of district No. 2 is not a bar to further proceedings by the county board if 
those proceedings conformed to the law. 

Defendants except. Bond in appeal fixed at $100.00.' 
"The costs in the case were certified to the Geauga county board of 

education by the clerk of courts and the debt was acknowledged by said 
board and ordered paid from the funds credited to said board. 

"Will you kindly give us an opinion as to which party to the suit should 
pay the costs in the case? Did the county board of education act within its 
authority in ordering the bill for costs paid and should the auditor honor 
their order and pay the costs in question.?" 

Your inquiry involves a consideration of those statutes of Ohio which permit a 
party to an action in Ohio to recover of his adversary his costs made. 

Section 11624 G. C. provides in part: 

"When not otherwise provided by statute, costs shall be allowed, of 
course, to the plaintiff upon the judgment in his favor in actions for the re
covery of money only or of specific real or personal property. • • *" 

Section 11627 G. C. provides: 

"Costs shall be allowed, of course, to a defendant upon a judgment in 
his favor in the actions mentioned in the next two preceding sections." 

The two preceding sections provide: (section 11625) that if it appears that a 
justice of the peace has jurisdiction of an action brought in any other court and the 
judgment is less than $100.00, unless the recovery be reduced below the sum by coun
terclaim or set-off, each party shall pay his own costs; and, (section 11626) in all ac
tions for libel, slander, malicious prosecution, assault, assault and battry, false im
prisonment, criminal conversation or seduction, actions for nuisance, or against a 
justice of the peace for misconduct in office, when the damage assessed is under $5.00, 
the plaintiff shall not recover his costs. 

Section 11628 G. C. provides: 

"In other actions the court may award and tax costs, and apportion them 
between the parties, on the same or adverse sides, as it adJudges to be right and 
equitable." 

Costs are not allowed as a matter of right in Ohio. They are only allowed as is. 
provided· by the statutes of our state. It is entirely within the power of the legis
lature to change, at its own will, the laws in relation to court costs or even to refuse 
to allow costs in a given class of cases. 
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It was held in State ex rei. Judson v. Coates, 11 Ohio Dec. 670, that the matter 
of the taxation of costs in civil actions, of requiring payments of, or of security for 
costs, is under legislative controL Phillips, J., on page 672, says: 

"In all times, each party to a civil action has been, both primarily and 
ultimately, liable for his own costs; and in early times, judgment for costs 
was not allowed to the prevailing party. And where the prevailing party 
is given judgment for costs, it is generally said to be upon the theory that he 
has paid his own costs and that the judgment is for his reimbursement." 

In Bell v. Bates, 3 Ohio, 380, the court said: 

"There were no costs, eo nomine, at common law, although in actions 
sounding in damages, a practice prevailed of allowing to the plaintiff, in 
the assessment of the damages, a sufficient sum to remunerate him for his 
necessary expenses. But, in consequence of the hardships which a plaintiff 
must sustain, in expending large sums of money for the purpose of obtaining 
his right for which he would have no amends, the statute of Glouster (6 
E, 1) was passed, allowing costs in certain cases. The subject was frequently, 
at subsequent periods, before the parliament of England, and' such provis
ions made as justice and necessity seemed to demand. In this state, costs, 
as a general rule, have never been allowed to the party recovering judgment. 
The amount to be taxed, however, has been varied from time to time, the 
whole being regulated by statute." 

In Farrier v. Cairns, 5 Ohio 45, the court says: 

"Costs are unknown to the common law. They are given only by stat
ute and may be changed, or entirely taken away, at the will of the legisla
ture." 

It is noted, then, from the above, that unless some provision is made by law for 
the recovery of costs, a party to an action cannot recover the same. The action in 
your case does not come within the provisions of section 11624 G. C., that is, it is not 
an action for the recovery of money only or for specific real or personal property, and 
it does not come within the provisions of sections 11625 and 11626, above mentioned, 
but it does come within the provisions of section 11628; that is, it is such an action 
that the court may award the costs between the parties as it adjudges to be right and 
equitable. 

It was held in Sloane vs. Railway Company, 7 0. C. C., 84, that in a tax payer's 
unsuccessful suit to enjoin the construction of a street railway, if the suit was appar
ently justified by irregularities, the court might apportion the costs between the par
ties; and in Reed v. Cincinnati, 8 0. C. C., 390, it was held that a division of costs is 
not an abuse of discretion where an amended petition to enjoin an assessment departs 
from the original and the case is decided against the plaintiff, though the defects in 
the assessment were cured by statute after the beginning of the suit; and in Lee vs. 
Dawson, 8 0. C. C., 365, it was held in an injunction against adding personalty to tax 
returns, part of which was properly added and part improperly added, that each party 
may be required to pay his own costs. And in Express Company vs. Rattemann, 21 
Bulletin, 238, in a suit to enjoin a tax as unconstitutional, both parties having claimed 
too much, the court properly divided the cost. 

So that, it being within the discretion of the court to say which party shall pay 
the costs, and the several parties not being entitled to recover same as matters of 



1714 OPINIONS 

right, and the court having made no order for the payment of costs, 1 advise you that 
the county board of education is without authority to order the bill for costs paid and 
the auditor should not honor their order and should not issue his warrant therefor. 

617. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN CHAM
PAIGN AND JEFFERSON COUNTIES. 

CoLUMBUS, Omo, September 15, 1917. 

RoN. CLINTON CowEN, State Highway r'ommissioner, r'olumbus, Ohio. 
DEAR Sm:-I have your communication of September 11, 1917, in which you 

enclose for my approval certain final resolutions of county commissioners, in refer
ence to the following improvements: 

"Champaign county-Section 'L' of the Urbana-Sidney road, I. C. H. 
No. 192. 

"Champaign county-Section 'A' of the Urbana-West Jefferson road, 
I. C. H. No. 188. 

"Champaign county-Section 'F and I', Piqua-Urbana road, I. C. H. 
No. 190. 

"Jefferson county-Section 'N-2', Steubenville-Cambridge road, I. C. H. 
No. 26. (In duplicate). Type 'A.' 

"Jefferson county-Section 'N-2,' Steubenville-Cambridge road, I. C. H. 
No. 26. (In duplicate). Type "B.'" 

I have carefully examined the agreements entered into by the county commis
sioners in reference to the different improvements set out in your communication 
and find said agreements correct in form and legal, and am therefore returning the 
same to you with my approval endorsed thereon, in accordance with the provisions 
of section 1218 G. C. Very truly yours, 

618. 

JosEPH McGHEE, 
Attorney-General. 

OHIO NATIONAL GUARD-WHO ENTITLED TO PAY AS OFFICERS. 

In order that persons may be entitled to pay as officers in the Ohio National Guard, 
they must have been appointed by the Governor, upon the recommendations of the command
ing officers of the orginazations to which such offzcers are to be assigned for duty, and must 
have taken and subscribed to the oath of office prescribed by law. 

CoLUMBUs, OHIO, September 17, 1917. 

RoN. GEOR~E H. Woon, Adjutant General of Ohio, r'olumbus, Ohio. 

DEAR Sm:-I have your communication of August 22, 1917, which reads as fol
lows: 

"Plans were undertaken in this state to expand the Ninth Battalion Ohio 
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Kational Guard to a regiment and for this purpose Colonel Charles Young, 
U.S. A., was detailed by the war department to the state of Ohio to assist in the 
work. Colonel Young reported to the adjutant general of Ohio on or about 
July 20 and the adjutant general stated to him that as it was the intention to 
have him command the regiment, the adjutant general had not recommended 
any commissions to the governor but intended to rely upon the recommenda
tions made by Colonel Young. 

"On or about August 1 the war department determined it would not 
accept the regiment of cavalry which the state of Ohio was raising, and the 
enlisted men were therefore furloughed to the reserve. 

"Certain men were told by Colonel Young that he intended to recommend 
them for commissions and he had a talk with the assistant adjutant general 
about the matter but he never took the matter up with the adjutant general 
and the men in question were not commissioned at that time by the govern
or of Ohio. 

"The men in question, having been told by Colonel Young that he would 
recommend th<m for commissions, have now made a claim for pay, as officers. 
I have refused to pay same under the statement made under date of August 17 
to Colonel Charles Young. The men in ql!estion have requested that the 
matter be submitted to the attorney-general of Ohio as to their status. The 
papers are enclosed herewith." 

To this communication you have attached certain other correspondence which 
has to do with the matter about which you inquire, and for the purpose of rendering 
this opinion to you, I deure to quote but one of the letters so attached, written by 
Col. Chas. Young, U. S. A., _to the adjutant general of Ohio, on August 20, 1917. 
This letter reads as follows: 

"1. Returned. As you state in the second paragraph of your commu
nication to me, you told me to make recommendations for officers of the 
proposed regiment which I did and submitted to the assistant adjutant 
general in your absence. Further than this and the notification of the men 
selected to that effect I had nothing whatever to do. 

I do not know and was not aware of the swearing in even as private 
soldiers let alone as officers of the persons mentioned in this payroll. I there
fore had it returned for Captain Caldwell's signature and for your approval 
if it came within the law. I am perfectly aware that I could not make officers, 
nor did I try to do so; I merely followed strictly your instructions to me and 
made the recommendations as above stated, in order to allow yourself and 
the governor to act. 

2. I heartily agree with paragraphs 4 and 5 of your letter." 

I desire, however, to note one fact which I gleam from a letter written to Col. 
Chas. Young, U. S. A., by the adjutant general of Ohio, on August 17, 1917, namely, 
that the actions, which took place in reference to the matter about which you inquire, 
arose on and after July 17, 1917. 

From the correspondence submitted to me I gather the following facts, out of 
which your question arises: 

1. Plans were adopted by the state authorities to expana the ninth battalion, 
Ohio 1\ational Guard into a regiment, and the active operations to carry said plans 
into effect were begun on or about July 17, 1917. 

2. Col. Chas. Young, U. S. A., was placed in active charge of the carrying into 
effect of the plans so adopted. 
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3. The adjutant general of uhio referred to said Col. Young, U.S. A., the duty 
of making recommendations to the governor of the state, of persons who in his mind 
would be suitable for commissioned officers for the regiment so formed. 

4. Col. Young notified certain persons that he would recommend them for com
missioned officers in said regiment and submitted his recommendations to the assist-
ant adjutant general. ' 

5. About the 1st of August, 1917, the war department decided that it would 
not accept the said regiment and the men who enliSted in the same were furloughed 
to the reserve. · -

Under these facts the question is whether the persons who were informed by Col. 
Young, U. S. A., that he would recommend them for commissioned officers in said 
regiment, are entitled to pay as officers. In answering this question it will be neces
sary for me to note a number of sections of the General Code, .as found in 107 0. L 
384. 

Section 5180 G. C. (107 0. L. 384) reads as follows: 

"All officers of the Ohio np.tional guard shall be a,Ppointed by the gov
ernor upon the recommendation of the commanding officers of the organ
hations to which such officers are to be assigJned for duty. Before being 
commissioned all officers shall be exami,nf)d with respect to their physical 
and m!llltal qualific~ttions, accor<ijn.g to the rules which are now in effect or 
may hereafter be prescribed." 

Section 5181 G. C. (107 0. L. 384) reads as follows: 

"Commissioned officers of the Ohio national guard now serving under 
commissions regularly issued shall continue in office, as officers of the national 
guard, without the issuance of new commissions; provided, that said officers 
have taken, or shall take and subscribe ·to the following oath of office: 'I, 
----------------------• do solemnly swear that I will support and defend 
the constitution of the United States and the constitution of the state of 
Ohio against all enemies, foreign and domestic; that I will bear true faith 
and allegiance to the same; that I will obey the orders of the president of the 
United States, and of the governor of the state of Ohio; that I make this 
obligation freely; without any mental reservation or purpose of evasion, and 
that I will well and faithfully discharge the duties of the office of_ ________ _ 
in the national guard of the United States, and of the state of Ohio, upon 
which I am about to enter, so help me God.' Any officer of the Ohio national 
guard who shall not have taken such oath within thirty days after the passage 
of this act shall be discharged from the service." 

Said section 5181 does not apply to the question at hand, other than that it sets 
out the form of oath to be taken and subscribed to by the persons commissioned as 
officers. 

Section 5182 reads in part as follows (107 0. L. 384): 

"Persons hereafter commissioned as officers of the national guard shall 
not be recogni"ed as such unless they • • • shall have taken and sub
scribed to the oath of office prescribed herein: • • *.'' 

From these sections of the General Code we gather the following legal propo
sitions which apply to commissioned officers in the Ohio national guard: 
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(1.) The commanding officers of the orgarill.ation to which such commissioned 
officers are to be assigned for duty must make recommendations of persons to the 
governor. 

(2.) The officers of the Ohio national guard shall be appointed by the governor 
upon said recommendations. 

(3.) Before being commissioned, all officers shall be examined with respect to 
their physical and mental qualifications according to the rules which are now in effect 
or may hereafter be prescribed. 

(4.) Persons hereafter commissioned as officers of the Ohio national guard shall 
not be recognlied as such unless they shall have taken and subscribed to the oath 
of office as set out in said section 5181 above quoted. 

Now, when we apply the law herein set out to the facts as they are presented, it 
seems quite evident to me that the persons in question do not at all come within the 
classification of commissioned officers. In fact none of the said provisions of law have 
been complied with, unless it would be the one which requires recommendations to 
be made, and even in reference to this proposition it seems that no recommendations 
were made to the governor, but the recommendations were simply filed in the offico 
of the adjutant general, with the assistant adjutant general. 

At any rate, it is quite evident that these parties were never appointed by the 
governor of Ohio in accordapc.e with law; neither did they ever pass an examinatiop 
as to their mental and physical qualifi.catiQns; nor did they take the oath prescribed 
by law. 

From all the above it is my opinion that the persons suggested by you as claim
ing pay as officers of the Ohio National Guard are not officers under the law and hence 
would not be entitled to pay as officers. 

619. 

Very truly yours, 
JOSEPH M~GHEE, 

AUorney-General. 

COLLATERAL INHERITAXCE TAX-BE~UESTS TO CHURCH ORGANI
ZATIONS LIABLE. 

Be7uests to church organizations are liable to the collateral inheritance tax provided 
for by sections 5331 et se7. of the General Code. 

CoLUMBUs, Oaro, September 17, 1917. 

RoN. LEwis D. SLUSSER, Probate Judge, Akron, Ohio. 
DEAR Sm:-Under date of August 19, 1917, you ask my opinion whether bequests 

to church organizations are liable to the collateral inheritance tax provided for by 
sections 5331 et seq. of the General Code. 

The answer to your question depends upon whether such bequests are exempted 
by the provisions of section 5332 G. C., which so far as material to the question at 
hand provides as follows: 

"The provisions of the next preceding section shall not apply to property 
or interests in property transmitted to * * * or for the use of an insti
tution in this state for purposes only of public charity, or other exclusively 
public purposes." 

The phraseology of the statutory provision above quoted is slightly difierent 
from what it was before the codification of 1910. Formerly the same exempted be-

• 
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quests, etc., "to or for the use of any institution of said state for purposes of purely 
public charity or other exclusively public purposes." I assume under familiar ruleS' 
of construction that the language above quoted from section 5332 G. C. is to receive
the same construction as the statutory provisions relating to the subject matter as 
they stood before said codification. 

I note that it was specificaJly held in the case of Watterson v. Halliday, 77 0. S. 
150, 179, that a church organization or society is not an institution of purely public
charity within the meaning of section 2732 R. S., which has been carried into the Gen
eral Code as section 5353. 

As recognized by the court in the case above cited, church organizations may and' 
probably in ali cases do dispense charity, but this is not the primary object or purpose 
of the organization. As said by the court, the church is primarily a religious institu
tion and its charity is subordinate to its spiritual teaching, and for this reason cannot
be classed as an institution of purely public charity. 

With respect to the precise question at hand, I do not think, as before stated,. 
that the present language of section 5332 G. C. is to receive any broader or ~ore lib
eral interpretation and I am therefore of the opinion that bequests to church organ
zations are subject to the collateral inheritance tax provided for by the provisions of 
section 5331 G. C. 

In reaching this conclusion I find myself in accord with an opinion of my prede
cessor, Ron. Timothy S. Hogan, addressed to Ron. Thomas L. Pogue, prosecuting 
attorney, Cincinnati, Ohio, under date of February 25, 1913 (Attorney-General'S" 
Report for 1913, page 1178), and also with an opinion of my predecessor, Ron. Edward 
C. Turner, addressed to Ron. George Thornburg, prosecuting attorney, St. Clairs
ville, Ohio, under date of February 14, 1916 (Opinions of the Attorney-General for 
1916, volume 1, page 277). 

620. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

•'IN ANY ONE YEAR"-AS USED IN SECTION 7629 G. C.-MEANS SCHOOL 
YEAR. 

'l.'he wqrds "in any qne year" in sectiqn 7629 G. C. means in any qne school year, 
which begins on September 1st of any calendar year and ends on August 31st of th!J" 
aucceeding calendar year. 

CoLUMBUs, Omo, September 17, 1917. 

RoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohiq. 
D!!AR SIR:-Your letter of recent date reads as follows: 

"Section 7629 provides that the board of education shall not issue bonds 
in a greater amount in any one year than would equal the aggregate of e. tax 
at the rate of two mills. 

"Does this mean the school year or the calendar year " 

The calendar year begins on the first day of January and ends on the 31st day of 
December. The school year, as provided by section 7689 G. C., begins on the first.. 
day of September of each year and closes on the 31st day of August, of the succeeding 
year. Unless it is otherwise designated or clearly to be determined, a year is to be con
sidered as the calendar year. 
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Section 7629 G. C., to which you refer, reads as follows: 

"The board of education of any school district may issue bonds to obtain 
or improve public school property, and in anticipation of income from taxes, 
for such purposes, levied or to be levied, from time to time, as occasion requires, 
may issue and sell bonds, under the restrictions and bearing a rate of interest 
specified in sections seventy-six hundred and twenty-six and seventy-six 
hundred and twenty-seven. The board shall pay such bonds and the interest 
thereon when due, but provide that no gretaer amount of bonds be issued in any 
year than would equal the aggregate of a tax at the rate of two mills, for the 
year next preceding such issue. The order to issue bonds shall be made only 
at a regular meeting of the board and by a vote of two-thirds of its full mem
bership, taken by yeas and nays and entered upon its journal." 

That is to say, the board of education of a school district may obtain property or 
may improve public school property, and to provide means for the obtaining of such 
property or the improvement of public school property such board of education may 
issue and sell bonds therefor; and the board is authorized, for the purpose of the pay. 
ment of such bonds and the-interest thereon, as the same become due and payable, to 
levy taxes upon the taxable property of such school district. Such board of education, 
however, is restricted in the payment of interest to the amount of six per cent per 
annum, payable semi-annually, and that the same shall be payable within at least 
forty years from the day they are issued and shall not issue in ar.y year a greater amount 
of bonds than would equal the aggregate of a tax at the rate of two mills, which tax 
is calculated upon the grand duplicate of the school district for the preceding year. 
That is to say, if the grand duplicate of the taxing district is, for illustration, five mil
lions of dollars, then such board might issue bonds in the amount of ten thousand 
dollars for said purposes during said year. There is nothing in said section, nor in any 
of the other sections of the chapter of which said section is a part, which would indi· 
cate that anything other than the calendar year is meant. But the history of the 
legislation from which said section resulted does throw some light upon the in· 
tention of the legislature in the use of the language "in any year." In 1873 there 
was passed an act "for the reorganization and maintenance of common schools," 
70 0. L., 195. Section 56 of said act, found on page 211 of said volume, reads in part 
as follows: 

"Each board of education, at a regular or special meeting, held between 
the third Monday in April and the first Monday ~·n June of each year, 
shall determine by estimate, as nearly as practicable, the entire amount of 
money necessary as a contingent fund to be expended for prolonging the sev
eral schools of the district forth· purchase of suitable sites for school houses; 
for leasing, purchasing, erecting and furnishing school houses; and for all 
other school expenses, not exceeding seven mills on the dollar of the taxable 
property of the district, as valued for taxation. And any board of education 
of any city district of the first class are hereby authorized to issue bonds to 
obtain or improve public school property, and in anticipation of income irom 
taxes for such purposes levied or to be levied, may, from time to time, as 
occasion shall require, issue and sell bonds under the restrictions and bearing 
the rate of interest specified in section sixty three, and shall pay such bonds 
and the interest thereon when due, but shall so provide that n greater amount 
of svch bonds shall be isst•ed in any one year than wot'ld equal the aggregate of 
a tax at the rate of two mills, under this section for the year next preceding 
such issue. • • *'· 
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The particular language to be observed in the above quoted section is that lan
guage which designates when the estimates shall be made, that is, "at a regular or· 
special meeting held between the third Monday in April and the first Monday in Jun~ 
of each year." · 

The school year was defined in section 70 o: said act as beginning "on the first 
day of September of each year and closing on the 31st day of August of the succeed 
ing year," so that the first day of September was designated as the time when the: 
school work for the year should begin and for all school purposes the year, unless
otherwise designated, would mean the school year; that is, the year beginning Sep
tember 1st in a calendar year and ending August 31st of the succeeding calendar year;. 
and provision was made in said section 56, above quoted, for estimates for the vari
ous purposes in conp.ection with the schools, and it was further provided that in city 
districts of the first class the board of education might, for the purpose of obtaining 
or improving public school property, 13ell bonds, but that the bonds should ;not ag
gregate in any year an amount greater than two mills of the taxable property for the 
year next preceding the year in which said bonds were issued. Said section 56, above: 
quoted, WI!}! amended in 1877, 74 0. L. 108, to read i;n part as folio~: 

"Eac;h board ()f education, at a regular or special meeting held between 
the third Monday in April and the first Monday in June of each year shall de
termine by estimate, as nearly as practicable, the entire amoun't of mopey 
necessary as a contingept fund, to be expended for prolong~ the several. 
schools of the district , for the pu!rchase of suitable sites for school houses,. 
for leasing, purchasing, erecting and furnishiD.g school houses; and for all: 
other school expenses, ·not exceeding seven mills on the dollar of the taxable
property of the dil;trict, as valued for taxation; provided, however, that in
cities of the first class haVing a populatiop of not less than thirty thousand. 
nor more than seventy-five thousand inhabitants, said levy sh.,all not exceed. 
five mills on the dollar of the taxable property. And any board of education 
of any city district of the first class are hereby authoru ed to issue bonds to
obtain or improve public school property, and in anticipation of income from 
taxes for such purposes, levied or to be levied, may, from time to time, as 
occasion shall require, issue and sell bonds, under the restrictions and bear
ing a rate of interest specified in section sixty-three, and shall pay such bonds 
and the interest thereon when due, but shall so provide that no greater amount 
of such bonds shall be issued in any one year than would equal the aggregate 
of a tax at the rate of two mills under this secti~n, for the year next preced
ing such issue: • • *." 

The only change in the language of said section by said amendment is the max
imum levy provided for cities having a population of not less than thirty thousand: 
or more than seventy-five thousand inhabitants. Said section was again amended~ 
in 1878, 75 0. L. 526, to read in part as follows: 

"Each board of education, at a regular or special meeting held between 
the third Monday i,n April and the first Monday in June of each year, shall 
determine by estimate, as nearly as practicable, the entire amount of money 
necessary as a contingent fund, to be expended for prolonging the several. 
schools of the dis~ric~, for the purchase of suitable sites for school houses, 
for leasing, purchasing, erecting and furnishing school houses, and for other· 
school expenses, not exceeding seven mills on the dollar of the taxable prop
erty of the district as valued for taxation: provided, however, that in cities. 
of the first class having a population of no.t less than thirty thousand, nor
more than seventy-five thousand inhabitants, said levy shall not exceed 
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:six mills on the dollar of the taxable property, and in such cities of the first 
·class upon settlement of the treasurer of the board of education with the 
·county auditor, there shall be placed of such levy of six mills at the rate of not 
less than two mills per annum, to the credit of a sinking fund, and said treas
urer shall appropriate and apply said fund in payment of school bonds and 
·interest thereon, and to no other purpose whatever, and any board of educa~ 
tion of any city district of the first class are hereby authorued to issue bonds 
to obtain or improve public school property, and in anticipation of income 

·from taxes for such purposes levied or to be levied, may from time to time, 
. as occasion shall require, issue and sell bonds under the restrictions and 
bearing a rate of interest specified in section sixty~three, and shall pay such 
bonds and the interest thereon when due, but shall so provide that no greater 
amount of such bonds shall be issued in any one year than would equal the 
aggregate of a tax at the rate of two mills under this section, for the year 
next preceding such issue. * * *." 

The only change in said section is the provision for the appropriation of money 
'for the purpose of paying school bonds and the interest thereon and that said ap~ 
propriation shall be used for no other purpose. The time when the estimates for 

:school purposes shall be made and all other provisions was in practically the 
:same language as in the section before amendment. In the codification of the school 
laws in 1904, said section 36 was numbered 3994 of the Revised Statutes and read 
dn part as follows: 

"The board of education of any city district of the first class, except a 
district embracing a city of the first grade of the first class, may issue bonds 
to obtain or improve public school property, and in anticipation of income 
from taxes for such purpose, levied or to be levied, may, from time to time, 
as occasion requires, issue and sell bonds, under the restrictions and bear~ 
ing a rate of interest specified in the preceding section and shall pay such 
bonds and the interest thereon when due, but shall so provide that no greater 
amount of such bonds shall be issued in any year than would equal the ag
gregate of a tax at the rnte of two mills for the year next preceding such 
issue; • * * " · 

Provision was made in the last above quoted section that all school districts might 
"have the same rights as districts in cities of the first class theretofore had in the issu~ 
·ing of bonds for the obtaining and improving of school property. In the same cod~ 
.ification act, above mentioned, there was enacted Revised Statutes section 3958, 
which provided: 

"Each board of education shall, annually, at a regular or special meet
ing held between the third Monday in April and the first Monday in June, 
fix the rate of taxation necessary to be levied for all school purposes * * *." 

The provisions of said section are now found in General Code section 5649-3a, 
:as follows: 

"On or before the first Monday in June, each year, • * * each board 
of education • • * shall submit or cause to be submitted to the county 
auditor an annual budget, setting forth in itemized form an estimate stating 
the amount of money needed for their wants for the incoming year, and for each 
month thereof. Such annual budget shall specifically set forth: 

(1) The amount to be raised for each and every purpose allowed by 
law for which it is desired to raise money for the incoming year. 
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(2) The balance standing to the credit or debit of the several funds 
at the end of the last fiscal year. 

(3) The monthly expenditures from each fund in the twelve months 
and the monthly expenditures from all funds in the twelve months of the last 
fiscal year. 

(4) The annual expenditures from each fund for each year of the last 
jive fiscal years. 

(5) The monthly average of such expenditures from each of the sev
eral funds for the last fiscal year, and also the total monthly average of all of them 
for the last five fiscal years. 

(6) The amount of money received from any other source and available 
for any purpose in each of the last five fiscal years, together with an estimate 
of the probable amount that may be received during tf;• incoming year, from such 
source or sources. 

(7) The amount of the bonded indebtedness setting out each issue and 
the purpose for which issued, the date of issue, and the date of maturity, the 
original amount issued and the amount outstanding, the rate of interest, the 
sum necessary for interest and sinking fund purposes, and the amount re
quired for all interest and sinking fti'nd purposes for the incoming year. 
* * * *. :tt * * * * 

The local tax levy for all school purposes shall not exceed in any one 
year five mills on the dollar of valuat.ion of taxable property in any school 
district. * * * " 

It is stated in Rabe vs. Board of Education, 88 0. S., 4(,3-415, that the school 
year which begins on the first day of September of each year and closes on the 31st 
day of August of the succeeding year "is recognized as the fiscal year." 

So that what was provided for in the original act and in section 36 thereof, in 
relation to the estimates for school purposes, is now provided for in said section 5649-3a 
G. C., and what was originally provided for in section 36 of the original act in relation 
to the issuing of bonds for obtaining and improving school property is now provided 
for in section 7629 G. C., and in all of said sections the year that is being considered 
is the school year, that is, the year beginning September 1st in any calendar year and 
ending on the 31st of August of the succeeding calendar year. At no place is any other 
year than the school year mentioned except the fiscal year. · 

I am therefore of the opinion that the words "in any year" in section 7629 means 
the school year as the same is defined by section 7689, herein mentioned. 

Very truly yours, 
JosEPH Mr:GHEE, 

Attorney-General. 
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COLLATERAL INHERITANCE TAX-BEQUEST TO WOMEN'S ASSOCIA
TION OF CHURCH-LIABLE-WHEN PART OF FUNDS USED TO SUP
PORT CHURCH. 

A bequest to the women' B association of a church, which is an auxiliary of the church 
·of which every woman in the church is a member, and which performs charitable work in 
ministering to the needs of indigent families, etc., but which also aids in the support of 
.the church society by helping to care for the church building, is not exempt from the col
.lateral inheritance tax. Such association, if considered as an institution, can not be said 
to be an institution "for purposes only of public charity". and a bequest made in aid of 
its work generally is, therefore, not made "to or for the use of an institution in this state 
for purpose only of public charity or other exclusively public purposes." 

CoLUMBus, Omo, September 17, 1917. 

Ho~. D. M. CuPP, Pro:ecutin; AUorney, Deiaware, Ohio. 
DEAR Srh:-I am in receipt of a communication in which you ask my opinion 

upon facts stated therein as follows: 

"Sarah Moore, late of Delaware county, bequeathed to the Women's 
Association of the William Street Methodist Episcopal Church, Delaware, 
Ohio, a legacy of five thousand dollars, with which to carry on its work. Said 
testator made several legacies which are not involved or in any way connected 
with the matter presented. 

The Woman's Association of The William Street Methodist Episcopal 
Church is an auxiliary of the church and every woman of the church is con
sidered a member of this organization. 

The object of this association is to work for the good of the people of 
Delaware and vicinity and especially for the welfare of indigent families, 
reporting each month those who are sick, in trouble, or in need of financial 
assistance, and this association keeps the pastor continually informed about 
these various needs. 

Shoes and clothing and sewing are furnished children who could not 
·otherwise attend Sunday school and church. 

Recently a pastor who was in very ill health was furnished groceries and 
-other necessaries during his long and continued illness. 

The association also helps to keep up the church and assists in buying 
-coal and paying electric light bills, and much money is raised by serving 
dinners and banquets to the public, and working in numerous other ways for 
the general welfare of the city of £elaware. 

1-.o one derives any profit or compensation from this association, and 
the association is assisted further by donations from the people. 

The society works continuously for the good of the cause of christianity, 
and of the church and the people, helping the needy ones wherever it finds them. 
The society is under the constant necessity of soliciting support by voluntary 
donations from charitably disposed persons, or is compelled to resort to work 
in the form of serving dinners, banquets, etc. 

With the above statement of facts before you I respectfully ask your 
opinion as to whether or not said Women's Association will be required to 
pay the collateral inheritance tax." 

The question submitted by you has been the subject of considerable investiga-
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tion and consideration in keeping with the importance of the question, but in thiso 
opinion I shall attempt to do little more than to state my conclusions in the matter. 
The question calls for consideration and construction of certain provisions of section 
5332 G. C., which exempts certain bequests, devises, etc., from the operation of the· 
collateral inheritance tax imposed by section 5331 G. C. 

Section 5332 G. C., in so far as material to the question in hand, provides as. 
follows: 

"The provisions of the next preceding section shall not apply to property 
or interests in property, transmitted to * * * * or for the use of an insti
tutition in this state for purpose only of public charity or other exclusively 
public purposes." 

The first question which suggests itself in the consideration of the above quoted' 
statutory provisions in their application to the question at hand is whether or not. 
the women's association referred to in your communication is an "institution" within 
the meaning of the term as used in section 5332 G. C. 

This question is not free from doubt in view of the decision of the supreme court. 
in Humphreys v. State, 70 0. S. 67. The conclusion at which I have arrived, how
ever, makes it unnecessary for me to consider this phase of the question; and I assume· 
for the present that the society has an existence distinct from that of the church with 
which it is connected, though not separate therefrom, and that it is an "institution" 
within the meaning of the statute, Is it "an institution in this state for purpose only· 
of public charity or other exclusively public purposes?" The church itself with which 
the society is connected is not such an institution. This is the holding of this de-
partment based upon decisions like Gerke v. Purcell, 25 0. S. 229, and Watterson 
v. Halliday, 77 0. S. 150, construing similar language in the constitution and statutes. 
relative to exemptions from property taxation; and based further upon the ground 
that the phrase "other exclusively public purpoees" as used in the collateral inher
itance tax law must be interpretedi n accordance with the rule of ejusdem generis as· 
limited in scope to purposes of the class indicated by previous enumeration of like· 
things. In other words, if the bequest were to the church for church purposes gen
erally it would not be exempt from the tax. 

As pointed out in \Vatterson v. Halliday, supra, many of the activities of a church 
are charitable in character; yet the institution in its preponderant aspect exists rather 
for the dissemination of religion than the dispensing of charity in. the nanower sense· 
"in which that term must be interpreted in contexts like the one under consideration. 
Yet, as shown by both of the decisions cited, there may be fostered under church aus
pices or connections institutions which are of a charitable nature; and for the pur
poses of this opinion it will be assumed, though not decided, that an institution might 
be so broad in scope as not to exist "for purpose on£y of public charity'' and yet, having 
within its purview some objects which are "purely" or "only" charitable. may be· 
the competent recipient o• a bequest which according to its terms is to be appliP.d only 
to such charitable ends. Hence it will be assumed that the bequest about which 
you .inquire would be a Qequest to an institution "for purpose only of public charity'' 
if the terms of the beque:St limited its application to public charitabl13 objects. 

This assumption, which is as broad a one as the statute is susceptible of under· 
any pbssible interpretation consistent with the previous opinions referred to, places; 
detennining stress upon t.he purpose of the devise or bequest rather than the general 
purpose of the institution. In the case you submit, however, there can be no dis
crimination of this sort, because the bequest is made to the society for the purpose
of carrying on its work generally and is not limited to some particular branch of its
work. 

·You state that the association is an auxiliary of the church and that among its. 
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objects is to assist in keeping up the church by maintaining its physical plant. In 
other words, the association does not limit itself to the relief of the needy without 
discrimination as to denomination, but also works for the support of the church and 
assists the church to discharge its function of public worship and religious education, 
as well as in the performance of such acts of charity as may appropriately be per
formed by a church or a church auxiliary. This fact renders the bequest subject 
to the same rule as would be applied in the case of a bequest to a church for the pur
pose of its work generally, and on this ground, if for no other reason, I am of the opin
ion that the bequest is not one to an institution for purposes only of public charity, 
but is one to an institution for purposes, some of which constitute public charity but. 
others of which do not constitute such charity. That being the case, the bequest. 
mentioned in your letter is not exempt from the collateral inheritance tax. 

622. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTION FOR ROAD IMPROVEMENT IN 
CLERMONT COUNTY. 

CoLUMBus, Omo, September 17, 1917. 

HoN. CLINl'ON CowEN' State Highway rommissioner, ('olumbus, Ohio. 

DEAR Sm:-I have your communication of September 12, 1917, in which you 
enclose a final resolution, for my approval, upon the following: 

"Clermont ·county-Section 'K-1' of the Cincinnati-Chillicothe road, 
I. C. H. No. 8." 

I have carefully examined said resolution and find it correct in form and legal, 
and am therefore approving the same as provided in section 1218 G. C., and return 
it to you herewith. 

623. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-ABSTRACT OF TITLE-,JOHN W. ZELLER TO STATE. 

CoLUMBus, Omo, September 18, 1917. 

HoN. J. E. SHATZEL, Secretary Board of Trustees, State Normal School, 
Bowling Green, Ohio. 

DEAR Sm:-You recently submitted to this department for examination ab-
stract of title covering the following described premises, situate in the city of Bowling: 
Green, county of Wood, State of Ohio, and bounded and described as follows: 

"Commencing 50 feet west of the intersection of the west line of Wayne 
street with the curb line of the north line of Wooster street in said city, thence 
north along the west line of Frank L. Deffenback's lot and along said west 
line extended to the south line of that part of out "lot No. 97 in said city, 
owned by the State of Ohio, thence west along said south line of said part of 
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said lot owned by the State of Ohio 100 feet, thence south parallel with Wayne 
street to the curb on the north line of Wooster street, thence east 100 feet to 
place of beginning, being a part of out lot No. 97 in said city. 

Also all that part of said out' lot No. 97 lying between the north line 
of said Deffenback's lot and the south line of the land owned by the State of 
Ohio." 

You also submit deed covering the above described premises wherein John W. 
Zeller and Elizabeth Zeller deed said property to the State of Ohio. I note that the 
above described premises are incumbered as follows: 

"On January 2, 1913, John W. Zeller and Elizabeth Zeller gave a mort
gage on said premises to one Charles W. Butler. Said mortgage was "given 
to secure payment of one note of $900.00, payable at the First National Bank 
of Defiance, payable five years after date, with interest at 8 per cent. per 
annum after maturity, payable semi-annually. Said note is dated January 
2, 1913, and also secures payment of ten coupon notes for interest of $27.00 
each, payable every six months." 

The abstract does not show that said mortgage was satisfied or released. 

The taxes for the ye::tr 1917 are a lien on said premises, but as yet unde
termined. 

In the deed submitted John W. Zeller and Elizabeth Zeller covenant that they 
11.re lawfully seized of said premises ::tnd that said premises are free and clear of all 
incumbrances whatsoever. Therefore, the amount of the mortgage above set forth 
~nd the taxes for the ye::tr 1917 should be deducted from the purchase price. 

I also note that the deed from Helen W. Wooster, the former owner of Out Lot 
No. 97, in the city of Bowling Green, Wood county, Ohio, to John W. Zeller, dated 
December 23, 191::, contains the following restriction: 

"Said grantee, John W. Zeller, his heirs or assigns, is to build a good and 
substantial fence along half of the west line of the above described property, 
and is also to build a dwelling house on said property to cost not less than 
$3000.00." 

The rule of law governing restrictions in deeds is that the restriction may be 
·enforced by any one for whose benefit it was so placed in the deed. Restrictions may 
be made for the personal benefit of the owner or they may have been imposed for the 
benefit generally of the purchaser of the other lots in the vicinity, whether or not they 
were owned by the same grantor. In other words, the grantor owning but one lot in 
the neighborhood may place a binding restriction thereon for the benefit of the other 
·owners and these latter parties may go into a court of equity and have same enforced. 
I call attention to this rule of law because of the fact that the lot deeded by John W. 
:Zeller to the state of Ohio does not comprice the whole of Out Lot No. 97 and that 
Helen W. Wooster has sold parts of said Out Lot to other parties; and further because 
-of the fact that Out Lot No. 97 does not comprise the whole of the block of land facing 
Wooster street between Thurston Avenue and Wayne street. 

1 twill therefore be necessary, before passing positively on the question of whether 
-or not the restriction in the deed to John W. Zeller has any force and effect, to ascer
tain for whose benefit this restriction was made, whether it was placed there for the 
particular benefit of the grantor (Helen W. Wooster), for the benefit of the other lots 
in said Out Lot No. 97, or whether it was placed there for the benefit of the lot owners 
in that neighborhood. 
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The intention of the grantor, Helen W. Wooster, may be ascertained from her 
acts and the circumstances. That is, if the deed from the grantor to other purchasers 
contained a like restriction, or from the records it can be ascertained that it was the 
general scheme in the neighborhood that all dwelling houses should not cost less than 
a certain sum of money, it would show that the grantor intended this restriction for 
the benefit of the other lot owners generally and the restriction would be binding in 
their favor. 

However if the circumstances prove the restriction to be for the benefit of the 
other lots of the grantor Helen W. Wooster and as you state in your communication 
that she has since sold all her land to the state, then such restriction would be of no 
force and effect. But if you determine from your investigation that the restriction 
was for the personal benefit of the grantor, it would then be necessary for you to obtain 
from her a release; otherwise the restriction would be binding 

I advise you, therefore, to investigate and determine for whose benefit this re
striction was made. You will then be able to apply the rule of law, as I have pointed 
out to you, to the facts as found from your investigation and determine whether or not 
the restriction is binding. The deed submitted, with the exception above noted, will 
convey a clear title to the state of Ohio. 

I am herewith returning said abstract and deed. 

624. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CASS HIGHWAY ACT-GOVERNS BOND AND CONTRACT FORMS IN 
SUBMITTING PROJECT STATEMENTS TO SECRETARY OF AGRI
CULTURE-FEDERAL AID. 

In submitting project statements to the secretary of agriculture, the form of bond and' 
the form of contract provided for in the Cass highway act must be used under the facts upon 
which this opinion is written. 

CoLUMBus, Omo, September 19, 1917. 

RoN. CLIN'' ON CowEN, State H·ighway Commissioner; r'olumbus, Ohio. 
DEAR Sm:-I have your communication, in which you ask my opinion as follows: 

"This department has submitted and is now ready to submit to the sec
retary of agriculture, Washington, D. C., projects statements covering pro
posed construction of certain sections of inter-<!ounty highways and main 
market roads in the state under the provisions of the 'Federal Aid Road Act of 
1916.' 

"Applications for aid on these projects were received by me from county 
commissioners and same were approved by me and surveys ordered prior to 
the time at which Amended House Bill No. 300 came into full force and effect. 

"The approval of the highway advisory board to the project statements 
was not given until after the time Amended Bill No. 300 came into full force 
and effect. 

"The federal government is now requesting that this department submit 
to it copies of forms cf contract and bond which we propose using in all con
struction work where federal aid is involved. 

"With the above facts before you, I respectfully request your opinion on 
the following: 
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"Must the contracts for these improvements be let under the provisions 
of the Cass highway law, or under the provisions of Amended House Bill No. 
300." 

Your question has to do with the provisions of what is known as the Federal Aid 
Road Act of July 11, 1916. Section 10 of said act provides: 

"That the secretary of agriculture is authorized to make rules and regu
lations for carrying out the provisions of this act." 

In accordance with the provisions of said section, the secretary of agriculture 
promulgated a set of rules and regulations on September 1, 1916. In section 1 of 
regulation 4 of these rules and regulations there is a provision made for the submis
sion to the secretary of agriculture of what is known as a project statement by the 
state highway department. In this section provision is made as follows: 

"With each statement there shall be submitted for the approval of the 
secretary copies of the form of contract, together with all documents referred 
to therein or made part thereof, and of the contractor's bond which it is pro
posed to use on the project. No alteration of such forms shall be made until 
it is approved by the secretary." 

From this language it is seen that you are to submit to the secretary of agricul
ture the form of contract and the form of the contractor's bond which you propose 
to use on the project submitted to the secretary of agriculture. 

Of course the question then simply is as to what form of contract and what form 
<>f bond you will use when you come to let the contract for the improvement upon 
which the federal government will grant the aid, and you ask, therefore, whether 
you will use the form of bond and contract as provided for under the Cass highway 
law, or that provided for under amended house bill No. 300. 

In answering yo.ur query, I de3ire to call attention to an opinion (No. 449) which 
I rendered you on July 16, 1917. In this opinion I discussed the question whether 
.a road improveme.nt would be considered a proceeding under the provisions of section 
'26 G. C. On page 12 of the opinion I arrived at the following conclusion:. 

"From all these cases it seems to me that there can be no question but 
that the matter of a road improvement constitutes a proceeding under the 
terms of section 26 G. C." 

I then proceeded to advise when the first step in a road improvement is taken 
:and on the same page stated: 

"It is my opinion that the first step is taken when the state highway 
commissioner approves the application of the county commissioners for the 
improvement of the inter-county highways or main market roads of the 
county, or when he approves any part of said highways for which applica
tion has been made, and orders the county surveyor to prepare plans, pro
files, specifications, &c., for said improvement. 

"Hence, if the approval of the state highway commissioner was made 
and his ordering the county surveyor to make plans, specifications, &c. for 
an improvement occurred before June 28, 1917, then your department would 
proceed under the provisions of the old law. But if these steps have been 
taken since the 28th day of June, 1917, the provisions of the new law would 
control in the matter of your further proceedings." 
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In applying the law, as I found it to be in said opinion, to the facts as they are 
in your present communication, what is the answer to your question? 

Before you make your project statement to the secretary of agriculture, the 
following steps will have been taken: Some county or counties have made application 
for aid in the improvement of certrun highways. Your department has allowed the 
application either in whole or in part and has ordered phns, profiles, &c. to be made. 
Further, these plans, profiles, &c. have been approved by your department. Then 
you send to the secretary of agriculture a statement setting forth the nature of the 
improvement in detail. 

Hence it would seem clear from all the above that the first steps of the road im
provement or improvements will have been t:J.kcn at the time you send your project 
statement to the secretary of agri"ulturc, and that you should use the form of con
trac-t and the form of bond as provided for under the law as it was when you took the 
first steps in the matter of the road improvements; namely, the Cass highway act, 
and not the forms set forth in acts which became effective after you took the first 
steps. 

Hence, answering you question specifically, it is my opinion that you should 
include in your project statement the form of contract and the form of bond provided 
for under the Cass highway act. Very truly yours, 

625. 

JosEPH McGHEE, 
Attorney-General. 

LEASE-STATE LANDS-8TATE CANNOT CANCEL SA:\!E BECAUSE OF 
FRAUD ON PART OF LESSEE TOWARD THIRD PARTY IN SECLRING 
SAl\JE. 

1. lVhere I. kl. 111. ]Jrornises S. & R. lo secure u, lease of certain lands from the state 
of Ohio for the 11se and benefit of said S. <~ R., and "'fler securing the le,se refuses to turn 
same OL'er to S. d: R., or tll(ir nssium, th1· s/ude u·ould not he j11slijied ·in law in dtclaring 
the same cancelled, due to the fraud practiced upon S. 11· R. by I. M. 11!. 

2. The lnnds bdongit1g to the public parks of the 8/a/e are subject tn being leased, 
as are the canal lrmds of the slate, but are not subject to 8(J.le. 

CoLUlllnus, Omo, September 19, 1917. 

HoN. JOHN I. MILLER, Superintendent of Public Works, rolumbus, Ohio. 
DEAR Sm:-I have your communication of recent date, to which you attach a 

copy of a certain lease to Ira ::\·!. l\Iiller, dated October 23, 1916, and also a brief of 
The Summit Beach Park Company, which communication reans as follows: 

"I am enclosing a brief referring to a lease issued to Ira ::u. ::\!iller in 
Akron, Ohio, for a strip of the bank extending along the shore of Suminit 
Lake for a distance of 1945 feet, more or less. This lease was granted October 
23, 1916. 

"It is set up in the brief that the said lease was obtained by fraud. Sec
ondly, that the lease was obtained for park purposes and that the said lessee 
has not used the same for park purposes and has from time to time attempted 
to sublet the same for commercial purposes, either on a lease or royalty basis. 
Third, the point is made that this land being part of the state park is not 
subject to a lease, etc. Another ground for the revocation of the lease is that 
the lessee has failed to patrol said towing path and water front, as per his 
contract. 

24-Yol. 11-A. G. 
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"I would like to know whether these are valid grounds for the cancel
lation of this lease, viewed in the tenns of the agreement and the interests 
of private parties and the general public." 

In view of the facts set forth in the brief of the said The Summit Beach Park 
Company, you ask my opinion whether the lease made to said Ira l\1. 1\filler is a legal 
and valid contract, or if the same ought to be cancelled by you for the state and held 
to be void and of no effect. 

The facts upon which you desire this opinion and as set out in your communication 
and writings thereto attached are as follows: 

1. On August 23, 1916, J. L. Snyder and J. A. Rampanelli of Akron, Ohio, re
ceived from Cora W. Miller, wife of said Ira M. Miller, lessee of the state, and one 
Lewis A. Miller, brother of Ira M. Miller, options to lease certain property owned by 
them, the lease to be taken for the purpose of building and constructing thereon an 
amusement park, and that said parties so informed said Cora W. Miller and Lewis A. 
Miller of their intention so to do. 

2. In order that this land, upon which options were taken for leases, would be 
of any value as an amusement park, it would be necessary for the lessees to secure the 
rights of the state in and to the tow-path and lands adjoining Summit Lake, Summit 
county, Ohio, the lands to be leased from said Cora W. Miller and Ira M. l\filler lying 
near said Summit lake. 

3. Shortly a ter August 23, 1916, Ira M. Miller, the lessee of the state, husband 
of said Cora W. Miller in a conversation with said J. L. Snyder and J. A. Rampanelli, 
said that he had also been working upon the park proposition in connection with the 
lands of his wife and brother, but th.at he was never able to get all matters adjusted so 
that he could carry out his intentions. He asked said Snyder and Rampanelli if they 
were intending to obtain a lease from the state for the tow-path and the state rights 
in and to lands adjoining Summit lake. They replied that such was their intention. 
Said Ira M. Miller then stated to them: "I shall get them for you. I have been after 
them for some time and if you start you will muddle things all up;" to which proposi
tion of said Ira M. Miller said Snyder and Rampanelli consented and agreed, with 
the understanding that said Ira l\1. Miller would turn the lease so secured from the 
state over to them or to the company which they were promoting. 

4. On the 18th day of September, 1916, said Snyder and Rampanelli, for a val
uable consideration, sold to The Summit Beach Park Company all their interest in 
the said option above referred to. 

5. The said Ira M. Miller on the 23d day of October, 1916, secured from the 
state a lease of the tow-path and the rights of the state in lands adjoining Summit 
Lake, at an annual rental of five hundred dollars per year, taking the lease in his own 
name. 

6. Ever since said date, the said Ira l\I. Miller has failed and refused to turn 
said lease over to the said The Summit Beach Park Company, although it has agreed 
to reimburse him for his services so rendered in securing the lease. 

Upon these facts The Summit Beach Park Company submits that the state should 
cancel the lease to said Ira M. Miller and consider the same void and of no effect, for 
the following reasons: 

(1) That the said lessee, Ira M. Miller, agreed at all times to patrol said tow 
path and water front and that he has utterly failed and neglected so to do. 

(2) That said contract of lease was procured and obtained by fraud. 

(3) That the said tow-path was leased for park purposes and that said Ira l\f. 
Miller has not used the same for park purposes but has from time to time been attempt
ing to sublet different portions of the same for commercial purposes. 
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(4) That the tow-path in front of the property of The Summit Beach Park Com
pany is now properly classed as a part of the state park and not subject to lease to 
any one. 

In view of the facts above set forth and as shall hereinafter be noted, let us ex
amine these propositions in the order in which they are set out. 

First. As to the fact that said Ira l\I. l\liller does not patrol the tow-path; the 
lease provides as follows: 

"The party of the second part, hereby agrees for himself his heirs, admin
istrators, successors and assigns to employ a sufficient number of police 
patrolmen to preserve order in and around the places of amusement to be 
erected upon the state property herein leased." 

In connection with this point it must be remembered that said Ira M. Miller has 
not as yet erected upon the premiseil so leased any places of amusement and I am of 
the opinion that until he does so erect and establish places of amusement, he will not 
be compelled to patrol the premises, for the reason that the provision for patrolling 
is to-

"preserve order in and around the places of amusement to be erected upon 
the state property herein leased." 

So that I am of the opinion that this failure upon the part of the lessee would not be 
sufficient to warrant a cancellation of the lease. 

Second. As to the fact that the contract was procured and obtained by fraud. 
In so far as the rights of the state in and to this contract of lease are concerned, I am 
of the opinion that said Ira M. Miller did not practice fraud upon the state of Ohio. 
If the said Ira l\f. Miller should proceed to carry out his alleged agreement with said 
Snyder and Rampanelli, it could hardly be said that any fraud was practiced upon the 
state of Ohio, and the mere fart the.t he refuses to curry out said alleged agreement 
would not bP suffirit·nt to Pn:cblc thP hbte to tuke n.dv:mtn.ge of the matter and cancel 
the lease so made to said Ira M. ::\Jiller. The fraud, if any, is practiced upon the said 
Snyder and Rampanelli and their assigns, rather than upon the state of Ohio. For 
this reason I am of the opinion that the second ground set forth by The Summit Beach 
Park Company is not sufficient in law to warrant the cancellation of said lease by the 
state of Ohio. 

Third. As to said tow-path not being used by Ira M. Miller, he from time to 
time attempting to sublet different portions of the same for commer_cial purposes. 
The lease provides, in reference to this matter: 

"It is further distinctly understood and agreed that this lease shall not 
be assigned, transferred or sublet without the written consent of the super
intendent of public works thereto." 

From this provision of the contract of lease, it is evident, in my opinion, that if the 
said Ira M. Miller should assign or sublet any of the premises so leased to him by the 
state of Ohio, the state of Ohio would be justified and warranted in cancelling the 
lease so made to said Ira l\1. l\iiller, but this principle could hardly be applied to the 
mere attempting to assign or sublet premises or any part thereof. It is my opinion 
th~tt the state would have no right to act upon a mere attempt upon the part of said 
Ira M. 1\-liller to sublet said premises, and that it would not be justified in acting until 
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the said attempts are consummated into an assigning or subletting of the premises so 
leased to him, or any part thereof. I further desire to say that the mere fact of non
user would not be sufficient to warrant the concellation of the contract of lease. 

Fourth. As to the tow-path being a part of a state park and hence not subject 
to lease to any one. In order to answer this it will be necessary for us to note the pro
visions of our statutes in reference to state parks. 

Section 469 G. C., as amended in an act found in 107 0. L. 183, provides: 

"Section 469. • • • the bodies of water and adjacent lands owned by 
the state consisting of the Summit county lakes and reservoirs of the Ohio 
canal, known as the Portage-Summit reservoirs, together with the Summit 
Lake • * • all situated in Summit county * * * are hereby dedi
cated and set apart forever for the use of the public, as public parks or pleasure 
resorts. The bodies of water mentioned in this section shall, in the order in 
which they are described be named and designated as follows: 'Buckeye Lake,' 
'Indian Lake,' Lake St. Mary's,' 'The Portage Lakes,' and 'Lake Loramie'." 

So that the Summit Beach Park Company is correct in its contention that the 
lands so leased to said Ira M. Miller are merely a part of a state park. The question 
now is as to whether these lands can be leased for any purpose whatever. 

Section 470 G. C. provides as follows: 

"The lakes named in the preceding section shall, at all times, be open 
to the public as resorts for recreation and pleasure, including hunting, fishing 
and boating, but the privileges of hunting and fishing shall be subject to the 
fish and game laws of the state, and the boating privileges shall be subject to 
the rules and regulations prescribed by the superintendent of public works." 

But section 471 G. C. reads as follows: 

"Section 471. No state lands, in or adjacent to Buckeye Lake, Indian 
Lake, Lake St. Marys, or Portage Lakes shall ever be sold, but the superin
tendent of public works may lease such lands, including marginal strips and 
marsh lands around said lakes, the outer slopes of artificial embankments, 
islands, borrow pits and state lands adjacent thereto as he deems proper 
under the laws governing the leasing of canal lands." 

From the provisions of these sections it is my opinion that even though the lands 
in question do belong to a state park, yet they may be leased under the same terms 
and conditions as canal lands may be leased. 

From all the above it is my opinion that there is no ground upon which the state 
of Ohio would be justified in cancelling the lease in question and holding it to be void 
and of no effect. 

I am of the opinion that if any one has any remedy against said Ira M. 1\.filler for 
his alleged false representations, it is The Summit Beach Park Company, under and 
by virtue of its assignment from said Snyder and Rampanelli. 

Very truly yours, 
JOSEPH M0GHEE, 

Attorney-General. 
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626. 

TRUSTEES OF COUNTY CHILDREK'S HO::\IE-THREE MEMBERS OF 
SAME POLITICAL PARTY-THIRD liDIBER DE FACTO OFFI
CER-ACTS ARE BIXDING-HO:\IE :\IAY RECEIVE SUPPORT 
FROM COMMISSIONERS, ALTHOUGH XOT EN"DORSED BY 
STATE BOARD OF CHARITIES. 

The board of trustees of a county children's home is composed of three nMm
bers of one political party and one member of another instead of two members 
of each party, as the statute provides. HELD, That while the third member of 
one political party was ineligible for the appointment, he is nevertheless a de facto 
(lfflcer and his acts mtd the acts of the board are bindiug. 

Also held, that the fact that the slate board of charities has refused tr 
endorse this cou11ty children's home does 110! prevent the county commissioners 
from letrding financial support to this institution. 

CoLUMBus, Omo, September 19, 1917. 

HoN. GEO. E. BARCH,· ]11ve11ile l11dge, Waverly, Ohio. 
DEAR SIR :-I have your letter of August 28, 1917, as follows: 

"The Board of State Charities in session February 6, 1917, refused 
to renew the endorsement of the Pike County Childrens' Home and under 
Section 1352-1, General Code, the juvenile court is not permitted to com
mit dependent or neglected children to said home. I am besieged every 
few days with persons desiring to obtain admission to the Home by 
friends of dependent and neglected children and the situation has be
come distressing to the court. The present Board of Trustees is com
posed of three members of one political party and one from the other 
and they are still making contrac-ts ancl disbursing money just a~ they 
did when the institution was recognized by the State Board of Charitit"'· 
\Vill you please give me your opinion on the following questions: 

" ( 1) Is the Board of Trustees. a legal board? 
"(2) If not, are the actions of the board legal and binding? 
"(3) Have the county commissioners authority to make a levy for 

the support and maintenance of the institution?" 

Sections 1352-1 and 3081 of the General Code read as follows: 

"Sec. 1352-1: Such board shall annually pass upon the fitness of 
every benevolent and correctional institution, corporation and associa
tion, public, semi-public, or private as receives, or desires to receive and 
care for children or places children in private homes. Annually at such 
times as the board shall direct, each such institution, corporation or 
association, shall make a report, showing its condition, management and 
competency, adequately· to care for such children as are, or may be com
mitted to it or admitted therein, the system of visitation employed for 
children placed in private homes, and such other facts as the board re
quires. \Vhen the board is satisfied as to the care given such children, 
and that the requirements of the statutes covering the management of 
such institutions are being complied ·with, it shall issue to the associa
tion a certificate to that effect, which shall continue in force for one 
year, unless sooner revoked by the board. Ko child shall be committed 
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by the juvenile court to an association or institution which has 
not such certificate unrevoked and received within fifteen months next 
preceding the commitment. A list of each certified institution shall be 
sent by the board of state charities, at least annually, to all courts act
ing as juvenile courts and to all associations and institutions so ap
proved. Any person who receives children or receives or solicits money on 
behalf of such an institution, corporation or association, not so certified, 
or whose certificate has been revoked, shall be guilty of a misdemeanor and 
fined not less than $5.00 nor more than $500.00. 

"Sec. 3081 : When the necessary site and buildings are provided by the 
county, the commissioner shall appoint a board of four trustees, as fol
lows: One for one year, one for two years, one for three years, and 
one for four years, from the first l\Ionday of March thereafter. Not 
more that two of such trustees shall be of the same political party. An
nually thereafter on the first Monday of March, the county commissioners 
shall appoint one such trustee, who shall hold his office for the term of four 
years and until the succe,sor is appointed and qualified." 

It will be noted that section 3081 provides in part that "no more than two 
such trustees shall be of the same political party." From your statement three of 
the four members of the board belong to one political party and it is evident 
that the last of these three members appointed should not have been appointed, 
but that a member of some other political party should have been named. Some 
of the authorities hold that a provision such as is found in section 3081, to the 
effect that "not more than two of such trustees shall be of the same political 
party." is simply directory while others hold the provision to be mandatory. 

In 29 Cyc, 1378, it is stated: 

"The general provisions in the state constitutions prohibiting 'tests' for 
holding office are usually so construed as to. prevent the requirement by 
the legislature of religious and political qualifications. But a statute 
which provides for a board or commission of a certain number, no more 
than a certain proportion of whose members shall belong to the same 
political party, is not regarded as providing a political qualification. It is 
doubtful if such a provision would be enforced by courts." 

However, I do not think it is necessary to discuss this question in this 
opinion. The qualifications of only one member of the board of trustees are 
in dispute. The other three members of the board, from all that appears, have 
been regularly appointed and the qualifications of the fourth member, who should 
have been of another political party, are only important when acts of the board 
depending upon his vote are under consideration. Even then these acts would 
be held valid, since he is undoubtedly a de facto officer. The authorities hold that 
the prime requisites in constituting a de facto officer is the existence of a de jure 
office. In the case submitted by you this p;·ime requisite is present, since as a 
matter of law there is and should be a tribunal known as the board of trustees 
of the children's home. 

The second requisite constituting a person an officer de facto is actual pos
session of the office. In the present case no one, other than the four trustees 
appointed, is assuming to act as a member of the board of trustees and your 
letter certainly indicates that this trustee is in possession of the office. The next 
requisite of a de facto officer is found in the rule that his possession must be 
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under color of title. There can be no question about the existence of this re
quisite in the case submitted, since his appointment is sufficient color of title. 

From the above will be seen that while one of the trustees of the children's 
home may be ineligible to the office he holds, he is nevertheless a de facto 
officer and his acts are not subject to collateral attack, and until his right to 
hold the office has been denied by the courts in some direct proceeding, his acts 
as trustee of the county children's home will undoubtedly be valid. 

Answering your third question, I take it that you mean to inquire whether 
county commissioners may levy a tax for the maintenance of the children's home 
which the board of state charities has refused to endorse. 

Section 3105 G. C. provides: 

"At their regular quarterly meeting at which such estimate is pre
sented to them, the commissioners shall carefully examine the estimate, 
and if, in their judgment, it is reasonable and ratably within the assess
ment for the support of the home for the current year, or so much thereof 
as they deem reasonable and within such assessment, the board of com
missioners shall allow and approve, and shall appropriate and set apart 
such amount for the use of the home. Upon the order of the trustees 
of the home, the county auditor shall draw his warrant upon the county 
treasurer, who shall pay such warrant from the fund so appropriated and 
set apart." 

In an opinion rendered by my predecessor, Edward C. Turner, to Ron. A. C. 
McDougal, Prosecuting Attorney, Woodsfield, Ohio, on March 27, 1916, and found 
m Opinions of the Attorney General for 1916, Vol. 1, p. 573, Mr. Turner held: 

"Refusal of the board of state charities to renew its certificate to a 
county children's home, as provided in section 1352-1 G. C., 103 0. L., 865, 
does not operate to prohibit the county auditor issuing his warrants on 
vouchers drawn agaimt funds appropriated for the support of such 
home, to pay bills incurred after the expiration of the former certificate 
of the state board of charities." 

In that opinion Mr. Turner, after quoting section 3105 and section 1352-1 G. C., 
both herein quoted above, said: 

"These sections impose a limitation upon the power of the juvenile 
court to commit children to a children's home which does not have· such 
certificate unrevoked and received within fifteen months next preceding 
the commitment, and upon the power of the trustees or superintendent 
of the home to receive children either by way of commitment by a court 
or otherwise, but do not in terms impose any limitation upon the duty of 
the commissioners to appropriate funds for the support of the institution, 
.md of the auditor to issue warrants upon vouchers issued against such 
dppropriation by the trustees as provided in section 3105 G. C., supra. 
Not only is there no specific inhibition against the same, but there is 
no provision for the disposition of children already in the home, and this 
strengthens the view that it was not the intention of the legislature that 
the refusal of the board of state charities to certify, should require that 
a county children's home should not be further supported by the county 
for the benefit of children already there. 

"I am therefore of the opinion that the refusal of the board of state 
charities to issue its certificate to the ::\Ionroe county children's home, 
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as provided in section 1352-1 G. C., supra, does not operate to prohibit 
the auditor from issuing his warrants on vouchers issued by the trustees 
of the children's home against the appropriation made by the commissioners 
for the use of such home, to pay bills contracted since the expiration 
of the last certificate issued to such home by the board of state charities." 

I agree with the reasoning in this opinion and would therefore advise you 
that the fact that the board of state charities has refused to endorse the chil
dren's home of your county will not in any way affect the right of the county 
commissioners to levy taxes for the future maintenance of this institution. 

627. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

WHEN CLERKS, ETC., HAVE RECEIVED COMPENSATION IN ADDI
TION TO THAT ALLOWED BY COMMISSIONERS-NOT AUTHOR
IZED BY COMMON PLEAS COURT-COURT CANNOT AFTER
WARD AUTHORIZE SUCH PAYMENT BY NUNC PRO TUNC 
ENTRY. 

When a county auditor has issued his warrant to clerks, assistants or deputies 
nf county officers, covering compensation to them in addition to the amount al
lowed by the county commissioners to such county officers for clerk hire, etc .. 
without such additional allowance having been authorized by the comnzon pleas 
court, as provided in section 2980-1 G. C., s1tch court cannot afterward authorize 
the payment of such additional compensation by a nunc pro tunc entry. 

CoLUMBUS, OHIO, September 19, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbtts, Ohio. 

GENTLEMEN :-I have your letter of August 28, 1917, as follows: 

"vVe desire to call your attention to an opinion of Hon. Timothy S. 
Hogan at page 200 of Vol. 1 of the Annual Reports of the Attorney 
General for 1913, as to findings to be made by the examiners of this bureau 
in instances of excess payments over and above the allowances made by 
the county commissioners for clerk hire in the offices of the officials men
tioned in the county officers' salary law; also to an opinion of Hon. 
Edward C. Turner at page 703 of Vol. 1 of the Opinions of the Attorney 
General for 1915, which fully sustains Mr. Hogan's opinion in all par
ticulars. 

"The examiners of this bureau, in accordance with instructions con
formable to the opinions referred to above, have been maki1ig findings 
for recovery of excess payments for clerk hire, but in many instances after 
findings have been so made, judges of courts of common pleas have caused 
so-called nunc pro tunc entries to be placed upon the journals of their 
courts for the purpose of nullifying the findings so made by the state 
examiners. 

Query: Does such entry, if made in any year subsequent to the time 
when additional allowance should have been made by the court, as 
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provided by section 2980-1 G. C., even though the order directs that said 
entry be entered as of a date within the year when said allowance should 
have been made, cure the defect?" 

Section 2960 and 2980-1 G. C. read: 

"Sec. 2980: On the twentieth of each X ovember such officer shall 
prepare and file with the county commissioners a detailed statement of 
the probable amount necessary to be expended for deputies, assistants, 
bookkeepers, clerks and other employes, except court constables, of their 
respective offices, showing in detail the requirements of their offices for the 
year beginning January 1st next thereafter with the sworn statement of 
amount expended by them for such assistants for the preceding year. Not 
later than five days after the filing of such statement, the county commis
sioners shall fix an aggregate sum to be expended for such period for 
the compensation of such deputies, assistants, bookkeepers, clerks or other 
employes of such officer, except court constables, which sum shall be 
reasonable and proper, and shall enter such finding upon their journal." 

"Sec. 2980-1: The aggregate sum so fixed by the county commis
sioners to be expended in any year for the compensation of such deputies, 
assistants, bookkeepers, clerks or other employes, except court constables, 
shall not exceed for any county auditor's office, county treasurer's office. 
probate judge's office, county recorder's office, sheriff's office, or office of 
the clerk of the courts, an aggregate amount to be ascertained by computing 
thirty per cent on the first two thousand dollars or fractional part thereof, 
forty per cent on the next eight thousand dollars or fractional part thereof 
and eighty-five per cent on all over ten thousand dollars, of the fees, costs, 
percentages, penalties, allowances and other perquisites collected for the 
use of the county in any such office for official services during the year 
ending September thirtieth next preceding the time of fixing such aggre
gate sum; provided, however, that if at any time any one of such officers 
require aclditional allowances in order to carry on the business of his office, 
said officer may make application to a judge of the court of common pleas 
of the county wherein such officer was elected; and thereupon such judge 
shall hear said application and if, upon hearing the same said judge shall 
find that such necessity exists, he may allow such a sum of money as· he 
deems necessary to pay the salary of such deputy, deputies, assistants, 
bookkeepers, clerks or other employes as may be required, and thereupon 
the board of county commissioners shall transfer from the general county 
fund, to such officers' fee fund, such sum of money as may be necessary 
to pay said salary or salaries. 

"Notice in writing of such application and the time fixed by such 
judge for the hearing thereof shall be served by the applicant, five days 
before said hearing upon the board of county commissioners of such 
county. And said board shall file in said proceeding their approval or 
disapproval of the allowance asked for and shall have the right to appear 
at such hearing and be heard thereon; and evidence may be offered. 

"When the term of an incumbent of any such office shall expire within 
the year for which such an aggregate sum is to be fixed, the county com
missioners at the time of fixing the same shall designate the amount of 
such aggregate sum which may be expended by the incumbent and the 
amount of such aggregate sum which may be expended by his successor for 
the fractional parts of such year." 
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These statutes were considered by the court in !11 Re Application of Diemer, 
17_ 0. N. P. (n. s.) 369; 25 0. Dec. N. P. 517: The court said at page 523: 

'We think these sections when construed in the light of the entire act, 
and the purpose and intendment thereof, enjoin upon the county commis
sioners grave duties, powers and responsibilities, which they must exercise 
with care and deliberation to the end that the public funds be not dissi
pated, or the public service injured by any act of commission or omission 
of duty on their part. 

"This construction is consistent with the intent and purposes of the 
salary act, and is necessary to give effect to the duty and power conferred 
upon the county commissioners to regulate and limit the expenditure of the 
public funds to the actual needs of the public service. It also harmonizes 
the duties and powers conferred by the enactment, and does no violence 
to the rights and privileges of the county officer prescribed by section 2981, 
to appoint and employ deputies, etc., and to fix their compensation. 

"Such officer may appoint and employ deputies, etc., only when the 
county commissioners or the court, in a proper case for such purpose, 
have made an allowance therefor. The provisions of this section, that such 
officer may fix the compensation of such deputies, etc., means that which 
has been ordered and prescribed by the county commissioners, or the court. 

"If we are correct in our interpretations of these statutes, then it fol
lows that there can be no deficiency in the fund provided for compensating 
the deputy of the applicant. 

"In any event, it is clear that there can be no deficiency in the fund 
allowed by the county commissioners and the former judge of this court 
for the month of July as claimed by the applicant, for the reason that the 
mandatory provisions of section 2981 require that the compensation of 
deputies appointed or employed by a county officer can be paid, to such 
deputy in equal monthly installments only upon the warrant of the county 
auditor. 

"The county auditor is not authorized to issue a warrant for such com
pensation to deputies and clerks, except in conformity to the allowance 
made by the county commissioners or the court, if any, under the pro
visions of sections 2980, 2980-1 and 2981 G. C., and upon such deputy 
or clerk having first complied with the provisions of section 2988 G. C. 

"The provisions of section 2981 G. C., that county officers may employ 
necessary deputies, etc., and fix their compensation, does not create a 
liability against the county if no allowance or compensation has been fixed 
by the county commissioners or the court under the provisions of the 
statutes. Halpin v. Cincinnati, 3 Dec. Re 58 (2 Gaz. 386) ; Lease, In re, 2 
Circ. Dec. 386 (4 R. 3); Strawn v. Columbia Co. (Comrs.) 47 Ohio St 
404, 408 (26 N. E. Rep. 635); Clark v. Lucas Co. (Comrs.) 58 Ohio St. 
107 (50 N. E. Rep. 356); Butler Co. (Comrs.) v. Williver, 5 Circ. Dec. 
569 (12 R. 440); Clerk v. Lucas Co. (Comrs.) 4 Dec. 318 (3 N. P. 112); 
Reeves v. Griffin, 4 Dec. 461 (29 Bull. 281). 

"The broad discretionary and administrative or governing power con
ferred upon the county commissioners by the salary enactment, as we have 
shown, is not an arbitrary one. The county commissioners must act 
in reference to it with legal and not arbitrary discretion in the bestowal 
or refusal of the public funds to the Yariotls county officers for clerk or 

deputy hire. * * * 
"As stated heretofore, the contention of the applicant in this proceed-
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ing is that this provision clothes the judge with ministerial and discre
tionary duties only, and in consequence such judge may allow or not allow 
the sum asked in this instance at his pleasure. 

"\\'ith such conclusion this court is unable to agree. \Vithout extend
ing this opinion with a re\·iew and citation of the numerous authorities 
upon this point, it is sufficient to say that, in the opinion of this court, the 
duties enjoined by this statute upon the court or judge are not ministerial 
in any sense, but that such statute confers a clear and unequivocal judicial 
power which must be exercised in a judicial capacity. This being true, 
it follows that the facts of each case must warrant an allowance, or none 
can be ordered. 

''\\'hat facts or circumstances then should be shown to justify the court 
or judge in making an additional allowance under this section of the act 
in question? 

"Vve have already pointed out the intent and purpose of this enact
ment, as well as the rule of construction to be applied in construing the 
same, and we think that a proper interpretation of this provision constrains 
us to hold, and we do hold, that an additional allowance under it should 
be ordered only when a necessity for the good of the public service is 
reasonably and clearly shown to exist, and that the county commissioners 
are without authority to meet the exigency. And in such cases as it is so 
shown, that a necessity for the good of the public service exists, and that 
the county commissioners have acted unreasonably and abused the power 
conferred upon them in the premises. Neither of these contingencies is 
shown to exist in the proceeding at bar. It follows that the application 
must be denied." 

The question you now ask is, whether the court of common pleas may make a 
nu11c pro tu11c entry, making the county officer an additional allowance to pay 
the salary of clepnties, assistants, clerl<s or other employes. In other words, can 
a common pleas court make an order for such allowance and date it back so as 
to make it appear of record that said order was made by the court prior to the 
payment of such compensation to such assistants, when in fact no such order 
was made. 

In 29 Cyc., p. 1516, it is said : 

"An order can be entered llllllc pro tu11c to make a record of what was 
previously done by the court, ahhough not then entered; but where the 
court has wholly omitted to make an order, which it might or ought to have 
made, it cannot afterward be entered Hlii!C pro tunc." 

In Tarbet v. Coffin, 6 Ohio, p. 34, it was stated: 

"After the close of the term, it is holden that the court can enter no 
order HIIHC pro tunc, unless one was actually made, and omitted to be 
entered. 1 Ohio 375; * * *" 

In Printing Company v. Green, 52 0. S. 487, it was held: 

"The province of a IIIIIIC pro tu11c entry is to correct the record of the 
court in a cause so as to make it set forth an act of the court, which 
though actually dpne at a former term thereof, was not entered upon the 
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journal; and it cannot lawfully be employed to amend the record so as to 
make it show that some act was done at a former term, which might or 
should have been, but was not, then performed." 

It will be noted that section 2980-1 G. C. provides for a hearing on the appli
cation and that a notice in writing of such application and the time fixed for the 
hearing shall be served by the applicant five days before said hearing upon the 
board of county commissioners. The statute also provides that the board of 
county commissioners shall file in said proceeding their approval or disapproval 
of the allowance asked for and . shall have the right to appear at such hearing 
and be heard thereon; and evidence may be offered. 

The nunc pro tunc entries which you refer to would make it appear that all 
these things had been done as provided by statute, when in point of fact no 
one of them has been done. 

In the light of the above authorities it is plain that a mmc pro tunc entry 
cannot be employed to perform such function. It is therefore my opinion, in 
direct answer to your question, that no such nunc pro tunc entry in the common 
pleas court affects in any way the findings referred to. 

628. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

THIRTY-THREE AND ONE-THIRD PER CENT ASSESSMENT LIMITA
TION-PROVIDED FOR IN SECTION 3819-IN DETERMINING 
SAME-VALUE OF LAND AND IMPROVEMENTS SHOULD BE 
CONSIDERED. 

The actual value of a lot or parcel of land which is used in determining the 
assessment limitation of thirty-three and one-third per cent., as contained in sec
tion 3819 G. C., has reference to both the lot or parcel of ground proper and any 
improvement or buildings that are located thereon and considered, in legal con
templation, a part of the realty. 

CoLUMBUS, OHIO, September 19, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your communication in which you request my opinion 

upon the following matter: 
Section 3819 G. C. provides: 

"In no case shall there be levied upon any lot or parcel of land in 
the corporation any assessment or assessments for any or all purposes 
within a period of five years, to exceed thirty-three and one-third per cent 
of the actual value thereof, after improvement is made." 

We also call your attention to court decision, 51 0. S. 390. 

"Question: In ascertaining the limitation of thirty-three and one
third per cent, is the value of the lot only to be taken into Consideration, 
or the value of the lot or any buildings thereOn?" 
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Section 3819 G. C. reads, in part, as follows : 

"The council shall limit all assessments to the special benefits con
ferred upon the property assessed, and in no case shall there be levied 
upon any lot or parcel of land in the corporation any assessment or 
assessments for any or all purposes, within a period of five years, to 
exceed thirty-three and one-third per cent of the actual value thereof 
after improvement is ·made. * * *" 

The identical question that you submit for my opm10n was presented to our 
Supreme Court for its consideration in the case of Findlay v. Frey, 51 0. S.: 390, 
which is cited by you in your communication. The assessment limitation pro
vision that was before our court of last resort in that case for interpretation was 
contained in section 2270 R. S., which read, in part, as follows: 

"In municipal corporations other than cities of the first class, or 
in · corporated villages in counties containing a city of the first grade of 
the first class, the tax or assessment specially levied and assessed on any 
lot or land for any improvement shall in no case, except as provided in 
section twenty-two hundred and seventy-two, amount to more than twenty
five per centum of the value of the property as assessed for taxa
tion. * * *" 

Paragraph 1 of the syllabus in Findlay v. Frey, supra, reads: 

"Under section 2270, Revised Statutes, the value of the lot or land, 
with the improvements, as assessed for taxation, is to be taken in determin
ing the limit to which it may be assessed for the improvement of a street 
on which it abuts, whether made by the foot front or otherwise." 

And the opinion, at p<1gf's 400 and 401, the court says: 

"The principal objection urged to the validity of the assessments made 
upon the property of the plaintiff below is, that in the aggregate, they 
exceed the amount that can lawfully be ass.essed upon her property in 
any period of five years. Section 2270, Revised Statutes, provides that 
the assessment shall in no case amount to more than twenty-five per centum 
of the value of the property as assessed for taxation; and section 2283 
further provides that special assessments, whether by the front foot or 
otherwise, shall be so restricted, that the same territory shall not be 
assessed for making two different streets, within a period of five years 
in such amounts that the permitted maximum assessment will be ex
ceeded thereby. Now, it is contended, from a construction, placed on the 
language of section 2264, Revised Statutes, taken in connection with the 
provisions of section 2790, fixing the duties of district appraisers of real 
estate, that the language, 'the value of the property assessed for taxa
tion,' contained in section 2270, means the value of the land simply, without 
its improvements ; because, by section 2264, the council, preparatory to 
ordering an improvement to be paid for by an assessment on the foot 
front or otherwise, is, by ordinance, required to set forth 'specifically the 
lots and lands to be assessed,' and that it appears from section 2790, that 
lots and lands are, for the purpose of taxation, appraised separately from 
the improvements upon them. We are unable to collect any such intentioq 
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from the statutes referred to. The statutes upon the subject have been 
in force, substantially as they are now, for a great many years, and this 
is the first time the question has been raised or mooted. The practice 
has been uniformly the other way; and, as we think, in conformity to the 
real intention of the legislature. Ordinarily, in legal contemplation, where 
a lot or tract of land is mentioned or described, it includes, without more, 
all the improvements upon it, constituting part of the realty; so that the 
description of the lots and lands to be assessed, required by section 2264, in
cludes the improvements thereon for the same purpose; and it is one
fourth the value of the lot or land as assessed for taxation, that is to 
furnish the limit to the assessment that can be mabe thereon under the pro
visions of section 2270. The provisions of section 1790 han, as we think, 
no reference to, or connection whatever with the subject of assessments; 
nor were the statutes regulating assessments made with any reference to 
this section. It requires the assessor to obtain a pertinent description of 
each tract and lot of real property in his district, and note on his plat 
book separately the value of dwelling houses, mills, etc., exceeding the 
value of a hundred dollars which shall be carried out as a part of the value 
of such tract; and this is its value as assessed for taxation, and on which 
taxes are in fact levied. The purpose of requiring the value of the im
provements to be separately stated, was, in case of their destruction by fire 
or other agent, to furnish a basis for the taxation of the land, until the next 
decennial appraisement. It will not be claimed that a street improvement 
is of no v:alue to the improvements on the abutting property; indeed, its 
chief value is to such improvements, increasing as it does, the owner's 
convenience in the enjoyment of his improvements." 

In so far as the question that you submit is concerned, I do not understand 
that the language used in Section 3819 G. C. has any different meaning than that 
used in old Section 2270 R. S. It is true that under the present section the 
limitation is based upon actual value of the property, while under the former 
section the maximum assessment was based on the value of the property as 
assessed for taxation. This difference, however, is only one of kind of value 
and does not have any bearing on what makes up the property that is to be valued. 
Even if it should be considered that the change in language had some effect, 
it would strength~n the conclusion reached by the court in the above mentioned 
case rather than weaken it, since the elimination of the words "as assessed for 
taxation" destroys the main premise upon which the contention of the defendant 
in error was based. 

I therefore advise you that it is my opinion that the actual value of a lot or 
parcel of land which is used in determining the assessment limitation of thirty
three and one-third per cent, as contained in Section 3819 G. C., has reference 
to both the lot or parcel of ground proper and any improvement or buildings that 
are located thereon and considered, in legal contemplation, a part of the realty. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 
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629. 

APPROVAL-COXTRACT FOR \\'ORK TO BE DOXE AT OHIO SOL
DIERS' AXD SAILORS' ORPHAXS' IIO~lE AT XEXIA, OHIO. 

Cow:.rBcs, 0Hro, September 19, 1917. 

Board of Trustees, Ohio Soldiers' and Sailor's' Orphans' Home, Xenia, Ohio. 
GENTLDIEN :-A member of your board of trustees has presented to us various 

contracts entered into by your hoard with various contractors for work to be 
done at the Ohio Soldiers' and Sailors' Orphans' Home at Xenia, Ohio, for 
approval. 

I have carefully examined said contracts and the bonds accompanying the 
same and find said contracts and bonds to be in accordance with law and have 
approved the same. Said contracts are as follows: 

1. Contract entered into on July 25, 1917, between your board and 
The \Veinman Pump ::\Ianufacturing Company of Columbus, Ohio, for 
the construction, erection and furnishing of two electric pumps for the sum 
of $5, 110.00. 

2. Contract entered into on August 14, 1917, between your board 
and the H. \V. J ohns-~Ianville Company, Cleveland, Ohio, for the fur
nishing of the necessary conduit shell, filling, roll frames, pipe rollers, 
and 4-inch open joints underdrain in connection with the J-M Sysetm of 
Underground Steam Pipe Insulation, in the sum of $5,502.98. 

3. Contract entered into on August 16, 1917, between your board and 
The Alberger Heater Company of Cincinnati, Ohio, for the furnishing 
of two Alberger Heaters, in the sum of $6,670.00. 

4. Contract entered into on August 14, 1917, between your board 
and The Keasbey & ::\Iattison Company, of Ambler, Pa., for the erection 
and complete installation of steam pipe cm·erings, in the sum of $6,734.00. 

5. Contract entered into on August 4, 1917, between The Graves & 
Marshall Company, doing business as The ~Ioffat Feed \Vater Heater & 
Purifier Company, of Dayton, Ohio, for the furnishing of two ~Ioffat 
Feed \Vater Heater, Purifier and Oil Extractors, in the sum of $4,800.00. 

The Auditor of State has certified that the money t1ecessary for the payment 
of the price stipulated in the various contracts is available for the purposes of 
said contracts. I have this day filed said contracts with the Auditor of State. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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630. 

OFFICES INCOMPATIBLE-SECRETARY SINKING FUND TRUSTEES 
AND DEPUTY CITY AUDITOR. 

When council has authorized the trustees of the sinking fund of a city to elect 
a secretary, the person who holds the position of deputy au<iitor ia said' city may> 
not be elected secretary of the board ·of trustees of the sinking f1.1nd of said city, 
qualify as such and receive separate compensation therefor and at the same time 
continue to act as deputy auditor since it would be incompatible with the laft:Jr 
position to do so. 

CoLUMBUS, 0Hro, September 19, 1917. 

Bureau of Inspectio1~ and SuperviS!ion of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication in which you submit for my opinion 
the following request: 

"May a deputy city auditor act as secretary of the sinking fund trustees 
and receive compensation as secretary of the sinking fund trustees?" 

Section 4276-1 G. C. provides: 

"The auditor of any city may, when authorized by council ordinance, 
appoint a deputy who, in the absence or disability of the auditor, shall 
perform the duties of the auditor." 

A "deputy" is defined in Bouvier's Law Dictionary as 

"one authorized by an officer to exercise the office or right which the offi
cer possesses, for and in place of the latter." 

The foregoing section of the General Code authorizes and requires a deputy 
city auditor to perform the duties of the city auditor in the event of the absence 
or disability of the latter. In other words, under certain conditions the deputy 
acts for and in the place of the auditor. It is probable that the contingency 
upon the happening of which the occupant of the subordinate position exercises 
the functions of his superior will arise at various times and the possibility of its 
occurrence was the cause no doubt for the enactment of the above provision. 
The situation then, is that the deputy must hold himself in readiness at all times 
to act for and in the stead of the principal officer and must be qualified in the 
same way and to the same extent as the latter. Hence, if the person who fills 
the office of city auditor is disqualified by reason thereof from holding some other 
office or position, it would seem to follow clearly that the one who acts as his 
deputy would be likewise prohibited from doing so. 

Such a premise having been established it becomes necessary to consider 
the right of a person holding the office of city auditor to act at the same time 
as secretary of the sinking fund trustees and draw compensation therefor. 

Section 4509 G. C. provides. 

"The trustees of the sinking fund, immediately after their appointment 
and qualification, shall elect one of their number as president and another 
as vice-president, who, in the absence or disability of the president, shall 



ATTORNEY -GENERAL. 1745 

perform his duties and exercise his powers, and ~uch secretary, clerks or 
employes as council may provide by an ordinance which shall fix their duties, 
bonds and compensation. \Vhere no clerks or secretary is authorized, the 
auditor of the city or clerk of the village shall act as secretary of the 
board." 

In connection with section 4509, supra, one of my predecessors, Hon. Timothy 
S. Hogan, had under consideration the question of the right of the occupant of 
the city auditor's office to fill the position of secretary of the sinking fund trustees 
and draw separate compensation therefor in an opinion rendered under date of 
March 16, 1912, to Hon. G. T. Thomas, City Solicitor, Troy, Ohio, found in the 
Annual Report of the Attorney General for the year 1912, Vol. IT, page 1651. 
At page 1652 it was said: 

"The legislature has provided that under certain conditions the same 
person may be city auditor and secretary to the trustees of the sinking 
fund, at the same time. In such case the legislature has determined that 
the positions are not incompatible. 

"The case of Commonwealth vs. Tate, 3 Leigh's Rep. 802, (30 Va.) is 
an authority that incompatibility at common law may be removed by legis
lative enactment. 

"The syllabus reads: 
"'The office of deputy sheriff is incompatible with the office of justice 

of the peace, though by the statute law of Virginia the office of high 
sheriff is not so, and the acceptance of the office of deputy sheriff vacates 
the office of justice.' 

"The opinion was rendered by a divided court, ten favoring and eight 
against the opinion rendered. All agreed, however, that the incompatibility 
existing at common law as to the positions of justice of the peace and high 
sheriff had been removed by the legislative act. The difference in opinion 
arose as to whether the removal of incompatibility between the high 
sheriff and justice of the peace, extended by implication to the deputy 
sheriff. The majority of the court held that it did not. 

"The trustees of the sinking fund serve without compensation, and the 
detail work is performed by its secretary or clerk. 

"Section 4284, General Code, prescribes certain duties for the city 
auditor as follows: 

"'At the end of each fiscal year, or ofteuer if required by cou11cil, 
the attditor shall examine a11d audit the acco11nts of all officers and depart
mellts. He shall prescribe the form of accounts and reports to be ren
dered to his department, and the form and method of keeping accounts 
by all other departments, and, subject to the powers and duties of the state 
bureau of inspection and supervision of public office, shall have the in
spection and revision thereof. Upon the death, resignation, removal or 
expiration of the term of any officer, the auditor shall audit the accounts 
of such officer, and if such officer be found indebted to the city, he shall 
immediately give notice thereof to council and to the solicitor, and the 
latter shall proceed forthwith to collect the indebtedness.' 

"By virtue of this section the city auditor is required to audit the 
accounts of the trustees of the sinking fund and of their clerk or sec
retary. 

"The rule of incompatibility of office is laid down in the case of 
State ex rel. v. Gebert, 12 Cir. Ct. X S. 273, by Dustin J., when he says 
on page 275 of the opinion: 
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" 'Offices are considered incompatible when one is subordinate to, or 
in any way a check upon the other; or when it is physicalJy impossible 
for one person to discharge the duties of both.' 

"The city auditor is required to audit the accounts of the secretary 
of the sinking fund commission. He therefore acts as a check upon that 
position. The two positions, unless the statutes otherwise provide, are 
incompatible. 

'The statute does not authorize the trustees to appoint the city auditor 
as their clerk or secretary. The statute authorizes the city auditor to act 
as such secretary only when council has not authorized a clerk or sec
retary for the sinking fund commission. The authority to act as such sec
retary should be limited to the conditions prescribed in the statute and 
should not be extended to permit the city auditor to be appointed as such 
secretary or clerk where council had authorized a clerk or secretary." 

My immediate predecessor, Hon. Edward C. Turner, reached a similar con
clusion in an opinion rendered to your Bureau under date of ]\•larch 23, 1916, 
found in the Opinions of the Attorney General for the year 1916, Vol. I, page 509. 

I concur in the reasons contained in the above quotation and in the conclusions 
reached in said opinions. 

In view of alJ the foregoing I ad,·ise you it is my opinion that when council 
has authorized the trustees of the sinking fund of a city to elect a secretary 
the person who holds the position of deputy auditor in said city may not be 
elected secretary of the board of trustees of the sii1king fund of said city, qualify 
as such and receive separate compensation therefor and at the same time con
tinue to act as deputy auditor since it would be incompatible with the latter posi
tion to do so. 

631. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMISSIONERS-MAY HIRE SURVEYOR'S AUTOMOBILE 
FOR HIS OWN USE ON OFFICIAL BUSINESS. 

This opinion only passes upon the power of Coltlttj• Commissioners to /tire 
surveyor's machi11e for his oum use upon official business. 

County commissioners may enter into a contract to hi.ve a machine owned 
by the county surveyor, for the use of said surveyor and his assistants in the per
for11lance of their official duties. 

CoLUMBus, 0Hro, September 19, 1917. 

HaN. HARRY S. CoRE, Prosecuting Attorney, Ottowa, Ohio. 

DEAR SIR :-I am in receipt of your communication of September 6, 1917, 
wherein you request my opinion on the following statement of facts: 

"* * * The question is, (referring to section 7200 G. C., 107 0. L. 
115) whether or not the county commissioners may hire a machine owned 
by the county surveyor, for the use of said surveyor and his assistants, 
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making an agreement with him at so much per mile, the county surveyor 
to furnish said machine and pay all expenses of running and upkeep of the 
same while used by the said county surveyor and his assistants in the per
formance of his duties for the county. 

"If such an arrangement cannot be made with the county surveyor 
to pay him for the use of his own machine for the services above referred 
to at a fixed price per mile, may the commissioners make any contract 
with him for the use of his automobile whereby he may be pairl- for the 
expense of running and upkeep of the machine while in such ser
vice? * * *'' 

You call my attention to Opinion X o. 1161, rendered by my predecessor Hon. 
Edward C. Turner on January II, 1916, found in Vol. I of the Opinions of the 
Attorney General for 1916, p. 11. :\Ir. Turner then had before him practically 
the same question you submit in your inquiry-that is, whether or not a highway 
superintendent could be compensated for the use of his automobile in the per
formance of his official duties. At the time this opinion was rendered, there 
was no express authority under the statutes, giving the county commissioners, the 
right to purchase or hire an automobile or other conveyance for the use of a 
highway superintendent. This opi~ion was based on section 7181 G. C., which 
at that time provided in part as follows: 

"Sec. 7181. '-' ·~ * Such compensation shall be paid out of the 
county treasury in the same manner as the salary of county officials is 
paid. In addition thereto, the county highway superintendent and his 
assistants, when on official business, shall be paid out of the county treasury, 
their actual necessary traveling expenses, including livery, board and 
lodging. * * *" 

Under the above quoted section the county commissioners had absolutely 
nothing to do with the making of the contract for the conveyance of said high
way superintendent when engaged on his official business, but it was necessary 
for the superintendent to make such contract himself. 

l\Ir. Turner, in the opinion above referred to, held as follows (p. 12) : 

"In other words, while the county commissioners or county highway 
superintendent may not, under the law, purchase an automobile for the 
use of the county highway superintendent, and pay for the same from 
public funds, and while the county highway superintendent, being charged 
with the duty of providing himself with transportation when engaged on 
official business, may not deal with himself and includ.e in his expense 
accounts compensation for the use of his own automobile, yet if the county 
highway superintendent is the owner of an automobile and uses the same 
in traveling about the county on official business, he may include in his 
expense accounts and the county commissioners may allow to him the 
actual and necessary expenses incident to the maintenance and operation 
of the automobile during the time the same is used in the public business 
of the county." 

The opinion was based on the ground that the principles of public policy pro
hibit a public official, charged with the duty of making an expenditure on behalf 
of the public, from dealing with himself. 

You will note, therefore, that although practically the same question was put 
to :O.fr. Turner in the above opinion, as you raise by your inquiry, there is a distinc
tion between the two cases, arising from the fact that section 7200 G. C. has 
been amended (107 0. L. 115) since tjle above opinion was rendered. giving the 
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commissioners authority to hire or purchase automobiles or other conveyances 
for the use of the county surveyor; whereas, in the former case it was necessary 
for the highway superintendent himself to make the contract for conveyance. 
Said section 7200 reads in part as follows: 

"Sec. 7200. * * * The county commissioners may also at their dis
cretion purchase, hire or lease automobiles, motorcycles or other con
veyances and maintain the same for the use of the county surveyor and 
his assistants when on official business. * * *" 

This same distinction applies to the question decided by Mr. Turner in Opinion 
No. 618 under date of July 17, 1915, and found in Vol. II, Opinions of the Attor
ney General for 1915, p. 1260, which is referred to in your communication. 

:Mr. Turner simply had before him, in the two opinions above noted, the 
question of whether or not a public official could enter into a contract, for the 
expenditure of public funds, with himself; whereas, the question to be decided 
here is whether or not the commissioners may enter into a contract with the 
county surveyor for the hire of his machine ·for his own use upon official business. 

There is no statutory prohibition against the county com)llissioners entering 
into such a contract with the county surveyor. Therefore, the only ground upon 
which such a contract would be prohibited would be the one that such contract 
was against public policy. On this question, my predecessor, Mr. Turner, having 
before him the question of whether or not a person, employed as janitor at the 
court house by the commissioner, could be paid for auto livery conveying the sheriff 
or surveyor in the discharge of their respective official duties, and also the ques
tion of whether or not a person regularly employed as deputy sealer of weights 
and measures could be paid for like service, held, after deciding that there was 
no statutory prohibition against such ·contracts, in Opinion No. 625, found in Vol. 
II, Opinions of the Attorney General for 1915, p. 1276, as follows, said opinion 
bearing date July 20, 1915: 

"The general assembly of the state has recognized the danger in
volved in transactions of this same general character by the enactment 
of sections 12910 to 12914, inclusive, of the General Code, but has not 
seen fit to include this particular kind of a transaction. This danger 
was also recognized in an opinion by this department under date of June 
13, 1914, being opinion No. 978, in which it was held solely on the 
grounds of public policy that the sheriff could not pay his deputy livery 
hire for the use of an automobile owned by the deputy. However, the 
close relationship which exists between a sheriff and his deputy does 
not exist between a sheriff or county surveyor and a janitor or a deputy 
sealer of weights and measures . 

• "I am, therefore, of the opinion that, while such an arrangement as 
you describe should not be encouraged, it is not illegal or prohibited 
either by statute or on the grounds of public policy, provided of course 
that the rendition of such service by the janitor or deputy sealer of 
weights and measures does not interfere with the regular duties of such 
persons." 

In another opi~ion rendered by 1\Ir. Turner on November 17, 1916, No. 2049, 
found in Vol. 2, Opinions of Attorney General for 1916, p. 1800, he held as follows: 

"I see no legal objection t9 th~ commissioners entering into a contract 
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with the superintendent for the use of his automobile for the infirmary. 
It is recited in the resolution that the commissioners have been feeding 
a horse which they did not own in consideration of its use for the in
firmary, and I can see no objection to this as a method of providing 
proper and necessary conveyance for the infirmary. I know of no statute, 
rule or policy of law which operates as an inhibition against the county 
commissioners hiring a horse or automobile or other conveyance from 
the superintendent of the county infirmary at a fair and reasonable price 
therefor. There is no relationship between them that would prevent 
them from dealing with each other at arm's length. 

"A contract for the use of an automobile for the county infirmary 
is not a contract for the purchase of property, or supplies for the use of the 
county within the meaning of sections 12910 and 12911 G. C., which make it 
a criminal offense for any person holding an office of trust or profit or as 
agent, servant and employe of such office or board of such officers to be in
terested in a contract for the purchase of property, supplies or fire insur
ance for the use of the county, township, etc." 

I agree with the above opinion of my predecessor and see no reason why 
the county commissioners could not enter into a contract with the county sur
veyor, under authority of section 7200 supra, for the use of the surveyor's auto
mobile in the discharge of his official duties. 

There can be no objection to this arrangement on the ground that it is against 
public policy, as there is no more connection between the county commissioners 
and the county surveyor than there is between the commissioners and any other 
party with whom they might contract for the use of an automobile, and there 
is no reason why a contract between the commissioners and the county surveyor 
should not be as beneficial to the county as any other contract the commissioners 
might make. 

Therefore, I advise you, in answer to your first question, that the county 
commissioners may enter into a contract for the hire of a machine owned by the 
county surveyor for the use of said surveyor and his assistants in the performance 
of their official duties. 

It will be unnecessary to answer your second question, because of the answer 
I have made to your first question. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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632. 

ROAD IMPROVE~IENT PLAI\S, ETC.-CANNOT BE CHANGED AFTER 
CONTRACT LET-DIFFICULTY IN OBTAINING l\IATERIALS WILL 
NOT RELEASE CONTRACTOR FRO~[ THE PERFOR~IANCE OF 
HIS CONTRACT. 

1. There is no provision of law whereby the plans, specifications and estimates 
may be changed after the advertis-ing for bids and the letting of the contract to 
the successful bidder. 

2. In order tlwt a contractor might be released from the performal!ce of his 
contract, due to the fact that he can not secure the material necessary for tlu! 
same, it requires more than a 11~ere difficulty in getting the material or the mere 
fact that the materwl is much higher in price whe1~ the work is being done than 
it was when the contract was entered into. 

CoLUMBUS, 0Hw, September 19, 1917. 

HoN. HENRY W. CHERRINGTON, Prosecubing Attomey, Gallipolis, Ohio. 

DEAR SIR: I have your communication of September 3, 1917, which reads as 
follows: 

"During the summer of 1916, \V. H. :Martt was awarded a contract 
forthe construction of a section of inter-county highway No. 7, in Gallia 
County, by the state highway commissioner. Mr. Martt was permitted to 
begin work and proceeded far enough, before bad weather, so that when 
the work had to be abandoned on account of the said weather conditions, 
it was absolutely impassable. The road shut off from Gallipolis, the only 
available market, a very considerable number of people throughout the 
entire winter. When spring came, it was thought that the road would be 
rushed to completion, but now winter is impending again, and this sec
tion of road, only a mile, is still in a condition which will make is impass
able when the fall rains set in. The contract calls for slag. This is a 
statement of fact. The state highway department is now constructing a 
section of state road in another part of the county and cannot get slag to 
complete the work. Mr. Martt's contract on number seven has been ren
dered literally impossible of performance. I use this term advisedly and 
after a comprehensive investigation of the facts. 

"The contract calls for slag, and there is no slag obtainable. The 
commissioners of this county desire that the specifications be altered 
so that the contract may be completed by the use of water bound gravr' 
which makes a great deal better road than slag. Gravel is available. The 
contractor is willing and anxious to complete his contract with gravel. 
It has been said that the contract can not be completed with gravel be
cause the specifications call for slag. It is evident that no slag can be 
had to complete the work this year, and it is altogether possible that next 
year conditions will be the same. It is entirely possible that slag can 
never be procured, and if it be true that the specifications can not be 
changed now, they can never be changed, and the result will be that 
the road will never be built. When a contract has been rendered impos
sible of perforJTianc;:e by conditions over which the contractor has no 
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control, there ought to be some way out of it for the highway depart
ment and for the long suffering public, who pay the bills and get no 
results. I am well aware that the state highway department can complete 
the contract by force account, or by contract for the unfinished work. 
But they can not complete the contract with slag. Isn't there some reason
able solution?" 

In reference to modifying the plans and specifications as they were adopted 
in the matter of this improvement, I do not desire to enter into a lengthy dis
cussion. In an opinion rendered by me to Hon. Clinton Cowen, State Highway 
Commissioner, under date of June 16, 1917 (X o. 369), I went into this matter 
very fully and am of the opinion that the law set out in said opinion would apply 
to the facts stated by yourself. I am therefore enclosing herewith copy of said 
opinion to Mr. Cowen. 

There is no provision of law whereby the plans and specifications may be 
changed after the contract is let at competitive bidding, due to the fact that com
petitive bidding is one of the essential requisites of letting of contracts for the 
improvement of highways. 

So that if M.r. Martt could be relieved from the contract which he has en
tered into for the improvement of said highway, the only steps that could be 
taken in the further improvement of the highway would be to begin over again 
and let the contract under advertisement and based upon new plans, specifications, 
estimates, etc. 

However, we come to the question as to whether the facts would warrant 
the release of l\I r. ::\lartt from the fulfillment of the contract which he has entered 
into. The law is generally laid down by the courts that where a contract is en
tered into to furnish a certain article or to do a work in which a certain article 
is to be used, and before the article is furnished or the work is compreted the 
article in question is destroyed and thus can not be secured, the one agreeing to 
furnish the article or to use the same in the fulfillment of the contract may be 
released from the contract, prO'.·iding it was due to no fault or act of his that 
the securing of the article was rendered impossible. 

For instance, in VIani v. Vance 93 Pa. 499, A agreed with B, the owner of a 
hotel, to furnish the same with water by and through the same pipes then used 
for said purposes. B afterwards leased the hotel to C and covenanted that the 
hotel should be supplied with spring water in the same manner as them supplied 
under the agreement with A. B was to keep certain pipes in repair and C others, 
and B was to see that covenants made by A should be kept. 

In a suit by C against B for breach of covenant, the lower court instructed 
the jury that B was bound to supply water, whether the spring from which it was 
drawn kept up or not. Held, That this was error; that although the water of 
the spring had always been the source of supply of the hotel, yet if it failed from 
drought or other natural cause, it was no breach of any covenant, express or 
implied, to fail to furnish the supply. 

In Powell v. Railway Co., 12 Ore. 488, the court held in the syllabus as follows: 

"In every contract for the conveyance of property there is an implied 
condition that the subject matter of the contract shall be in existence when 
the time for the performance arrives. If it has then ceased to exist, each 
party is discharged from the contract." 

::\Iany cases could be cited along the same line. But in looking into the mat
ter of the contract about which you write, I find that the facts do Qot come 
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within the principles of law set out by our courts. For instance, in the plans 
and specifications under which the contract of Mr. Martt was entered into, there 
is a provision under the item which provides for a top course of water-bound 
macadam, as follows: 

"A course of number one (1) stone or slag (unless otherwise speci
fied) shall be spread on the foundation or bottom course prepared as else
where described, to such thickness as will produce the complete depth in
dicated on the plans.:' 

We find under this provision of the plans, specifications, .etc., an alternative 
proposition; that is, the contractor can use either limestone or slag. Even though 
it would be held that it is impossible to secure slag, yet the contractor would be 
warranted in using limestone instead of slag, and from the facts which I have 
gleaned by inquiry, I find that it is not an exceedingly difficult proposition to get 
limestone, although it costs a little more than slag. 

Upon a careful investigation through the state highway department, I also 
find that it is possible to get slag and that they are getting slag, but it is difficult 
to do so owing to the conditions existing on account of the war. But the mere 
fact that it is hard to get slag, or that it costs more now than it did when the 
contract was let, is not sufficient. In order that the state highway department 
might be justified in releasing Mr. Martt from his contract, it would have to be 
impossible to get either slag or limestone anywhere at any price within reason. 

I felt that I had better call your attention to the provision found in the con
tract, to the effect that either limestone or slag might be used, in order that you 
might be able to govern yourself intelligently in reference to the matter. To be 
sure, if Mr. Martt uses limestone, he will have to use stone that is up to the 
standard required by the state highway department under the contract entered 
into with him by the department. 

Hence, answering your question specifically, I am of the opinion that there 
is nothing connected with the contract of Mr. Martt that would warrant the state 
highway department in releasing him from the further performance of his con
tract. 

633. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL-TRANSCRIPT OF PROCEDINGS FOR BOND ISSUE BY 
BOARD OF EDUCATION OF EDEN TOWNSHIP RURAL SCHOOL 
DISTRICT, WY AN DOT COUNTY. 

COLUMBUS, OHIO, September 22, 1917. 

lndutrial Commission. of Ohio, Columbus, Ohio. 
GENTLEMEN: 

"RE :-Bonds of the Board of Education of Eden Township Rural 
School District, Wyandot County, Ohio-------------------------$35,000.00." 

In accordance with your request I have examined the transcript of the pro
ceedings of the Board of Education of Eden Township Rural School District, 
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Wyandot County, Ohio, concerning the issuance of the bonds of said district in 
~he amount of $35,000.00 for the purpose of making certain improvements in the 
schools in said district. 

I find certain irregularities in the proceedings of the board, such as informality 
in the method of calling the meetings, which, however, in my opinion, do not 
affect the validity of the bonds inasmuch as all the essential proceedings relative 
to the issue thereof were had at the meetings at which all the members of the board 
were present, as shown by the transcript. 

The journal of the .board has not been properly kept, in that the proceedings 
relative to the passage of the resolution providing for the issuance of the bonds 
are on a separate page of said journal and not included in the proceedings of any 
recorded meeting. There is attached, however, a letter from the Clerk of the 
Board certifying that the resolution was passed on July 16, 1917. This letter 
shows that certain changes in the resolution as originally passed may have been 
made. If so, the regular way in which the Board should have acted would have 
been to amend the resolution, taking the ayes and nays thereon. 

The record, as explained, seems to be fair on its face, and I am of the 
opinion that whatever may lie behind it is a mere irregularity. 

All the other proceedings of the Board being in proper form, I am of the 
opinion and hereby certify that the proceedings for the issuance of the above 
described bonds were in accordance with the provisions of law, and that they 
constitute good and valid legal obligations against Eden Township Rural School 
District, to be paid in accordance with the terms specified in said resolution. 

It will be observed that I have not passed on the form of the bonds, and 
I am retaining the transcript so that I may compare the bonds when submitted 
to me with the resolution providing for their issuance. I have done this because, 
as I understand it, the bonds are not yet printed, and because the Board of Edu
cation is anxious to let the contract at the earliest possible date. This the Board 
may do, although the bonds are not printed by virtue of the provisions of Section 
5660 General Code. When the bonds are submitted to me I will supplement this 
opinion with a certificate in reference to the bonds themselves and will then re
return the transcript. 

634. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT: IN 
ALLEN, ASHLAND, CLERl\WXT, HURO}J AND :MAHONING 
COUNTIES. 

CoLUMBUS, OHIO, September 22, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Colttmbus, Ohio. 
DEAR SIR :-1 have your communication of September 17, 1917, in which you 

enclose certain final resolutions for my approval, as follows: 

"Allen County-Sec. 'D,' Lima-Sandusky road, I. C. H. No. 22. 
"Ashland County-Sec. 'A' of the Ashland-Wooster road, I. C. H. 

No. 141. 
"Ashland County-Sec, 'A' of the Columbus-Wooster road, I. C. H. 

No. 24. 
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"Clermont County-Sec. 'C' of the Milford-Hillsboro road, I. C. H.
No. 9.

"Huron County-Sec. 'L' of the Bellevue-Norwalk road, 1. C. H.
No. 289.

"Mahoning County-Sec. 'P' of the Akron-Youngstown road, I. C. H1.
No. 18."

I have carefully examined these resolutions, entered into by the county com-
missioners of the various counties, and find them correct in form and legal in all
respects and am therefore returning the same to you with my approval endorsed
thereon.

I should like, however, to call your attention to a matter connected with the
final resolution for the improvement in Huron County. The county commissioners
agreed to assume $29,700.00 of the total estimated cost of this improvement, leaving
$15,000.00 for the state to assume. Your department appropriated and set aside
only $11,314.18, being a sum less than that assumed by the state. While this is
not a matter upon which I am required to pass under section 1218 G. C., I am
calling your attention to it in order that you may make the necessary correction
on your records.

Very truly yours,
JOSEPH McGHEE,

Attorney-General.

635.

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN
HURON AND KNOX COUNTIES.

COLUMBUS, OHIo, September 22, 1917.

HoN. CLINTON COWEN, State Highway Cosmnissioner, Columbus, Ohio.
DEAR SIm:-I am in receipt of your communication of September 19, 1917,

in which you enclose, for my approval, final resolutions as follows:

"Huron County-Sec. 'A' of the Savannah-Vermilion road, I. C. H.
No. 149.

"Knox County-Sec. 'K' of the Columbus-Wooster road, I. C. H.
No. 24."

I have carefully examined said final resolutions, find the same correct in form
and legal, and am therefore returning them to you with my approval endorsed
thereon, in accordance with the provisions of section 1218 G. C.

Very truly yours,
JOSEPH McGHEE,

Attorney-General.
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636. 

APPROVAL-CONTRACT BETWEEN STATE OF OHIO AND SCHERGER 
BROTHERS OF DELPHOS, OHIO. 

CoLUMBUS, OHio, September 22, 1917. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of September 17, 1917, in which you 
enclose contract in triplicate between the State of Ohio and Scherger Brothers of 
Delphos, Ohio, and ask that I approve the same. 

I have carefully examined this contract and find the same correct 1n form 
and legal and am therefore approving the contract and forwarding it to Hon. 
James l\f. Cox, Governor, for his consideration. · 

637. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
THE BOARD OF EDUCATTOX OF GREENVILLE CITY SCHOOL 
DISTRICT. 

CoLU~mus, OHio, September 22, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMF:N: 

"Il'\ RE: Bonds of the Board of Education of Greenville City School 
District, in the sum of $9,000.00, for the purpose of furnishing, repairing 
and equipping East School Building in said city. 

I have carefully examined the transcript of the proceedings of the Board of 
Education and other officers of Greenville City School District relating to the 
above bond issue, and find said proceedings to be in conformity to the provisions 
of the General Code relative to bond issues of this kind. 

I am of the opinion that bonds properly prepared according to the bond 
form submitted will, when signed by the proper officers of said school district, 
constitute valid and binding obligations of said school district. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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638. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
CITY COUNCIL OF CITY OF MARIETTA. 

CoLUMBUS, OHio, September 22, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN: 

"IN RE : Bond of the City of Marietta, Ohio, in the sum of $45,000.00, 
for the purpose of extending the time of payment of certain indebtedness 
which from its limits of taxation the said city is unable to pay at maturity." 

I have carefully examined the transcript of the proceedings of the city council· 
and other officers of the City of Marietta relating to the above bond issue, and 
find said proceedings to be in conformity to the provisions of the General Code 
relative to bond issues of this kind. 

I am of the opinion that bonds properly prepared according .to the bond 
form submitted will, when signed by the proper officers of the City of Marietta, 
constitute valid and binding obligations of said city. 

Very truly yours, 
JosEPH McGHEE, 

A 1/omey-General. 

639. 

INTERURBAN RAILROAD COMPANY-ARTICLES OF INCORPORA
TION-CAN NOT BE AMENDED TO AUTHORIZE OPERATION OF 
COMMERCIAL RAILROAD-MOTIVE POWER. 

The articles of incorporation of an interurban railroad company may 110t by 
amendment be so changed as to authorize the construction and operation of a 
commercial railroad; but the use of steam as a motive power of a11 interurban 
railroad company may be authorized. 

CoLUMBUS, OHIO, September 22, 1917. 

RoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your Jetter of September lOth, request

ing my opinion upon a question submitted to you by Mr. H. H. Hostetler, Attorney 
at Law, Dover, Ohio. Mr. Hostetler inquires in his letter whether it is competent 
for a corporation organized for the purpose of constructing and operating an 
interurban railroad by amendment to its articles of incorporation to acquire the 
power to construct and operate a railroad. 

The section relating to amendment to articles of incorporation forbids the 
making of such amendments as shall "substantially change" the purpose of the 
original organization. The question of law therefore becomes an inquiry as to 
whether or not the proposed amendment to the articles of incorporation of an 
interurban railroad company would substantially change the purpose of the orig
inal organization of such company. 
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Our courts have frequently held that there are substantial differences between 
"railroad companies" and "interurban railroad companies." The distinction does 
not lie in the motive power to be employed, as is perhaps popularly supposed; 
for a company organized under the general railroad laws may use electricity 
as a motive power in the propulsion of its cars (Section 8758, General Code), and 
is not limited by any statute to the precise motive power which it shall use, 
whether steam, gas, or for that matter even muscular power. 

On the other hand, the statutes relative to street and interurban railroad com
panies authorize the use by such companies not merely of electricity, (which is, to 
be sure, expressly mentioned), but also of any other power than animal power 
upon the highways in the state outside of municipalities (Section 9117, General 
Code); whereas if the right of eminent domain is to be exercised steam power 
may not be used (Section 9119, General Code). }.; o statute, however, restricts 
the motive power which may be used by an interurban railroad operating on rights 
of way privately owned and acquired without the exercise of eminent domain. 

The distinction, nevertheless, exists, but the line may be drawn at one place 
for a given purpose and at another for another purpose. Thus, because a com
pany originally organized as a railroad company has a right to use electricity 
as motive power, and is not prohibited from withdrawing from commercial service 
in the absence of objection by the inhabitants of the territory served thereby and 
entering upon an interurban service by the use of such electric motive power and 
cars adapted thereto, it follows and has been held that a commercial railroad, 
originally organized as such, may reform its service and by the manner of con
ducting its operation become, for excise tax purposes, an interurban railroad. 
(Railroad Co. v. Poland, 10 N. P., n. s. 617.) 

It has also been held that a railroad, without changing its entire character 
as such, may enter the interurban field without violating its corporate franchise 
and, having entered, be compelled to perform the service required in such field 
so long as the public necessity served thereby may require the continuation of 
such service. (Hocking Valley Railway Company v. Public Utilities Commission, 
92 0. s. 9.) 

But to hold, as in the one case, that the character of a road has become 
changed for taxation purpo~cs by the making of lawful changes in the manner 
of conducting its business is not equivalent to holding that such a change v.:ill 
convert the company into an interurban railroad company for all purposes. For 
example, a company organized as an interurban railroad company may construct 
its road along the public highways, proper consents being granted, and in and of 
itself such construction and operation do not constitute an additional burden upon 
such highways. (Railway Co. v. Cumminsvillc, 14 0. S. 523) ; though the manner 
of construction and operation may be such as to interfere with the easements of an 
owner of abutting lands and, if so, an additional burden is imposed thereon. 
(Schaaf v. Railway, 66 0. S. 215.) 

In the case of steam railroads, however, there is no authority at all for their 
construction along or upon a public road or highway. 

This difference between the two classes of companies is merely illustrative. 
Suffice it to say that while the two classes of companies have much in common, 
and perhaps many of the statutes relating to one by construction would be held 
to extend to the other, their powers are distinct and they do form two separate 
classes of corporations. I know of no authority for consolidating a railroad com
pany and an interurban railroad company. 

Moreover, while it is true that a railroad company may convert itself sub
stantially into an interurban railroad company, I do not think that this process 
of conversion can operate in the other direction. Broadly speaking, it is, I think, 
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obvious that the franchise to be a steam railroad is, so to speak, a more extensive 
grant of power than the franchise to be an interurban railroad. To demonstrate 
this to a certainty would require the citation of too many statutes to make it 
profitable. However, it is broadly true that when a railroad company changes 
its method of operation so as to afford interurban service it is, as it were, exer
cising less power than that which was granted to it. 

Putting it in still another way, the power to operate a steam railroad includes 
the power to operate what, for some purposes at least, is an interurban railroad; 
though the power to construct a steam railroad does not include the power to 
construct an interurban railroad, because that would imply the right to construct 
the line of road along the public highway. 

On the other hand, the power to construct and operate an interurban railroad 
does not include the power to construct and operate a commercial railroad. On 
the whole, though conscious of the inadequacy of my statement of the reasons 
which lead me to such conclusion, J am of the opinion that a change in the arti
cles of incorporation of an interurban railroad company authorizing the con
struction and operation of a steam railroad or a commercial railroad would be 
a substantial one. Such amendment may, therefore, not lawfully be made. 

It occurs to me that Mr. Hostetler may wish to know whether or not the 
company may amend its articles of incorporation so as to authorize the use of 
steam as a motive power in the operation of an interurban service. Of course, 
under section 9117 this may be done; but the operations thereunder must be 
interurban in character, and if steam is used therefor the right of eminent domain 
must, by virtue of section 9119 G. C., be forfeited, as to such part of the road 
as is to be so operated. 

640. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

SCHOOL BUILDING-REPAIRS ORDERED BY STATE PLUMBING 
INSPECTOR-FUNDS MAY BE RAISED UNDER SECTION 7629 
G. C. 

T.Vhere the state inspector of plumbing makes an order that certain repairs 
shall be made in a school building, and there is no money in the hands of the board 
with which to make said repairs, funds may be raised under and by the provisions 
of section 7629 G. C. 

COLUMBUS, OHIO, September 22, 1917. 

The State Department of Health, Columbus, Ohio. 
GENTLEMEN :-In your letter of recent date you submit for my opinion the 

following: 

"In December, 1916, the attention of the State Inspector of Plumbing 
were directed to the unsanitary condition of the Cadiz Central School 
Building at Cadiz, Ohio. An inspection of the building was made and 
under date of December 22, 1916, the following order was sent by the State 
Inspector of Plumbing to the Board of Education of the village of Cadiz. 

"Under date of December 4, 1916, our Mr. E. ]. Wellman, Deputy 
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State Inspector of Plumbing, made an inspection of the school building 
at Cadiz, Ohio, and reports that the plumbing and drainage is unsanitary 
and defective and installed under conditions fa,·orable to the origin and 
development of disease. Therefore, in conformity with sections 1261-3 
and 1261-13, General Code of Ohio, you are hereby notified that this sys
tem of plumbing and drainage is condemned and that the present intol
erable condition be immediately remedied as follows: 

"'That the 8-inch hard tile house drain be taken up and re-laid with 
pipe of the proper size in perfect alignment and with proper grade to 
insure a scouring action and avoid stoppage; this pipe to be tested and m
spected before it is concealed or enclosed and have the necessary clean outs 
installed in the change of direction at the base of soil pipe stacks and 
at the foundation wall; 

" 'That all floor drains be provided with traps and back pressure 
valves; 

" 'That all fixtures be properly trapped and the trap seals protected 
from siphonage or back pressure by a vent or back vent pipe; 

"'That the latrine closets and urinals be removed and replaced with 
closets and urinals of approved design and sufficient in number, i. e., at 
the ratio of one closet to every 15 females, one closet to every 25 males 
and one urinal to every 15 males; 

"'That one sink and drinking fountain be installed in each main 
toilet room ; 

"'That the two 4-inch soil stacks serving two closets and three lava
tories be tested by smoke or air and all defects repaired or replaced; 

"'That the toilet room adjoining the rest room and office respectively 
be ventilated with openings cut in partitions leading to outside windows; 

"That a slop sink and drinking fountains be installed in hall on first 
and second floors; 

"'That the disposal of sewage be made according to advice and super
vision of the division of sanitary engineering of the State Board of Health; 

" 'That all conditiom and chauges herein recommended be installed 
in accordance with Part 4, Sanitation, Ohio State Building Code, Sections 
12600-137 to 12600-273, tested and approved by a representative of this 
department before it is concealed or enclosed and a certificate of approval 
issued before any part of the same is put in use.' 
"This order to be complied with and made returnable not later than August 
1, 1917. 

"You will note that the order directs that the improvements and 
changes shall be made not later than August 1, 1917. A recent investiga
tion shows that nothing has been done by the Board of Education to 
comply with the orders of State Inspector of Plumbing and the reason is 
given that the Board of Education is without funds to make the improve
ments and that when the question of a bond issue for the improvement 
was submitted to a vote of the electors, the bond issue failed to carry. 

"I shall be glad to have your opinion as to whether the Board of Edu
cation under the authority of section 7629 G. C. and subject to the limita
tions contained in section 7630 G. C. can sell bonds to make an improve
ment found necessary and ordered by the State Inspector of Plumbing." 

It is provided by General Code section 1261-2, as amended in 107 0. L. 608, 
that it shall be the duty of the State Board of Health, within ninety days after 
the passage and approval of the act of which said section is a part, to appoint an 
elector of this state to fill the <Jffiice of State lusf>ector of Plumbing. 
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Senate Bill No. 101, passed by the eighty-second general assembly, March 21, 
1917, in which bill was created the state department of health, provided that the 
state department of health "shall exercise all the powers and perform all the duties 
now conferred and imposed by law upon the state board of health." 

Section 1261-3 G. C., as amended, 107 0. L. 609, provides: 

"It shall be the duty of said inspector of plumbing, zs ohen as in
structed by the state board of health, to inspect any and all public or 
private institutions, sanitariums, hospitals, schools, prisons, factories, work
shops or places where men, women or children are or might be employed, 
and to condemn any and all unsanitary or defective plumbing that may be 
found in connection therewith, and to order such changes in the method of 
construction of the drainage and ventilation, as well as the arrangement 
of the plumbing appliances, as may be necessary to insure the safety of 
the public health. 

"Such inspector shall not exercise any authority in municipalities or 
other political subdivisions wherein ordinances or resolutions have been 
adopted and are being enforced by the proper authorities regulating 
plumbing or prescribing the character thereof." 

So that it must be considered that the provisions of the act which provided 
that the state board· of health should appoint the state plumbing inspector now 
apply to the state department of health as much as if section 1261-2 should say the 
state department of health instead of saying, as it does, the state board of health, 
and the state plumbing inspector, who is provided for in the section as being 
appointed by the state board of health, shall perform his duties as though he 
had been appointed by the state department of health. 

General Code section 7620 provides that the board of education of a school 
district may repair the necessary school houses and make all other necessary 
provisions for schools under its control and may make all necessary provisions 
for the convenience and prosperity of the schools within the subdistricts, and such 
board of education may issue and sell bonds, the proceeds of which may be used 
in the improvement of public school property, as provided by section 7629, which 
reads as follows: 

"The board of education of any school district may issue bonds to 
obtain or improve public school property, and in anticipation of income 
from taxes, for such purposes, levied or to be levied, from time to time 
as occasion requires, may issue and sell bonds, under the restrictions and 
bearing a rate of interest specified in sections seventy-six hundred and 
twenty-six and seventy-six hundred and twenty-seven. The board shaJI 
pay such bonds and the interest thereon when due, but provide that no 
greater amount of bonds be issued in any year than would equal the aggre
gate of a tax at the rate of two mills, for the year next preceding such issue. 
The order to issue bonds shall be made only .at a regular meeting of 
the board and by a vote of two-thirds of its full membership, taken 
by yeas and nays and entered upon its journal." 

When the use of school property has been prohibited on account of the defec
tive condition of the building by orders of the chief inspector of workshops and 
factories, and funds were needed with which to pay for such improvements or 
repairs, covering said orders, it has been held that section 7629 G. C. provided 
authority for the raising of sufficient funds for said purposes. 
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I call your attention to Opinion Xo. A-407, Annual Report of the Attorney 
General for 1911-1912, Vol. 2, p. 1384, wherein it is held: 

"\Vhen it becomes necessary for a board of education to improve 
school buildillgs by reason of an order from the inspector of workshops 
and factories and such improvements cannot be made within the ordinary 
limitations of the Smith tax law, and when furthermore the electors have 
repeatedly refused to authorize bonds issues under sections 7625 and 7628 
General Code, the board of education may have recourse to section 7629 
<; * * G. C." 

Also in Opinion Xo. 395, Annual Report of the Attorney General for 1913, 
Vol. 2, p. 1317, it was held: 

"In order to obtain or improve school property, a board of education 
may issue and sell bonds. No greater amount of bonds can be issued in 
one year than would equal the aggregate of a tax at the rate of two mills 
for the year next preceding such issue." 

I agree with the above opinions and hold that if the chief inspector of work
shops and factories prohibits by any order the use of a school house for its in
tended purpose, and if funds are needed to pay for the improvements or repairs 
ordered by such chief inspector of workshops and factories, such funds may be 
raised under the provisions of said s.ection 7629 G. C. 

In this case, instead of the chief inspector of workshops and factories making 
an order which prohibits the use of the school buildings, the order here under 
consideration is made by the state inspector of plumbing, and your question is, 
has the board of education the authority to act under section 7629 when the order 
is made by the state inspector of plumbing? Neither the order of the chief in
spector of workshops and factories, nor the order of the state plumbing inspector, 
have any controlling effect as far as section 7629 G. C. is concerned, except, per
haps, that such order calls to thl! attention of the board of education what im
provements or repairs are necessary in order that the school building may be made 
to conform to the provisions of the state building code and to the provisions of 
the state plumbing code. All that is necessary for the board of education to find is 
that public school property shall be improved and whether the improvement is 
determined by the board to be necessary from an order of the state plumbing 
inspector, or from an order of the chief inspector of workshops and factories, 
or from both, or neither, can make no difference because the board may act 
whenever such conditions arise which make the improvement necessary and no 
matter what causes said conditions to arise. 

You refer to section 7630 G. C., but it was held in Rabe v. Board of Educa
tion, 88 0. S. 429, that: 

"The provisions of sections 5649-2 et seq. in reference to the rate that 
may be levied in any taxing district, are so clearly in conflict with the 
provisions with sections 7591 and 7592, General Code, that these sections 
are necessarily repealed by implication. That being true, section 7630, 
General Code, must fall with them, for that section provides only for the 
application of the limitation in these repealed sections to the issue of bonds 
under section 7629, General Code. It is suggested in the brief of counsel 
for defendant in error that section 7630, General Code, is not necessarily 
repealed, but that, on the contrary, the provisions of this later legislation, 

25-Vol. II-A. G. 
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limiting the rate of taxes that may be levied in any taxing district, should 
be read into this section, instead of the specific sections named, to-wit, 
sections No. 7591 and 7592, General Code. In answer to this it is only 
necessary to suggest that a law cannot be amended in this way. If sec
tions 7591 and 7592, General Code, are no longer the law of Ohio, it 
necessarily follows that section 7630, General Code, furnishes no rule for 
determining the rate of taxes levied or to be levied which may be antici
pated by an issue of bonds under the provisions of section 7629, General 
Code." 

Answering then your question specifically, I advise you that a board of educa
tion may improve school property as ordered by the state plumbing inspector and 
may raise funds for such improvement under the provisions of section 7629 G. C. 

641. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CHILD LABOR-BOY UNDER FIFTEEN YEARS PROHIBITED FROM 
WORKING IN CERTAIN ESTABLISHMENTS. 

Under section 12993 G. C., a boy uuder fifteen years of age is prohibited from 
workiug in establishments or vocations therei1~ 11amed. 

CoLUMBUS, OHIO, September 22, 1917. 

HoN. CHARLES L. BERMONT, Prosewt,illg Attor11ey, Mt. Vernon, Ohio. 
DEAR SIR :-I am in receipt of communication from Patrick Purcell, Chief 

Probation Officer of your county, and yourself, in reference to boys under fifteen 
years of age doing light work during school vacations and evenings, and, as stated 
in your letter, "employed in such a way as not to interfere with their school 
attendance, and in such light employment as would not be objectionable from a 
physical or moral standpoint." Instances are cited where the poverty of the family 
seems to render necessary the help from boys under the legal. age, and observations 
are made on the dangers of such boys growing up in idleness, and it is argued that 

. proper light employment should be encouraged, and further urged that a common 
sense construction of the statute would be wiser than drawing lines too close. 

There is much in the communication that is commendable and with which, 
as general propositions, I would have no hesitancy in agreeing; but, as you well 
know, the province of this departmnt is the interpretation ·and construing of 
statutes as we find them. The arguments adanced in the communication might 
be very appropriate in an appeal to the legislature, but a court or other person 
construing the statute before it could give such arguments little if any considera
tion. 

The section referred to is section 12993 G. C., which provides that no male 
child under fifteen years or female child under sixteen years shall be employed, 
permitted or suffered to work in, about or in connection with any named estab
lishment. Here follows a list of about twenty-two different kinds of establish
ments ; and the further provision is made that such children shall not be. employed 
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m the construction or repair of buildings, in the distribution, transmission or sale 
of merchandise, nor any boy under fifteen or female under twenty-one years in 
the transmission of messages. 

The language o.f this section is plain, contains no exceptions and there is no 
possible ambiguity, and consequently there is no need of construction or inter
pretation. It is a well settled principle of law that the rules of construction of 
statutes cannot be invoked when the language is so plain as to not require inter
pretation. 

The language of our Supreme Court in Barker v. 
upon all officials called upon to construe a statute. 
opinion says (p. 74): 

State, 69 0. S. 74, is binding 
Spear, J., in rendering the 

"\Ve are quite aware that the rule of law and of this court is that a 
statute defining an offense is not to be extended by construction to persons 

· not within its descriptive terms, yet it is just as well settled that penal 
provisions are to be fairly construed according to the expressed legisla
tive intent, and mere verbal nicety, or forced construction, is not to be re
sorted to in order to exonerate persons plainly within the terms of the 
statute." 

As an official you know that we have no law, however good, that is not harsh 
in some particular case, and no matter what our individual opinions may be, 
the rule laid down by the general assembly must be followed. 

In consequence of the foregoing it is my opinion that no exceptions can be 
read into the plain term of section 12993 G. C. 

642. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Get!eral. 

APPROVAL-LEASE BY STATE TO 0. S. COX OF l\fcARTHUR, OHIO. 

CoLUMBUS, 0Hro, September 22, 1917. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-On July 30, 1917, you submitted for my approval a contract with 

the following communication : 

"We enclose herewith oil and gas lease in triplicate to 0. S. Cox of 
McArthur, Ohio, for school lands in section 16, Elk township, Vinton 
County, Ohio. 

"It appears that this tract was leased to a man by the name of Warren 
in 1916 and that subsequently Dr. Cox, representing himself and other 
citizens of that portion of the state, who were engaged in prospecting 
and operating for oil, purchased one-half interest in the lease intending 
to develop it. We have a copy of the assignment on file. 

"In l\Jarch of this year we received a letter from Mr. Warren asking 
us to cancel the lease and enclosing the original lease. Acting upon this 
letter we canceled same. Subsequently Dr. Cox called on us saying that he 
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had been unable to locate ~Ir. \Varren and desired to know the situation 
and to have a copy of the original lease. It developed that he knew 
nothing about the cancellation of the lease. 

"Upon the application of Dr. Cox we decided to re-execute the lease 
directly to him in the form in which we transmit the same to you for 
your approval." 

In reference thereto and sometime thereafter certain suggestions were made 
by me with reference thereto and you have now modified said contract in accordance 
with said suggestions, and I find the contract to be sufficient and correct, and 
accordingly hereby approve it. 

643. 

Very truly yours, 
JosEPH :McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
BOARD OF COUNTY COMMISSIONERS OF :MADISON COUNTY . 

. CoLUMBUS, OHio, September 24, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN: 

IN RE: Bonds of Madison county, Ohio, in the sum of $4,500.00, 
for the purpose of creating a fund for the payment of compensation, 
costs and expenses of the improvement of a certain highway situated in 
Range township, said county, and known as the 'Prairie Pike Improve
ment,' under the provisions of sections 6906 to 6956, inclusive, of the 
General Code. 

I have carefully examined the transcripts of the proceedings of the Board 
of County Commissioners and other officers of Madison county relating to the 
above bond issue, and find the same to be in accordance with the provisions of 
the General Code relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said 
issue will, when signed by the proper officers, constitute valid and binding obliga
tions of said county. 

No bond form was submitted as a part of the transcript of the proceedings 
relating to said bond issue, but I am this day by letter instructing the officials 
of the county to submit the bond form with respect to said issue to this depart
ment for examination before the bonds are printed. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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644. 

APPROVAL-TRAXSCRIPT OF PROCEEDINGS FOR BOXD ISSUE BY 
BOARD OF COUXTY COlDIISSIOXERS OF liADISOX COUXTY. 

Cou;Mncs, OHIO, September 24, 1917. 

/11dttstrial Commissiou of Ohio, Columbtts, Ohio. 
GENTLEMEN: 

IN RE: Bonds of Madison county, Ohio, in the sum of $55,000.00, 
.for the purpose of creating a fund for the payment of compensation, costs 
and expenses of the improvement of a certain highway situated in Jeffer
son, Canaan and Darby Townships, in said county, and known as the 
'Middle Pike Improvement,' under the provisions of sections 6906 to 6956, 
inclusive, of the General Code. 

I have carefully examined the transcript of the proceedings of the Board of 
County Commissioners and other officers of lladison county relating to the above 
bond issue, and find the same to be in accordance with the provisions of the Gen
eral Code relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said 
issue will, when signed by the proper officers, constitute valid and binding obliga
tions of said county. 

No bond form was submitted as a part of the transcript of the proceedings 
relating to said bond issue, but I am this day by letter instructing the officials 
of the county to submit the bond form with respect to said issue to this depart
ment for examination before the bonds are printed. 

645. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-LEASE BY STATE TO THE EBERSBACH COAL COllPANY. 

CoLU~lBUS, OHio, September 24, 19i7. 

HoN. A. V. DoNAHEY, Auditor of State, Colttmbtts, Ohio. 
DEAR SIR :-On September 14, 1917, you submitted for my examination and 

approval a lease to the Ebersbach Coal Company, with the following communi
cation: 

"We herewith transmit to you a copy of a proposed lease and sale 
of coal of The Ebersbach Coal Company. This coal lies on fractional 
section 29 abutting upon the Ohio River near Racine in ~Ieigs County, 
It seems that The Thomas Coal Company, which operates a mine to the 
north of this fractional section, has entered upon and taken some coal 
from under section 29. It also appears that a part of the shaft of The 
Thomas Coal Company is upon this section 29, In order that no injustice 
may be done by the state we propose to protect Thomas in the use of this 
shaft, especially in view of the fact that Thomas is the lessee of the 
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surface of this part of the fractional section. \Ve also desire to not only 
protect Thomas, but Mr. \Villard and other owners of coal lands abutting 
upon this fractional section against danger from flooding. Hence, the 
special provisions we have inserted in the contract. These provisions are 
satisfactory to the Ebersbach company. 

"The consideration has not yet been inserted for the reason that there 
is a question as to the amount growing out of the. fact that the Thomas 
people have mined some of the coal. Vve will have a survey completed by 
Tuesday of next week which will give the exact quantity and we will then 
insert the consideration, which will be on the basis of $105.00 per acre 
of coal. 

"\Ve are transmitting the proposed contract to yon before it is ex
ecuted so that when it comes to you for final approval you will already 
have approved it as to form. 

"The matter is somewhat urgent as the sale was affected a long time 
ago, and the Ebersbach people have been running entries and have desired • 
the consummation of the deal, but we have been compelled to hold it up 
now because of. the trouble with the Thomas people." 

Upon examination of said lease there appears to be no time limit, but the 
same is perpetual, and will be in effect until the lessee has removed all of the coal 
under said land. This may be in accordance with the prevailing custom and in 
accordance with your intention, and if so I find the lease to be sufficient and 
correct, and hereby accordingly approve the same. 

646. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUrriONS FOR ROAD IMPROVEMENT IN. 
PICKAWAY COUNTY. 

CoLUMBUS, OHio, September 24, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your communication of September 18, 1917, in 

which you enclose final resolution, for my approval, as follows: 

"Pickaway County-Sec. 'L-1' of the Lancaster-Circleville-Northern 
road, I. C. H. No. 463." 

I have carefully examined said resolution and find the same correct in form 
and legal. I therefore return the same to you with my approval endorsed thereon, 
in accordance with the provisions of section 1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Gmeral. 
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647. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
COUNCIL OF VILLAGE OF BURTON, GEAUGA COUNTY . 

CoLUMBUS, Omo, September 24, 1917. 

ludustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN: 

IN RE: Bonds of the village of Burton, Geauga county, Ohio, 
in the sum of $4,650.00, in anticipation of the collection of special assess
ments for the improvement of East Park avenue and South Cheshire street, 
in said village, from the intersection of said East Park avenue with the 
east terminus of Kirtland street in said village, and thence in a southerly 
direction along said street to the intersection of South Cheshire street 
a distance of 1,100 feet, and thence southerly and along said South 
Cheshire street to the intersection of Carlton street in said village, a dis
tance of 1,100 feet, by grading, draining, curbing and paving the same. 

I have carefully examined the transcript of the proceedings of the village 
council and other officers of the village of Burton, Geauga county, Ohio, relating 
to the above bond· issue, and find said proceedings to be in conformity to the 
provisions of General Code relative to bond issues of this kind. 

I am of the opinion that bonds properly prepared according to the bend form 
submitted will, when signed by the proper officers of the viilage of Burton, consti
tute valid and binding obligations of said village. 

648. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
COUNCIL OF VILLAGE OF BURTON, GEAUGA COUNTY. 

CoLUMBUS, OHIO, September 24, 1917. 

l11dustrial Commissio1~ of Ohio, Columbus, Ohio. 
GENTLEMEN: 

IN RE: Bonds of the village of Burton, Geauga county, Ohio, in 
the sum of $6,600.00, to pay the corporation's share of the cost and expense 
of improving East Park avenue, South Cheshire street, East Center street, 
West Park avenue and West Center street, in said village. 

I have carefully examined the transcript of the proceedings of the viilage 
council and other officers of the viilage of Burton, Geauga county, Ohio, relating 
to the above bond issue, and find said proceedings to be in conformity to the 
provisions of the General Code relative to bond issues of this kind. 

I am of the opinion that bonds properly prepared according to the bond form 
submitted will, when signed by the proper officers of the village of Burton, con
stitute valid and binding obligations of said village. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gmeral. 
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649. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
COUX'CIL OF VILLAGE OF BURTON, GEAUGA COUNTY. 

CoLUMBUS, OHIO, September 24, 1917. 

[lldustri.Q/ Commissio11 of Ohio, Columbus, Ohio. 
GE~TLEli!E~: 

IN RE :-Bonds of the village of Burton, Geauga county, Ohio, in 
the sum of $5,270.00, in anticipation of the collection of special assess
ments for the improvement of East Center street from the intersection of 
said East Center street with East Park avenue; thence in an easterly direc
tion along said East Center street to the east corporation line of said 
village a distance of 2,292 feet, by grading, draining, curbing and paving 
the same. 

I have carefully examined the transcript of the proceedings of the village 
council and other officers of the village of Burton, Geauga county, Ohio, relating 
to the above bond issue, and find said proceedings to be in conformity to the 
provisions of the General Code relative to bond issues of this kind. 

I am of the opinion that bonds properly prepared according to the bond form 
submitted will, when signed by the proper officers of the village of Burton, consti
tute valid and binding. obligations of said village. 

650. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDIKGS FOR BOND ISSUE BY 
COUKCIL OF VILLAGE OF BURTON, GEAUGA COUNTY. 

CoLUMBUS, OHio, September 24, 1917. 

[11dustri.QI Commission of Ohio, Columbus, Ohio. 
GE~TLEMEN: 

IN RE :-Bonds of the village of Burton, Geauga county, Ohio, in the 
sum of $6,220.00, issued by said village in anticipation of the collection of 
special assessments for the improvement of West Park avenue and ''Vest 
Center street in said village from the intersection of West Park avenue 
in said village with South Cheshire street and thence in a northwesterly 
direction along said West Park avenue a distance of 350 feet to the 
intersection of said West Park avenue with Center street, and thence west 
along said ''Vest Center street from the intersecion of said ·west Park 
avenue a distance of 2,298 feet to the west corporation line of said village, 
by grading, draining, curbing and pa\·ing the same. 

I have carefully examined the transcript of the proceedings of the village 
council and other officers of the village of Burton, Geauga county, Ohio, relative 
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to the above bond issue, and find said proceedings to be in conformity to the 
provisions of the General Code relating to bond issues of this kind. 

I am of the opinion that bonds properly prepared according to the bond form 
submitted will, when signed by the proper officers of the village of Burton, con
stitute valid and binding obligations of said village. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Gmeral. 

651. 

VOCATIO?\AL EDUCATION -FEDERAL AID-APPROPRIATION -EX
PENSES-DIRECTOR OF AGRICULTURAL EDUCATIO~-SALARY. 

The 1/WIIeJ'S appropriated by the general assembly of Ohio for co-operation 
with the federal government in vocational education may 11ot lawfully be expended 
for the salary of a director of vocational education, including industrial training 
and home economics. 

Th actual and necessary expenses of the members of the state board of educa
tion and the expenses of the board itself, other than for clerical services, are a 
proper charge against said appropriation. 

No Present authority exists in the state board of education to employ a direc
tor of agricultural education. The state superinteudent of public instruction un
der existing laws has supervisory power respecting the teachiug of agriculture. 
Hie has authority to employ assistants, with the approval of the govemor, but 
even if an assistant emplo;yed in his department for the purpose of attend·ing to 
the supervision of agricultural teaching might be regarded as a supervisor of 
agricultural education within the meaning of the federal legislation, the llzolleys 
appropriated to the state bnnrd of education for co-operatiun with tire federal 
governmeut could not lawfully be used to pay auy part of the salary of such 
assistant. 

CoLUMBGs, OHIO, September 25, 1917. 

PRoF. ALFRED VrVIAN, President C:fate Board of Education, Ohio State University, 
Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of August 25th, calling my 
attention to Senate Bill No. 139 (107 Ohio Laws, page 579) and the Act of Con
gress referred to therein, and requesting my opinion upon the following questions : 

"First: Under the provisions of this bill, would it be possible to use 
any of the moneys appropriated by the state of Ohio for the purpose of 
the administration of the act, viz: for the expenses of members of the 
board, or for the salary of the director of vocational education (including 
industrial training and home economics)? 

"Second: Is there anything in the act to prevent the use of a part 
of the state funds for the payment of the salary of a director of agricul
tural education?" 

I also acknowledge receipt of your letter of August 30 enclosing copy of a 
letter received from the federal board for vocational education. 
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Section 1 of the state law referred to by you accepts the provisions of a cer
tain act of congress. That act is senate bill No. 703, sixty-fourth congress, 
approved February 23, 1917. Among its provisions are the following: 

"Sec. 1. There is hereby annually appropriated, * * * the sums 
provided in sections two, three and four of this act, to be paid to the 
respective states for the purpose of co-operating with the states in paying 
the salaries of teachers, supervisors and directors of agricultural subjects, 
and teachers of trade, home economics and industrial subjects, and in the 
preparation of teachers of agricultural, trade, industrial and home econo
mics subjects; * * * 

"Sec. 2. That' for the purpose of co-operating with the states in paying 
the salaries of teachers, supervisors or directors of agricultllral subjects, 
there is hereby appropriated for the use of the states, subject to the provi
sions of this act, * * *(certain named sums for future years). 

"Sec. 3. That for the purpose of co-operating with the states in paying 
the salaries of teachers of trade, home economics and ·industrial subjects, 
there is hereby appropriated for the use of the states, * * * (certain 
named sums for certain future years). 

"Sec. 4. That for the purpose of co-operating with the states in pre
paring teachers, supervisors and directors of. agricultural subjects and 
teachers of trade and industrial and home economics subjects, there is 
hereby appropriated for the use of the states, * * * (certain named 
sums for designated future years). 

"Sec. 5. That in order to secure the benefits of the appropriations 
provided for in sections two, three and four of this act, any state shall, 
through the legislative authority thereof, accept the provisions of this act 
and designate or create a state board, consisting of not less than three 
members, and having all necessary power to co-operate, as herein provided, 
with the federal board for vocational education in the administration 
of the provisions of this act. * * * 

"Any state may accept the benefits of any one or more of the respective 
funds herein appropriated, * * * and shall be required to meet only 
the conditions relative to the fund or funds, the benefits of which it has 
accepted. * * * 

"Sec. 6. That a federal board for vocational education is hereby 
created, * * * 

"The board shall have power to co-operate with state boards in carry
ing out the provisions of this act. * * * 

"Sec. 8. That an order to secure the benefits of the appropriation for 
any purpose specified in this act, the state board shall prepare plans, 
showing the kinds of vocational education for which it is proposed that 
the appropriation shall be used, the kinds of schools and equipment; courses 
of study; methods of instruction; qualifications of teachers; and, i1t the 
case of agricultural subjects the qualijicatio11s of supervisors or directors; 
plans for the traini11g of teachers; and, i1~ tire case of agricultural sub
jects, pla11s for tire supervisioll of agricultural educa.fion, as provideu for 
in· section ten. Such plans shall be submitted by the state board to the 
federal board for vocational education, and if the federal board finds 
the same to be in conformity with the, provisions and purposes of this 
act, the same shall be approved. * * * 

"Sec. 9. * * * The moneys expended under the provisions of this 
act, in co-operation with the states, for the salaries of teachers, supervisors, 
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or directors of agricultural subjects, or for the salaries of teachers of 
trade, home economics and industrial subjects, shall be conditioned that 
for each dollar of federal money expended for such salaries the state or 
local community, or both, shall expend an equal amount for such salaries; 
and that appropriations for the training of teachers of vocational subjects, 
as herein provided, shall be conditioned that such money be expended for 
maintenance of such training and that for each dollar of federal money 
so expended for maintenance, the state or local community, or both, shall 
expend an equal amount for the maintenance of such training. 

"Sec. 10. That any state may use the appropriation for agricultural 
purposes, or any part thereof allotted to it, under the provisions of this act, 
for the salaries of teachers, supervisors, or directors of agricultural sub
jects, either for the salaries of teachers of such subjects in schools or 
classes or for the salaries of supervisors or directors of such subjects under 
a plan of supervision for the state to be set up by the state board, with 
the approval of the federal board for vocational education. * * * 

"Sec. 11. That in order to receive the benefits of the appropriation 
for the salaries of teachers of trade, home economics and industrial sub
jects, the state board of any state shall provide in its plan for trade, home 
economics and industrial education that such education shall be given in 
schools or classes under public supervision or control ; * * * 

"Sec. 12. That in order for any state to receive the benefits of the 
appropriation in this act for the training of teachers, supervisors, or di
rectors of agricultural subjects, or of teachers of trade, industrial or home 
economics subjects, the state board of such state shall provide in its plan 
for such training that the same shall be carried out under the supervision 
of the state board; * * * 

"Sec. 13. That in order to secure the benefits of the appropriations 
for the salaries of teachers, supervisors, or directors of agricultural sub
jects, or for the salaries of teachers of trade, home economics and indus
trial subjects, or for the training of teachers as herein provided, any 
state shall, through the legislative authority thereof, appoint as custodian 
for said appropriations its state treasurer, who shall receive and pro,·ide 
for the proper custody and disbursements of all money paid to the state 
from said appropriations." 

Returning now to the state act, the general acceptance declared in the first 
section is supplemented by seCtion 2 of the act, as follows: 

''The benefits of all funds appropriated under the proYisions of said 
act are hereby accepted as to : 

"(a) Appropriations for the salaries of teachers, supervisors and di
rectors of agricultural subjects. 

"(b) Appropriations for salaries of teachers of trade and industrial 
subjects. 

"(c) Appropriations for the preparation of teachers of agricultural, 
trade, and ind~strial, and home economics subjects." 

The conditions of the federal act are met by the following sections of the 
State Law: 

"Sec. 3. In order to carry out the prov1s1ons of this act, there is 
hereby created the state board of education, which shall consist of the 
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superintendent of public instruction and six appointive members, who shall 
be persons of recognized standing and ability in business, the professions, 
industry or the trades, to be appointed by the governor. * * * 

"Sec. 4. The superintendent of public instruction shall serve as sec
retary of the board and shall designate some employe of the department 
of public instruction to act as clerk, who shall take charge of all papers 
and perform all clerical work in connection with the meetings of the board. 
Regular meetings of the board shall be held at the office of the superin
tendent of public instruction and special meetings may be held at any 
place within the state, upon the call of the president or of a majority of 
the board. No compensation shall be paid to any member of the board, 
but each shall receive his necessary and actual expenses incurred in at
tending meetings and while engaged in performing the duties imposed 
by this act. All such expenses and any other expenses incurred by the board 
in the official conduct of its business as authorized in this act shall be 
paid upon receipt of itemized bills authorized by the board and approved 
by the president. Vouchers for said bills shall be drawn by the auditor of 
state, payable from appropriations made by the general assembly. 

"Sec. 5. The state board of education shall have all necessary author
ity to co-operate with the federal board for vocational education in the 
administration of said act of congress and of any legislation pursuant 
thereto enacted by the state of Ohio, and in the administration of the funds 
prO\·ided by federal government and the state of Ohio under the pro
visions of this act, for the promotion of vocational education in agricul
ture, commercial, industrial, trade and home economics subjects. They 
shall have full authority to formulate plans for the promotion of voca
tional education in such subjects as an essential and integral part of the 
public school system of education in Ohio; and to provide for the prepara
tion of teachers of such subjects. They shall have authority to make 
studies and investigations relating to prevocational and vocational 
education in such subjects; to promote and aid in the establishment by 
local communities of schools, departments and classes, giving training in 
such subjects; to co-operate with local communities in the maintenance 
of such schools, departments and classes ; to establish standards for the 
teachers, supervisors and directors of such subjects ; and to co-operate in 
the maintenance of schools, departments, or classes supported and con
trolled by the public for the preparation of teachers, supervisors and 
directors of such subjects. 

"Sec. 6. Any school, department or class giving instruction in agri
cultural, commercial, industrial, trade and home economics subjects ap
proved by the state hoard of education in (and) any school or college so 
approved, training teachers of such subjects, which receives the benefit 
of federal moneys as herein provided, shall be entitled also to receive for 
the salaries of teachers of said subjects an allotment of state money equal 
in amount to the amount of federal money which it receives, as herein 
provided, for the same year. The state board of education shall recom
mend to each session of the general assembly the amount of money which 
will need to be appropriated by the state for such allotments during the 
succeeding biennial period. 

"Sec. 7. The state treasurer is hereby designated as the custodian 
of all funds received from the United States treasury for vocational edu
cation under the terms of this act. All money so received or appropriated 
by the state of Ohio for the purposes contemplated in the act of congress 
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and in this act, or in the acts supplementary thereto, shall be disbursed 111 

accordance with law, upon the order of the state board of education." 

The first noteworthy fact to be mentioned in connection with your first ques
tion is the clear distinction that is drawn in both of the laws above quoted between 
agricultural education, on the one hand, and trade, industrial and home economics 
education, on the other hand, as affecting the application of federal moneys to the 
payment of any part of the salary of a supervisor or director. \Vithout again 
quoting the section, permit me to point out that the state is permitted to expend the 
first federal appropriation for agricultural education partly in the payment of the 
salary of a director or directors or supervisors. This is clear enough from the 
general provisions of the federal law, but is made quite explicit in that part of 
section 10 thereof which has been quoted. It is therein provided that the state 
board may set up a plan of supervision for agricultural education, and, if the 
same is approved by the federal board, may use the moneys allotted to the state 
under the first federal appropriation for the payment of salaries of supervisors or 
directors. This is broad enough to include the payment of the salary of a state 
supervisor or director as well as that of a local supervisor or director, if the fed
eral board assents to such plan. In this connection it is to be noted that section 5 of 
the state law expressly authorizes the state board of education thereby created to 
set up the plan of supervision which would be necessary in order to comply with 
the federal act in this respect. 

But while these things are true as to agricultural supervisors, they are not 
true as to superYisors of trade, industrial and home economics education. Con
gress has been very careful to make this distinction, and it is very clear, therefore, 
that the federal moneys are not to be used in the payment of the salaries of 
supervisors of these last named subjects nor in training such supervisors. 

It is very clear to me, therefore, that, granting that some authority exists 
for the employment of a director of vocational education, including industrial train
ing and home economics, by some agency of the state or under authority of it~ 

laws, the federal moneys could not be used to contribute to the salary of such 
a director. 

Your question, however, does uot relate to federal moneys, but to state moneys. 
X evertheless, the conclusion at which I have arrived furnishes a partial answer 
to your questiou; for the state law (Sec. 6) provides that the state money shall 
be allotted to schools and colleges dollar for dollar with the federal money; that 
is to say, the money of the state which the state board of education is to disburse 
must be disbursed in exact and equal co-operation with the federal funds. To 
the extent, therefore, that the state money might be needed to match the applica
tion of the federal money, there would be no authority to withhold any part of 
it and expend it for some purpose to which federal money could not be applied. 
Unless, therefore, the appropriation made by the state and subject to the control 
of the state board of education were sufficient in amount to leave a surplus after 
the contributions required by section 6 had been made, no part of that money 
could be used to employ a state supervisor. 

But this is not all; for unless the appropriation to the state board of educa
tion, which is not found in the act cited, but in the general budget bill, is broad 
enough to authorize the expenditure of the moneys appropriated for this purpose, 
such expenditure could not be made even if there were a surplus. The budget 
bill provides (lOi Ohio Laws, page 208) an appropriation of $iH,400.00 "for the 
purpose of co-operating with the United States in vocational education." It is 
clear that the moneys appropriated for this purpose can not be expended for any 
purpose not strictly co-operative with the United States. Inasmuch as the United 
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States withholds co-operation in the payment of the salary of any supervisor ex
cepting one whose duties relate strictly to agricultural education, it is clear that 
regardless of the question of amount the appropriation to the state board of educa
tion may not be used for this purpose. 

Your first question also relates to the payment of expenses of the members 
of the board, which are expressly authorized by section 4 of the act to be paia 
"from appropriations made by the general assembly." If the appropriation referred 
to were the only one bearing upon the subject, and if its entire expenditure is not 
necessitated by the requirements of section 6, I would be of the opinion that the 
expenses of members of the state board would be properly chargeable against the 
appropriation, even though the legislature did not make a specific appropriation 
for the expenses of the board or its members. This part of your first question 
is, however, thrown into some confusion by the fact that some of the expense 
of carrying on the work of the state board of education is provided for by appro
priation made to the department of public instruction. For example, at page 223 
of 107 Ohio Laws is found, under the heading of "Department of Public Instruc
tion," an appropriation of $1,000.00 for "Extra help in vocational work." This is 
consistent with the first sentence of section 4, which provides that an employe of 
the department of public instruction shall be designated to act as clerk and per
form all clerical work in connection with the- meetings of the board. The last two 
sentences of the same section, however, seem to contemplate the incurring of addi
tional expenses by the board, as well as the reimbursement of the members of the 
board for their actual and necessary expenses. So that the mere fact that an ap
propriation is made to the department of public instruction for extra help in voca
tional work does not establish the conclusion that the other expenses of the board 
are properly chargeable against the appropriations made to the department of pub
lic instruction. 

On the whole then, I conclude that the actual and necessary expenses for 
which under the provisions of section 4 of the state law the members of the state 
board of education are entitled to reimbursement are a proper charge against the 
state appropriation for co-operation with the federal government. The legislature 
has made no other appropriation to meet a fixed charge authorized by law; in thP. 
broad sense the work of the state board in the performance of which its members 
incur personal expenses is all co-operation with the federal government; the fed
eral act itself requires the establishment of a state board and the doing of work 
by its members; and the provisions of section 6 of the law as applied to the ap
propriation made must be read in connection with 'those of section 4. 

In a word, then, while section 6 of the act, as above stated, requires that state 
money be expended dollar for dollar with federal money. yet this requirement 
does not bind the legislature to make a separate and distinct appropriation for 
this purpose, though it would be more convenient so to appropriate. Therefore, 
section 6 of the law does not necessarily control the expenditure of all of the 
moneys appropriated if there is some other proper charge against the appropriation 
under the law. The expenses of the board and its members, other than clerical 
help which is to be furnished by the department of public instrnction, are a proper 
charge against this appropriation because the legislature has made no other ap
propriation for such purpose, and because such expenses are in the broad sense 
incurred for the purpose of co-operating with the United States in vocational 
education. 

I answer your first question, therefore, by saying that it would not be pos
sible to use any of the moneys appropriated by the state of Ohio to pay any part 
of the salary of a director of vocational education, including industrial training 
and home economics; but that it would be possible and entirely proper to usc the 
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appropriation to the state board of education for the payment of the actual and 
necessary expenses of the members of the board and the incidental expenses of 
the board itself other than for clerk hire. 

Your second question, apparently assuming the impossibility of using the state 
moneys for the purpose of contributing to the salary of a director of vocational 
education whose functions would be as broad as those referred to in the first 
question, asks whether it would be possible to use any part of such moneys for 
the payment of the salary of a director of agricultural education. 

As we have seen, the federal moneys may be used for such a purpose; and 
so far as the mere use of moneys is concerned it would follow, on the principles 
above outlined, that the state moneys could be likewise expended. At this point, 
however, another question intrudes-one that might properly have been men
tioned as a further consideration in connection with your first question; and 
that is as to the authority to employ a state director or supervisor of agri
cultural education. 

The State Board is given no authority to employ anybody. Its connection 
with the educational system of the state may be summed up as follows: 

The State Board is to deal with the Federal Board for the purposes of the 
federal act; it is to formulate plans for the promotion of vocational education 
as !I part of the public school system of education in Ohio; it is to provide for 
the preparation of teachers; to make studies and investigations ; to promote and 
aid in the establishment of local schools, departments and classes ; to co-operate 
with local communities ; to establish standards ; and to co-operate in the main
tenance of schools for the preparation of teachers, supervisors and directors. 
The State Board is a continuing body, but it is not a part of the regular educational 
system of the state except to the extent specified. It disburses the state 
and federal funds; but if it has any authority to make employments 
it must be such authority only as is incidental to one of its expressly 
conferred powers. I find no express power from which such a power would 
flow by implication, unless it be the authority to make studies and investigations 
and that "to promote and aid in the establishment of local schools. The accomplish
ment of these objects might require the board to employ investigators and field 
men, but, in my opinion, they would not justify the board in establishing the 
the position of state supervisor of agriculture. 

But aside from all question as to the implications arising from Section 5 of 
the act creating the State Board of ·Education there are other considerations 
tending in the same direction. The supervision of the educational activities 
of the state is the subject of other laws on the statute books. These laws, 
dealing as they do comprehensively with the whole system of public education 
in the state, provide for local supervision by district superintendents and county 
superintendents and for state-wide supervision through the Department of Public 
Instruction. Consistently with this scheme of things, it would appear that if there 
is to be a state supervisor of any branch of education conducted by the state 
such office would belong in the educational system of the state as it is and 
always has been constituted. 

Such indeed must have been the view of the General Assembly which 
enacted this law; for in its appropriations for the Department of Public In
struction it provided the sum of $1,600.00 for the salary of a "vocational super
visor". Here is authority to the Superintendent of Public Instruction to ap
point, for the period covered by the appropriation at least, a vocational super
visor. 

In my opinion, the legislature acted consistently with the scheme of the 
general laws in making this appropriation, and it is my opinion, under the 
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general laws and the appropriation, that whatever authority exists for the appoint
ment or employment of a supervisor is reposed in the Superintendent of Public 
Instruction. 

I do not mean to say that the State Board of Education is without any 
authority in the premises at all. It must set up a plan of co-operation; it is 
given complete authority and control over the scheme of co-operation in voca
tional education; so that it is my opinion that in so far as state supervision is 
a part of the plan "for t"he promotion of vocational education in such subjects 
as an essential and integral part of the public school system of education in 
Ohio," the power to authorize the appointment is reposed in the State Board 
of Education. That is to say, the State Board of Education has the authority, 
in my opinion, to determine whether or not there shall be state supervision 
of education in such subjects; it has the power to create the position in so far 
as the existence of such power is compatible with the separation of powers 
under the Constitution, which is a question not necessary to be considered at 
this time. But when it comes to the actual appointment or employment of the 
person who is to fill the position, the power to do these things is committed to 
the Superintendent of Public Instruction, who has control over the appropriation 
made for such purpose. 

It being established, then, that the authority to appoint a state supervisor is 
reposed in the Superintendent of Public Instructiion, acting with respect to the 
creation of the position, but not otherwise, with the advice and consent of 
the State Board of Education, your question still requires me to consider whether 
the state moneys may be used to supplement the salary of the person referred 
to in the budget bill as the "vocational supervisor." 

This question may be broadly answered in the negative on the simple 
ground that the legislature has made a specific appropriation for this object and 
has r:letermined in the first instance the salary which shall be pay:.;ble. The 
necessary inference is that the legislature did not intend that this salary should 
he supplemented by the use of any other funds whic~ it h;;d appropriated. 

An additional reason for the same conclusion, however, is furnished hy con
siderations referred to in answering your first question. The $1,600.00 ;wpro
priated for the Department of Public Instruction is for the saiary of a vocational 
supervisor. I find no warrant for the use of this appropriation or the em
ploying authority derived from it for the payment of the salary or the employ
ment of a supervisor whose functions are limited to the teaching of agriculture 
only. If a supervisor is employed at all, therefore, he must be paid the sum 
of $1,600.00, .and no more, as salary, and he must supervise the entire work of 
vocational education in the state. 

But, being so employed, he is not such a supervisor whose salary may be 
supplemented by the federal appropriation which is available to supplement the 
salary of a supervisor of agriculture only. In other words, if such a supervisor 
is employed such employment is not co-operative, but is an independent activity of the 
state. Therefore, the general appropriation which is made for the purpose of co
operating with the federal government and payable only for such purposes as con
stitute co-operation with the federal government could not be used to pay any part 
of his salary. 

I therefore conclude that no part of the moneys appropriated to the State 
Board of Education for co-operation with the United States, nor any part of 
the federal moneys subject to the disbursements of the State Board may be paid 
in supplementing the salary of the vocational supervisor whom the Superin
tendent of Public Instruction is authorized to employ. 

One more question must be considered before your second query is fully 
answered, viz: 
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:\Jay the State Board of Education or the Superintendent of Public 
Instruction employ, independently of the authority to employ a voca
tional supervisor, a supervisor or director of agricultural education, 
and use the state appropriation for co-operation to pay his salary or to 
pay part of it, the remainder to be paid by the use of federal moneys? 

As I have stated, I do not believe that the State Board of Education has 
implied power to make an employment of this character. Certainly it has 
no such express power. If the power were present I would ha,·e no difficulty 
in advising that the fund might be appropriately applied to pay the salary upon 
the same principles upon which I have held that the expenses of the members 
of the board are properly chargeable against the co-operation appropriation. 
But, as stated, the only power of employment which the State Board of Education 
possesses, if any, is that of employing persons to assist it. If its work 
amounts to "supervision," in the sense in which the Federal Board for V oca
tional Education interprets the federal Jaw, then there would be warrant for 
holding that as a part of the co-operative scheme of things to be worked out 
between the two boards a position subordinate to the State Board of Educa
tion might be created by that board, and the salary of the incumbent thereof 
paid partly by the use of state funds and partly by the use of federal funds, if 
the state funds appropriated are sufficient to pay the state's portion of such 
salary in the face of the duties of the board under Section 6 of the state law. 
As stated, this question has a federal aspect and I do not desire to foreclose 
its consideration by the proper authorities. I am bound to say, however, that 
without knowing exactly what is meant by state supervision, I am impressed 
with the thought that the functions of the State Board of Education do not 
extend that far. This is because, as I have pointed out, what limited functions 
of this sort exist under the statutes of this state seem to be reposed, primarily 
at least, in the department of public instruction. The state board's authority 
to set up a plan of organization does not include the power to supervise, no 
matter how that power be defined; and the State Board's authority to co-operate 
with local communities and to establish standards is too vaguely put in the law 
to enable me with assurance to state that the legislature intended to encroach 
upon the functions of the Department of Public Instruction. 

On the whole, therefore, I do not feel able to advise that the State 
Board has the power as a matter of state law to supervise agricultural educa
tion in the state-wide sense, without at least examining into the statutes relative 
to the powers and duties of the Superintendent of Public Instruction; and 
if it should appear upon such examination that power approximating the super
vision of agriculture as a teaching subject in the common schools of the state 
is reposed in the Superintendent of Public Instruction, and hence in all likeli
hood not vested as a matter of legislative intent in the State Board of Educa
tion, it would follow that an assistant to or employe of the State Board of 
Education, who could not have authority broader than the board itself. could 
not with propriety be called a supervisor of agricultural teaching. 

Coming now to the question relative to the powers and duties of the 
Superintendent of Public Instruction, let me observe that two questions appear 
to be involved, and may be phrased as follows: 

(I) Has the superintendent of public instruction any supervisory 
power over the teaching of agriculture in the schools, as such; and 

(2) If it should appear that he has such power, may he delegate 
it to, or rather execute it through, an assistant, and has he the power 
to employ such assistant? 
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The first of these questions is answered by the following statutes : 
Section 7761-1, General Code: 

"Agriculture shall hereafter be taught in all the common schools 
of all village and rural school districts of the state of Ohio, which 
are supported in whole or in part by the state, and may be taught in city 
school districts at the option of the board of education. Such agri
cultural instruction in each county district shall be under the general 
supervision of the county superintendent of schools." 

This statute makes it reasonably clear that supervision of agricultural teaching 
in the common schools is divided between the county superintendent and the 
superintendents of the city and other exempt districts which offer such instruc
tion. What general supervision over this local supervision is reposed in the 
Superintendent of Public Instruction? In the first place, I note that Section 
7706-4 of the General Code, which relates to the duties of the county superin
tendent, provides that he shall make all reports required by law to be made to 
the superintendent of public instruction and "make such other reports as the 
superintendent of public instruction may require." This statute makes it clear 
that the county superintendent must at least report to the superintendent of public 
instruction upon such subjects as the superintendent of public instruction may 
require. 

Section 7645 of the General Code gives to the superintendent of public in
struction the power to approve the graded courses of study which the section 
provides shall be prescribed by the local boards of education in the subjects 
named in section 7648. Section 7648 ·defines an elementary school and prescribes 
the subjects in which instruction shall be given therein. This section in and 
of itself makes the teaching of agriculture optional, but, as we have seen, section 
7761-1 requires the teaching of agriculture and in effect modifies section 7648 
to this extent. On the whole I am of the opinion that the concurrent effect of 
the three sections named is to make the course of study in elementary schools, 
which now includes agriculture, subject to the approval of the superintendent 
of public instruction. 

Turning now to colleges and normal schools and the work done by them in 
training teachers and supervisors of agriculture, which is within the purview 
of the third federal appropriation referred to above, I observe that section 
7807-5, General Code, gives to the superintendent of public instruction the au
thority to approve institutions affording training in special subjects, including 
agriculture, and to issue provisional special certificates in such subjects to 
teachers or supervisors thereof. 

Still dealing with the matter of preparation of teachers, I find that the 
superintendent of public instruction is by §ection 7654-1 and succeeding sections 
given certain supervisory authority over locally established and maintained normal 
schools. 

Under section 7819, General Code, the superintendent of public instruction 
is given authority to prepare and charged with the duty of preparing the ques
tions for all county teachers' examinations. 

These special sections show that the superintendent of public instruction 
has rather wide supervisory powers with respect to the conduct of the schools 
in the state at large, in so far as such supervision is compatible with the local 
supervisory powers given to the county and district superintendents. There are 
also some general sections found in the chapter specifically relating to the 
superintendent of public instruction. Section 354 of the General Code authorizes 
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him "to visit and inspect schools." Section 355 gives him such supervision of 
the school funds of the state as is necessary to secure their safety and dis
tribution as provided by law, with authority to acquire information from almost 
any source. Section 357 authorizes him to formulate "instructions for the 
organization and government of schools." and to transmit them to the local school 
officers, "who shall be governed thereby in the performance of their duties." 
This power is very broad. 

On the whole, then, I find that whereas some power which might be deemed 
supervisory could by inference and implication be ascribed to the state board of 
education under the law creating it, powers which are clearly supervisory are 
by express provision of law vested in the superintendent of public instruction, 
as well respecting vocational trainit~g and the teaching of agriculture as with 
respect to the so-called common branches. 

It is a well understood principle of statutory interpretation that a subsequent 
statute repeals or modifies a prior one to the extent only that they may be 
found to be irreconcilably inconsistent. Another way of putting the same thing 
is that where the legislature sees fit in the enactment of a new law to leave other 
laws apparently in force and unmodified by express repeal or amendment, the courts 
will hold that all the statutes which appear on the statute books of the state are 
in force and unmodified unless by clear expression in the later act a provision 
inconsistent with those of the former acts is made. 

In this case there is nothing expressed in the act creating the state board 
of education which is inconsistent with the powers and duties of the superin
tendent of public instruction. On the other hand, the superintendent of public 
instruction is a member of the board, his office is to perform all clerical work 
which the board requires, and it is rather clear that the board acts on the whole 
in an advisory capacity to him, or perhaps in such capacity respecting the matters 
within the scope of its powers, viz :co-operation in vocational education, in the 
same way as the local board of education acts with respect to its superintendent. 
There is, for example, a county board of education and a district board of educa
tion. These boards have their superintendents whom they may cuutrul upon all 
questions of policy, yet it is well understood that the actual supervision of the 
schools is a function of the superintendent and not of the board. 

So also the state board of education with respect to the subject-matter of 
vocational education may, under its power to set up· plans and the like, control 
the discretion of the superintendent of public instruction in the exercise of his 
supervisory powers; but the supervision itself is his function and not that of 
the board. 

This interpretation of the law does no violence to anything in the recent 
act, preserves the integrity of the statutes relating to the superintendent of 
public instruction which are not repealed, and avoids all conflict. I am of the 
opinion that it is the one to be adopted, because any other construction would 
make a mere implication or· inference derivable from a subsequent act repeal 
an express provision of an earlier act, which is violative of every canon of statu
tory interpretation. 

In short, then, the actual function of supervision, in so far as the same 
exists under the statutes of this state now in force, and in so far as it is to be 
exercised with respect to the teaching of agriculture and the preparation of teachers 
of agriculture, is vested in the superintendent of public instruction. In the broad 
sense he is the supervisor of agricultural education the same as he is the sup
ervisor of all other public education. 

The second question involved in the general inquiry under investigation now 
anses. Has the superintendent of public instruction power to appoint an assis-
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tant or other subordinate through whom he may perform the function of super
vision that the statutes repose in him? This question is answered by section 
353-1 of the General Code, which provides as follows: 

"The superintendent of public instruction may employ such clerks, 
stenographers and assistants as will enable him to properly care for 
the duties of his office. The compensation of such appointees shall be 
fixed by the superintendent of public instruction with the approval of 
the governor." 

Here is the power to employ assistants, which carries with it by necessary 
implication the power to prescribe the duties of such assistants and to limit them 
within appropriate fields. I have no doubt. that there is enough power here for 
the superintendent of public instruction to employ an assistant and to limit the 
activity of such an assistant to the supervision of agricultural subjects. Of 
course, the assistant has no independent powers of his own, he acts merely as 
the representative of the superintendent of public instruction, in whose name and 
by whose authority everything must be done. 

Ordinarily, even an express power to make employments in the statutes of 
the state will not be practically effective without an appropriation to pay the 
compensation of the employe. The state is, to be sure, bound by the employ
ment, but the actual money is not forthcoming without the appropriation. 

The legislature has made appropriations for the department of public in
struction, particular items of which have been referred to. heretofore. 

The "personal service" appropriations to the department are itemized in 
such manner as that it is clear that none of the moneys so appropriated could 
be used to pay all or any part of the salary of an assistant whose activities 
would be limited to agricultural education. The question which now arises is 
as to whether, in view of the specific appropriations which the legislature has 
made to the department of public instruction for personal service, the appro
priation for co-operation with the federal government made to the state board 
of education could lawfully be used to pay all or any part of the salary of an 
assistant in his office. 

This is purely a question of the legislative intent embodied in the appro
priation bill; for, as we have seen the power to employ exists independently 
of that bill. It might be strongly argued that the legislature could not have 
intended that any part of the moneys appropriated to the state board of education 
should be used to pay all or any part of the salary of an assistant in the depart
ment of public instruction, because full provision has been made for such assis
tants by the legislature in the appropriations to that particular department, and 
because, moreover, one of the assistants in that department for which appropria
tions has been made is one whose functions, viz: vocational education, are of a 
character related to the work of the state board of education. In fact I believe 
this to have been the legislative intention and that the legislature did not mean 
to provide by its appropriation for the state board of education in co-operation 
with the federal government any money which should be available to pay all or 
any part of the salary of a subordinate in the department of public instruc
tion. The question is not free from doubt, to be sure. The ·state board has 
authority to set up a plan which shall contemplate the creation of a subordinate 
position in the department of public instruction, which might be appropriately 
called a director or supervisor of agricultural education, subject to the approval 
of the federal board on the point as to whether such a subordinate would satisfy 
the federal requirements. The superintendent of public instruction has ample 
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authority, with the approval of the· Gonrnor, to employ such a person as an 
assistant and to fix his compensation. If the federal board is satisfied with this 
feature of the plan it could advance federal moneys which could be applied to 
the salary of such assistant. The state moneys appropriated for co-operation 
might meet these federal moneys, always keeping strictly within the purpose and 
intent of the federal law which is accepted by the state law and virtually made 
a part of the latter by reference. So that the devotion of part of the money 
appropriated by the state to the state board of education in the payment of a 
part of the salary of such an assistant would be, broadly speaking at least, co
operation with the federal government. 

It will be seen, therefore, that reasons exist on both sides of the question 
as to whether or not any part of the moneys appropriated for the state board 
of education may be applied to the salary of a special assistant in the department 
of public instruction. This question may not even arise, however, if the entire 
amount appropriated for co-operation is needed to meet the requirements of 
section 6 of the act and the incidental expense of the board, etc. If such should 
be the case, and the federal board should insist as a condition of co-operation 
with the state that a position of the kind named be created, and be satisfied with 
such position as a subordinate one in the department of public instruction. then 
the situation would be substantially as follows: 

N" ot enough money being available-regardless of the question of power-to 
provide for the state's part of the salary of such an assistant, and the federal 
board making the creation of such position a prerequisite to co-operation, and 
the power to create the position existing, the furnishing of the funds would 
seem to be a matter for the consideration of the emergency board. 

I understand an application has been made to the emergency board upon 
this theory. 'Whether the facts require the board to act upon either hypothesis 
respecting the applicability of the appropriation made to the board of education, 
I can not say. Clearly, the power of the emergency board is invoked if the 
appropriation could not legally be expended for this purpose at all; in all likeli
hood the power of the emergency board is likewise invoked if the appropria
tion, though legally available, is not sufficient in amount to justify its expenditure 
for this purpose. 

On the whole, then, I conclude that even though the payment of a part of 
the salary of an assisant in the office of the superintendent of public instruction 
whose functions would be limited to the supervision of agricultural education 
might be regarded as co-operation with the federal government, within the 
purview of the state and federal acts respecting vocational education, the manner 
in which the legislature of the state has made its appropriation indicates a legisla
tive intention that the co-operation appropriation shall not be used for this 
purpose, but that whatever moneys are expended for all or a part of the salary 
of assistants in the department of public instruction shall be taken from funds 
appropriated to that department. 

It goes without saying, I think, that if a plan of supervision which contem
plates the selection of a subordinate in the department of public instruction as 
a state supervisor, carrying with it the necessary implication that such supervisor 
shall really act as the representative of the superintendent of public instruction 
and in his name, is approved by the federal board, the state may have aid from 
the federal appropriation under section 10 of the federal law in payment of part 
of the salary of such an assistant. 

Very truly yours, 
}OSEPH :McGHEE, 

Attoruey-General. 
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652. 

LICENSES-UNDER LLOYD LOAN ACT-RDIAIN IX FORCE UXTIL EX
PIRA TIO~ OF THE YEAR FOR WHICH ISSUED. 

The act of the legislature passed March 27, 1917 (107 0. L. 509), repeali11g a11d 
re-enacting certain sections of the so-called Lloyd law, does not require licensees 
1111der said law, holding licenses iss1ted prior to said date, to surrender such licenses 
a11d take out new ones. Such licenses remai11 in force until the expiration of tl1e 
·year for which they were issued. 

CoLUMBUS, OHio, September 25, 1917. 

HoN. P. E. BERRY, Commissioner of Securities, Columbus, Ohio. 
DEAR SIR :-Under date of September 15, 1917, you make an inquiry of this 

office which is partly but not fully shown in the following communications accom
panied by letters hereinafter given: 

"Please advise us relative to the questions submitted to our depart
ment in the letters which we herewith enclose. 

"The Lloyd loan law. Sections 6346-1-2-3-4-8-9 and 10, passed May 
7, 1915, 0. L., Vol. 106, page 281, and requiring a license from the super
intendent of banks, are repealed. The present law, passed March 21, 1917, 
makes it unlawful to make a charge in excess of 8 per cent. per annum 
without first obtaining a license from the commissioner of securities, and 
otherwise complying with the provisions of the law, Ohio Laws, Vol. 107, 
page 509, 510 and 511. 

"The Lloyd loan law, I understand, was repealed and a new law has 
taken its place. I represent the Ideal Finance Co. who have complied with 
the law and have a license from the superintendent of banks. Do they 
now have to take out a new license?" 

These documents do not fully show your. inquiry, but you have personally 
supplemented them with the statement that following the passage of the act of 
March 21, 1917, creating the securities department, found in 107 0. L., pages 509 
to 511, which act amends certain sections of the law formerly go,·erning the bank
ing department only, by substituting the name "commissioner of securities" for 
that of "superintendent of banks;" that the letter from an attorney, copied above, 
has been circulated to all the licensed money lenders under the jurisdiction of your 
office and has created great confusion and practically a panic, and has created the 
impression that all persons engaged in the chattel loan business are required to 
surrender their licenses issued just before the amendment of the law and take 
out new licenses. Such is the inquiry and the circumstances giving rise to it. 

It is unnecessary to quote the sections of the law referred to in these com
munications in view of the fact that they are in the same words as they stood 
before the amendment, except in the respects above indicated, and that they were 
merely amendt;d to transfer the authority given in them from the superintendent 
of banks to the commissioner of securities. The amendment plainly and on its 
face was intended to have no effect in disturbing the business of the department, 
but was merely made for the purpose of such transfer of authority. 

Licenses were taken out and paid for on the first of :\larch; this amendment 
was enacted on the 21st of that month and went into effect on the first day of July. 
The impression that it has such effect seems to be founded upon the fact that a 
section in the old law, no longer necessary in the amendment, was inadvertently 
carried therein, which is as follows (Sec. 6346-10, 107 0. L. 511.): 
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"Any licensee, or licensees, who hold a license under the prov1s1ons 
of sections 6346-1, 6346-2, 6346-3, 6346-4, 6346-5, 6346-6, 6346-7 of the Gen
eral Code, inclusive, which has not yet expired, and who shall present his 
license for cancellation to the commissioner of securities shall receive 
therefor a credit in the amount of ten dollars, and the commissioner of 
securities shall credit the same upon such license." 

This section is transferred word for word from the old law to the new; it, 
therefore, has no effect whatever as an amendment. It was in the former act a 
practical provision with which compliance was necessary, but it is no longer neces
sary, nor can have any effect or application as of the time of going into effect of 
the new law, and is simply an example of what the supreme court in a recent de
cision speaks of as "the scissors and paste method of legislation." The whole 
subject of the effect of amendments in the form of codification or re-enactment 
is discussed in a case in which the above expression is used: 

State ex rel Nimberger v. Bushnell, 95 0. S. 177. 

The first section of the syllabus is as follows: 

"On the re-enactment of a statute in a code the reviSion does not 
change its meaning, construction or effect unless the language of the statute 
as revised clearly manifests the intention of the legislature to make such 
change." 

A fortiori would this be true where there is no revision of the language, but a 
section recopied in the amendment. 

This same subject is further discussed in a still more recent case: 

State ex rel. Taylor v. Cowen, 95 0. S. 

This case went off upon an amendment of the highway law, an amendment 
containing such sweeping changes that the opinion was generally entertained that 
it had abolished the former highway department. Jones, J., in the opinion speaks 
as follows: 

"In the construction of legislation of this character the legal principle 
has been well established that when the amendatory or re-enactment law 
substantially re-enacts the existing law, the latter is held to be in effect, 
continuous and undisturbed, and in contemplation of law is not a repeal, 
but merely a reaffirmance of the former law. Re Harry Allen, 91 0. S. 
315; Re Hesse, 93 0. S. 230." 

The present legislation is not different in character from that discussed by 
the court in the Cowen case, but is a much stronger case for the doctrine above 
stated as the amendments in this case were less radical and sweeping and seem to 
leave no doubt whatever that there is no change in the law and no interruption 
in its enforcement. 

Very truly yours, 
JosEPH -:\lcGHEE, 

Attorney-Geuera/. 
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653. 

OFFICES C0:\IPATIBLE-CLERK OF COU~CIL, DEPUTY CLERK OF 
COUNCIL, OR ASSISTANT CLERK OF COUNCIL AXD SERCETARY 
OF SINKING FUND TRUSTEES. 

A person may occupy the position of clerk of council, deputy clerk of couucil, 
or assistant clerk of cowzcil and also lzold tlze Position of secretary of tlze siukiug 
fund trustees, if it is physically possible to do so, and draw separate compeusatiou 
for each position. 

CoLUMBUS, OHIO, September 25, 1917. 

Bureau of Inspection aud Supervision of Public Offices, Columbus, 0/zio. 
GENTLEMEN :-In your communication of recent date you wbmit for my opinion 

the following: 

"May the clerk of council, deputy clerk of council, or assistant clerk 
of council, also hold the position of secretary of the sinking fund trustees 
and draw separate compensation for each position?" . 

An examination of the provisions of the General Code does not disclose any 
statutory inhibition against the same person acting as clerk of council, deputy clerk 
of council, or assistant clerk of council, and holding the position of secretary of 
the sinking fund trustees. 

There remains then for consideration the question as to whether the positions 
are incompatible within the meaning of the common law. 

The common law rule of incompatibility in office is stated in the case of State 
ex rei. v. Gebert, 12 0. C. C., n. s. 274, by Dustin, J., at page 275, as follows: 

"Offices are considered incompatible when one is subordinate to, or. in 
any way a check upon, the other; or when it is physically impossible for 
one person to discharge the duties of both." 

As far as. I have been able to ascertain there is nothing in the duties per
taining to the positions of clerk of council, deputy clerk of council, or assistant 
clerk of council that would make them subordinate to or a check upon the posi
tion of secretary of the sinking fund trustees. 

Therefore, I advise you that it is my opinion that the same person may occupy 
the position of clerk of council, deputy clerk of council, or assistant clerk of council 
and also hold the position of secretary of the sinking fund trustees, if it is physically 
possible to do so, and draw separate compensation for each position. 

· Very truly yours, 
JosEPH l\IcGHEE, 

Attome3'-Geueral. 
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APPROV AL-COXTRACT BETWEEX BOARD OF TRUSTEES, OHIO 
SOLDIERS' AND SAILORS' ORPHANS' HO:\IE, AND THE \VEIN:\iAX 
PU:\IP :\IAXUFACTURIXG CO:\IPAXY OF COLU:\IBUS, OHIO. 

CoLU~IBl:s, OHIO, September 25, 1917. 

Board of Trustees, Ohio Soldiers' and Sailors' Orplzans' Home, Xenia, Ohio. 
GENTLEMEN :-:\Ir. Howard :\Iannington, a member of your board, has sub

mitted to this department a contract entered into between your board and the \Vein
man Pump Manufactu~ing Company, of Columbus, Ohio, for furnishing one steam 
turbine driven and one electrically driven hot water circulating pumps for the sum 
of $2,250.00, together with the bond securing said contract. 

I have examined the contract and bond and find the same to be in compliance 
with law. The auditor of state having furnished a certificate that the money nec
essary for such contract is available, I have this day filed the said contract and 
bond in the office of the auditor of state. 

655. 

Very truly yours. 
JosEPH McGHEE, 

Attomey-General. 

APPROVAL-CONTRACT BETWEEN" THE STATE OF OHIO AND THE 
1\I. E. l\1URPHY COMPANY, OF COLUMBUS, OHIO. 

CoLUMBUs, OHIO, September 25, 1917. 

HoN. JoHN I. 1\irLLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-T have your communication of September 20, 1917, in which you 

enclose two contracts, in triplicate, both entered into by the state of Ohio with the 
M. E. Murphy Company of Columbus, Ohio, the one for the driving of fifty piling 
each forty feet long, to protect the bank of the Ohio canal at Paper Mill south of 
Cleveland, Ohio, and the other for the driving of approximately seventy-three 
piling each forty feet long, to protect the bank of the Ohio canal about four miles 
south of Cleveland, Ohio. 

I have carefully examined these contracts and find them correct in form and 
legal. 

Upon an oral statement received from your department, I also find that you 
have complied with the provisions of section 2314 et seq. G. C. as amended and 
found in 107 0. L. 453. 

I, therefore, approve said contracts and return the same to your department. 
Very truly yours, 

JosEPH l\IcGHEE, 
Attorney-Genera/. 
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656. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEM.ENT IN 
ASHLAND, LUCAS AND l\:IAHONING COUNTIES. 

CoLUMBUS, OHIO, September 25, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of September 21, 1917, in which you 

enclose a number of final resolutions, for my approval, as follows : 

"Ashland County-Sec. 'A' of the Ashland-Norwalk road, I. C. H. 
No. 142. 

"Ashland County-Sec. 'G' of the Savannah-Vermilion road, I. C. H. 
No. 149. 

"Lucas County-Sec. 'K' of the Toledo-Napoleon road, I. C. H. No. 51. 
"Lucas County-Sec. ']' of the Toledo-Napoleon road, I. C. H. No. 51. 
"Mahoning County-Sec. 'Y' of the Canfield-Poland road, I. C. H. 

No. 486. 

I have carefully examined these final resolutions and find them correct in form 
and legal and am, therefore, returning the same to you with my approval endorsed 
thereon, in accordance with the provisions of section 1218 G. C. 

657. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

RESIDENCE-FEEBLE-MINDED YOUTH BROUGHT INTO THE STATE 
BY PERSONS CARING FOR HIM DOES NOT ACQUIRE LEGAL SET
TLEMENT-RETAINS SAME LEGAL SETTLEMENT AS PARENTS. 

A man and his wife moved from the state of Indiana i11to a cou11ty in Ohio, 
bringing with them a feeble-minded youth whom they were cari11g for as one of 
their family. After residing in such county i1~ Ohio for fifteen months, the /Ills
band died, and the wife, being unable to lon,ger care for this youth, has requested 
the county authorities to admit him to the infirmary. The youth in question has 
not supported himself sil~ce comiug to Ohio, but has been dependent upo1~ his 
friends. The boy's mother lives in auother state. 

Held: This feeble-minded youth did not gain a legal settlemmt in Ohio, but 
that this settlement is in the county and state where his mother resides. As soon 
as the mother is located this boy should be takeu to the county a11d state in wlzich 
she has a residence by the superintendent of the county infirmar)•. In the mean
time the boy should be cared for in the county infirmary. 

CoLUMBUS, OHIO, September 26, 1917. 

HoN. J. H. MussER, Prosecuting Attomey, Wapakoneta, Ohio. 
DEAR Srn :-I have your letter of August 11, 1917, as follows: 

"About fifteen months ago a man and his wife came to this county 
from Indiana, bringing with them a young man who is mentally deficient 
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and who had, some time prior to the time they mo\·ed here from Indiana, 
been an inmate of an infirmary there. The man who brought this young 
man from Indiana has died and his widow is unable to any longer care 
for him because of her financial condition, and a request has been made 
that the county take charge of him and make him an infirmary charge 
under the poor laws. 

"This young man has not supported himself since he came to Ohio, but 
has been dependent upon the persons who brought him here for his 
support. 

"I would like to have your opinion as to what disposition should be 
made of the matter as our county commissioners feel that this young man 
should not be a county charge and would request that you give this your 
earliest attention as some. persons interested are insistent that the county 
take charge of the young man at once." 

Under date of September 18, 1917, you advise me: 

"Replying to your letter of September 5th, relative to my inquiry 
in regard to a certain dependent who had at one time been in an infirmary 
in Indiana, and whom some people would now have Auglaize county take 
care of, will say regarding the questions asked by you that this young 
man is twenty-six or twenty-seven years old. He was an inmate of the 
infirmary in Tippecanoe county, Indiana, from which infirmary he ran away 
and went to Benton county, Indiana, where he was taken in by the husband 
of Mrs. Jennie Meiser. Mrs. Meiser and her husband came to Ohio in 
April, 1916, bringing this young man with them. Last winter Mrs. Meiser's 
husband died, and she is unable to care for this young man any longer her
self. He has never supported himself at any time since he left the Tip
pecanoe county, Indiana, infirmary, and he was never adopted by Mrs. 
Meiser and her husband. I understand that his mother is living, but I have 
been unable to locate her place of residence. 

"Section 3477 G. C. provides that before a person shall be considered 
to have obtained a legal settlement in any county in this state that he or 
she shall have continuously provided for and supported himself or herself 
for twelve consecutive months, subject to certain exceptions. 

"I have taken the position that this young man does not come within 
the law regarding the care for poor by the county, and I believe he ought 
to be returned to Indiana. If you are of the same opinion I wish you 
would please give me your ideas as to the manner in which he should be 
returned and by whom." 

Section 3476 G. C. provides: 

"Subject to the conditions, provisions and limitations herein, the trus
tees of each township or the proper officers of each municipal corporation 
therein, respectively, shall afford at the expense of such township or mu
nicipal corporation public support or relief to all persons therein who are 
in condition requiring it." 

Section 3477 G. C. reads in part as follows: 

"Each person shall be considered to have obtained a legal settlement 
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in any county in this state in which he or she has continuously resided and 
supported himself or herself for twelve consecutive months, without re
lief under the provisions of law for the relief of the poor. * * *" 

Section 3478 G. C. provides: 

"In an action to compel the support or relief of a pauper, or in an 
action based upon the refusal of such officers to afford support or relief 
to any person, it s):lall be a sufficient defense for the township trustees, or 

. proper municipal officers to show that such person, during the period nec
essary to obtain a legal settlement therein has been supported in whole or 
in part by others with the intention to thereby make such person a charge 
upon such township or municipal corporation. · The fact that such per
son, during the period necessary to obtain a legal settlement therein, has 
been supported in whole or in part by others shall be prima facie evidence 
of such intention." 

Section 3480 General Code provides: 

"When a person in a township or municipal corporation requires pub
lic relief, or the services of a physician or surgeon, complaint thereof shall 
be forthwith made by a person having knowledge of the fact to the town
ship trustees, or proper municipal officer. If medical services are required, 
and no physician or surgeon is regularly employed by contract to furnish 
medical attendance to such poor, the physician called or attending shall 
immediately notify such trustees or officer, in writing, that he is attending 
such person, and thereupon the township or municipal corporation shall 
be liable for relief and services thereafter rendered such person, in such 
amount as such trustees or proper officers determine to be just and reason
able. If such notice be not given within three days after such relief is 
afforded or services begin, the township or municipal corporation shall be 
liable only for relief or services rendered after notice has been given. 
Such trustees or officer, at any time may order the discontinuance of such 
services, and shall not be liable for services or relief thereafter rendered." 

Section 3481 General Code reads : 

"When complaint is made to the township trustees or to the proper of
ficers of a municipal corporation that a person therein requires public re
lief or support, one or more of such officers, or some other duly authorized 
person, shall visit the person needing relief, forthwith, to ascertain his 
name, age, sex, color, nativity, length of residence in th<' county, previous 
habits and present condition and in what township and county in this state 
he is legally settled. The information so ascertained shall be transmitted 
to the township clerk, or proper officer of the municipal corporation, and 
recorded on the proper records. No relief or support shall be given to a 
person without such visitation and investigation, except that in cities, where 
there is maintained a public charity organization, or other benevolent asso
ciation, which investigates and keeps a record of the facts relating to per
sons who receive or apply for relief, the infirmary directors, trusteees, or 
officers of such city shall accept such investigation and information and 
may grant relief upon the approval and recommendation of such organ
ization." 
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Section 2540 G. C. reads: 

'"The superintendent of the infirmary may remove any person becom
ing a charge upon the county who has no legal settlement in the state, 
to the county and state where such person has a legal settlement." 

Section 2544 provides : 

"In any county having an infirmary, when the trustee of a township, 
after making the inquiry provided by law, are of the opinion that the per
son complained of is entitled to admission to the county infirmary, they 
shall forthwith transmit a statement of the facts to the superintendent of 
the infirmary and if it appears that such person is legally settled in the 
township or has no legal settlement in this state, or that such settlement is 
unknown, and the superintendent of the infirmary is satisfied that he should 
become a county charge, they shall forthwith receive and provide for him 
in such institution, or otherwise, and thereupon the liability of the township 
shall cease. The superintendent of the infirmary shall not be liable for any 
relief furnished, or expenses incurred by the township trustees." 

Section 34i6 G. C. thrusts upon the township trustees the duty of affording 
relief to paupers, subject to certain provisions and limitations in the ~ections im
mediately following. 

Section 34ii G. C. provides: 

''Each person shall be considered to have obtained a legal settlement 
in any county in this state in which he or she has continuously resided 
and supported himself or herself for twelve consecutive months, without 
relief under the provisions of law for the relief of the poor. * * *" 

Section 34i9 G. C. provides that a person having a legal settlement in any 
county shall be considered to have a legal settlement "in the township or municipal 
corporation therein, in which he has last resided continuously and supported him
self for three consecutive months without relief." 

The question here is, has the pauper referred to a legal settlement in the town
ship and county in which he has resided for the past fi £teen months? 

It was held in Henrietta Township v. Oxford Township, 2 0. S. 32, that: 

"In order to obtain a settlement in a township, under our poor laws, 
the fact of residence is not sufficient, unless attended with the intention, 
on the part of the resident, of making such township his place of abode." 

This being so, a feeble-minded person cannot acquire settlement in Ohio in 
his own right, for, as stated in 30 Cyc. 1083: 

"An insane person or idiot cannot acquire a settlement in any place by 
virtue of acts requiring his own volition." 

In the case of Payne v. The Town of Dunham, 29 Ill. 125, it was held: 

"An idiot cannot acquire residence or settlement in any place, by virtue 
of his own acts. The residence or settlement of such person is fixed either 
by the father or those having paramount control over him." 
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The court at page 128 said : 

"An idiot can acquire no residence or settlement in any place, by drtue 
of his or her own acts, for an idiot is incapable of exercising a will or doing 
an act binding on himself or others. His residence or settlement must be 
derh·ed from his father or those having the paramount right to control 
him.'' 

This applies as well to adult idiots as minor idiots. 

Inhabitants of Gardiner v. Inhabitants of Garmingdale, 45 ?lie. 537; 
30 Cyc. 1083. 

In the case submitted the pauper, when he carne to Ohio, was not in the cus
tody of his father or mother or neither was he in the custody of a legally appointed 
guardian. He was -brought to this state by a friend. Your letter states that the 
mother of this young man is still living and he, not being able to acquire a legal 
settlement in his own right, according to the authorities above quoted, derives his 
settlement from his mother. This being the case, I must conclude that this young 
man has never gained any settlement in Ohio, but that he has a settlement in what
ever county and state his mother has established a residence. 

Under section 2540, above quoted, the superintendent of a county infirmary 
may remove any person becoming a charge upon the county, who has no legal set
tlement in this state, to the county and state where such person has a legal settle
ment. 

I would, therefore, advise you to ascertain the residence of this boy's mother 
and then have the superintendent of the county infirmary remove him to that 
county and state. 

Until this boy's mother is located and his legal settlement determined, he 
should be cared for in the county infirmary, since under section 2544 G. C. pro
vision is made for the care of pauper's in the infirmary when it appears that they 
have no legal settlement in the state or that their legal settlement is unknown. 

658. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-Ge11eral. 

BOARD OF EDUCATION-WHEN OBLIGED TO PAY TUITION OF GRAD
UATE OF THIRD GRADE HIGH SCHOOL TO HIGHER GRADE HIGH 
SCHOOL. 

The board of educati01~ of a village school district which maintains a third 
grade lzigh school is obliged to pay the tuition of the graduates of said high school 
to some other high school of higher grade after their graduation, unless the max
immn levy permitted by law has bee11 reached and all the fuuds so raised are 11ec
essary for the support of the schools of such district. 

CoLUMBUS, OHio, September 26, 1917. 

HoN. FRANK N. SWEITZER, Prosewtiug Attoruey, Canton, Ohio. 
DEAR SIR:-You ask my opinion upon the following question : 

"Is the board of education of a village school district maintaining a 
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third grade high school obliged to pay the tuition of the graduates of this 
high school to some other high school of higher grade after their grad- _ 
uation ?" 

General Code section 7748 reads as follows: 

"A board of education providing a ·third grade high school as defined 
by law shall be required to pay the tuition of graduates from suclr school 
residing in the district at any first grade high school for two years, or at a 
second grade high school for one year. Should pupils residing in the dis
trict prefer not to attend such third grade high school the board of educa
tion of Sitch district shall be required to pay the tuition of such pupils at 
any first grade high school for four years, or at any second grade high 
school for three :years and a first grade high school for one year. * * * 
except that, a board maintaining a * * * third grade high school is not 
required to pay such tuition whett the maximum levy permitted by law for 
such district has beet~ reached and all the funds so raised are necessary for 
the support of the schools of such district. No board of education is re
quired to pay the tuition of any pupil for more than four school years; 
except that it must pay the tuition of all successful applicants, who have 
complied with the further provisions hereof, residing more than four miles 
by the most direct route of public travel, from the high school provided by 
the board, when such applicants attend a nearer high school or in lieu of 
paying such tuition the board of education maintaining a high school may 
pay for the transportation of the pupils living more than four miles from 
the said high school maintained by the said board of education to said 
high school. Where more than one high school is maintained, by agreement 
of the board and parent or guardian, pupils may attend either and their 
transportation shall be so paid. A pupil living in a village or city district 
who has completed the elementary school course and whose legal residence 
has been transferred to a rural district in this state before he begins or 
completes a high school course, shall be entitled to all the rights and priv
ileges of a resident pupil of such district." 

If the school district about which you inquire were a rural school district, your 
question would be perfectly clear, for this department held in Opinion No. 260, 
rendered May 12, 1917, that: 

and, 

·"If a board of education of a district provides only a third grade high 
school and instead of attending such third grade high school such pupils, 
resident thereof, desire the.schooling provided in the advanced high schools, 
to-wit, a second or first grade high school, then the board of education 
which maintained only a third grade high school shall be required to pay 
the tuition of pupils who attended the first grade high school for a period 
of two years, or was required to pay the tuition of such pupils at a second 
grade high school for one year and a first grade high school for one year," 

"when the maximum levy permitted by law has been reached and all of 
the funds so raised are necessary for the support of the schools of the dis
trict, the law provides that the board is not required to pay such tuition. 
That is, a particular tuition, the tuition to the first grade high school for 
two years or the first grade high school for one year and the second grade 
high school for one year." 
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The above quoted section (7748) was considered along with other sections 
in the chapter in which the above section is found. 

In the case of State ex rei 1\imberger, et al. vs. Bushnell, et al., 95 0. S. 177, 
decided January 23, 1917, the question presented by the record was as to whether 
or not a board of education of a village district, wherein no high school is main
tained, is required by law to pay the tuition of pupils who have completed the ele
mentary work of such district and are attending a high school in another district. 
In that case the court held that a village district could not be so compelled to pay 
such tuition because section 7747, as it then read, provided only for the payment 
of tuition of pupils who are eligible for admission to high school and who reside 
in rural districts in which no high school is maintained. Matthias, ]., on page 181, 
uses the following language which seems to indicate that sections 7748, 7749, 7750 
and 7751 apply only to rural districts, the same as 7747: 

"In 1910 the codifying commission ':' * * subdivided section 4029-3, 
Revised Statutes, making therefrom sections 7747 to 7751 General Code. 

"No change whatever was made in the substance, meaning or appli
cation of these provisions at that time except to eliminate joint subdis
tricts, and that undoubtedly was done because of the fact that in 1904 
joint subdistricts had been abolished. 

"A comparison of the codification of 1910 with the former sections of 
the Revised Statutes discloses no change of language which would in any 
wise affect the operation of any of the provisions to which we have hereto
fore referred, and it is quite obvious that village boards of education were 
not affected in ally wise by tlze prov-isions of any of these sectiolls, either 
before or after the codification. 

"A dissection of the original sections, making several sections of each 
for the purpose of convenience merely, does not effect any change in the 
substance or operative effect thereof, and, under the well known and fre
quently applied rule, does not alter the meaning of the language used. 

''TI1e presumption is that although the language has been changed in 
the revision or codification of the statute it has the same meaning and ap
plication as before the revision or codification, and the court is warranted 
in changing the construction thereof only when that is plainly required in 
order to conform to the manifest intent of the legislature. Ash v. Ash 
et al., 9 Ohio St. 383, 387; State ex rei Clough & Co. v. Commissioners, 
36 Ohio St. 326; Heck v. State, 44 Ohio St. 536; State ex rei Baumgard
ner v. Stockley, 45 Ohio St. 304, 308; Conger et al. v. Barker's Admr., 11 
Ohio St. 1 ; German American Ins. Co. v. McBee et al., 85 Ohio St. 173, 
and Myers, Treas., v. Rose, Institute, 92 Ohio St. 238, 247. 

"'A board of education' meant just the same after as it did before the 
action of the codifying commission. Village boards of education were en
tirely outside the scope of those statutes before the codification, alld there 
was 110 challge wliiclz could possibly serve to illclude them. 

"Section 7740 was amended April 13, 1910, extending the privilege of 
taking the examination to pupils of village districts as well as to those of 
township and special district. However, there was no change in the pro
vfsions relative to the payment of tuition. The question thereupon arises 
whether this amendment, which affords to the pupils of village districts the 
privilege to take such examination, serves to impose upon the board of ed
ucation of such district the obligation to pay tuition for any such pupils 
passing the examination who thereafter attend high school in some other 
district. It is to be borne in mind that "the right and privilege of pupils to 
attend high school in districts other than those wherein they reside was 
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conferred long prior to the passage of any law requiring boards of educa
tion to pay tuition for such attendance. It is, therefore, manifest that the 
right to take the examination, and, if successful, the privilege of attending 
a high school in another district, did not imply any obligation whatever 
upon the local board of education to pay tuition. The right of the pupil to 
attend a· high school elsewhere and the obligation of the board to pay tuition 
have at all times been treated in legislation as two entirely separate and 
distinct matters, the privilege of the pupil being broader than the obligation 
of the board. 

"It is to be observed that very shortly after the last amendment to 
which we have above referred, the legislature, 011 May 10, 1910, amended sec
tion 7748 so as to extend the rights and privileges of a Boxwel/-Patterson 
graduate to a pupil living in a village or city district who had there com
pleted the elementary school course and thereafter transferred his residence 
to a township or special district. Tlze fact seems significant that the legis
lature, by the tern~s of this amendment, limited the tuition privileges to 
a village pupil who had become a resident of a township or special dis
trict, and did not extend the same privilege to the pupil who continued a 
resident of the village district after completing the elementary course." 

It is to be observed, then, that had there been no amendment of any of the 
sections above referred to, the conclusion that a village district was not permitted 
to pay the tuition of its high school pupils at other schools would be irresistible, 
but it is to be further observed that at the time said decision was rendered 
General Code section 7747 read in part as follows: 

"The tuition of pupils who are eligible for admission to high school 
and who reside in rural districts, in which no high school is maintained, 
shall be paid by the board of education of the school district in which they 
have legal school residence. * * *" 

But on ::\larch 21, 1917, said section was amended as it is now found 111 107 
0. L. 625, to read as follows: 

"The tuition of pupils who are eligible for admission to high school 
and who reside in village or rural districts, in which no high school is main
tained, shall be paid by the board of education of the school district in 
which they have legal school residence, such tuition to be computed by the 
month. An attendance any part of the month shall create a liability for 
the entire month. No more shall be charged per capita than the amount 
ascertained by dividing the total expenses of conducting the high school 
of the district attended, which may include charges not exceeding five per 
cent per annum and depreciation charges not exceeding five per cent per 
annum, based upon the actual value of all property used in conducting 
such high school by the average monthly enrollment in the high school of 
the district. The district superintendent shall certify to the county super
intendent each year the names of all pupils in his supervision district who 
have completed the elementary school work, and are eligible' for admission 
to- high school. The county superintendent shall thereupon issue to each 
pupil so certified a certificate of promotion which shall entitle the holder 
to admission to any high school. Such certificates shall be furnished by 
the superintendent of public instruction." 

2S-Tol. II-A. G. 
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The effect of this amendment is to make the board of education of a village 
school distri~t, maintaining no high school, liable for the tuition of the pupils who 
are residents thereof and who attend high schools in other districts. 

Sections 7748, 7749 .. 7750 and 7751 G. C., which were also considered in the 
case of State ex rel. v. Bushnell, supra, were not amended so that the question 
is, what, if any, effect does the amendment of section 7747, as above quoted, have 
upon the following sections of said chapter which refer to the same subject. I 
am confident from a careful consideration of the language used by the learned court 
in State ex rel. Bushnell, supra, that a different conclusion would have been 
reached in that case if section 7747 had read then as it now reads and if the 
question had been on the payment of the tuition provided for in section 7748 by 
the board of education which maintains a third grade high school, for it must be 
remembered that sections 7747, 7748, 7749, 7750 and 7751 were formerly all em
bodied in Revised Statutes 4029-3, and in separating said section last mentioned 
the codifying commission made no change whatever in the substance thereof. But 
if the substance of section 7747 had been changed just as was the substance of 
section 7748 changed by the amendment of May 10, 1910, then the following sec
tions b~ing read in connection therewith would have not only been sufficient to 
warrant the conclusion that section 7748 applied to all school districts instead of 
just to rural school districts, but would have made such construction irresistible. 
That is to say, the only reason which the court finds that section 7748 does not 
apply to village districts is that language which says: 

"A pupil living in a village or city district who has completed the ele
mentary school course and whose legal residence has been transferred to a 
rural district in this state before he begins or completes a high school 
course shall be entitled to all the rights and privileges of a resident pupil 
of such district." 

If, then, the rights and privileges of pupils of village districts and rural dis
tricts had been the same, as they are now, then said language would either have 
been unnecessary or without effect, and the court would have necessarily been com
pelled to arrive at a different conclusion, viz., that on account of the clear lan
guage used in section 7748 that said section would necessarily apply to all schools 
alike instead of only to the class of schools to which section 7747 was formerly 
limited. 

Holding these views, then, I advise you that the board of education of a vil
lage school district which maintains a third grade high school is obliged to pay 
the tuition of the graduates of said high school to some other high school of higher 
grade after their graduation, unless the maximum levy permitted by law has been 
reached and all the funds so raised are necessary for the support of the schools 
of such district. 

Very truly yours, 
JosEPH McGHEE, 

A ftomey-Gelleral. 
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659. 

DUPLICATE A1IEND::\IENTS-LEGISLATIVE INTENT GOVERNS. 

The determinatio1~ of the questioa as to which of duplicate ame11dme11ts of the 
same section of the Geaeral Code, passed by the legislature 011 the same day, is 
govemed by the iate11lion of the legislature. 

CoLUMBUS, OHio, September 27, 1917. 

The Board of Agriculture, Fish a11d Game Division, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your communication of August 31, 1917, 

wherein you request my opinion on the following statement of facts: 

"There seems to be some confusion in regard to section 1453 of the 
General Code. 

"On :.'\Iarch 21, 1917, the legislature provided by amendment to section 
1453 for the catching of carp and mullett in the bays, rivers, marshes, etc., 
and then seeks to define the limitation in certain rivers and creeks. This 
law was approved March 29th and filed in the office of the secretary of 
state on March 30, 1917. 

"It seems as though this section was re-enacted on the same day, ap
proved on ~Iarch 29th and filed in the office of the secretary of state on 
March 31st. This is found in volume 107, page 489. 

"You will note this section does not include mullett and does not at
tempt to define the parts of the river and creeks in which carp fishing is 
permitted, neither does it include the word rivers. 

"The question now would be which is the law. Will you kindly ren
der me an opinion as soon as possible as a conflict of this kind might be a 
source of some unpleasant litigation?" 

House Bill No. 163, 107 0. L. 172, amending section 1453, was passed March 
21, 1917, approved by the governor 1Iarch 29, 1917, and filed in the office of the 
secretary of state March 30, 1917, and provides as follows: 

"Section 1. That section 1453 of the General Code be amended to 
read as follows : 

"Sec. 1453. German carp and mullett may be taken or caught at any 
time in the bays, rivers, marshes, estuaries or inlets bordering upon, flow
ing into or in any manner connected with Lake Erie, with any seine, hav
ing meshes not less than four inches, stretched mesh factory measure. 
Provided, however, that german carp and mullett shall not be taken or 
caught under the provisions of this act in the following streams except as 
hereinafter designated. In the Ottawa river no farther than the Ann Arbor 
bridge; in the Maumee river no farther than the Toledo Country Club; 
in the Portage river no farther than one-half mile past poor house flats; in 
Sandusky river no farther than the mouth of Bar creek; and no farther up 
the La Carp creek, Little Portage river, Tousaint river, Turtle creek, and 
\Vard's canal than the water level of Lake Erie extends in these streams. 

"Sec. 2. That said original section 1453 of the General Code as 
amended by the 82nd General Assembly by an act passed on the lOth day 
of :.'\larch, 1917, known as house bill No. 115, be, and the same is hereby 
repealed." 
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Amended house bill No. 115 (107 o·. L., p. 489), amending the same section 
(1453), was passed March 21, 1917, approved by the governor March 29, 1917, and 
filed in the office of the secretary of state March 31, 1917, and provided as follows: 

* * * * * * * * * * * * 
"Section 1453. German carp may be taken or caught at any time in the 

ba)•s, marshes, estuaries or inlets bordering upon, flowing into or in aoy 
manner connected with Lake Erie, with any seine, having meshes not less 
than four inches, stretched mesh. Other nets or devices may be used if 
authorized by the secretary of agriculture. 'V ritten permission to catch 
carp in such waters shall be granted to any person making application to 
the secretary for such privileges who satisfies the secretary that he will 
not violate a law for the protection of fish. Such permission may be re
voked by the secretary upon conviction of the holder thereof for taking 
fish contrary to law." 

* * * * * * * * * * * * * 

These two bills were passed on the same day, approved by the governor on 
the same day, but amended house bill No. 115 was filed in the office of the secre
tary of state one day later than house bill No. 163. 

In the case of State of Ohio v. Lathrop, 93 0. S. 79, the court held: 

"vVe are constrained to hold that the act last actually signed did not 
operate to repeal the act last passed. vVe are persuaded that the manifest 
purpose of the law-making power should not be defeated by means wholly 
beyond its control. It is the plain duty of the court to give effect, if at 
all possible, to the latest expression of the legislature on a given subject, 
and rather than vest the executive with the power of selection, which the 
constitution neither impliedly nor expressly grants to him-and, indeed, 
which the constitution in terms, by formal exclusion, denies to him-we 
hold that the act of Apri\17, as the later expression of the general assembly, 
must prevail; and we do this the more readily because thereby the clear 
intention of both the general assembly and the executive is given effect. 

"Authority in support of this holding may be found in the case of 
Southwark Bank v. Commonwealth, 26 Pa. St. 446, wherein it was held : 

"'1. The general rule is that where two statutes contain repugnant 
provisions, the one last signed by the governor is a repeal of the one pre-
viously signed. . 

" '2. This is so merely because it is presumed to be so intended by 
the law-making power; but where the intention is otherwise, and that jn
tention is apparent from the face of either enactment, the plain meaning 
of the legislative power thus manifested is the paramount rule of con
struction.' " 

The court in the above cited case further holds: 

"Section 1 of article ·n of the constitution of Ohio provides that the 
legislative power of the state shall be vested in a general assembly. * * * 
If the governor, by mere order of the time of approval of measures passed 
by the general assembly, can make or unmake laws, then, contrary to the 
express terms of the constitution, he becomes the law-making power and 
his intention, rather than that of the legislature, governs." 
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Let us, therefore, look into the history of the passage of these two acts to 
ascertain, if possible, the intention of the legislature relative to these two bills. 

House bill No. 115, as introduced, was amended by the senate and returned 
to the house, where it was again brought up on the tenth day of March, 1917, on 
.the question of whether or not the senate amendment should be concurred in, and 
was voted upon and passed by the house as amended. The bill, however, was not 
enrolled and signed until l\Iarch 21, 1917. 

House bill No. 163 was passed March 20, 1917, enrolled and signed on March 
21, 1917. 

This brief history of these two bills shows that while they were both enrolled 
and signed on the same day-March 21, 1917-which would be considered the date 
of their passage, one bill, house bill No. 163, was not voted on until ten days after 
the other. vVhile, as a matter of law, these two bills must be considered as hav
ing passed on the same day, in reality house bill No. 163 is the last expression 
of the legislature, and we cannot but decide that the intention of the legislature 
was to enact into a law the bill last voted on. 

This view is strengthened by the fact that in the repealing clause of house bill 
No. 163, is found the following language: 

"Sec. 2. That said original section 1453 of the General Code as 
amended by the 82nd general assembly by an act passed on the lOth day of 
March, 1917, known as house bill No. 115, be, and the same is hereby re
pealed." 

It might be well, in view of the language used in the above' repealing clause, 
to state in this connection that house bill No. 115 and amended house bill Xo. 115 
are one and the same bill. The legislature, then, by the repealing clause of house 
bill No. 163 intended and attempted to specifically repeal section 1453 as amended 
by amended house bill No. 115. The language used by the legislature in the re
pealing clause of house bill No. 163 mentions house bill No. 115 as having passed 
March 10, 1917. This seeming inconsistency is explained by reason of the fact 
that this bill was voted on :.larch lOth, as before pointed out, and not passed until 
March 21. There is no doubt that the legislature was referring to section 1453 
as now found in amended house bill No. 115, 107 0. L. 489. 

On authority of the above cited case we must hold that, although section 1453, 
as amended by house bill No. 115, was filed by the governor in the office of the 
secretary of state one day later than house bill No. 163, and by reason of said fact 
went into effect one day later, the legislative intent, and not the order in which 
these bills were filed by the governor in the office of the secretary of state, must 
govern in the determination of the question of which bill is in force. 

Therefore, answering your question specifically, I am of the opinion that sec
tion 1453 as amended by house bill No. 163 is in force and effect and repeals .sec
tion 1453 as amended by amended house bill No. 115. 

Very truly yours, 
}OSEPH ::\IcGHEE, 

A ttonze:J•-Ge11eral. 
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660. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD DIPROVEMENT IN 
HA:\'COCK, JEFFERSON AXD SUMMIT COUKTIES. 

CoLUMBUS, OHIO, September 27, 1917. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of September 25, 1917, in which you 

enclose three final resolutions, for my approval, as follows: 

"Hancock County-Sec. 'A-1' of the Ottawa-Firydlay road, I. C. H. No. 
223. Type 'B.' 

"Jefferson County-Sec. ']' of the Ohio river road, I. C. H. No. 7. 
"Summit County-Sec. 'N-1' of the Cleveland-Massillon road, I. C. H. 

No. 17." 

I have carefully examined these final resolutions and find them correct in form 
and legal and am, therefore, returning the same to you with my approval endorsed 
thereon, under the provisions of section 1218 G. C. 

While it is not a matter that has to do with the final resolution of the board 
of commissioners of Hancock county, yet I desire to call your attention to the 
fact that the chief clerk has not signed the appropriation made from the inter
county highway fund. This oversight can be corrected when you receive said res
olution. 

661. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Generll. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD BIPROVE1IENT IN 
COSHOCTON, COLUMBIANA, FAIRFIELD, LAKE, MAHONING, 
TRUMBULL AND WAYNE COUNTIES. 

CoLUMBUS, OHIO, September 27, 1917. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-1 have your two communications under date of September 25, 1917, 
in which you enclose the following final resolutions for my approval: 

"Coshocton County-Sec. 'D' of the Newcomerstown-Coshocton road, 
I. C. H. No. 407. 

"Columbiana County-Sec. 'A' of the Lisbon-Canton Southern road, 
I. C. H. No. 368. 

"Fairfield County-Sec. 'A-1' of the Baltimore-Reynoldsburg road, 
I. C. H. No. 461. 

"Lake County-Sec. 'Q' of the Cleveland-Buffalo road, I. C. H. No. 2. 
"Lake County-Sec. ']' of the Cleveland-Buffalo road, I. C. H. No. 2. 
"l\Iahoning County-Sec. 'B' of the Youngstown-Lowellville road, 

I. C. H. No. 14. 
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"Trumbull County-Sec. 'A-1' of the Canfield-Niles road, I. C. H. Xo. 
328. 

"Wayne County-Sec. 'A' of the l\Iillersburg-\Vooster road, I. C. H. 
No. 342. 

"\Vayne County-Sec. 'Q' of the Wooster-Canal Dover road, I. C. H. 
No. 414. 

"\Vayne County-Sec. 'A' of the Orrville-Southern road, I. C. H. Xo. 
465. Types 'A,' 'B' and 'C.' 

I have carefully examined said final resolutions and find them correct in form 
and legal and am, therefore, returning the same to you with my approval endorsed 
thereon, under the provisions of section 1218 G. C. 

662. 

Very truly yours, 
JosEPH l\icGREE, 

Attorney-General. 

LIQUOR LICENSE LAW-HOLDER OF LICENSE THEREU~DER IS PER
MITTED TO CONTINUE IN BUSINESS UNDER MANAGER-WHEN 
CALLED INTO FEDERAL SERVICE UNDER DRAFT LAW. 

The holder of a liquor license under our Uquor license law, wlzo has been 
called! into the federal service under the provision,s of the federal selective draft 
act, is permitted to continue the conduct of lzis business with a fit manager or agent 
in charge of his Place of business, and a going away from his place of busines""f 
under such circumstances would not jeopardi::e his license. 

CoLUMBUS, OHio, September 28, 1917. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLEMEN :-Under date of September 4, 1917, you write me that you are 
in receipt of a letter containing the following: 

"We have a client who has been called to the service of the U. S. 
army. He has been examined by the board and has passed examination. 
He is not claiming any exemptions. 

"He is also operating a saloon under a properly issued license. The 
question arises as to whether or not under the law he is bound of necessity 
to sell or dispose of his business, surrender his license, or whether or 
not there is authority for authorizing his continuing the business by an 
agent. 

"We would appreciate an answer, determining what the ruling of the 
board is upon this question." 

You further state that you are in receipt of a number of inquiries of like 
kind from different parts of the state, towit, as to whether licensees who have 
been called to the colors may continue their business. You also state that the 
license law does not seem to contemplate a manager for any licensee except for 
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a corporation, and that it would seem a hardship for men who are called to the 
service of their country, temporarily, to be compelled to dispose of their business, 
and that you are desirous of having an opinion upon the subject. 

Under the so-called liquor licensing act, county liquor licensing boards are 
authorized to grant saloon and wholesale licenses, permitting the holders thereof 
to engage in the business of trafficking in intoxicating liquors. 

Section 1261-34 G. C. determines to whom licenses shall not be granted. It 
will be noted that this language is wholly in the negative and follows the con
stitutional amendment, Sec. 9 of Art. XIV. This constitutional section, while it 
provides generally that license to traffic in intoxicating liquors shall be granted 
in this state, and license laws operative throughout the state shall be passed with 
such restrictions and regulations as may be provided by law, speaks negatively 
under its further provisions, with the exception of the provision for revoking a 
license if the holder thereof is interested in the business at another place, and also 
for the revocation of a license where the licensee has been more than once con
victed for a violation of the laws in force to regulate the traffic in intoxicating 
liquors, and the further provision that no license shall thereafter be granted to him. 

The constitution provides for the two cases for revocation as above stated. 
The statute, section 1261-34 G. C., provides for the revocation of a license where 
the licensee is in any way interested in the business conducted at any other place, 
This section also provides that no saloon license shall be issued to any person 
who has not been a resident of Ohio for m.ore than one year preceding the date 
of his application. 

Under section 1261-49 G. C. there is further provision for both the suspension 
and revocation of a license. This suspension or revocation is for violation of 
laws and ordinances by the licensee after having once been convicted of offenses 
under laws or ordinances concerning the sale of intoxicating liquors. 

Section 1261-51 G. C. prohibits the licensee from removing his place of business 
to a place other than that set forth ·in his application, unless with the consent of 
the county board. 

In the granting of a license, the county board is prohibited by law from 
grant.ing same to certain persons. It therefore devolves upon such board to find 
that the person to whom license is to be granted does not come within the inhibi
tion, and in this conclusion they necessarily make a finding that he possesses certain 
qualifi·cations. 

Since the license cannot be granted to a person who is not a citizen of the 
United States, or who is not of good moral character, or who is a minor or 
who is of unsound mind, and, in the case of saloon licenses, who has not been a 
resident of Ohio for more than one year preceding the date of his application, 
there must necessarily be a finding that the person is a citizen of the United 
States, of good moral character, legal age and sound mind, and has been a resi
dent of Ohio, in the case of a saloon license, for mor.e than one year preceding 
the date of his application. 

\Vhen a license has once been granted, under the constitution and under our 
license law, it shall be deemed revoked when a licensee is more than once con
victed for a Yiolation of the laws in force to regulate the traffic of intoxicating 
liquors, or when it shall appear that either the licensee is interested in the business 
conducted in some other place, or that other persons than the licensee are pecu
niarily interested in the business for which the license is held. 

Under the statute (Sec. 1261-49 G. C.), the right is given the county board 
in the first instance to suspend a license if said board, after due notice to the 
licensee and a full hearing, finds that the licensee has, during the license year, 
been once convicted of an offense under laws or ordinances concerning the sale of 
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intoxicating liquors, and after said conviction has violated said laws or ordinances. 
This section further provides that if after such conviction and suspension the 
offenses are, during said license year, again repeated, the said board may, after 
due notice, as therein provided, and a hearing, revoke said license. 

A liquor license under our license law is merely a permit granted to the 
applicant to carry on the business of trafficking in intoxicating liquors, and it has 
been hetd that it has been granted to the recipient of it because of his personal 
fitness to receive it and act thereunder. Being a personal trust, it would not be 
transferable, were it not for our specific statutory provision therefor. The licensee 
takes the license with the understanding and full knowledge that the matter is at 
all times within the control and sovereign power of the state, and is deemed to 
have consented to all proper conditions and restrictions, not only which have 
already been imposed by the legislature, but which may in the future be imposed 
by it, subject of course to such constitutional limitations as exist. 

The right to revoke a license can only be given for the cause and in the manner, 
prescribed by statute. This has been the holding of the New York courts. 

Lyman v. Malcom Brewing Co., 160 X. Y. 96. 
People v. Woodmen, 15 Daly 136. 

I think it is well settled by the authorities that when a license has once 
issued under the provisions of a license law, and in that same law provisions are 
made for the revocation of such license, such provisions are exclusive. Any 
inherent right that a body authorized to issue licenses generally might have to 
revoke same, in the absence of express provisions regarding revocation, is taken 
away by the legislature in making such express provisions for said revocation. 

In the cases of the licensees concerning whom you inquire, the county liquor 
licensing board which has issued to them a license has under the law found that 
at the time of the granting thereof they were citizens of the United States, of 
good moral character, and had been residents of Ohio for one year preceding the 
date of their application. Under the federal selective draft ad these licensees 
were drawn for service in defense of their country. Their departure from the 
county of their place of business while willing, as becomes their patriotic duty, 
was by the very terms of the draft law legally the result of the demand of the 
federal government. It is my opinion, therefore, that there is nothing in our 
liquor licensing act or in the constitution of Ohio which would either permit or 
authorize a forfeiture or a revocation of these licenses merely because such 
licensees were called to the colors. 

It may be, although the language of the act is susceptible of a different con
struction, that the provision requiring residence in Ohio for more than one year 
preceding the date of the application for license is a continuing qualification. 
Yet I am satisfied that no court would hold that the selective call to the federal 
service and the temporary absence of a licensee on that account would work a 
loss of residence in this state. I am satisfied that under the election law such 
temporary absence would not prevent an elector under said circumstances from 
having his vote received, if he returned to his voting place after having been 
thus away, and I am more strongly of the opinion that such a person would not 
lose his vote since the Ohio election law now expressly provides for the voting 
of absent electors, and this statute was passed in view of the fact that many of 
the electors of the state by being called to the service of their country would be 
without the confines of the state on election day. 

In your communication you suggest that the license law contemplates a man
ager for a corporation, but there is no mention of any manager for a licensee 
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other than a corporation. While it is true that section 1261-34 G. C. provides a 
manager or managers of the place of business belonging to a corporation or other 
associations of persons applying for license, and prescribes the qualifications of 
such manager or managers, still there is nothing in the law declaring that a 
natural person could not designate a manager or managers. 

It is well known that the matter of granting licenses to corporati9ns and 
associations of persons was recognized as a peculiar grant, and that this grant 
was particularly taken care of by the provision for a particular kind of manager. 
The law, however, while it does not specifically grant to an individual licensee 
the authority to appoint agents or managers to conduct his business, does cer
tainly assume that such licensee would have such employes. 

Section 1261-71 G. C. provides that: 
"N"o licensee, agent or employe of a licensee shall be held to answer 

for an offense under any laws or ordinances regulating the sale or traffic 
in intoxicating liquors before any probate court * * *." 

Section 1261-65 G. C. prohibits a licensee from knowingly employing or keeping 
in his employ a person who has been a licensee and whose license has been 
revoked, or a person who has been a licensee and has been refused a renewal 
thereof because he was not of good moral character. 

Under a similar liquor license act in Indiana it has been repeatedly held that 
a licensed retailer of intoxicating liquors may employ an agent to conduct and 
carry on the business, and that such an agent would not be liable to prosecution 
for selling without a license. 

Pickens v. State, 20 Ind. 116. 
Runyon v. State, 52 Ind. 320. 
Keiser v. State, 58 Ind. 3i9. 
Heath v. State, 105 Ind. 342. 

In Pelley v. Wills, 141 Ind. 688, it was said: 

"A liquor dealer is responsible for actionable injuries caused by sales 
of liquors made by his agent or servant, and it is no defense that such sale 
was made without his knowledge or against his express orders." 

In 1895 the Indiana liquor licensing act was further amended as follows: 

"J\o more than one license shall be granted or issued to any one 
person, and in no case to any person other than the actual owner and pro
prietor of said business, who must apply in his own name and be a con
tinuous resident of the towns/zip, in which the application for license is 
made, at least ninety days prior to the time of application." 

Prior to that time the law did not require the applicant to be a resident 
either of the county in which he made his application or of any other subdivision 
of the state. It was sufficient, as to the matter of residence, if he wa~ an 
inhabitant of the state. In this it was similar to our law, which requires thal: 
the applicant be a resident of the state. 

In \Yelsh v. State, 126 Ind. i1, it was contended that this required a person 
to whom the license issued to be a citizen of the state, but the supreme court held 
that the only requirement was that he be a mere inhabitant. That this provision 
did not require the licensee to remain within the confines of the county for 
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which the license was issued, is apparent, for the Indiana general assembly 
deemed it necessary by the act of 1895 to make provision that the applicant 
should be a continuous resident of the towns/zip. 

In Krant v. State, 47 Ind. 519, the court had under consideration a liquor 
statute which provided that the applicant must be a resident voter of such county 
and a citizen of the state of Indiana. The court said the legislature evidently 
intended to provide that the person who received the permit should, during the 
existence of such permit, remain a resident voter of the county and a citizen of 
the state of Indiana, but that a voltmtar)' removal from the state of the person 
having a permit would work a forfeiture of the rights and privileges under it. 
In that case they assumed the right of the licensee to have an agent who would 
have charge of his business, for they further . found that when the authority of 
the principal was determined by his voluntary and permanent removal from the 
state, the authority of the agent who was conducting the business necessarily 
ceased. 

Even in those jurisdictions where a license is not transferable, it is held that 
the licensee may carry on business by an agent at the place designated in the 
license, and that the agent will not be responsible criminally for selling without a 
license. 

A servant may carry on his master's business at a place and have sole charge 
thereof, and will not be guilty of selling without a license if his master holds a 
license for that place. 

Runyon v. State, 52 Ind. 320. 

Of course such sale by the agent or servant is a sale by the principal or the 
licensee. 

In view of the similarity of the Indiana liquor license law, and in consid
eration of what is provided in our statutes, I am constrained to hold that a 
licensee who has been drafted into the federal army, necessitating his absence. 
from the place where he is engaged in trafficking in intoxicating liquors, d~es not 
of necessity have to sell or dispose of his business and surrender his license. He 
may put a fit person in charge of his business, who would stand in the shoes of 
the licensee and render such licensee liable for his every act. Any cause for for
feiture or revocation occurring by act of such agent or manager in the absence 
of the licensee would be cause for forfeiture or revocation of the license, the 
same as if such acts had been committed by the licensee. 

I do not think it makes any difference whether a person so placed in charge 
is called a manager, agent or head bartender, but there should be some person 
who would occupy a managerial capacity, and if such a one were placed in charge, 
I could see no reason why a business would not go on just as legally as if the 
licensee were in charge. 

Of course it must not be understood that there is any holding in this opinion 
that a licensee can leave his place of business for an indefinite time, and that sucli 
a voluntary going away would not subject such license to be attacked. My holding 
is that a temporary going away from the place of business would not affect in 
any way the rights of the licensee, especially under the circumstances set forth 
in your communication. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge~~eral. 
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663. 

DEPUTY SHERIFF-MAY SERVE AS CHIEF PROBATIO~ OFFICER 
WITHOUT SALARY-OFFICES COMPATIBLE. 

Deputy sheriff of a county may legally serve as chief probation officer where he 
is appointed without salary and receives only his expenses, such as livery hire, etc. 

CoLUMBUS, OHIO, September 28, 1917. 

HoN. PERRY PooRMAN, Probate Judge, Paulding, Ohio. 
DEAR SIR :-I have your letter of August 17, 1917, as follows: 

"Can the deputy sheriff of a county legally serve as chief probation 
officer and if so can he be appointed without any salary and receive only 
his expenses, such as livery hire, etc." 

On November 15, 1913, my predecessor, Hon. Timothy S. Hogan, rendered an 
opinion as found in Annual Report of the Attorney-General, 1913, Vol. 2, p. 1439, 
in which he held: 

"\Vhere a deputy sheriff is paid for such services as he performs dur
ing the year, and his time is only partially taken up with his work as deputy 
sheriff, such an officer is eligible to appointment as probation officer, where 
the duties of both will not require all the time of the appointee, and there 
will be no conflict between the two positions. This does not apply to 
deputy sheriffs under a regular salary whose entire time is covered by his 
compensation." 

11'Iy attention has been called to the fact that the duties of deputy sheriffs. in 
some of the smaller counties of the state, including those deputies serving on a 
regular salary, are such as to allow them sufficient time to also act as probation 
officer, and where this can be done without conflicting with the services of the 
deputy as such deputy sheriff, and such deputy will act without salary, I can see no 
reason why the same should not be allowed and the actual expense of such deputy, 
when acting as such probation officer, paid as in other cases. 

I, therefore, advise you· that the arrangement which you contemplate may be 
legally effected. Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

664. 

EMBALMER'S LICENSE-APPLICANT WHO HAS FAILED IN EXAMINA
TION-MAY SECURE SAME BY AFFIDAVIT-IF ELIGIBLE. 

An applicant for an embalmer's license who has failed in the examination may, 
if lze is eligible notwithstanding such failure, secure a license by affida·uit tmder 
section 1343 G. C. 

CoLUMBUS, Omo, September 28, 1917. 

HoN. B. G. JoNES, Secretary-Treasurer, State Board of Embalmi11g Exami11ers, 
Columbus, Ohio. 
DEAR SIR :-You request my opinion upon the following proposition: 
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"If an applicant for an embalmer's license has taken an examination 
and failed, can this applicant secure a license by affidavit, assuming that 
the said applicant comes in under section 1343 G. C.?" 

Section 1342 of the General Code provides that every person who desires to 
engage in the practice of embalming or the preparation of the dead for burial, 
cremation or transportation, in the state of Ohio, shall make a written application 
to the state board of embalming examiners, to be registered by said board, and in 
said application shall give to the board such information as it may require for such 
applicant to be registered, but the fees mentioned in said section must accompany 
the application and also certificates of three reputable citizens, one of which shall 
be a licensed embalmer, that the proposed applicant is of good moral character 
and stating his age and general education, which general education shall be at 
least such as will entitle the applicant to admission to a high school in this state. 
If the board finds the facts set forth in the application to be true, it shall issue to 
the applicant a certificate of registration and the registered applicant can then be 
admitted to an examination in the branches or subjects providea for in section 
1341 G. C., which subjects are as follows: 

(a) Visceral anatomy and vascular system of the human body. 
(b) The action and comparative value of germicides. 
{c) The methods of embalming and of preparing bodies for trans

portation. 
(d) The meaning of "contagion," "infection," the dangers they beget, 

and the best methods of their restriction and arrest, and bacteriology in 
relation to contagion and infection. 

(e) The signs of death and the manner in which they are determined. 
(f) Practical demonstrations on a cadaver. 

By section 1343 it is provided that if the state board of embalming examiners 
finds that the applicant possesses all of the necessarv ,qualifications, as prescribN\ 
in the preceding section, and has passed a satisfact~r~ examination in the above 
mentioned subjects, then such board shall register the applicant as ,a duly licensed 
embalmer. It is further provided, however, in section 1343 G. C. that the pro
visions of said section, and of the preceding isections, shall not apply to any per
son who is now holding a valid license issued by the state board of embalming ex
aminers of Ohio and which license is in ·force on July 1, 1917, nor shall it apply 
to any person who was engaged in the practice of embalming or preparation of 
the dead for burial, cremation or transportation, prior to January 1, 1903, if such 
person who has so engaged prior to January 1, 1903, has had at least three years' 
practical experience and if such person further, prior to January 1, 1918, makes an 
application to the state board of embalming examiners for a license to practice 
embalming in this state. 

There is nothing in any of said sections which provides that a person who 
makes an application to take an examination and fails at such examination shall 
be barred from filing the application mentioned in section 1343 G. C., and secure an 
application through experience and service. 

It is stated as a fact in your letter, and I am assuming the same to be true for 
the purposes of this opinion, that such applicant does have the experience required 
by said section ; that is, he had had at least three years' practical experience and 
that he was engaged in the practice of embalming or the preparation of the dead 
for burial, cremation or transportation prior to January 1, 1903. This being true, 
and there being no inhibition against any such person being registered after he has 
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once taken an examination and failed, I must advise you that that fact alone
that is, the fact that he has failed in an examination-will not prohibit him from 
securing a license under the provisions of section 1343, above mentioned. 

Therefore, answering your question specifically, I advise you that an applicant 
who has taken an examination and has failed, can secure a license by and through 
the provisions of section 1343 G. C. 

665. 

Very truly yours, 
JosEPH McGHEE, 

A ttor11ey-General. 

TRACTION ENGINE-OPERATION UPON CITY STREETS-WHEN 
EQUIPPED WITH CLEATS. 

Under the provisions of section 13421-12 G. C. (107 0. L. 652), it is lawful 
to operate a traction mgi11e or tractor over tlze paved streets of a mlwicipalitY: 
where the said traction engine or tractor is equipped with cleats to prevent the same 
from slipping. 

CoLUMBUS, Omo, September 28, 1917. 

B11reau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am rendering this opinion through your department, in refer

ence to a matter submitted to me by Hon. T. P. Cadle, solicitor of Mentor village, 
as I deem the matter of sufficient importance to warrant my rendering an opinion 
thereon. The letter addressed to me by the solicitor of Mentor village reads as 
follows: 

"Will you kindly advise me whether section 13421-12 of the General 
Code, as amended in 1917, allows the operation of traction engines upon 
paved streets, with the tires of such engines equipped as has been the cus
tom in the past-with iron strips about one-half inch in width running diag
onally across the tire and placed six to eight inches apart? * * *" 

Said communication calls for a construction of section 13421-12 G. C. (107 
0. L. 652), which reads as follows: 

"Whoever drives over the improved highways of the state, or any polit
ical subdivision thereof, a traction engine or tractor with tires or wheels 
equipped with ice picks, spuds, spikes, chains or other projections of any 
kind extending beyond the cleats shall be fined for each offense not less 
than ten dollars nor more than one hundred dollars. The terms 'traction 
engine' or 'tractor' as used in this act, shall apply to all self-propelling 
engines equipped with metal-tired wheels operated or propelled by any 
form of engine, motor or mechanical power, used for agricultural pur
poses. No city, county, village or township shall adopt, enforce or main
tain any ordinance, rule or regulation contrary to or inconsistent with the 
terms of this act; or require of any person any license tax upon or reg
istration fee for any traction engine, tractor, or trailer, or any permit or 
license to operate. Operators of traction engines or tractors shall have the 



ATTORNEY -GENERAL. 1807 

same rights, upon the public streets and highways as the drivers of any 
other vehicles unless some other safe and convenient way is provided, and 
no public road open to traffic shall be closed to traction engines or tractors." 

The question directly in issue is whether the owners of traction engines may 
run the same over the paved streets of a village when the tires of such engine are 
equipped with iron strips about one-half inch in width, running diagonally across 
the tire and placed six to eight inches apart. 

It will be noted that the section to which reference is made reads as follows: 

"\Vhoever drives over the improved highways of the state, or any polit
ical subdivision thereof, a traction engine or tractor with tires or wheels 
equipped with ice picks, spuds, spikes, chains or other projections of any 
kind e:rteuding beJ'Oild the cleats shall be fined for each offense not less 
than ten dollars nor more than one hundred dollars. * * *" 

It will be noted that this provision does not state that the traction engine shall 
not be equipped with ice picks, spuds, spikes, chains or other projections of any 
kind extending beyond the tires or wheels of the engine, but it provides that the 
tires or wheels shall not be equipped with ice picks, spuds, spikes, chains or other 
projections of any kind extending beyond the cleats. 

From this language it is quite evident that the legislature intended that it 
would be lawful to equip the tires or wheels of a traction engine or tractor with 
cleats, but that it would be unlawful to equip the tires or wheels with a projection 
of any kind that would extend beyond the cleats. 

The question immediately arises as to whether the strips placed diagonally 
across the wheels of the traction engine as set forth in the communication, are 
cleats. 

The Standard Dictionary defines cleat as follows: 

"A strip of wood or iron fastened across other material, as a board 
or boards, to strengthen, keep in place, pre;:ent slipping, etc." 

The Century Dictionary defines the same word as follows: 

"A piece of wood nailed down to secure something from slipping." 

From these definitions of the word cleat and from what is commonly and 
generally understood to be the meaning of said word, it would seem to me that 
the strips placed upon the traction engines as suggested in the communication would 
come within the meaning of the word cleat. Evidently this was the meaning 
which the legislature attached to the word cleat as used in the statute; that is, the 
legislature contemplated that it would be necessary to place something upon the 
wheels of a traction engine, in order to prevent its slipping, and in using a term 
to apply to these strips it used the word cleat. 

I might say in passing that it seems to me that a strip of iron one-half inch 
in width is unreasonably narrow, when one takes into consideration the damage 
to which the roads would be subjected, from the use of a strip so narrow. liO\~·
ever, this is a matter of fact to be determined by the legislature and not one of 
law to be passed upon by this department or the courts. The legislature has not 
seen. fit to limit the width of the strip or cleat used on traction engines, nor the 
distance apart at which these strips or cleats must be placed upon the wheels, anci 
until the legislature sees fit to speak in reference to this matter, this department 
and the courts are \vithout authority to pass upon same. 
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Hence answering your question specifically, it is my opinion that under the 
provisions of section 13421-12 G. C. (107 0. L. 652), it is lawful to equip a trac
tion engine or tractor with cleats or iron strips, and that the owner of an engine 
so equipped has the right to operate the same upon the paved streets of a village. 

Of course it will be noted in the latter part of the section that some other 
safe and convenient way of travel may be provided. If this should be done, then 
the owners of said traction engines could be prohibited from using the improved 
public streets and highways of the state. 

In passing I might call attention to section 7246 G. C. (107 0. L. 139). This 
section provides that no traction engine weighing in excess of twelve tons shall 
be operated over and upon the improved public streets, highways, bridges or cul
verts within the state. 

666. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EMBALMING EXAMINERS-THREE MEMBERS-OFFICERS 
OF DEPARTMENT OF HEALTH CANNOT SIT AS ADVISORY MEM
BERS. 

The state board of embalming examiners consists of only three members, one 
to be appointed each year for a term of three years and as the terms of the present 
members expire. 

The laws creating the state board of health having been repealed and the state 
department of health being a new and a different body, its exewtive and clerical 
officers cannot sit as advisory members of the state board of embalming examiners. 

CoLUMBUS, OHio, September 28, 1917. 

RoN. B. G. JoNES, Secretary Stale Board of Embalming E.'t"aminers, Columbus, Ohio. 
DEAR SIR :-You request my opinion upon the following proposition: 

"The new law regulating the practice of embalming in this state desig
nates the president and the secretary of the Ohio state board of health as 
members of the state board of embalming examiners. 

"As the new law creating a state department of health of Ohio does not 
designate who shall be members of our board, I respectfully ask for your 
opinion in order that I may get out such printing matter at as early a date 
as possible." 

General Code section 1335 provides that there shall be a state board of em
balming examiners consisting of five members and that the president and secre
tary of the state board of health shall be ex officio advisory members and that the 
other three members of the state board of embalming examiners shall be residents 
of the state of Ohio and shall have had not less than five consecutive years' ex
perience previous to their appointment in the practice of embalming and be regu
larly licensed embalmers by the state board of embalming examiners of Ohio. 

Section 1336 G. C. provides that the members of the state board of embalm
ing examiners who were such members at the time said section became effective, 
which was July 2, 1917, shall continue in office until the terms for which they were 
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originally appointed shall expire, and that the governor shall, each year, appoint one 
member of such board who shall serve for a term of three years from the first 
day of July of said appointment. 

Section 1338 G. C. provides that two members shall constitute a quorum at all 
meetings of said board. 

Section 1232 G. C., prior to the time of its amendment in 107 0. L. 522, read 
as follows: 

"There shall be a state board of health, consisting of eight members, 
seven of whom shall be appointed by the governor. Each year the gov
ernor, with the advice and consent of the senate, shall appoint a member 
of the board, who shall serve for a term of seven years from the thirteenth 
day of December. The attorney-general shall be ex-officio a member of 
the board." 

Section 1233, which was in force at the same time, provided for the organ
ization of the board of health, as follows: 

"The state board of health shall meet in Columbus during the month 
of January of each year and at such other times as it may direct. A ma
jority of its members shall constitute a quorum. The board shall choose 
one of its members as president, and, subject to the provisions of this chap
ter, may adopt rules and by-laws for its government." 

Section 1234, in force at the same time, provided that the state board of health 
shall elect a secretary who shall perform the duties prescribed by the board. Sec
tion 1237 contained the general powers of the board and read as follows: 

"The state board of health shall have supervision of all matters relat
ing to the preservation of the life and health of the people and have su
preme authority in matters of quarantine, which it may declare and enforce, 
when none exists, and modify, relax or abolish, when it has been estab
lished. It may make special or standing orders or regulations for prevent
ing the spread of contagious and infectious diseases, for governing the 
receipt and conveyance of remains of deceased persons and for such other 
sanitary matters as it deems best to control by a general rule. It may make 
and enforce orders in local matters when emergency exists, or when the 
local board of health has neglected or refused to act with sufficient prompt
ness or efficiency, or when such board has not been established as provided 
by law. In such cases the necessary expense incurred shall be paid by the 
city, village or township for which the services are rendered." 

Sections 1239 and 1239-1 contain special powers of the board and read as 
follows: 

"Sec. 1239. The state board of health shall make careful inquiry as 
to the cause of disease, especially when contagious, infectious, epidemic or 
endemic, and take prompt action to control and suppress it. The reports 
of births and deaths, the sanitary conditions and effects of localities and 
employments, the personal and business habits of the people and the rela
tion of the diseases of man and beast, shall be subjects of careful study by 
the board. It may make and execute orders necessary to protect the peo
ple against diseases of lower animals, and shall collect and preserve in-
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formation in respect to such matters and kindred subjects as may be useful 
in the discharge of its duties and for dissemination among the people. 
\Vhen called upon by the state or local governments, or municipal or town
ship boards of health, it shall promptly investigate and report upon the 
water supply, sewerage, disposal of excreta of any locality and the heat
ing, plumbing and ventilation of a public building. 

"Sec. 1239-1. The state board of health shall make necessary arrange
ments for the production and distribution of diphtheria antitoxin, pro
vided that such antitoxin shall in all respects be equal in purity and potency 
to the standard of requirements of the United States public health service 
for antitoxin for interstate commerce. Diphtheria antitoxin shall be dis
tributed in accordance with such rules and regulations as may be adopted 
by the state board of health." 

Sections 1232, 1233 and 1234, above mentioned, were amended in senate bill 
No. 101, passed March 21, 1917, approved by the governor l\Iarch 30, 1917, and filed 
in the office of the secretary of state March 31, 1917, and are found in 107 0. L. 
522, as follows: 

"Sec. 1232. There is hereby created a state department of health, which 
shall exercise all the powers and perform all the duties now conferred and 
imposed by law upon the state board of health and all such powers, duties, 
procedure and penalties for violation of its sanitary regulations shall be 
construed to have been transferred to the state department of health by this 
act. The state department of health shall exercise such further powers and 
perform such other duties as are herein conferred. The state department 
of health shall consist of a commissioner of health and a public health 
council. 

"Sec. 1233. There shall be a commissioner of health, who shall be the 
administrative and executive head of the state department of health. The 
public health council, hereinafter provided for, shall, with the approval of 
the governor, appoint a commissioner of health, who shall be a physician, 
skilled in sanitary science, who shall serve for a term of five years and 
until his successor is appointed and qualified. The commissioner of health 
shall perform all executive duties now required by law of the state board of 
health and the secretary of the state board of health and such other duties 
as are incident to his position as chief executive officer. He shall adminis
ter the Jaws relating to health and sanitation and the regulations of the 
state department of health. He shall prepare sanitary regulations for 
consideration by the public health council and shall submit to said council 
recommendations for new legislation. During his term of office, the com
missioner of health shall devote his entire time to the duties of his office. 
The salary of the commissioner of health shall be fixed by the public 
health council, subject to approval by the governor. 

"Sec. 1234. There shall be a public health council, to consist of the 
commissioner of health, and four members hereinafter called the ap
pointive members, to be appointed by the governor. Of the appointive 
members, at least two shall be physicians, who shall have had training or 
experience in sanitary science. Of the appointive members first appointed, 
one shall hold office until July 1, 1918, one until July 1, 1919, one until 
July 1, 1920, and one until July 1, 1921, and the term of office of members 
thereafter appointed, except to fill vacancies, shall be four years. Vacancies 
shall be filled by appointment by the governor for the unexpired term. The 
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public health council shall meet four times each year and may meet at such 
other times as the business of the council may require. The time and place 
for holding regular meetings shall be fixed in the by-laws of the council. 
Special meetings may be called upon request of any three members of 
the council or upon request of the commissioner of health and may be held 
at any place deemed advisable by the council or commissioner. Two mem
bers of the public health council and the commissioner of health shall con
stitute a quorum for the transaction of business. The governor shall, on or 
before July 1st designate the member of the public health council who 
shall act as its chairman for the ensuing fiscal year. The commissioner of 
health shall, upon the request of the public health council, detail an officer 
or employe of the state department of health to act as secretary of the 
public health council, and shall detail from time to time such other em
ployes as the public health council may require. The appointive member 
of the public health council shall receive ten dollars a day while in con
ference and shall be reimbursed their necessary and reasonable traveling 
and other expenses incurred in the performance of their official duties." 

So that, instead of having a state board of health, as was provided by our 
laws at the time the embalming board sections were amended, we had at the time 
said amendments became effective a state department of health and a public health 
council. Instead of the body consisting of eight members, as provided by the old 
section 1232, the public health council now consists of five members. Instead of 
electing a president and secretary, the governor now designates one member as 
chairman and the commissioner of health shall, upon request of the public health 
council, detail an officer or employe of the state department of health to act as 
secretary of the public health council. 

In other words, the entire system is now changed. The commissioner of 
health is the executive head of the state department of health and the board of 
four act very much in an advisory capacity only. It cannot, therefore, be con
sidered that any of the members of the present state department of health perform 
the same duties or occupy the same positions as did the president and secretary 
of the state board of health. In other words, there is no president and secretary 
of the state board of health at this time and there was no president and secretary 
of the state board of health on July 2, 1917, when said embalming board sections 
went into effect, for the amended sections 1232, 1233 and 1234, above quoted, were 
in effect prior to that time. 

I, therefore, advise you that the present state board of embalming examiners 
consist of three members only, two of which, as provided by section 1338, shall 
constitute a quorum to do business. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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667. 

APPROVAL-ABSTRACT OF TITLE-CHARLES ::\I. LUD::\IAX AND WIFE 
TO STATE OF OHIO. 

CoLUMBUS, OHio, September 28, 1917. 

HoN. CARL E. STEEB, Secretar}' of Board of Trustees, Ohio State Uuiversil}', Colum
bus, Ohio. 
DEAR Sm :-You recently submitted to this department an abstract of title cov

ering the following described premises: 

Situate in the city of Columbus, county of Franklin and state of Ohio, 
and bounded and described as follows: 

Beginning at a point in the north line of King avenue at the south
west corner of Elizabeth ]. McMillen's homestead addition, being the 
southwest corner of lot 129 in said addition; thence northwardly with the 
west line of said addition 158 feet to a point in the north line of an alley 
in the rear of said lot 129, and being the southwest corner of a tract 
marked "Reserve" on the plat of said homestead addition; thence east
wardly with the north line of said alley and the south line of said Reserve 
92 feet to the southeast corner of said Reserve, and the west line of the 
first alley west of Perry street; thence northwardly with the east line of 
said Reserve and the west line of said alley 483.65 feet to a point 140 feet 
south of the north line of said addition; thence west 20 feet to a point; 
thence north 140 feet to a point in the north line of said addition being 
20 feet west of the northeast corner of said Reserve; thence eastwardly 
along the north line of an alley on the north side of said addition to a 
point 100 feet west of an iron piri in the west line of Perry street; thence 
with a line parallel with the west line of Perry street produced northwardly 
north 3° 14' east and 100 feet distant from the west line of Perry street 
617 feet to a point in the north line of said McMillen's land, and being 
the south line of lands of The· Ohio State University; thence westwardly 
along the south line of lands of The Ohio State University 252.76 feet; 
thence southwardly and parallel with the west line of Perry street produced 
northwardly and with the west line of Perry street 1400-15/100 feet to north 
line of King avenue distant 102.76 feet westwardly from beginning; thence 
eastwardly with the north line of King avenue 102.76 feet more or less to 
beginning; being a parcel off of the east side of tract 'C' set off in partition 
to Wm. N. King in case of Elizabeth King v. Wm. N. King, Court of Com
mon Pleas of Franklin County, Ohio. 

\Vith the abstract you also sent a deed covering the same piece of property, 
wherein Charles M. Ludman and Anna B. Ludman, his wife, deeded said prop
erty to the state of Ohio. 

I have carefully examined said abstract, dated September 14, 1917, and note 
several lapses and defects in the title. These defects, however, are immaterial, as 
they all occurred prior to the year 1853 and are, therefore, cured by lapse of time. 

I find that the title to the premises described is in the name of Charles M. 
Ludman and that the deed submitted will convey a clear title to the state of Ohio, 
save and except for the taxes for 1917, which are now a lien on said premises, 
and special taxes for the improvement of Perry street, against three hundred and 
forty-two feet, balance unpaid, $1,193.10, of which the second installment, amount-
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ing to $132.57, and one year's interest at four and one-half per cent, will be due 
in June, 1918. Balance unpaid against fifty-seven feet, for improvement of Perry 
street, $198.88, of which the second installment, amounting to $22.10, and one year's 
interest at four and one-half per cent, will be due in June, 1918. 

The deed submitted, if accepted, will fully convey the title to the state of Ohio, 
but in the form submitted the said Charles l\I. Ludman covenants that he is law
fully seized of the premises and that said premises are free and clear of all in
cumbrances. The amount of taxes for the year 1917 and the special taxes above 
noted should be deducted from the purchase price. 

668. 

I am, herewith returning to you the abstract and deed submitted. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 

BRIDGES AND CULVERTS-FOOT BRIDGES-WHO HAS AUTHORITY 
TO BUILD AND REPAIR THE SA!\I'E ON STATE, COUNTY AND 
TOWNSHIP ROADS. 

1. In the matter of buil4ing foot bridges, the statutes seem to give 110 power 
.or authority to any board excepting to the township trustees. _(Sec. 7562-1 G. C.) 

2. There is 110 provision of law by virt11e of which tlze jurisdiction of the 
township trustees and the county commissioners i1~ the building of bridges and wl
·verts 011 the highways of the county is determined by tlze cost of the constructio11 
of the same. _(Sec. 7562 G. C., now repealed.) 

3. I 11 the construction, improvement, maintenance a11d repair of bridges and 
culverts on state roads, the state highway commissioner has jurisdiction, under sec
tion 1?.~4 G. C. (107 0. I .. 133.) 

4. In the construction of bridges and culverts located 011 county and towns/zip 
.roads, as well as the maintenance aud repair of bridges so located, tlze county com
.missioners have jurisdiction. 

5. In the maintenance and repair of culverts located on county and township 
.roads, both the county commissioners and township trustees lz(lve jurisdictio11:, i11 
.their respective townships and counties. 

CoLUMBUS, OHIO, September 28, 1917. 

RoN. JosEPH T. ::\.hcKLEWAIT, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Sm :-I have your communication of July 27, 1917, in which you ask my 

·opinion upon the following questions: 
"1. Has a board of county commissioners authority under the road 

laws of this state to construct and maintain a bridge, either wagon or foot, 
on a township road? 

"2. Have the township trustees authority to construct such a bridge? 
"3. Has the board of county commissioners, jointly with the township 

trustees, the authority ·to build such a bridge? 
"4. Does the jurisdiction of either of these boards depend upon the 

amount to be expended on such a bridge?" 

'The fundamental principle underlying the propositions submitted to me for my 
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opinion is one of considerable importance to the counties and townships of the 
state and I must admit at the outset of this opinion that I find it extremely difficult 
to give a satisfactory answer to one or two of the propositions contained in your 
communication. 

The sfatutes have been so modified and are now in such a condition that it is. 
not easy to arrive at an understanding as to which political subdivision, the county 
or the townships, is to build or construct the bridges and culverts located on a 
township road. 

There are two matters suggested in your communication about which there is. 
possibly not so much difficulty and I will first disp~se of them. 

Your fourth question is as to whether the jurisdiction of either the board of 
county commissioners or the board of township trustees depends upon the amount 
to be expended on such a bridge. It is my opinion that the amount to be expended 
on the construction of a bridge has nothing whatever to do with the matter of 
determining which board has the jurisdiction. 

Formerly, section 7562 G. C. provided as follows: 

"The township trustees shall cause to be built and kept in repair all 
bridges and culverts, except upon improved and free turnpike roads, when 
the cost of construction does not exceed fifty dollars, and shall keep in re
pair all bridges constructed by the commissioners. Such repair by said trus
tees of a bridge in any year shall not exceed ten dollars and they may 
levy a tax for the payment thereof." 

Under the provisions of this section the dividing line between the jurisdictioll' 
of the county commissioners and that of the township trustees, in the building and 
repairing of bridges and culverts, was fixed. at fifty dollars, but this section has. 
been repealed and nothing embodying the same idea has been enacted to take its 
place. Hence, I am of the opinion as above stated. 

You also ask who has authority to construct a foot bridge located on a town
ship road. I have made .a careful examination of our statutes and find but one· 
section. which relates to the construction and maintenance of foot bridges, namely,. 
section 7562-1 G. C., which reads as follows: 

"That the trustees of any township are authorized and empowered to 
construct, rebuild and repair foot-bridges across the rivers and streams in 
their respective townships when they may deem it necessary so to do in 
order to provide convenient means of access to the public schools of their 
said township by the pupils residing in the school district, wherein a pub
lic school house is located; but in no case shall the cost of the aforesaid 
construction, rebuilding or repair of any said foot-bridge exceed the sum 
of one thousand dollars." 

Under the provisions of this section it is my opinion that only the townshiil' 
trustees have authority and are empowered to construct and keep in rel}air foot
bridges across the rivers and streams in their respective townships, under the lim
itations and conditions set out in said section 7562-1 G. C. 

We come now to the question which causes the main difficulty in giving a sat
isfactory answer, viz., the jurisdiction of the county commissioners and the town
ship trustees in the matter of constructing and maintaining bridges and culverts 
on tlie highways of the state, and I must admit in the beginning that I am not 
able to give a very satisfactory answer to this question, owing to the uncertainty 
of the provisions of our statutes as they now exist in reference to this matter. 

I note your question is limited to the construction and maintenance of bridges. 
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upon the township roads of the state, but this raises the general question as to 
the jurisdiction of the state, the county and the township in the construction and 
maintenance of bridges and cuh·erts. In order to have a correct starting point 
for the consideration of this question, it is well that we keep in mind the provisions 
of section 7464 G. C. This section classifies the roads of the state upon a different 
basis than they were classified before the enactment of said section. The section 
divides the roads of the state into state, county and township roads and defines 
specifically the roads which shall come within each one of the classes so named. 
For the purposes of this opinion it is not necessary for me to define the different 
kinds of roads. 

For the purpose of making the matter as clear as possible, let us first eliminate 
from consideration the bridges and culnrts which are located upon state roads. 

Section 1224 G. C. provides that: 

"The state highway commissioner shall maintain and repair to the re
quired standard, all inter-county highways, main market roads and bridges 
and wlverts constructed by the state, by the aid of state money or taken 
over by the state after being constructed." 

Further along in this section we find the following provision : 

""When a bridge or culvert on a state highway shall require renewing, 
it shall be constructed and the cost apportioned as herein provided for the 
construction and improvement of bridges and culverts on intercounty 
highways." 

Section 1197 G. C. sets forth the method of payment. 
From these provisions it is quite evident that the state must maintain the 

bridges and cuh·erts, under the conditions set out in section 1224 G. C., on state 
highways, and· when a bridge or culvert on a state highway must be renewed or 
constructed, the state and the county each pays half of the cost thereof. 

\Vith the bridges and culverts on state highways eliminated, I will now turn 
to the construction, improvement, maintenance and repair of bridges and culverts 
located on county and township roads, with a view to ascertaining which subdivision, 
the county or the township, has jurisdiction therein. This question causes the main 
difficulty in giving a satisfactory answer. 

Section 7464 G. C. classifies the roads of the state upon a different basis than 
they had been classified prior to the enactment of the Cass highway law. \Vhile 
they are still denominated state, county and township roads, yet they are classified 
upon an entirely different basis. It will be well to keep this in mind in the further 
consideration of this question. 

\Vith the above in mind, I will turn to the provisions of a number of sections 
which throw considerable light upon your question, although they do not appear to 
answer the same as specifically and definitely as one might desire. \Ve are com
pelled to draw our conclusions by way of inference, rather than from any direct 
provision of the statutes relative to the construction, improvement, maintenance 
and repair of bridges and culverts located on roads other than state roads. 

Section 7182 G. C. (107 0. L. 110) provides: 

"The county surveyor shall have charge of all highways, bridges and 
culverts within his county under control of the state, unless another en
r::·inccr be appointed for that purpose by the state highway commissioner. 
·.• ::! :;t" 
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This prov1s1on simply strengthens the provisions of section 1224 G. C., above 
quoted and commented upon, in reference to bridges and culverts located upon state 
roads. 

In section 7184 G. C. (107 0. L. Ill), we find the following provisions: 

" ( 1) The county surveyor shall have general charge of the construc
tion, reconstruction, improvement, maintenance and repair of all bridges 
and highways within his county under the jurisdiction of the county com
missioners. 

"(2) The county surveyor shall also have general charge of the con
struction, reconstruction, resurfacing or improvement of roads by town
ship trustees under the provisions of sections 3298-1 to 3298-15n inclusive 
of the General Code. 

"(3) The county surveyor shall have general charge of the construc
tion, reconstruction, resurfacing or improvement of the roads of a road dis
trict under the provisions of sections 3298-25 to 3298-53 inclusive of the 
General Code. * * *" 

The matter to which I desire to call attention in the above quotations is, that 
the county surveyor is given charge of "all highways, bridges and culverts within 
his county under the control of the state." He is also given charge of "all bridges 
and highways within his county under the jurisdiction of the county commissioners." 
But when it comes to the matter of the township trustees, he is merely given charge 
of the construction and improvement of "roads." 

It seems to me this section clearly implies that the township trustees have no 
jurisdiction or authority in the construction of bridges and culverts and that the 
jurisdiction over bridges and culverts is divided between the county commissioners 
and the state highway commissioner; that is, the state is to build all bridges and 
culverts located on state roads, under the conditions set out in section 1224 G. C., 
while the county commissioners are to build all bridges and culverts located on 
the highways of the county, namely, on county and township roads, and not only 
would they be compelled to construct all bridges and culverts so located, but also 
to maintain all bridges. I will touch upon the maintenance of culverts later in the 
opinion. 

I also desire to call attention to the provisions of section 7192 G. C. (107 
0. L. 115). This section deals with supervision and is as follows: 

" ( 1) The county surveyor shall supervise the construction, reconstruc
tion, improvement, maintenance and repair of the highways, bridges and 
culverts under the jurisdiction of the county commissioners ; 

"(2) And shall also supervise the construction, reconstruction, re
surfacing and improvement of public roads by township trustees under the 
provisions of sections 3298-1 to 3298-15n inclusive of the General Code, and 
sections 3298-25 to 3298-53 inclusive of the General Code. 

"(3) When the county surveyor has charge of the highways, bridges 
and culverts within his county, and under the control of the state, he shall 
also supervise the construction, reconstruction, improvement and repair 
of the same." 

Thus again when it comes to the question of superviSion, the county sur
veyor supervises the construction of the highways, bridges and culverts under 
the jurisdiction of the county commissioners, and the construction and improve
ment of the highways, bridges and culverts in his county under the control of the 
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state. But when it comes to the supervision of matters under the jurisdiction of 
the township trustees, it is limited to public roads. 

Here again it seems to me the conclusion is fairly inferable that the township 
trustees have no jurisdiction over the matter of building bridges and culverts, for if 
they had, bridges and culverts would have been included along with the words 
"public roads," just the same as they are when speaking of county and state roads. 
In reference to this point I desire to call attention to the provisions of section 
7187 G. C. (107 0. L. 112). This section in part has to do with the approval of 
estimates and is as follows: 

"Sec. 7187. * * * 
" ( 1) The county surveyor shall approve all estimates which are paid 

from county funds for the construction, improvement, maintenance and 
repair of roads and bridges by the county. * * *" 

"(2) ·when the county surveyor has charge of the highways, bridges 
aud culverts within his county, under control of the state, he shall approve 
all estimates which are paid by the state for the construction, improvement, 
maintenance and repair of the same. 

"(3) He shall also approve all estimates which are paid from town
ship funds for the construction, reconstruction, resurfacing or improve
ment of roads under the provisions of sections 3298-1 to 3298-15, inclusive, 
under the General Code. 

"(4) He sliall also approve all estimates which are paid from the 
funds of a road district for the construction, reconstruction, resurfacing 
or improvement of the roads thereof under the provisions of sections 
3298-25 to 3298-53 inclusive of the General Code." 

The same observation that was made in reference to the other sections from 
which quotations were J,Tiade along the same line can be made in reference to the 
provisions of this section. If the township trustees had been given authority to 
build and construct bridges and culverts, the county surveyor certainly would have 
been given the power to approve estimates in reference to the same. 

I desire to make but one further quotation to the same effect and that provision 
is also found in section 7187 G. C., supra, being as follows: 

"* * * No contract for the construction of a bridge, the entire cost 
of which exceeds ten thousand dollars shall be binding upon the county 
·unless the plans are first approved by the state highway commissioner. 
"' * * ; and upon notification by the state highway commissioner to the 
couuty commissio11ers and county surveyor that such plans must be sub
mitted for approval no contract for such bridges or culverts shall be en
tered into by the county until such plans have been approved by the state 
l1ighway commissioner." 

Here again we find that the township trustees are entirely ignored, in refer
ence to the matter of getting the approval of the state highway commissioner on 
a contract for the construction of bridges and culverts. From this I think it can 
reasonably be inferred that the legislature did not intend to give the township 
trustees jurisdiction over the matter of building bridges and culverts. 

There are other provisions of the statutes which might be cited on the same 
point, but I simply desire to note two other sections. 

Section 7198 G. C. (107 0. L. 115) reads as follows: 

"The county surveyor may when authorized by the county commis-
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sioners employ such laborers and teams, lease such implements and tools 
and purchase such material as may be necessary in the construction, re
construction, improvement, maintenance or repair of roads, bridges and 
culverts by force account." 

This section shows pretty clearly that the county comnuss10ners have author
ity not only to construct bridges and culverts in the county, but also to maintain 
and repair bridges and culverts located on county and township roads. I shall note 
later that the township trustees also seem to have authority to maintain and repair 
culverts. 

Section 7200 G. C. (107 0. L. 115) reads in part as follows: 

"The county commissioners may purchase such machinery, tools or other 
equipment for the construction, improvement, maintenance or repair of the 
highway, bridges and culverts under their jurisdiction as they may deem 
necessary, which shall be paid for out of the road funds of the county. 
* * *" 

The provisions of this section are to the same effect as those of section 7198, 
supra; that is, that the county commissioners have the authority not only to con
struct bridges and culverts upon the county and township roads, but also to main
tain the same. 

When we compare the provisions of sections 3298-18 G. C. (107 0. L. 82) and 
6956-1 G. C., we are compelled to arrive at the same conclusion, for section 3298-18 
provides for the levying of a tax by the township trustees for the maintenance and 
repair of roads only, while section 6956-1 provides for the levying of a tax by the 
county commissioners for the repair and maintenance of bridges and cozwty high
ways. 

I desire also to call attention to section 3298-15d G. C. (107 0. L. 79). This 
section provides in part as follows: 

"Sec, 3298-15d. * * * For the purpose of providing by taxation a 
fund for the payment of the township's proportion of the compensation, 
damages, costs and expenses of constructing, reconstructing, resurfacing or 
improving roads under the provisions of section 3298-1 to 3298-15n inclusive 
of the General Code and for the purpose of maintaining, repairing or drag
ging any public 1·oad, or roads, or part thereof, under their jurisdiction in 
the manner provided in sections 3370 to 3376 inclusive of the General Code, 
the board of trustees of any township is hereby authorized to levy an
nually a tax not exceeding three mills upon each dollar of the taxable 
property of said township.* * *" 

Here again we find the same general theory that seems to pervade the entire 
highway act, namely, that the township trustees have no authority to levy a tax to 
take care of the construction and repair of bridges and culverts, but merely for 
the purpose· of constructing, improving, maintaining and dragging roads as set 
out in sections 3370 to 3376 inclusive G. C. (107 0. L. 93). 

Sections 5627 and 5630 G. C. also provides for levying a tax by county com
missioners for bridge purposes, and there. is no such provision as to township 
trustees. 

From all the above it seems fairly clear that the following propositions are 
correct: 

1. The state must construct, maintain and repair all bridges and cuh·erts Io-
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cated upon state roads, under the provisions and conditions set out in section 1224 
G. C. 

2. The county commissioners must construct and maintain all bridges located 
upon county and township roads within their respective counties. 

3. The county commissioners must construct all culverts located upon the 
county and township roads within their respective counties, and they also have full 
power and authority given them to repair and maintain culverts. 

·with these propositions out of the road, I desire to note the question as to 
whether the township trustees have not also authority to maintain and repair 
culverts. 

Section 3373 G. C. (107 0. L. 93) makes the following provision: 

">:< >:< >:< Township trustees are hereby authorized to purchase or lease 
such machinery and tools as may be deemed necessary for use in maintain
ing and repairing roads and wlverts within the township. * * *" 

As above quoted, under the provisions of section 3298-lSd, supra, they also 
have authority to levy a tax for the purpose of carrying into effect the provisions 
<>f section 3373, supra. 

So that under section 3373, supra, it is my opinion that the township trustees 
.also have jurisdiction to maintain and repair culverts within their respective town
ships, ·irrespective of the fact whether they are located on county or township roads. 
This seems to be borne out also by the provisions of section 7214 G. C., which 
reads in part as follows: 

"Sec. 7214. The county comnusswners or township trustees may con
tract for and purchase such material as is necessary for the purpose of 
constructing, improving, maintaining or repairing any highways, bridges 
or culverts within the county, and also appropriate additional land neces
sary for cuts and fills together with a right of way to or from the same 
for the removal of material. * * *" 

I am aware that this section is broad enough to authorize the township trus
tees to construct, improve, maintain and repair bridges and culverts within the 
county; but in view of the provisions of the sections hereinbefore considered and 
which were enacted later than section 7214, supra, I am of the opinion that said 
section 7214 should be limited, in so far as it applies to the jurisdiction of township 
trustees, to the maintenance and repair of culverts as above set out. 

Hence, it 'is my opinion, in addition to what I find above, that the township 
trustees also have jurisdiction in the maintenance and repair of culverts within 
the township. 

In arriving at the above conclusions, I am not unmindful of a number of sec
tions of the General Code which might in some respects lead to different con
clusions than those herein reached; for example, sections 1197 and 7188-2 (107 
0. L. 113) would seem to indicate that it was the intention of the legislature that 
the township trustees should have authority to construct, improve, maintain and re
pair bridges and culverts within the township, but as said above, this authority 
seems nowhere to have been given. 

Also in rendering this opinion, I am not unmindful of the provisions of sec
tion 2421 G. C., which is in part as follows: 

"The commissioners shall construct and keep in repair necessary 
bridges over streams and public canals on state and county roads, free 
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turnpikes, improved roads, abandoned turnpikes and plank roads in com
mon public use." 

This section provides that the commiSSIOners shall construct and keep in re
pair necessary bridges on state roads. As shown by section 1224 (107 0. L. 133), 
this provision is no longer in effect. Section 2421 also provides that the commis
sioners shall construct and keep in repair necessary bridges on improved roads, but 
owing to the general scheme and plan of the road laws of the state this pro
vision can no longer be in full force and effect. ~Iany of the improved roads are 
state roads and, as said before, the commissioners are not compelled to construct 
and maintain bridges orr state roads excepting as provided in section 1224, supra; 
that is, they must provide one-half the cost of the expense of reconstructing a 
bridge located upon a state road. So that a part of the provisions of section 2421, 
supra, are necessarily impliedly repealed by the provisions of the later acts having 
to do with the highways of the state. 

I am not unmindful of opinion rendered by my predecessor, Ron. Edward c_ 
Turner, on February 16, 1916, and found in Vol. I of the Opinions of the At
torney-General for 1916, p. 298, to the effect that township trustees have authority 
to repair both bridges and culverts on township roads. But the law in reference· 
to this matter has been radically amended since said date. 

I am enclosing copy of Opinion No. 320, rendered by me on May 31, 1917, as. 
per request in your communication. 

669. 

Very truly yours, 
JosEPH McGHEE, 

A ttorne:y-Ge 11 era/. 

MEMBERS OF SCHOOL BOARD-WHEN AND HOW ELECTED-HOW 
LONG MEMBERS HOLD OVER. 

Where under the lung-Small school board law it was provided that members 
should hold over until the end of their terms and three members in a. city district 
held mztil the day preceding the first Monday in Januar:y, 1916, their successors were 
properly elected for the term of four years. 

Section 4702 provides if the number of members of boards of education be odd,. 
one-half of the remainder, after diminishing the n111nber by oue, shall be elected i1~ 
the year preceding a11d the remaining number shall be elected in the year following
the calendar year, divisible by four. Said provision is directory only. 

CoLUMBUS, OHio, September 28, 1917. 

RoN. FRANK B. PEARSON, Superinte11dent of Public 11zstruction, Colambus, Ohio. 
DEAR SrR :-A letter is received by this department from the city soli.citor of 

Bucyrus, Ohio, which contains a matter of such general importance that I am di
recting my answer thereto to you and will send the inquirer a copy. The request 
reads as follows: 

"On August 1, 1913, the board (city board of education of Bucyrus) in 
pursuance to section 4698 et seq., adopted a resolution providing that the 
board should consist of five members, that their terms shall be for four 
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years, that two members shall be elected at the regular l'\ovembcr election 
in 1913, for the term of four years each, that three members shall be 
elected at the regular election in November, 1915, one of which shall be 
for the term of two years and two of which for the terms of four years. 
and thereafter two members ·shall be elected in the year preceding a1~d 
three shall be elected in the year following the calendar year divisible by 
four as provided by section 4702, and that all terms shall begin and expire 
on the day fixed by the statutes of Ohio. 

"At the regular election in 1913, l\1. and ~IcC. were elected for the 
terms of four years each. At the election in 1915, at which time one mem
ber was to be elected for a term of two years and two members for four
year terms, on account of the tickets not designating the long and short 
terms, I held the election invalid on authority of the O'Donnell v. Shaffner 
case, and advised that the retiring members held over. 

"Messrs. R., L. and W. were the hold over members and R., ~IcF. and 
S. received the highest number of votes at the election, R., the hold over, 
being also a candidate for re-election. 

"On January 3, 1916, at a meeting of the board, L., the hold over mem
ber, resigned and his resignation was accepted. The old board adjourned 
sine die, and on same day the new board organized and the minutes show 
as follows: 'The vacancy on the board was filled by the appointment of 
McF., who qualified by taking the oath of office.' 

"On January 21, 1916, at a regular meeting of the board, their minutes 
show that W.'s resignation was received and accepted and on motion S. 
was appointed to fill the vacancy. 

"The appointees, l\icF. and S., were the same parties who had received 
the highest number of votes. 

"There is no question about the two members. to be elected to fill the 
expired terms of M. and McC. The uncertainty arises as to the length 
of the term of R., the hold over member, and McF. and S., the appointees_ 

"Will you kindly advise the number and terms of members of the 
board to be eiected this fall?" 

The information called for requires a consideration of what is commonly 
known as the Jung-Small school board law, Senate bill No. 95, which amended 
sections 4698, et seq., G. C., and which was passed April 28, 1913. Said section 
4698 provides that in city school districts which contain, according to the federal 
census, a population of less than 50,000 persons (which was the situation in your 
case), the board of education shall consist of not less than three members nor more 
than five members, elected at large by the qualified electors of such district. 

Section 4699 provides that within thirty days after the act of which said section 
is a part took effect, the board of education of each and every school district, in 
which the number of members does not conform to the provisions of section 4698, 
shall, by resolution, determine within the limits prescribed by said sections the 
number of members of said board of education. Said resolution shall provide for 
the classification of the terms of members so that they conform to the prO\'isions 
of section 4702 G. C., taking into consideration the terms of office of the existing 
members whose terms do not expire or terminate on the day preceding the first 
1\-Ionday in January, 1914. In your case such a resolution was passed, which fixed 
the number of members of the board of education at five and provided that two 
of such members should be elected at the regular November election in 1913 for 
the term of four years, which term would begin or did begin on the first Monday 
in January of 1914. 
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Section 4701 G. C. provides that whenever the number of members of the 
board of education of a city school district, as fixed by the resolution provided for 
in section 4699, shall be more than the number of members whose terms will not 
expire or terminate on the day preceding the first ~Ionday in January, 1914, the 
additional members of such board shall be elected at the general school election in 
1913 for such terms of two or four years as may be necessary to comply with the 
two provisions of sections 4698 a11d 4702. That is, in your case the resolution fixed 
the number of members of the board of education at five and the number of mem
bers whose terms expire on the day preceding the first Monday in January, 1914, 
was two, and those two were elected in 1913 for the term of four years beginning
on the first Monday in January, 1914. 

Section 4702 provides that all members in office at the time this act talus effect 
shall ser,;e the unexpired portions of the terms for whiclt they were respectively 
elected and until their successors are elected and qualified, unless their terms shall 
expire or shall have been terminated as provided by sections 4698 and 4702. 

Accordingly, then, the three members whose terms would not, or did not, ex
pire until the day preceding the first Monday in January, 1916, served the unexpired 
portions of the terms for which they had been elec:ted-that is, until the day pre
ceding said first Monday in January, 1916. 

Section 4702 G. C. further provides that if the number of members of the 
board of education be odd, one-half of the remainder, after diminishing the num
ber by one, shall be elected in the year preceding and the remaining number shall 
be elected in the year following the calendar year, divisible by four. The number, 
therefore, in your case being odd, to-wit, five, two should be elected in the year 
preceding the calendar year divisible by four, or in the year 1915, and three should 
be elected in the year following the calendar year divisible by four, or the year 
1917. This provision of the statute your board attempted to carry out by providing 
that at the election in 1915 two members should be elected for terms of four years 
and one member should be elected for the term of two years. The board, as will 
be hereinafter noted, had no authority to call an election for a short term in 1915, 
because such short term election could only be held in the year 1913. 

A question very similar to the one contained in the inquiry, and which involves 
the construction of the same statutes, was decided by our supreme court, July 3, 
1917, in the case of State vs. Straws burg, 96 0. S. --, wherein the court held: 

"The board of education of Springfield consisted of seven members, the 
terms of four of whom were to expire in January, 1914, and the terms of 
the other three in January, 1916. The portions of that law pertinent to 
the consideration of this case are now sections 4698 to 4702 General Code. 
The Springfield city school district comes within the class, which, under the 
provisions of section 4698 General Code, is required to have a board of 
education consisting of not less than three nor more than five members. 

By a resolution passea July 14, 1913, said board of education attempted 
to meet the requirements and comply with the provisions of that act. It 
was therein determined that the number of members of said board should 
be five, who should be elected at large; that the three members whose 
terms did not expire until January, 1916, should hold their positions until 
that date; that at the general election in November, 1913, there should be 
elected two members to serve the full term of four years; and that at the 
election in November, 1915, two members should be elected for the full 
term of four years and one for the fractional term of two years. Two 
members were elected for the full term of four years at the election of 
November, 1913. 
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In the election of ~ovember, 1915, the defendants and five others were 
candidates for the office of members of the board of education of such 
district. The ballots on which their names appeared were headed: 

'For ~!embers of Board of Education' 
'Vote for not more than three.' 

~o designation of or reference to the term, or length thereof, of any 
candidate was made on any ballot, nor had there been any such designa
tion upon the ballots in the primary election whereat said candidates were 
nominated. The defendants, Schaefer, Strawsburg and Kitchen, in the or
der stated, received the highest number of votes at said election. They 
were declared elected as members of said board of education, certificates 
of election for a term of four years each were issued, and in pursuance of 
that authority they assumed to qualify and enter upon, and ever since have 
discharged, the duties of such position-more than fifteen months-the 
validity of their election not having been challenged until the bringing of 
this suit in quo warra11to, April 14, 1917. 

It is now contended that because of such want of designation of 
terms, whether for four years or two years, on the ballot or elsewhere, it 
is impossible to ascertain which of said candidates were elected for the 
four-year term and which one for the two-year term, and that, therefore, 
there was no valid election for either term and the certificates of election 
issued were unauthorized. 

An examination of the sections of the General Code, above cited, dis
closes that as applying to the city of Springfield their several provisions 
were not in accord, and, therefore, could not be observed and applied. Un
der their provisions no existing term should be disturbed. If necessary to 
accomplish the reduction in numbers required by law, two-year terms could 
be provided by resolution; but an election to such two-year terms was 
limited to the year 1913. It was expressly provided in above sections that 
all elections thereafter should be for four-year terms; thenceforward one
half of the remainder, after diminishing the total number of members of 
the board by one, should be elected in the year preceding the calendar year 
divisible by four, and the remaining number the year following such cal
ender year. Under that provision, directory in its nature, two members 
would be elected in 1915, three in 1917, and so on. There was no pro
vision whatever for a two-year-term member to be elected in 1915, and if 
only two members should be elected the board would consist of but four 
instead of five members, as had been determined by the board under au
thority conferred by law. 

These provisions are inconsistent; they cannot all be enforced; there
fore, the rational solution of the situation seems to lie in such construc
tion and application of the law as to make it feasible and practicable and 
capable of accomplishing the obvious design and purpose of its enactment, 
which was to create boards of education, the terms of the members of 
which should be four years, and, presumably to bring about that condition 
and situation at the earliest possible time. The mere order in which mem
bers arc elected seems quite immaterial, and that provision might well have 
been regarded by the board as only directory. In the theory that all three 
of the defendants were in fact elected for four-year terms that is the only 
provision disregarded; and, as we have seen, it is a provision in direct con
flict with other and more important and essential provisions of the law. 

Although the resolution provided for the election of a short-term mem
ber in 1915, such was not authorized by law, a1id thereafter all matters 
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concerning the election, including notice, proclamation, form of ballots and 
certificates of election, proceeded in a manner consistent only with the the
ory that three members for the full term of four years were being elected. 
Therefore, for the reasons we have indicated, the tenure of those members 
should not now be disturbed." 

But in your case, after the election had been held, and as the court in State 
ex rei v. Strawsburg, supra, says, was held in the proper form, it was considered 
as an invalid election and no certificates of election were issued to the three mem
bers who received the highest number of votes at said election. Instead thereof 
it was determined that the members whose terms would expire on the day preced
ing the first Monday in January, 1916, should resign and the board would fill the· 
vacancies by appointing those members who had received the highest number of 
votes at the election. Accordingly, on the third day of January, 1916, L. resigned 
and his resignation was accepted. A vacancy caused by said resignation was filled 
by the remaining members of the· board by electing McF. thereto, who qualified 
and· who, under the provisions of section 4748 G. C., was elected for the unexpired 
term of L. and until his successor would be elected and qualified. On the 21st 
day of January, 1916, W. resigned and his resignation was accepted and on motion 
S. was appointed to fill the vacancy caused by the resignation of vV. McF. and S. 
were the same members who had received the highest number of votes at the pre
ceding election and who failed to qualify or receive their certificates of election. 
R., the third highest man at said election, held over. If said three members had 
received their certificates of election and had qualifed, just as the three members 
did in the case of State ex rei v. Strawsburg, supra, then this case would stand on 
all fours with that case and their election would be held following said decision 
to have been a valid election. Inasmuch as all failed to qualify or receive their cer
tificates of election, those persons who were in office would, under the provisions 
of section 4748 G. C., hold over until their successors were duly elected and qual
ified. The successors of· I.. and W. were duly elected and qualified and they will 
hold for and during the remainder of the four-year term, which will end the day 
preceding the first day in January, 1920. R., the hold over member, never resigned 
and will continue to hold over for and during the term of four years, which will end 
the day preceding the first Monday in January, 1920. 

So that, answering your question specifically, I advise you that the number 
of members to be elected to your board of education this fall is two and that 
their terms shall be for the length of four years from and after the first Monday 
in January, 1918. 

Very truly yours, 
JoSEPH :C\IcGHEE, 

Attorney-General. 
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670. 

APPROV AL--FORl\1 OF BONDS OF EDEN TOWNSHIP RURAL SCHOOL 
DISTRICT. 

CoLC!I!Bt:S, 0Hro, October 1, 1917. 

Industrial Commissio11 of Ohio, Columbus, Ohio. 
IN RE: Bonds of Eden township rural school district. 

GEXTLEMEX :-Supplementing my opinion of recent date in reference to the 
above described bonds, I beg to advise that a form of bond prepared for use in 
connection therewith has been submitted to me; that I have examined the same 
and find that it is in all respects regular. When the bonds are duly signed they 
will, in my opinion, constitute a valid and binding obligation of said school dis
trict, payable as therein provided. 

671. 

Very truly yours, 
]OSEPH ::VJcGHEE, 

Attorney-Ge!1eral. 

COSTS-INCURRED WHERE MINOR UNDER EIGHTEEN IS BOUND 
OVER FROl\1 MAGISTRATE'S COURT TO COMMON PLEAS-IN CASE 
WHERE l\!INORITY IS CONCEALED-PAID UNDER SECTIO~ 3019 
G. C. 

"A" is under eighteen years of age and is charged with a felony and arrested 
and taken before a magistrate. He conceals his minority and after esamilwtion is 
had is bound over to tl1e common pleas court. fflhile iu custoday his minority is 
revealed. Tlze case and the prisoner are transferred to the juvenile court. H car
ing is fwd in the juveuile court and "A" is se11t to Lancaster. 

HELD: That the costs incurred in the magistrate's court and in the court of 
common pleas are to be paid as provided in section 3019 G. C. for state failures in 
felony cases, and that the same are not to be included in the costs of the; case in 
the juvenile court. 

Cou;:r.mus, OHio, October 1, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of August 21, 1917, as follows: 

"A. is a minor and is charged with a felony, and arrested and taktn 
before a magistrate. He conceals his minority and after examination is 
had is bound over to the common pleas court. While in custody his mi
nority is revealed. The case and the prisoner are transferred to the juvenile 
court. Hearing is had in the juvenile court and A. is sent to Lancaster. 

Query: May the costs contained in the magistrate's cost bill and in the 
certificate of transfer of the clerk of the court of common pleas, be made 
a part of the costs in the ca;e before the juvenile court and be by him 
certified to the county auditor for payment?" 

27-Yol. 11-A. G. 
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Sections 1659, 1681 and 1682 of the General Code read: 

"Sec. 1659. \:Vhen a child under the age of eighteen years is arrested, 
such child, instead of being taken before a justice of the peace or police 
judge, shall be taken directly before such juvenile judge; or, if the child 
is taken before a justice of the peace or a judge of the police court, it shall 
be the duty of such justice of the peace or such judge of the police court, 
to transfer the case to the judge exercising the jurisdiction herein provided. 
The officers having such child in charge shall take it before such judge, 
who shall proceed to hear and dispose of the case in the same manner as if 
the child had been brought before the judge in the first instance. 

"Sec. 1681. \:Vhen any information or complaint shall be filed against a 
delinquent child under these provisions, charging him with a felony, the 
judge may order such child to enter into a recognizance, with good and 
sufficient surety, in such amount as he deems reasonable, for his appearance 
before the court of common pleas at the next term thereof. The same pro
ceedings shall be had thereafter upon such complaint as now authorized by 
law for the indictment, trial, judgment and sentence of any other person 
charged with a felony. 

"Sec. 1682. Fees and costs in all such cases with such stuns as are 
necessary for the incidental expenses of the court and its officers, and the 
costs of transportation of children to places to which they have been com
n1ttted, shall be paid from the county treasury upon itemized vouchers, 
certified to by the judge of the court." 

This department has frequently held that in cases other than felony cases 
involvtng minors under eighteen years the juvenile court has exclusive jurisdiction. 
It will be noted that section 1659 provides that it "shall be the duty of such jus
tice. of the peace or such judge of the police court to transfer the case to the 
judge exercising the jurisdiction herein provided." However, in this case the statute 
was not followed and the case was not "transferred" from the justice of the peace 
to the juvenile court. Instead, the justice of the peace bound the defendant over 
to the common please court and the latter court finding later that it had no jur
isdiction to hear the same, attempted to "transfer" the case to the juvenile court 
by certifying it to said court. To my mind this was not a transfer but acted 
rather as a dismissal or at least abandonment of the prosecution by the state in 
the felony case. The juvenile court had no authority to accept any case from the 
common pleas court and the attempted transfer could be held to be nothing more, 
in so far as the juvenile court is concerned, than the filing of a complaint against 
the minor child. The proceedings in the justice court and in the common pleas 
court, in the case you submit, had no connection whatever with the case in the 
juvenile court. 

In Opinion No. 98, rendered by this department March 10, 1917, to Hon. C. :\I. 
Caldwell, prosecuting attorney, \Vaverly, Ohio, it was stated: 

"The words 'in felonies wherein the state fails,' I think, mean when :t 

prosecution for a felony has been begun and the state has either abandonee 
the same or has been defeated in its contention. In other words, I think 
the statute refers to all cases wherein the state has started a prosecution 
for a felony and has not concluded the same successfully." 

In conclusion it was said : 
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"Taking this view of the law, I am of the opinion that prosecution 
for felony has been instituted as soon as the affidavit charging the crime 
has been presented to and filed by the magistrate and if any time there
after the prosecution is terminated by any means other than conviction, 
the state has 'failed' within the meaning of section 3019 G. C. and county 
commissioners may make an allowance to officers in place of fees under 
such section." 

It is my opinion that in the case you refer to in your communication the pros
ecution for felony instituted in the justice of the peace court and carried into the 
common pleas court should be treated as a "state failure" and costs paid accord
ingly. The costs certified by the juvenile court should not include any costs in
curred prior to the time the juvenile court assumed jurisdiction. · 

The conclusion here reached might have been different had the justice of the 
peace transferred this case to the juvenile court as the statute contemplates. 

I have assumed in this opinion that in using the word "minor" in your request 
you mean to refer to a boy under eighteen years of age. 

672. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTION FOR ROAD HIIPROVEl\fENT IN 
WARREN COUXTY. 

COLlJ:IIBGS, OHIO, October 1, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SrR :-1 am in receipt of your communication of September 27, 1917, en

closing, for my approval, final resolution on the following improvement: 

\Varren County-Sec. "A" of the Dayton-Lebanon road, I. C. H. No. 
64. 

I have carefully examined said final resolution, find the same correct in form 
and legal, and am therefore returning the same to you with my approval endorsed 
thereon in accordance with the provisions of section 1218 G. C. 

673. 

Very truly yours, 
JoSEPH :\<lcGHEE, 

A ttomey-Ge11eral. 

APPROVAL-FIXAL RESOLUTIOXS FOR ROAD DIPROVDIEXTS IN 
CLERMONT, DARKE AND GREENE COUXTIES. 

CoLt:MBUS, OHIO, October 1, 1917. 

HoN. CLIXTON CowEN, State High~,·ay Commissiouer, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your communication of September 26, 1917, 

enclosing, for my approval, final resolutions on the following improvements: 
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. Clermont County-Sec. "N-1" fr the Milford-Hillsboro road, I. C. H. 
No.9. 

Darke County-Sec. "A-1" of the Dayton-Greenville road, I. C. H. 
No. 62. 

Greene County-Sec. "I-1" of the \Vilmington-Xenia road, I. C. H. No. 
248. 

I have carefully examined said final resolutions, find the same correct in 
form and legal, and am therefore returning the same to you with my approval 
endorsed thereon, in accordance .with the provisions of section 1218 G. C. 

674. 

Very truly yours, 
JosEPH McGHEE, 

Attome:y-General. 

NOTICE-TO BIDDERS FOR IMPROVEMENT OF HIGHWAY-CON
STRUCTION OF SECTION 1206 RELATIVE TO ADVERTISEMENT 
FOR TWO CONSECUTIVE WEEKS IN NEWSPAPERS OF THE TWO 
DOMIN ANT POLITICAL PARTIES. 

The publishing of a notice to bidders on the Sth and 15th days of the montli, 
that sealed bids for the improvemmt of a. certain highway will be received up; 
until no01~ of said 15th day of said month, and this notice being published in two 
Republican ne'WSpapers where a Democratic newspaper is published in the same 
county and of general circulation therein, is not a compliance with tlze provisions 
of section 1206 G. C. 

CoLUMBUS, OHIO, October I, 1917. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 30, 1917, in which you ask 

me to place a construction upon a certain contract therein set out. Your com
munication reads as follows: 

"I am attaching hereto copy of letter received by me from Mr. C. H. 
Duncan, representing Mrs. Jennie \Varnick, administratrix of the estate 
of J. P. Warnick, deceased, in which he states that our agreement with ]. 
P. Warnick for the improvement of section 'M' of the Cadiz-Carrollton 
road, I. C. H. :t'Jo. 371, Harrison county, is void. Mr. Duncan sets forth 
various reasons for his contention in his letter, and I am transmitting 
his letter with the request that you advise me as to the proper proceedure 
to be pursued by me." 

Your inquiry goes to the question as to whether the contract entered into by 
and between yourself, for and on behalf of the state of Ohio, and ]. P. ·warnick, 
for the improvement of section ":M" of the Cadiz-Carrollton road, I. C. H. No. 371, 
is void, or if the same is legal and can be enforced as against said ]. P. Warnick 
or his legal representative. 

The statement is made that this contract is void, because of certain irregu
larities occurring prior to the letting of the contract to said ]. P. Warnick. One 
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of these irregularities it is claimed relates to the matter of the advertising for 
bids preparatory to letting the contract. Another irregularity is in connection 
with the certificate of the county auditor, provided for in section 5660 G. C. 

The particular section of the statute in reference to the advertising for bids 
1s section 1206 G. C., which reads as follows : 

"Sec. 1206. Upon the receipt of a certified copy of the resolution of 
the county commissioners or township trustees, that such improvement be 
constructed under the provisions of this chapter (G. C. Sees. 1178 to 
1231-3), the state highway commissioner shall advertise for bids for two 
consecutive weeks in two newspapers of general circulation and of the 
two dominant political parties published in the county or counties in which 
the improvement, or some part thereof is located, if there be any such 
papers published in said counties, but if there be no such papers pub
lished in said counties then in two newspapers having general circula
tion in said counties, and such commissioner shall also have authority to 
advertise for bids in such other publications as he may deem advisable. 
Such notices shall state that plans and specifications for the improve
ment are on file in the offices of the state highway commissioner and the 
county highway superintendent, and the time within which bids therefor 
will be received. 

The state highway commissioner shall award the contract to the lowest 
and best bidder." 

It will be noticed, in considering this section, that there are two distinct 
requisites therein set out in reference to the advertisement for bids, namely: 

1. The state highway commissioner shall advertise for bids for two con
secutive weeks. 

2. This advertisement shall be placed in two newspapers of general circulation 
and of the two dominant political parties publisbed in the county, if there be any 
such papers published in the county. 

In making an investigation of the facts in reference to the advertising, I find 
the following to be true: This particular contract was let on June 15, 1916. The 
advertisement for bids preparatory to the letting of the contract was placed in The 
Cadiz Republican and The Harrison News, two newspapers of general circulation 
in the county of Harrison. The first publication was inserted in each of these 
newspapers on June 8, 1916, and the second was inserted on June 15, 1916. 

I further find that both the said newspapers above mentioned are classed as 
Republican in politics, and that there is published in the county of Harrison a 
paper called The Democrat Sentinel, which is classed as Democratic in politics. 

With these facts before us, what can be said as to the validity of the con
tract which was let on June 15, 1916? Our courts, as well as the courts of other 
states, generally place a pretty strict construction upon statutes providing for 
giving notice to the public in reference to the letting of contracts by public officials. 
The courts as a rule hold that the provisions of the statute in reference to adver
tising for bids must be strictly followed, and that the question as to whether a 
variation from the terms of the statute in the matter of advertising would work a 
loss or hardship upon the public, can not be inquired into. 

In :\fcCloud and Geigle v. City. of Columbus, 54 0. S. 439, the court held in 
the syllabus as follows: 

"\Vhere a municipal corporation, acting under chapter 4, division 7, of 
title XII, Revised Statutes, improves a public street, the provisions of 
section 2303, prescribing the mode and time of advertising for bids, are 
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mandatory, the compliance with which is a condition precedent to the 
power of the municipality to enter into a valid agreement in respect 
thereof." 

In this case the contractor was attempting to recover from the city of Colum
bus a. balance due upon a contract, the terms of which he had fully carried out. 
The court held that he could not recover for the services rendered, because of the 
fact that the contract, under and by virtue of which the work was done, was 
void for the reason that the officials of the city of Columbus had not advertised 
for bids in accordance with the provisions of the statute relative to the improve
ment in question. 

In the opinion at page 450 the court uses the following language: 

"The owners of the abutting property were relieved of any obligation 
to pay the contractors, plaintiffs in error, any sums excepting the actual 
cost of the improvement, because of the omission of the city council to 
cause the notice to bidders to be advertised according to the require
ments of section 2303, Revised Statutes. That section requires such 
notice to be published for four weeks in two newspaper published and of 
general circulation in the city, where the estimated cost of the improvement 
exceeds five thousand dollars. The estimated cost of the improvements in 
this cause exceeded that sum. A notice calling for bids was published, but 
the mode or length of time does not definitely appear, the record merely 
showing that it was for less than the statutory period. The duty of pub
lication belongs to the city council." 

On page 451 the court further says: 

"In the present case the city of Columbus entered into a contract to 
pay for any balance not collectible from the abutting proprietors, and 
thereafter if the contract was valid it was bound to perform what the 
statutes required it to do to charge those abutting proprietors, and there
fore if by reason of an omission of anything it was subsequently required 
to do, those abutting proprietors, who, as we have seen, were primarily 
liable, were discharged, the city should make good the loss. The question, 
however, is, was the contract in this case valid. The duty which the council 
omitted was one which preceded the making of the contract, and was pre
liminary thereto. The notice which it omitted to publish in the prescribed 
manner and for the prescribed time was provided by the legislature as a 
safeguard to the taxpayer, whether local or general, against private ra
pacity and official indifference. This beneficial provision has no value it 
it can be disregarded by a city council, and yet a contract entered into 
binding upon the city and consequently imposing a burden upon the whole 
body of its taxpayers. The evils that imperatively demand these re
strictive statutes are of common notoriety. They can be held in check 
only by regarding as mandatory statutory provisions designed to circum
vent them." 

As said before, the court in this case held that the contract was not valid, but 
void because of the fact that notice had not been given for four weeks, but 
for some period of time less than four weeks. 

In ~\liller et al. v, Pearce et a!., 13 0. D. Rep. 758, the court held in the 
sylllabus: 
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"* * * that the requisition of the statute that 'said trustees, before 
entering into any contract for work to be done, the estimated cost of which 
shall exceed five hundred dollars, shall cause at least two weeks' notice 
to be given in one or more daily newspapers of general circulation in 
the corporation,' is a condition precedent to contracting, and that the con
tract could not be made until at least two weeks after the first publication. 

* * *" 

The section of the statute upon which the court was plaCing a construction 
was section 346 R. S., which read as follows: 

"Said trustees, before entering into any contract for work to be done, 
the estimated cost of which shall exceed five hundred dollars, shall cause 
at least two weeks' notice to be given, in one or more daily newspapers of 
general circulation in the corporation, that proposals will be received by 
said trustees for the performing of the work specified in said notice; and 
the trustees shall contract with the lowest bidder, if, in their opinion, said 
lowest bidder can be depended on to do the work with ability, prompt
ness, and fidelity, and if such be not the case, said trustees may give the 
contract to the next lowest bidder, or decline to contract, and advertise 
again." 

Taft, ]., in rendering the opinion m this case, said: (p. 761.) ' 

"The fair interpretation of the language of this section requires 'at 
least two weeks' advertisement,' as a condition precedent to contracting. 
The words, 'the trustees, before entering into any contract for· work to 
be done,' standing as they do, at the head of the section, imply a pro
hibition. The plain sense of the section is, that the board shall not enter 
into any such contract until they have caused 'at least two weeks' notice 
to be given.'" 

In this case the contract was awarded on the tenth day after the first pub
lication. 

On page 762 the following language is used: 

"It was claimed, in argument, that the notice was a 'two weeks' notice,' 
within the meaning of the statute, because it was inserted in the daily 
newspapers in two successive weeks, although the contract was awarded 
on the tenth day after the first publication. But it is clear to my mind that 
'two weeks' notice' cannot be considered as having been given in the daily 
papers before the expiration of two weeks from the first publication.'' 

It will not be necessary to quote further from decisions because the above 
decisions are in line with the holding of courts in general, which is to the effect 
that a strict construction is to be placed upon statutes providing for notice to the 
public in reference to the letting of contracts. \Vith this principle in mind, let us 
note the facts in this case. The notice was published on June 8 and 15, 1916, 
and bids were opened on June 15, 1916, the day upon which the last publication 
was made. The notices were published in two Republican newspapers, rather than 
in two newspapers of opposite political parties, as provided in section 1206 G. C. 
Does this comply with the provisions of the statute to such an extent that courts 
would hold the said contract to be valid? I am of the opinion that it does not. 
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Take for example the fact that the notice was published in two Republican news
papers, when there was published at the time a Democratic newspaper in the county 
of general circulation therein. It is my opinion that this would no more be a 
compliance with the law than if notice had been published in but one paper. 

The question as to whether advertisement for bids was published for two 
consecuth·e weeks is somewhat more difficult. It will be noted that section 1206 
G. C. does not provide that two weeks' notice must be given. If it did, the courts 
are unanimous in holding that the first notice would have to be published at least 
two weeks before the letting of the contract, and in computing this two-week 
period the day upon which publication is first made would be included and the 
day upon which the bids are opened would be excluded. 

Said section 1206 G. C. provides : 

"* * * the state highway commissioner shall advertise for bids 
for two consecutive weeks * * *" 

This he did. He advertised on the 8th and on the 15th of June, 1916, two 
consecutive weeks. While I am not prepared to say that this provision requires 
a two weeks' notice to be given, namely, that the first notice must be published at 
least two weeks before the bids are opened, yet it is my opinion that the publi
cation of the notice on the 8th and 15th is, to say the least, not sufficient. 
The notice published on the 15th, so far as its being of any effect in the way 
of notifying the prospective bidders is concerned, might as well never have been 
made, because the public had no opportunity to read this notice when it was pub
lished on the very day thaf the bids were opened. 

Hence I am of the opinion that the advertisement for bids prior to the 
letting of th'e contract in question was not in harmony with the provisions of 
section 1206 G. C., and therefore that the contract entered into by and between 
the state of Ohio and said ] . . P. Warnick is void. Of course, if the contract 
is void, !lfr. Warnick or his legal representative can take advantage of this fact 
and refuse to proceed, if he so elects, just as well as the state of Ohio or the 
county of Harrison could take advantage of the defect herein mentioned. 

This being the finding in reference to this proposition, it is not necessary for 
me to go into the matter as to whether the provisions of section 5660 G. C. have 
been complied with. In connection with this matter, my attention has been called 
to an opinion rendered by me on May 11, 1917, No. 258. I will simply suggest that 
the facts, upon which the former opinion was rendered, are vastly different from 
those presented in this case, although, as said before, I am not passing upon the 
latter question in this opinion. 

Hence, answering your question specifically, it is my opinion that under the 
facts as they exist, relative to the letting of this contract, ]. P. Warnick or his 
legal representative can elect not to proceed under the contract, and that you 
would have no course to follow other than to cancel same as to Mr. Warnick 
or his legal representative. 

Very truly yours, 
]OSEPH McGHEE, 

Attonzey-General. 
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675. 

::\IUNICIPAL TICKET-WHEX POLITICAL PARTY EXTITLED TO HAVE 
SA::'IIE PLACED UPOX OFFICIAL BALLOT-WHEN ENTITLED TO 
HAVE PARTY EMBLEM PLACED ON BALLOT. 

1. Wlzere a uomiuation paper nominating a 1llltllicipal ticket iu a village con
tainillg tweuty-seven lm11dred popl'lation is sigued by twe11ty-five per cent of the 
qualified legal voters of said village, and filed within the proper time with the dep
ttty state supervisors of electious, the election officers must place such 1111111icipal 
ticket upon the official ballot. 

2. Inasmuch as the Socialist party had not cast at the last preceding election 
a sufficieut mtmber of votes for govenwr to qualify it for recog11ition as a political 
party under sectio11 4949 G. C., it is not mtitled to the use of an emblem wzder 
section 5014 G. C. 

3. When a petition sigued by twe11ty-jive per ceut of the electors of a mu
nicipality haviug a population of twenty-seve11 lzrmdred, seeki11g to 11011.1inate a mu
nicipal ticket, is filed, the petitio11ers in said petition are eutitled, u11der sectio11 5003 
G. C., to desig11ate a party or political principle which the petitiouers represeut, ex
pressed in not more than three words. 

CoLUMBUS, 0Hro, October 2, 1917. 

HoN. DAVID A. \VEBSTER, Prosecutiug Attorney, Bryan, Ohio. 

DEAR SIR :-In a recent communication you state that a situation has arisen in 
the village of ::'1-Jontpelier concerning which you desire an opinion. The following 
facts appear: 

The village of Montpelier has a population of about twenty-seven hun
dred. The Socialist party has never had a county, township or municipal 
ticket in the county and has now filed a petition, with a complete municipal 
ticket thereon, with the election board, signed by twenty-five per cent of the 
qualified legal voters of the village, requesting that a Socialist party ticket 
be placed upon the official ballot under the Socialist emblem. 

The determination of whether or not these petitioners are entitled to what 
they ask depends upon a consideration of the following sections of the General 
Code: 

Section 4949 G. C., being found in the primary elections law, provides how 
candidates for public offices shall be nominated, and the succeeding section, 4950, 
reads as follows: 

"Sec. 4950. Xothing in this chapter shall repeal the provisions of law 
relating to the nomination of candidates for office by petition, and no elector 
shall be disqualified from signing a petition for such nomination of can
didates for office by petition, because such elector voted at a primary pro
vided for herein to nominate candidates to be voted for at the s.ame elec
tion or because such elector signed nomination papers for such primary." 

Section 4963 G. C. (107 0. L. 400) provides the time for holding primaries 
for municipal candidates. 

Section 4996 G. C. reads as follows: 

"Xominations of candidates for any elective office 111 any township or 
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in any municipality which at the last preceding federal census had a pop
ulation of less than two thousand may be made by petitions, signed in 
the aggregate for each candidate by not less than twenty-five qualified 
electors .of such township or village." 

This section ( 4996) before its amendment in 103 0. L. 844 read as follows: 

"Sec. 4996. Nominations of candidates for any county, township, mu
nicipal or ward office may be made by nomination papers, signed in the ag
gregate for each candidate by not less than three hundred qualified electors 
of the county or fifty electors of the city or twenty-five qualified electors 
of the township, ward or village, respectively. In counties containing an
nual registration cities, such nomination papers shall be signed by petition
ers not less in number than one for each fifty persons who voted at the 
next preceding general election in such county." 

It will be noted that prior to the amendment in 103 0. L. 844, there was pro
vision for nomination by petition of candidates for any county, township, mu
nicipal or ward office. Amended section 4996 G. C. provides for nominations of 
candidates for any office of any township and in any municipality which at the 
last preceding federal census had a population of less than two thousand. 

As the village of Montpelier had a population at the last census of over two 
thousand, this section, as amended, would have no application. 

Section 4999 G. C., prior to the amendment in 103 0. L. 844, read as follows: 

"Sec. 4999. Nominations of candidates for United States senator, or 
for other offices, may be made by nomination papers, signed for each can
didate by qualified electors of the state or the district, or ·division, for 
which such candidates are nominated, not less in number than one for each 
one hundred persons who voted at the next preceding general election in 
the state, district or division." 

As amended, section 4999 G. C. now reads: 

"Section 4999. Nominations of candidates for other offices may be 
made by petitions, signed for each candidate by qualified electors of the 
state or the district, or county for which such candidates are nominated, 
not less in number than one for each one hundred persons who voted at 
the next preceding general election in the state, district or county." 

A comparison shows that section 4999 prior to the amendment provided for the 
nomination papers in the state, the district or division for which the candidates 
were nominated. As the section now stands it provides for nomination of can
didates of the state or the district or county for which the candidates are nom
inated. 

The case you cite seems to be an omitted case. There does not appear to be 
any specific statute which applies to municipalities over two thousand in population. 
But it is my view, taking into consideration the former provisions of section 4999, 
supra, that the legislature intended by the word "district," in amended section 4999, 
to include all subdivisions, other than state and county, which were not included 
in a township or in municipalities with a population of less than two thousand. 
It is certainly evident that there was no intention on the part of the legislature to 
make no prodsion for municipalities having a population of over two thousand, 
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nor would it be seriously argued that the legislature intended to pro\·ide that a: 
petition signed by twenty-five qualified electors of any city would be a sufficient 
number of signatures for the larger cities. 

I understand that the construction placed upon section 4999 G. C. by the elec
tion officers over the state has been that in municipalities of over two thousand 
population candidates nominated by petition must have petitions signed by not 
less in number than one for each hundred persons who voted at the next preceding 
general election in such municipality. 

But under the facts in the case here submitted, whether amended section 4999 
G. C. is construed to include municipalities over two thousand in population, or 
whether the provisions of section 4996 G. C. are construed to include, as it did 
prior to amendment, all municipalities, the petition containing twenty-five per cent 
of the qualified legal voters of :\lontpelier would comply with either or both of 
said sections. I cannot believe that it is an entirely omitted case and that these 
petitioners should be denied a right to place a ticket upon the official ballot. 

So it is my view that the petition in question is a valid nominating petition 
for the officers therein nominated and that it is entitled to a place upon the offiCial 
ballot at the coming municipal election. However, I hold that under the law these 
petitioners are not entitled to any emblem above their ticket, as held in State ex 
rei. Lewis v. Kinney, 57 0. S. 221, construing section 12 of the Australian ballot 
law, which is now section 5014 G. C. The syllabus in said case reads as follows: 

"The state supervisor of elections is not required by section 12 of the 
Australian ballot law (Bates' Revised Statutes, section 2966-25), to cause 
to be printed on the ballots to be used at an election, a device selected and 
certified by a state convention which did not represent a political party 
that at the next preceding election polled at least one per cent of the entire 
vote cast in the state; nor a device certified in nomination papers for a 
ticket nominated by that method." 

In 1897, when the above case was decided, the law provided for state con
\'entions as representing a political party which at the next preceding general elec
tion polled at least one per cent of the entire vote cast in the state. Under our 
primary election act, state conventions, as then known, have passed into ''innocu
ous desuetude," and the only provision we have now for a state convention is found 
in section 4991-1 G. C. 

Under section 4949 G. C. the voluntary political parties and associations rec
ognized by the primary act are such as poll for their candidates for governor, in 
the state or any district, county or subdivision thereof, or municipality, at least ten 
per cent of the entire vote cast therein for governor, and the officers of such 
political party must nominate their candidates for public office in the manner pro
vided by our primary act found in section 4948 et seq. G. C. 

So the Socialist party not having cast ten per cent of the total \'Ote for gov
ernor in the municipality of :\lontpelier at the last election, and not having qual
ified as a party under the compulsory primary act, is not entitled to have a sep
arate ticket as a party and to have its emblem above any ticket. \\'hile such 
petitioners are not entitled to the emblem, they are, under section 5003 G. C., en
titled to designate the party or political principle which it represents, expressed in 
not more than three words. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 



1836 OPINIONS 

676. 

OLEOMARGARINE-WHEN SAME USED EXCLUSIVELY FOR COOKIXG 
PURPOSES-WHERE NOTICE MUST BE PLACED. 

Under section 12732 G. C., where oleomargari11e is being used exclusively for 
cooking purposes, a posting of the twtice provided by said section in the kitchen, 
~vlzere the cooking is done, is not sufficient. The notice must be posted in some 
conspicuous place in the hotel, boarding house, restaurant, eating house, lu11ch room, 
lm1ch counter, boat, railroad car, or other place of business. 

CoLUMBUS, OHio, October 3, 1917. 

HoN. THOMAS C. GAULT, Chief Dairy and Food Division, The Boa1·d of Agricul
ture, Columbus, Ohio. 

DEAR SIR :-I have your letter of September 11, 1917, as follows: 
"I am enclosing an inquiry from the Capital City Dairy Company for a 

ruling on section 12732 General Code, as there has been quite a variance of 
opinions on this section as to whether it is meant that cards shall be used 
in dining rooms where meals are served when oleomargarine is used only 
in cooking. 

If there has been no court decision or ruling relative to this matter, I 
would like an opinion from your office so that I may direct my inspectors 
intelligently." 

The Capital City Dairy Company's letter, to which you refer, reads as follows: 

"The Capital City Dairy Company of this city respectfully asks your 
department for a definite ruling on the meaning of section 12732 General 
Code, in reference to exhibiting the card in a place where oleomargarine is 
used exclusively for cooking purposes. Does the expression 'in a conspicu
ous place therein,' mean the place where the product is used, i. e., the kitchen 
place, if it is used exclusively in cooking? 

This company is desirous of advising its agents along the line of your 
department's ruling and your opinion on this subject will help it in this 
matter." 

Section 12732 G. C. reads : 

"Whoever, being a proprietor, keeper, manager, or person in charge of 
a hotel, boarding house, restaurant, eating house, lunch counter, lunch 
room, boat, railroad car or other place, therein sells, uses, disposes of, fur
nishes, serves, or uses in cooking, a substance which appears to be, re
sembles, or is made in, or as an imitation of, or a substitute for butter or 
cheese which is not wholly made from pure milk or cream, salt, and harm
less coloring matter, without keeping a card in a conspicuous place therein, 
which shall be white and not less than ten by fourteen inches in size, upon 
which shall be printed in plain, black Roman letters, not less than twelve 
line pica, the words 'oleomargine sold and used here,' or 'imitation cheese 
sold and used here,' and no other words, or sells, furnishes or disposes of 
such substance as and for butter or cheese made from pure milk or cream, 
salt and harmless coloring matter when butter or cheese is asked for, shall 
be fined not less than fifty dollars nor more that~ two hundred dollars, and 
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for each subsequent offense shall be fined not less than one hundred dol
lars nor more than five hundred dollars and imprisoned not less than ten 
days nor more than ninety days." 

In the above statute the only "places" referred to are "hotel, boarding house, 
restaurant, eating house, lunch counter, lunch room, boat, railroad car or other 
place" and the word "therein," as used twice in this section, can, therefore, refer 
to no other place than a "hotel, etc.," of which the accused is in charge or of 
which the accused is the proprietor, keeper or manager. In the case you refer to 
the "kitchen," or place where the cooking is done, is only a part of the hotel or 
restaurant, and cannot be considered as the place of which the accused has charge 
or of which he is the proprietC?r, keeper or manager within the meaning of the 
statute. 

The "place" the statute is concerned with is the entire establishment, including 
both where the meals are cooked and where they are served, and it is the duty of 
the owner, keeper, manager or person in charge of such establishment to keep 
a card "in a conspicuous place therein"-"therein" referring to the entire establish
ment or place of business. From this it will be seen that the card must be posted 
in a conspicuous place in the establishment and whether or not the place where 
the card is posted is really a conspicuous one will, of course, depend upon the facts 
of each individual case. However, I think it can be stated as a general rule that 
the posting of such card in the kitchen or place where the meals arc cooked would 
not suffice, since this could hardly, under any circumstances, be held to be a post
ing in a conspicuous place, since it is a matter of common knowledge that but 
very few if any of the patrons of hotels, restaurants, lunch rooms, etc., have ac
cess to the kitchen. 

Answering your questions specifically I am of the opuuon that under section 
12732 G. C. it is necessary to post the card in a conspicuous place in a hotel, 
boarding house, restaurant, eating house, lunch counter, lunch room, etc., or other 
place of business, where the public will be most likely to see it and that the posting 
of such card in the kitchen or room where the cooking is done and away from 
the room in which the meals are served would not be sufficient. This rule obtains 
e\·en though the oleomargarine is being used exclusively for cooking purposes. 

Very truly yours, 
JosEPH McGHEt:, 

A ttome:y-Gelleral. 
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677. 

LIGHT STATIONS-TO DIRECT FEDERAL AVIATORS-COUNTY C0:\1-
MISSIONERS HAVE NO AUTHORITY TO ERECT SA:\IE. 

The erection of light stations to direct federal aviators 011 their joumcys across 
a county cannot be brought within the object "for ordinar:y county purposes," as 
provided in sections 5627 and 5630 G. C., and, therefore, there is uo provision of 
law authorizing the county commissioners to erect said light stations aud to pay for 
the same from the fuuds of the county raised by taxation. 

CoLUMBus; OHIO, October 3, 1917. 

HoN. P. A. SAYLOR, Prosecutiug Attorney, Eaton, Ohio. 

DEAR SIR :-1 have your communication of September 24, 1917, 111 which you 
ask my opinion as follows: 

"The county commissioners called on me this morning for an opmwn 
as to the right of the county commissioners to spend the money of the 
county in erecting a light station to light the federal aviators on their way 
from Fairfield, Ohio, to Ft. Benjamin Harrison, Indiana. 

Their route is through Preble county, over Eaton, and a village east of 
here. The Business Men's club of Eaton wants the county commissioners 
to put a light station on the court house here. This will probably cost 
two hundred dollars. 

If this is done, other communities will want the county commissioners 
to build and pay for the light stations, and light the same, at other points 
of landing in the county. 

I can find no authority in law for such an expenditure of money. The 
county commissioners are under the impression that this is being done 
elsewhere by county commissioners in this state." 

In order to arrive at a solution of the problem which you submit to me, it 
will be necessary for us to consider two sections of the General Code which give 
authority to the county commissioners to levy taxes and the purposes for which 
they have authority to levy them. 

Section 5627 G. C. reads as follows: 

"The county commissioners, at their March or June session, annually, 
shall determine the amount to be raised for ordinary county purposes, 
public buildings, the support of the poor, interest and principal of the pub
lic debt, and for road and bridge purposes. They shall specifically set forth 
in the record of their proceedings the amount to be raised for each of such 
purposes." 

\'Vhen we consider the different objects in reference to which the county com
missioners must determine the amount of money to be raised, it b quite evident 

. that there is nothing mentioned in said section that would include the object men
tioned in your communication, other than the provision "for ordinary county 
purposes." 

Section 5630 G. C. reads as follows: 

"The commissioners of any county, at their June session, annually, may 
levy not to exceed three mills on each dollar valuation of taxable property 
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within the county, for county purposes other than for roads, bridges, 
county buildings, sites therefor, and the purchase of lands for infirmary 
purposes. For the purpose of building county buildings, purchasing sites 
therefor, and lands for infirmary purposes, they may levy not to exceed 
two mills on such valuation." 

This section gives the county commissioners authority to levy taxes and the 
purposes for which they may be levied. The only object, as set out in said sec
tion, for which taxes may be levied by the county commissioners, that would in
clude the one mentioned in your communication, is "for county purposes." 

The question then which we have to consider is, could the erection of a light 
station upon the court house at Eaton, for the purpose of lighting the federal avi
ators on their way from Fairfield, Ohio, to Fort Benjamin Harrison, Indiana, be 
brought within the phrase used in the statutes, "for ordinary county purposes?" 

Section 5627 G. C. was originally section 2822 R. S. This section was construed 
by the circuit court of Ohio along the very lines which we now have under con
sideration, in the case of State ex rei. Long v, Brinkman, et al., 7 C. C. 165. The 
question in that case was whether the county commissioners could furnish an 
armory and maintain the same for the state militia or any company thereof, and 
bring the expense of the same under the phrase "for ordinary county purposes,'' 
as originally found in section 2822 R. S. and now in section 5627 G. C. In the 
opinion on p. 170 the court reasoned as follows: 

"It cannot be controverted but that the militia of the state and every 
part and branch thereof, is a state institution, subjected to the powers of 
the state, controlled by the state, and with which the respective counties 
of the state, even to the remotest degree, have nothing whate\·er to do. 

* ·* * 
How can it be said that the furnishing of an armory and its main-

tenance, for the sole purpose of the state, viz: to protect the arms of the 
state. to furnish an abiding place for the militia of the 'tate, which are sub
jected to no authority or control other than state authority, is an expense 
created either for 'ordinary county purposes or for county buildings?' 

The purpose of an armory for drill and the care of state arms, is 
nothing more or less than one of the essential elements entering into and 
forming a part of a complete and perfect state militia, in order that the 
militia may the more be able to do the service of the state (not the county), 
when the commander-in-chief shall so require. 

* * * 
Personally each member of the court would desire that Captain Long 

and his company might be furnished with a suitable armory, but as judges 
of the court we have an official duty to perform, by declaring the law 
as we understand it." 

If we apply the reasoning of the court in this case to the matter we now have 
under consideration, it is quite evident that the object which the county commis
sioners of your county have under consideration cannot be brought within the 
phrase "for ordinary county purposes." It cannot be controverted but that the 
federal aviators belong to the federal army, are subjected to the powers of the 
federal government and are controlled by the United States, and with which the 
county of Preble, even to the remotest degree, has nothing whatever to do. 

The flying of the federal aviators from Fairfield, Ohio, to Fort Benjamin 
Harrison, Indiana, is one of the essential elements entering into and forming a part 
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of a complete and perfect trammg of the men, in order that they may be more 
able to do the service of the federal government in the war between this country 
and Germany, whenever the commander-in-chief of the armies of the United States 
shall so require. 

As stated by the court in the case above quoted, however much J might de
sire that the federal aviators be furnished with lighting stations alon~ their route 
from Fairfield, Ohio, to Fort Benjamin Harrison, Indiana, yet, as the legal ad
viser of the state, it becomes my duty to declare the law as I understand it. Jn 
the performance of that duty I am constrained to hold that the object set out in 
your communication could not be brought within the phrase "for ordbary county 
purposes." 

In connection with this same matter, I desire to call attention to an opinion 
rendered by my predecessor Ron. Timothy S. Hogan to Ron. Cyrus Locher, prvs
ecuting attorney, Cleveland, on September 30, 1913, and found in VoL II of the 
Annual Report of the Attorney-General for 1913, p. 1396. In this opinion he was 
deciding the question as to whether the expenses for maintaining social and civic 
centers could at that time be brought within the object, "for ordinary county pur
poses." Mr. Hogan argues as follows on p. 1398 of said opinion: 

"It will not be disputed that the only fund out of which the expenses 
of maintaining social and civic centers could, at the present time, possibly 
be paid would be the fund raised for ordinary county purposes. At the 
time, however, such fund was provided for, the county co1m;nissioners did 
not and could not take into consideration the establishment of the civic 
centers. Expenditures for this purpose were not in contemplation of the 
commissioners, nor was the organization of such centers a proper function 
of county government at the time the ·levy for ordinary county purposes 
was made. This would clearly indicate that the legislature did J~ot con
template the expense of the maintenance of these centers as one that 
should be paid from the levy or appropriation for ordinary county pur
poses. When the commissioners made such levy and appropriation they 
took into consideration the ordinary and .necessary county expenses as they 
existed and were in contemplation at the time of the levy and appropriation. 
New objects, so foreign to usual county expenditures as are those provided 
for by the act in question, were not thought of, and consequently to say 
now that such expenditures should be made would be to infringe upon 
the necessary contemplated expenses which the commissioners had in view 
when they levied and appropriated, as we cannot assume that the com
missioners extravagantly and carelessly required the tax payers to pay for 
county purposes a greater amount than was necessary." 

It seems to me that the argument used by Mr. ·Hogan in said opinion would 
directly apply to the m·atter now under consideration, in that the commissioners 
of Preble county, when they were determining the amount to be raised "for ar
dinary county purposes," last March or June, could not have taken into consi<l· 
eration the erection of light stations such as are set out in your commu:iication. 

Hence in view of all the above I feel constrained to hold that the county com
missioners would not be authorized in law to erect light stations for the purpose of 
directing federal aviators, and pay for the same out of the funds from taxation. 

Very truly yours, 
JoSEPH ::vfcGHEE, 

A ltomey-Geueral. 
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678. 

FIXES-~JAYORS AXD JUSTICES OF THE PEACE-~IAY XOT RDllT 
-IX CASES BROUGHT FOR VIOLATION OF STATUTES. 

Jla:yors of mrmicipalities a11d justices of tire peace ma:y 1101 remit ji11es i11 cases 
brought for violation of the statutes. 

CoLCMBUs, OHIO, October 3, 1917. 

Tire Stale Departme11t of H ealtll, Columbus, Olrio. 

I have your letter of September 1, 1917, as follows: 

"On ~lay 22, 1917, a representative of this department filed with ~Ir. 
George vV. Chamberlain, justice of the peace, Lorain county, an affidavit 
charging Dr. B., of Elyria, with failure to report a case of inflammation 
of the eyes of the new born (section 1248-2 G. C.). Full information in 
regard to this case was filed -with G. B. Findley, prosecuting attorney of 
Lorain county. Under date of August 31, 1917, I received the following 
information from Mr. Findley: 

'In re Dr. B. The defendant pleaded guilty and was sentenced to pay 
the fine of $50.00 and costs. However, for good cause shown $40.00 of this 
amount was remitted. It was evident that defendant had no knowledge of 
the new law.' 

I shall be glad to have your opinion as to whether the trial court in 
a prosecution for failure or refusal to report a case of inflammation of 
the eyes of the new born, or to use a prophylactic at birth when such birth 
occurs in the practice of a midwife, or in a maternity home, hospital, pub
lic or charitable institution has the authority to remit all or any part of the 
fine or other penalty assessed against the defendant. A number of such 
cases have orrurred." 

On Octooer 24, 1907, Hon. vVade H. Ellis, former Attorney-General, rendered 
an opinion to the Bureau of Inspection and Supervision of Public Offices, in which 
he held that a mayor may not remit a fine imposed in prosecution for \'iolation of 
state law or of municipal ordinance. In this opinion Mr. Ellis said: 

"There is no express authority conferred by the statutes of this state 
upon such officers to remit any fines due the state of Ohio. The duties of 
such officers in regard to fines adjudged for violations of the statute law 
and the ordinances of municipal corporations, are included in the following 
provisions of the Revised Statutes: 

Section 7327 R. S. provides : 

'\Vhen a fine is the whole or part of a sentence, the court or magis
trate may order that the person sentenced shall remain confined in the 
county jail until the fine and costs are paid, or secured to be paid, or the 
offender is otherwise legally discharged.' 

Section 7328 R. S. provides : 

'\Vhen a magistrate or court renders judgment for a fine an execution 
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may issue for the same, and the costs of prosecution to be levied on the 
property, or, in default thereof, upon the body of the defendant; * * *' 

Section 6802 R. S. provides : 

'An officer who collects any fine shall, unless otherwise required by 
law, within twenty days after the receipt thereof, pay the same into the 
treasury of the county in which such fine was assessed, to the credit of the 
county general fund. * * *' 

Fines imposed by mayors for violation of city ordinances when col
lected are to be paid into the city treasury as distinguished from those 
which, under section 6802, are to be paid into the county treasury. (Section 
1864.) 

By section 1866 R. S. it is provided: 

'\Vhen a fine is imposed for the violation of an ordinance of a cor
poration, and the same is not paid, the party convicted shall, by order. of 

. the mayor, or other proper authority, or on process issued for that pur
pose, be committed until such fine and the costs of prosecution are paid, or 
the party is discharged by due process of law.' 

By section 1028 R. S. the auditor of the county may discharge from 
imprisonment any person who is confined in the county jail for the non-pay
ment of any fine or amercement due the county, except fines for contempt 
of court or some officers of the law, when it is made clearly to appear to 
him that such fine or imercement cannot be collected by such imprisonment. 
In the proceeding brought pursuant to such provision the circuit court of 
the third circuit, in the case of In re Moore, habeas corpus (14 C. C. 237), 
held that a fine imposed by a court on a defendant in a state case, although 
payable into the county treasury to the credit of the general county fund, 
is not a debt due the county, and is not a subject for compounding or 
releasing by the county commissioners. 

As the county commissioners could not, in sucli case, compound, release 
or remit any fine made payable to the state of Ohio, neither could the 
mayor after rendering judgment against the accused in a state case, remit, 
release or compound the same because the same becomes a claim due the 
state of Ohio, although when collected paid into the county treasury. 

· \Vith regard to fines imposed for the violation of municipal ordi
nances such officer has no authority to discharge the same except by full 
payment thereof. 

·As the mayor of a city is not entitled to fees in prosecutions for a 
violation of penal ordinances, he would have no authority to even remit 
the costs taxed for his services, in such cases, but he should pay the same 
into the treasury of the corporation. 

Smallwood v. Cambridge, 75 0. S. 339. 
Section 126 M. C. 
Section 200 M. C. 
In re William Mullee, 7 Blatchf (U. S.) 23. 
Luckey v. State, 14 Texas 400. 
It follows that mayors have no authority to remit fines or costs pay

able either into the county or municipal treasuries, in state cases or cases 
brought for the violation of municipal ordinances. 

In the foregoing, no question is made as to the authority of a mayor 
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to revise or modify his judgment, in any such cases, by proper proceed
ings for such purpose." 

On April 10, 1915, Hon. Edward C. Turner rendered an opinion to the Indus
trial Commission of Ohio in which he held: 

'':\layors of municipalities and justices of the peace may not remit 
fines in cases brought for violation of the statutes, except m proper pro
ceedings for such purpose." 

• 
In this opinion :\Ir. Turner, referring to the opinion of Hon. \Vade H. Ellis, 

above quoted, said : 

'·I appro,·e this opm10n, found on page 161 of the attorney-general's 
reports for the year 1907, and herewith enclose copy thereof." 

On :\Iay 8, 1915, Hon. Edward C. Turner rendered another opinion to the In
dustrial Commission of Ohio, in which he held: 

"Mayors of municipalities and justices of the peace may not remit a 
part of fine or part of cost when once assessed for violation of statutes." 

In this opinion, ?\I r. Turner, referring to the power of the magistrate or mayor, 
said: 

"In no case can he remit a fine due to the state of Ohio. X either can 
the magistrate, or mayor, impose or collect a fine less in amount than the 
minimum fine fixed by statute. The magistrate or mayor has no authority 
to disregard the express provisions of the statutes as to the amount of the 
fines he shall impose. * * * It is the duty of the magistrate or mayor 
to administer the law as he finds it and not. to make unauthnrized sub
stitution therefor." 

While this question could be considered more fully, I do not belieYe such 
further consideration necessary and upon the position taken by this department, 
as outlined aboYe, I would adYise you that a justice of the peace, or mayor, in 
such prosecutions as you refer to, has no authority to remit all O" '.\ny part of a 
tine or other penalty assessed against the defendant. 

679. 

Very truly yours, 
JOSEPH :\lcGHEE, 

A ttOYII'"'-Gelleral. 

ABSTRACT OF TITLE-SUPPLDIEXTAL TO OP!XlOX XO. 623-JOHX 
W. ZELLER PROPERTY. 

Cou.:~rBT.:~, OHIO, October 3, 1917. 

HoN. J. E. SHATZEL, Secretary of Board of Trustees, State .\'orma/ College, Bo7.d
ing Green, 0/zio. 

DEAR SIR :-I am in receipt of your communication of Septe111ber 25, 1917. in 
re sale by John \V. Zeller of certain lots in the city of Bowling Green to the 
state of Ohio, which reads as follow': 
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"Your opinion (No. 623) under date of September 18, 1917, has been 
received and carefully noted. 

The incumbrances, to wit, mortgage held by C. W. Butler and the 
taxes, will be deducted from the amount to be paid l\Ir. Zeller, of course. 

The restriction clause, to wit, that Zeller, his heirs or assigns, shall 
build a fence and a dwelling house to cost not less than three thousand 
dollars on these lots, was inserted in the deed for the personal and exclu
sive benefit of the grantor, Helen \V. \Vooster. At the time of this sale 
Mrs. Wooster owned the property immediately adjacent on the west and 
sought to benefit her own property by this requirement. Her property was 
the only one which could be benefited by this provision, as she knew. 
Shortly after the sale to Zeller, however, she sold her property to the state 
and removed to Albuquerque, New Mexico, and has her permanent home 
there. She does not own any part of lot No. 97 in Bowling Green. 

Helen W. Wooster did not, I am reliably informed and absolutely 
believe, have any other person or persons in view as beneficiaries when 
she had the above restriction placed in her deed but had only her per
sonal interest and benefit in view. After she sold to the state she had no 
further interest and that clause became, now is and ever will be wholly 
inoperative and of no effect. 

The state of Ohio owns all of the property on the east, north and 
west of the Zeller lots, and Wooster street is on the south of them. There 
is no one to force the restriction excepting the state. 

I believe this title to be absolutely good and I am as familiar with it 
as any one here. 

I left the abstract with Mr. Follett last Saturday, but brought the 
deed home with me. When title is approved by you I shall have the deed 
recorded and send it to you to be attached to the abstract for filing with 
the auditor of state. 

Shall send you also the cancelled mortgage and tax receipt if you 
desire them." 

Under your statement of facts relative to the restriction in the deed from 
Helen W. Wooster to John W. Zeller, I am of opinion that said restriction 
will not be binding upon the state of Ohio, and that the deed previously submitted 
by you will convey a clear title to the state, with the exception of the taxes and 
mortgage noted in your communication. 

680. 

Very truly yours, 
JosEPH McGHEE, 

Attonzey-Gcneral. 

APPROVAL-CONTRACT BETWEEN CITY OF l\1iANSFIELD AND OHIO 
BOARD OF ADMINISTRATION. 

CoLU:IIBUS, OH!o, October 3, 1917. 

The Ohio Boa.rd of Admiuistration, Columbus, Ohio. 

GEXTLE:I!EN :-1 have your communication of September 26, 1917, in which you 
enclose, for my approval, a contract in duplicate between the city of l\Iansfield and 
your board, having to do with the sewerage of the Ohio state reformatory. 
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I have carefully examined this contract and find it correct in form and legal. 
I am assuming that the resolution of the council of the city of Mansfield was 
duly and legally passed as set forth on the margin of the contract. 

I am therefore sending this contract to the governor, with my approval en
dorsed thereon, for his consideration. 

681. 

Very truly yours, 
}OSEPH :McGHEE, 

Attorney-General. 

APPROVAL-CONTRACTS BETWEEN BOARD OF TRUSTEES OF OHIO 
STATE UNIVERSITY AND THE BROWN HOISTING MACHINERY 
CO:\,IPANY-H. R. HEINICKE, INC.-1\LP. STREET. 

CoLUMBus, OHIO, October 4, 1917. 

HoN. CARL E. STEEB, Secretary Board of Trustees, Ohio State University, Colum
bus, Ohio. 

DEAR SIR :-I acknowledge receipt of the several contracts hereinafter men
tioned, which I have carefully examined, together with the bonds securing the 
same. 

"1. Contract between the board of trustees of Ohio state university 
and the Brown Hoisting Machinery Company, a Delaware corporation, 
located at Cleveland, Ohio, for the construction and completion of a coal 
bunker in the new power house on the Ohio state university campus, for 
the sum of $11,025.00 

2. Contract entered into between the board of trustees of Ohio state 
university and H. R. Heinicke, Inc., a corporation organized under the 
laws of the state of Xew York, for the construction and completion of a 
radial brick chimney for the new power house on the Ohio state uni
versity campus, for the sum of $9,730.00. 

"3. Contract entered into between the board of trustees of Ohio state 
university and :\f. P. Street, of Columbus, Ohio, for the construction and 
completion of a new power house tunnel on the Ohio state university 
campus, for the sum of $11 ,513.00." 

Relative to the last mentioned contract, I note that the bond given is a per
sonal bond, and further note your letter of September 28th wherein you state 
that in the judgment of the board of trustees of Ohio state university the bond 
is sufficient and recommend the acceptance thereof. 

I have found the contracts and accompanying bonds to be in compliance with 
law and have therefore approved the same and delivered the same to the auditor 
of state. 

Very truly yours, 
JosEPH McGHEE, 

A ttorue~;-Gellcral. 
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682. 

APPROV AL-I~STRUCTI0:\S FORMULATED BY TAX CO:\DIISSIO~
RESPECTING AD:\II~ISTRATIO:\ OF THE DELINQUENT LA:\D TAX. 

Approval of certain instructions formulated by the tax ·commissiou of Olzio re
specting the administration of the deliuquent laud. tax act of 1917 (107 0. L. 735). 

CoLUMBUS, OHio, October 4, 1917. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Some days ago you submitted to me for my approval certain 
instructions which the commission has prepared for county auditors concerning 
the uniform operation of the act of April 4, 1917, 107 0. L. 735, relating to de
linquent lands. The instructions in full follow: 

"1. Although this act repeals sections 5704 to 5743 inclusive, under 
which certificates of sale have been issued and many of them are now 
outstanding unredeemed, the same may be redeemed in accordance with the 
repealed sections and with the penalties and interest therein provided. 
This by reason of the provisions of section 26 of the General Code. 

2. If the whole or any part of the taxes upon a tract of land or lot 
for the year 1916 clue in December, 1916, and June, 1917, are not paid and 
are carried to the duplicate of 1917 as provided by section 5678 G. C. and 
the same are not paid before the time fixed for advertising, the tract or 
lot shall be advertised in accordance with sections one, two and three of 
the act. 

3. ·The penalties provided by sections 5678 and 5679 G. C. shall be 
added on the duplicate the same as has been done in the past. 

4. The delinquent list should be made up in accordance with the 
prov•swns of section 2601 G. C. and all tracts upon which the taxes 
have been paid before the first insertion of the advertisement, should be 
eliminated as provided by section 5 of the act, before advertising. 

5. The amount advertised should be the amount of the taxes, as
sessments and penalties of the preceding year and for the current year, 
including amount due June 20th following the time of advertising. 

6. If a tract or lot is certified delinquent and continues to be de
linquent from year to year, it should not be again advertised and cer
tified delinquent until it is redeemed or sold on foreclosure. 

7. The 8 per cent interest should be calculated on the total amount 
certified delinquent from the date of certification and upon future taxes, 
assessments and penalties, not included in the certification, from the date 
upon which they are due, to the time of redemption or sale on fore
closure. 

8. One certificate containing each tract and lot certified is required 
by section 9 of the act, and not a separate certificate for each. Five 
copies of the certificate should be made in order to comply with the pro
visions of section 9 of the act, and section 13 as to posting lists. 

9. Under section 15 of the act the county auditor is required to 
make separate certificates to the auditor of state containing taxes, assess
ments, penalties and interest on all tracts and lots which have been cer-
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tified delinquent and which have not been redeemed at the end of four 
years from the date of their certification. A copy of this certificate is to 
be filed with the county treasurer. The first certificate under this section 
will be made in February, 1922. 

10. The county auditor should enter on the margin of the tax list 
and duplicate the words 'certified delinquent' and the date, opposite each 
entry so certified. This entry should be carried forward to each suc
c.eeding tax list and duplicate until such time as a tract is redeemed or 
sold. When redeemed the word 'redeemed' and the date should be entered 
on the margin. \\'hen sold on foreclosure the words 'sold for taxes' and 
the date should be entered. 

11. Persons desiring to redeem tracts certified delinquent should make 
application to the county auditor who will ascertain the amount due in
cluding taxes, assessments, penalties, interest and fees for certificate and 
advertising, and give to the treasurer an addition order for the amount 
of the interest and a pay-in order to the general fund for the amount of 
the advertising fee. The fee for the certificate will be paid into the 
auditor's fee fund with his other fees. 

12. The proceedings for the collection of real estate taxes provided 
for by sections 2656 and 2667 to 2673 are in no way affected by this act. 

13. After consultation with the bureau of inspection and supervision 
of public offices concerning its circular letter 0: o. 338, it has been deter
mined that no change in the form of tax list and duplicate will be re
quired on account of this act." 

'Without going into detail I may say that I approve the instructions generally. 
The act referred to is too long to quote in full here. 1\Iany of the points about 
which you have expressed an opinion are very doubtful. The law is ambiguous 
in many respects. I believe, however, that the commission's instructions embody 
an interpretation of it in the particulars to which they relate which is consistent 
with the more probable legislative intent and which has the outstanding merit of 
practicability. 

I mention only those features of the commission's instruction that have 
given me considerable trouble: 

The sixth instruction is inconsistent with an implication arising from section 
15 of the act, designated as section 5718 G. C., which seems to contemplate the 
recovery in the action therein provided for of the "amount of eighty-five cents 
due from the defendants" for each year of delinquency "for advertising and 
issuance of certificates." This arises from the phrase "for the delinquency of 
each year." On the other hand, however, there is the statement in section 11 to 
the effect that land which has once been certified delinquent shall be so carried 
on the duplicate until it is redeemed. There are practical difficulties in the way 
of readvertising the land as delinquent during each of the three years intervening 
between the first advertisement and the foreclosure of the lien. Thus by sections 
5678 and 5679 of the General Code, which are unrepealed, it is declared that when 
the taxes have not been paid on an entry of real estate at the December or June 
collections, such taxes with the penalties therein authorized shall be due and pay
able in December following with the entire taxes for the current year. Thi> 
makes two years' taxes due at once, and the amount of such two years' taxes 
would have to be the amount set forth in the preliminary certificate authorized 
by section 9 of the act, section 5712 G. C. If, then, another similar certification 
would have to be made for such tract in the succeeding year, the amount thereof 
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would include all that had been theretofore certified. In other words, if there 
were annual certifications under said section 9, they would be cumulative in amount 
and therefore misleading. I do not think the legislature intended this to be done, 
but required the preliminary certificate referred to in section 9 as a means of 
establishing the status of the land as delinquent, which status should continue 
until redemption. Therefore I agree with the sixth instruction, though entertaining 
considerable doubt thereon. 

The seventh instruction is based upon the essential appropriateness of things 
rather than upon any express language in the law. Interest is referred to twice 
therein, once in section 9 referred to above, and once in section 10, designated as 
section 5713 of the General Code. The first allows "interest at the rate of eight 
per cent per annum," and directs that it be charged on the duplicate without desig
nating the date from which it shall be computed. The second specifies the date 
from which the interest shall be computed as "the date of delinquency." You 
have interpreted these two provisions as separate and not as referring to the same 
thing. In this I think you are correct. The first provision for interest relates 
to the amount originally certified and must be taken as allowing interest from the 
time of certification. The second is an additional provision relating to taxes sub
sequently becoming delinquent and in such case its prov1s1on governs. Your 
interpretation reconciles the two provisions and makes the two sections consistent 
with one another. 

The eleventh instruction seems to be correct, although section 20 of the act, 
section 5723 G. C., which deals with redemptions, does not mention the advertising 
fees. That this was a mere oversight appears likely, and at all events the real 
operative section relating to redemptions is section 21 of the act, section 5724 
G. C., which provides that redemption may be made by "tendering to the county 
treasurer the amount then due and unpaid." Inasmuch as in such amount is in
cluded the certificate fees and advertising costs, your eleventh instruction would 
seem to be justified. 

Very truly yours, 
JosEPH McGHEE, 

A ttoruey-General. 
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683. 

BOARD OF EDUCATIOX-BOND ISSUE-BOARD SHOULD NOT PRO
VIDE FOR SUCH ISSUE UKTIL VOTES CAST AT ELECTION HAVE 
BEEN CAXVASSED-DISSAPPROV AL-BOXD ISSUE-NEW CON
CORD VILLAGE SCHOOL DISTRICT. 

Sections 7626 and 7627, relating to the authority of the board of educatiou, 
to issue bo11ds for school purposes voted by the electors of the school district 
uuder section 7625 General Code should be read in connectio11 with the provisious 
of section 5120 General Code providing for the canvass by the board of education 
of the votes of the electors on the proposition of such bond issue, aud the board of 
education should uot provide for the issue of said bonds until such vote has been 
canvassed and the board has thereby determined that a majority of the electors 
voting on the proposition voted ;,~ favor thereof. 

COLUJ\!BUS, OHIO, October 4, 1917. 

111dustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

RE :-Bonds of New Concord village school district in the sum of 
$10,000.00 for the purpose of repairing and furnishing the school build
ing in said district. 

I am herewith returning without approval the transcript of proceedings of 
the board of education and other officers of New Concord village school district 
relating to said bond issue. 

The transcript shows that the board of education at a regular meeting thereof, 
under date of July 9, 1917, adopted a resolution in proper form submitting to the 
electors of said school district the proposition of said bond issue at an election 
to be held on August 2, 1917. Further, on August 2, 1917, the board of education, 
at a called meeting thereof, adopted a resolution reciting that inasmuch as the 
board of elections had failed to prepare election supplies for the bond issue election 
to be held on said date, the date of August 17, 1917, was by the board fixed as the 
date of said election. The transcript does not set out sufficient facts in order to 
enable me to pass upon the question of whether the called or special meeting of the 
board of education under date of August 2, 1917, was called in such manner as 
to make said meeting a !~gal meeting within the meaning of sections 4750 and 4751 
of the General Code, but inasmuch as the transcript does show that all the mem
bers of the board were present at this meeting any defect with respect to the legal 
character of the meeting was probably cured by that fact, and without further 
discussion of this point I pass to the consideration which leads to my disapproval 
of this bond issue. 

The transcript shows that an election was had on the question of the bond 
issue under date of August 17, 1917-the date fixed by the board in its resolution 
under date of August 2, 1917. It further appears that on August 27, 1917, said 
date being the second ~Ionday after said election, the board of education met 
and canvassed the votes, and that as a result of said canvass it appeared that 
ninety-three electors voted in favor of said bond issue and forty-six electors voted 
against the same. The transcript shows, however, that on August 20, 1917, one 
week before the canvass of the votes of t.he election was made, the board of 
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education met at a meeting called by the president, all members thereof being pres
ent, and adopted the resolution providing for the issue of the bonds. 

My objection to this bond issue is that the issue was provided for before the 
vote at said election was canvassed in the manner and at the time required by 
the statute. There may be some question as to whether or not the provisions of 
section 5120 General Code, providing for the canvass of the votes at an election of 
this kind, are mandatory or merely directory with respect to the time when such 
canvass shall be made, but I am inclined to the view, giving effect to the manifest 
purpose of said section 5120 General Code, that the board of education has no 
right to take official action with respect to the issuance of said bonds until the 
canvass of the vote of said election has been made and the result thereof officially 
known, and for the defect in the proceedings here noted said bond issue is dis
approved. 

It will be noted from what has been said above that the vote at said election 
has been properly canvassed by the board according to the provisions of section 
5120 General Code, and all that the board of education would have to do in order 
to obviate the defects in the proceedings above noted would be to now adopt a 
proper resolution at a legal meeting of the board providing for the issue of said 
bonds. 

I note some other defects in the transcript submitted for my examination, such 
as a failure to state whether said school district now has any outstanding bond 
issue or issues, and the amount thereof; whether the school district has any board 
of sinking fund commissioners, as required by the provisions of section 7614 
General Code in cases where a school district has outstanding bonded "indebtedness; 
no statement is made in said transcript with respect to the tax duplicate valuation 
of the taxable real and personal property in said school district, nor of the tax 
rate for all purposes on the taxable property within the district. 

These defects might possibly be cured by further information, but feeling as 
I do that in order to make said bond issue legal, the board of education should 
now adopt another resolution providing for the issue of said bonds, the present 
issue as before noted herein is disapproved for the reason hereinbefore noted. 

684. 

V cry truly yours, 
JosEPH McGHEE, 

A ttonzey-General. 

TRANSFER OF FUNDS-FROM GENERAL TOWNSHIP FUND TO 
TOWNSHIP ROAD FUND-HOW SAME CAN BE l\IADE. 

Money cannot be transferred from the general township fund to the township 
road fund excepting under and by virtue of the provisions of sections 2296 et seq. 
of the General Code. 

CoLUMBUS, OHIO, October 4, 1917. 

HoN. ]. W. WATTS, Prosecuting Attorney, Hillsboro, Ohio. 

DEAR SrR :-1 have your communication of August 4, 1917, which reads as 
follows: 

"Hon. Edward C. Turner, in opinion No. 1279, rendered to Hon. E. E. 
Lindsay, prosecuting attorney, New Philadelphia, Ohio, on February 16, 
1916, holds that under provision of sections 3370 and 7464 G. C. it is the 
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duty of township trustees to maintain and to keep in repair bridges and 
culverts on township roads. 

In one of the townships of this, Highland county, the township trus
tees are desirous of repairing and rebuilding certain bridges and culverts 
on township roads but have no money in the bridge fund. They have 
plenty of money in the general fund as that fund has lately been replen
ished by the collection of certain sums paid in as collateral inheritance 
taxes. 

What these trustees are anxious to know is as to whether there is 
any authority of law by which they can make repairs to and rebuild cul
verts and bridges and pay for the same from the general fund without 
going to the expense of applying to the common pleas court, under section 
2296 G. C., for authority to transfer the necessary funds from the general 
fund to the bridge fund?" 

The question you ask in your communication is as to whether the township 
trustees may transfer money from the general township fund to the bridge fund 
without the necessity of following the provisions of sections 2296 et seq. of the 
General Code. 

Section 2296 G. C. reads as follows: 

"The county commissioners, township trustees, the board of education 
of a school district, or the council, or other board having the legislative 
power of a municipality, may transfer public funds, except the proceeds 
or balances of special levies, loans or bond issues, under their supervision, 
from one fund to another, or to a new fund created under their re
spective supervision, in the manner hereafter provided, which shall be in 
addition to all other procedure now provided by law." 

It will be noted that this section provides that the method therein set out 
shall be in addition to all other methods provided by law. In answering your 
question it will be necessary for us to notice the prodsions of a number of sections 
of the White-~lulcahy act, which became effective on June 28, 1917. 

Section 3373 G. C., as found in said act, provides, among other things: 

"Township trustees are hereby authorized to purchase or lease such 
machinery and tools as may be deemed necessary for use in maintaining 
and repairing roads and culverts within the township. They shall have the 
power to purchase such material and to employ such labor and teams as 
may be necessary for said purpose, or they may authorize the purchase 
or employment of the same by one of their number or by the township 
highway superintendent at a price to be fixed by the township trustees. 
All payments on account of machinery, tools, material, labor and teams 
shall be made from the township road fund as provided by law." 

It will be noted under the abo\·e ·provisions that the township trustees have 
authority to maintain and repair the township roads, together with culverts of the 
township; but there is nothing whatever said as to bridges. 

It is further to be noted in this prodsion that the expense of maintaining 
and repairing the roads and culverts of the township is- to be paid out of the 
township road fund. \Vith this in mind, let us determine what provisions are 
made for a township road fund. 
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Section 3298-15d G. C. (107 0. L. 79), in the same act, provides among other 
things as follows: 

"For the purpose of providing by taxation a fund for the payment of 
the township's proportion of the compensation, damages, costs and ex
penses of constructing, reconstructing, resurfacing or improving roads 
under the provisions of section 3298-1 to 3298-15n inclusive of the General 
Code and for the purpose of maintaining, repairing or dragging any pub
lic road, or roads, or part thereof, under their jurisdiction in the manner 
provided in sections 3370 to 3376 inclusive of the General Code, the board 
of trustees of any township is hereby authorized to levy annually a tax 
not exceeding three mills upon each dollar of the taxable property of said 
township." 

To the same effect are the provisions of section 3298-18 G. C. (107 0. L. 82). 
From the provisions of these sections it is evident that it was the intention 

of the legislature that the funds necessary for the maintenance and repair of the 
township roads and culverts should be provided by the levy of a tax. each year. 
From your request it is apparent that the taxes levied by the township trustees 
was not sufficient to take care of the matter of constructing and improving the 
roads of the township, and also the maintenance and repair of the roads therein. 
But there is no other provision made to provide the' funds to take care of the 
maintenance and repair of the roads coming under the jurisdiction of the township 
trustees; hence there is only one remedy left and that is, to resort to the provisions 
of sections 2296 et seq. G. C., viz.,- to transfer money from the general towmhip 
fund to the township road fund. You suggest in your communication the town
ship bridge fund, but under the above act provision is made for a township road 
fund from which the necessary cost and expense of the repair and maintenance 
of the roads of the township must be paid, as well as the cost and expense of the 
maintenance and repair of the culverts within the township. 

Therefore, answering your question specifically, it is my opinion that if the 
levy made under the provisions of section 3298-lSd G. C. does not provide sufficient 
funds to enable the township trustees to repair and maintain the culverts and 
highways of the township, as well as to construct and improve township roads, 
the only remedy is to transfer money from some other fund to the township road 
fund under the provisions of sections 2296 et seq. G. C. 

I have discussed at some length, in another opinion rendered by me recently 
to Hon. Joseph T. Micklethwait, prosecuting attorney, Portsmouth, Ohio (No. 668), 
the question· as to the jurisdiction of the county commissioners and township trus
tees in the construction and repairing of bridges located on township and county 
roads, and am enclosing a cop); of same for your consideration. 

Very truly yours, 
JosEPH McGHEE, 

A ttoruey-Geueral. 
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685. 

RIGHT OF \VAY-FRO~I STATE TO HOCKING POWER CO:\IPA~Y. 

CoLUMBUS, OHio, October 4, 1917. 

Ohio Board of .Administration, Columbus, Ohio. 

GENTLEMEN :-Under date of September 28th Hon. James P. Wood, Jr., of 
Athens, Ohio, presented to me the enclosed grant of right· of way from the state 
to the Hocking Power Company, which is submitted in lieu of the one which was 
submitted to me on August 1, 1917, and which was commented upon in opinion No. 
561, dated August 27, 1917, addressed to your board. 

The grant in its present form has complied with all the suggestions and seems 
to be in all respects sufficient and in compliance with the act of the legislature 
referred to in the former opinion, and is therefore accordingly approved as to 
form. 

In its present form, however, there is no consideration set out for said land, 
nor is there any execution thereof by your board. 

686. 

Very truly yours, 
JosEPH :McGHEE, 

Attorney-General. 

SINKING FUND TRUSTEES-WHEN SAID OFFICIALS MAY ACCEPT 
SURRENDER OF COUPON BONDS A~D ISSUE REGISTERED BONDS 
THEREFOR. 

Sectio11s 3928, 3929 and 3930 General Code, authori::ing the trustees of the 
sinki11g fund of the municipality U11der certain com:Utions to accept a surre11der 
of the coupon bo11ds, issued by it, made by the holder thereof a11d issue to the 
to the holder thereof registered bond or bonds of the municipality properly 
signed and sealed i1~ place thereof, do not authorize such Stinking fund trustees 
to accept a surrender of such registered bm1d or bmws upm~ the sale and trans
fer thereof and issue to the holder of such registered bond or bonds so sold 
and transferred new registered. bond or bonds in place of the registered bond or 
bo11ds so sold and transferred. 

CoLUMBUS, OHIO, October 4, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of a letter from you with which you enclose 
a communication addressed to you by Mr. F. R. Hogue, city solicitor of Ashtabula, 
Ohio, and with respect to which you ask my opinion. :\fr. Hogue's communication 
is as follows: 

"March 19, 1910, A., being the owner and holder of coupon bonds, 
numbers 891, 892, 893, 894 and 895 in the sum of $1,000.00, each maturing 
October 1, 1920, theretofore duly issued by the city of Ashtabula for 
the improvement of Ashtabula creek, made application to have said bonds 
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cancelled and a registered bond in the sum of $5,000.00 issued in place 
thereof, under the provisions of section 3928 et seq. of the General Code, 
and a registered bond Xo. I in the sum of $5,000.00 was duly issued and 
the coupon bonds cancelled. A has sold said registered bond !\ o. I to B, 
and B now makes application to have said registered bond No. I cancelled 
and a new registered bond with a new number issued in the name of B. 

QUERY -Is there any authority in the sinking fund commission or 
any other officer or officers of the city to cancel said registered bond 
No. I and issue a new registered bond in place thereof, or should bond 
No. I be simply transferred on the bond register to the name of B? 

The city is willing to accommodate to B if it can be done legally. 
An early reply is desired as I have instructed the auditor to hold up this 
transfer until I hear from you." 

I have been unable to find any statutory provisions reflecting upon the question 
made by Mr. Hogue other than those noted by him, to wit: Sections 3928, 3929 
and 3930 of the General Code, which sections read as follows: 

"Sec. 3928. On demand of the owner or holder of any of its coupon 
bonds, a municipal corporation may issue instead thereof a registered bond, 
or bonds, of the corporation not exceeding in amount the coupon bonds 
offered in exchange. The registered bond or bonds shall be signed and 
sealed as other municipal bonds are signed and sealed, and bear the same 
rate of interest, be payable both principal and interest at the same time 
and place, as the coupon bonds for which the exchange is made, and shall 
be of such denomination as the holder of the coupon bonds may elect." 

"Sec. 3929. When due, the interest and principal of such registered 
bonds shall be paid only to the person, corporation or firm, appearing by 
the records of the municipal corporation to be the owner thereof, or order. 
Such registered bonds may be transferred on such record by the owner 
in person or by a person authorized so to do by power of attorney duly 
executed. The exchange and registration here required shall be transacted 
by the trustees of the sinking fund at their business office where a registry 
shall be kept for that purpose which shall show the date, series, denomi
nation and owner of such registered bonds, and the number and senes 
of the coupon bond for which they were exchanged." 

"3930. No registered bonds shall be issued by a municipal corpora
tion until the bonds and coupons offered in exchange shall have bt:en 
cancelled or destroyed. The trustees of the sinking fund may demand 
of the holder of the coupon bonds a reasonable fee as ~ompensation for 
the expense of making such exchange." 

Briefiy stated these sections, so far as concerns the question at hand, au
thorize a municipal corporation to accept a surrender of its coupon bonds and 
upon cancellation and destruction thereof issue to the holder of the same a reg

.istered bond or bonds of the corporation not exceeding in amount the coupon 
bonds offered in exchange; and with respect to the authentication and record of 
the sale and transfer of such registered bonds it is provided that the municipality 
shall keep a record or registry of such registered bonds that the same may be 
transferred on such record by the owner in person or by a person authorized to 
do so by power of attorney duly executed, and it is further provided that when 
due the interest and principal of such registered bonds shall be paid only to the 
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person, corporation or firm appearing by the record of the municipality to be the 
owner thereof, or order. 

The method prescribed by these sections with reference to the authentication 
and record on the sale and transfer of registered bonds seems to be in accord
ance with the procedure generally recognized as appropriate in the commercial 
world so far as such procedure has been the subject of judicial consideration. 

In the •case of Benwell v. Newark, 55 N. J. Equity, 262, Vice-Chancellor 
Pitney, speaking of the essential qualities of the different kinds of municipal 
bonds, defines the characteristics of a registered bond as follows: 

"A registered bond is one which is a simple certificate of indebtedness, 
in favor of a particular individual, payable at a day named, with interest 
at days named. The name of the payee is entered on the books of the 
corporation debtor-municipal or private-as the registered owner, or, if it 
be a government bond, on the register of the government. On the days 
when, by the terms of the bond or certificate of indebtedness, the interest 
falls due, it is paid directly to the registered creditor, without presenta
tion of the bond, usually by check drawn to his order and sent by mail, or, 
if he so demands, by cash in hand, but by long-settled course of practise 
the payment is made by check to the order of the creditor. 

These bonds or certificates of indebtedness are not negotiable, and .:an 
be transferred only by an entry on the books of the debtor corporation, 
with a proper endorsement on the bond itself, or by the issue of a new 
certificate if it be a government indebtedness. The peculiar value of this 
class of securities lies in the fact that it is not necessary to produce them 
to the debtor at each time that the interest is due, and the danger of loss 
by robbery or fire is entirely removed. As they are usually made to run 
for a long term of years, so that, as in the present instance, the amount of 
interest in the aggregate is really greater than the principal, this peculiarity 
is of great importance." 

The question made in the communication of ::\lr. Hogue, abm·e quoted, 
is with respect to the right of a purchaser of a registered bond of a municipality 
in this state to surrender to the municipality the registered bond purchased by 
him and receive in exchange therefor a new registered bond of the same denomi
nation, interest and maturity, made out in his own name, or more accurately, the 
question is with respect to the power of .the municipality to accept a s•.trrender 
of a registered bond so purchased and issue a new bond to the purchaser in his 
own name. 

In the consideration of this question, which is one essentially involving a con
o;ideration of the powers of a municipal corporation, we are required to recognize 
the principal that the municipal corporation has only such legislative power as is 
expressly granted or clearly implied. 

Bloom v. Xenia, 32 0. S. 461. 
Townsend v. Circleville, 78 0. S. 133. 
Ohio Electric Ry. v. Ottawa, 85 0. S. 229, 239. 

Or, as has been more accurately stated, perhaps, 

"~1unicipal corporations, in their public capacity, possess such powers 
and such only, as are expressly granted by statute, and such as may be 
implied as essential to carry into effect those which are expressly granted." 

(Ravenna v. Pennsylvania Co., 45 0. S. 118.) 
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It is hardly necessary to say that this principle applies in its integrity with 
respect to the power of municipal corporations to issue bonds. 

Cincinnati National Bank v. City of Cincinnati, 13 C. C. N. S. 14, 15. 
Commissioners v. State, 78 0. S. 287, 302. 

With respect to the question at hand, it cannot be said that the power of a 
municipal corporation to issue a new registered bond in exchange for a previous 
one covering the same issue is a power to be implied as one necessary to carry 
out and make effective the express power with respect to transfers and the reg
istration thereof of such bonds provided for in the section above quoted. If the 
power of a municipal corporation to issue a new registered bond in exchange for 
a registered bond issued by it under the provisions of the above quoted section 
exists at all it must be by virtue of some implied power independent of the 
express statutory provision above noted. 

Beach, in his work on "Public Corporation§," in Vol. II, at section 928, says: 

"When the municipality has the power to issue bonds and they have 
been issued, it may substitute other bonds of the same nature in their stead 
-may change the form though not the substance of its liability." 

No authorities are cited by Mr. Beach in support of this pa_rticular proposi
tion. Some support in favor of the contention of implied authority in municipal 
corporations in matters of this kind is afforded by the case of Rogan v. Water
town, 30 \Vis. 259, which was an action upon certain interest coupons. One of 
the counts in the action was on a coupon on a bond which was a re-issue in sub
stitution for a prior bond of the same number and amount and corresponding in 
all particulars with the original bond, the original• having been surrendered and 
cancelled under authority of the resolution of the common council authorizing 
the mayor and city clerk to cancel 'any of the bonds of the issue and to execute 
in lieu of such cancelled bonds duplicates of the same number and amount, ;md 
payable at the same time. It was objected to this bond that the power of the 
mayor and council were exhausted when the bonds were issued, and that the 
proceedings for cancellation and re-issue were without authority. As to this the 
court said: · 

"By the issue and delivery of the bonds a debt had been created by the 
city, and with respect to such debt and the securities given, it was compe
tent for the city, as for any other debtor, to enter into negotiations and 
to cancel or exchange its bonds without special legislative authority." 

In the case of Hyde v. Ewert, 16 S. Dakota 133,the court says: 

"V.1here a municipal corporation has created a valid debt against itself, 
it has power, like any other debtor, to enter into negotiations concerning 
such debt and to reduce its amount by the payment or exchange of other 
bonds without any special grant of legislative authority." 

In view of the strict rule obtaining in this state with respect to the con
struction of the powers of municipal corporations, I am not disposed to extend 
the doctrine recognized in the authority just cited to the question here presented; 
and moreover I am constrained to the view that if under any circumstance it can 
be said that a municipal corporation in this state has the implied power to issue 
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registered bonds in exchange for previous registered bonds issued by it, such im
plied power is one that can be exercised only by somebody representing the cor
poration as a whole, such as the council or other corresponding body of the mu
nicipality. 

Looking to the statutory provisions here under consideration, it appears that 
they authorize the municipal corporation acting through its trustees of the sinking 
fund to issue a registered bond or bonds, signed and sealed by the proper officers 
of the municipality in exchange for coupon bonds previously issued by it. After 
such registered bond or bonds are issued the only authority granted to any officer 
or officers of the municipality is that granted by the sections above noted to the 
trustees of the sinking fund, who are required to keep a record or registry of such 
registered bonds, and to note thereon all subsequent transfers of such bonds on the 
sale or transfer thereof. 

I am inclined to the view that the power of a municipality to issue to the 
purchaser of a registered bond a new bond of this character cannot be sustained 
without reading into the statutory provisions above noted provisions that are not 
there, either in terms or by necessary implication. I am therefore of the opinion 
that the question presented in the communication of Mr. Hogue to you should be 
answered in the negative. 

In reaching the above conclusion I assume that the municipality has not 
attempted to confer any additional authority upon the trustees of the sinking fund 
with respect to the question at hand under the provisions of section 4519 General 
Code, and for this reason I do not here consider the possible force and effect of 
the provisions of this section. 

687. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-General. 

BONDS-ISSUED UNDER SECTION 1223 G. C. TO MATURE IN TEX 
YEARS-BY RESOLUTION DATED MAY 18, 1917-NOT BINDING OB
LIGATIONS AGAINST COUNTY-DISAPPROVAL-BOND ISSUE
SANDUSKY COUNTY. 

Bonds issued under section 1223 G. C. and under a resolution of the county 
commissioners dated May 18, 1917, to mature in ten years, would not be a legal and 
binding obligation against the county, for the reas01~ that section 1223 G. C., as it 
stood at the time the resolution was adopted, provided that bonds issued thereunder 
must mature in five years. 

CoLUMBUS, OHio, October 4, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: _Bond issue of $32,000.00 by the comtty commissioners of San
dusky county, Ohio, for the improvement of intercormty highway No. 281, 
section "0." 

I have carefully examined the transcript of the proceedings of the county 
commissioners leading up to the above bond issue, and find that all the steps taken 

28-Vol. II-A. G. 
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by the county commiSSioners are regular. Therefore, so far as the different pro
ceedings had in reference to this bond issue are concerned, I am of the opinion that 
the county commissioners would have full authority in law to issue said bonds and 
that they would be a legal and binding obligation against the said county. 

Further, the transcript shows that the total amount of such bonds now out
standing does not exceed one per cent of the tax duplicate of the county. 

However, there is one matter to which I desire to call attention, namely, that 
the resolution, in which the county commissioners resolved it was necessary and 
advisable to issue said bonds, was adopted on May 18, 1917. Said resolution pro
vides that the bonds shall be issued in denominations of five hundred dollars each, 
shall be dated September 15, 1917, and the last of said bonds shall mature on Sep
tember 15, 1927, thus making the said issue to mature in ten years from the date 
of their issue. The question arises here as to whether this is in accordance with 
law. 

Section 1223 of the Cass highway act provided that the bonds should be issued: 

"In such amounts as to mature in not more than five years after their 
issue, as the county commissioners shall determine." 

This section was amended in the White-Mulcahy act to read as follows: 

Such bonds shall be issued "in such amounts, and to mature in not 
more than ten years after their issue, as the county commissioners shall 
determine." 

The White-Mulcahy act was filed in the office of the secretary of state on 
March 29, 1917, and in accordance with the provisions of the constitution in refer
ence to the referendum this law was not effective until ninety days after its being 
filed in the office of the secretary of state, which date was June 28, 1917. 

The question is, which one of these provisions should control in the matter of 
this bond issue? If the provisions found in the Cass highway act should control, 
the resolution of the county commissioners relative to this bond issue is not in 
accordance with law. If the provisions of the White-Mulcahy act control, then the 
resolution is in accordance with law. 

The resolution, as before stated, was adopted on May 18, 1917, but it provides 
that the bonds shall be dated and issued as of the date September 15, 1917; that 
is, of a date after the time at which the said White-Mulcahy act became effective. 
At the time the resolution setting forth the necessity for the issuing of bonds and 
providing for the issuing thereof was adopted, the White-Mulcahy act had been 
passed by the general assembly, signed by the governor and filed with the secre
tary of state, but it was not yet effective. 

While the resolution provides that the bonds shall be issued as of date Septem
ber 15, 1917, yet it is my opinion that the validity of these bonds rests entirely upon 
the question as to whether at the time the resolution was adopted there was any 
provision of law which warranted the county commissioners in adopting a reso
lution to the effect that bonds should be issued, all of which were not to mature 
short of ten years. 

Section 3 of the resolution itself provides that: 

"Said bonds shall be signed and executed as required by law to be 
signed and executed, they shall state therein the purpose for which they 
are issued, that they are issued under authority of the laws of Ohio and 
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especially under Section 1223 of the General Code of Ohio and of this 
resolution. * * *" 

At the time the resolution was adopted, there was no provision of law authoriz
ing the county commissioners to issue bonds, the maturity of which should extend 
beyond a period of five years. For this reason it is my opinion that the resolution 
of the county commissioners that bonds should be issued, the maturity of which 
should extend beyond the period of five years, would have no force or effect in 
law, because there was no warrant in law for the adoption of such a resolution. 

If the resolution so adopted by the county commissioners was not legal, it is 
my opinion that the bonds issued under and by virtue of the resolution so adopted 
would not be a legal and binding obligation against the county, even though at the 
time the bonds were dated and issued there would be authority in law for issuing 
them to cover a period of ten years. 

For the reasons hereinabove set forth, I am of the opinion that you would not 
be authorized in purchasing the said bonds so issued, but inasmuch as there is no 
disposition upon my part to interfere with the sale of these bonds by the said 
county, it might be well for your department to rescind the resolution to purchase 
generally, without giving any particular reason therefor. 

688. 

Very truly yours, 
JosEPH ·MCGHEE, 

Attorney-General. 

APPROVAL-CONTRACT BETWEEN BOARD OF TRUSTEES, OHIO 
SOLDIERS' AND SAILORS' ORPHANS' HOME, XENIA, OHIO. 

CoLUMBUS, OHio, October 4, 1917. 

Board of Trustees, Ohio Soldiers' attd Sailors' Orphans' Home, Xenia, Ohio. 
GENTLEMEN :-Ron. Howard Mannington, a member of your board of trustees, 

has presented to me for approval the contract entered into between your board and 
The Scioto Valley Supply Company, of Columbus, Ohio, on the 21st day of August, 
1917, for furnishing black steel pipe, for the sum of $6,300.00, together with the 
bond securing the same. 

I have examined said contract and bond and find the same to be in compliance 
with law, and have this day approved the same and filed the same, in the office 
of the auditor of state, said auditor having certified that there is money available 
to cover the amount of said contract. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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689. 

ABSTRACT OF TITLE-SUPPLEMENTAL TO OPINION NO. 667-
CHARLES M. LUDMAN PROPERTY. 

CoLUMBUS, OHIO, October 4, 1917. 

HoN. CARL E. STEEB, Secretary of Board of Trustees, Ohio State University, Colum
bus, Ohio. 

DEAR SIR :-Since rendering you Opinion No. 667, under date of September 28, 
1917, relative to the abstract of title covering the Ia"nd in the city of Columbus 
deeded by Charles M. Ludman and Anna B. Ludman, his wife, to the state of 
Ohio, I have received information that the abstract submitted was incorrect, in this, 
to wit: That the special assessments noted therein were not proper charges against 
the land in questiQP. 

The abstra~t has been resubmitted by the attorney for the grantors in a cor
rected form, showing no special assessments against said property. Therefore, I 
am of the opinion that the deed formerly submitted will convey a clear title to the 
state of Ohio, with the exception of the taxes for the year 1917. 

690. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Ge11eral. 

ELECTION-UPON BOND ISSUE-TO FUND EXISTING DEFICIENCIES 
OF CORPORATIONS AND SCHOOL DISTRICTS-HOW NOTICE 
THEREOF SHOULD BE GIVEN. 

The notice of elections provided for in section 3 of the so-called Terrell act 
( 107 0. L. 575-578), authorizing municipal corporations and school districts to fund 
existing deficiencies by the issue and sale of bonds on a vote of the electors, should 
be given by the municipal corporation or school district calling the election rather 
than by the depttfy state supervisors and inspectors of elections. 

CoLUMBUS, OHio, October 5, 1917. 

HoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I am in receipt of a communication from you under date of Sep
tember 24, 1917, in which you ask my opinion as to whether it is the duty of the 
political subdivisions or that of the deputy state supervisors and inspectors of elec
tions to give the notices of elections provided in the Terrell act (107 0. L. 575-578), 
authorizing municipal corporations and school districts to fund its existing defi
ciencies by the issue and sale of bonds on a vote of the electors of such political 
subdivision. 

Section 1 of this act authorizes the council or other legislative body of a mu
nicipal corporation and the board of education of any school district to submit to 
a vote of the electors of such municipal corporation or school district at the reg
ular election of municipal and school officers in the year 1917 the question of issu
ing bonds for the purpose of funding the existing deficiency of the municipality or 
of the school district, as such deficiency is therein defined. 

This section further ·provides that such council, other body or board of edu-
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cation by resolution passed not later than the second :Monday in July, 1917, may 
direct the city auditor, village clerk, or other municipal accounting officer and the 
board of sinking fund trustees or other municipal sinking fund authorities, or the 
clerk of the board of education and the board of commissioners of the sinking fund 
of the school district, if there be such board, to make up a financial statement of 
such municipality or school district as of the first day of July, 1917. The officers 
so directed shall immediately examine the records, books and accounts of their 
respective offices, and shall make up a financial statement as therein provided and 
file the same in the office of the clerk of the council or other similar municipal of
ficer or with the clerk of the board of education not later than the second Monday 
of August, 1917. If they find that a deficiency exists, as defined in the act, in any 
funds under their respective supervision, they shall certify the amount thereof, 
together with the various funds affected, and the deficiency in cash, under oath, on 
such statement. 

Sections 2 and 3 of said act provide as follows: 

"Section 2. Thereupon, such council, other body or board of educa
tion, by resolution passed by an affirmative vote of a majority of all the 
members elected or appointed thereto not later than the first Monday in 
October, 1917, may declare it necessary to issue and sell bonds of the cor
poration or school district for the purpose of funding the existing defi
ciency of such corporation or school district in the amount certified as the 
same is hereinafter defined. Such resolution shall go into immediate effect, 
without publication and without being subject to a referendum of the 
electors. 

Section 3. A copy of such resolution shall be certified to the deputy 
state supervisors of elections of the county or counties in which the cor
poration or district is situated. The deputy state supervisors shall prepare 
the ballots and make the necessary arrangements for the submission of 
such question to the electors of such corporation or district at said elec
tion. The result of the election shall be certified and canvassed in like man
ner as regular elections in such municipal corporations and school dis
tricts for the election of officers thereof. Twenty days' notice of the elec
tion shall be given in one or more newspapers printed in the municipality 
or district once a week for four consecutive weeks prior thereto, stating the 
purpose for which the bonds are to be issued, the amount of such bonds, 
and the time and place of holding the election. If no newspaper is printed 
therein, the notice shall be posted in five conspicuous places at least twenty 
days prior to the election and published once a week for four consecutive 
weeks prior thereto in a newspaper of general circulation in the municipal 
corporation or school district. The ballots used at said election shall state 
briefly the proposition to be voted on, indicating the name of the municipal 
corporation or school district, the amount of bonds to be issued, and further 
shall be in form as follows: 

'For the issue of deficiency bonds. Yes. 
'For the issue of deficiency bonds. No.'" 

Looking to the provisions of section 3 of the act above quoted it will be noted 
that the section does not specifically provide who is to give the notice of election 
therein provided for, and this circumstance gives rise to the question made in your 
communication. 

It may be stated as a general principle that the calling of an election contem
plates the giving of the notices thereof in some manner, and it is the usual prac-
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tice to direct by statutory provision both the manner and the time of giving notice 
of all elections, regular as well as special elections, upon a particular question or 
proposition. The authorities, however, recognize a distinction in the necessity for 
notices in the two classes of elections and this distinction has been reflected in 
the attitude of courts in passing upon questions arising from a failure to comply 
substantially with statutory provisions with respect to notices of the two kinds of 
elections herein. As to general elections it seems to be established that the fixing 
of the time for the election by statutory provisions is in itself notice to which all 
electors must heed, and that as a consequence where an officer is charged with the 
duty of giving notice of such election or with the duty of issuing proclamations 
thereof, his failure to perform his duty will not invalidate the election. Where, 
however, the time for holding an election is not prescribed by law, but is fixed by 
the officer vested with authority to call it, the voters cannot be expected to have 
or take notice thereof unless notice of such election be given, and therefore a 
statutory provision for such notice is to be considered as mandatory and its sub
stantial performance essential to the validity of the elections and this is probably 
the rule applying when the special election is held at the same time as a general 
election, although this proposition it seems is not entirely settled. However, it 
seems that if notice of special elections issue from a proper source provided by 
law and affords the t;equisite intelligence, and has been posted in public places or 
has been published in newspapers for the designated time, it is immaterial who 
posted such notice or procured the newspaper publication of the same. 

See State v. Sengstacken, 61 Oregon, 455. 

And it has been likewise held that where notice of an election is actually pub
lished or posted in the manner specified by law for that purpose an election will 
not be held invalid because the direction to publish did not emanate from the 
proper authority, it appearing in such cases to be the actual giving of the notice 
which is the essential requirement. 

Demaree v. Johnson, 150 Ind. 420, 427; 
Hart v. Scott, 50 N. J. L. 585; 
Ruling Case Law, Vol. 9, page 993. 

Applying the foregoing principles to the question submitted by you, it is prob
able that inasmuch as the statutes do not specifically state who is to give the notice 
of election provided for in this act, the same might conceivably be given by either 
the political subdivision calling the election or by the deputy supervisors and in
spectors of elections without impairing the validity of the election held pursuant 
to such notice. 

I am inclined to the view, however, that it was the intention of the legislature 
in the enactment of section 3 of this act to impose the duty to give such notices 
upon the political subdivision calling the election pursuant to the provisions of the 
act. The provisions of section 3 above quoted, with respect to the manner in which 
such election should be conducted and notice thereof given to the electors, were ob
viously taken from the provisions of section 5649-Sa General Code, the same being 
a section of the Smith one per cent law so-called, authorizing the electors of the 
political subdivision to vote on a maximum tax rate in excess of those otherwise 
provided for by said law. It is likewise quite apparent that the provisions in sec
tion 5649-Sa General Code with respect to the conduct of elections therein pro
vided for and with respect to the manner in which notice thereof should be given 
were in turn borrowed from the provisions of the Longworth act, so-called (sec-
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tions 3944, 3945 and 3946 General Code), authorizing municipal corporations to issue 
bonds on a vote of the electors in excess of the limitations otherwise prescribed 
by said law. 

In each of the three cases above noted the statutes specifically provide that 
notice of election shall be given and directs the manner thereof, but in neither case 
designates the authority who is to give such notice. 

The above noted provisions of the Longworth act have been a part of the 
statutory law of this state for many years, while the provisions of the Smith one 
per cent law have been in the statutes for about seven years. As far as I have 
been able to ascertain it has been the uniform practice under both the Smith and the 
Longworth laws for the political subdivisions calling the election to give notice 
of such election by the proper officers. This practical construction of the pro
visions of the Smith law and of the Longworth law with respect to the notice of 
elections provided for in said respective laws, while not absolutely controlling, is de
serving of great consideration and should be regarded as decisive with respect to 
the question as to who is to give the notices of the elections provided for in the 
Smith and Longworth laws, inasmuch as in both cases the duty enjoined is not 
plain and specific. 

State v. Smith, 71 0. S. 13, 40. 
State of Ohio ex ret. v. Hirstius et at. 177, 181. 

It is obvious that the provisions of section 3 of the Terrell act should receive 
the same construction with respect to the question as to who is to give the notice 
of election therein provided for, and I am, therefore, of the opinion that such no
tice should be given by the municipality or the board of education calling the elec
tion rather than by the deputy state supervisors and inspectors of elections. 

691. 

V cry truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWNSHIP TRUSTEES-NO AUTHORITY TO LHHT WEIGHT OF 
LOADED TRUCK USED IN ROAD BUILDING IN SPECIFICATIONS 
FOR HIGHWAY CONSRUCTION-NOR REJECT BID BECAUSE BID
DER WILL NOT AGREE TO LIMIT WEIGHT OF SAID TRUCK. 

1. Tow11ship trustees have no authority to include in their specifications for 
the construction of highways a limitation upon the weight of the loaded truck which 
the contractor might use in constructing the highway, other tha11 those limitations 
set out in section 7246, 7247 a11d 7248 G. C. (107 0. L. 139). 

2. Township trustees would not be authorized i11 rejecting a bid for the co11~ 
strttction of a public highway, simply for the reason that the bidder would not vol
untarily agree to limit his loaded trucks, ttsed in the construction of the highway, 
to a weight less than that set out in said sections. 

COLUMBUS, OHIO, October 5, 1917. 

RoN. CHESTER PENDLETON, Prosectttillg Attorney, Findlay, Ohio. 

DEAR SIR :-1 have your communication in which you request my opinion rel
ative to a matter therein set out, as follows: 

"My attention has been called to an opinion from your office, No. 382, 
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under date of June 16, 1917, in which you hold that it would not be legal 
for the county commissioners to insert, either in their plans and specifica
tions or in the contracts for improvement of county roads, alternative pro
visions, one providing that the material for the construction of the road 
should be hauled by teams, and the other providing that it be hauled by 
trucks. 

Several of the boards of township trustees have made objections to me 
because of the excessive heavy trucks, weighing about twelve tons when 
loaded and engaged in the building of public roads, for the reason that 
it is their opinion that these heavy trucks destroy two roads while they are 
building one. In many cases the loaded trucks are heavier than the road 
rollers with which the roads are constructed. The situation suggests the 
following questions: 

First. Would it be legal for the township trustees to include in their 
specifications a limitation upon the weight of the loaded truck that the 
road builder is permitted to use on the work? 

Second. Would it be legal for the township trustees, acting under 
section 6945 G. C., to reject a bid as not being the lowest .and best bid 
(1) when the lowest bidder refuses to voluntarily agree to limit his loaded 
trucks to a reasonable weight; (2) when they have reason to believe that 
the lowest bidder will use a truck of such excessive weight as to have a 
destructive effect upon the highways?" 

I note you are familiar with Opinion No. 382, rendered by me under date of 
June 16, 1917; hence, I shall not consider the reasoning and conclusions of said 
opinion, nor shall I enclose a copy for your consideration. But I will go directly 
to the statutes which relate to the matter that has been presented to you by a num
ber of your township trustees. 

Section 7246 G. C. (107 0. L. 139) provides: 

"No traction engine, trailer, wagon, truck, steam roller, automobile 
truck or other power vehicle, whether propelled by muscular or motor 
power, weighing in excess of twelve tons, including weight of vehicle, 
object or contrivance and load, shall be operated over and upon the im
proved public streets, highways, bridges or culverts within the state, ex
cept as hereinafter provided. * * * No object shall be moved over or 
upon such streets, highways, bridges or culverts upon wheels, rollers or 
otherwise, except as hereinafter provided, in excess of a total weight of 
twelve tons including weight of vehicle, object or contrivance and load." 

This section limits generally the weight of a truck, automoblie truck or other 
power vehicle to twelve tons, including the weight of the vehicle, which may be 
operated over or upon the improved public streets, highways, bridges or culverts 
within the state. 

Section 7247 G. C. (107 0. L. 140) gives the county surveyor the authority to 
grant permission to move vehicles mentioned in section 7246, supra, over the im
proved public highways, of a heavier weight than twelve tons, under such conditions 
and restrictions as he deems necessary. 

Section 7248 G. C. (107 0. L. 140) ·makes provision to the effect that the weight 
which a vehicle may carry over the improved public highways of the state shall 
be in proportion to the width of the tire used on the wheels of said vehicles. 

Section 7249 G. C. (107 0. L. f40) limits the speed at which different vehicles 
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may travel over the improved public highways of the state, the speed to depend 
upon the weight of the vehicle and the load which it carries. 

With these four sections in mind, we will note the provisions of the section 
which I feel gives an answer to the question proposed by you. 

Section 7250 G. C. ( 107 0. L. 140) reads as follows: 

"The weights of loads prescribed and the rates of speed mentioned in 
sections 7246 to 7249 inclusive of the General Code shall not be decreased 
or prohibited by any ordinance, resolution, rule or regulation of a municipal 
corporation, board of county commissioners, board of township trustees 
or other public authority." 

It will be noted in this section that the weights of loads prescribed in sections 
7246, 7247 and 7248, supra, shall not be decreased or prohibited by any ordinance, 
resolution, rule or regulation of a board of tow11ship trustees or any other public 
authority. 

Your question is as to whether the township trustees would be authorized in 
including in their specifications for the improvement of public highways a limitation 
upon the weight of a loaded truck, which the road builder might use in the con
struction of the highway, and ·whether the township trustees could reject a bid 
as not being the lowest and best bid, provided the bidder would not consent to 
limit his loaded trucks to a reasonable weight. 

While the object sought to be accomplished in such a rule or regulation is a 
most worthy one, namely, the prevention of destruction of the improved public 
highways, yet it is my opinion that such a provision cannot be made in the spe
cifications for the construction of a public highway; neither would the township 
trustees be authorized in compelling a bidder to agree to limit his loaded trucks 
to some weight that the township trustees might decide to be reasonable. There is 
nothing in the law that makes provision for such a condition; hence, the only way 
it could be done would be for the township trustees to adopt a rule or regulation 
to the effect that they would not let a contract to any one who would not Yolun
tarily agree to limit th.e loads hauled by him to a reasonable weight. But it is to 
be noted that section 7250 G. C., supra, provides that the township trustees, among 
other public officials, shall not adopt any rule or regulation which will in any way 
decrease the weights of loads prescribed in the above noted sections. To be sure, 
the contractor would be compelled to obey the provisions set out in these sections, 
just as well as any one else, and he could not travel over the improved public 
highways of the state with a heavier load than that therein designated. It is my 
opinion that further than this the township trustees could not go. 

Hence, answering you specifically, it is my opinion that: 
1. Township trustees cannot include in their specifications a limitation upon 

the weight of the loaded truck that a contractor will use in the construction of a 
highway, further than that which is provided in sections 7246, 7247 and 7248, supra. 

2. Township trustees would not be authorized in refusing to let a contract, 
upon the ground that the bidder would not agree to limit loads which he would 
haul to a weight less than that prescribed in said sections 7246, 7247 and 7248 G. C. 

In passing I might suggest that in your request you inadvertently mention 
section 6945 G. C., which relates to the letting of contracts by county commissioners, 
instead of section 3298-15f G. C. (107 0. L. 80) which covers the letting of con
tracts by township trustees. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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692 

BONDS-MAY BE ISSUED UNDER SECTION 6929 G. C. ONLY FOR PUR

POSE OF PAYING COST AND EXPENSE OF ROAD DIPROVEMENTS 
BY COUNTY COMMISSIONERS-DISAPPROVAL-BOND ISSUE

CUYAHOGA COUNTY. 

Bonds may be legally issued under authority of section 6929 General Code only 
for the purpose of paying the cost and expense of road iuvprovements conducted 
by the board of county commissioners, and, therefore, bonds may not be issued Ull

der the authority of this section for the purpose of paying the cost and expense of 
an intercounty highway improvement conducted by the state highway commissio11er. 

COLUMBUS, 0Hro, October 10, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

RE: Bonds of Cuyahoga county, Ohio, -in the sums of $14,500 and 
$50,845, to cover the shares of abutting property owners and of said county 
respectively in the improvement of Som Center road No. 6, improvement. 
(Chagrin Falls-Cuyahoga Falls intercounty highway No. 91.) 

I am herewith returning without approval transcript of proceedings of the 
board of county commissioners of Cuyahoga county, Ohio, and of the other officers 
therein designated relating to the above bond issues. This improvement was in
itiated by the filing of a petition signed by 51 per cent of the property owners to 
be assessed for the cost and expense of the improvement, and for the most part 
said transcript indicates proceedings by the board of county commissioners of said 
county for the improvement of the road in question, under the provisions of chap
ter 6 of the Cass highway law relating to the matter of road construction and im
provements by the county commissioners, and the bond forms covering said pro
posed issues, which are made a part of the transcript, specifically recite that said 
bonds are issued under the provisions of section 6929 General Code, enacted as part 
of chapter 6 of the Cass highway la'Y. 

In a resolution of the board of county commissioners under date of August 2, 
1916, the cost and expense of said improvement is apportioned in the manner in
dicated by the following language: 

"Be it further resolved, that the county of Cuyahoga shall assume and 
pay $74,844.58, as its portion of the cost and expense of said improvement, 
of which amount the state has agreed to pay $24,000. That the trustees 
of Solon township shall pay $10,836 as its portion of the cost and expense 
of said improvement, and that the property fronting and abutting thereon 
shall pay $14,450, as their portion of the cost and expense of said im
provement." 

Aside from the amount which, according to this resolution, is to be contributed 
by the state toward the cost and expense of the improvement, the cost and expense 
thereof is apportioned according to the provisions of paragraph 3 of section 6919 
General Code, it appearing from the transcript that the sum of $10,836.00 appor
tioned to Solon township was agreed upon by the trustees of said township and 
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the board of county commissioners as the amount to be paid by said township 
toward the cost and expense of the improvement. 

In answer to a communication from me with respect to the purpose and au
thority of the conte.mplated action of the state in contributing $24,000.00 towards the 
cost and expense of this improvement I was advised by the board of county com
missioners of said county by letter written on their behalf by one of the assistants 
of the prosecuting attorney of said county, that it was the intention of the board 
of county commissioners to cover the amount of said bond issue-and I assume 
the amount to be paid by Solon township as well-into the county treasury there 
to be at the command of the state highway commissioner who, I am advised, is to 
conduct said improvement. The reason for the unusual procedure here adopted is 
stated in said communication above referred to as follows: 

"In explanation as to why provisions of the state highway law with ref
erence to assessments were not followed from the inception of this im
provement, it may be stated that in the opinion of the commissioners, ben
efits conferred upon the abutting property by this improvement are consid
erably in excess of the ten per cent which the state highway law permits to 
be assessed against abutting property, and in order that the proportion as
sessed upon the real estate abutting upon this improvement may be equitable 
in comparison with the assessment in this county on real estate abutting 
upon other similar improvements, the board in this improvement has pro
ceeded to levy the assessment under the provisions of the county law." 

Section 1214 General Code, the same being part of chapter 8 of the Cass law 
relating to the construction and improvement of roads by the state highway de
partment, provides for the proportion of the cost and expense of constructing in
tercounty highways improved by the state highway commissioner under said chap
ter, and with respect to the amount to be assessed upon the owners of property 
benefited by said assessment, provides as follows: 

"Ten per cent of the cost and expense of the improvement, excepting 
therefrom the cost and expense of bridges and culverts, shall be a charge 
upon the property abutting on the improvement, provided the total amount 
assessed against any owner of abutting property shall not exceed thirty
three per cent of the valuation of such abutting property for the purposes 
of taxation." 

The township trustees shall apportion the amount to be paid by the owners of 
abutting property according to the benefits accruing to the owners of land so 
located. 

Assuming both bond issues to be under the authority of section 6929 General 
Code, I am quite clearly of the opinion that bonds may be issued under the authority 
of this section for the purpose of paying the cost and expense only of the road 
improvements conducted by the board of county commissioners, and that for this 
reason the board of county commissioners of Cuyahoga county was without au
thority to issue bonds under the authority of this section to pay any part of the 
cost and expense of an improvement to be conducted by the state highway com
missioner; it appearing that with respect to improvements of intercounty highways 
conducted by the state highway commissioner special authority is granted to the 
board of county commissioners to issue bonds covering the shares of the cost and 
expense of such improvements to be paid by the county, township, and property 
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owners assessed, respectively. This authority is granted by the provisions of sec
tion 1223 General Code. 

Taking the proceedings as a whole, I do not think it can be fairly said that 
this was an issue of bonds under section 1223 General Code, and if they were to be 
so considered it is clear that the $14,500.00 bond issue would have to be consid
ered defective from that view-point for the reason that the assessments in antici
pation of which said bonds are issued are illegal as being in excess of the amount 
permitted by statute, and being laid and certified by the board of county commis
sioners instead of township trustees, as required by the provisions of section 1214 
General Code as said section read at the time said assessments were made and 
certified. 

As before indicated, however, there is not enough in this transcript to sup
port either of these issues as issued under authority of section 1223 General Code. 
Outside of the recitals contained in certain proceedings of the board of county 
commissioners there is nothing to show any application for state aid on the part of 
the county commissioners for the improvement of this road, nor any approval of 
such application by the state highway commissioner. Moreover, there is nothing 
in the transcript which indicates any right on the part of the county commissioners 
to issue bonds in the aggregate for a sum to exceed fifty per cent of the estimated 
cost of the improvement. In other words, there is nothing in the transcript to . 
show that as to this improvement the state is not obliged on the approval of the 
application for state aid to pay fifty per cent of the cost of the improvement. The 
transcript leaves us in the dark on these questions. 

However, .I am considering these bond issues as the same evide"i1tly were con
sidered by the board of county commissioners, to wit: As issues under the author
ity of section 6929 General Code, and I am disapproving said bond issues for the 
reasons above indicated, that I am of the opinion that the board of county com
missioners has no authority to issue bonds under these sections for any other pur
pose than to pay for improvements conducted by it. 

However, I would concede that lawyers might honestly disagree as to the 
legality of these bond issues, and for this reason I suggest that you rescind your 
previous resolution generally, providing for the purchase of these bonds, rather 
than upon the particular grounds of the illegality of the issues as found by this 
department, this to the end that county officials may not be embarrassed in offering 
said issue to other persons who may desire to purchase the same. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11eral. 
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694. 

COUNTY SURVEYOR-:\IOXEY PAID TO SAID OFFICIAL-FOR USE OF 
HIS OWN AUTOMOBILE-UPON VOUCHERS REPRESENTING THAT 
l\IACHINE HAD BEEX HIRED-l\1A Y BE RECOVERED. 

The cotmty sur.;e3•or presented expense accounts to the county comnnsszoners 
representing that lte had paid certain sums daily for automobile hire to a certain 
garage owner when in fact lte lz<ld not paid such garage owners an}•thing for such 
hire, but had used his OWII machine and tl1at of his daughter in his official work. 
HELD: That the money paid on such vouchers be recovered by the county in an 
action by the prosecuting attorney. 

CoLUMBUS, OHIO, October 15, 1917. 

Ho:-<. JoHN L. CABLE, Prosecuting Attorney, Lima, Ohio. 

DEAR SIR :-I have your letter of September 19, 1917, as follows: 

"For more than a year last past, the former county surveyor or high
way superintendent has been presenting his expense account as such for 
payment, a portion of one being as follows: 

July 12-To auto hire (A. Bros.) Bucyrus, Elida and the Spencerville 
roads, with grading outfits------------------------------------- $4 00 

July 13-To auto hire (A. Bros.) Spencerville and the Delphos and 
the Bucyrus roads, 31h hours----------------------------------- 3 50 

July 14-To aut0 hire (A. Bros.) St. Johns, Lima-Lafayette and the 
Bucyrus roads with grading outfits----------------------------- 4 00 

July 16--To auto hire (A. Bros.) Spencerville and to the Star Iron 

\Vorks --------------------------- ---------------------------- 3 50 
These expense accounts represent that the former surveyor had paid 

A. Bros. one dollar per hour for the use of A.'s machine, and it was so 
represented to the county commissioners and county auditor. X o record 
was made in any statement presented to the county auditor that the sur
veyor had used his own car or the car of his daughter. 

The real facts, however, are as follows: The above A. Bros. own a 
garage in this city. The former surveyor purchased a Cadillac automobile 
for himself and had one of the A. Brothers apply and obtain a state license 
for this car in Armstrong's name. The former county surveyor also kept 
another car in this garage, owned by his daughter. 

His Cadillac automobile was used exclusively for county business. 
The A. Bros .. made out two statements of expenses, one to the surveyor, 
representing that they had furnished their own automobile to the surveyor 
at one dollar per hour and the second, also to the county surveyor, for 
gasoline, oil, repairs and the expenses of a driver per hour. The surveyor 
would then charge the county one dollar per hour for the use of the ma
chine and pay A. Bros. only for gasoline, oil, repairs, tires and time for the 
driver and the like, and keep the difference. 

The surveyor would also use his daughter's machine and charge the 
county one dollar per hour for its use and he himself would drive it. For 
example, on the 12th, as above shown, the surveyor's car was used three 
hours and the daughter's car was used one hour; on the 13th the surveyor's 
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car was used two and one-half hours and the daughter's car one hour; 
the 14th the surveyor's car was used three hours and the daughter's car 
one hour; on the 16th, the same way. When a driver was furnished by 
A. Bros. he was used by the surveyor for field work when on the trip. 

The former surveyor claims he has saved the county from fifty cents to 
one dollar by using his own car or that of his daughter. 

I did not discover the above facts until a week ago and completed 
the investigation today. Neither the auditor nor the county commissioners 
knew that the surveyor was using his own car or that of his daughter, 
but had supposed, as shown by the bills, that the surveyor was renting the 
automobile from A. Bros. 

I have instructed the auditor not to pay any pending expense accounts 
of the surveyor until hearing from you. 

The total amount of charges during the last year has amounted to 
more than $600.00. 

I call your attention to the fact that the Cass highway law, section 7181 
General Code, provides : 

'In addition thereto the county highway superintendent and his as
sistants when on official business shall be paid out of the county treasury 
their actual necessary traveling expenses, including livery, board and lodg
ing.' 

I also call your attention to the fact that the same section, as amended, 
under the White-Mulcahy law, specifically excludes the payment by the 
county of the traveling expenses, including livery, board and lodging of 
the county highway superintendent. 

Section 7200 General Code, however, provides : 

'The county commissioners may also at their discretion, purchase, hire 
or lease· automobiles, motorcycle, or other conveyances and maintain the 
same for the use of the county surveyor and his assistants when on offi
cial business.' 

"I am familiar with the opinion of your predecessor found on page 
eleven, volume 1, 1916, Attorney-General's Reports and also with the opin
ions found in volume II, 1915, Attorney-General's Reports, pages 1276 and 
1592, respectively, and 1913 Reports, page 1155." 

After stating the above facts you inquire: 

"Kindly advise if a county surveyor had the right under the Cass 
highway law, and has the right under the present law, to use his own auto
mobile for county business and charge the county for its use on time or 
mileage basis, also, under the above state of facts, if the former surveyor 
may retain the money he has so drawn, or any part of it; also if he is 
entitled to be paid for the balance of his expense accounts." 

Section 7181 of the General Code, as found in the Cass highway law, read m 
part: 

"The county surveyor shall be the county highway superintendent. The 
county surveyor shall give his entire time and attention to the duties of his 
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office and shan receive an annual salary to be computed as follows: * * 
In addition thereto, the county highway superintendent and his assistants, 
when on official business, shall be paid out of the county treasury, their 
actual, necessary traveling expenses, including livery, board and lodging. 

* * * *" 

Interpreting this section of the General Code, former Attorney-General Tur
ner, in an opinion found in the Opinions of the Attorney-General, 1916, Vol. I, 
page 11, held: 

"If the county highway superintendent is the owner of an automobile 
and uses the same exclusively in his work, as such superintendent, the rea
sonable and necessary expense of maintaining the same may be paid to him. 
If the automobile is used both for public business and for private purposes, 
a division of the expense of maintaining the same should be made, which 
division may be on a mileage basis, or an arrangement may be made involv
ing the payment to the superintendent of a reasonable rate per mile cov
ered by the automobile while used on public business, which rate must not 
incltide any item of compensation for the use of the automobile." 

Mr. Turner said in part: 

"In other words, while the county commtsstoners or county highway 
superintendent may not, under the law, purchase an automobile for the use 
of t_he county highway superintendent, and pay for the same from public 
funds, and while the county highway superintendent, being charged with 
the duty of providing himself with transportation when engaged on official 
business may not deal with himself and include in his expense accounts 
compensation for the use of his own automobile, yet if the county highway 
superintendent is the owner of an automobile and uses the same in trav
eling about the county on official business, he may include in his expense 
accounts and the county commissioners may allow to him the actual and 
necessary expenses incident to the maintenance and operation of the auto
mobile during the time the same is used in the public business of the 
county." 

I agree with my predecessor that under the Cass highway law the county high
way superintendent could include in his expense account his actual and necessary 
expenses incident to the maintenance and operation of his own automobile used 
in his official duties but could not include in such expense account any item of 
compensation for the use of such automobile. Under the present law the power 
to contract for auto service has been taken from the county surveyor and is now 
lodged in the county commissioners, as provided by section 7200 G. C., 107 0. L. 
115, which reads in part: 

"* * * The county comm1ss1oners may also at their discretion pur
chase, hire or lease automobiles, motorcycles or other conveyances and 
maintain the same for the use of the county surveyor and his assistants 
when on official business. * * *" 

On September 19, 1917, this department rendered an opinion, N"o. 631, in which 
it was held: 
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"The county commissioners may enter into a contract for the hire of 
a machine owned by the county surveyor for the use of said surveyor and 
his assistants in the performance of their official duties." 

However, as I view the case you present, an answer to these questions will 
not assist in determining whether the payment of the voucher referred to is au
thorized. 

It will be noted that these vouchers purport to cover expenses incurred by the 
county surveyor or county highway superintendent in hiring automobiles from a 
certain garage. Your statement of facts shows that no such expense was ever in
curred by such county surveyor. Tl}erefore, the vouchers presented were fraudu
lent and now that payment has been made the only question remaining is, can this 
money be recovered by the county. 

In 11 Cyc, page 597, it is stated: 

"A county may recover back money paid on claims audited and allowed 
by the board if the allowance was made through fraud or mistake of fact." 

Section 2921 General Code reads as follows : 

"Upon being satisfied that funds of the county, or public moneys in 
the hands of the county treasurer, or belonging to the county, are about 
to be or have been, misapplied, or that any such public money have been 
illegally drawn, or withheld from, the county treasury, or that a contract 
in contravention of law has been, or is about to be entered into, or has 
been or is being executed, or that a contract was procured by fraud or 
corruption, or that any property, real or personal, belonging to the county 
is being illegally used or occupied, or is being used or occupied in viola
tion of contract, or that the terms of a contract made by or on behalf of 
the county are being or have been violated, or that money is due the 
county, the prosecuting attorneys of the several counties of the state may 
apply, by civil action in the name of the state, to a court of competent 
jurisdiction, to restrain such contemplated misapplication of funds, or the 
completion of such illegal contract not fully completed, or to recover, for 
the use of the county all public moneys so misapplied or illegally drawn 
or withheld from the county treasury, or to recover, for the benefit of the 
county, damages resulting from the execution of such illegal contract, or 
to recover, for the benefit of the county, such real or personal property so 
used or occupied. or to recover, for the benefit of the county, damages re
sulting from the non-performance of the terms of such contract, or to 
otherwise enforce it, or to recover such money due the county." 

This section clothes the prosecuting attorney with power to recover back money 
illegally drawn from the county treasury. 

Vindicator Printing Company v. State, 68 0. S., p. 362. 

In view of the foregoing, I would advise you that the money heretofore paid 
out of the county treasury to the surveyor in question covering vouchers such as 
you set out herein, can be recovered in an action brought by the prosecuting at
torney for that purpose and that no such vouchers should in the future be paid. 
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If the county commissioners should contract with the county surveyor under 
the present law for the use of the surveyor's machine, such contract would, as 
above stated, be legal, and payment to the surveyor for the use of such machine 
would be authorized thereunder. Very truly yours, 

]OSEPH :\lcGHEE, 
A ttomey-Ge11eral. 

695. 

LEGAL SETTLEMENT-GAINED BY PERSON WHO HAS RESIDED IN 
COUNTY l\IORE THAN TWELVE MONTHS WITHOUT SECURIXG 
RELIEF UNDER LAW FOR RELIEF OF POOR. 

A yotmg man, crippled and deaf, was brought into Ohio by two friends, a man 
and his wife, a11d cared for as one of their own children. Because of his tmfor
tunate condition this young man lacked the knowledge of human affairs possessed 
by ordinary people, but is not feeble minded or insane. Held: That inasmuch as 
the facts showed this young man capable of making a- choice of residence and, in-· 
asmuch as he was brought to Ohio by his friends in perfect good faith, he gained 
a legal settlement in the township and county in which he livecf with these people 
for fifteen consecutive months. This even though he did not support hinr.self but 
was supported by his friends. · 

CoLUMBUS, OHIO, October 15, 1917. 

HaN. ]. H. :MusSER, Prosecuting Attorney, Wapakoneta, Ohio. 

DEAR SIR :-I have your letter of September 27, 1917, as follows: 

"I have your opinion X o. 657, in reply to my letters of August 11 and 
September 18, 1917, and after reading the opinion I see that all of the facts 
have not properly been placed before you. \Vhile this young man is men
tally deficient to some extent, he is not an idiot, neither is he insane. I 
have a statement from a reputable physician, who knows the young man, 
to the effect that he could not be classed either as an idiot or an insane 
person. 

The young man is deaf and is also a cripple, and because of these in
firmitives he lacks the knowledge of human affairs that ordinary people 
have, but his knowledge and understanding is such that he could not be 
classed as an idiot. For this reason I think that that part of your opinion 
in which you say that his place of residence would be that of his mother 
would not be cor"rect, and as he was an inmate of the Tippecanoe county, 
Indiana, infirmary after he arrived at the age of twenty-one years, and being 
neither an idiot or an insane person, my view of the matter is that his 
proper place of residence would be Tippecanoe county, Indiana. 

With the additional facts set forth herein I wish you would give me 
your further opinion as to the place to which this young man ought to be 
transported. The last that ever was heard of his mother was that she was 
some place in Ohio." 

In the opinion you refer to I held that the young man in question could not 
gain a legal settlement in Ohio in his own right, but that his settlement was de-
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rived from his mother and that she must be located before his place of settlement 
could be determined. This on the ground that an idiot cannot gain a settlement in 
Ohio in his own right, since in order to gain a settlement in a township, under 
our poor laws, the fact of residence is not sufficient, unless attended with the in
tention, on the part of the resident, of making such township his place of abode. 
Henrietta Twp. v. Oxford Twp., 2 0. S. 32. 

I also advised that under section 2544 G. C. this young man could be cared 
for in the county infirmary of your county until his mother can be located. This 
because of the fact that section 2544 G. C. provides for admission into the in
firmary of not only those persons who have a legal settlement in the county, but also 
those persons whose settlement is unknown, or who have no legal settlement in the 
state. 

You now advise me that this young man is not insane and is not an idiot. You 
say: 

"While this young man is mentally deficient to some extent, he is not 
an idiot, neither is he insane. I have a statement from a reputable phy
sician who knows the young man, to the effect that he could not be classed 
either as an idiot or an insane person. The young man is deaf and is also 
a cripple, and because of these infirmities he lacks the knowledge of human 
affairs that ordinary people have, but his knowledge and understanding is 
such that he could not be classed as an idiot." 

Section 3477 G. C. reads : 

"Each person shall be considered to have obtained a legal settlement in 
any county in this state in which he or she has continuously resided and 
supported himself or herself for twelve consecutive months, without relief 
under the provisions of law for the relief of the poor, subject to the fol
lowing exceptions : 

First. An indentured servant or apprentice legally brought into this 
state shall be deemed to have obtained a legal settlement in the township 
or municipal corporation in which such servant or apprentice has served his 
or her master or mistress for one year continuously. 

Second. The wife or widow of a person whose last legal settlement 
was in a township or municipal corporation in this state, shall be considered 
to be legally settled in the same township or municipal corporation. If 
she has not obtained a legal settlement in this state, she shall be deemed to 
be legally settled in the place where her last legal settlement was previous 
to her marriage." 

In 30 Cyc., page 1083, it is stated : 

"An insane person or idiot cannot acquire a settlement in any place by 
virtue of acts requiring his own volition. * .:. * If the mind is diseased 
to such an extent as to deprive the person of volition, free-will, and power 
of choice, or deprive him of self control as to matters involved in a choice 
of settlement, this is sufficient." 

In Westmore v. Sheffield, 56 Vt. 239, the court, in passing upon the question of 
legal settlement of Daniel Leland, said : 

"If Daniel was an idiot he could acquire no .settlement by residence, 
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because he was incapable of forming an intent to live anywhere. But the 
defendant's evidence tended to show he was above an idiot, and had suf
ficient mental capacity or power to form an intention and to have a choice 
and desire as to his place of abode. We think if he had that degree of 
mind and went to W estmore to live voluntarily, as a matter of choice, and 
without compulsion, and so resided there for the required period without 
assistance from any town, he thereby acquired a settlement in vVestmore. 
If he fell short of this degree of mental capacity, his residence there 
availed nothing towards a settlement. Being a person of weak intellect 
he would naturally rely upon and be influenced and controlled in making 
a choice of re~idence by his friends, but this fact, as stated by Pierpoint, 
Ch. J., in Ludlow v. Landgrove, 42 Vt. 137, would constitute, of itself, 
no sufficient reason why his residence for the required time should not give 
him a legal settlement. If he was there under compulsion or restraint and 
against his wishes, then the essential quality of intent to live there was 
wanting. He was not there animo manendi. His being there was only the 
stay of a transient person analogous to an imprisonment without choice or 
purpose, as in the case of Brownington v. Charleston, 32 Vt. 411. The 
plaintiff's evidfnce tends to show that Daniel was taken by his brother 
to the latter's home in W estmore, and there supported until his sister and 
her husband took and supported him in the same way ; but this does not 
necessarily impart the idea of compulsion or exclude the idea of choice on 
Daniel's part. The case as presented does not show conclusively that while 
he resided in Westmore he did not do so freely, and of his own choice." 

In Inhabitants of Fayette v. Inhabitants of Chesterville 77 Maine, page 28, the 
_court approved the following charge to the jury: 

"To find that a person has capacity to acquire a settlement, within the 
meaning of the statute, you must find in the first place, that he had in
telligence enough to form and retain an intention with respect to his dwell
ing place; that he had a mind sound enough to give him· will and volition 
of his own, and such power and control over his mind and his action as 
to enable him to choose a home for himself; that he must have mental 
capacity sufficient to act with some degree of intelligent understanding with 
respect to the choice of his dwelling place, and to form some rational 
judgment in relation to it." 

It is suggested, however, that because the youth in question has been sup
ported by his friends, he has not "supported himself * * * for twelve con
secutive months, without relief under the provisions of law for the relief of the 
poor;" as provided in section 3477, above quoted. The authorities, however, lead 
to an opposite conclusion. 

In the case of Ridgefield v. Fairfield, 73 Conn. 47, it was held that: 

"A person 'maintains' himself without becoming 'chargeable' to the 
town within section 3288 of the general statutes, provided the town is put to 
no actual expense for his support. It is immaterial in such case that the 
person was supported in whole or in part by charity." 

The court said at page 51 : 

"The court charged, in substance, that if during her four years' resi
dence in Fairfield, Janes Coe was supported by herself or by her friends with-
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out aid from Fairfield, she had maintained herself without becoming charge
able to that town, within the meaning of the statute. The defendant ob
jects to this charge. It claims that if she was wholly or in part supported 
by friends she did not 'maintain' herself within the meaning of the statute. 
This claim overlooks or disregards the controlling words of the statute 
'without becoming chargeable to such town.' These words mean 'without 
subjecting the town to actual expense' for her support during the four years. 
Beacon Falls v. Seymour, 44 Conn. 210, 217; Norwich v. Saybrooj<, 5 id. 
384, 387. The fact that others may have gratuitously or otherwise con
tributed, wholly or in part, to her support, is of no consequence. Lebanon 
v. Hebron, 6 Conn. 45, 47; Colchester v. Lyme, 13 Conn. 274; Plymouth v. 
vVaterbury, 31 Conn. 515. Under the circumstances of this case, where no 
claim was made or apparently could be made, that the parties who con
tributed to Jane Coe's support in Fairfield were not acting in so doing in 
good faith, the charge in question was correct." 

From the facts submitted in this case it appears that this youth was brought 
into your county by his two friends in good faith, and with the sole intention 
of taking up a residence in such county. 

In view of the above authorities, and in the light of the information contained 
in your letter of September 27th, above quoted, I am of the opinion that the youth 
referred to in your communications has gained a legal settlement in your county 
and that he should now be admitted to your county infirmary as a county charge. 

696. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera/. 

OFFICES INCOMPATIBLE-MEMBER OF THE BOARD OF TRUSTEES 
OF PUBLIC AFFAIRS AND CLERK OF SAID BOARD. 

The officers of m-ember of. the board of trustees of public affairs of a village 
and clerk of the board of trustees of public affairs are i11compatible. 

CoLUMBUS, OHio, October 15, 1917. 

HoN. GEORGE C. VoN BESELER, Prosecuting Attomey, Painesville, Ohio. 

DEAR SIR :-1 have your letter of September 20, 1917, inquiring whether the 
offices of member of board of trustees of public affairs and clerk of board of 
trustees of public affairs are compatible. 

Sections 4357, 4360, 4361 and 4219 read: 

"Sec. 4357. In each village in which water works, an electric light 
plant, artificial or natural gas plant, or other similar public utility is sit
uated, or when council orders water works, an electric light plant, natural 
or artificial gas plant or other similar public utility, to be constructed, or 
to be leased or purchased from any individual, company or corporation, 
council shall establish at such time a board of trustees of public affairs for 
the village, which shall consist of three members, residents of the village, 
who shall be each elected for a term of two years." 
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"Sec.4360. The board of trustees of public affairs shall organize by 
electing one of its members president. It may elect a clerk, who shall be 
known as the clerk of the board of trustees of public affairs." 

"Sec. 4361. The board of trustees of public affairs shall manage, 
conduct and control the water works, electric light plants, artificial or nat
ural gas plants, or other similar public utilities, furnish supplies of water, 
electricity or gas, collect all water, electrical and gas rents, and appoint 
necessary officers, employes and agents. The board of trustees of public 
affairs may make such by-laws and regulations as it may deem necessary 
for the safe, economical and efficient management and protection of such 
works, plants and public utilities. Such by-laws and regulations when not 
repugnant to the ordinances, to the constitution or to the laws of-the state, 
shall have the same validity as ordinances. For the purpose of paying the 
expenses of conducting and managing such water works, plants and 
public utilities1 of making necessary additions thereto and extensions 
thereof, and of making necessary repairs thereon, such trustees may 
assess a water, light, power, gas or utility rent, of sufficient amount, in 
such manner as they deem most equitable, upon all tenements and prem
ises supplied with water, light, power, or gas, and, when such rents are not 
paid, such trustees may certify the same over 1:o the auditor of the county 
in which such village is located to be placed on the duplicate and collect 
as other village taxes or may collect the same by :tctions at law in the 
name of the village. The board of trustees of public affairs shall have the 
same powers and perform the same duties as are possessed by, and are 
incumbent upon, the director of public service as provided in sections 3955, 
3959, 3960, 3961, 3964. 3965, 3974, 3981, 4328, 4329, 4330, 4331, 4332, 4333 
and 4334 of the General Code, and all powers and duties relating to water 
works in any of these sections shall extend to and include electric light, 
power and gas plants and such other similar public utilities, and such 
boards shall haYe such other duties as may be prescribed by law or ordi
nance not inconsistent herewith." 

"Sec. 4219. Council shall fix the compensation and bonds of all officers, 
clerks and employes in the village government, except as otherwise pro
vided by law. All bonds shall be made with sureties subject 'to the ap
proval of the mayor. The compensation so fixed shall not be increased 
or diminished during the term for which any officer, ·clerk or employe 
may have been elected or appointed. l\Iembers of council may receive 
as compensation the sum of two dollars for each meeting, not to exceed 
twenty-four meetings in any one year." 

On April 25, 1910, former Attorney-General U. G. Denman rendered an opin
ion, found in the Annual Report of the Attorney-General, 1910-1911, page 1020, 
in which he held that a member of the board of health could not act as clerk of 
such board and receive a salary therefor. In that opinion ~Ir. Denman said 
that a member of the board could not ·be elected secretary because of "the para
mount principle of public policy that prohibits a member of an administrative 
board from holding a salaried position under the authority of such board." 

On January 26, 1915, former Attorney-General Turner rendered an opinion 
in which he held. 

"A member of the board .of sinking fund trustees of a city cannot be 
selected as secretary of said board and draw· a salary fixed by ordinance 
of council for services of such secretary." 
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Mr. Turner gave two reasons for this conclusion: First, that there was a 
certain specific statutory duty resting upon the secretary of the board, which 
made his office a check upon the board itself and then gave the following addi
tional reason : 

"A further and additional reason why the two offices are incompati
ble is not only that the one may be a check upon the other but that it 
would be against public policy for a member of an administrative board 
to hold a salaried position under the authority of such board, unless ex
pressly authorized so to do. This matter was considered in a somewhat 
similar case by Hon. U. G. Denman, the then attorney-general, under date 
of April 25, 1910. * * * Although in the case considered by Mr. Den
man the board fixed the salary of its secretary whereas in the case in 
question said salary is fixed by ordinance of council, yet after a careful 
consideration of the opinion hereinbefore mentioned, I agree with Mr. 
Denman relative to the question of public policy." 

An examination of our statutes will disclose the fact that in a number of in
stances the legislature has given its express consent to the appointment or election 
of a member of a board as its secretary or clerk, and it would seem that, inasmuch 
as they have done this, they meant to withhold such consent in all other cases. 

For this reason, and on the authority of the position taken by this department 
in the past, as above outlined, I would advise you that the offices of member 
of the board of trustees of public affairs of a village and the clerk of the 
board of trustees of public affairs are incompatible. 

697. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COSTS-IN CASE WHEN TAXPAYER HAS RECOVERED FINAL JUDG
MENT IN HIS FAVOR AND HAS BEEN ALLOWED COSTS AND 
REASONABLE ATTORNEY FEE-HOW PAID. 

The costs of a ta.~payer, who has recovered a final judgment in his favor 
tmder the provisions of section 4316 G. C., and has been allowed his costs including 
a reasonable attorney fee, are a part of the ji11al judgment and together with the 
costs of the municipal corporation, unless the latter have been previously paid 
by the municipality, are to be paid by the trustees of the sinking fund out of funds 
in their hands in accordance ·with the provisions of section 4517 G. C. 

There is no authority to pay the costs, including attorney fees, which have been · 
assessed against the city in a taxpayer's suit in regard to a bond issue, out of the 
proceeds of said bond issue. 

CoLUMBUS, OHIO, October 15, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication in which you request my opinion 
upon the following matter: 

"We are in receipt of a letter from the city auditor of Zanesville, Ohio, 
under date of July 24, 1917, as follows: 

'In 1916 the city council issued bonds in the sum of $20,000.00 to re-
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habilitate the market house under an emergency ordinance, on account of 
the market house being partly destroyed by fire in December, 1912. 

The ordinance to issue these $20,000.00 market house repair bonds 
was passed by council after an initiative ordinance had been filed by the 
people to erect a combination city hall and market house by the issue of 
$75,000.00 bonds, and before the people had a chance to vote on the initia
th·e petition. 

The service director after the $20,000.00 bonds were sold and money 
in the fund entered into a contract to rehabilitate the market house, and 
then a taxpayer's suit was begun to enjoin the expenditure of money un
der this contract, and the court of appeals found in favor of the taxpayer 
and perpetually enjoined the contractor and the city from going ahead 
under the contract, and the court order provided that the city should pay 
all costs in the cases in the common pleas and appeals courts with attorney 
fees in the sum of $350.00. 

Should these costs, including the attorneys' fees, be paid from the 
general sinking fund, or should they be paid from the proceeds of the 
$20,000.00 market house· repair bond issue?' 

We call your attention to section 4316 G. C., relative to the costs and 
attorney fees in a taxpayer's suit, also to the provisions of section 4517 
G. C., relative to the payment of judgments by the trustees of the sinking 
fund, and we most respectfully ask you the following: 

1. Should same be paid by the sinking fund trustees as a judgment? 
2. Could such costs and attorney fees be paid from the proceeds of 

the bond issue in question?" 

Section 4517 G. C. provides: 

"The trustees of the sinking fund shall have charge of and provide 
for the payment of all bonds issued by the corporation, the interest ma
turing thereon and the payment of all judgments final against the cor
poration, except in condemnation of property cases. They shall receive 
from the auditor of the city or clerk of the village all taxes, assessments 
and moneys collected for such purposes and invest and disburse them in 
the manner provided by law. For the satisfaction of any obligation under 
their supervision, the trustees of the sinking fund may sell or use any 
of the securities or money in their possession." 

The foregoing section vests the trustees of the sinking fund of a municipal 
corporation with the power and charges them with the duty of paying all final 
judgments against the corporation except in condemnation cases. 

Section 11582 G. C. defines a judgment as "the final determination of the 
rights of the parties in action," and also contains the provision: 

"A direction of a court or judge, made or entered in writing and not 
included in a judgment, is an order." 

Section 4316 G. C. reads: 

"If the court hearing such case is satisfied that the taxpayer had 
good cause to believe that his allegations were well founded, or if they 
are sufficient in law, it shall make 'such order as the equity and justice of 
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the case demand. In such case the taxpayer shall be allowed his costs, 
and, if judgment is finally ordered in his favor, he may 'be allowed as 
part of the costs a reasonable compensation for his attorney." 

This section vests the taxpayer with the right ·of allowance of his costs, if he 
is successful in his suit, and also permits the court in its discretion to allow hinr 
a reasonable compensation for his attorney as 'part of his costs. 

Section 3026 G. C. provides in part : 

"On the rendition of judgment, in any cause, the costs of the party 
recovering, together with his debt or damages, shall be carried into his 
judgment, and the costs of the party against whom judgment is rendered 
shall be separately stated in the record, or docket entry." 

This section makes the costs recovered by the successful party a part of his 
judgment and provides that the costs of the unsuccessful party shall be separately 
stated in the record or docket entry. 

Section 3027 G. C. reads : 

"The clerk or justice of the peace, issuing execution for such judg
ment, shall ·indorse thereon the amount of the costs of the party con
demned, which costs shall be collected by the officer to whom such writ is 
directed, in the same manner and at the same time as the judgment 
mentioned in the execution." 

This section provides in effect that when an execution is issued on a judgment, 
including the costs of the successful party, the costs of the condemned or un
successful party shall be endorsed on the writ and collected in the same manner 
and at the same time as the judgment mentioned in the execution. 

It seems to follow, from the provisions contained in this section, that it was 
the intention of the legislature to have the costs assessed against the unsuccessful 
party collected in the same manner and at the same time as the judgment which 
includes the costs of the successful party. It is true that as far as the trustees 
of the sinking fund of the municipality are concerned no execution will be issued 
against them since that would not be the proper way to enforce the judgment. 
However, when sections 3026 and 3027 are taken in connection with each other, 
it would seem that the conclusion is inevitable that both kinds, of costs therein 
mentioned are to be collected against the unsuccessful party in the same way. As 
is stated in your communication, the court has assessed all of the costs against the 
municipal corporation and has rendered judgment in favor of the taxpayer for all 
of his costs including an attorney fee in a certain amount. There does not seem 
to be any doubt from the facts but what a final judgment has been rendered 
against the municipal corporation and, hence, the requirement contained in section 
4517 G. C. that the judgment must be final is net. 

In answer to your first question, then, I advise you that the costs of a tax
payer, who has recovered a final judgment in his favor under the provisions of 
section 4316 G. C. and has been allowed his costs including a reasonable attorney 
fee, are a part of the final judgment and, together with the costs of the municipal 
corporation, unless the latter have been previously paid by the municipality, are 
to be paid by the trustees of the sinking fund out of funds in their hands in 
accordance with the provisions of section 4517 G. C. 
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Your second question inquires whether the costs, including attorney fees, in 
the particular case could be paid from the proceeds of the bond issue in question. 

Section 5654 G. C., as amended 103 0. L., 521, is in point and provides: 

"The proceeds of a special tax, loan or bond issue shall not be used 
for any other purpose than that for which the same was levied, issued or 
made, except as herein provided. When there is in the treasury of any 
city, village, county, township or school district a surplus of the proceeds 
of a special tax or which is not needed for the purpose for which the tax 
was levied, or the loan made, or the bonds issued, all of such surplus shall 
be transferred immediately by the officer, board or council having charge 
of such surplus, to the. sinking fund of such city, village, county, town
ship or school district, and thereafter shall be subject to the uses of such 
sinking fund." 

The express inhibition is contained in the section to the effect that the proceeds 
of a bond issue shall not be used for any other purpose than that for which the 
same was issued, except as therein provided. The exception contained in the 
section provides that when there are proceeds of a bond issue which cannot be 
used or are not needed for the purpose for which the bonds were issued, all of 
such surplus shall be transferred immediately by the council having charge of same 
to the sinking fund of such city and shall thereafter be used for sinking fund 
purposes. 

In the facts as set forth in your communication the statement is made that 
these bonds were issued for the purpose of rehabilitating the market house of the 
city of Zanesville, and that later on a larger bond issue was had for the purpose 
of building a new market house, and that in consequence of said latter act the 
court held that the city was not authorized to expend the funds derived from the 
first issue of bonds for the repair of the old market house. 

The bonds being issued for the purpose of providing funds for repairing and 
rehabilitating the market house, it could not be said that these funds could be 
used for the purpose of paying any costs, including attorney fees, which might be 
assessed against the city by reason of a taxpayer's suit in regard to said bond 
issue, since this purpose would be something altogether different from the purpose 
for which the bonds were issued. 

In view of the court's holding, then, funds derived from the twenty thousand 
dollar bond issue cannot be used for the purpose for which said bonds were issued 
and, hence, in accordance with the provisions of section 5654 G. C. whatever sur
plus remains from the proceeds of said bond issue should be transferred to the 
sinking funds to be used for sinking fund purposes. 

I therefore advise you that there is no authority to pay the costs, including 
attorney fees, which have been assessed against the city in a taxpayer's suit in 
regard to said bond issue out of the proceeds of the bond issue in question. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-General. 
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698. 

STREET IMPROVEMENT-WHAT RESOLUTION OF XECESSITY :.\WST 

CONTAIN RELATIVE TO MATERIAL TO BE USED-WHAT ORDI

NANCE M.UST CONTAIN-ALTERNATIVE BIDS-RIGHT OF SERV
ICE DIRECTOR TO SELECT MATERIAL. 

(1) It is good practice for the council of a city in passing a resolution of 
11ecessity providing for a street improvement to have said resolution contain a 
statement of the materials which may be used in said. improvement, although it is 
not required to be set forth therein unless it becomes necessary so to do in deta
mining the general nature of the improvement. However, the plans, specifications 
and estinwtes which are required to be approved in the resolution of necessity 
should refer to the several ki1tds of materials which may be used in making such 
improvement. 

(2) That in passing its legislation for a street improvement on the assess
ment plan council nwy spectfy several kinds of material that may be bid ttPon for 
said improvement in the alternative, and leave the selection of the particular' 
material to be used to the determination of the proper administrative officials of 
the city. 

(3) That the director of public service, in the event the contract is for five 
hundred dollars or less, is authorized, in pursuance of the provision contained in 
the ordinance of council determining to proceed with the improvement that several 
kinds of material may be bid upon in the alternative, to select the particular ma
terial that will be used from the list set forth in the ordinance, and to enter into 
a contract for same without any furither action on the part of council; and that the 
action of said director in making said selection amounts only to the performance 
of a ministerial act and does not involve the exercise of delegated legislative power 
on his part. However, if said contract is for an amormt in excess of five hutzdred 
dollars, same should be awarded only on approval of the board of control, which 
shall direct the director of public service to enter into said contract as provided 
in uction 4403 G. C. 

CoLUMBUS, Omo, October 15, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your communication in which you submit for my opinion 

the following request: 

"We call your attention to the provisions of Sec. 3815 G. C., that the 
resolution of necessity shall determine the general nature of a special 
assessment improvement, also that such resolution shall approve the plans, 
specifications, estimates and profiles for the proposed improvement; also 
to the form of such resolution giving as an illustration, on page 266 of 
Ellis's Municipal Code, fifth edition, you will notice that section 1 of 
this resolution provides for the general nature of the improvement, ma
terial to be used, etc. 

Question: Can council pass a resolution of necessity for a special 
assessment paving improvement, omit in such resolution the material to be 
used for such paving, or can council legally insert in such resolution to be 
paved with brick, wood blocks or asphalt, and after the bids have been 
received, determine the class of material to be used, or leave it to the 
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discretion of the service director, or must such material be determined 
in ad,·ance and so set forth in the resolution of necessity?" 

Section 3814 G. C. provides: 

"When it is deemed necessary by a municipality to make a public im
provement to be paid for in whole or in part by special assessments, 
council shall declare the necessity thereof by resolution, three-fourths of 
the members elected thereto concurring, except as otherwise herein pro
vided. Such resolution shall be published as other resolutions, but shall 
take effect upon its first publication." 

Section 3815 G. C. as amended 107 0. L. 151, reads: 

"Such resolution shall determine the general nature of the improve
ment, what shall be the grade of the street, alley, or other public place 
to be improved, the grade or elevation of the curbs, and shall approve the 
plans, specifications, estimates and profiles for the proposed improvement. 
In such resolution council shall also determine the method of the assess
ment, the mode of payment, and whether or not bonds shall be issued in 
anticipation of the collection thereof. Assessments for any improvement 
may be payable in one to twenty installments at such time as council 
prescribes." 

Section 3825 G. C. provides: 

"If the council decides to proceed with the improvement, an ordinance 
for the purpose shall be passed. Such ordinance shall set forth specifically 
the lots and lands to be assessed for the improvement, shall contain a 
statement of the general nature of the improvement, the character of the 
materials which may be bid upon therefor, the mode of payment therefor, 
a reference to the resolution theretofore passed for such improvement 
with date of its passage, and a statement of the intention of council to 
proceed therewith in accordance with such resolution and in accordance 
with the plans, specifications, estimates and profiles provided for such 
improvement." 

Section 3834 G. C. provides : 

"When special assessments are made upon property for the construc
tion of an improvement, and several kinds of material have been named 
in the ordinance, or ordinances, providing therefor, and on which bids have 
been received for the construction of such improvements with any or all 
of such materials, such assessments shall be valid and binding assessments 
upon the property so assessed. In the construction of sewers, excepting 
main or district sewers, notice of the passage of the resolution therefor 
shall be made in the manner hereinbefore provided." 

Section 3815 G. C., which is cited in your communication, and section 3814 
G. C. have reference to the preliminary resolutions of the council of a municipality 
in making improvements, and provide, among other things, that council shall de
termine therein the general nature of the improvement and shall also approve 
the plans, specifications, estimates and profiles for the proposed improvement. 
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These sections do not provide specifically that the council shall set forth in the 
resolution the particular materials that may be used in the improvement, and unless 
it would be necessary to do so in describing the general nature of the improve
ment such action would not be required. However, the plans, specifications and 
estimates must, of necessity, refer to the materials that may be used in said im
provement, since without this reference they would not be comprehensive. It 
would follow, then, that by approving the plans, specifications and estimates in the 
resolution the council wquld thereby indicate the materials that may be used in the 
improvement. 

I am informed that it is the practice in municipalities over the state to set 
forth in the resolution in determining the general nature of the improvement the 
materials that may be used in said improvement, in addition to doing so by the 
approval of the plans, specifications and estimates. It would seem that the state
ment in the resolution of the materials that may be used would be good practice 
in the drafting of said resolution, and I would recommend such procedure. 

After the resolution provided for in sections 3814 and 3815 G. C. has been 
passed and the other steps provided for in sections not quoted have been taken, 
if the council decides to proceed with the improvement it is necessary then for 
the council, under the provisions of sections 3825 G. C., to pass an ordinance in 
which it determines to proceed with said improvement. Such ordinance must con
tain, among other things, a statement of the general nature of the improvement and 
the character of the materials which may be bid upon therefor. We have, then, the 
specific requirement with respect to the ordinance determining to proceed that the 
same shall contain a statement of the character of the materials which may be bid 
upon therefor, and, regardless of whether it is necessary to set forth that fact in 
describing the general nature of the improvement, it is necessary to have that pro
vision in the ordinance to proceed. In regard to the ordinance to proceed, then, 
the question is raised directly as to what it meant by the requirement that the 
character of the materials which may be bid upon shall be set forth therein. 

I take it from your communication that the question you have in mind is 
whether the materials which may be bid upon in the making of an improvement 
may be set forth in the alternative in the proceedings with reference to said im
provement, and if it is legal to describe the materials in the alternative, that you are 
desirous of knowing what officer or body of the city is vested with the authority 
to make the final selection as to the particular material to be used when it be
comes necessary to do so. 

Our supreme court in the case of Emmert v. City of Elyria, 74 0. S. 185, had 
before it for consideration the question as to what is meant by the statutory pro 
vision that the ordinance to proceed shall contain a statement of the general natnre 
of the improvement and the character of the materials which may be bid upon 
therefor. The holding of the court on this point is set forth in the first branch 
of the syllabus, which reads as follows : 

"A statement in an ordinance, providing for the improvement of a 
street by paving, that the paving material shall be asphalt, brick or other 
material as may thereafter be determine, meets the requirement of section 
55 of the municipal code (1536-215 Revised Statutes), that the ordinance 
shall contain a statement of the general nature of the improvement ami 
the character of the materials which may be bid upon therefor." 

It seems to follow clearly from the foregoing holding that the requirements 
of section 55 of the municipal code, now section 3825 G. C., have been met by the 
council of a municipality in deciding to proceed with the improvement of a street 
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when it provides in the ordinance that said street shall be improved with asphalt. 
or brick, or some other material. In other words, in view of this decision it seems 
to be undoubtedly true that a municipal council may set forth in the alternative 
in the ordinance providing for the improvement of a street what materials may he 
bid upon therefor. 

Section 3834 G. C., which is quoted above, is declaratory of this interpretatiO•l 
of the law, and provides that assessments made in pursuance of improvement leg
islation in which several kinds of material had been named in the ordinance or 
ordinances shall be valid and binding upon the property assessed. 

The situation then is that the council may provide in the ordinance to p~ oceed 
that several kinds of material may be used in the making of said improvement. 
It becomes necessary thereafter for some officer or officers of the city to make a 
selection as to what particular material out of the several kinds set forth in said 
ordinance shall be used in said improvement. In determining this question it is 
necessary to consider several sections of the General Code which refer to the 
powers and duties of the council and administrative officers of a city. 

Section 4325 provides, in part: 

"The director of public service shall supervise the improvement and 
repair of streets, avenues, alleys * * *." 

Section 4328 : 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than five hundred dollars. When 
an expenditure within the department, other than the compensation of 
persons employed therein, exceeds five hundred dollars, such expenditure 
shall first be authorized and directed by ordinance of council. When so au
thorized and directed, the director of public service shall make a written 
contract with the lowest and best bidder after advertisement for not less 
than two nor more than four consecutive weeks in a newspaper of general 
circulation within the city." 

S.): 

Section 4403 : 

"No contract in the department of public service or the department of 
public safety in excess of five hundred dollars ·shall be awarded except on 
the approval of the board of control, which shall direct the director of 
the appropriate department to enter into the contract. The members of 
the board shall prepare estimates of the revenue and expenditures of their 
respective departments to be submitted to the council by the mayor, as 
provided by law." 

Section 4211 (formerly section 123 of the municipal code, section 1536-618 R. 

"The powers of council shall be legislative only, and it shall perform 
no administrative duties whatever, and it shall neither appoint nor con
firm any officer or employe in the city government except those of its own 
body, except as is otherwise provided in this title. All contracts requmng 
the authority of council for their execution shall be entered into and 
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conducted to performance by the board or officers having charge of the 
matters to which they relate, and after authority to make such contracts 
has been given and the necessary appropriation made, council shall take 
no further action thereon." 

Vvith reference to the relation between the powers and duties of the council 
and the administrative officials of a city, after quoting section 123 oi the municipal 
code (section 4211 G. C.), our supreme court says, in the case of Akron v. Dob
son, 81 0. S. 66, at page 76 and 77: 

"Prior to the adoption of the municipal code of 1902, the city council 
was an administrative, as well as a legislative body, and one of the reforms 
contemplated by the adoption of the new code was to mak·~ its oo~ers 
legislative only. * * * The council provides the money for carrying 
on the government, either by a levy of taxes, or an issue of bonds, and tt 
is proper that it should have some control over the expenditureS: but con
sidering these sections in the light of the purpose of the r:ode we think 
their requirements are met by an ordinance making an appropriation and 
stating generally the purpose for which it is made, and authorizing the 
directors to enter into contracts to effect that purpose." 

In Emmert v. City of Elyria, supra, at page 195, in the opinion, it is said: 

"* * * under the code council is relieved of administrative matters 
and such duties are imposed on a board of public service. Section 55 of 
the (municipal) code (now section 3825 G. C.) provides that if council 
decides to proceed with the improvement an ordinance for the purpose 
shall be passed and that it shall contain a statement of the general nature 
of the improvement and the character of the materials thereof. It appears 
from the finding of facts that council determined that the paving material 
should be asphalt, brick or other materials as might thereafter be deter
mined. This meets the requirement of the statute." 

It is true that in the Elyria case the court does not state in the opinion or the 
syllabus what particular officer or body is to make this final selection; but when 
we consider in connection with the court's decision the provision of section 4211 
G. C. (formerly section 123 of the municipal code) that "all contracts requiring 
the authority of council for their execution shall be entered into and conducted to 
performance by the board or officers having charge of the matters to which they 
relate, and after authority to make such contracts has been given and the necessary 
appropriation made, counoil shall take no further actio11 thereon," we must con
clude that the court had in mind that the proper administrative officer or officers 
of the city were to make the selection from the several kinds of material set forth 
in the ordinance. In other words, it must have been the view of the court that 
the making of the particular selection of material from the several kinds author
ized to be bid upon was the performance of an administrative function to be 
exercised by the administrative officials of the city, since the passing of the ordi
nance to proceed with the improvement is the last action that council is authorized 
to take up to the time that the contract is let and awarded. 

However, the particular questions that are presented to me for my opinion 
were before the court for consideration in the case of Scott v. City of Hamilton, 
4 0. N. P. n. s. 1. At page 7 it was said by the court: 
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"\Vas there an illegal delegation of power of council to the board of 
public services in this ca;e in regard to the selection of material? 

The council passed what is called a determining ordinance, providing 
that this street might be paved with block asphalt, sheet asphalt, or brick. 
The board of public service advertised for bids upon these three ma
terials, and they selected the bid, andJ awarded the contract to the bidder 
for asphalt block." 

J\t page 9 the court further says: 

"Now the question in this case is whether council has acted. Un
doubtedly if council would pass an ordinance declaring East High street 
should be paved, and name no material, that would not give the board of 
public service power to select the material. But here they have named 
three materials, in the alternative. Council has named them-not simply 
the board of public service-but the legislative body has named the three 
materials, and the question is whether delegation of power to select one 
of three materials named is delegation of legislative authority." 

At page 10 the court quotes from the opinion of Ranney, ]., in Railway. Co. 
v. Commissioners, 1 0. S. 77, the following: 

"The true distinction, however, is between the delegation of power 
to make the law, which necessarily involves a discretion as to what it 
shall be, and conferring an authority or discretion as to its execution to 
be exercised under and in pursuance of the law. The first cannot be done; 
to the latter no valid objection can be made." 

After making this quotation the court goes on to say: 

"Now, it seems to the court that this was authority or discretion con
ferred as to the execution of this particular matter passed by the council, 
and it falls within the principle laid down by Judge ~anney." 

At page 12 the court concludes: 

"So in this case when the city council designated the kind of materials 
to be used, in the alternative, its agents, the board of public service, had 
the right to make a selection, and when made, such selection became the 
material chosen by the city council. The contract is binding upon the city 
because the city council, the local legislature, authorized the selection of 
the material. 

The contract required the authority of council, but after that authority 
was given the execution of the contract devolved upon the board of public 
service. See sections 123 and 143, Municipal Code. 

The voice which speaks the will of the municipality is the council, 
but the hand which records that expression is the board of public service." 

The foregoing case of Scott v. City of Hamilton was affirmed by the circuit 
court, and the holding of that court is set forth in the head note of Scott v. City 
of Hamilton, 7 0. C. C. n. s. 493, as follows: 

"A board of public service, where required by a street improvement 
ordinance to choose one of three materials after bids were received, per-
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forms only a ministerial act, and as the agent of the city council executes 
its legislative command." 

In view of all the foregoing, then, I advise you: 

(I) That it is good P.ractice for the resolution of necessity providing for a 
street improvement to contain a statement of the materials which may be used in 
said improvement, although it is not required to be set forth therein unless it 
becomes necessary so to do in determining the general nature of the improvement. 
However, the plans, specifications and estimates which are required to be ap
proved in the resolution of necessity should refer to the several kinds of materials 
which may be used in making such improvement. 

(2) That in passing its legislation for a street improvement on the assess
ment plan council may specify several kinds of material that may be bid upon 
for said improvement in the alternative, and leave the selection of the particular 
material to be used to the determination of the proper administrative officials 
of the city. 

(3) That the director of public· service, in the event the contract is for five 
hundred dollars or less, is authorized, in pursuance of the provision contained 
in the ordinance of council determining to proceed with the improvement that 
several kinds of material may be bid upon in the alternative, to select the par
ticular material that will be used from the list set forth in the ordinance, and 
to enter into a contract for same without any further action on the part of 
council; and that the action of said director in making said selection amounts 
only to the performance of a ministerial act and does not involve the exercise of 
delegated legislative power on his part. However, if said contract is for an 
amount in excess of five hundred- dollars, the same should be awarded only on the 
approval of the board of control, which shall direct the director of public service 
to enter into said contract as provided in sections 4403 G. C. 

Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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699. 

FEES-OF APPLICAXT FOR AD:\HSSIOX TO TAKE ~IEDICAL EXA:.I
INATIOK-WHEX PAYABLE-BOARD HAS NO RIGHT TO REFUXD 
SAME-NURSES. 

The fees provided for by secti01t 1270 G. C. shall be paid at the time the en
trance examiner's certificate is issued to the applicant slzo'I.IJing him to have proper 
preliminary educational qualifications. 

The fees provided by sections 1274-2, 1277, 1282, 1284, 1289, 1292 and 1295-11 
shall be paid whm the several applications are filed. 

Fees are not properly received by the board from an applicant for a prelim
inary examiuation and hence there would be none to return in ca.se he failed: to 
qualify educationally. If, however, such applicant pays the fee when he files such 
applicatiOit for a preliminary examination, such fee is simply held for his use aud 
would be retumed i1~ case he failed to qtwlify educationally. 

No fees, after beillg once properly received, for the use of the state or an of
ficer or board thereof, cm~ be retumed. 

The state medical board can make no rules which provide for the collection of 
fees not authorized by statute. 

There is authority to collect a fee of $3.00 from nurses for a preliminary edu
catioual certificate. 

CoLUMBUS, OHio, October 15, 1917. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-In your letter of September 17, 1917, you ask my opinion upon the 
following questions: 

"1. Should the fees designated in sections 1270, 1274-2, 1274-3, 1277, 
1282, 1284, 1289, 1292 and 1295-11 be paid at the time the various applica
tions are filed with the board? 

2. If said fees are required to be deposited with the applications, 
may they be refunded under any of the following conditions : 

A. Failure to qualify educationally? 
B. Failure to pass final examination? 
C. Withdrawal of application? 
D. Or for any other cause? 
3. If any of said fees may be properly refunded, how should it be 

done in view of the provisions of section 24 of the General Code? 
4. May the medical board in its rules, authorized by section 1267 G. C., 

provide for the collection of any fees not authorized by statute? 
5. Is there any authority in the provisions of section 1295-5 to collect 

the fee of $3.00 from nurses which is authorized by section 1270 G. C. to 
be collected from doctors ?" 

The sections of the General Code referred to in your question No. 1 are a part 
of the chapter which provides for the state medical board and for the examination 
and registration of persons to practice medicine in Ohio. 

Said sections read as follows: 

"Sec. 1270. The state medical board shall appoint an entrance exam
iner who shall not be directly or indirectly connected with a medical col-
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lege and who shaJI determine the sufficiency of the preliminary education 
of applicants for admission to the examination. The foJlowing preliminary 
educational credentials shall be sufficient: 

A diploma from a reputable college granting the degree of A. B., B. S., 
or equivalent degree. 

A diploma from a legally constituted normal school, high school or sem
inary, issued after four years of study. 

A teacher's permanent or life certificate. 
A student's certificate of examination for admission to the freshman 

class of a reputable literary or scientific college. 
"In the absence of the foregoing qualifications, the entrance examiner 

may examine the applicant in such branches as are required for graduation 
from a first class high school of this state, and to pass such examination 
shall be sufficient qualification. If the entrance examiner finds that the 
preliminary education of the applicant is sufficient, he shall, upon payment 
to the treasurer of the state medical board of a fee of three dollars, issue 
a certificate thereof, which shall be attested by the secretary of the state 
medical board. 

The applicant must also produce a certificate is.sued by the entrance 
examiner and a diploma from a legally chartered medical institution in the 
United States, in good standing, as defined by the board, at the time the 
diploma was issued, and which institution, subsequent to May 1, 1913, re
quires for admission for the degree of M. D. to such institution, a prelim
inary education equal to that required for graduation from a first grade 
high school in this state, or a diploma or license approved by the board 
which conferred the full right to practice all branches of medicine or 
surgery in a foreign country. 

"Sec. 1274-2. For the purpose of establishing the practice of such lim
ited branches the state medical board shall calJ to its aid the designated 
persons as provided in section 1274-3 of the General Code, and such desig
nated persons shaJI examine any person who has practiced any such branch 
in Ohio for a period of at least one year prior to June first, 1915, and who 
makes application prior to October first, 1915, on a form prescribed by the 
board in those subjects only which are appropriate to the limited branch of 
medicine or surgery, for a certificate to practice which his application is 
made. No such applicant shall be required to comply with the prelim
inary educational qualifications provided for in section 1274-5 of the Gen
eral Code. Any person, practicing in Ohio, who at the time of the passage 
of this act shall actually be engaged in this state for a period of five years 
continuously prior to October first, 1915, in the practice of any one or more 
of the limited branches of medicine or surgery hereinbefore enumerated, 
and who shall present to and file with the state medical board an affidavit 
to that effect after the passage of this act shall be exempted from the ex
amination, and shall be entitled to receive from said board a license to· 
practice, upon the payment to said board of a fee of twenty-five dollars. 
The examination of all other applicants shall be conducted under rules 
prescribed by the board and at such times and places as the board may de
termine. Such examination shall be given in anatomy, physiology, chem
istry, bacteriology, pathology, hygiene, diagnosis, and in such other sub
jects appropriate to the limited branches of medicine or surgery, certificate 
to practice which is applied for, as the board may require; provided, how
ever, that applicants for certificates to practice massage or Swedish move
ments shall not be examined in pathology and diagnosis. 
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"Sec. 1274-3. For the purpose of conducting such examinations the 
state medical board shall call to its aid any person or persons of established 
reputation and known ability in the particular limited branch in which the 
examination is being held ; and in the event that there is in existence a 
state association or society of practitioners of any such limited branch of 
medicine or surgery, such association or society, except a state association 
or society of chiropodists, shall recommend the person or persons to be 
designated for this service by the board. Any person called by the state 
medical board to its aid, as provided in this section, shall receive for his 
services not more than ten dollars per day and his actual and necessary 
expenses to be fixed and allowed by the state medical board. 

If the applicant passes such examination and has paid the fee of twen
ty-five dollars as required by law, the state medical board shall issue its 
certificate to that effect. Such certificate shall authorize the holder thereof 
to practice such limited branch or branches of medicine or surgery as may 
be specified therein, but shall not permit him to practice any other branch 
or branches of medicine or surgery nor shall it permit him to treat infec
tious, contagious or venereal diseases, nor to prescribe or administer drugs, 
or to perform major surgery. 

"Sec. 1277. Each applicant for a certificate to practice medicine or 
surgery in this state shall pay a fee of twenty-five dollars for an examina
tion. On failure to pass such examination the fee shall not be returned to 
the applicant, but within a year after such failure he may present himself 
and be again examined without the payment of an additional fee. All 
fees for examination shall be paid in advance to the treasurer of the board 
and by him paid into the state treasury to the credit of a fund for the use 
of the state medical board. 

"Sec. 1282. The state medical board may dispense with the examina
tion of a physician or surgeon duly authorized to practice medicine or 
surgery in another state, a territory or the District of Columbia, who wishes 

·to remove from such state, territory or district, and reside and practice his 
profession in this state, upon his complying with the following conditions: 

Such physician or surgeon shall make an application on a form pre
scribed by the board, pay a fee of fifty dollars and present a certificate or 
license issued by the medical board thereof; provided the laws of such 
state, territory or district require of physicians and surgeons practicing 
therein qualifications of a grade equal to those required of physicians and 
surgeons practicing in Ohio, and equal rights are accorded by such state, 
territory or district to physicians and surgeons of Ohio holding a certificate 
from the state medical board who desire to remove to, reside and practice 
their profession in such state, territory or district. 

Sec. 1284. If the applicant passes a satisfactory examination and has 
paid a fee of ten dollars, the state medical board shall issue its certificate 
to that effect, which must be deposited with the probate judge of the county 
in the manner provided for a physician's certificate, and thereupon entitled 
its holder to practice midwifery in this state. Such certificate may be re
fused, revoked or suspended as in the case of certificates to physicians and 
surgeons. 

Sec. 1289. Before he shall be admitted to an examination before the 
state medical board a person who desires to practice osteopathy shall pay 
a fee of twenty-five dollars to its treasurer and file with its secretary such 
evidence of preliminary education as is required by law of applicants for 
examination to practice medicine or surgery, together with a certificate 
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from an osteopathic examining committee as hereafter provided, showing 
that the applicant holds a diploma or a physician's osteopathic certificate 
from a reputable college of osteopathy as determined by such committee, 
and he has passed an examination in a manner satisfactory to the committee 
in the subjects of pathology, physiological chemistry, gynecology, minor 
surgery, osteopathic diagnosis and the principles and practice of osteopathy. 

Sec. 1292. Upon recommendation of the osteopathic committee, the 
state medical board may dispense with the examination of an osteopath, 
duly authorized to practice osteopathy in another state, a territory or the 
District of Columbia, who wishes to remove from such state, territory or 
district and reside and practice his profession in this state, upon his com
plying with the following conditions: 

Stich osteopath shall make an application on a form prescribed by the 
board, and pay a fee of fifty dollars and present a certificate or license 
issued by the proper board of such state, territory or district; provided 
the laws of such state, territory or district require of osteopaths practicing 
therein qualifications of a grade to those required of osteopaths practicing 
in Ohio, and equal rights are accorded by such state, territory or district 
to osteopaths of Ohio holding a certificate from the state medical board 
who desire to remove to, reside and practice their profession in such state, 
territory or district. 

Sec. 1295-11. Each applicant for a certificate to practice nursing as a 
registered nurse in this state shall pay a fee of not to exceed ten dollars for 
examination, which fees shall be fixed by the state medical board. The 
fees for examination shall be paid in advance to the treasurer of the state 
medical board and by him paid into the state treasury to the credit of a 
fund for the use of the said board in the enforcement of this act." 

In each one of the above sections there is provided that certain fees shall be 
paid by those who desire to secure the advantages of the provisions of the sections 
in which such fees are mentioned and the sections in the same chapter which refer 
to the same subjects. To illustrate, section 1270 provides a fee of $3.00 shall be 
paid to the treasurer of the state medical board. This is a certificate fee and is 
paid for the certificate which is issued to the applicant and which shows that the 
applicant has the proper preliminary educational credentials, either from a school 
or college or from such examiner, and which certificate and a diploma from a 
legally chartered medical institution in the United States are necessary for such 
applicant prior to the time he files his application to take the examination to prac
tice medicine or surgery in this state. 

The fee must be paid after the entrance examiner has ascertained that the 
educational qualifications of the applicant are sufficient and when the applicant 
files his application and receives his certificate showing his educational qualifications 
to be sufficient. 

The provisions that the same shall be paid to the treasurer of the state medical 
board is equal to language which would designate that the same be paid to the 
board because the payment to an officer of a board having authority to receive the 
same is a payment to the board. 

Section 1274-2 G. C. provides how persons who desire to engage in a limited 
branch of the practice of medicine may receive certificates to do so. Such limited 
branches are set out in the preceding section, to wit, section 1274-l. If, as pro
vided by section 1274-2 a person had actually been engaged in the practice of one 
of such limited branches in the state of Ohio for a period of five years prior to 
the first day of October, 1915, and would file an affidavit stating such fact, a license 
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would be issued to such person upon the payment of a fee of $25.00; that is, the 
fee of $25.00 was and is the license fee for such license certificate. If, however, 
the person had only practiced such limited branch or branches of medicine for a 
period of at least one year prior to June 1, 1915, then such person could make an 
application prior to October 1, 1915, for an examination, the examination to be 
conducted under the rules prescribed by the board and at such times and places 
as the board may determine. If the applicant passes such examination "and has 
paid a fee of $25.00 as required by law," the state medical board shall issue such 
applicant a certificate to that effect. While it is not clear just when said fee shall 
be paid, yet it seems to be an examination fee and under the general course pro
vided fo"r by the other sections in said chapter, I take it that the same must be 
paid at the time the application is filed, that is, prior to the taking of the exam
ination and not after the applicant has passed or attempted to pass such examina
tion. It is, in other words, an application fee and not a certificate or license fee, 
and I, therefore, advise you that the same should be paid at the time the applica
tion is filed for the examination. But in case the applicant ha? practiced for five 
years, then the fee is paid at the time the affidavit is filed and the license is granted, 
for in such case no examination is had. 

Section 1277 G. C. provides for a fee of $25.00 from each applicant who de
sires to. receive a certificate to practice medicine or surgery in this state. That is, 
at the time the applicant files his application for examination he deposits a fee of 
$25.00 with the state medical board. If he fails to pass such examination then 
said· section provides that the fee shall not be returned to the applicant but within 
a year thereafter such applicant may again be examined by said board without pay
ing any additional fee. The fees so paid to the board for examination shall be paid 
in advance to the treasurer of the board and by him paid into the state treasury 
to the credit of a fund for the use of the state medical board. While this statute 
refers primarily to the fees upon applications for examinations of applicants who 
desire to receive licenses in the regular prac.tice of medicine, yet they apply, as 
above noted, to those applicants who also take examinations in the practice of a lim
ited branch or branches, as herein described. 

Section 1282 provides that the state medical board may dispense with the ex
amination as to a physician or surgeon who is duly authorized to practice medicine 
or surgery in another state or territory or in the District of Columbia, and which 
physician or surgeon wishes to remove from such state, territory or district to 
this state and wishes to reside and practice his profession in this state. But be
fore such person can practice his profession in this state he must receive a cer
tificate or license from the state medical board. Such certificate cannot be received 
until the physician or surgeon has filed an application with the state medical board 
and has paid a fee of $50.00 and has presented a certificate or license issued by 
the state medical board of the state, territory or district in which he formerly re
sided, provided the laws of such state, territory or district require of physicians 
and surgeons practicing in such state, territory or district qualifications of a grade 
equal to those required of physicians and surgeons practicing in Ohio, and pro
vided further that equal rights are accorded by such state, territory or district to 
physicians and surgeons of Ohio. If the reciprocal provisions above referred to 
are found to be proper, and if the application and certificate from such state are 
filed with the board and a fee of $50.00 paid, then the license to practice in this 
state can be received by such applicant. 

Section 1284 G. C. refers to the practice of midwifery and provides that if 
the applicant passes a satisfactory examination and has paid a fee of $10.00, the 
state medical board shall issue a certificate to that effect. The fee of $10.00 shall 
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be paid at the time the application is filed, just the same as the fee of $25.00 is 
paid when the application under section 1277 is filed and to which reference was 
made above. 

Section 1289 provides that a fee of $25.00 shall be paid by a person before he 
is admitted by the state medical board to take an examination to practice osteopathy. 
Such fee shall be paid at the time the application to take the examination is made. 

Section 1292 provides for the reciprocal certificate issued to an osteopath and 
a fee of $50.00 shall be paid at the time the application is made, and what I have 
said with reference to reciprocal certificates issued under the provisions of section 
1282 applies to reciprocal certificates issued under section 1292. 

Section 1295-11 provides that a fee of $10.00 shall be paid by each applicant 
for a certificate to practice nursing as a registered nurse in this state and is a fee 
for examination and should be paid at the time the application for examination is 
made. Such fees shall be paid i11 advance to the treasurer of the state medical 
board and by him paid into the state treasury to the credit of a fund for the use 
of said board in the enforcement of the act which provides for the examination 
and registration of nurses in Ohio. 

Thus, in answer to your first question, I advise you: 
(a) The fees provided for in section 1270 shall be paid at the time of the 

issuance of the certificate and after the entrance examiner has ascertained that the 
preliminary qualifications are sufficient. 

(b) - The fees under section 1274-2, when the applicant has practiced five years, 
are paid after the affidavit and when the license is received; and when the appli
cant has practiced less than five years or more than one year, such fee is paid at 
the time the application for examination is made. 

(c) The fees under section 1277 are paid when the application for examination 
is made. 

(d) The fees under section 1282 are paid when the application for license is 
made. 

(e) The fees under section 1284 are paid at the time the application for ex
amination is made. 

(f) The fees under section 1289 are paid at the time the application for an 
examination is made. 

· (g) The fees under section 1292 are paid at the time the application for 
license is made. 

(h) The fees under section 1295-11 are paid at the time the application for 
examination is made. 

Coming now to your second question : 
Having determined that the fees are required to be paid at the times men

tioned, you ask if a refunder under any of the following conditions may be made: 
(AI) If a refunder may be made upon the failure to qualify educationally. 

Preliminary educational qualifications are provided for in section 1270 G. C., 
above quoted, and no fee is required of the applicant until the entrance examiner 
is satisfied either that such applicant has a certificate showing the qualifications 
mentioned in said section, or has taken an examination. Then the statute provides: 

"If the entrance examiner finds that the preliminary examination of 
an applicant is sufficient, he shall, upon payment to the treasurer of the 
state medical board of a fee of $3.00, issue a certificate thereof which 
shall be attested by the secretary of the state medical board." 

That is, the entrance examiner must first find that the applicant has the neces
sary preliminary education or must give such applicant an examination in the 
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branches as are required for graduation from a first class high school of this state, 
and if the examiner finds that the applicant has the educational qualification re
quired, or if such applicant passes the examination given by the entrance exam
iner, then such entrance examiner shall issue such applicant a certificate, but not 
until the fee of $3.00 has been paid to the treasurer of the state medical board. 

I am informed that it frequently happens that the fee of three dollars is en
closed with the application for a preliminary examination. . This proceduce is not 
in strict compliance with the statute and if same is held by the board or the of
ficials thereof, it is so held only as agent of the applicant, subject to be returned 
to him at his request, in case he fails to qualify for the preliminary education cer
tificate, or to be received by the board officially, if such applicant qualifies, and 
when the preliminary educational certificate is furnished to such applicant. 

So that, answering your question, subdivision A, I advise you that no fee being 
properly payable until after the entrance examiner is satisfied of the educational 
qualifications of the applicant, none could be returned which is properly paid. If, 
however, the officials of the board are holding any fees simply as agents of the 
applicant, such fees are returnable on request in case the applicant fails to qualify 
educationally. 

Coming now to subdivision B of your second question, that is, if a fee may be 
refunded upon the failure of the applicant to pass the final examination, nothing 
it seems to me could be clearer than the language of section 1277 G. C., which 
provides that on failure to pass such examination, the fee shall not be returned to 
the applicant, but within a year after such failure he may present himself and be 
again examined without the payment of an additional fee. Then said section further 
provides that all fees for examination shall be paid in advance to the treasurer 
of the board and by him paid into the state treasury to the credit of a fund for 
the use of the state medical board, and no provision being made for a return of 
said fees, it is, as above stated, most clear to me that there cannot be a refunder 
upon a failure to pass a final examination. 

The other sections which call for the payment of fees do not provide, as does 
section 1277, that the fees shall not be returned, neither do they provide that they 
shall be returned, and I must therefore conclude that provision being made for 
payment, and no provision being made for a return of such fees, none can be re
turned \\Chich are received offi'cially by the board or its officers. 

In sub-division C of your second question you ask if there can be a refunder 
upon a withdrawal of the application. The statutes makes no provision for the 
withdrawal of an application and does make provision for the payment of the 
various fees at the times the various applications are filed and that such fees shall 
be paid into the state treasury, and makes no provision for the return of said fees. 
I must, therefore, conclude that there is no way to refund any fees, even if an 
application can be withdrawn. But I find no provision of statute by which an ap
plication may be withdrawn and, therefore, there would be no refunder in that 
class. This does not apply to a fee paid at the time the application for a preliminary 
examination is made, as above explained. 

Subdivision D of your second question asks if there may be a refunder for 
any other cause. My answer to subdivision C of said question answers subdivision 
D, and you are advised that the statute providing for no refunders, none can be had. 

In your third question you ask if any of the fees may be properly refunded, 
how should it be done in view of the provisions of section 24 of the General Code. 
Said section reads in pari: as follows: 

"On or before Monday of each week every state officer, state institution, 
. department, board, commission, * * * shall pay to the treasurer of state 
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all moneys, checks and drafts received for the state, or for the use of any 
such state officer, state institution, department, board, commission * * · * 
during the preceding week, from taxes, assessments, licenses, premiums, 
fees, penalties, fines, costs, sales, rentals or otherwise, and file with the 
auditor of state a detailed verified statement of such receipts. * * *" 

You will note that said section provides that all moneys, etc., "received for the 
state or for the. use of any such state officer," etc., that is, whatever money is so 
received, shall be paid to the state treasurer on or before Monday of each week. 
But if any money would be received for the use of any individual, as in case the 
fee of three dollars is paid at the time the application is filed for the preliminary 
examination, then and in that case the money would not be paid into the state 
treasury until such time as the same comes properly into the hands of the board 
for the use of the state. 

So that applying the provisions of said section to the provisions of the act, 
which provides for the state medical board and for the examination and regis
tration in the practice of medicine in Ohio, whenever fees are paid to the board 
or to the treasurer thereof, and such fees are paid for the use of the state or an 
officer or department thereof, then on Monday of each week such fees must be 
deposited under the provisions of said section 24 with the treasurer of state and a 
detailed, verified account of same must be filed with the auditor of state. 

In your question No. 4 you ask if the state medical board may, in its rules, 
authorized by section 1267 G. C., provide for the collection of any fees not au
thorized by statute. 

The state medical board is a creature of statute and can only do those things 
which are permitted under the statute authorizing such board and defining the 
powers thereof. Section 1267 of the General Code, to which you refer, provides: 

"The state medical board shall meet in Columbus on the first Tuesday 
of January, April, July and October of each year, and at such other times 
and places as the board may direct. Five members of the board shall con
stitute a quorum. The board shall have a seal and shall prescribe rules 
for its government." 

The last sentence thereof, which provides that the board shall prescribe rules 
for its government, in no wise permits the board to levy or collect any fees. 

So that, answering your fourth question, I advise you that the state medical 
board is not authorized under section 1267 of the General Code to provide for the 
collection of any fees not authorized by statute. 

In your question 5 you ask if there is any authority in the provisions of sec
tion 1295-5 to collect the fee of $3.00 from nurses which is authorized by section 
1270 G. C. to be collected from doctors. 

Section 1295-5 G. C. provides : 

"On and after January 1, 1916, no person shall practice nursing as a 
registered nurse in this state without first complying with the requirements 
of this act. All graduates in nursing shall either personally or by letter 
or proxy present their diplomas to the nurses' examining committee for 
verification. Accompanying such diploma the applicant shall file an affidavit, 
duly attested, stating that the applicant is the person named in the diploma 
and is the lawful possessor of the same. The applicant shall state date of 
birth and the actual time spent in the study of nursing. If the committee 
shall find the diploma to be genuine and from a nurses' training school in 
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good standing, connected with a hospital or sanitarium in good standing, 
as defined by the state medical board, and the person named therein to be 
the person holding and presenting the same, and that said person has 
paid the fee as hereinafter provided for the examination of applicants, the 
committee shall issue a certificate to that effect signed by its secretary 
and chief examiner; such certificate, when left with the probate judge for 
record as hereinafter required; shall be conclusive evidence that its owner 
is entitled to practice nursing as a registered nurse in this state. All other 
persons desiring to engage in such practice in this state shall apply to the 
nurses' examining committee for a certificate, and submit to the examina
tion hereinafter provided except that all students who were on ~lay 1, 
1915, matriculated in a training school for nurses located in the state of 
Ohio, recognized by the state medical board of Ohio, and who shall have 
graduated subsequent to May 1, 1915, and who shall file their diploma for 
registration prior to June 1, 1918, shall receive certificates as heretofore 
provided. The applicant shall file with the secretary a written application, 
under oath, on a form prescribed by the state medical board, and provide 
proof that said applicant is more than twenty-one years of age and of 
good moral character. The applicant shall file documentary evidence that 
before matriculating in a training school for nurses, said applicant received 
an education equivalent to that required for completion of the first year 
of a high school course of the first grade, in this state, or four units of 
high school work as defined in the school laws of Ohio, and evaluated by 
the entrance examiner of the state medical board in the same manner as 
provided in section 1270 of the General Code of Ohio, and a diploma of 
graduation from a training school in good standing, connected with a hos
pital or sanatorium in good standing, as defined by the state medical board, 
at the time the diploma was issued. At the time of application the applicant 
shall present such diploma with the affidavit that said applicant is the per
son named therein and is the lawful possessor thereof, stating date of 
birth, residence, the training school or schools at which said applicant 
obtained education and training in nursing, the time spent in each, the time 
spent in the study and training of nursing, and such other facts as the state 
medical board requires. If engaged in the practice of nursing, the affidavit 
shall state the period during which and the place where said nurse has been 
so engaged." 

The part of the above quoted section which applies to your inquiry is that 
portion which affects applicants who must qualify for examination. That is, the ap
plicant shall file with the secretary of the state medical board a written applica
tion under oath on a form prescribed by such board, and provide proof that the 
applicant is more than twenty-one years of age and of good moral character. The 
applicant shall file documentary evidence that before matriculating in a training 
school for nursing, said applicant has received an education equivalent to that 
required for completion of the first year of a high school course in a high school 
of the first grade in this state, or what would be defined as four units of high 
school work. The section then provides : 

"and evaluated by the entrance examiner of the state medical board 
in the same manner as provided in section 1270 of the General Code of 
Ohio." 

The manner of evaluation, as provided in section 1270 G. C., is that the appli
cant shall present to the entrance examiner his preliminary educational credentials, 
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if he has them to present, and if he has no such credentials then the entrance 
examiner may examine the applicant in such branches as are required therein. If 
the entrance examiner finds that the preliminary education of the applicant is suffi
cient, he shall, upon payment to the treasurer, of the state medical board of a 
fee of three dollars, issue a certificate thereof, which certificate shall be attested 
by the secretary of the state medical board. 

I, therefore, advise you that the fee of $3.00 for the preliminary educational 
certificate, which is provided for by section 1270, is chargeable under section 1295-5, 
because the evaluation of credentials under both sections are the same. 

700. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gmeral. 

VILLAGE SCHOOL DISTRICT-WHEN CREATED IN A DISTRICT CON
TAINING LESS THAN FIFTEEN SQUARE MILES-WHAT TERRI
TORY ANNEXED-BOARD OF EDUCATION-SPECIAL ELECTION. 

1. When a village school district is created i1~ a rural district, which rural 
district has less than fifteen square miles, the territory outside of the village is 
annexed to such village district for school purposes. 

2. In a newly created village school district a special election may be held for 
mem.bers of a board of education. 

3. Although the territory of a newly created village district, together with the 
territory annexed for school purposes, may be the same as that which was orig
inally a rural school district, yet there is a new district and a new board of educa
tion shall be elected. 

CoLUMBUS, OHIO, October 15, 1917. 

RoN. SAMUEL DoERFLER, Prosecuting Attorney, Cleveland, Ohio. 

DEAR SIR :-My opinion is requested by you on the following statement of facts: 

"The village of Euclidville was recently created and became a village 
school district. The territory of this village previous to its creation was 
included within the boundaries of the rural school district of Euclid town
ship, which district included more territory than is included in the village, 
all of which became attached to the village school district for school pur
poses, as it contained less than sixteen square miles. * * * 

At a special municipal election held on September 7th (1917), a school 
board was attempted to be elected, although the old school board for the 
rural school district was still in offu:e and claimed the right to conduct 
the school affairs for a district which they claimed was changed in name 
only, the territory remaining exactly the same as before the creation of 
said village. 

The citizens of the district outside of the municipality did not vote at 
the election, although they could have done so if they wanted to. * * * 

Was this election legal and is the old school board succeeded by a 
new one?" 
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Additional information is given as follows: 

"The election in Euclidville on September 7th was a special municipal 
election called by the agents of the petitioners to the trustees for the in
corporation of the village and was the first municipal election held after 
incorporation. 

In the call for that election it was specified that there were to be three 
members of the board of education elected for a term of four years and 
two for a term of two years. Ballots were procured and a vote was had 
for members of the board of education in accordance with the call. 

* * * ten days prior to said election legal notice of the election 
was posted in two public places outside of the village of Euclidville in ad
dition to the notices posted within the village. One of these notices was 
placed on the bulletin board at the town hall in South Euclid and the other 
on Mayfield road. Two electors residing outside of the village of Euclid
ville appeared at the election and cast their votes for members of the board 
of education." 

Further additional information is given as follows: 

"The valuation of said district will be over $500,000." 

Section 4687 G. C. provides: 

"Upon the creation of a village, it shall thereby become a village 
school district, as herein provided, and, if the territory of such village pre
vious to its creation was included within the boundaries of a rural school 
district and such rural school district included more territory than is in
cluded within the village, such territory shall thereby be attached to such 
village school district for school purposes, provided such territory has an 
area of less than sixteen square miles." 

That is-and applying the same to your case-the territory from which was 
created the village of Euclidville was, I am informed, formerly Euclid rural school 
district and had formerly been a special district, and under the provisions of sec
tion 4735 G. C., which provides that all existing township and special districts shall 
become rural school districts, said Euclid special school district became the Euclid 
rural school district. When Euclidville was created it did not include all the ter
ritory of the Euclid rural school district, but by the provisions of section 4687, 
above quoted, the remainder of said territory became annexed to the territory of 
the village for school purposes because there was an area of less than sixteen 
square miles. So that, as the special district became a rural district by the pro
visions .of section 4735, above mentioned, so now the rural district becomes a vil
lage district under the provisions of section 4687, above quoted. 

It is further to be noted under the provisions of section 4735 G. C. that: . 

"All officers and members of boards of education of such existing dis
tricts shall continue to hold and exercise their respective offices and powers 
until their terms expire and until their successors are elected and qual
ified." 

But under the provisions of sections hereinafter noted, when the territory of 
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a newly created village is held to constitute a village school district, proviSion is 
otherwise made by law for a board of education for such newly created school 
district. 

Before it is. definitely determined whether or not the territory of a village and 
that which is annexed to it for school purposes shall constitute a village school 
dislrict, the provisions of section 4680 G. C. must be considered. Said section reads 
as follows: 

"Each village, together with the territory attached to it for school pur
poses, and excluding the territory within its corporate limits detached for 
school purposes, and having in the district thus formed a total tax valuation 
of not less than five hundred thousand dollars; shall constitute a village 
school district." 

That is to say, Euclidville, together with the territory attached to it for school 
purposes, which in this case was the entire district of the Euclid rural school dis
trict, became, ipso facto, a village district, for, as mentioned in your statement of 
facts, it has a tax valuation of over $500,000. 

So that, for the organization of the district as a village school district, it is 
next necessary to consider the provisions of section 4710 G. C.,. which reads as 
follows: 

"In villages hereafter created, a board of education shall be elected as 
provided in the preceding section. When villages hereafter created or which 
have been heretofore created, fail or have failed to elect a board of educa
tion as provided in the preceding section, the commissioners of the county 
to which said district belongs, shall appoint such board, and the members 
so appointed shall serve until their successors are elected and qualified. 
The successors of the members so appointed shall be elected at the first 
election for members of the board of education held in such district after 
such appointment;· two members to serve for two years and three mem
bers for four years, and thereafter their successors shall be elected in the 
manner and for the term as provided by section 4709 of the General Code. 
The board so appointed by the county commissioners shall organize on the 
secon"d Monday after their appointment. If the members of such board 
are elected at a special election held in such district the members so elected 
shall serve for the term indicated in the preceding section, from the first 
Monday in January after the preceding election for members of the board 
of education and the board shall organize on the second Monday after 
such election." 

That is, the village now being created, together with the territory attached for 
school purposes, containing a tax valuation of upwards of $500,000, a board of 
education shall be elected as is provided by section 4709, which reads : 

"At the first election in such district a board of education shall be 
elected, two members to serve for two years and three to serve for four 
years. At the proper municipal elections held thereafter their successors 
shall be elected for four years." 

The •members of such board having been elected at a special election held in 
such district, the members so elected shall serve, two for the term of two years 
and three for the term of four years, and said terms shall be counted from the first 
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M o11day i11 Jamwry after the precedi11g election for members of the board of edu
cation, which election for members of the board of education occurred the last 
time in 1915, and the first Monday in January thereafter would be the first :Monday 
in January, 1916. So the terms of the members of the board for the newly created 
village district began as of the first Monday in January, 1916, two extending two 
years therefrom or until the first Monday in January, 1918, and three extending 
four years therefrom, or until the first Monday in January, 1920. 

A matter very similar to the one in question here was considered in Opinion 
Ko. 757, Annual Reports of the Attorney General for 1912, page 1526, in which 
a village was incorporated from the territory of a special school district kno~n 
as the North Kingsville school district, which special school district was located in 
Kingsville township, Jefferson county, Ohio. Following the creation of said vil
lage district, a special election was held and a board of education was elected at 
such special election. It was held in said opinion that the old board held over 
only until the new board should organize, which organization should be effected on 
the second Monday after such special election. 

It was again held in Opinion No. D 290, Annual Reports of the Attorney-Gen
eral for 1911-1912, page 537, that an incorporated village which forms a part of a 
township school district becomes, ipso facto, a village school district upon the at
tainment of the tax valuation necessary for such village school district. 

In Buckman v. State, 81 0. S. 171, the record presented in said case but a single 
question, that is, did the village of Kenmore, by its creation as an incorporated 
village, thereby, and by that act alone, become a village school district. It was ad
mitted that the tax valuation of the property within 'the village at the time of its 
incorporation was largely in excess of the amount prescribed by statute (at that 
time $100,000, now $500,000). The court held that the incorporation of the village, 
together with the territory attached to it for school purposes, must be considered 
a village school district from and after the time such village was incorporated; 
that no vote of the electors was necessary in the creation or establishment of 
such village school district. 

It would seem clear, from the above cited sections, opinions and decisions, that 
a new district was created and that there was a legal election and the old board is 
succeeded by the new board in said school district. The creation of the village, 
in a school district which contained less than sixteen square miles, caused the en
tire territory of such district to become annexed to the territory of the village for 
school purposes, and although the boundary lines remained the same, there was a 
new district, while in many respects the same, yet a district ~hich is capable of 
having rights and advantages different from a rural district. The old district, that 
is, the rural district, went out of existence when the new district was created and 
the old board simply held over until the new board was duly elected and qualified. 
The statute provides for the election of a new board which may be elected at a 
general or special election. In this case the new board was elected at a special 
election called for that purpose and as soon as the members qualify and organize, 
the affairs of the schools of said district shall be in the hands of the new board 
as successors to the old board. 

Very truly _yours, 
JosEPH McGHEE, 

A ttor11ey-General. 
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701. 

SCIOTO RIVER-BED BELOXGS TO ADJOIXIXG PROPRIETORS. 
/ 

I. Th(! bed of the Scioto River belongs to adjoining proprietors. He who· 
owns the land on both sides owns it clear across. 

2. The proprietor on one side owns in front of his land at the bank to the 
middle of the stream., or the thread of the stream. 

3. Being such owners, subject only to an easement, a gravel bar in the riven 
would belong to such adjacent proprietors. 

CoLUMBUS, 0Hro, October 15, 1917. 

HoN. C. M. CALDWELL, Prosecuti11g Attomey, Waverl:y, Ohio. 
DEAR SIR :-Under date of September 10, 1917, you request an opinion from 

this department as follows: 
"1. To whom does the bed of the Scioto river belong? 
2. Do the lands of land-owners adjoining the Scioto nver extend 

to low water mark, or to the thread of the stream? 
3. If a gravel bar starts at the shore and extends some distance out 

into the river and beyond low water mark, is the adjoining land-owner 
entitled to pay for gravel taken from this gravel bar? 

The gravel bar in question at times has water running on both sides 
of it, there being a small stream of water between it and the shore most 
of the time. However, when the River is low it is dry from the shore 
out to the end of the bar. The commissioners have taken gravel from 
this gravel bar, and the adjoining land-owner demands payment. 

We would like to have your opinion as to the foregoing matters as 
soon as convenient." 

It is apparent that the first and second inquiries amount to the same thing, 
and the answer to the third is dependent upon the answers to the others. The 
rule seems to be universal as to unnavigable streams, that the adjoining pro
prietors own them to the center of the stream. Washburn, upon this subject, says: 

"In respect to streams and rivers which are not navigable, the rule 
seems to be universal, that describing land as running to the stream or 
the bank, and by it or along the stream or the bank, extends to the middle 
or thread of the stream, the filum aquae, unless there is something in the 
description clearly excluding the intermediate space between the edge or 
bank of the stream and its thread. And if the bed of the stream changes 
imperceptibly by the gradual washing of the banks, the line of the land 
bordering upon it changes with it; but if this change is by reason of a 
freshet, and suddenly done, the line remains as it was originally." 

3 Washburn on Real Property, Sec. 2334. 

The Scioto river, however, is a navigable stream in contemplation of law, 
and as will appear hereinafter the rule is not universally settled, but differs in 
different jurisdictions. It is made a navigable stream by express legislation by 
an act of February 17, 1808, entitled, "An act declaring certain streams navigable," 
as follows: 

"Section 1. Be it enacted by the general assembly of the state of Ohio, 
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that the following streams be, and they are hereby declared to be, navigable, 
or public highways, to wit: The Mahoning from the Pennsylvania line as 
far up as Jesse Holliday's mill; Still Water, from its confluence with the 
Muskingum river, as far up as the mouth of Brushy Fork of said stream; 
\Viii's Creek, from its confluence with the :\fuskingum as far up as Cam
bridge; One Log (commonly called Cannotton) as far up as the division 
line between the 14th and 15th townships in the seventh range; the Scioto 
from its confluence with the Ohio river, as far up as the Indian boundary 
line, and the Little Muskingum, from its confluence with the Ohio, up as 
far as the south line of section 36 in the second township of the seventh 
range." (6 0. L. 6.) 

The other sections of the act prohibit or regulate the building of dams and 
provide a penalty for violation thereof. 

In Vol. 7 Ohio Laws, page 165, this is repealed so far as applies to Still Water. 
I have been unable to find any further repeal, but in Chase's Statutes, published 
in 1835, purporting to give all the statutes of the state and of the Northwest 
Territory from 1788 to 1833, and compiled by the great Salmon P. Chase, this is 
given in the enumeration of special acts, Chase's Statutes, Vol. III, page 2168, as 
follows: 

"Chap. DCCCXVI-An act declaring certain streams navigable. 
Passed, February 17, 1808; 6 0. L. 6. See post, 0. L. L. c. 818, 832, 847." 

The above reference mentions the subsequent act repealing that portion of the 
former applying to Still Water, passed January 24, 1829, 7 0. L. 108. 

No further reference is made to this subject in Chase's Statutes, and after 
that period it seems to have disappeared, as I find no reference to the subject in 
any subsequent compilation or edition of the Ohio Statutes; so that, unless there 
be some repeal that has escaped my notice, the Scioto river is still a navigable 
stream as far as the Indian boundary line. This line is shown on ancient maps 
as cru~siug the river in the neighborhood of the north line of Delaware county, 
and is the line established by Wayne's treaty with the Indians; therefore Pike 
county is on that part of the waters of the Scioto which are legally designated 
as navigable, and we are relieved from the investigation and discussion of whether 
it be in fact a navigable stream at the present time. A rather full discussion of 
the subject of boundaries on such navigable streams is given by Washburn, Vol. 
III, sections 2335 et seq., discussing what is a navigable stream, and the line of 
riparian ownership in reference to it. We are relieved by the operation of the 
above statute from the first discussion, interesting though it be. There is, however, 
some difference in the character of navigable streams with the consequent difference 
in the decisions as to ownerships of their beds: the distinction is as to those 
streams which are upon tide water, in reference to which such ownership extends 
only to the line of the high-water mark. This distinction undoubtedly comes 
from the English laws, none of the tributary streams in England being navigable, 
and few of the main streams being navigable above tide water. In this country 
with very large fresh water rivers a different rule has been adopted, and in some 
jurisdictions a distinction is made between public and navigable streams by which 
tide waters were regarded as public highways for all the world, and therefore 
not the subject of private ownership, and streams within states subject to state 
jurisdiction as to their navigation and as to the grant of the soil in their beds. 
In some of the states the beds of these navigable rivers are held to belong to the 
state, the adjoining proprietors owning only to low water mark; in others, the 
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common Jaw doctrine is held that the ownership of banks is extended to the thread 
of the stream, which thread of the stream, by the way, is the middle of the distance 
across it. 

Among the states which hold this latter doctrine are given Connecticut, Ohio, 
Missouri, Illinois, Massachusetts,- Maryland, Wisconsin, South Carolina, Maine, 
Mississippi, Vermont, New Jersey and I\ ew York-thirteen states; while the for
mer doctrine, that of ownership by the state, is held by the same number. It is 
not important to consider the doctrine in the other states than those given, the 
statement being made simply to show the fact of a difference of opinion and prac
tice in the different states. The latter doctrine is settled for this state by our 
supreme court in two cases : 

"In Ohio owners of land situated on the banks of navigable streams 
running through the state, are also owners of the bed of rivers to the 
middle of the stream, as at common law." 

Admrs. of Gavit v. Chambers & Coates, 3 Ohio 496. 

The opinion is a per curiam, and on page 498 is a considerable discussion 
of the reasons for holding the land subject to the ownership of adjoining proprie
tors. It is declared not to have been the intention of the United States to reserve 
an interest in the beds, banks and waters of the rivers other than use for navi
gation to the public, and all grants of lands upon such waters are held to be made 
subject to the common law rule, which the court states as follows: 

"He who owns the lands upon both banks, owns the entire river, sub
ject only to the easement of navigation, and he who owns the land upon 
one bank only owns to the middle of the river, subject to the same 
easement." 

The above case was approved and the same doctrine affirmed in a compara
tively modern case: June v. Purcell, 36 0. S. 396, the first section of the syllabus 
being as follows : 

"The principle decided in Gavit v. Chambers (3 Ohio 496), that the 
owners of lands situated on the banks of navigable streams running 
through the state are also owners of the beds of the rivers to the middle 
of the s~ream, as at common law, has become a rule of property, and, 
irrespective of the question of its original correctness, ought not to be 
disturbed." 

The river in this case was the Sandusky. A very full statement of the facts 
is given in the report and arguments of counsel stated at length. The opinion, 
written by Judge White, fully discusses the questions involved and approves the 
decision in Gavit v. Chambers as a rule of property. On page 407 is found the 
following: 

"The common law doctrine, having been incorporated into the juris
prudence of this state at so early a day, and having been regarded as 
a rule of property for more than half a century, it ought not now, irre
spective of the question of its original correctness, to be disturbed. To 
disturb the rule now, 'would be a dangerous tampering with riparian 
rights.'" 
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The matter you speak about, therefore, it seems may be answered with 
certainty as follows: 

1. The bed of the Scioto river belongs to adjoining proprietors. He who 
owns the land on both sides owns it clear across. 

2. The proprietor on one side owns in front of his land at the bank to the 
middle of the stream, or the thread of the stream 

3. Being such owners, subject only to an easement, a gravel bar in the river 
would belong to such adjacent proprietors. 

702. 

Very truly yours, 
JosEPH McGHEE, 

A ttorne:y-General. 

APPROVAL-CONTRACTS BETWEEN SUPERINTE~DENT OF PUBLIC 
WORKS AND M. E. MURPHY COMPANY OF COLUMBUS, OHIO, 
AND BONDS SECURING SAME. 

CoLUMBUS, OHIO, October 15, 1917. 
HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR:-There has been submitted to me for approval the following con
tracts, together with bonds securing the same : 

1. Contract entered into between you and M. E. Murphy Company, 
of Columbus, Ohio, September 10, 1917, for furnishing materials, equip
ment and labor and driving approximately 73 piling, each 40 feet long, 
to protect bank of Ohio canal, about four miles south of Cleveland, Ohio, 
upon which the bid was one dollar and twenty-five cents ($1.25) per 
lineal foot when driven in place, the amount of such contract having been 
estimated by you not to exceed $3,650.00. 

2. Contract entered into between you and M. E. Murphy Company, 
of Columbus, Ohio, September 10, 1917, for furnishing materials, equip
ment and labor, and driving approximately 50 piling, each 40 feet long, 
to protect bank of Ohio canal, at Paper Mill, south of Cleveland, Ohio, 
upon which the bid was one dollar and twenty-five cents ($1.25) per 
lineal foot when driven in place, the amount of such contract having 
been estimated by you not to exceed $2,500.00. 

I have examined said contracts and the accompanying bonds and find same 
to be in compliance with law and have therefore approved the same and filed 
the same in the office of the auditor of state. having received from such auditor 
certificates that there is money available to cover the estimated amount of said 
contracts. 

Very truly yours, 
JosEPH ~IcGHEE, 

A ttorney-G en era/. 
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703. 

CAPITAL STOCK-FOREIGN CORPORATION-HOW COMPUTED. 

The authorized capital stock of a foreign corporation, which is empowered 
under its charter to issue not more than a given amount of capital stock, par 
value, and not more than a given amount of preferred stock, an amount of com
mon stock equal to the amount of preferred stock bering reserved from issuance 
except in exchange for the preferred stock, and there being 110 power to re-issue: 
preferred stock after it has once been retired or exchattged for common stock, 
is not the sum of the authorized commo1~ stock and the authorized preferred 
stock, but the sum of the unreserved common stock and the preferred stock-or, 
stated in another way, the whole amount of the commo11 stock. 

CoLUMBUS, OHIO, October 15, 1917. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have your letter of September 6th requesting my opinion 

upon the following question: 

"The Lima Locomotive Works, Inc., a foreign corporation qualified 
to transact business in this state, filed its annual report for franchise tax 
for 1917 with this commission. 

We are enclosing a copy of the certificate of incorporation and of 
the certificate of amendment to the articles of incorporation. 

What is the amount of the authorized capital stock of this company? 
This information is requested in order that the commission may determine 
the basis of the franchise fee as provided by section 5502 General Code." 

As stated in your letter, the question is made by the following quotations 
from certificates, authenticated copies of which have been filed in the office of the 
secretary of state. · 

1. Certificate of incorporation of The Lima Locomotive Works, Inc. This 
certificate recites that the undersigned associated themselves to establish a cor
poration under the general laws of the state of Virginia, and among other things 
states the following with respect to the capital stock of the corporation: 

"The capital stock of said corporation shall be of the minimum par 
value of one thousand dollars ($1,000) and of the maximum par value of 
ten million seven hundred and fifty thousand dollars ($10,750,000), divided 
into shares of the par value of one hundred dollars ($100) each. The 
minimum capital stock shall be common stock, with the rights and privileges 
hereinafter stated. Of the maximum capital stock three million two 
hundred thousand dollars ($3,200,000) par value thereof, or a maximum 
of thirty-two thousand (32,000) shares of the par value of one hundred 
dollars ($100) each shall be preferred stock, and seven million five hun
dred and .fifty thousand dollars ($7,550.000) par value thereof, or a maxi
mum of seventy-five thousand five hundred and fifty (75,550) shares, of 
the par value of one hundred dollars ($100) each, shall be common stock; 
and the terms upon which the said preferred stock and common stock 
are created and shall be issued are as follows , to wit : 

* * * * * * * 
Each and every holder of the preferred stock shall be entitled at any 

time (except when the stock transfer books of the corporation are closed 
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for the payment of dividends or for stockholders' meetings), and subject 
to the laws of the state of Virginia in such case made and provided and 
under such regulations as may be provided in the by-laws or by resolution 
of the board of directors of the corporation, to deliver to the corporation, 
properly endorsed, his certificates for preferred stock and to receive in 
lieu thereof certificates for common stock, share for share, and thereupon 
such certificates of preferred stock shall be retired and cancelled and 
never again reissued, and the amount of the capital stock of the corpora
tion represented by the preferred stock certificates so received and can
celled and by the common stock certificates so issued in lieu thereof, shall 
become and shall thereafter remain common stock; and such further pro
ceedings, if any, as may be necessary to carry out this provision in ac
cordance with the laws of the state of Virginia shall from time to time 
be taken by the corporation." 

2. Certificate of amendment to the certificate of incorporation of said com
pany, filed June 9, 1917. This amendment, to adopt its recital, consists of: 

"(a) changing the statement of article fourth of the certificate of 
incorporation of the division into shares of the maximum amount of com
mon stock so that said statement will read as follows: 

'seven million five hundred and fifty thousand dollars ($7,550,000) par 
value thereof, or a maximum of seventy-five thousand five hundred 
(75,500) shares of the par value of one hundred dollars ($100) each, 
shall be common stock' 

and (b) including in said article fourth an additional provision to st.and 
as the eighth paragraph of said article as follows: 

'No part of three million two hundred thousand dollars ($3,200,000) of 
the authorized maximum amount of common stock shall be issued except 
upon surrender for conversion or for redemption and upon cancella
tion of an equivalent number of shares of the preferred stock.'" 

There has been a slight delay in the consideration of this question due to 
the desire of Messrs. Wheeler and Bentley, counsel for the company, to be heard 
in the matter. 

I feel that I can make no question as to the authority of the company to 
amend its articles of incorporation in the manner in which the certificate of 
amendment purports to change them. If in effect such change amounts to a re
duction of the authorized capital stock of the company, the result is not altered, 
for what may be done by amendment, and whether or not a special proceeding 
is necessary to reduce the capital stock of a Virginia corporation, is a question 
of Virginia law to be decided in the first instance by the administrative officers 
whose action is invoked by the presentation of the papers designed to effect a 
given end. The secretary of state of Virginia having permitted the filing of the 
certificate of amendment, I assume that it is in all respects valid, and has the 
effect upon the present provisions of the certificate of incorporation that it pur
ports to have. 

Some question may exist as to what was the authorized capital stock of The 
Lima Locomotive Works, Inc., under its original certificate of incorporation, 
though I am strongly inclined to the view that it was $10,750,000.00. As amended, 
however, the certificate of incorporation provides in the first instance for $7,550,-
000.00 common stock and $3,200,000.00 preferred stock, giving a maximum of $10,-
750,000.00, with the qualification, however, that $3,300,000.00 of the authorized com-
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mon stock may not be issued as ordinary common stock, but only in exchange for 
preferred stock which shall thereupon be converted, redeemed and cancelled. 

It is clear, therefore, that the authority to issue common stock generally is 
limited to $4,250,000.00 par value of such stock which, added to the $3,200,000.00 
authorized preferred stock, gives a maximum of $7,550,000.00 authorized stock 
which the company will be permitted to have under its certificate of incorporation 
after its initially authorized preferred stock is fully redeemed or converted into 
common stock. As suggested, the stock will then all be common stock and the 
power to issue common stock will be exhausted. 

The amount last named would then be the authorized capital stock of the com
pany unless the authority to issue preferred stock would still exist. This requires 
further consideration of the original certificate of incorporation for this question 
is not affected by the amendment. 

I call attention in this connection to the underscored provisions of the second 
paragraph above quoted from said original certificate. From these words it clearly 
appears that when the initial issue of preferred stock has been fully redeemed or 
converted into common stock, the authority to issue preferred stock will be ex
hausted. 

I think it is apparent from the foregoing that under its amended articles of 
incorporation The Lima Locomotive Works, Incorporated, can never have more 
than $7,550,000.00 of stock of any kind. 

The authorized capital stock of a foreign corporation, for the purposes of the 
Ohio compliance statutes and franchise tax laws, is in my opinion that amount 
of capital stock which the corporation may, without securing further authority 
from the state by way of amendments to its articles of incorporation or the 
observance of any other formalities, issue and- have outstanding at any one time. 

It follows that the authorized capital stock of The Lima Locomotive Works, 
Incorporated, for the purposes at hand, is $7,550,000.00, and I so advise you. 

704. 

Very truly your~, 
JosEPH McGHEE, 

Attorney-General. 

SUPERINTENDENT OF SCHOOL DISTRICT-IN WHICH CHILDREN'S 
HOME IS LOCATED-WHEN FIRST SEMI-ANNUAL REPORT 
SHOULD BE MADE-TRANSFER OF SCHOOL FUNDS-UNDER SEC
TION -7678 G. C.-WHEN SUCH TRANSFER SHOULD BE M'ADE. 

The first semi-annual report of the superintendent of a school district in which 
is located a children's home from which the children attend the schools of such 
district, shall be nwde in February of the school year, that is, i1~ the first instance 
in February, 1918. 

The first transfer of school funds to the various districts, as provided by 
G. C. 7678, by the county auditor, is made from the February distribution of taxes 
zn 1918. 

CoLUMBUS, 0Hro, October 15, 1917. 

HoN. LEWIS F. HALE, Prosecuting Attomey, Bellefontaine, Ohio. 
DEAR Sm :-You ask my opinion on the following statement of facts: 

"Please give decision interpreting sections 7677, 7678 and 7681 of the 
General Code of Ohio, answering the following questions : 

"Should the first superintendent's report to county auditor, as required 
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by section 7677, have been made in August, 1917, or not be made until 
February, 1918? Shall the auditor make transfer of school funds in his 
own county and certify amounts to auditors of other counties as required 
by section 7678 in August settlement of 1917, or not until the February 
settlement, 1918? In other words, can tuitions be collected for the six 
months previous to August, 1917? 

"Our auditor has prepared an estimate of the amount chargeable to 
the various school districts in other counties and is ready to make trans
fers to the proper school funds, but is in doubt whether he should pro
ceed further. He will hold up this matter until we hear from you." 

The sections to which you refer, and section 7676, pertinent to said inquiry, 
read as follows: 

"Sec. 7676. The inmates of a county, semi-public or district chil
dren's home shall have the advantage of the privileges of the public 
schools. So far as possible such children shall attend such schools in the 
district within which such home is located. Whenever this is impossible 
and· a school is maintained at the home, such school shall be under the 
control and supervision of the city, township, village or special board of 
education, having jurisdiction over the school district within which such 
home is located. Such board of education shall employ with the approval 
of the superintendent of the home necessary teachers, and provide books 
and educational equipment and supplies, and conduct such school in the 
same manner as a public school within the district. The trustees of the 
home shall furnish necessary furniture, fuel and light." 

"Sec. 7677. On or about the first day of February and of August the 
superintendent of the school district in which the inmates of a county, 
semi-public or district children's home is located shall furnish the county 
auditor a detailed report showing the average per capita cost, of conduct
ing a school at such home, ·or the average per capita cost, except for 
improvement and repairs, of all the elementary schools in such district 
in case such inmates attend such a school, for the preceding six months. 
Such report shall also give the names and former residence of all inmates 
in attendance at school, the duration of attendance, and such other infor
mation as the county auditor may require to carry out the provisions of 
the next section." 

"Sec. 7678. A child who is an inmate of a county, semi-public or 
district children's home and who was previously a resident of the school 
district in which such home is located shall be entitled to an education 
at the expense of such school district, but any child who was not a resi
dent of such school district shall be educated at the expense of the 
school district of its last residence. Any child who was not a resident 
of the school district within which such home is located prior to admission 
or commitment to such home, shall be educated at the expense of the 
district of its last residence. The county auditor upon receipt of the above 
report from the board of education shall, before making a semi-annual 
distribution of taxes collected, estimate the amounts chargeable to the 
various school districts for tuition of inmates of such home, and shall 
transfer to the proper school funds such amounts. In case there are in
mates from another county, the county auditor of the county in which the 
home is located shall certify the amount to the auditor of the county of 
such children's residence who shall forthwith issue his warrant on treas-
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urer of the same county for such amount, and shall proceed to apportion 
the proper amounts to the various school districts of such county .in the 
manner described above." 

"Sec. 7681. The schools of each district shall be free to all youth be
tween six and twenty-one years of age, who are children, wards or appren
tices of actual residents of the district, but the time in the school year at 
which beginners may enter upon the first year's work of the elementary 
schools shall be subject to the rules and regulations of the local boards of 
education. Inmates of the proper age of county, semi-public and district 
children's homes shall be admitted after the manner described in section 
7676. The board of education may admit the inmates to a private children's 
home or orphan asylum located in the district, with or without the payment 
of tuition fees, as may be agreed upon; provided any child who is an in
mate of such a home or asylum and previous to admission was a resi
dent of the school district in which such home or asylum is located, shall 
be entitled to free education; and provided, any such inmate who attends 
the public schools was prior to admission to such home or asylum a resi
dent of another school district of the state of Ohio and a tuition fee is 
charged, the same method of reimbursement shall be followed as is pro
vided in sections 7677 and 7678; and provided further, for any such in
mate who attends the public schools, and who prior to admission to such 
home or asylum was not a resident of the state of Ohio, such home or 
asylum shall pay from its own funds such tuition as may be agreed upon. 
But all youth of school age living apart from their parents or guardians, 
and who work to sup.port themselves by their own labor, shall be entitled 
to attend school free in the district in which they are employed." 

Said sections provide for the education of the school youth who resides in a 
county, semi-public or district children's homes, and in substance charge the edu
cation of such youth to the district or districts of their last places of residence. 
The superintendent of the school district in which the inmates of a county, semi
public or district children's home is located shall furnish the county auditor a 
detailed report, which report shall show the average per capita cost to such district 
of conducting a school at such home, or the average per capita cost of conducting 
all of the elementary schools in such district, in case such inmates attend such 
school for the preceding six months, and such report shall also give the names 
and former residence of all inmates who attend any of the schools of the district 
for which the superintendent is making such report, together with the duration 
of the attendance, and such other information which the county auditor may 
require ·in order to carry out the provisions of the law in relation to ascertaining 
the residence of the child or children which attend such schools, and in order to 
ascertain the liability of the district or districts which were formerly the places 
of residence of such children. If the report shows that any of such children were 
previously residents of the school district in which such home is located, then such 
pupils are entitled to an education at the expense of said school district, because· 
that school district is the school district of their last place of residence. But any 
child who was not a residence of such school district in which such home is located, 
prior to the time it became an inmate of such home, shall be educated at the 
expense of the school district of its last place of residence, and the county auditor, 
from the report which is made to him by the superintendent of the schools of the 
district in which the home is located, shall, when he makes a semi-annual distri
bution of taxes, estimate the amounts chargeable to the various school districts 
for tuition to the inmates of such home and shall transfer to the proper school 



ATTORNEY -GEr-"'ERAL. 1911 

funds such amounts; that is, from the reports which are made, such county auditor 
shall ascertain the last place or places of residence of the inmates whose residence, 
prior to coming into said home, was in a district or districts other than the district 
in which the home is located and shall then charge to such district or districts the 
proper tuition for the pupils who resided therein prior to becoming inmates of the 
home, and credit such tuition to the district in which the home is located, and 
which is furnishing such pupils the proper schooling, and such county auditor shall 
make the proper transfer of such funds. In case any of the inmates of such homes 
resided in another county, the county auditor shall certify the amount to the auditor 
of the county from which such children came, and the auditor of such county shall 
issue his warrant on the treasurer in favor of the auditor of the county in which 
the home is located, and proper distribution shall be made of the funds received 
on said order. 

Said sections, above quoted, were amended in 1917 in house bill No. 164, and 
became effective June 25, 1917. The act, therefore, would speak from that time, 
and while said date on which the law became effective is prior to the first day of 
August, 1917, yet from a careful consideration of the language of section 7677 it 
seems clear to me that the legislature intended that the first report should be in 
February, 1918, rather than in August, 1917, for several reasons, among which are: 
February is mentioned prior to August in said section, and the February settlement 
is the first semi-annual settlement time in the school year, which begins September 
1st, and the first distribution time of the year's taxes; that is, the first semi
annual settlement in a fiscal year is the February settlement, and the August 
settlement is the second semi-annual settlement in the fiscal year. If said report 
were made on or before August 1st of 1917, and the calculations were made upon 
the average per capita cost for the preceding six months, that is, for the six months 
preceding August 1, 1917, and the county auditor should transfer to the proper 
school funds such amounts as are necessary to cover the estimates of the past six 
months, then such school districts would be receiving funds prior to the time the 
tuition expense was actually furnished for the teaching of said pupils. That is
and putting it in a different way-the school year beginning September 1st, and 
all youth between the ages of six and twenty-one years are permitted school ad
vantages. The taxes which are levied are collected at the two semi-annual tax
paying periods, viz., December and June. The two annual distributions are made 
in February and August, 1918. ·whatever, then, a board of education of a district in 
which a children's home is located is compelled to pay out for tuition expenses in the 
education of the school youth for six months, beginning September 1, 1917, would 
be returned to such school board, or, in other words, credited to such school board 
when the first semi-annual settlement is made in February, 1918, and whatever 
tuition expense such board of education would be compelled to pay during the last 
half of the school year for the same purpose would be returned to said board when 
the August settlement would be made, and from the last half of the yearly taxes. I 
know of no statutes which will compel a school district to pay tuition in advance. 
Contracts for the payment of tuition may be made in advance of the time the 
schooling is received, and in this case the statute stands in the place of a con
tract and makes the various districts where such pupils last lived liable for the 
tuition thereof. But tuition from one district to another is paid, ordinarily, either 
monthly, semi-annually or annually, as may be determined by the board. In this 
case the statute makes the paying time the time of the semi-annual settlement. 

I must therefore hold that the first superintendent's report to the county 
auditor, as required by General Code section 7677, should be made on or before 
the first day of February, 1918, and that the county auditor should make the 
proper transfer of school funds for the tuition expenses provided for in the act 
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of which said section is a part, at the February and August settlement periods 
in 1918. In other words, the tuition cannot be collected for the six months pre
vious to August, 1917, or previous to the time that such law, of which said section 
is a part, became effective. 

705. 

Very .truly yours, 
JosEPH :McGHEE, 

Attorney-General. 

DISTRICT SUPERINTENDENT-HOW VACANCY IN SAID POSITION 
FILLED. 

Where a vacancy occurs in the position of a district superintendent the same 
is filled by the electing power, that is, by the presidents of the boards of education, 
or the members thereof, as the case may be, and is 1101 filled by the county board 
of education in the first instance. 

CoLUMBUS, OHIO, October 15, 1917. 

HoN. E. A. ScoTT, Prosecuting Attorney, West Union, Ohio. 
DEAR Sm :-Your request for my opinion reads as follows: 

"In otie of the supervision districts of Adams county the presidents 
of the rural boards of education met prior to September 1st of the present 
year and elected a district superintendent for one year. 

A few days ago one of the district superintendents resigned. The 
county board of education filled the vacancy. 

My question is this: Has the county board of education the right to 
fill said vacancy or should the presidents of the rural boards of education 
fill the vacancy?" 

The county board of education, under the provisions of· section 4738 G. C. shall 
divide the county school district any year into supervision districts. The division 
so made by the county board shall take effect on the first day of September fol
lowing the time it is made. 

Section 4739 G. C. provides that each supervision district shall be under the 
direction of a district superintendent. Such district superintendent shall be elected 
by the presidents of the village and rural boards of education within such dis
trict, except that where the supervision district contains three or less rural or 
village school districts the boards of education of such school district, in joint ses
sion, shall elect such superintendent. 

Section 4741 G. C. provides that the first election of any district superintendent 
shall be for a term of not longer than one year and that thereafter he may be re
elected in the same district for a period or term of not to exceed three years, and 
further provides : 

"Whenever for any cause in any district a superintendent has not been 
appointed by September first, the county board of education shall appoint 
such superintendent for a term of one year." 



ATTORNEY -GENERAL. 1913 

Section 4742 provides that not less than sixty days before the expiration of the 
term of the district superintendent, the_presidents of the boards of education within 
such supervision district, or within supervision districts which contain three or 
less village or rural districts the boards of education, of such districts, shall meet 
and elect his successor, and that the president of the board of education in the 
vinage or rural district which has the largest number of teachers shall issue the 
call and give at least ten days' notice of the time and place of such meeting and 
such president of the board in the district having the largest number of teachers 
shall act as chairman of such meeting and certify the results of such meeting to 
the county board of education. 

Section 7610-1 G. C., as enacted in 107 0. L., p. 623, provides: 

"If the board of education in a district fails to provide sufficient school 
privileges for all the youth of school age in the district, or to provide 
for the continuance of any school in the district for at least thirty-two 
weeks in the year, or to provide for each school an equitable share of 
school advantages as required by this title, or to provide suitable school 
houses for all the schools under its control, or to elect a superintendent 
or teachers, or to pay their salaries or to pay out any other school money, 
needed in school administration, or to fill any vacancies in the board within 
the period of thirty days after such vacancies occur, the county board of 
education of the county to which such district belongs, upon being advised 
and satisfied thereof, shall perform any and all of such duties or acts, in 
the same manner as the board of education by this title is authorized to 
perform them. * * *" 

The provisions of the above section, however, would probably apply only to 
the election of a district superintendent in districts where the full board of edu
cation acts, but without deciding that question, which is not necessary to be decided_ 
in this opinion, the intent and purpose of the legislature is clearly ascertained by 
the language of said section, coupled with the language of section 4741, above 
quoted. That is, it is the duty of the county board of education to act in the elec
tion of a district superintendent only when the act is not performed by those per
sons whose duty it is to perform same. In other words, when a supervision district 
is formed, the presidents of the boards of education of such district, or the mem
bers of the various boards, as the case may be, shall elect a district superintendent. 
If, for any cause, such district superintendent is not elected by the first day of 
September, which it will be remembered is the beginning of the new school year, 
then the county board of education shall perform the duty which the presidents 
or members of the various boards should have performed. Likewise, if under the 
provisions of section 4610-1, above quoted, a board of education fails to perform 
any of the acts therein enumerated and the matter is called to the attention of the 
county board and such board is satisfied that such condition exists, then the county 
board may perform the act which should have been performed by the district board 
in the first instance. 

The presidents or the members of the various boards are given the right to 
elect district superintendents and it is a well established principle of law, and is 
particularly set forth in Throop on Public Officers, section 436, that: 

"A power to elect or appoint to an office includes a power to fill a va
cancy therein." 

So that the presidents or members of the various boards, as the case may be, 



1914 OPINIONS 

who have the right in the first instance to elect or appoint the district superintendent, 
have the right to fill a vacancy, should one occur. 

Answering, then, your question specifically, I advise you that the presidents of 
the rural boards of education, and not the county board of education are the 
proper persons to fill the vacancy which was caused by the resignation of one of 
your district superintendents. 

706. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MINOR UNDER AGE OF EIGHTEEN YEARS-PLACED ON PROBATION 
BY JUVENILE COURT-EFFECT OF VIOLATION OF SAID PROBA
TION AFTER REACHING AGE OF EIGHTEEN YEARS-JURISDIC
TION OF JUVENILE AND COMMON PLEAS COURTS. 

A boy came into the custody of the juvenile court prior to his becoming eight
een years of age and was placed on probatio1t by the court upon certain conditions. 
After arriving at the age of eighteen he violated this probatio1t. HELD, if the 
violation of probation in this case consisted of a violation of some rule of conduct 
imposed by the juvenile court upon this boy prior to his becoming eighteen years 
of age, the juvenile court can now deal with such boy in exactly the same manner 
as if he were still under eighteen years of age, except that the court is without 
authority to commit such boy to the boys' industrial school. If, however, the viola
tion of probation consisted of the commission of some offense against the state laws 
or local ordhwnces since such boy became eighteen years of age, the juve11ile court 
has no jurisdiction in the punishment of such offense and the boy should be pro
ceeded against in the same manner and in the same court as though he were an 
adult. 

CoLUMBUS, OHio, October 16, 1917. 

HoN. R. D. TURNER, Probate Judge, Kenton, Ohio. 

DEAR SIR :-I have your letter of September 14 ,1917, as follows: 

"Section 1652 General Code provides that a juvenile judge may commit 
a delinquent child under the age of eighteen to the care and custody of a 
probation officer and may allow such child to remain at its own home 
subject to the visitation of the probation officer or otherwise as the court 
may direct and subject to be returned to the judge for further orders for 
proceedings whenever such action may appear to be necessary. 

"The juvenile code also provides that where once a delinquent child 
comes under the custody of the court it remains a ward of the court until 
it attains the age of twenty-one years. The question that arises in our 
court is as follows: We have a boy that came into the custody of the 
court before he attained the age of eighteen and was placed on probation 
subject to certain conditions. Since his probation he has attained the age 
of eighteen and since that time has violated the provisions of his proba
tion. Our understanding is that the rules of the boys' industrial school at 
Lancaster will not permit us to commit a boy over eighteen to that insti
tution. This being the case, what shall we do with this boy? He has not 
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committed a felony and we could not commit him to the Ohio state re
formatory, and we are at a loss to know what course to pursue and, there
fore, ask your advice." 

Sections 2084, 1642, 1644, 1652 and 1659 of the General Code read: 

"Sec. 2084. Male youth, not over eighteen nor under ten years of age, 
may be committed to the boys' industrial school in the manner provided 
by law on conviction of an offense against the laws of the state. 

"Sec. 1642. Such courts of common pleas, probate courts, insolvency 
courts and superior courts within the provisions of this chapter shall have 
jurisdiction over and with respect to delinquent, neglected and dependent 
minors, under the age of eighteen years, not inmates of a state institu
tion, or any institution incorporated under the laws of the state 'for the 
care and correction of delinquent, neglected and dependent children and 
their parents, guardians, or any person, persons, corporation or agent of 
a corporation, responsible for, or guilty of causing, encouraging, aiding, 
abetting or contributing toward the delinquency, neglect or dependency of 
such minor, and such courts shall have jurisdiction to hear and determine 
any charge or prosecution against any person, persons, corporations, or 
their agents, for the commission of any misdemeanor involving the care, 
protection, education or comfort of any such minor under the age of 
eighteen years. 

Sec. 1644. 'Delinquent Child Defined.' For the purpose of this chapter, 
the words 'delinquent child' includes any child under eighteen years of age 
who violates a law of this state, or a city or village ordinance, or who 
is incorrigible; * * * A child committing any of the acts herein men
tioned shall be deemed a juvenile delinquent person, and be proceeded 
against in the manner hereinafter provided. 

Sec. 1652. In case of a delinquent child the judge may continue the 
hearing from time to time and may commit the child to the care or cus
tody of a probation officer, and may allow such child to remain at its own 
home, subject to the visitation of the probation officer or otherwise, as the 
court may direct, and subject to be returned to the judge for further or 
other proceedings whenever such action may appear to be necessary; or 
the judge may cause the child to be placed in a suitable family home, sub
ject to the friendly supervision of a probation officer, and the further or
der of the judge, or he may authorize the child to be boarded in some 
suitable family home in case provision be made by voluntary contribution 
or qtherwise for the payment of the board of such child, until suitable pro
vision be made for it in a home without such payment; or the judge may 
commit such child, if a boy, to a training school for boys, or, if a girl, 
to an industrial school for girls, or commit the child to any institution 
Within the county that may care for delinquent children, or be provided 
by a city or county suitable for the care of such children. In no case shall 
a child, committed to such institutions, be confined under such commit
ment after attaining the age of twenty-one years; or the judge may com
mit the child to the care and custody of an association that will receive it, 
embracing in its objects, the care of neglected or dependent children, if 
duly approved by the board of state charities, as provided by law. Where 
it appears at the hearing of a male delinquent child, that he is 16 years of 
age, or over, and has committed a felony, the juvenile court may commit 
such child to the Ohio state reformatory. 
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Sec. 1659. When a minor under the age of eighteen years is arrested, 
such child, instead of being taken before a justice of the peace or police 
judge, shall be taken directly before such juvenile judge; or, if the child 
is taken before a justice of the peace or a judge of the police court, it 
shall be the duty of such justice of the peace or such judge of the police 
court, to transfer the case to the judge exercising the jurisdiction herein 
provided. The officers having such child in charge shall take it before such 
judge, who shall proceed and dispose of the case in the same manner as 
if the child had been brought before the judge in the first instance." 

On May 3, 1915, my predecessor, Hon. Edward C. Turner, rendered an opinion 
to Ron. Edw. C. Peck, juvenile judge, Bryan, Ohio, found in the Opinions of the 
Attorney-General for 1915, Vol. 1, page 621, in which he held: 

"Juvenile court judge is without authority to commit a youth over 
eighteen years of age to the boys' industrial school, notwithstanding the 
status of delinquency attached to the youth prior to arriving at the age 
of eighteen." 

Section 1653-1 General Code, not referred to in that opinion, reads: 

"The provisions of section 1652 shall not apply to the girls' industrial 
school or the boys' industrial school, so far as the same allows the com
mitment of a child under ten years or over eighteen years of age to such 
institution. In no case shall a child found to be a dependent or neglected 
child be committed to such institution, nor shall any child under ten years 
or over eighteen years of age, be committed to such school except as pro
vided in section 2111 of the General Code." 

This makes it clear that a boy over eighteen years of age cannot be committed 
to the boys' industrial school at Lancaster by the juvenile court, even though the 
status of delinquency attached to such youth prior to his arriving at the age of 
eighteen. 

Section 1643 G. C. reads : 

"When a child under the age of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall continue 
for all necessary purposes of discipline and protection, a ward of the court, 
until he or she attain the age of twenty-one years. The power of the court 
over such child shall continue until the child attain such age." 

I note that because of this section you seem inclined to the view that the ju
venile court would have jurisdiction over the youth referred to concerning the 
commission of an offense committed subsequent to his arrival at the age of eighteen. 
In the opinion of Mr. Turner, just referred to, he discusses this question as 
follows: 

"It is my opm10n, therefore, that if the delinquent who is now over 
eighteen years of age has violated a law, the jurisdiction to hear and de
termine his case would rest in some tribunal other than the juvenile court, 
notwithstanding that for such purposes the jurisdiction of the juvenile court 
attached to said delinquent and continues until he may have reached the 
age of twenty-one years and that there is no jurisdiction in the juvenile: 
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court to commit, in the case under consideration, for an offense com
mitted by the boy, although possessing the status of delinquency, when 
said offense against the law was committed after the boy had reached the 
age of eighteen years." 

I concur in this view expressed by my predecessor and in direct answer to 
your inquiry would advise you as follows: 

If the-violation of probation in this case consisted of a violation of some rule 
of conduct imposed by the juvenile court upon this boy prior to his becoming 
eighteen years of age, the juvenile court can now deal with such boy in exactly the 
same manner as if he were still under eighteen years of age, except that the court 
is without authority to commit such boy to the boys' industrial school. If, however, 
the violation of probation consisted of the commission of some offense against the 
state laws or local ordinances, since such boy became eighteen years of age, then 
it is my opinion that in the punishment of such offense the juvenile court has no 
longer jurisdiction and that this boy should be proceeded against in the same man
ner as though he were an adult. 

707. 

Very truly yours, 
}OSEJ:!.H :McGHEE, 

Attorney-General. 

SECRET SERVICE OFFICER-AUTOMOBILE-COUNTY CO:\niiSSION
ERS HAVE NO AUTHORITY TO FURNISH-MAY NOT BE AP
POINTED AS DEPUTY SHERIFF AND SECURE AUTO THROUGH 
SHERIFF'S DEPARTMENT-PROSECUTING ATTORNEY l\IAY HIRE 
AUTO FOR SAID OFFICER UNDER SECTION 3004 G. C. 

1. County commissioners have 110 authority to furnish an automobile for the 
use of the county secret service officer. 

2. Secret service officer cannot be appointed as deputy sheriff and be furnished 
with an automobile through the sheriffs department for the ttse of said secret 
service officer. 

3. Prosecuting attorney, when he deems it necessary in any specific case, may 
hire an automobile for the use of the secret service officer and Pay for the same 
out of the fund provided for by section 3004 G. C. 

CoLUMBus, OHIO, October 16, 1917. 

HoN. ]ARED P. HuxLEY, Prosecuting Attorney, Youngstown, Ohio. 

DEAR SIR :-I am in receipt of your communication of September 22, 1917, 
wherein you ask my opinion as follows : 

"Is there any way by which the county commissioners can furnish an 
automobile for the use of the secret service officer of this county, for his 
work? 

Under the law passed at the last session of the legislature, authorizing 
the county commissioners to purchase automobiles for the use of county 
officials in the transaction of public business, I thought possibly this might 
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be accomplished. vVe are very much in need of an automobile in this de
partment and if there is any possible way by which one can be secured 
under the law, we are anxious to know it. 

If there is no other way, would it be possible to have our secret 
service officer appointed as a deputy sheriff and then secure the automobile 
through the sheriff's department?" 

Your communication resolves itself into three questions, as follows: 

1. Can the county commissioners furnish an automobile for the use 
of a secret service officer appointed by the prosecuting attorney? 

2. Can a secret service officer be appointed as a deputy sheriff and 
be furnished with an automobile through the sheriff's department? 

3. Is there any way in which an automobile can be secured for the 
use of such secret service officer? 

The section referred to by you, which authorizes county commissioners to pur
chase automobiles for county officials, is section 2412-1 G. C. (107 0. L. 585), 
which provides as follows~ 

"That, whenever the county commtsswners are of the opmwn that it 
is expedient to purchase one or more automobiles or other vehicles for 
the use of the county commissioners and county sheriff in order to facil
itate the transaction of public county business, they shall adopt a resolution 
to that effect, and shall file an application in the court of common pleas, 
setting forth the necessity for such purchase, together with a statement of 
the kind and number of vehicles required and the estimated cost of each 
such vehicle. Ten days' notice of the time of hearing such application 
shall be published in a newspaper of general circulation in the county. If 
upon such hearing of said application the court shall find that it is neces
sary and expedient to purchase one or more of such vehicles, it shall so 
order, and shall fix the number and kind of such vehicles, and the amount 
to be expended for each." 

The above quoted section is very clear in its terms and gives the commis-
sioners authority to purchase automobiles only for their own use and for use of 
the sheriff. There is no provision of law giving the county commissioners authority, 
either directly or indirectly, to purchase an automobile for use of a secret service 
officer. 

Therefore, in answer to your first question, I advise you that the county com
missioners may not purchase an automobile for the use of a county secret service 
officer. 

Your second question is, can a secret service officer be appointed as a deputy 
sheriff and be furnished with an automobile through the sheriff's department? 

A secret service officer cannot be appointed as a deputy sheriff and thereby 
secure use of an automobile under authority of section 2412-1, supra, authorizing 
the commissioners to purchase automobiles for the use of the sheriff, for the rea
son that the legislature did not intend by this section to provide automobiles for 
the use of all officials, but only for the use of the commissioners and sheriff; and 
if a person appointed as deputy sheriff should use an automobile purchased for the 
sheriff's department, in the· discharge of duties as a secret service officer, he would 
be using said machine for business other than official business of the sheriff's de
partment, a purpose not contemplated or authorized by section 2412-1. 
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Said section 2412-1 would of course authorize the use of such automobile by a 
deputy sheriff when acting in such capacity, or in other words when he is per
forming the duties imposed by law upon the sheriff; but it does not authorize the 
use of such automobile by the sheriff or his deputies when engaged in work not 
connected with the sheriff's department. 

A deputy sheriff has certain duties to perform. A secret service officer has 
certain duties to perform. These duties are entirely separate and distinct and it 
is needless to say that a man cannot act in both capacities at the same time. There
fore, if a person were appointed as deputy sheriff and performed only the duties 
of a secret service officer, although nominally a deputy sheriff, he would not in 
reality be a deputy sheriff, and not performing duties connected with the sheriff's 
department, would not be allowed to use an automobile purchased for the use of 
such department. 

If it were possible for one person to hold the office of deputy sheriff and secret 
service office (I am not passing on that question here), such person would be per
mitted to use an automobile purchased for the use of the sheriff, only in the per
formance of duties as such deputy sheriff, and not when otherwise engaged. 

Therefore, in answer to your second question I advise you that a secret service 
officer cannot be appointed as a deputy sheriff and be furnished with an automobile 
through the sheriff's department, for the use of said secret service officer. 

In your third question you inquire whether there is any way in which an auto
mobile can be secured for the use of such secret service officer. 

Section 2915-1 G. C. provides for the appointment of a secret service officer 
by the prosecuting attorney. It also provides for his compensation. There is, how
ever, no provision in said section allowing expenses incurred by the secret service 
officer, in the discharge of his official duties. I know of no express provision of 
law allowing a secret service officer automobile hire or expenses incurred in the 
discharge of his duties. However, if a case should arise where the circumstances 
are such that the prosecuting attorney considers it absolutely necessary to hire an 
automobile for the use of his secret service officer, to enable said officer to perform 
his duties in connection with said case, I am of the opinion that inasmuch as such 
expenses are incurred by him "in the furtherance of justice" and are "not other
wise provided for," they may be paid by the prosecuting attorney under section 
3004 G. C. Said section provides as follows: 

. "Sec. 3004. There shall be allowed annually to the prosecuting attor
ney in addition to his salary and to the allowance provided by section 2914, 
an amount equal to one-half the official salary, to provide for expenses 
which may be incurred by him in the performance of his official duties and 
in the furtherance of justice, not otherwise provided for. * * *" 

Therefore, in answer to your third question I advise you that the prosecuting 
attorney, when he deems it necessary in any specific case, may hire an automobile 
for the use of his secret service officer and pay for the same out of his "furtherance 
of justice" fund. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 
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708. 

DELIXQUEXT CORPORATION TAX DUPLICATE-HOW SAME SHOULD 
BE CERTIFIED TO ATTORNEY-GENERAL. 

In certifying delinquent corporations to attorney-general the provisions of 
sections 5491• G. C. must be complied with. 

CoLUMBus, 0Hro, October 16, 1917. 

HoN. CHESTER E. BRYAN, Treasurer of State, Columbus, Ohio. 
DEAR Sm:-We are in receipt of your letter of October 5th wherein you 

state as follows: 

"The department of the auditor of state has announced its desire and 
intention to transmit to the attorney-general's department immediately the 
delinquent domestic corporation tax duplicate, instead of returning such 
duplicate to the treasurer of state for collection, for a period of thirty 
days. 

I respectfully request your opinion as to whether or not the tax 
duplicate, after the 15 per cent penalty is added by the auditor of state, 
can be immediately transmitted to your own department for collection, 
instead of being returned to the treasurer of state's department and re
tained here for a period of thirty days. We will be pleased to follow this 
procedure if your department will give us such authority, or your opinion 
that such a plan is permissible. 

The law covering the collection of these accounts will be found, I 
believe, in sections 5492 and 5512 G. C., and sections 20 and 268 as amended, 
0. L. 107, page 546. 

I will greatly appreciate your early consideration of this matter, as the 
delinquent duplicate will be certified by this department to the auditor of 
state next week." 

In your request for opinion you refer to sections 5492, 5512, 20 and 268 of the 
General Code. None of these sections as I see it are decisive of the question. 

Section 5492 refers to the action to be brought for the recovery of taxes or 
fees and penalties. 

Section 5512 permits a suit in injunction to be instituted on failure to pay 
taxes, fees or penalties. 

Sections 20 and 268 are general statutes referring to the collection of ge_neral 
claims in favor of the state and have no reference whatever to the payment of 
delinquent corporation fees and penalties. 

The statute which is determinative of the question which you ask is section 
5491, which reads as follows: 

"All taxes received by the treasurer of state, under the ·provisions of 
this act, shall be credited to the general revenue fund. If any public 
utility fails or refuses to pay, on or before the fifteenth day of December, 
the tax assessed against it, or if any corporation fails or refuses to pay, 
on or before the dates fixed, in this act, (October 1st as to domestic cor
porations-see section 5498, December 1st, as to foreign corporations, see 
section 5503) the fee charged against it, the treasurer of state shall certify 
the list of such utilities or corporations, so delinquent, to the auditor of 
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state, who shall add to the tax or fee due, a penalty of fifteen per cent 
thereon. The auditor of state shall thereupon forthwith prepare proper 
duplicates and reports of such taxes and fees and penalties thereon and 
certify them to the treasurer of state for collection. Thirty days after 
he receives such duplicates of delinquent taxes and fees and penalties 
thereon from the auditor of state, the treasurer of state shall certify to 
the commission a list of such public utilities and corporations as have 
failed to pay such taxes or fees and penalties thereon." 

It is apparent therefore that on failure to receive the fees of domestic or 
foreign corporations on the dates above specified, it becomes the duty of the 
treasurer to certify the list of such corporations so delinquent to the auditor, who 
in turn adds a fifteen per cent penalty and certifies the same back to the treasurer 
of state for collection. The treasurer of state thereupon holds the same for 
thirty days, and if the same are not paid within said thirty days, the treasurer of 
state certifies to the tax commission "a list of such public utilities and corporations 
as have failed to pay such taxes or fees and penalties thereon." After the tax 
commission has received the same it then proceeds to direct the attorney-general 
to collect the same under the provisions of section 5492 or to take the action 
provided under section 5512 G. C. 

709. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

COUNTY SURVEYOR-MEMBER OF DITCH COMMISSION-:NIAY RE
TAIN COMPEKSATION PAID TO HIM AS MEMBER OF SAID C0:\1-
MISSION. 

The county survcsor appointed as a member of the commission to codify, con
solidate and clarify the ditch laws of Ohio, under an act found i11 107 0. L. 611, 
is entitled to retain the compensatio11 paid lzim as member of such commission, i11 

addition to his salary as county surveyor. 

CoLUMBUS, Omo, October 16, 1917. 

HoN. HARRY S. CoRE, Prosecuting Attomey, Ottcrwa, Ohio. 
DEAR SIR :-I have a letter from Mr. Perry T. Ford, under date of September 

14, 1917, as follows, and am addressing my opinion on same to you: 

"The bill providing for the appointment of members to constitute a 
drainage commission for Ohio specifically prescribes that one member shall 
be the county surveyor. 

The law governing the duties of the county surveyor provides that 
all his time and attention shall be devoted to the duties of his office and 
that all fees collected by the surveyor be returned to the county fund. 

By request of Mr. Harry Core, prosecuting attorney of Putnam county, 
I would like to have an opinion from your department as to whether or not, 
being the surveyor member of that commission, I will have to turn 
all fees collected from that source back to the county." 

30-Vol. II-A. G. 
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I take it that Mr. Ford refers to the commission to codify, consolidate and 
clarify the ditch laws of Ohio, provision for the appointment of which was made 
by the last general assembly in an act to be found in 107 0. L., page 611. Sections 
1 and 2 of this act read as follows : 

"Section 1. The governor is hereby authorized to appoint a commis
sion of three members to consist of a county surveyor, a farmer and a 
lawyer, all of whom have had experience in ditch matters, to codify, con
solidate and clarify the ditch laws of the state. The commission shall 
organize within ten days after appointment by electing a chairman and 
secretary, and shall make a report to the governor prior to January 1, 
1918. 

"Section 2. Each member shall be paid five dollars for each day 
actually engaged on the work of the commission, and shall also be paid 
his actual and necessary expenses incurred while engaged in such work. 
The commission may employ such assistants as it may deem necessary and 
fix their compensation, and may purchase such stationery and supplies 
as may be needed. The compensation and expenses of members and 
assistants, and cost of stationery and supplies shall be paid on warrant 
of the auditor of state upon the presentation of vouchers signed by the 
chairman and secretary of the commission." 

Section 7181 G. C., as amended in 107 0. L., p. 110, reads in part: 

"The county surveyor shall give his entire time and attention to the 
duties of his office and shall receive an annual salary to be computed as 
follows: * * * Such salary shall be paid monthly out of the general 
county fund upon the warrant of the county auditor and shall be instead 
of all fees, costs, per diem or other allowances, and all other perquisites 
of whatever kind or description which any county surveyor may collect or 
receive. The county surveyor shall be the county tax map draftsman, but 
shall receive no additional compensation for performing the duties of such 
posttlon. \'Vhen the .county surveyor performs service in connection with 
ditches or drainage works under the provisions of sections 6442 to 6822 
inclusive of the General Code of Ohio, he shall charge and collect the 
per diem allowance or other fees therein provided for, and shall pay all 
such allowances and fees monthly into the county treasury to the credit of 
the general county fund. The county surveyor shall do likewise when he 
performs services under the provisions of sections 2807 to 2814 inclusive 
of the General Code of Ohio." 

The county surveyor, as will be seen from the above, now receives a regular 
salary which ordinarily is supposed to cover his entire time. However, in passing 
the act above quoted the legislature made an exception to this rule since it spe
cifically provided that one of the members to be appointed on the commission 
referred to should be a "county surveyor." I believe they also intended to make 
an exception to the general rule concerning the compensation of the surveyor, 
and that they meant to allow the county surveyor appointed on this commission 
his compensation as a member of such commission in addition to his salary as 
county surveyor. 

The compensation he receives as such member is not received by him as county 
surveyor. If he chose to decline the appointment he could do so, and so could any 
and every other county surveyor in the state who might be appointed in his place. 
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His position as county surveyor does not require a county surveyor to accept this 
appointment, and it is quite likely that if the surveyor member of the commission 
were obliged to serve without compensation, it might be difficult to persuade the 
county surveyor to accept the appointment. In the event that no one of them 
would accept without compensation, and no compensation could be paid to such 
surveyor member, the governor would pe unable to secure a third member of the 
commission qualified to accept the appointment. 

With these considerations in mind I am convinced, after a careful reading 
of the two statutes, that the above expressed conclusion is proper. It might be 
added that the act creating the ditch law codifying commission was passed one 
day later than the act providing for the county surveyor's salary. I believe it is 
hardly necessary to dwell upon this fact to sustain our c.onclusion. 

In direct answer to your question, then, I am of the opinion that tile county 
surveyor appointed by the governor as a member of the commission to codify, 
consolidate and clarify the ditch laws of Ohio is entitled to the compensation pro
vided in the act authorizing such appointment, in addition to the regular salary 
which such county surveyor receives. 

710. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FEMALES-EMPLOYMENT IN THE TRANSMISSION OF MESSAGES
SECTIONS 1008 AND 12993 NOT IN CONFLICT. 

Sections 1008 G. C. and 12993 are not in conflict regarding the emplo:yment of 
females in the transmission of messages. 

Section 1008 proh,ibits females over eighteen years of age to be employed more 
tha1t a certain number of hours in any one day or week in the establishments ot) 
vocations therein named when under the law they are permitted to be engaged ilti 
such employment. 

Sectiott 12993 absolutely forbids a female under twenty-one years of age to be 
employed in the transmission of messages. 

CoLUMBUS, OHIO, October 16, 1917. 

The Industrial Commission of Ohio, Colun~bus, Ohio.: 
GENTLEMEN :-We have your recent favor in which you state: 

"Our chief deputy of the division of workshops, factories and public 
buildings, requests that you furnish this department an opinion on the fol
lowing matter: 

'Sections 12993 and 1008 of the General Code, as amended by the 
eighty-second general assembly, seem to be in conflict. Section 12993 pro
vides, among other things, that no female under twenty-one years of age 
shall be employed in the transmission of messages. 

Section 1008, as amended, seems to conflict by implication, at least, in 
that it permits females, over eighteen years of age and under twenty-one, 
to be employed in the distributing or transmission of messages, provided 
such females do not work more than nine hours in any one day, or more 
than fifty hours in any one week, or more than six days in any one week. 
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Since the ---------------- Telegraph Company is laboring under the 
impression that females between eighteen and twenty-one years of age 
can be employed in the transmission of messages, I will thank you to secure 
an opinion from the attorney-general on the subject.'" 

Section 1008 G. C., as amended in 107 0. L. 149, reads in part: 

"* * * Females over eighteen years of age shall not be employed 
or permitted or suffered to work in or in connection with any factory, 
workshop, telephone or telegraph office, millinery, or dressmaking estab
lishment, restaurant or in the distributing or transmission of messages or 
in any mercantile establishment located in any city, more than nine hours 
in any one day, except Saturday, when the liours of labor in mercantile 
establishments may.be ten hours, or more than fifty hours in any one week, 
but meal time shall not be included as a part of the work hours of the 
week or day, provided, however, that no restriction as to hours of labor 
shall apply to canneries or establishments engaged in preparing for use 
perishable goods, during the season they are engaged in canning their 
products." 

Section 12993 G. C. provides : 

"No * * * female child under sixteen years of age shall be em
ployed, permitted or suffered to work in, about or in connection with 
* * * nor any * * * female under twenty-one years in the trans
mission of messages. * * *'~ 

These two statutes affecting the same subject matter are in pari materia, should 
be read together and every provision in each should be given its full meaning unless 
such provisions are so repugnant to each other as to call for the application of 
the rule of implied repeal. 

Section 1008, supra, provides that females over eighteen years of age shall 
not be employed, etc., in any one of a number of named establishments, or in 
the distribution or transmission of messages, more than a certain number of hours 
per day and week. Section 12993 prohibits children of certain age from being 
employed, etc., in certain named establishments, and further prohibits any female 
under twenty-one years to be employed in the transmission of messages. This 
latter section has no reference to the hours of labor. The provisions of section 
1008, above quoted, have reference only to the hours of labor permitted. I do 
not find any conflict in these provisions. Both sections are prohibitive. They do 
not in words or terms permit anything. They prohibit the things set forth in the 
sections, respectively. 

As stated in Conrad v. State, 75 0. S. 52, by our supreme court: 

"The rule as to strict construction of penal statutes does not require 
us to go so far as to defeat the purpose of the statute by a technical appli
cation of the rule." 

While it is true in section 1008 the statute provides that "females over eighteen 
years of age shall not be employed, etc., * * * in the distribution or trans
mission of messages * * * ," and section 129931 provides "* * * or female 
under twenty-one years in the transmission of messages," even though section 
1008 was a later enactment of the legislature, it is my opinion that the later 
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enactment did not in any manner affect the provision in the prior statute. If 
the legislature wanted to cut down the age limit in the provision as found in 
section 12993, which is a general prohibition against the employment of females 
under twenty-one years in the transmission of messages, they might easily have 
done so in express terms, and when we find in a statute, which is in pari materia 
but applying to the hours of labor instead of the vocations, certain provisions as 
to the same class of labor, all in prohibitive language, I do not believe such pro
visions would work an implied repeal. The rule of implied repeal only obtains 
when absolutely necessary, and my view of these sections is that they do not nec-
essarily conflict. · 

As far as the hours of labor are concerned in the establishments and voca
tions named in section 1008, females over eighteen are prohibited from engaging 
for longer periods than in said section provided; that is, if they are permitted, 
under the law, to be employed, permitted or suffered to work in connection with 
such establishments or in such business. Under section 12993 females under 
twenty-one years of age are prohibited from being employed, permitted or 
suffered to work in connection with the transmission of messages. 

711. 

Very truly yours, 
JosEPH MCGHEE, 

A ttor11ey-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF 
COUNTY COMMISSIONERS OF COLUMBIANA COUNTY. 

CoLUMBUS, OHIO, October 16, 1917. 

lndttstrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re bond issue in the amount of $17,450.00 for the improvement of the 
Columbiana-Youngstown public road in Fairfield township, Columbiana 
county, Ohio. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners and other officers of Columbiana county, Ohio, relating to 
the above bond issue and find said proceedings to be substantially regular and 
in conformity to the provisions of the General Code of Ohio relating to bond 
issues of this kind. 

I am therefore of the opinion that the bonds of said county covering said issue 
will constitute valid and binding obligations of said county when the same are 
properly prepared, signed and delivered. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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712. 

APPROVAL-CONTRACT BETWEEN BOARD OF TRUSTEES OHIO 
STATE UNIVERSITY AND EDGAR H. LATHAM.:......DISAPPROV AL OF 
BOND FORM. 

CoLUMBUS, OHIO, October 16, 1917. 

RoN. 'CARL E. STEEB, Secretary, Board of Trustees, Olzio State University, Colum
bus, Ohio. 
DEAR SIR :-I have examined the contract which you submitted to me, which 

contract was entered into on the first of August, 1917, between Edgar H. Latham 
and your board of trustees, for the construction and completion of an addition to 
the dining room and the construction of a store room, including an alternate of 
increasing said store room seven feet in length, at the Ohio Union on the campus 
of the Ohio State University, said contract calling for the sum of $11,084.00, to be 
paid from the Ohio State University endowment fund income. 

I find said contract to be in compliance with law and have this day approved 
of the same, the auditor of state having certified that there are funds available 
for the payment thereof. 

The bond accompanying said contract is not in the form as at present pre
scribed by statute and no money should be paid on the contract until the bond has 
been corrected or until a certificate has been made by you that all material men, 
subcontractors and laborers have been paid. 

713. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CEMETERY TRUSTEES-MAY IMPROVE MAIN DRIVEWAY INSIDE OF 
CEMETERY-WITHOUT PRELIMINARY ACTION OF COUNCIL OF 
MUNICIPALITY. 

A board of cemetery trustees appointed under section 4175 G. C. has power and 
authority to imp1·ove the main driveway inside the cemetery grounds without any 
preliminary action of the council of the municipality. They may do this under 
such rules and orders as they may adopt, subject, however, to any ordinances that 
may have theretofore been adopted by the village. 

CoLUMBus, Omo, October 16, 1917. 

HoN. ALDRICH B. UNDERWOOD, Prosecuting Attorney, Medina, Ohio. 
DEAR SIR :-I have your communication in which you make the following in

quiry: 

"I am writing for your opinion upon the following facts: The village 
of Medina, Ohio, has a cemetery known as Spring Grove cemetery. A 
board of cemetery trustees under 4175 G. C. control same. This board 
has $11,000.00 on hand from sale of lots and other minor sources. They 
now desire to improve and pave the main driveway inside of and leading 
into the cemetery proper at an estimated cost of not to exceed $4,000.00 
or $5,000.00. 
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My questions, therefore, are these: (1) Can the board of cemetery 
trustees make the improvement without legislation by the village council? 
(2) If so, does the paving or improvement of the driveway fall within 
the terms 'improvement' or 'embellishment of grounds' as used in statutes 
above referred to on cemeteries? (3) If so, name what steps are necessary 
to be taken by the board of cemetery trustees." 

By way of introduction let us note that chapter 9, division 4, title XII of part 
first of the General Code contains provisions regulating the matter of cemeteries 
for cities and also cemeteries for villages. The control of cemeteries for cities 
rests with the director of public service, whose powers and duties are specifically 
set out; while the control of cemeteries for villages is vested in a board of trus
tees whose duties and powers are the same as are those of the dirctor of public 
service in reference to city cemeteries. 

Sections 4160 to 4175 inc. G. C. of said Chap. 9 relate to cemeteries for cities, 
and section 4174 to 4182 inc. G. C. of the same chapter cover cemeteries for 
villages. 

Section 4175 G. C. makes provision for the mayor's appointing a board of cem
etery trustees consisting of three persons, to have the control and management of 
village cemeteries. 

Section 4178 G. C. provides in part as follows: 

"The board of cemetery trustees shall have the powers and perform the 
duties prescribed in this chapter for the director of public service. * * *" 

Under this provision it will be necessary for us to turn to the powers and 
duties conferred upon the director of public service, found in sections 4160 to 4173 
G. C. in said chapter. 

Section 4165 G. C. gives authority to said director to determine the size and 
price of lots to be sold and the terms of payment therefor'. 

Section 4166 G. C. reads as follows: 

"l'\ o more shall be charged for lots than is necessary to reimburse 
the corporation for the expense of lands purchased or appropriated for 
cemetery purposes, and to keep in order and embellish the grounds, and 
provision shall be made for the interment in such cemetery of persons 
buried at the expense of the corporation." 

Under this section the moneys arising from the sale of lots shall be used for 
the purchase or appropriation of lands for cemetery purposes "and to keep in order 
and embellish the grounds." 

Section 4167 G. C. provides as follows: 

"The director of public service shall have entire charge and control of 
receipts from the sale of lots, and of the laying off and embellishing the 
grounds. * * *" 

In the same section the director of public service is given powers as follows: 

"He shall sell lots, receive payments therefor, direct the improvements, 
and make the expmditures, under such rules and orders as he prescribes." 
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Section 4161 G. C. provides that: 

"The director o·f public service shall take possession and charge and 
have the entire management, control, and regulation of public graveyards, 
burial grounds, and cemeteries located in or belonging to the corporation. 
* * * , 

Section 4162 G. C. provides: 

"The director shall direct all the improvements and embellishments 
of the grounds and lots. * * *" 

From all these provisions it is seen that the director of public service has au
thority to sell lots, receive the money therefore and expend the same under such 
rules and orders as he prescribes, and further that he uses the moneys in part to 
keep in order and embellish the grounds of the cemetery. 

· Remembering that the board of trustees of village cemeteries has the same 
power and authority as the director of public service, it seems to me quite evident 
that the board of trustees would have authority to improve and pave the main 
driveway inside of and leading into the cemetery proper and expend the money 
therefor without any action being taken by the council of the village of Medina, 
and that they would do this under such rules and orders as they themselves may 
prescribe, under section 4167· G. C. 

I might call attention to one provision of section 4161 G. C., to the effect that 
the powers and duties of the director of public service are subject to the ordinances 
of the City. This would apply to a village cemetery and if the village has enacted 
certain ordinances in reference to the matters over which the board of trustees 
has charge, the provisions of these ordinances should be followed. 

In rendering this opinion I am not unmindful of an opinion rendered by my 
predecessor Hon. Timothy S. Hogan and found in Vol II of the Annual Report of 
the Attorney-General for 1913, p. 1643. However, the facts in that case were en
tirely different from those we now have under consideration. Mr. Hogan was 
dealing with streets fronting the cemetery and not with avenues lying within the 
cemetery grounds. His opinion was as follows : 

"Inasmuch as the statutes do not confer such power (that is the power 
to improve streets), the board of trustees of a cemetery in a village may 
not improve a street fronting on its property." 

Neither am I unmindful of an opinion rendered by the court of common pleas 
of Logan county in the case of State ex rei. Kelley v. Roebuck, 15 Ohio Dec. 400. 
The court had under consideration the powers and duties of the director of public 
service and the council of a municipality under statutes which were entirely dif
ferent from those we now have before us. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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714. 

APPROVAL-FIXAL RESOLUTIONS FOR ROAD D.IPROVK\IENT IN 
CLINTON AND AUGLAIZE COUNTIES. 

CoLUMBus, OHIO, October 16, 1918. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-I am in receipt of your letters of October 6 and 8, respectively, in 

which you enclose final resolutions, for my approval, as follows: 

Clinton County-Sec. "A," Wilmington-Hillsboro road, I. C. H. No. 254. 
Auglaize County-Sec. "A-2," Wapakoneta-St. ::\farys road, I. C. H. Xo. 

165. 

I have carefully examined these final resolutions and find them correct in form 
and legal. I am, therefore, returning the same to you with my approval endorsed 
thereon, in accordance with the provisions of section 1218 G. C. 

715. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWNSHIP'S SHARE OF COST AND EXPENSE OF JOINT COUXTY 
ROAD IMPROVEMENT-UPON WHAT PROPERTY LEVY SHOULD 
BE MADE TO TAKE CARE OF SAME. 

The levy which must be made to take care of a township's share of tile cost 
and expense of a joint county road improvement must be made upo11 the property 
of the entire township and not upon that located outside of a m11nicipa/ity or mu
nicipalities that may be located within the tqwnship. This is true whether the 
proceedings would be controlled by the Cass highway act or the White-Mulcahy law. 

CoLUMBUS, OHio, October 16, 1917. 

HoN. CALVIN D. SPITLER, Prosecuting Attorney, Tiffin, Ohio. 
DEAR SIR :-I have your communication of October 5, 1917, which reads as 

follows: 

"In 1916 a petition was filed for the improvement of a road along the 
county line between Seneca and Crawford counties approximately nine miles 
in length. Action was taken on said petition by the joint board of com
missioners of Seneca and Crawford counties and the improvement was 
granted and all other proceedings were had including the apportionment of 
the expenses which were apportioned as follows: Five per cent to each 
of the counties; five per cent to the land owners of each county whose 
lands will be benefited by the improvement; and forty per cent to each 
of the townships in which said improvement is located. 

It so happens that Bloom township of Seneca county, Ohio, is unable to 
raise the money to pay her proportionate share of this improvement by 
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reason of the fact that the corporation of Bloomville, in said township, · 
cannot increase its tax budget, and the question arises whether a road dis
trict can be created in Bloom township under section 3298-25 excluding 
the corporation of Bloomville for the purpose of raising the money for 
the township's share of the cost of this improvement. In other words, 
can such a road district be created so as to include the improvement of 
joint county roads lying within tlze township?" 

In order to answer the question suggested in your communication, it might be 
well for us to note the provisions of the law as it has existed since the 28th day 
of June, 1917, inasmuch as section 3298-25 G. C., to which you refer, is a part of 
the White-Mulcahy act which became effective on said date. Said section reads as 
follows (107 0. L. 83) : 

"Sec. 3298-25. The board of trustees of a township in which township 
there is located a municipal corporation or corporations, or a part of a mu
nicipal corporation, may by resolution erect that portion of such township 
not included within the corporate limits of such municipal corporation or 
corporations into a road district, whenever in their opinion it is expedient 
and necessary and for the public convenience and welfare for the pur
pose of constructing, reconstructing, resurfacing or improving the public 
roads within such road district. The road district so created shall be given 
an appropriate name by which it shall be known and designated." 

Sections 3298-25 to 3298-53 G. C. (107 0. L. 83) are entirely new matter and 
provide a scheme by which the township trustees may create a separate road dis
trict out of the territory of a township which lies outside of the municipality or 
parts of municipalities that may be located in the township. This new matter was 
enacted to enable the township trustees to construct township highways and pay 
for the same without making a levy upon the property which lies inside the mu
nicipal corporations that may be located in the township. This was done for the 
reason that many municipalities are taxed almost up to the limit at present and 
hence c·annot bear the extra tax necessary to take care of the matter of road im
provement. 

Your question now is as to whether this principle could be applied in the im
provement of a road located on the county line between Seneca and Crawford 
counties and in which, of course, both counties are interested. 

As said before, let us first note the provisions of the new law relative to the 
matter of improving roads by the joint board of county commissioners of two or 
more counties. 

Section 6934 G. C. (107 0. L. 102) provides: 

"When a joint board is proceeding upon a peUtwn, the compensation, 
damages, costs and expenses of the improvement shall be apportioned and 
paid in the method specified in the petition which may be any one of the 
methods provided by section 6919 of the General Code. ·when a joint 
board acts by unanimous vote arid without the filing of a petition, they 
shall set forth in their resolution declaring the necessity for the improve
ment the method of apportioning and paying the compensation, damages, 
costs and expenses of the improvement, which may be any one of the 
methods provided by section 6919 of the General Code. * * *" 

We will now turn to section 6919 G. C. and ascertain how the cost and ex
penses for a road improvement may be provided. It will be noted that there are 
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four different methods set out in said section. In the road improvement which 
you have under consideration, evidently the first method set ,out in section 69l9 
G. C. was selected. This section reads in part as follows (107 0. L. 98) : 

"Sec. 6919. * * * 
1. :r\ ot less than thirty-five per cent nor more than fifty per cent 

thereof shall be paid out of the proceeds of any levy or levies for road 
purposes upon the grand duplicate of all taxable property in the county, 
or out of any funds available therefor; not less than twenty-five per cent 
nor more than forty per cent thereof shall be paid out of the proceeds 
of any levy or levies for road purposes upon the taxable property of any 
township or townships in which said improvement may be in whole or part 
situated. * * *" 

It is readily seen, from the provisions of this section, that the amount appor
tioned to the township must be realized from a levy upon the taxable property of 
the township or townships, not the taxable property located outside the municipality 
or municipalities. Hence it is clearly evident from these provisions of the new law 
that the township's share of the cost and expense of a joint county improvement 
could not be paid out of the proceeds of the levy made upon the property located 
outside of a municipality or municipalities in the township. This evidently is the 
correct construction to be placed upon the new law, relative to the matter about 
which you inquire. However, I desire to proceed further and suggest that the 
improvement about which you inquire could not proceed under the provisions of 
the new law, but would have to come under those of the old. 

In an opinion rendered by me on July 16, 1917, No. 449, after going into the 
matter pretty carefully, I arrived at the conclusion that a road improvement is a 
proceeding under the terms of section 26 G. C. I quote the following from said 
opinion: 

"From all these cases it seems to me that there can be no question but 
that the matter of a road improvement constitutes a proceeding under the 
terms of section 26 G. C." 

Said section 26 provides : 

"\¥henever a statute is repealed or amended, such repeal or amendment 
shall in no manner affect pending * * * proceedings. * * *" 

Under this section, if a road improvement were pending at the time the Cass 
act was amended by the White-:Mulcahy act, then the amendment of the said act 
would not affect the proceeding which was pending at the time the amendment 
took effect, namely, on June 28, 1917. 

From the facts set out in your communication, the proceeding in reference to 
the road improvement therein mentioned was undoubtedly pending, inasmuch as 
the county commissioners had allowed the petition and had proceeded with the 
apportionment of the costs and expenses of the improvement to the different 
counties, townships and abutting property owners. 

Hence, it will be seen that the further proceedings relative to the said im
provement would be governed by the old law and not by the new. However, un
der the old law there was no such a provision as that found in section 3298-25, 
supra, of the new. Therefore, the further proceedings in reference to the im
provement could not be based upon the provisions of section 3298-25. 
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So in looking at your question from either standpoint, in view of the provisions 
of the old law or those of the new, section 3298-25 G. C. could not apply in the 
matter of paying the township's share of the cost and expense of a joint county 
road improvement. · 

716. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11eral. 

TAX LEVY-UNDER SECTION 3298-1Sd G. C.-MUST BE INCLUDED IN 
REGULAR BUDGET EACH YEAR-WHEN LEVY SHOULD BE MADE
TOWNSHIP TRUSTEES-IN ISSUING BONDS FOR ROAD IMPROVE
MENT-MAY ANTICIPATE TAXES TO BE LEVIED YEAR AFTER 
YEAR-CERTAIN CONDITIONS-COMPELLED TO LEVY TAX FOR 
INTEREST AND SINKING FUND. 

1. The tax levy provided for in section 3298-1Sd G. C., in anticipation of which 
bonds may be issued under section 3298-15e G. C., must be included i11 the regular 
budget each year, and the said lev:l' must be made at the same time as are other tax 
levies. 

2. Township trustees, in issuing bonds to provide for the cost of a proposed 
road improvement, may anticipate the taxes to be levied year after year under au
thority of section 3298-1Sd G. C., and are not compelled merely to anticipate the 
tax levy of the year in which the bonds are issued, with the condition that all the 
bonds mature within ten years. 

3. Township trustees are compelled to levy a tax from year to ·year sufficiently 
large to provide for the interest and at the same time to create a sinking fund for 
the redemption of all outstanding bonds at maturit)'. Sec. 11 of Art. XII of the 
constitution and section 5649-1 G. C., make this obligatory upon the township trustees. 

CoLUMBUS, 0Hro, October 16, 1917. 

HoN. 0THO W. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR SIR :-1 have your communication of September 15, 1917, in which you 

ask me to place a construction upon sections 3298-1Sd and 3298-1Se (107 0. L. 79), 
with a view to answering the following questions : 

"1. Under the foregoing statutes, assume that the tax duplicate in a 
certain township is one million dollars, and the board of trustees of that 
township is desirous of improving certain roads; that the rate of taxation 
was such in the township that the board of trustees could make a levy of 
three mills. 

(a) When must the board make this levy? 
(b) Must it be made in the May levy, or may it be made at any other 

time during the year? 
(c) If it can be made at any other time, in what manner must the 

board proceed? 
2. Further, assume that the board made a levy of three mills at the 

proper time of the year, and then proceeded to issue bonds in anticipation 
of the collection of the levy. (It is at once apparent that this three mill 
levy on a million dollar duplicate would return three thousand dollars.) 
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(a) Can the board issue bonds to exceed the sum of three thousand 
dollars? 

(b) If the board would issue bonds for even three thousand dolJars, 
when should those bonds come due? 

If the levy is made and put on the duplicate, it is the duty of the 
treasurer to collect this money, and ordinarily the money would have 
found its way into the township treasury, the August settlement of the 
following year. (This might vary, depending when it was placed on the 
duplicate._ 

But statute 3298-lSe says that these bonds must mature within ten 
years. This seems to say that the bonds need not be paid off as soon as 
the money is available for that purpose, but such bonds may mature any 
time within ten years. 

3. Again, assume that the board would issue bonds in the sum of 
ten thousand dollars under the foregoing condition of the duplicate and 
tax rate. Ten thousand dollars could easily be paid off within ten years. 

(a) Can the board issue bonds in the sum of ten thousand dolJars, 
as a matter of law? 

(b) If it does issue bonds in the sum of ten thousand dollars, how 
and when can it make a levy to take care of the interest and redeem the 
bonds at maturity? 

You will note that the question that is concerning me is this: Section 
3298-lSd says that the trustees may 'levy annually.' Section 3298-lSe says 
that the trustees may issue bonds in anticipation of the collection of that 
levy. So it must follow that there must be some kind of a levy made be
fore bonds can be issued in anticipation thereof. Now, if a levy must be 
made each year, and there is no provision of law whereby there may be a 
provision made in the resolution providing for the issue of the bonds for 
this annual levy, what is the object and purpose of the provision that 
says that these bonds may extend over a period of ten years? Has the 
present board authority to pass a resolution that will be binding on future 
boards, in respect to this levy? If it has not such power and authority, 
then future boards might refuse to make such levy. 

In other words, under the above statutes, for what amount may bonds 
be issued in any one year? Can the amount exceed three mills on the 
duplicate of the township, and if so, may it be in such amount that a three 
mill levy each year, for not to exceed ten years, will pay the interest and 
principal?" 

The particular parts of sections 3298-lSd and 3298-lSe G. C. (107 0. L. 79), 
upon which you ask me to place a construction, are as follows: 

"Sec. 3298-lSd. * * * For the purpose of providing by taxation a 
fund for the payment of the township's proportion of the compensation, 
damages, costs and expenses of constructing, reconstructing, resurfacing or 
improving roads * * * the board of trustees of any township is hereby 
authorized to levy annually a tax not exceeding three mills upon each 
dolJar of the taxable property of said township. * * *" 

"Sec. 3298-lSe. The township trustees, in anticipation of the collection 
of such taxes and assessments or any part thereof, may, whenever in their 
judgment it is deemed necessary, sell the bonds of said township in any 
amount not greater than the aggregate sum necessary to pay the estimated 
compensation, damages, costs and expenses of such improvement. Such 
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bonds shall state for what purpose they are issued and shall bear interest 
at a rate not to exceed five per cent per annum, payable semi-annually, and 
in such amounts and to mature at such times as the trustees shall determine, 
subject to the provision, however, that said bonds shall mature in not more 
than ten years. * * *" 

The particular words which give rise to the questions in your mind are "an
nually" as found in section 3298-lSd G. C., and "such taxes" found in section 3298-
lSe G. C. In order to reach a correct understanding of the answers to be given 
your questions, it may be well for us to consider one or two other sections. 

Section 5649-3a G. C. provides that on or before the first Monday in June, 
each year, the trustees of each township shall submit, or cause to be submitted to 
the county auditor, an annual budget setting forth in itemized form an estimate 
stating the amount of money needed for their wants for the incoming year and for 
each month thereof. That is, in each and every year the township trustees must 
levy a tax to take care of the amount of money needed for their wants for the 
incoming year. This would apply to the levy provided for in section 3298-lSd 
G. C., as well as for other purposes. A levy is made each year and this levy ex
tends no further than to take care of the amount of money needed for all pur
poses during the incoming year. 

Section 5649-1 G. C. provides as follows: 

"In any taxing district, the taxing authority shall, within the limita
tions now prescribed by law, levy a tax sufficient to provide for sinking 
fund and interest purposes for all bonds issued by any political subdivision, 
which tax shall be placed before and in preference to all other items, and 
for the full amount thereof." 

Under the provisions of this section it is obligatory upon the township trustees 
of any township to levy a tax sufficient to provide for the sinking fund and interest 
purposes for all bonds issued by the township in the past. That is, year after 
year it is made obligatory upon the township trustees to levy a tax that will be 
sufficient to create a sinking fund for the redemption of all bonds as they become 
due year after year, and to pay the interest upon the same, and this tax shall be 
placed before and in preference to all other items and for the full amount thereof. 
This provision applies to the bonds issued under and by virtue of the provisions of 
section 3298-lSe G. C., as well as to any other bonds that may be issued. In con
nection with the provisions of this section I desire to call attention to section 11 
of article XII of the constitution, which reads as follows: 

"No bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

Under this provision no bonded indebtedness can be incurred by the township 
trustees, unless they provide at the same. time for levying and collecting annually 
by taxation an amount sufficient to pay the interest on said bonds and to provide a 
sinking fund· for their final redemption. 

ln other words, there are constitutional and statutory provisions that the town
ship trustees must levy annually, that is from year to year, a sufficient tax to pay 
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the interest on all bonds outstanding, and at the same time to provide a sinking 
fund for their redemption whenever they may fall due. \Vith this in mind, let 
us turn to the provision of section 3298-lSe, supra, which is as follows, that in 
anticipation of the collection of such taxes, the township trustees may sell the 
bonds of the township in a sum not greater than necessary to pay the estimated 
cost of an improvement. This does not mean in anticipation of taxes already 
levied by the township trustees, and hence is not limited to the amount of money 
that will be collected during any one year. But looking ahead to the taxes which 
the township trustees are authorized to levy year after year, the township trustees, 
in anticipation of these levies and the collection thereof, may sell the bonds to 
take care of the costs of an improvement, provided the bonds are made to mature 
in not to exceed ten years. This provision does not contemplate that the board 
of trustees which makes provision for the issuance of the bonds shall levy the 
tax necessary to take care of the bonds, nor does it mean that said board shall 
levy any particular rate at that particular time; but, as said before, it contemplates 
the levy that will be made by the trustees, year after year, under the authority of 
section 3298-lSd, supra. 

It might assist us, in understanding the provisions of these sections, to note 
the reasoning of the court in Link v. Karb, Mayor, 89 0. S. 326, in which the 
court was placing a construction upon section 11 of article XII of the constitution, 
above quoted. To be sure, the matter under consideration by the court was differ
ent from that which we now have before us, but the reasoning applies as well to 
this case as it does to that of Link v. Karb, supra. On p. 338 of the opinion in 
Link v. Karb, supra, the court reasons as follows: 

"* * * we have reached the conclusion that, in obedience to this 
amendment to the constitution the taxing officials of any political subdivision 
of the state must provide in the resolution or ordinance authorizing such 
issue, or in a resolution or ordinance in relation to the same subject-matter 
passed prior to the issuing of such bonds, for levying and collecting annually 
by taxation an amount sufficient to pay the interest thereon and provide a 
sinking fund for their final redemption at maturity. This. of course, does 
not require the immediate levying of a tax certain, either in amount or 
rate, for the provision of this amendment is that this tax shall be levied 
annually and collected annually, but it does mean that, at the time the issue 
of bonds is authorized, the taxing authorities proposing to issue such bonds 
shall provide that a levy shall be made each year thereafter during the 
term of the bonds in an amount sufficient to pay the interest thereon and 
retire the bonds, and such provision, so made at the time the bonds are 
authorized, shall be binding and obligatory upon these taxing officers of that 
political subdivision and their successors in office until the purpose of such 
levy shall have been fully accomplished by the retirement of the bonds so 
issued. Such a provision fills the full purpose of this amendment to the 
constitution and is not subject to the objection that it is impossible at the 
time of issue to determine either the amount that must be raised for that 
purpose or the rate that must be levied to raise such an amount. That 
amount may be determined from year to year, and levied annually, for that 
is the command of the amendment itself; but having declared at the time 
of the issue of such bonds that a levy shall be made in an amount suffi
cient, there then remains for the taxing officials the mere matter of calcu
lation as to the amount. The levy must be made at all events in pursuance 
to the original provisions therefor, and subsequent taxing authorities must 
make such annual levy, regardless of what exigencies may arise in the 
future." 



1936 OPINIONS 

In view of all the above, I will answer your questions as follows: 
1. Answering your first question, it is quite evident that the amount of money 

necessary to pay the interest and create a sinking fund to redeem the bonds that 
mature from year to year must be submitted with the annual budget and the levy 
made for this purpose at the same time that the levy is made for all other purposes. 

2. Answering your second question, the township trustees, in issuing bonds to 
provide for the cost of a proposed road improvement, may anticipate the taxes to 
be levied year after year under authority of section 3298-lSd and are not compelled 
merely to anticipate the tax levy of the year in which the bonds are issued, with the 
condition that all the bonds mature within ten years. However, the bonds issued 
at any one time should be issued with a view to the money that can be realized 
from year to year from a levy of three mills on the tax valuation of the township, 
and also with a view to the amount of bonds which, up to any particular time, 
have been issued and outstanding under section 3298-lSe G. C. 

3. Your next question is as to whether the present board of township trustees 
has authority to pass a resolution to sell bonds and thus bind future boards to 
make a levy to take care of the interest and create a sinking fund for the redemption 
of the bonds so issued by the present board. As said before, the constitutional pro
vision above quoted and the legislative enactment found in section 5649-1 G. C. 
make it obligatory upon future boards to make such a levy. If they do not, they 
could be compelled to do so through a mandamus proceeding. 

In answering your second question I used the following language: 

"However, the bonds issued at any one time should be issued with a 
view to the money that can be realized from year to year from a levy of 
three mills on the tax valuation of the township, and also with a view to the 
amount of bonds which, up to any particular time, have been issued and 
outstanding under section 3298-lSe G. C." 

While you do not particularly ask the question to which I am going to give a 
little attention, yet it occurs to me that it is one which is so directly connected with 
the questions which you do ask that it should be given some attention. 

Section 3298-lSd G. C. specifically limits the rate of tax which may be levied 
for the purposes set out in said section to three mills on all the taxable property 
of the township. Then section 3298-lSe immediately follows and provides that 
"the township trustees, in anticipation of the collection of such taxes and assess
ments * * * may * * * sell the bonds of said township * * *." As 
said before in reference to this provision, the township trustees may anticipate a 
levy of taxes and a collection of the same from year to year during the time for 
which the bonds are issued to mature, but not to exceed ten years. The question 
now is, what tax levy can the township trustees anticipate. Manifestly, they cannot 
anticipate the levy and collection of taxes to exceed a rate of three mills upon a 
valuation such as exists at the time of the issuance of the bonds. If the tax levy 
is limited to three mills the township trustees cannot issue bonds for the purposes 
set out in section 3298-1 G. C. to mature in amounts faster than can be cared for, 
together with the interest, by a levy of three mills. At the same time that the bonds 
are issued, the township trustees must provide for the levy of a tax to take care of 
the interest of the bonds from time to time and also to create a sinking fund which 
will be sufficient to redeem the bonds at their maturity, but they cannot provide for 
a sinking fund and interest that will exceed an amount which can be realized from 
a levy of three mills upon the taxabl<; property of the township, and this for the 
reason that they are specifically limited by law to three mills. 
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In reference to this matter I desire to call attention to a principle of law laid 
down by Dillon, in his work on ::\Iunicipal Corporations, Vol. I, section 212: 

"By the constitutions of Texas and Louisiana and Alabama the amount 
of the tax which may be levied is limited. In these constitutions there is 
therefore not only a requirement that provision shall be made for the 
levying of a tax for the payment oi the principal and interest of the indebt
edness, but the amount of the tax which may be levied is also limited. The 
direct requirement is that the tax shall be 'sufficient' to pay the debt, and 
this requirement carries with it a correlative prohibition against incurring 
any debt greater than such amount as may be satisfied and paid by the levy 
of a tax within the limit of the constitution. In other words, the consti
tution requires not only that no debt shall ever be created above such a 
sum as the levy directed will pay, but also that when and before the debt is 
created it shall be ascertained whether the maximum amount of the tax 
permitted by the constitution will annually pay the interest and provide for 
the principal or for the sinking fund required by the constitution. The debt 
is not to go beyond what a tax can be levied to pay. If at the time when 
the debt is incurred a tax is levied which is not sufficient in amount to pay 
the interest and to create the prescribed sinking fund, the debt will be sus
tained up to the amount which is justified by the tax directed to be levied 
and will be held to be invalid as to the excess." 

In examining the cases cited by Mr. Dillon, to substantiate the principles of law 
thus enunciated by him, I conclude that the principles stated by him are borne out 
by the decisions of the courts, but I desire to note but one case which is to the 
same effect as the situation above made. 

In The Citizens Bank v. The City of Terrell, 78 Tex., 450, we find, among 
other principles of law set forth in the syllabus, the following: 

"8. The command of our constitution is that when the debt is created 
provision shall then be made for levying and collecting a tax to discharge 
it. It amounts to more than a direction that no debt shail ever be created 
above such a sum as the directed levy will pay. The constitution will not 
be obeyed unless it shall be ascertained when and before a debt is created 
whether one-fourth of one per cent or less on the taxable valuation will 
annually pay the interest and sinking fund. 

9. As a limit upon the amount of debt the city can incur it must look 
to the assessment tax rolls taken for the city and under its authority." 

And in the opinion on page 459 the court reasons as follows: 

"The command of our constitution is that when the debt is created 
provision shall then be made for levying and collecting a tax to discharge 
it. It amounts to more than a direction that no debt shall ever be created 
above such a sum as the directed levy will pay. 

The constitution will not be obeyed unless it shall be ascertained, when 
and before a debt is created, whether one-fourth or one per cent or less 
on the taxable valuation will annually pay the interest and sinking fund." 

Also on page 459, in commenting upon a decision rendered by the supreme 
court of the United States in which it was interpreting the constitution of the state 
of Nebraska, the court used the following language: 

"In this case the constitution of the state of Nebraska, under which 
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the question arose, limited the amount of the debt that could be created to 
'10 per cent of the assessed valuation.' 

Upon this point the opinion holds that the amount of the assessed 
value of the taxable property was ascertainable only by a reference to the 
assessment itself, 'a public record equally accessible to all intending pur-

.. chasers of bonds as well as to the county officers;' and that the county 
officers 'are bound, it is true, to learn from the assessment what the limit 
upon their authority is, as a necessary preliminary in the exercise of their 
functions and the performance of their duty; but the information is (not) 
for themselves only. All the world besides must have it from the same 
source and for themselves. The fact, as it is recorded in the assessment 
itself, is intrinsic and proves itself by inspection, and concludes all deter
minations that contradict it.'" 

From all the above and from what would seem to be sound reasoning, the 
township trustees, while they are permitted to anticipate the levy of a tax from 
year to year during the time for which the bonds were issued, yet they cannot an
ticipate a levy of more than three mills upon a tax duplicate such as it is at the 
time the bonds are issued. Hence the township trustees cannot issue bonds under 
section 3298-15e to an amount which, with former issues under the same section, 
would cause more bonds to mature in any one year than could be taken care of, 
together with interest, by a levy of three mills upon a tax valuation such as that 
which exists at the time the bonds are issued. 

717. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION-MAY ASSIGN CHILDREN TO VARIOUS 
SCHOOLS OF THE DISTRICT-MANAGEMENT BY TRUSTEES OF 
STATE NORMAL COLLEGE. 

A board of education of a city school district may assign the youth of such 
district to the various schools located therein and may arrange with the trustees of 
a state normal college to assume the management of certain schools of such dis
trict, not to exceed six rooms thereof. 

CoLUMBUS, Omo, October 16, 1917. 

RoN. C. H. CuRTIS, Prosecuting Attorney, Ravenna, Ohio. 

\} DEAR S1R :-I have your communication in which you request my opinion upon 
the following statement of facts: 

"I desire your official opinion as to the authority of Kent village school 
district to assign and set off a certain portion of the territory of their said 
district to the Kent state normal college which is located also within the 
limits of such district and thereby refuse admission to pupils of such 
assigned territory from attendance at the other schools of such district. 

In explanation of the above question, permit me to advise you that at 
the time the legislative committee of the state was investigating and decid-
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ing upon a site for such normal school, as authorized under act found in 
volume 101 Ohio Laws, page 320, the said board of education of Kent vil
lage school district passed the following resolution: 

'The clerk read the following resolution: 
Resolved, By the board of education of Kent village school district, 

that in the event the state normal school for northeastern Ohio being lo
cated at Kent, said board hereby promises and agrees to enter into an 
agreement with the trustees of said school that sufficient territory of said 
district contiguous to said normal school will set apart to the normal school 
sufficiently large to permit at least 250 pupils to attend the training school. 

).Ioved by Andrews, seconded by Bowers, that the foregoing resolution 
be adopted. Vote-Ayes, 4--Bechtle, Bowers, Parkinson, Andrews (cd).' 
Thereafter such board of education under date of June 26, 1916, passed a 
resolution fixing such assignment of territory as above indicated in the fol
lowing to wit : 

'The following territory and district lines were agreed upon: 
The territory east of river and bounded by Crain Ave. to DePeyster 

St.; DePeyster to Main St.; and Main St. to the river to constitute the 
DePeyster district. 

All territory west of river will constitute the central district. 
The territory east of the river and bounded by the north and east by 

Hall St., east to Vine St., and Vine St., south to township line will con
stitute the south school district. 

The normal school district to be the territory bounded by Crain Ave., 
to DePeyster St., DePeyster to Main St., Main St. to the river; the river 
to Hall St.; Hall St. to Vine St.; Vine St. to the township line. This di
vision will throw about 25 pupils living between Williams and Hall St., into 
the normal school district and somewhat relieve the congestion in the south 
school.' 

Again such board thereafter at their meeting held September 24, 1917, 
passed the following: 

').loved by Bowers, seconded by Longcoy that school boundary lines 
as approved and adhered to of meeting date June 26th, 1916, as found on 
page 213 of record of meetings be continued and enforced. Ayes-Andrews, 
Kneifel, Longcoy, Bowers (4) cd.'" 

In relation to the matters contained in your inquiry, conferences have been per
mitted to be had with the officials of the Kent state normal school and with rep
resentatives of the office of the superintendent of public instruction, and this opinion 
is based upon the facts contained in your letter and also upon those facts received 
through said conferences. 

Chapter 10, title 5 of part 2 of the General Code provides for state normal 
schools and house bill No. 44, passed May 10, 1910, found in 101 0. L. 320, reads in 
part as follows: 

"Sec. 1. That the normal school system of the state of Ohio created 
and established by chapter ten of the General Code, be extended by the 
creation and establishment of two additional state normal schools, one in 
northeastern Ohio and one in northwestern Ohio, to be so located as to 
afford the best opportunity possible for all the people to obtain the benefits 
and advantages to be derived from teachers trained both theoretically and 
practically. X either of such schools shall be located in any city or village 
which now has a college located therein. 
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Sec. 2. Within thirty days after the passage of this act the governor 
shall appoint a commission composed of five persons, not more than three 
of whom shall be from any one political party, and no one of whom shall 
be personally or financially interested in any site determined upon by said 
commission. Said appointees shall constitute a commission with full power 
and authority to select suitable locations, lands, or lands and buildings 
and secure options on the same as said commission may find necessary for 
the establishment of said normal schools and upon such terms and con
ditions as said commission may deem to be for the best interests of the 
state and submit a report of their proceedings to the governor for his 
approval on or before the first day of December, 1910. The members 
of said commission shall serve without compensation but shall be paid 
their reasonable and necessary expenses while in the discharge of their 
official duties· and shall serve until the appointment and organization of 
the boards of trustees, hereinafter provided. 

-Sec. 3. As soon thereafter as the general assembly shall appropriate 
a sufficient amount of money for the purchase of said sites and the 
erection of suitable buildings thereon, the governor shall appoint by and 
with the advice and consent of the senate five competent persons who 
shall constitute a board of trustees for the proposed normal school in 
the northeastern portion of Ohio, and five other competent persons who 
shall constitute a board of trustees for the proposed normal school in 
the northwestern portion of Ohio. 

Sec. 4. Each board of trustees shall organize immediately after its 
appointment by the election from its members of a president, a secretary 
and a treasurer. The treasurer, before entering upon the discharge of 
his duties shall give bond to the state of Ohio for the faithful perform
ance of his duties, and the proper accounting for all moneys coming into 
his care. The amount of said bond shall be determined by the trustees 
but shall not be for a less sum than the estimated amount which may 
come into his control at any one time. Said bond shall be approved by 
the attorney-general. 

Before adopting plans for the buildings of said normal schools each 
board shall elect a president of known ability for the school under its 
control, who shall have advisory power in determining said plans. In 
planning said buildings, ample provisions shall be made for the establish
ment of a well equipped department for the preparation of teachers in 
the subject of agriculture. 

The boards of trustees in connection with the presidents of the normal 
schools shall select and appoint an able and efficient corps of instruc
tors for the said schools, provide a suitable course of study for the theo
retical and practical training of students who desire to prepare them
selves for the work of teaching, fix rates of tuition and provide proper 
equipment. 

Said boards shall proceed without unnecessary delay to purchase said 
selected sites, lands and buildings, as the case may be, and erect thereon 
suitable and substantial buildings or enlarge, reconstruct and properly 
repair in a suitable and substantial manner such building or buildings, if 
any there be, and complete said buildings as soon as conditions will per
mit. And said board of trustees shall do any and all things necessary 
for the proper maintenance and successful and continuous operation of 
said normal schools and may receive donations of lands and moneys for 
the purpose of said normal schools. 
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The governor when appointing said board of trustees shall designate one 
member of each board to serve one year, one to serve two years, and one 
to serve three years, one to serve four years and one to serve five years, 
and thereafter one trustee for each board shall be appointed annually 
for five years for the control and management of said normal schools. 
They shall serve without compensation other than their reasonable and 
necessary expenses while engaged in the discharge of their official duties. 
Not more than three members of each board shall be selected from any 
one political party." 

General Code section 7644 provides that each board of education shall estab
lish a sufficient number of elementary schools to provide for the free education 
of the youth of school age within the district under its control, and that such 
board may establish such schools at such places as will be most convenient for 
the attendance of the largest number of pupils thereof. 

General Code section 7663 provides that a board of education may establish 
one or more high schools whenever it deems the establishment of such school 
or schools proper or necessary for the convenience or progress of the pupils 
attending them, or for the conduct or welfare of the educational interests of such 
district. 

General Code section 7690 provides that each board of education shall have 
the management and control of all of the public schools of whatever name and 
character in the district, and General Code section 7684 provides that boards of 
education may make such assignment of the youth of their respective districts to 
the schools established by them as in their opinion will promote the interest of 
education in their districts. 

In your inquiry you ask what, if any, authority the Kent village school district 
has to assign and set off a certain portion of its territory to the Kent state normal 
college, and inasmuch as the board of education of the Kent village school district 
has no power to transfer territory but has power to assign pupils, I am taking it 
that you meant to ask if the board of education of the Kent village school district 
has the right to make such assignment of youth of their respective school districts. 

The Kent school district is an exempted village school district, and under 
the provisions of law above quoted the board of education therein provided that 
there should be assigned to the various schools in said district the pupils who 
lived in the territory bounded and described in the resolution of June 26, 1917, 
quoted above, and not necessary to again quote. Suffice it, however, to say that 
there were four districts denominated: DePeyster district, central district, south 
school district and normal school district, and your question calls for an opinion 
as to whether or not the board of education has a right to assign the pupils of 
the village district to the various schools located therein and especially to the 
schools located in the state normal school district. 

In the district in which is located the state normal school is also located what 
is commonly called a ward building. Said building is denominated the normal 
school district building, and means that the building is located ip the district in 
which the normal school is also located. It is entirely within the province of the 
board of education under and by virtue of section 7684, above referred to, to 
assign the youth of that portion of the Kent village school district to the school 
which is established by said board of education in the district in which the normal 
school is located, and said -board does so by finding that in its opinion such 
assignment will best promote the interests of education in said district. The 
board of education of a city school district may also arrange with the trustees 
of the state normal school to assume the management of all or such part of the 
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schools of such district as may be necessary to provide adequate facilities for 
practicing teaching by the students of said normal school, provided the number 
of rooms for which appropriation is made does not exceed six for each of said 
normal schools. 

The section of our General Code which contains the above provision is section 
7654-7, as found in 107 0. L. 627, and reads as follows: 

"Each of the state normal schools at Athens, Oxford, Bowling Green 
and Kent shall be authorized to arrange with the boards of education of 
rural districts to assume the management of one-teacher rural schools, or 
of rural schools having two or more teachers, or both types of rural schools 
having two or more teachers, or both types of rural schools and to main- . 
tain such schools as model rural schools. In no case shall there be more 
than one of each type of such rural schools established in a rural school 
district nor more than six model rural schools established by any state . 
normal school. Each state normal school which complies with the provi
sions of this section, subject to the approval of the superintendent of 
public instruction, shall receive five hundred dollars annually from the 
state for each class room of such model schools when vouchers therefor 
have been approved by the superintendent of public instruction, and each 
of said normal schools shall also be authorized to arrange with the boards 
of education of village and city school districts to assume the management 
of the schools of the district or such part of them as may be necessary 
to provide adequate facilities for practice teaching by the students of 
said normal school and providing the number of rooms for which such 
appropriation is made does not exceed six for each state normal school." 

So that, answering your question specifically, I advise you that the board of 
education of the Kent village school district has power to assign the pupils of 
that portion of said district to the school which is located in the territory in which 
the state normal school is located, and that the pupils so assigned shall attend the 
schools of said district. Very truly yours, 

718. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR. BOND ISSUE OF 
COUNTY COMISSIONERS OF WILLIAMS COUNTY. 

CoLUMBUS, OHIO, October 17, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN: 

RE :-Bonds of Williams county, Ohio, in the sum of $18,500.00 for 
the purpose of meeting the cost and expense of constructing certain road 
improvements petitioned for by F. L. Daughton et al. 

I have carefully examined the transcript of proceedings of the board of county 
commissioners and other officers in Williams county, Ohio, relating to said bond 
issue, and I find that said proceedings are in conformity with the provisions of 
the General Code relating to bond issues of this kind. 
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I am therefore of the opinion that bonds properly prepared and executed by 
the proper officers of said county in accordance with the resolution of the board 
of county commissioners providing for their issue will, when so executed and 
delivered, constitute valid and subsisting obligations of said county. 

719. 

Very truly yours, 
}OSEPH ~ICGHEE, 

A ttomey-Gmeral. 

APPROVAL-CERTIFICATE OF INDUSTRIAL CO~C\IISSIO~-RE
QUIRED UNDER SECTION 1218-1 G. C. (107 0. L.) 

A certificate of the industrial commission, to the effect that a contractor has 
paid i11t0 the state insurance fmzd the premium due according to law and the rules 
of the department, and that said applicant is entitled to the rights and benefits of 
said fund for a period of six months from the date of the payment of said pre
mium, substantially complies with the provisions of section 1218-1 G. C. (107 0. L 
131). This would apply to only those cases in which the contractor pays a premium 
and does not elect to directly compensate his injured employes. 

CoLUMBus, OHio, October 17, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your communication of October 8, 1917, reading in part 
as follows: 

"On request for certificate by several contractors, the industrial com
mission made statement as follows: 

'This is to certify that (name of contractor) of (address of contrac
tor) has paid into the state insurance fund the premium due according 
to law and the rules of this department, and that said applicant is en
titled to the rights and benefits of said fund for a period of six months, 
beginning ------------------------, 191_ ___ , 

------------------------------------Auditor. 
The Industrial 

Commission of Ohio. 
I respectfully ask your opinion whether the aforesaid certificate is 

sufficient to comply with the provisions of section 1218-1. If not sufficient, 
I ask that you prepare the proper certificate to be used to comply with the 
provisions of section 1218-1." 

That part of section 1218-1 G. C. (107 0. L. 131) which you quoted in your 
communication is as follows: 

"* * * No estimate shali be paid to any contractor by the state 
highway commissioner until the industrial commission of Ohio has cer
tified that such contractor has complied with each and every condition of 
the act of February 26, 1913, and of all acts amendatory thereof and 
supplementary thereto and known as 'the workmen's compensation law." 

In comparing that part of section 1218-1 G. C. above quoted with the certifi
cate which is being furnished by the industrial commission in compliance with the 
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provisions of section 1218-1 G. C., it is to be noted that the industrial commtsston 
furnishes a certificate to the effect that the contractor has paid into the state 
insurance fund the premium due according to law and the rules of their depart
ment, and that said applicant is entitled to the rights and benefits of said fund 
for a period of six months beginning with the date upon which the premium is 
paid; whereas said section provides that the industrial commission shall certify 
that the contractor has complied with each and every condition of the act of 
February 26, 1913, and all acts amendatory thereof and supplementary thereto and 
known as the workmen's compensation law. 

The question in your mind is as to whether the certificate furnished by the 
industrial commission is a substantial compliance with the provisions of the law, 
and whether you would be justified in accepting said certificate as a compliance 
with the law and which would entitle you to pay estimates to a contractor relative 
to whom said certificate is made. 

In order to answer this question it might be well for us to consider what 
particular object and purpose the legislature had in mind in enacting said pro
vision of section 1218-1 G. C. The legislature undoubtedly had in mind that the 
state could not with justice and propriety enter into a contract with some one to 
improve certain parts of the highways of the state, and pay said contractor for 
said improvement when the contractor was not complying with the provisions of 
the law which would take care of the injured or killed employes, if any, in his 
employ; that is, if the state, through its laws, makes it obligatory upon those em
ploying five or more persons to comply with certain regulations which shall be 
for the I;Jenefit of the employes, then it could not with justice pay the contractor 
money out of the state treasury when the contractor is not obeying .the law. 

We will briefly note the provisions of the workmen's compensation law to 
ascertain whether the certificate provided by the industrial commission substan
tially covers the vital provisions of the law. 

Section 1465-53 G. C. provides as follows: 

"The state liability board of awards shall classify occupations with 
respect to their degree of hazard, and determine the risks of the different 
classes and fix the rates of premium of the risks of the same, based upon 
the total pay-roll and number of employes in each of said classes of occupa
tion sufficiently large to provide an adequate fund for the compensation 
provided for in this act (G. C. sections 1465-4la to 1465-43, 1465-45, 1465-
46, 1465-53 to 1465-106), and to maintain a state insurance fund from year 
to year." 

Section 1465-69 (107 0. L. 159) reads as follows: 

"Except as hereinafter provided, every employer mentioned in sub
division two of section 1465-60, General Code, shall, in the month of 
January, 1914, and semi-annually thereafter, pay into the state insurance 
fund the amount of premium determined and fixed by the industrial 
commission of Ohio for the employment or occupation of such employer 
the amount of which premium to be so paid by each such employer to be 
determined by the classifications, rules and rates made and published by 
said commission; and such employer shall semi-annually thereafter pay 
such further sum of money into the state insurance fund as may be 
ascertained to be due from him by applying the rules of said commis
sion, * * *." 
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Section 1465-72 G. C. provides: 

"The state liability board of awards shall disburse the state insurance 
fund to such employes of employers as have paid into said fund the 
premium applicable to the classes to which they belong, who have been 
injured in the course of their employment, wheresoever such injuries have 
occurred, and which have not been purposely self-inflicted, or to their 
dependents in case death has ensued. * * *" 

From these .three sections we note that: 
(1) The state liability board of awards (now the industrial commission) 

shall fix the rates of premium to be paid by the employer; 
(2) The employer shall pay into the state insurance fund the premium so 

fixed by the industrial commission, in the month of January, 1914, and semi
annually thereafter; 

(3) When this is done the industrial commission shall disburse the state 
insurance fund to such employes of employers as have paid into said fund the 
premium so fixed by the industrial commission. 

From these provisions and from what was evidently the object and purpose 
of the legislature in the. enactment of the provision found in section 1218-1, 
supra, it is my opinion that the form of the certificate provided by the industrial 
commission substantially complies with the law; that is, if the industrial com
mission certifies that the contractor has paid into the state insurance fund a 
premium as fixed by the industrial commission, then under the law and under 
the certificate itself the contractor would be entitled to the rights and benefits of 
the fund for a period of six months. In other words, his employes, if injured 
or killed, would be entitled to the relief provided for under the law and under 
the rules of the commission, and as said before this was the object and purpose 
of the above enactment. 

Hence, answering your question specifically, it is my opinion that the form 
of. the certificate set out in your communication is a substantial compliance with 
the provisions ot" said section 1218-1 G. C., and that you would be justified and 
warranted in making estimates to a contractor in reference to whom said certifi
cate has been made. 

In passing I might say that the above form of certificate would not answer in 
those cases in which employers elect to directly compensate their injured employes, 
but it would apply to all those cases in which employers pay premiums, fixed by 
the industrial commission, into the state insurance fund. 

Further, the certificate which is issued by the industrial commission at any 
one time covers no more than the period set out in the certificate itself. At the 
end of this time, of course, your department would be under the necessity of 
requiring a new certificate from the industrial commission. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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720. 

APPROVAL--TRANSCRIPT OF PROCEEDING FOR BOND ISSUE OF 
BOARD OF EDUCATION OF LAKEWOOD CITY SCHOOL DISTRICT 
-DISAPPROVAL BOND FORM. 

CoLUMBUS, 0Hro, October 18, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

RE :-Bonds of Lakewood city school district, in the sum of $100,-
000.00, purchased by the industrial commission of Ohio as a part of an 
issue of $620,000, voted and authorized by said school district for the 
purpose of constructing, repairing and furnishing school buildings in said 
school district. 

I have carefully examined the transcript of proceedings of the board of educa
tion and other officers of Lakewood city school district relating to the above bond 
issue, and I find ·said proceedings to be substantially regular and in accordance 
~ith the provisions of the General Code relating to bond issues of this kind. The 
only irregularity of any kind that I find in the proceedings relating to said bond 
issue is one with respect to the canvass of the votes of the electors authorizing 
said bond issue in the sum of $620,000.00 for the purpose above stated. 

It appears that the election on the proposition of said bond issue was held on 
June 12, 1917. The board of education of the school district being in regular 
session on the evening of said date, and the clerk of the board having received the 
returns of the election while the board was thus in session, said board proceeded 
to canvass said returns and entered the result of the election on the minutes of 
said meeting, instead of having a meeting held on the second Monday after the 
election as contemplated by the provisions of section 5120 General Code, which 
provides that in school elections the returns shall be made by the judges and 
clerks of each precinct to the clerk of the board of education of the district not 
less than five days after the election, and that thereupon such board shall canvass 
such returns at a meeting to be held on the second Monday after the election, 
and the result thereof entered upon the records of the board. 

However, I am disposed to view the provisions of section 5120 General Code 
as directory only in so far as they designate tqe time of the meeting at which the 
returns of the vote at such an election should be canvassed, and in as much as the 
canvass made by the board of the votes shows that said bond issue received the 
affirmative vote of 932 electors as against a vote of 175 in opposition to same, I 
am disposed to hold that the result of said election should not be. questioned 
by reason of the irregularity in the canvass of the same. 

No irregularities have been found in the proceedings relating to the issue of 
said bonds. 

The tax rate sheet returned by the auditor of Cuyahoga county to the state 
tax commission shows that the tax rate for all purposes on the taxable real and 
personal property in said school district for the year 1917 to be 15.3 mills; 3/10 
mills of which combined rate is outside of all limitations of the Smith one per 
cent law; and that the combined rate for all purposes within the fifteen-mill limi
tations of said law is fifteen mills. 

Inasmuch as taxes to meet the interest and principal on this bond issue is 
subject to the fifteen-mill limitation, it is not clear how, if the present combined 
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rate for all purposes covered thereby is to be maintained, any additional levy can 
be made for the purpose of paying the interest on this bond issue and paying the 
principal of such bonds as they mature. 

In this connection I might say that there is nothing in the tax rate sheet above 
referred to to indicate that any levy was made by the board to meet the interest 
on said bonds and the principal thereof payable in the year 1918. That is, there is 
nothing at all entered in column 47 of said rate sheet showing a levy for indebted
ness incurred after June 2, 1911, by a vote of the people. 

I am unable to say, as a matter of law, that the board of education of this 
school district will not be able to levy within the limitations prescribed by law a 
sufficient amount from year to year to pay the interest on said bonds and to 
provide a sinking fund for the payment of such bonds at maturity, and this for 
the reason that section 5649-1 General Code provides that in taxing districts the 
taxing authority shall, within the limitations now prescribed by law, levy a tax 
sufficient to provide for sinking fund and interest purposes for all bonds issued 
by any political subdivision, which tax shall be paid before and in preference 
to all other items and for the full amount thereof. 

The transcript shows that the school district now has bonds outstanding in 
the sum of $1,078,500.00, with _an estimated tax duplicate valuation of $48,000,000. 

My best information is that Lakewood is a live, growing city, and one whose 
tax duplicate valuation will in all probability rapidly increase as the years go by. 
It does not appear that either the said school district or the municipality has ever 
defaulted as to any of its bonded indebtedness, and it is probable that these bonds, 
if purchased by you, could and would be taken care of as said bonds and the 
interest thereon mature. However, I am calling your attention to the foregoing 
facts to the end that you may exercise your own independent judgment in this 
matter, which is one that I cannot decide as a matter of law. 

The transcript contains a form of the proposed bonds. The form is abbreviated 
and is not altogether satisfactory to me. In addition to the recitals therein con
tained there should, I think, be express recitals to the effect that said bonds are 
issued pursuant to the affirmative vote of more than a majority of the electors 
of the said school district in favor of said bond issue; that said issue of bonds 
does not exceed any constitutional or statutory limitation of indebtedness of said 
school district; and that due provision has been made for an annual levy of 
taxes to pay the interest on said bonds and to create a sinking fund for the 
retirement of said bonds at maturity. 

I wrote to the clerk of the board of education advising him that I was not 
satisfied with the bond form, but was advised by him that the treasurer of state 
has approved said bond form. 

Under the circumstances you may view this question as one that is foreclosed; 
however, though said bond form probably contains all that the law really requires, 
it will be understood that in approving the proceedings relating to said bond issue 
I have not given my approval to the said bond form as it appears in the transcript. 

Very truly yours, 
Attomey-Gmeral. 

JosEPH McGHEE, 
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721. 

RURAL SCHOOL DISTRICT-ELECTION-MEMBERS OF BOARD OF ED
UCATION-TERM-BOARD OF ELECTION SHOULD DESIGNATE 
NUMBER TO BE VOTED FOR AND LENGTH OF TERM-IF FOR 
DIFFERENT TERMS. 

In a rural school district which was a township district prior to 1904, three 
members of the board of education shall be elected at the November election in 
1917. 

Members of boards of education in rural school districts are elected for the 
term of four years except at the first election in a newly created district when two 
shall be elected for two years and three for four years. 

Boards of election should designate the number to be voted for and if for dif
ferent terms then the length of each term. 

CoLUMBus, Oaro, October 18, 1917. 

RoN. W. D. FULTON, Secretary of State, Columbus, Ohio. 

DEAR SIR :-A letter has been received by this department which contains a 
question of such general importance that I am directing my reply thereto to you 
and will send the inquirer a copy of same. The request reads as follows : 

The West Farmington village was created in 1891 from territory in 
the township of Farmington, Warren county, Ohio. In 1912 the village 
school district and the township district were united by a transfer of the 
territory of the village district to the township district. The township 
board of education assumed control of the village schools at that time. In 
1909 four members of the board of education were elected for the term of 
four years. In 1911 one member was elected for the term of four years. 
In 1913 four members were elected for the term of four years and in 1915 
one member was elected for the term of four years. Said member last 
elected resigned July 25, 1916, and the board filled the vacancy for the un
expired term. Four members are now nominated. Shall the board of 
elections in the preparation of the ballots designate the term of four years 
for said nominees or shall a two-year term be designated for some and a 
four-year term for others?" 

General Code section 4745 provides: 

"The terms of office of members of each board of education shall be
gin on the first Monday in January after their election and each such of
ficer shall hold his office for four years * * * and until his successor 
is elected and qualified." 

General Code section 4712 provides: 

"In rural school districts, the board of education shall consist of five 
members elected at large at the same time township officers are elected 
and in the manner provided by law, for a term of four years." · 

So that, it may be assumed at the outset that the term of office for which a 
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member of a rural school district board of education shall be elected is four years, 
unless there be some other provision of our law which may in some manner modify 
the provisions of said sections in relation thereto. 

The history of the legislation in relation to the election of members of boards 
of education for rural school districts, coupled ~ith the facts related by the in
quirer, assists somewhat in the solution of this problem. When our school laws 
were codified in 1904 there was enacted section 3915 of the Revised Statutes, which 
read as follows: 

"The board of education of township school districts shall consist of 
five members elected at large at the same time and in the same manner as 
township officers are elected, for the term of four years from the first 
Monday in January after their election or until their successors are elected 
and qualified. At the first township electioa held after the passage of this 
act there shall be a· board of education elected in all township districts, 
as provided for herein, two to serve for two years and three to serve for 
four )'ears, and at the township election held every second year thereafter 
their successors shall be elected for the term of four years. Upon the 
organization of said boards upon the succeeding first Monday in January 
of their election, the previously existing township boards of education shall 
be thereby abolished and the newly elected and organized boards shall 
be their successors in all respects." 

This, then, was the authority for the election of the board of education of 
which the present board is the successor. Said law became effective April 25, 1904, 
and the first election for township officers after it took effect was held on the first 
Tuesday after the first Monday in November in the same year. 

General Code section 1442, as amended in senate bill No. 187, passed March 
29, 1904, and approved by the governor March 31, 1904, changed the time of town
ship elections from the first Monday in April, the time at which they had' thereto
fore been held, to the first Tuesday after the first Monday in November. Said 
section read as follows: 

Township officers and justices of the peace shall be elected on the first 
Tuesday after the first Monday in November annually, in the manner 
provided by law. All township officers hereafter elected shall begin their 
respective terms on the first Monday in January after their election and 
all township officers now holding office, including assessors in municipalities 
who are serving as such by appointment and those hereafter eiected, shall 
hold their offices until their successors are elected and qualified." 

So that, the first board of education of the Farmington township school dis
trict, which was elected under the provisions of Revised Statutes 3915, above quoted, 
was elected on the first Tuesday after the first Monday in November in 1904. Two 
members thereof were elected for the term of two years and three members thereof 
were elected for the term of four years, said terms to begin on the first :Monday 
in January, 1905, and to extend for the respective terms, and until their successors 
were elected and qualified. When the sucessors to the members of said board, who 
were so elected in 1904, were elected, they could only be so elected for the term 
of four years, thus preserving the continuity of the board. Said section 1442 Re
vised Statutes was amended in senate bill No. 168, passed March 31, 1906, to read 
as follows: 

"Township officers shall be chosen for a term of two years and justices 
of the peace for a term of four years by the electors of each township, 
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on the first Tuesday after the first Monday in Nov.ember in the odd num
bered years, and their terms of office shall commence on the first day of 
January next after their election." 

So that, the first township election at which successors to any of the mem
bers of the board of education, above mentioned, could be elected was held on the 
first Tuesday after the first Monday in November in 1907, and the members of the 
board which were elected at said election began their terms on the first Monday in 
January, 1908. It will be remembered that at the election held in November, 1904, 
there were two members elected for the term of two years and until their suc
cessors were elected .and qualified. The successors to the said two members, then, 
having been elected on the first Tuesday after the first Monday in November in 
1907, their terms-that is, the terms of those two-began on the first Monday in 
January, 1908, and extended for the period of four years. The three, however, who 
were elected "at the first township election" were elected for the term of four 
years and until their successors were duly elected and qualified, and the change 
in the time of election affected the terms of said members so that instead of ter
minating on the first Monday in January, 1909, said terms did not terminate until 
the first Monday in January, 1910; that is, the successors of said members were 
elected on the first Tuesday after the first Monday in November, 1909, to serve 
for the term of four years from and after the first Monday in January next there
after and until their successors were duly elected and qualified. In 1911, at the 
November election, two members should have been elected for the term of four 
years from and after the first Monday in January, 1912, but the inquirer states 
that only one member was elected, and I shall speak of this condition again in this 
opinion. 

In 1912 the village district was transferred to the rural district under and by 
authority of General Code section 4692, which at that time read as follows: 

"Any school district or any part thereof may be transferred to an ad
joining school district by the mutual consent of the boards of education 
having control.of such districts. * * *" 

From that time to the present time the territory of what formerly composed 
the West Farmington village district and the territory of Farmington township 
school district has all been under the jurisdiction of the township school board. 

In 1914 section 4735 was amended to read: 

"The present existing township and special school districts shall con
stitute rural school districts until changed by the county board of education, 
and all officers and members of boards of education of such existing dis
tricts shall continue to hold and exercise their respective offices and powers 
until their terms expire and until their successors are elected and qualified." 

It was by the authority of said section, above quoted, that what was formerly 
the Farmington township school district became the Farmington rural school 
district as it now exists and has existed to this time. Vacancies have existed in 
said board from time to time (I am informed by the clerk of the board) and the 
same have been filled by the remaining members of the board. This by virtue of 
section 4748, which reads as follows: 

"A vacancy in any board of education may be caused by death, non
residence, resignation, removal from office, failure of a person elected or 
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appointed to qualify within ten days after the organization of the board or 
of his appointment, removal from the district or absence from meetings of 
the board for a period of ninety days, if such absence is caused by reasons 
declared insufficient by a two-thirds vote of the remaining members of the 
board, which vote must be taken and entered upon the records of the board 
not less than thirty days after such absence. Any such vacancy shall be 
filled by the board at its next regular or special meeting, or as soon there
after as possible, by election for the unexpired term. A majority vote of 
all the remaining members of the board may fill any such vacancy." 

As originally enacted in 1904, said section read as follows: 

"Vaca11cies in any board of education arising from death, non-resi
dence, resignation, removal from office, failure of person elected or ap
pointed to qualify within ten days after the organization of the board or 
of his appointment, removal from the district or from other cause, shall 
be filled by the board of education at its next regular or special meetiug, 
or as soon thereafter as possible, for the unexpired term. A majority vote 
of all the remaining members of the board can fill any vacancy or vacan
cies that may exist in said board." 

The fact that the vacancies were filled by the remaining members of the board 
and for the unexpired term preserved the continuity of said board and permitted 
the terms, as originally fixed, to continue, that is, the term of two members of said 
board shall begin on the first Monday in January of even numbered years, divisible 
by four, and the terms of three members to begin in even numbered years, not 
divisible by four. That arrangement, then, continuing until now would cause the 
terms of three members to end on the first Monday in January, 1918, and the suc
cessors of said members shall be elected on the first Tuesday after the first :Mon
day of November in this year. 

In Opinion No. 596, rendered to Hon. H. W. Cherrington, prosecuting attorney, 
Gallia county, on September 6, 1917, this department held that outside of the first 
election in a township, village or newly created school district, there is no authority 
in our school laws to elect a member of a board of education for a term other 
than four years, and without repeating the language of said opinion and that you 
may have the same before you, I am enclosing a copy of same herewith. 

You are, therefore, advised that at the election to be held November 6th of 
this year, there shall be elected three members of the board of education in said 
district, and section 5018-1 G. C. provides that where the names of several persons 
are grouped together upon the ballots, as candidates for the same office, the bal
lots shall contain, immediately above the names of such candidates, the words "vote 
for not more than ----------·" The blank space shall be filled in with the number 
representing the persons who may lawfully be elected to such office. In this case 
the word "three" shall be written in the blank space and three members will be 
elected who will take their office on the first :Monday in January, 1918. It is merely 
a matter of calculation from your minutes to ascertain which are the three mem
bers to be succeeded, and the other two being members, who were either originally 
duly elected or appointed, will serve until their successors are duly elected and 
qualified, and their successors will be elected at the X ovember election in 1919 and 
will begin their terms on the first Monday in January, 1920. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 



1952 OPINIONS 

722. 

COUNTY COMMISSIONERS-WHEN THEY MAY ERECT BRIDGES
VACATION OF STREETS. 

1. County commissioners have authority to ere~t bridges in villages or cities, 
provided the bridges are located upon state or county roads running into or through 
the village or city, but they have no authority to erect a bridge upo11 a street laid 
out for. the use and benefit of the village or city. 

2. A COUilty and village can change the locatiot~ of a bridge from Olle street 
to another and vacate that part of the street up01~ which the bridge origi1zally stood 
and which will no longer be used for public travel, provided that said streets are 
either county or state roads as well as streets. 

CoLUMBUS, OHIO, October 18, 1917. 

HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 
DEAR SrR :-I have your communication of September 12, 1917, in which you en

close a copy of Jetter received by you from W. W. Pierson, solicitor of the village 
of Girard, and ask my opinion in reference to a matter set out in Mr. Pierson's 
letter. Your communication reads as follows: 

"Enclosed is a copy of a Jetter from W. W. Pierson, solicitor of the 
village of Girard, in which he raises the question which is substantially as 
follows: 

Can the county commissioners construct a bridge along Main street 
across the Mahoning river at Girard, and thereby destroy the bridge on 
the next paralJel street, to wit : West Liberty street? 

This point is not real clear in Mr. Pierson's letter. However, I under
stand that the construction of a bridge in Main street across the river would 
destroy the approaches to the present West Liberty street bridge. If this 
were not so, there would be no question but what a bridge could be con
structed as desired, and West Liberty street bridge could be left as it is. 

I am unable to find any authority under our laws, which would per
mit the commissioners to abandon the Liberty street bridge. 

''Vould appreciate your opinion in this matter." 

The facts, as I gather them from your communication and from that received 
by you from the solicitor of the village of Girard, are as follows: 

Through the village of Girard there runs the Mahoning river, and paralJel with 
the Mahoning river a number of railroad tracks. Also running through the vil
lage of Girard are West Liberty street and Main street, running paralJel with each 
other and across the railroad tracks and the Mahoning river at or about right angles. 
On West Liberty street there is now a bridge crossing the Mahoning river, said 
street crossing said railroad tracks at grade. Said West Liberty street is. a county 
road formerly calJed the Weathersfield road. Main street was laid out as a street 
by the village of Girard and terminates at the said railroad tracks. 

The county commissioners and the railroad company are desirous of erecting 
an overhead bridge both across the tracks of said railroad company and the 
Mahoning river, but in doing this it is advisable to locate the bridge on Main street, 
rather than on West Liberty street, where it is now located. However, the railroad 
company will not join in this matter unless the crossing at West Liberty street can 
be abandoned. In the erection of the bridge at Main street it will be necessary to 
destroy the approaches to the present West Liberty street bridge. 
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The question now is as to whether the county commissioners can legally pro
ceed with the erection of said bridge on ~lain street under the facts above set 
forth. To answer same it will be necessary for me to note two sections of the 
General Code, which are very similar in their provisions. 

Section 2421 G. C. provides : 

"The commissioners shall construct and keep in repair necessary bridges 
over streams and public canals on state and county roads * * * except 
only such bridges as are wholly in cities and villages having by law the 
right to demand, and do demand and receive part of the bridge fund levied 
upon property therein. If they do ·not demand and receive a portion of 
the bridge tax, the commissioners shall construct and keep in repair all 
bridges in such cities and villages. The granting of the demand, made by 
any city or village for its portion of the bridge tax, shall be optional with 
the board of commissioners." 

Inasmuch as there is no provision of the General Code conferring upon cities 
and villages the right to demand and receive a part of the bridge fund, that part 
of the section which refers to that matter is of no particular force or effect. 

Section 7557 G. C. provides as follows: 

"The county commissioners shall cause to be constructed and kept in 
repair, as provided by law, all necessary bridges in villages and cities not 
having the right to demand and receive a portion of the bridge fund levied 
upon property within such corporations, on. all state and county roads, 
free turnpikes, improved roads, transferred and abandoned turnpikes and 
plank roads, which are of general and public utility, running into or through 
such village or city." 

From both of these sections 1t 1s to be noted that the county commissioners 
shall cause to be constructed all necessary bridges in villages and cities on all state 
and county road>. 

In connection with this matter I desire to call attention to two decisions of 
our courts. One is City of Piqua v. Geist, 59 0. S. 163. The court in this case 
sets forth the law as follows, in the syllabus: 

"Under the amendment made February 8, 1894, of section 860, Revised 
Statutes (91 Laws 19) county commissioners are not required to construct 
and keep in repair bridges over natural streams and public canals, on 
streets established by a city or village for the use and convenience of the 
municipality, and not a part of a state or county road, though the city or 
village receive no part of the bridge fund levied on the property within 
the same. It is the duty of the city or village to construct and keep in re
pair such bridges, and is liable in damages to one injured by its neglect to 
do so." 

In this case the court was construing section 860 R. S., which afterwards be
came section 2421 G. C. 

In City of Newark v. Jones, 16 0. C. C. 563, the court found in the syllabus 
as follows: 

"In villages and cities not having the right to demand and receive any 
portion of the bridge fund levied upon property within such corporation, 

0 31-Yol. II-A. G. 
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the county commissiOners have the authority and duty to construct and 
maintain all necessary bridges in state and county roads, free tun1pikes and 
plank roads, which are of general and public utility, running into and 
through any such village or city, but they have no authority to construct 
bridges in the streets, as such, of such villages and cities." 

From a reading of the statutes above quoted and the decisions of the courts 
as herein set out, it is quite evident that the county commissioners are authorized 
to construct the bridge about which you inquire, on Main street of the village, pro
viding Main street is a state or county road. However, the facts set out in your 
communication show that Main street, as far as it runs, namely, to the railr~ad 
tracks, is not a state or county road, but merely a street laid out by the village of 
Girard. Hence from the above quoted decisions and statutes, the county commis
sioners would have no authority to erect a bridge upon Main street. 

Further, I desire to call your attention to the fact that from the ending of 
Main street at the railroad tracks to Marshall road, there is neither a street nor 
a county road. Therefore, neither the county nor the village would have authority 
to construct' a bridge over this route. From this fact it develops that the county 
commissioners will of necessity be compelled to take an initial step precedent to 
the step which they take in reference to the building of the bridge, namely, they 
will have to lay out a county road extending Marshall road across the Mahoning 
river and the railroad tracks, until it at least joins with l\hin street, or further if 
it should be desired. It is my opinion that the road laid out should extend at least 
as far as the approach will extend on Main street. 

That the county commissioners have full authority to lay out a county road 
which extends through an incorporated village or city, is clear from a number of 
cases. 

In Wells v. McLaughlin et al., 17 Ohio 99, the court held as follows in the 
syllabus: 

"The power conferred upon county commissioners to lay out and estab
lish county roads authorizes them to locate a road within or through an in
corporated town or city." 

This principle was affirmed in Lewis v. Laylin, 46 0. S. 663, 672. 
In laying out this county highway, the county commissioners would proceed 

under and by virtue of section 6860 et seq .. G C. After the county road has been 
established, it is quite evident, under the above quoted sections and decisions, that 
the county commissioners will have authority to erect this bridge on Main street, 
which will then not only be a street, but will also be a county road. 

After the bridge is erected at Main street, the municipal authorities and the 
county commissioners could, and, as I understand it from their agreement with 
the railroad company, would be compelled to vacate that part of \Vest Liberty 
street no longer needed. The municipal authorities could vacate it in so far as 
the highway partakes of the nature of a street, provision for which is made in sec
tion 3725 et seq. G. C. 

However, it was held in Railway v. Cummins, 53 0. S. 683, without report, that 
a municipal corporation cannot abandon a county road which by annexation has 
been brought within its limits. Under this holding of the court it will be necessary 
also for the county commissioners to vacate this part of the highway under the 
provisions of section 6860 et seq. G. C. 

It must be remembered that the proposed improvement is not only the erection 
of a bridge across a river, as provided in sections 2421 and 7557 G. C., but it is more 



ATTORXEY-GEXERAL. 1955 

particularly the erection of a high level bridge across the railroad tracks, in order 
to eliminate the grade crossing. This compels us to take note of another section 
of the General Code, namely, section 8863 et seq. 

Section 8863 G. C. reads as follows: 

"lf the council of a municipal corporation in which a railroad or rail
roads, and a street or other public highway cross each other at a grade 
or otherwise, or the commissioners of a county in which a railroad or rail
roads and a public road or highway cross each other at grade, and the direc
tors of the railroad company or companies are of the opinion that the se
curity and convenience of the public require alterations in such crossing, or 
the approaches thereto, or in the location of the railroad or railroads or the 
public way, or the grades thereof, so as to avoid a crossing at grade, or 
that such crossing should be discontinued with or without building a new 
way in substitution therefor, and if they agree as to the alterations they 
may be made as hereinafter provided; provided, however, that the com
missioners of a county shall have the same powers with respect to that 
part of a state, county or township road which lies within the limits of a 
municipal corporation as are conferred upon municipal corporations to 
alter or require to be altered, any railroad crossings, or to require any im
provement in connection therewith to be made, and to apportion the cost 
thereof between the county and such railroad or railroads, as is provided 
in ·sections 8874, 8875, 8876, 8877, 8878, 8879, 8880, 8881, 8882, 8883, 8884, 
8885, 8886, 8887, 8888, 8889, 8890, 8891, 8892, 8893 and 8894, of this chapter." 

This section gives the county commissioners full authority to build a high 
level bridge upon a state, county or township road which lies within the limits of 
a municipal corporation. In doing this, they have the same powers given to them 
that are given to the council of a municipal corporation, either to agree amicably 
with a railroad company in the matter of the erection of a high level bridge, and 
by so doing eliminate a grade crossing, or by compelling the railroad company 
so to do. 

On account of the fact that this proposed improvement involves the erection 
of a high level bridge and the elimination of a grade crossing, it will be necessary 
for the commissioners to follow the provisions of section 8863 et seq. G. C., in 
making the improvement. 

In passing, I desire to note a suggestion made by the village solicitor, that the 
question of issuing bonds will soon be put up to the voters of Liberty township and 
the village of Girard. While I am not asked for an opinion in reference to this 
matter, yet I wish to state it will be well to note carefully the provisions of section 
8863 et seq. G. C. in the matter of paying the cost and expense of the erection of a 
high level bridge. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 
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723. 

TOWNSHIP TRUSTEES-l\IA Y COXTRIBUTE 
THE ROADS OF VILLAGE-STREETS 
BUILD ROADS IN MUNICIPALITY. 

TO· :\1AINTENAKCE OF 
DISTINGUISHED-MAY 

1. Under section 7467 G. C., township trustees have authority, by agreement 
with a village, to contribute to the maintenaizce and repair of the ROADS of the 
village, but not of the streets as such, viz., the highwa·ys of a village which were 
laid out by the village as streets. 

2. Township trustees have authority, under section 3298-1 G. C. (107 0. L. 73) 
to construct or build roads in a' municipality, but they have no authority to build 
or construct public highways within a municipality when they are streets as such, 
viz., those laid out by the municipality for its use and benefit. 

CoLUMBUS, OHio, October 18, 1917. 

HoN. SuMNER E. WALTERS, Prosecuting Attorney, Van Wert, Ohio. 

DEAR SrR :-I have your communication of recent date which reads m part as 
follows: 

"Under the present highway laws of the state have township trustees 
authority to improve that portion of a public highway which lies within 
the limits of a municipality?" 

In submitting your question you use two terms which are very broad and 
somewhat uncertain as to the meaning which. should be given them. These two 
terms are "improve" and "public highway." The word "improve" is broad enough 
to include both construction and reconstruction of public highways as well as the 
maintenance and repair of the same; while the term "public highway" is broad 
enough to include the streets of a municipality which have been laid out by the 
municipality as streets as well as to include those streets which are also state, 
county or township roads. The fact th~t these two terms are very broad and 
inclusive must be kept in mind in giving an answer to your question. 

Let us first consider the matter of the improvement of the public highways 
of a municipality, limiting the word "improvement" to a mere maintenance and 
repair. Answering your question in this limited sense we turn to sections 7464, 
7465, 7466 and 7467 G. C., but more especially to section 7467 G. C. Without 
quoting these sections in full let it suffice for me to say that they have to do 
peculiarly and particularly with the question of maintenance and repair of public 
highways .and have nothing to do with the construction or building of highways. 

Section 7467 G. C. reads as follows: 

"The state, county and township shall each maintain their respective 
roads as designated in the classification hereinabove set forth; provided, 
however, that either the county or township may, by agreement between 
the county commissioners and township trustees, contribute to the repair 
and maintenance of the roads under the control of the other. The state, 
county or township or any two or more of them may by agreement expend 
any funds available for road construction, improvement or repair upon 
roads inside of a village, or a village may expend any funds available for 
street improvement upon roads outside of the village and leading thereto." 
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From the provisions of this section it is quite evident that the township 
trustees may by agreement with the village expend money upon roads within a 
village, but from the provisions of this section as a whole it is quite evident that 
this has reference merely to a contribution by the township trustees towards the 
maintenance and repair of the public highways inside a village. It does not give 
nor aim to give the township trustees authority to go into a village and take the 
initiative in the matter of the construction or building of the streets of the village, 
whether they be streets proper-that is, laid out as such by the village-or whether 
they be not only streets but township, county or state roads as well. But it does 
give to township trustees authority to contribute, out of their funds available for 
the construction, improvement or repair of roads, to the maintenance and repair 
of the roads inside a village. Inasmuch as the word "roads" is used in said 
section 7467, it is my opinion that this section is limited to a contribution to the 
maintenance and repair of state, county or township roads within a village, and 
not to streets as such, namely, those laid out by the village as streets, for its use 
and benefit. This section contemplates that the village assumes the initiative and 
the jurisdiction over the maintenance and repair of its streets, and that the town
ship trustees by agreement merely contribute out of their funds for that purpose. 
It must also be remembered further that the provisions of this section are limited 
to villages and do not apply to cities. Such, I take it, are the powers granted and 
the limitations set out in said section 7467, in so far as it applies to your question. 

Let us next inquire as to whether the township trustees under any circum
stances can enter a municipality and assume jurisdiction over the matter of im
proving the streets of the municipality, whether they be streets as such or are as 
well township, county and state roads. I am now using the word 'improvement" 
in its broad sense as including not only maintenance and repair of public highways, 
but also the construction or building of the same. 

Section 3298-1 G. C. sets out the general jurisdiction of township trustees over 
public highways, and reads as follows: 

"The hoarcl of trustees of any township shall have power, as herein
after provided, to construct, reconstruct, resurface or improve any public 
road or roads, or part thereof, under their jurisdiction. Such trustees 
shall also have the power to construct, reconstruct, resurface or improve 
any county road or inter-county highway or main market road within their 
township; provided, however, that in the case of a county road the plans 
and specifications for the proposed improvement shall first be submitted to 
the county commissioners of the county and shall receive their approval 
and in the case of an intercounty highway or main market road such plans 
and specifications shall first be submitted to the state highway commis
sioner and shall receive his approval. The township trustees shall have 
power to widen, straighten or change the direction of any part of a road 
in connection with the proceedings for its improvement." 

That is, the trustees of a township have power ( 1) to construct, reconstruct, 
resurface or improve any public road or roads or part thereof under their juris
diction; (2) to construct, reconstruct, resurface or improve any county road or 
intercounty highway or main market road within their township. 

Before determining the question as to whether the provisions of this sectk•n 
are broad enough to give township trustees jurisdiction over the streets of a 
municipality in the improvement of the same, using "streets" in its broad sense 
as including streets proper, as well as streets which are also township, county cr 
state roads, and also using the word "improve" in its broad sense, let us note what 
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authority county commiSSIOners have in the improvement of public highways of a 
municipality. Such a consideration may assist us in answering your question. 

Section 6949 G. C. (107 0. L. 69) provides that: 

"The board of county commissioners may construct a proposed road 
improvement into, within or through a municipality." 

However, before they can do this, the consent of the municipality must be 
given. This section and those which follow map out the complete course to be 
followed by the county commissioners and the municipality in said construction. 

Section 6949 G. C., above quoted, and the sections which immediately folluw 
give authority to the county commissioners to construct a proposed road improve
ment into, within or through a municipality; that is, county commissioners may 
construct a road improvement into, within or through a municipality, provided it 
is an extension of an improvement outside the municipality, and provided further 
that the consent of the municipality is first secured. It is to be noted in this 
section that the power and authority of the county commissioners are not limited 
to villages, but they have jurisdiction in cities as well, inasmuch as the word "mu
nicipalities" is used. 

With this in mind, let us return to the question of the authority of the town
ship trustees to improve a public highway within the limits of a municipality, using 
the word "improve" to mean construct or build. First let me say that there is 
no provision whatever in reference to the powers and duties of township trustees 
within a municipality, such as is above set out relative to county commissioners. 

The question then immediately arises, have the township trustees any such 
powers as those which pertain to county commissioners as set out in section 6949 
et seq. G. C., supra. This question is to be, answered by considering whether the 
above provisions relating to county commissioners are a grant of power or a limi
tation upon the power which the county commissioners had before the enactment 
of said provisions. If sections 6949 et seq., supra, are strictly a grant of power 
to the county commissioners, then it would seem that the legislature did not inter.d 
that the township trustees should have any such power or authority, or it would 
have at the same time granted the power specifically to township trustees. How
ever, if sections 6949 et seq. are a limitation of the power already possessed by 
the county commissioners, then no such conclusion could be drawn. 

Inasmuch as the county commissioners have always had the right and authority 
to enter a municipality in order to improve the county highways located within 
the municipality, it is my opinion that the provisions of section 6949 et seq. should 
be considered as a limitation upon the power and authority of county commis
sioners, rather than a grant, for they cannot enter a municipality for the purposes 
of said sections, namely, extending a road improvement into, through or within the 
municipality, unless they first secure the consent of the municipality itself. 

I am further of the view that the same law would apply to the power and 
authority of the township trustees to enter a municipality for the purpose of im
proving the public roads thereof, as would apply to the power and authority of the 
county commissioners to enter a municipality for the same purpose. 

Hence, since the township trustees are given no particular power and authority 
under the highway laws of the state, it will be necessary for us to note what the 
law has been as construed by the courts in reference to this matter. 

In Wells v. McLaughlin, 17 Ohio Rep. 99, the court held as fpllows: (Syll.) 

"The power conferred upon county commissioners, to lay out and 
establish county roads, authorizes them to locate a road within or through 
an incorporated town or city." 
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This principle was affirmed in Lewis v. Laylin, 46 0. S. 663, 672. In the third 
branch of the syllabus of Lewis v. Laylin, supra, we find the following principle of 
law stated: 

"County commiSSioners have authority under the two-mile assessment 
pike law to improve a state, county or township road, although the im
provement embraces that part of the highway which lies within the limits 
of a municipal corporation." 

\Ve must note, however, that this is limited to the improvement of a state, 
county or township road. 

In City of ~ewark v. Jones, 16 0. C. C. 563, the court say in the syllabus: 

"County commiSSIOners have the authority and duty to construct and 
maintain all necessary bridges in state and county roads, turnpikes and 
plank roads, which are of general and public utility, running into and 
through any such village or city, but they have no authority to construct 
bridges in the streets as such of such villages and cities." 

To the same point we might cite: 

City of Piqua v. Geist, 59 0. S. 163. 

While the above decisions relate to the power and authority of county com
missioners, yet, as said before, I am of the opinion that the same principles of 
law would also apply to township trustees. 

Therefore, in view of all the above the answer to your question is fairly 
clear to the effect: 

(1) That the township trustees have no authority whatever to enter into a 
municipality and construct or build streets which are streets as such merely-that 
is, those which were laid out by the municipality for its O\\'n use and benefit; but 
they have authority to enter into a municipality and construct or build the public 
highways thereof which are not only streets but also township roads. 

(2) That the township trustees have authority, by agreement with a village, 
to contribute to the maintenance and repair of the roads of the village-that is 
township, county or state roads-but they have no authority to contribute to the 
maintenance and repair of streets as such, viz., those laid out by the municipality 
for its own use and benefit. 

724. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gl!llcral. 

APPROVAL-FI~AL RESOLUTIO~ FOR ROAD IMPROVEME-;\'T I~ 
:.'\IOXROE, KXOX, SA~DUSKY A~D OTTAWA COUNTIES. 

CoLUMBUS, OHIO, October 20, 1917. 

HoN. CLINTON CowEN, State Highway Commissioners, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your two communications of October 11, and 
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two bearing dates October 12 and 13 respectively, enclosing for my approval final 
resolutions for the following improvements: 

Monroe County--Sec. "]," Woodsfield-Marietta road, I. C. H. No. 
389 (in duplicate). 

Knox County-Sec. "K," Columbus-Wooster road, I. C. H. No. 24. 
Sandusky County-Sec. "P-1," Fremont-Port Clinton road, I. C. H. 

No. 277. 
Ottawa County-Sec. "H," Toledo-Elmore road, I. C. H. No. 52. 

I have carefully examined said resolutions, find them correct in form an!l 
legal, and am therefore endorsing my approval thereon, in accordance with the 
provisions of section 1218 G. C. 

725. 

Very truly yours,. 
JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL-BOND ISSUE-WILLIAMS COUNTY-LIMITATION 01< 
AMOUNT OF BONDS THAT MAY BE ISSUED UNDER SECTION 
6929 G. C. 

Under the provisions of section 6929 General Code, as amended 107 0. L., 69 
( 101), the county commissioners are not authorized to issue the bonds therein pro
vided for in an amount greater than the aggregate sum necessary to pay the esti
mated compensation, damages, cost and expense of the improvement. 

CoLuMBUS, OHIO, October 22, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Williams county, Ohio, in the sum of $38,500.00 for 
the purpose of meeting the cost and expense of constructing the improve
ment of Stryker-Evansport road, I. C. H. 312. Petitioned for by ]. W. 
Sloan. 

I have made an examination of the transcript of the proceedings of the board 
of county commissioners of vVilliams county and other officers relating to the 
above bond issues, and I am returning the same herewith without my approval. 

The proceedings relating to this bond issue are regular and in conformity 
with the provisions of the General Code, save in one particular. The road im
provement in question was initiated by a resolution adopted by the board of 
county commissioners of said county December 18, 1917, under the authority of 
section 6910 General Code, authorizing the board of county commissioners to 
initiate road improvements of this kin.d without petition. In this resolution the 
board of county commissioners directed the county surveyor to make such survey, 
plats, profiles, cross-sections, estimates and specifications as the improvement 
might require, and thereafter such proceedings were had by the board of county 
comm1sswners that on August 20, 1917, said board approved and adopted said 
plans, profiles, specifications and estimates for the improvement. 
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By additional transcript furnished by the county auditor at my request I am 
advised that the estimate of the aggregate amount necessary to pay compensation, 
damages, cost and expense of the improvement is the sum of $23,500. The resolu
tion of the board of county commissioners providing for the issue of said bonds 
provides for the issue of the same in the aggregate sum of $38,500.00. 

Section 6929 of the General Code, as it read at the time this road proceeding 
was initiated, provided authority in the board of county commissioners to sell 
bonds to meet the cost and expense of such a road improvement "in the aggre
gate amount necessary to pay the estimated cost and expense of such improve
ment." With respect to t.!lis particular point, section 6929 General Code, was 
amended in the vVhite-:\-Iulcahey act, which went into effect as the law June 28, 
1917, so as to provide that the board of county commissioners may sell the bonds 
of the county "in an amount not greater than the aggregate sum necessary to pay 
the estimated compensation, damages, cost and expense of the improvement." 

Whether we apply these provisions of section 6929 General Code as they ~ead 
at the time this improvement was initiated, or the provisions of the section as 
amended and as in force at the time the resolution of the board of county com
missioners providing for this bond issue was adopted, it must be said in either 
event that the legislature did not contemplate any authority in the board of county 
commtsstoners to issue and sell bonds of the county in an amount exceeding the 
total estimate of the cost and expen"se of said improvement approved by such 
board. 

For the reason, therefore, that this issue of bonds is in an amount in excess 
of the estimate of the cost and expense of this improvement, I am unable to approve 
the same. Though not now deciding the point, I am inclined to the view that the 
legislation of the board of county commissioners providing for this bond issue 
may be sustained as valid to the extent of the bonds issued thereunder not in 
excess of said estimate (Smith v. Village of Rockford, 9 C. C. N. S. 465); but 
inasmuch as your resolution providing for the purchase of this issue does not 
indicate any intention or desire on your part to purchase any part of this issue 
less than the whole amount thereof, I do not feel that I can do otherwise than 
to disapprove the proceedings providing for the issue, and to advise you not to 
purchase the bonds. Very truly yonrs, 

726. 

JosEPH McGHEE, 
Attomey-General_ 

DISAPPROVAL-BON"D ISSUE-WILLIAMS COUNTY-LIMITATION OF 
AMOUXT OF BONDS THAT ::VIAY BE ISSUED UNDER SECTION 
6929 G. C. 

Under the provision's of sectiot~ 6929 General Code as amended in 107 0. L. 69 
(101),the cotmty commissioners are not authori:::ed to issue the bonds therein pro
vided for in an amount greater than the aggregate sum necessary to pay the esti
mated compensation, damages, cost and e:rpense of the improvement. 

CoLUMBUS, 0Hro, October 22, 1917-

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

RE :-Bonds of Williams county, Ohio, in the sum of $25,000.00, for 
the purpose of meeting the cost and expense of constructing certain road 
improvements petitioned for by G. W. Cassell et al. 
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I am herewith returning without my approval the transcript of proceedings 
of the board of county commissioners and other officers of \Villiams county, 
Ohio, relating to the above bond issue. 

The proceedings relating to this bond issue are regular and in conformity 
with the provisions of the General Code, save in one particular. The road im
provement in question was initiated by a petition filed June 10, 1916, signed by 
fifty-one per cent of the lot and land owners resident of said county to be 
especially taxed or assessed therefor. 

Thereupon, after finding that said petition was signed by fifty-one per cent 
of the property owners to be assessed, the county commissioners directed the 
county surveyor to make such survey, plats, profiles, cross-sections, estimates and 
specifications as the improvement might require, and thereafter such proceedings 
were had by the board of county commissioners that on May 28, 1917, said board 
approved and adopted said plans, profiles, specifications and estimates for the 
improvement. 

By additional transcript furnished by the county auditor at my request, I am 
advised that the estimate of the aggregate amount necessary to pay compensation, 
·damages, cost and expense of the improvement is the sum of $23,500.00. The 
·resolution of the board of county commissioners providing for the issue of said 
bonds provides for the issue of the same in the aggregate sum of $25,000.00. 

Section 6929 of the General Code, as it read at the time this road proceed
ing was initiated, provided authority in the board of county commissioners to sell 
bonds to meet the cost and expense of such a road improvement "in the aggregate 
amount necessary to pay the estimated cost and expense of such improvement." 
With respect to this particular point, section 6929 of the General Code was 

·amended in the White-Mulcahey act, which went into effect as the law June 28, 
· 1917, so as to provide that the board of county commissioners may sell the bonds 
of the county "in an amount not greater than the aggregate sum necessary to 
pay the estimated compensation, damages, cost and expense of the improvement." 

Whether we apply these provisions of section 6929 General Code as they read 
at the time this improvement was initiated, or the provisions of the section as 
amended and as in force at the time the resolution of the board of county com
missioners providing for this bond issue was adopted, it must be said in either 
event that the legislature did not contemplate any authority in the board of 
county commissioners to issue and sell bonds of the county in an amount exceed
ing the total estimate of the cost and expense of said improvement approved 
by such board. 

For the reason, therefore, that this issue of bonds is in an amount in excess 
of the estimate of the cost and expense of this improvement, I am unable to 
approve the same. 

Though not now ·deciding the point, I am inclined to the view that the legis
lation of the board of county commissioners providing for this bond issue may be 

. sustained as valid to the extent of the bonds issued thereunder not in excess of 
said estimate (Smith v. Village of Rockford, 9 C. C. N. S. 465) ; but inasmuch as 
your -resolution providing for the purchase of this issue does not indicate any 
intention or desire on your part to purchase any part of this issue less than the 
whole amount thereof, I do not feel that I can do otherwise than to disapprove 
the proceedings providing for the issue, and to advise you not to purchase the 
bonds. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge1zeral. 
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727. 

DISAPPROVAL-BOXD ISSUE-WILLIA::\IS COUXTY-LL\IITATIOXS OF 
A:\IOUXT OF BOXDS THAT ::\IA Y BE ISSUED UXDER SECTION 
6929 G. C. 

U11der the provisiolls of sectiou 6929 General Code, as amellded, 107 0. L. 69 
(101), the county commissioners are not autlzori::ed to issue the bonds therein 
provided for iu an amount greater than the aggregate sum necessary to pay the 
estimated compensation, damages, cost and expenses of the improvement. 

CoLuMnus, OHIO, October 22, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLn!EN :-

RE :-Bonds of Williams county, Ohio, in the sum of $35,500.00, for 
the purpose of improving section "A" of the Montpelier-Jim town road, 
initiated by a unanimous resolution of the board of county commissioners, 
November 27, 1916. 

I am herewith returning without my approval the transcript of proceedings 
of the board of county commissioners and other officers of Williams county, Ohio, 
relating to the above bond issue. 

The proceedings relating to this bond issue are regular and in conformity 
with the provisions of the General Code, save in one particular. The road im
provement in question was initiated by a resolution adopted by the board of 
county commissioners of said county 1'\ ovember 27, 1916, under the authority of 
section 6910 General Code, authorizing the board of county commissioners to 
initiate road improvements of this kind without petition. In this resolution the 
board of county commissioners directed the county surveyor to make such survey, 
plats, profiles, cross-sections, estimates and specifications as the improvement might 
require, and thereafter such proceedings were had by the board of county com
missioners that on l\ofay 28, 1917, said board approved and adopted said plans, 
profiles, specifications and estimates for the improvement. 

By additional transcript furnished by the county auditor at my request I am 
advised that the estimate of the aggregate amount necessary to pay compensation, 
damages, cost and expense of the improvement is the sum of $34,082.00. The 
resolution of the board of county commissioners providing for the issue of said 
bonds provides for the issue of the same in the aggregate sum of $35,500.00. 

Section 6929 of the General Code, as it read at the time this road proceeding 
was initiated, provided authority in the board of county commissioners to sell 
bonds to meet the cost and expense of such a road improvement "in the aggregate 
amount necessary to pay the estimated cost and expense of such improvement." 

\Vith respect to this particular point. section 6929 General Code was amended 
in the \Vhite-l\Iulcahey act, which went into effect as the law June 28, 1917, so 
as to provide that the board of county commissioners may sell the bonds of the 
county "in an amount not greater than the aggregate sum necessary to pay the 
estimated compensation, damages, cost and expense of the improvement." 

\Vhether we apply these provisions of section 6929 General Code as they 
read at the time this improvement was initiated, or the provisions of the section 
as amended and as in force at the time the resolution of the board of county 
commissioners providing for this bond issue was adopted, it must be said in 
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either event that the legislature did not contemplate any authority in the board 
of county commissi9ners to issue and sell bonds of the county in an amount 
exceeding the total estimate of the cost and expense of said improvement 
approved by such board. · 

For the reason, therefore, that this issue of bonds is in an amount in excess 
of the estimate of the cost and expense of this improvement, I am unable to 
approve the same. Though not now deciding the point, I am inclined to the view 
that the legislation of the board of county commissioners providing for this bond 
issue may be sustained as valid to the extent of the bonds issued thereunder not 
in excess of said estimate (Smith v. Village of Rockford, 9 C. C. N. S. 465); 
but inasmuch as your resolution providing for the purchase of this issue does 
not indicate any intention or desire on your part to purchase any part of this 
issue less than the whole amount thereof, I do not feel that I can do otherwise 
than to disapprove the proceedings providing for the issue, and to advise you not 
to purchase the bonds. Very truly yours, 

728. 

}OSEPH McGHEE, 
Attorney-General. 

APPROPRIATION-PERSONAL SERVICE-WHERE AN APPROPRIA
TION IS FOR SPECIFIC NUMBER OF ASSISTANTS-HEAD OF DE
PARTMENT MAY NOT EXPEND SAME FOR A LESSE~ NUMBER 
OF ASSISTANTS WITHOUT AUTHORITY OF CONTROLLING 
BOARD. 

Where one of the items of a gross personal serzice aPPropriation in the budget 
bill o{ 1917 is "19 assistants-$22,800.00" the head of the department may not, 
without application to the controlling board, expend the moneys covered thereby 
for the comPensation of a lesser number of assistan(s than. that designated; but 
must assign to each position for which the legislature appropriated an adequate 
salary, regard being had to the grade of the service, etc.; but upon application by 
the head of the department the controlling board, acting under section 4 of the 
appropriation act, may authori:::e the head of the department to expend the amount 
covered by the item for the compensatio11 of a lesser number of assistants. 

An appropriation in gross to a department for Personal service, itemi:::ed in 
part by allowances for the payment of "19 assistants" and the like, and coupled 
with the authority of the controlling board to authorize the total amount appro
priated to be expended othenuise than in accordance with the itemization is "spe
cific" within the meaning of article II, sectio1~ 22 of the Constitution. The consti
tutional provision does not require that a separate approPriation be made for the 
salary of each perso11 employed. 

CoLUMBUS, OHio, October 22, 1917. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SrR :-I have your letter of recent date in which you request my opinion 
as follows: 

"Article II, section 22, of the Ohio Constitution, provides that 'No 
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money shall be drawn from the treasury except in pursuance of a specific 
appropriation made by law; and no appropriation shall be made for a 
longer period than two years.' 

House bill 1\ o. 584 carries an item for the department of state fire 
marshal, as follows: '19 assistants--$22,800.00.' 

It is now the desire of the state fire marshal to employ only eighteen 
assistants and distribute the amount appropriated for nineteen assistants 
as follows: 

1 assistant-------------------------------------------$2,400.00 per annum 
17 assistants, each------------------------------------$1,200.00 per annum 

Can this be legally done? In other words, do you consider '19 assist
ants-$22,800.00' a specific appropriation? If you hold that it is a specific 
appropriation, then how much of this appropriation is each of the nineteen 
assistants entitled to?" 

Answering your first question, I beg to state that the item which you quote 
from the appropriation bill does not purport to be an appropriation at all, much 
less a specific appropriation. The personal service items in house bill ~ o. 584, 
passed by the last session of the general assembly, have been as a matter of 
practice classified as "items" instead of as "appropriations," which was the case 
with the budget bill of the preceding session. The only "appropriation" involved 
in your question is one of $60,150.00 in amount for the year 1917-1918, and a 
corresponding amount for the year 1918-1919. (See 107 0. L., pages 212, 288.) 

If the $22,800.00 item were really an appropriation, then the principles of the 
opinion of my predecessor, Hon. Edward C. Turner, addressed to you under date 
of April 27, 1915 (Opinions of Attorney-General for that year, volume 1, page 
564), would come into play and dictate to your second general question an answer 
to the effect that such an appropriation for the salaries of nineteen assistants could 
not lawfully be expended for the salaries of eighteen assistants, and that while the 
head of the department necessarily has discretion in dividing up such an appro
priation among the number of clerks for the compensation of whom it is made, 
that discretion is so limited as that he must assign to each of the nineteen positions 
which the legislature had in mind a substantial salary, having regard 
to the grade of work to be performed and other like factors which must be 
assumed to have been in the minds of the legislature. 

The general budget bill of 1915 provided for this matter by specific machinery 
furnished by section 9 thereof ( 106 0. L. 828), dealt with in the opinion of my 
predecessor to the industrial commission of Ohio under date of September I, 
1916 (volume 2, 1916 (volume 2, Reports. of the Attorney-General for that year, 
page 1495). 

As pointed out, however, the present bill is framed upon a theory entirely 
different from either the partial appropriation bill of 1915 or the general budget 
bill of that year, inasmuch as the appropriations for personal service have been 
treated in the manner which I have described, instead of being made as distinct 
appropriations and placed in the second column of figures found in the bill. This 
treatment of the general subject-matter of personal service appropriations made 
unnecessary any such provision as was found in section 9 of the general budget 
bill of 1915; for the extent to which the specification of items set forth in the 
first column of the bill is controlling and the manner in which a variation there
from may be authorized is expressly provided for by section 4 of the appropriation 
bill ( 107 0. L. 350). This section is lengthy and I assume that you are perfectly 
familiar with it. Therefore, I shall not quote it. Suffice it to say that in the first 
instance and without further authority, an item set forth in the first column of 
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the appropriation bill is absolutely controlling upon the head of a department. 
Therefore, in the absence of any further action the principles of the opinion of 
April 27, 1915, above referred to, would apply and the answer hereinbefore ab
stracted would have to be given to your second question. 

However, if application is properly made to the controlling board, as is also 
provided in section 4, and that board approves the departure from the itemized 
classification of purposes sought by the application and grants the authority prayed 
for, the proposed change in the plan of expenditure may be made. 

Completely answering your second question, then, I beg to advise that the 
controlling board, upon application, may authorize the state fire marshal to do as 
he desires to do; but that without such authority the state fire marshal may not 
lawfully expend the $22,800.00 item for the salaries of nineteen assistants in the 
payment of the salaries of eighteen assistants, and that without such application 
to the controlling board he must assign to each of the nineteen positions for 
which the appropriation is made a substantial salary, to be determined upon the 
principles above referred to. 

I have thus far not answered your question as to whether or not an appro
priation for "19 assistants-$22,800.00" is a specific appropriation within the mean
ing of article II, section 22 of the Constitution, except by saying that it does not 
purport to be an appropriation at all, but merely one of the specifications of a 
larger appropriation of $60,150.00, which said larger appropriation is further 
amplified as to the purposes for which it may be expended by the power given to 
the controlling board by section 4 of the· law. I have no disposition, however, to 
avoid answering your question in such a way. In my opinion, the appropriation 
which the legislature has made is a specific one and satisfies the constitutional 
requirement. That this is the case is demonstrable by referring to the legislative 
practice in the past but no exhaustive discussion of what this practice 
has been is necessary in the present instance. The $60,150.00 appropriation 
which has actually been made is distributed by a detailed itemization. The only 
way in which the legislature could have. been more specific than it has been would 
be to fix the exact compensation of each person to be employed by the fire mar
shal. This it might conceivably do, but it may well stop short of this and give 
some discretion to the employing authority with respect to the amount of com
pensation without failing to be specific. The discretion is not absolute and the bill 
itself throws limitations about its exercise in many ways. X or is the discretion of 
the controlling board absolute. The $60,150.00 appropriation can be expended only 
for personal service within the proper limits of the state fire marshal's depart
ment, no matter to what extent the controlling board authorizes the itemization 
thereof to be varied. In my opinion, a general appropriation of $60,150.00 to the 
fire marshal's department for personal service, without any such limitations except 
the one implied in the nature of the case, viz. : that the money must be spent for 
the proper purposes of the fire marshal's department and for personal service, 
would be specific enough to satisfy the constitutional requirement. 

For these reasons your first question is answered in the affirmative. 
Another way of putting the same thing is to say that the framers of the 

Constitution by requiring appropriations to be specific did not intend to deprive 
the legislature of the power of permitting the head of a department to fix the 
compensation of his subordinates. There are many permanent statutes in our 
Code granting this power, and no question has ever been raised as to their 
constitutionality. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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729. 

PROBATE DIVISION-OF COXSOLIDATED PROBATE AXD CO:\DIOX 
PLEAS CQURTS-CO:\IPEXSATIOX OF DEPUTIES, ETC.-BY WHO:\! 
FIXED-JUDGE IS EX OFFICIO CLERK-BY WHO:\f WRITS AND 
AFFIDA VI'!'S SIGXED-DEPUTY CLERK :\fAY AD:VH~ISTER OATHS 
I~ CERT A!X :\IATTERS-SEAL-FEES-SALARY OF DEPUTIES 
FROM WHAT FUND PAYABLE-APPLICATION FOR ADDITIOXAL 
ALLOWAXCE-WHERE SA:\IE SHOULD BE FILED. 

1. Where the probate and common pleas courts of a county have been con
solidated, the judge of the common pleas court having a probate division is 
authorized to fix the compensation or salary of the deputies, clerks, assistants, etc., 
in the probate division of that court. 

2. In such consolidated court the judge thereof is ex-officio clerk of the 
>probate division of said court and the clerk of the C011lii!On pleas court does not 
become the clerk of the probate division. 

3. All writs issued by such combined court would be signed by the clerk 
thereof. Affidavits would be signed by the officer authorized to issue the oath. 

4. The deputy clerk of said probate division is authorized to administer oaths 
in all ministerial matters when necessary in the discharge of his duties. The 
deputy clerk cannot sign writs rissuing out of said probate division except that 
writs required to be signed by the clerk can be signed "per" the deputy. 

5. The seal of the probate division of said combined court, and not the seal of 
the court of common pleas, should be attached to writs issued fr01n the probate 
division. 

6. All fees taxed for services in said probate division are governed by sectio11s 
1601, 1602 and 1603 G. C. 

7. In the event that such courts are combined during any calendar year, the 
salary for deputy hire after consolidation is payable out of the balance of the funcl. 
remaining at the time of consolidation, from the aggregate smn theretofore allowed 
the probate judge. 

8. In the event it is found necessary to have an additional allowance for said 
probate division under section 2980-1 G. C., the application therefor should be filed 
by the judge of said combi11ed courts il1 the court of cOIIlii!On pleas, and such 
application should be heard before a foreign judge in the same manner as in any 
other cause in which the judge had a disqualifying interest. 

CoLUMBus, OHIO, October 23, 1917. 

HoN. A. V. DoNAHEY, Auditor of State Columbus, Ohio. 
DEAR SrR :-Some time ago I received a request from you for written opinion 

upon certain questions arising out of the consolidation and combining of the pro
bate court with the common pleas court, by virtue of the constitutional amend
ment authorizing same, and under sections 1604-1 et seq. G. C. which were acts of the 
legislature carrying into execution the constitutional provision. Some time prior 
to receipt of your request, I had a request from Hon. E. A. Scott, prosecuting 
attorney of Adams county, asking some questions on the same subject matter. 

I am addressing an opinion to you covering the questions propounded by you 
and Mr. Scott, and will furnish the prosecuting attorney of Adams county with a 
copy of this opinion. 

The questions may be stated as follows: 

1. Where the probate and common pleas courts of a county have been 
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combined and consolidated, who is authorized to fix the compensation or 
salary of the deputies, clerks, assistants, etc., in the probate di<ision of 
that court? 

2. Does the clerk of the common pleas court become ckrk of the 
probate division of said court, and would the clerk be the proper officer to 
sign all writs, certificates and affidavits issued in the probate division of 
such combined and consolidated courts? 

3. If the clerk of the common pleas court is not the proper officer 
to sign said documents, what would be the proper official signature to 
such writs and affidavits of said probate division? 

4. Have the appointees of said probate division, namely, the deputies, 
clerks and assistants, authority to sign such writs, administer oaths and 
take affidavits? 

5. Should the seal of the court of common pleas, in the custody of 
the clerk of said court, be attached to writs issued from the probate 
division? 

6. Should the fees taxed for services in said probate division be 
those set forth in sections 1601, 1602 and 1603 G. C., or would they be 
taxed as provided for clerks in the common pleas court? 

7. Would the salary for deputy hire, allowed by the county com
missioners prior to such consolidation, be the salary for deputy hire in the 
probate division of the common pleas court after said courts are com
bined? 

8. In the event it is found necessary to I:Jave an additional allow
ance for said probate division under section 2980-1· G. C., where should 
such application be filed and before what judge should it be heard? 

The following sections of the Constitution and the General Code will have to 
be considered in the answering of the above questions: 

Sec. 7 of Art. IV of the Constitution, adopted September 3, 1912, provides: 

"Sec. 7. There shall be established in each county, a probate court, 
which shall be a court of record, open at all times, and holden by one 
judge, elected by the electors of the county, who shall hold his office 
for the term of four years, and shall receive such compensation payable 
out of the county treasury, as shall be provided by law. · Whenever ten 
per centum of the number of the electors voting for governor at the next 
preceding election in any county having less than sixty thousand popula
tion as determined by the next preceding federal census, shall petition 
the judges of the court of common pleas of any such county not less 
than ninety days before any general election for county officers, the judge 
of the court of common pleas shall submit to the electors of such county 
the question of combining the probate court with the court of common 
pleas, and such courts shall be combined and shall be known as the court 
of common pleas in case a majority of the electors voting upon such ques
tion vote in favor of such combination. Notice of such election shall be 
given in tbe same manner as for the election of county officers. Elections 
may be had in the same manner for the separation of such courts, when 
once combined." 

To carry this provision into effect, the legislature (103 0. L. 960) passed the 
act found in the General Code under section numbers 1604-1 et seq., and under 
which courts of common pleas and probate courts of counties availing themselves 
of these provisions have been combined and consolidated. 
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Section 1604-1 G. C. provides for the requisite petition for submission of the 
question of -.:ombining the probate and common pleas courts. 

Section 1604-3 G. C. provides in part as follows: 

"* * * * * * * 
If a majority of the votes cast at such an election shall be in favor of 

combining said courts, such courts shall stand combined and consolidated 
at the expiration of the term for which the probate judge has been elected 
in the county wherein such election has been held." 

Section 1604-4 G. C. provides: 

"\Vhen the probate court and the court of common pleas have been 
combined there shall be established in the court of common pleas a pro
bate division, and all matters whereof the probate court has jurisdiction 
by law shall be filed in and separately docketed in said probate division, 
and the resident judge of the court of common pleas, shaH appoint the 
necessary deputies, clerks and assistants to have charge and perform the 
work incident to the probate division. The salaries of such deputies, clerks 
and assistants to be regulated by section 2980-1 of the General Code. 
Error may be prosecuted or appeals taken from said probate division to 
the court of appeals in ali cases where the same lie to the court of com
mon pleas in counties where such courts have not been combined." 

Under the provisions of the Constitution and the above legislative enact
ments, in certain counties of this state the probate court and the court of com
mon pleas have been combined and in the court of common pleas in such counties 
"a probate division" shall be established and "all matters wherof the probate 
court has jurisdiction by law shall be filed in and· separately docketed in said 
probate division. Error may be prosecuted or appeals taken from said probate 
division to the court of appeals in all cases where the same lie to the court of 
common .pleas in counties where such courts have not been combined." 

It will he noted that there is no specific provision that the probate court in 
such counties is abolished; neither is it expressly stated that the common pleas 
court after such consolidation shall succeed to and be endowed with ali the powers, 
duties and jurisdiction of the old probate court; yet I believe it is a fair inference, 
from the language used in section 1604-4 G. C., that the succession and endow
ment spoken of above was intended by the legislature. ~ow, since all of the pro
visions of the law regarding the probate court remain on the statute books without 
express change or repeal, I take it that all of the statutory law regarding pro
bate courts and probate judges apply in the counties where there has been a con
solidation of the two courts, save onfy as necessarily modified by the fact of con
solidation and the establishment of the probate division in the court of common 
pleas. 

It is my view then that in all the sections of the General Code which make 
provision regarding the probate court, wherever the term "probate judge" is found 
such words shall be read "the judge of the court of common pleas having a pro
bate division," and wherever the words "probate court" are found in said statutes, 
such words shall be read "the court of common pleas having a probate division," 
except as herein noted. 

So in my opinion the common pleas judge, as far as the probate division of 
his court is concerned, stands in the shoes of the probate judge, and to determine 
his powers and duties reference will have to be made to part first, title IV, chapter 
6 of the General Code, entitled "Probate Court," sections 1580 et seq. 
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The act providing for the consolidation and combining of said co!lrts, in sec
tion 4 thereof, now being section 1604-4 G. C., provides that the resident judge of 
the court of common pleas-

"shall appoint the necessary deputies, clerks and assistants to have charge 
and perform the work incident to the probate division. The salaries of 
such deputies, clerks and assistants to be regulated by section 2980-1 of 
the General Code." 

Section 2978 G. C. provides : 

"Each probate judge * * * shall charge and collect the fees, costs, 
percentages, allowances and compensation allowed by law * * *" 

Section 2980 G. C_,_ provides: 

"On the twentieth o{ each November such officer shall prepare and file 
with the county commissioners a detailed statement of the probable amount 
necessary to be expended for deputies, assistants, bookkeepers, clerks and 
other employes, except court constables, of their respective offices, show
ing in detail the requirements of their offices for the year beginning 
January 1st next thereafter with the sworn statement of the amount ex
pended by them for such assistants for the preceding year. Not later 
than five days after the filing of such statement, the county commissioners 
shall fix an aggregate sum to be expended for such period for the com
pensation of such deputies, assistants, bookkeepers, clerks or other em
ployes of such officer, except court constables, which sum shall be reason
able and proper, and shall enter such finding upon their journal." 

Section 2980-1 G. C., as amended 106 0. L. 14, reads as follows: 

"The aggregate sum so fixed by the county commissioners to be ex
pended in any year for the compensation of such deputies, assistants, 
bookkeepers, clerks or other employes, except court constables, shall not 
exceed for any county auditor's office, county treasurer's office, probate 
judge's office, county recorder's office, sheriff's office, or office of the clerk 
of the courts, an aggregate amount to be ascertained by computing thirty 
per cent on the first two thousand dollars or fractional part thereof, forty 
per cent on the next eight thousand dollars or fractional part thereof and 
eighty-five per cent on all over ten thousand dollars, of the fees, 
costs, percentages, penalties, allowances and other perquisites collected for 
the use of the county in any such office for official services during the year 
ending September thirtieth next preceding the time of fixing such aggre
gate sum; provided, however, that if at any time any one of such officers 
require additional allowance in order to carry on the business of his 
office, said officer may make application to a judge of the court of com
mon pleas, of the county wherein such officer was elected; and thereupon 
such judge shall hear said application and if, upon hearing the same said 
judge shall find that such necessity exists, he may allow such a sum of 
money as he deems necessary to pay the salary of such deputy, deputies, 
assistants, bookkeepers, clerks or other employes as may be required, and 
thereupon the board of county commissioners shall transfer from the gen
eral county fund, to such officers' fee fund, such sum of money as may be 
necessary to pay said salary or salaries. 
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Xotice in writing of such application and the time fixed by such judge 
for the hearing thereof shall be served by the applicant, five days before 
said' hearing upon the boaq:l of county commissioners of such county. 
And said board shall file in said proceeding their approval or disapproval 
of the allowance asked for and shall have the right to appear at such hear
ing and be heard thereon ; and evidence may be offered. 

When the term of an incumbent of any such office shall expire within 
the year for which such an aggregate sum is to be fixed, the county com
missioners at the time of fixing the same, shall designate the amount of 
such aggregate sum which may be expended by the incumbent and the 
amount of such aggregate sum which may be expended by his successor 
for the fractional parts of such year!' 

In the case of those counties where at the last regular election it was voted 
to consolidate such courts, the commissioners of course at the time fixed had 
allowed a certain amount for deputy hire in the then existing probate court, and 
when said court was consolidated and combined with the common pleas court 
there probably was an unexpended balance in the fund remaining to the proabte 
court It is my opinion that this balance would inure to the probate division of 
the common pleas court in such counties where said courts were combined. 

I will address myself now to your specific questions: 
L Section 1604-4 G. C. specifically grants the authority to and imposes the 

duty upon the resident judge of the common pleas court having a probate division, 
to appoint the necessary deputies, etc. The act providing for the consolidation 
does not specifically state that such judge of the court of common pleas shall fix 
the salaries, but it does provide that such salaries shall be "regulated by section 
2980-1 of the General Code!' 

Section 2981 G. C. authorizes the officers referred to in sections 2978 and 
2980-1 G. C., which include probate judge, not only to appoint and employ the 
necessary deputies, etc., but to fix their compensation; and since it is my opinion 
that the common pleas court stands in the place of the probate judge, as far as the 
probate division of his court is concerned, it would follow that the power and 
duty of fixing the compensation of deputies, etc., in the probate court, which 
was formerly given the probate judge under section 2981 G. C., would devolve 
upon the common pleas judge, where the common pleas court had a probate divi
sion, and it would be his duty to fix the compensation or salary of the deputies, 
etc., in the probate division of his court. 

2. Sec. 16 of Art. IV of the Constitution of Ohio provides: 

"There shall be elected in each county, by the electors thereof, one 
clerk of the court of common pleas, who shall hold his office for the 
term of three years, and until his successor shall be elected and qualified. 
He shall, by virtue of his office, be clerk of all other courts of record 
held therein; but, the general assembly may provide, by law, for the elec
tion of a clerk, with a like term of office, for each or any other of the 
courts of record, and may authorize the judge of the probate court to 
perform the duties of clerk for his court, under such regulations as may 
be directed by law. Clerks of courts shall be removable for such cause 
and in such manner as shall be prescribed by law." 

Since the probate court is a court of record (Railroad v. Belle Center, 48 
0. S. 273), this section of the Constitution would, unless otherwise provided by 
law, constitute the clerk of the common pleas court the clerk of all other courts 
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of record within the county. But since it is my view that the legislature intended 
that the provisions applying to probate courts, as referred to in chapter 6, supra, 
should, after a consolidation and combination of courts, as provided by law, re
main in full force and effect, and that all provisions specifically applying to pro
bate judges should be read as applying to the common pleas court having a 
probate division, L am of the opinion that the section of the Constitution above 
quoted has no such force or effect. 

Section 1584 G. C. provides: 

"Each probate judge shall have the care and custody of the files, 
papers, books, and records belonging to the probate office. He is author
ized to perform the duties of clerk of his own court. He may appoint 
a deputy clerk or clerks, each of whom shaH take an oath of office before 
entering upon the duties of his appointment, and when so qualified, may 
perform the duties appertaining to the office of clerk of the court. Each 
deputy clerk may administer oaths in all cases when necessary, in the 
discharge of his duties. Each probate judge may take a bond with such 
surety from his deputy as he deems necessary to secure the faithful per
formance of the duties of his appointment." 

Inasmuch as this section specifically authorizes the probate judge to perform 
the duties of clerk of his own court, it is my view that it imposes upon a common 
pleas judge of a court having a probate division the same duties and gives him 
the same authority. l am therefore of opinion that the judge of a common pleas 
court having a probate division is ex officio clerk of said probate division, and 
that the clerk of the court of common pleas would have no authority, as such 
clerk, to sign writs, certificates and affidavits issued in the probate division of 
such combined courts. 

3. Since the judge of the common pleas court having a probate division is 
ex officio clerk of the probate division by virtue of section 1584 G. C., all writs 
of said probate division would be signed by said judge, as judge and ex officio 
clerk of the probate division of his court. 

In the matter of affidavits, of course the officer administering the oath would 
attach his jurat to the affidavit sworn to and use whatever title designates his 
official character. 

4. Under the provisions of section 1584 G. C., supra, 

"* * * Each deputy clerk may administer oaths in all cases when 
necessary, m the discharge of his duties. * * *" 

So as far as administering oaths is concerned, the deputies are fully author
ized, in the discharge of their duties, to act, and such deputy clerk or clerks 
under said section, 

"may perform the duties appertaining to the office of clerk of the court. 

* * *" 

Section 9 G. C. provides that "a deputy, when duly qualified, may perform 
all and singular the duties of his principal." 

In Warwick v. State of 04io, 25 0. S. 21, it was held that a deputy clerk 
of the probate court has authority to administer oaths to parties making applica
tions for marriage licenses, touching the merits of such applications, and perjury 
may be assigned upon such oaths. The decision was based on the fact that the 
administering of such oaths was regarded as ministerial and not as judicial duties. 
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\Velch, ]., referring to the fact that such duties were formerly imposed 
upon the clerk of the court of common pleas and at that time regarded as merely 
ministerial, says : 

"If they were ministerial in the hands of the clerk, they remained 
ministerial in the hands of the probate judge. In the absence of a deputy 
clerk, the probate judge is his own clerk, and responsible for acts done or 
omitted as such clerk, on the same principles applicable to other ministerial 
officers. The provision of law authorizing him to appoint a deputy clerk 
plainly implies that he is his own clerk-that he is both court and clerk; 
for there can be no deputy where there is no principal." 

In State v. ::-.Ietzger, 10 X. P. (X. S.) 97, the court says at page 106: 

"The judge of probate certainly cannot appoint a substitute for him
self as judge. He occupies a dual position and undertakes dual functions. 
The performance of the clerical function is insured by placing upon him 
as an authorized official the clerical duty of doing that work and under 
the statute he is legally responsible for the performance of these duties." 

It is therefore clear that a deputy cannot act in all matters enjoined upon the 
probate court. Whenever the acts enjoined are judicial, of course no one but the 
judge himself can perform the act; for example, in the case of Mellinger et al. 
v. Mellinger, 73 0. S. 221, the court held that the duties enjoined upon the probate 
court by section 5964 R. S. are judicial duties and· cannot be performed by the 
deputy clerk of said court. Section 5964 R. S. is now sections 10570 et seq. G. C. 

So it is my view that as to all ministerial duties imposed by law on the 
probate judge, his duly qualified deputies are authorized to act in his stead. 

It might be well to call attention to a decision of the Franklin county com
mon pleas court in 1897, in the case of Littleton v. ::-.Iarshall, as found reported 
in 8 Ohio Dec. "N". P. 672, wherein objection was raised to a summons issued by 
a clerk of the common pleas court, on the ground that it had not been signed by 
the clerk as required by law, but the clerk's signature was printed and signed 
"Per" with the signature of the clerk's deputy. Judge Pugh held that even a 
strict construction of the law would permit that the clerk's name could be written, 
printed or stamped at the end of the summons, and that the clerk's deputy signed 
his name after the printed name of the clerk, with a "Per," which proves an 
adoption of the printed signature by the clerk through his deputy. Further verifi
cation, says the court, was afforded by the seal of the clerk duly affixed. This 
case, which is the only reported decision, on the question therein involved, in 
Ohio, as far as I can find, might be considered in connection with the answer to 
the third question herein. 

5. As to all writs, documents and other papers issued in the probate division 
of the combined courts, it is my view that the seal of the probate court should be 
used, and that there is no autho""i-ity for the use of the seal of the court of 
common pleas. As hereinbefore said, I am of the opinion that wherever in the 
General Code the words "probate court" are found, they should be read "common 
pleas court, probate division," as applying to counties having such combined 
courts. 

Section 31 G. C., providing what shall be engraved upon all official seals, 
reads in part as follows:· 

"* * * The seal of the * * * probate court of each county, 
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shall * * * be one and three-fourths inches in diameter, and each, 
respectively, shall be surrounded by these words: * * * 'Probate Court 
_______________ County, Ohio' (insert the name of the proper county)." 

I believe that the seal above mentioned, instead of "Probate Court," as above 
shown, should be surrounded by these words: "Court of Common Pleas, Probate 
Division, --------------- County, Ohio" (insert the name of the proper county). 

6. For the reason heretofore given, I hold that the fees taxed for services 
in said probate division of such combined courts are governed by sections 1601, 
1602 and 1603 G. C., and that these sections should be read by substituting "judge 
of the court of common pleas having a probate division," wherever the words. 
"probate judge" are found. 

7. It appears from a mere reading of sections 2980 and 2980-1 G. C. that the 
legislature did not have the question of combined probate and common pleas courts 
in mind when said sections were passed; still under familiar principles of law 
they would have application to subsequently enacted legislation. Had the courts 
not been combined, the probate judge would have continued to pay salaries for 
deputy hire, etc., from the fund allowed him by the county commissioners, as we 
have determined that when the courts are consolidated the probate court continues 
on, although designated as the probate division ·of the common pleas court, and 
although the functions of probate judge are performed by the resident common 
pleas judge. As said common pleas judge stands in the shoes of the former 
probate judge, he would have the same right to expend the fund in question. 

So it is my opinion that the salary for deputy hire, theretofore allowed prior 
to such consolidation, would be paid from the balance remaining of the aggre
gate sum so fixed by the county commissioners for deputy hire in the probate 
court. It is to be remembered that under section 2980 G. C. the commissioners 
fix an aggregate sum to be expended for the year beginning January 1 next 
after the statement required to be filed by the county officer, and the amount of 
such aggregate sum is fixed under section 2980-1 G. C., subject to the additional 
allowance therein provided for. 

The county commissioners have nothing to do with fixing the salaries of the 
deputies, although they do fix the aggregate sum that is to be expended, as 
before mentioned. Whatever sum is so fixed for deputy hire, etc., for a probate 
court in any one year, is the fund from which the deputies of such probate court 
would be paid, and if in Jh.et year under the law the probate court was con
solidated and combined with the common pleas court, the salary of the deputies, 
etc., of the probate division of said combined court for that year would be paid 
out of the aggregate sum first fixed for the probate court. 

8. It will be noted that section 2980-1 G. C. provides among other things that 
if at any time any of the county officers referred to required additional allowance 
to carry on the business of the office, said officer may make application-

"to a judge of the court of common pleas, of the county wherein such 
officer was elected; and thereupon such judge shall hear said application 
and if, upon hearing the same said judge shall find that such necessity 
exists, he may allow such a sum of money as he deems necessary to pay 
the salary of such deputy, * * *." 

Repeating my former observation, that the common pleas judge of the con
solidated court, so far as the statute relating to probate judges is concerned, 
occupies the same position as the probate judge did, it is my view that whenever 
it becomes necessary to have an additional allowance to take care of the expenses 
of the deputies and other employes in the probate division of such consolidated 
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court, the common pleas judge of such combined court would file in the common 
pleas court his application for such additional allowance, in the manner and form 
as provided in section 2980-1 G. C., and that said application would be treated the 
same as if it had been filed by the probate judge prior to the consolidation of the 
courts. All the rules of law applicable to such proceedings would apply to this 
proceeding, and of course under familiar principles the common pleas judge could 
not pass upon his own case. It would become his duty to see that the application 
should be for hearing before a judge of the court of common pleas, called in to 
temporarily preside and hold court in that county, just the same as in any other 
matter pending in such court, wherein the local judge was disqualified or disabled. 

In conclusion I might say that while the questions herein involved have been 
under consideration, it has been brought to my attention that in the two counties 
which have availed themselves of the law permitting a consolidation of the pro
bate and common pleas courts, the judges of such courts have interpreted the law, 
at least as to some of the questions herein involved, especially relating to the 
one whether or not the clerk of the court of common pleas was or was not the 
clerk of the probate division of the combined court, and have been proceeding in 
these matters along the lines indicated in this opinion. The practical interpreta
tion of doubtful statutes by contemporaneous officials is entitled to some weight, 
and I have given that fact due consideration in reaching the conclusion in those 
matters herein. 

730. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-ABSTRACT OF TITLE-ELIZABETH KING FARRINGTON 
TO STATE. 

CoLUMIHIS, 0Hro, October 23, 1917. 

RoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, C oltwzr 
bus, Ohio. 
DEAR SrR :-A few days ago you submitted to this department an abstract 

of title covering the following premises, situated in the county of Franklin and in 
the state of Ohio, and bounded and described as follows: 

"Being tract 'D' set off in partition to Elizabeth King in the case of 
Elizabeth King, an infant, etc., versus William N. King, Case No. 44686 in 
the court of common pleas of Franklin county, Ohio, and being of record 
in Complete Record 244 page 390, said court. Beginning at a point in the 
north line of King avenue distanced 371.18 feet westwardly from the south
west corner of Elizabeth ]. ::O.Idiillen's homestead addition; thence west
wardly with the north line of King avenue 772.86 feet to the east bank of 
Olen tangy river; thence south 37 degrees 29' west 36.80 feet to a point in 
the center line of King avenue; thence north 86 degrees 45' west with the 
center line of King avenue 221 feet to the center of the Olentangy river 
as described in the deed of William Xeil and wife to Elizabeth J. ::O.Ic::O.lillen, 
dated ::O.Iarch 23, 1853, and recorded in the Franklin county recorder's office; 
thence north 31 degrees 15' east with the center line of said river as desig
nated in said deed 165 feet to a point; thence north 86 degrees 45' west 
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82% feet to a point on the west bank of said river as described in said 
deed ; thence northerly with the west bank of said river as described in 
said deed following the meanderings thereof to the north line of said Mc
Millen land; thence south 86 degrees 31' east with said last mentioned line 
149 feet to three sycamores on the east bank of the said Olentangy river; 
thence south 86 degrees 31' east with the said north line of said McMillen 
land, being also the south line of the lands of the Ohio state university 
871.20 feet to a point distant 621.18 feet westwardly from an iron pipe in 
the west line of Perry street extended northwardly; thence south 3 degrees 
14' west parallel with the west line of said Perry street as extended north 
and with the west line of said street, 1401.25 feet to the place of beginning, 
containing 25.193 acres more or less of dry land on the east side of said 
river, and 6.9 acres more or less of land between the banks of said river. 

With the abstract you also submitted a deed covering the same piece of prop
erty where in Elizabeth King Farrington and Thayer B. Farrington, her husband, 
deed said property to the state of Ohio. 

I have carefully examined said abstract, dated September 17, 1917, and find that 
the title to the premises described is in the name of Elizabeth King Farrington. 
The deed submitted covenants that Elizabeth King Farrington is lawfully seized· of 
the premises and that said premises are free and clear from all encumbrances ex
cept all taxes and assessments due and payable after June, 1917. 

I am, therefore, of the opinion that if this deed is accepted it will fully convey 
the title to said premises to the state of Ohio, free and clear from all encum
brances, except the taxes above noted which, under the form of deed submitted, 
will have to be paid by the state. 

731. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

AP.PROVAL-ABSTRACT OF TITLE-MARY HORTON KING TO STATE. 

CoLUMBUS, OHIO, October 23, 1917. 

RoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum
bus, Ohio. 

DEAR SIR :-A few days ago you submitted to this department an abstract of 
title covering the following premises, situated in the county of Franklin and in the 
state of Ohio, and bounded and described as follows: 

"Being a part of tract 'C' set off in partition to William N. King in 
the case of Elizabeth King an infant, etc., versus William N. King, Case No. 
44686 in the court of common pleas of Franklin county, Ohio, and being of 
record in Complete Record 244, page 390, said court. Beginning at a point 
in the north line of King avenue distanced 102.76 feet west from the south
west corner of Elizabeth ]. McMillen's homestead addition to the city of 
Columbus; being the southwest corner of 'lot No. 129 in said addition; 
thence north 3 degrees 14' east on a line parallel with the west line of Perry 
street and the west line of Perry street produced northwardly 1400.15 feet 
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to a point in the north line of said :\Ic::\Iillen land, being the south line of the 
lands of the Ohio State University, which said point is distanced 352.76 feet 
westwardly from an iron pipe in said north line of said ::\lc.:\lillen land, 
which said pipe is placed in said line on the line of the west line of Perry 
street produced northwardly; thence westwardly from said point 268.42 feet 
to a point in said line, being the northwest corner of said tract 'C' as desig
nated on the plat and report of the commissioners in said partition proceed
ings; thence southerly parallel with the west line of Perry street produced 
northwardly as aforesaid and the west line of Perry street, south 3 degrees 
14' west 1401.25 feet to a point in the north line of King avenue distanced 
268.42 feet westwardly from the place of beginning, thence eastwardly with 
said north line of King avenue 268.42 feet to the place of beginning, being a 
strip or parcel of ground 268.42 feet in width off of the west side of said 
tract 'C' in ·said partition, as designated and delineated on the plat filed 
with said commissioners' report." 

With the abstract you also submitted a deed covering the same piece of prop
erty wherein ::\Iary Horton King, widow, deeds said property to the state of Ohio. 

I have carefully examined said abstract dated September 17, 1917, and find that 
the title to the premises described is in the name of Mary Horton King. The deed 
submitted covenants that Mary Horton King is lawfully seized of the premises and 
that said premises are free and clear from all encumbrances except all taxes and 
assessments due and payable after June, 1917. 

I am, therefore, of the opinion that if this deed is accepted it will fully convey 
the title to said premises to the state of Ohio, free and clear from all encum
brances except the taxes above noted, which, under the form of deed submitted, 
will have to be paid by the state. 

732. 

Very truly yours, 
JoSEPH 1IcGHEE, 

A t(ome}'-Geueral. 

DEPOSITIOX-IX CRIMINAL CASE-WHERE SAME MAY BE TAKE~. 

1. A deposition in a criminal case may be taken within or without the state of 
Ohio. 

2. A deposition in a criminal case canuot be taken without the state of Ohio 
when the defendaut is in prison. 

3. A deposition of a 11011-residellt of Ohio may be taken within the state of 
Ohio, whether the defe11dant is imprisoned or 11ot. 

Cou;Mnt:s, OHIO, October 23, 1917. 

HoN. ]ARED P. HuxLEY, Prosecuting Attorney, Yo1111gstown, Ohio. 
DEAR SIR :-In your request for my opinion you state: 

"\Ve have a prisoner in our county jail charged with first degree mur
der, the case being assigned for trial for November 12th. I have reason 
to believe that the defendant's attorneys are about to file an application to 
the court for a commission to take depositions of witnesses who reside in 
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or about Henderson, Kentucky. I do not know whether they will attempt 
to take these depositions at Henderson or whether they will attempt to take 
them at Cincinnati or some other point within the state of Ohio. 

Under the new law, passed at the last session of the legislature, to 
amend sections 13668 and 13668-1 of the General Code, I would like to have 
your opinion as to whether or not these depositions of witnesses who do not 
live within this state could possibly be taken by bringing them into the 
state for the sole purpose of taking the depositions; also, whether in your 
opinion there is any possibility of them having the right to take the depo
Sitions out of the state and taking the defendant out of the state for the 
purpose of being present when these depositions are taken." 

General Code sections 13668 and 13668-1, as amended in 107 0. L. 451, read as 
follows: 

"Sec. 13668. \Vhen an issue of fact is joined upon an indictment and 
material witness for the defendant or for the state resides out of the state, 
or, residing within the state, is sick or infirm or about to leave the state, 
or is confined in prison, such defendant or the prosecuting attorney may 
apply in writing, to the court or the judge thereof in vacation, for a com
mission to take the deposition of such witness or witnesses. Such commis
sion shall not be granted and said order shall not be made until there is 
filed with the clerk of said court an affidavit stating in substance the evi
dence sought to be secured by deposition, and that it is competent, relevant 
and material and that the defendant is not confined in prison or, if con
fined in prison, that the deposition is not to be taken outside of the state 
of Ohio. If it appear to the court, or judge, upon such application sup
ported by said affidavit that the evidence sought to be secured by deposition 
is relevant, competent and material and that the defendant is not confined 
in prison, or, if confined in prison, that the deposition is not to be taken 
outside of the state of Ohio, the court or judge shall grant such commis
sion and make an order stating in what manner and for what length of 
time notice shall be given to the prosecuting attorney or to the defendant 
before such witness or witnesses shall be examined. 

Sec. 13668-1. When the deposition is to be taken in the state of Ohio 
and such commission is granted, and the defendant is confined in prison, 
.the sheriff or deputy shall be ordered by the court or judge to take the de
fendant to the place of the taking of such deposition and have him before 
the officer at the taking of such deposition. Such sheriff or deputy shall 
be reimbursed for actual reasonable traveling expenses, for himself and 
the defendant, so incurred, the bills for the same, upon approval by the 
county commissioners, to be paid from the county treasury on the warrant 
of the county auditor. Such sheriff shall receive as fees therefor one dol
lar for each day in attendance thereat. Such fees and traveling expenses 
shall be taxed and collected as other fees and costs in the case." 

That is, when an issue of fact is properly joined upon an indictment and a 
material witness, either for the state or for the defendant, resides out of the state, 
or, if such material witness resides within the state and is sick, infirm, about to 
leave the state or is confined in prison, then and in either of such events the de
fendant, or the prosecuting attorney, as the case may be, may apply in writing to 
the court or to the judge of the court in vacation for a commission to take the 
deposition of such witness or witnesses. Before such commission is granted by 
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the court, the party asking for same shall file with the clerk of such court an 
affidavit which states in substance the evidence sought to be secured by the taking 
of such deposition, and the affidavit must also state that such evidence is competent, 
relevant and material to the issue thus joined. The affidavit must further state 
whether or-not the defendant is confined in prison and if the defendant is confined 
in prison then the affidavit must state that the deposition is not to be taken outside 
of the state of Ohio. The court or judge, as the case may be, must, before such 
commission is granted to take such deposition, find that the evidence sought to be 
secured by such deposition is relevant, competent, and material and that the de
fendant is either confined in prison or not. If however, the court finds that the 
<lefendant is confined in prison, then the court must further find that the deposi
tion is not to be taken outside of the state of Ohio. If, however, the court finds 
that the evidence sought to be secured by deposition is relevant, competent and 
material and that the defendant is confined in prison and that the deposition is 
not to be taken outside of the state of Ohio, then and in either of such events 
the court or judge, as the case may be, shall grant such commission and at the 
time of the granting of such commission shall make an order, in which order the 
court or judge, as the case may be, shall state in what manner and for what length 
of time notice of the taking of such deposition shall be given to the prosecuting 
attorney or the defendant, as the case may be, and such witness or witnesses shall 
not be so examined until such notice is given pursuant to such order and until 
such commission is granted, as aforesaid. If such deposition is to be taken within 
the state of Ohio, and the commission has been granted, as aforesaid, and the de
fendant is confined in prison, the sheriff, or a deputy thereof, shall be ordered by 
the court or judge to take the defendant to the place of the taking of such depo
sition and shall have such defendant before the officer at the time such deposition 
is taken. If, however, the deposition is to be taken outside of the state of Ohio, 
and the defendant is not confined in prison, then it is not necessary for the court 
to make an order requiring that the defendant be taken to the place of the taking 
of such deposition, but the notice of the issuing of said commission and of the 
taking of such deposition is sufficient notice to the defendant. 

So that, answering your several questions I advise you that in your case, and 
being a case in which the defendant is confined in prison, the deposition cannot 
be taken outside of the state of Ohio and can only be taken within the state of 
Ohio under the conditions above mentioned. There is no authority to compel the 
attendance of witnesses from without the state of Ohio at the place of the taking 
of such depositions, but if a witness voluntarily attends or comes from without 
the statl, of Ohio to a place designated within the state of Ohio, then and in that 
event the deposition may be taken within the state of Ohio. In no event, however, 
when a prisoner is confined, can a court order such defendant to be taken outside 
of the state of Ohio to be present at the taking of depositions and in no event can 
such depositions be taken outside of the state of Ohio when such prisoner is so 
confined. 

Very truly yours, 
JoSEPH l\1cGHEE, 

Attorney-General. 
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733. 

COUNTY AUDITOR-WARRANT ISSUED UPON EXHAUSTED FUND
AFTER ENACTMENT OF SECTION. 5649·3d G. C.-STAMPED NOT PAID 
FOR WANT OF FUNDS-cASHED BY BANK-INTEREST PAID TO 
BANK BY COUNTY MAY BE RECOVERED. 

It a county auditor issued warrants upon exhausted funds or appropriation 
accounts after the enactment of sections 5649·3d, and the same were not paid but 
stamped "Not paid tor want of funds;" and if a bank then cashed the warrants 
and subsequently received interest thereon from the cotmty treasury, such in
terest may be recovered from the bank. 

CoLUliiBUS, Onro, October 23, 1917. 

Bureau ot Inspection and Supervision ot Public Offices,Golumbus, Ohio. 

GENTLEMEN: -1 acknowledge receipt .o.f your letter of recent date requesting 
my opinion as follows: 

"We desire to call your attention to two opmwns of Attorney
General Timothy S. Hogan, to be found in full in the Annual Reports 
of the Attorney-General for 1912, Vol. 1, page 163, and Vol. 2, page 
1127, in which Mr. Hogan held that sections 2676 and 2677, General 
Code, were impliedly repealed when the Smith One Per Cent Tax Law 
was enacted. 

If these section were, in fact, repealed, and a county auditor still 
issued warrants upon exhausted funds or appropriation accounts, and 
the county treasurer refused to pay same, but stamped them unpaid 
for want Qf funds, and a bank cashed them and was then paid interest 
on same, may this interest be recovered, and if so, from whom?" 

I agree with the opinions of Mr. Hogan to which you call attention and 
which held, in substance, that section 5649·3d of the General Code by pro
viding that "all expenditures within the following six months shall be made 
fr.om and ·within such appropriations and balances thereof" superseded sections 
2676 and 2677 of the General Code, authorizing the county treasurer to endorse 
all warrants presented to him and not paid for want of money belonging to 
the fund on which they. were drawn "Not paid for want of funds." ., 

The theory of these opinions was not so much that sections 2676 and 2677 
are in themselves repealed or amended by implication, but rather that there 
is no authority in the auditor for the issuance of any warrant unless there 
is money in the treasury and appropriated for the purpose for which the 
warrant is issued because of the controlling provisions .of the more recent 
section 5649·3d. Hence, if the auditor has no authority to issue such warrants 
it is obvious that the county treasurer would have no authority to create obli
gations against the county by stamping them ''Not paid for want of funds" 
and thus giving rise to the accrual of interest. 

Another way of putting the same thing is to say that sections 2676 and 
2677 of the General Code authorize the treasurer to stamp warrants only when 
the warrants are legal and constitute a binding obligation of the county; and 
inasmuch as a warrant issued since section 5649-3d was passed is not legal 
and creates no obligation against the county if there was no appropriation upon 
Which it might be drawn or the appropriation is exhausted, the auth-ority of 
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the treasurer under the sections cited is indirectly, but none the less effectually, 
destroyed. 

Your letter infers that in spite of these conclusions a county auditor still 
assumed after section 5649-3d became effective to issue warrants when there 
was no money in the treasury appropriated for their payment. Obviously, on 
the principles just stated, such warrants were of no legal significance whatever 
and could not be treated as legal warrants by anybody. On presentation to the 
county treasurer he was accordingly without authority to create any obligation 
against the county by stamping them "Not paid for want of funds," although 
possibly there was nothing inherently wrong in so stamping them. Any one 
presenting these warrants for payment of interest under sections 2676 and 
2677 would not have any valid claim against the county, and the payment of 
interest on such warrants would be an illegal drawing of money from the 
treasury. 

There is, of course, no question whatsoever that the receiver of moneys 
drawn from the treasury without authority of law may, under existing statutes, 
be held liable therefor. Accordingly I advise that a bank receiving money as 
interest under the circumstancEs stated by you may be compelled to refund 
same to the county. 

734. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

OIL-PURCHASED BY RAILROAD COMPANY OUTSIDE OF STATE AND 
DISTRIBUTED FOR ITS OWN USE-NOT SUBJECT TO INSPECTION. 

Where a railroad. company operating in the state of Ohio purchases a car 
of oil outside of the state ana has the same shipped into Ohio ana distributed 
for its own use, such oil is not subject to inspection. 

Cou;::~mus, Onm, October 23, 1917. 

Hox CHARLEs L. REscn, State Inspector of Oils, Oolumbus, Ohio. 

DEAR SIR:-I have your letter of September 25, 1917, in which you say: 

"If a railroad company, operating in the state of Ohio, were to 
purchase a car of oil in Pennsylvania, have the same shipped into Ohio 
and distributed for their own consumption, must this car of oil be in
spected as required by the laws of the state of Ohio?" 

Section 854 of the General Code reads: 

"Before being offered for sale to a consumer for illuminating 
purposes within this state, all mineral or petroleum oil, and any 
fluid or substance, the product of petroleum, or into which petroleum 
or a product of petroleum enters or is a constituent element, whether 
manufactured Within the state or not, shall be inspected as provided 
in this chapter." 

From your statement it is clear that the oil purchased by the railway 
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company in Pennsylvania is not offered for sale or sold in Ohio but used by 
the railway company in this state for its own purpose. This being the case 
it is my opinion that no inspection is necessary. 

735. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 

APPROVAL--CONTRACTS BETWEEN THE STATE OF OHIO AND EDGAR H. 
LATHAM AND THE HUFFMAN-CONKLIN COMPANY. 

CoLUl\1BUS, OHIO, October 23, 1917. 

HON. CARL E. STEEB, sec'y., Board of Trustees, Ohio State University, Oolum· 
bus, Ohio. 

DEAR Sm:-You have submitted several contracts entered into between the 
board of trustees of the Ohio State University and various contractors, as follows: 

1. Contract entered into betwe€n the board of trustees of Ohio 
State University and Edgar H. Latham, on the 2nd day of October, 
1917, for the construction and completion of the laboratory building 
for the School of Military Aeronautics on the campus of your Univer
sity, the contract calling for the payment of the sum of$25,980.00, and 
also a bond securing said contract. 

2. Contract entered into between the board of trustees of Ohio 
State University and The Huffman-Conklin Company, on the 2nd day 
of October, 1917, for the heating, plumbing and sewer system for 
the laboratory building for the School of Military Aeronautics on the 
campus of the University, said contract calling for the payment of the 
sum of $11,086.00, and also a bond securing the same. 

3. Contract entered into between the board of trustees of Ohio 
State University and Edgar H. Latham, on the 2nd day of October, 
1917, for the construction and completion of the barracks building 
group for the School of Military Aeronautics on the campus of the 
University, said contract calling for the sum of $27,906.00, and also a 
bond securing the same. 

4. Contract entered into between the board of trustees of Ohio 
State University and The Huffman-Conklin Company, on the 2nd 
day of October, 1917, for the heating, plumbing and sewer system for 
the barracks building group for the School of Military Aeronautics on 
the campus of the University, said contract calling for the sum of 
$14,147.00, and also a bond securing the same. 

I have carefully examined the said contracts foregoing mentioned and the 
bonds securing the same, and finding said contracts to be in accordance with 
law have this day approved the same. 

The auditor of state having certified that there is money available for 
the purpose·s of the various contracts, I have this day filed said contracts and 
bonds with the auditor of state. Very truly yours, 

JoSEPH McGHEE, 
Attorney-General. 
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736. 

COUNTY COMMISSIONERs-HAD AUTHORITY TO ::\lAKE LEVY FOR NEEDY 
BLIND-UNDER SECTION 2969 G. C. 

County commissioners haa authority to make levy for support of needy 
blind under section 2969 G. 0. 

CoLUiltnus, OHIO, October 23, 1917. 

HoN. JOHN C. D' ALTON, Prosecuting Attorney, Toledo, Ohio. 

DEAR Sm:-Qn August 29, 1917, you submitted the following letter to this 
department for opinion: 

"The writer, his attention having been directed to the facts of a 
particular case, with respect to the right of a certain blind person 
to relief under our Blind Pension Law, has come to the conclusion 
that the legislature has repealed that part of the pension law which 
makes the same effective. 

By reference to Vol. 103 0. L. at page 60, we find that sections 
G. C. 2967, 2967-1 and 2968 were amended and that original sections 
G. C. 2962, 2963 and 2964 were repealed. In Vol. 103 at pages 833-835, 
we find sections 2965, 2966, 2969 and 2970 were repealed. In Vol. 104 
0. L. at page 200, we find that sections 2967 and 2967-1 were apparently 
supplemented by sections 2967-2 and 2967-3, although as noted above, 
sections 2967 and 2967-1 had been repealed in Vol. 103 0. L. at pages 
61 and 835. 

Section 8 of an act to 'create an institute for the relief of the needy 
blind,' Vol. 103 0. L. at page 833, provides for a levy to be IIlllde by the 
state for the purpose of creating a fund for the maintenance of such 
an institution. But, as the law now stands we are unable to find any 
authority such as that given in repealed section 2969, for county com
missioners to make a levy to provide for a fund to give relief to 
the needy blind. 

The auditor informs me that in accordance with his instructions 
from Columbus, the county commissioners have this year, as in former 
years, made a levy in accordance with provisions of former section 
G. C. 2969. 

The questions that now naturally arise are as follows: 
1. Had the county commissioners the authority to make a levy 

for the support of the needy blind? 
2. If they had not such authority, what is to be done with the 

funds arising from this levy? 
Will you kindly give this subject such attention as in your judg 

ment it deserves?" 

In order to understand the matter clearly it will be necessary to refer 
somewhat to the history of the various acts referred to. 

Prior to the act found in 103 0. L., 60, blind relief was administered by 
the blind relief commission composed of three persons, residents of the county. 
The act found in 103 0. L., 60, abolished the county blind relief commission and 
transferred its functions to the county commissioners. In order to accomplish 
this object sections 2962, 2963 and 2964 were repealed and sections 2967, 2967-1 
and 2968 were amended. Subsequently, by an act passed at the same session 
of the general assembly, it was determined to create an institution for the relief 
of the needy blind, to be administered by the state and to accomplish that 
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purpose H. B. 678, 103 0. L. 833, was enacted. This act repealed sections 2962, 
2963, 2964, 2965, 2966, 2967, 2967-1, 2968, 2969 and 2970. In other words, it 
repealed the entire legislation for county blind relief. 

The constitutionalitY. of the act last referred to, creating a state institu
tion for the relief of the needy blind, was contested in the case of State ex rel. 
Walton v. Edmondson, auditor of Hamilton County, 89 0. S. 351, and the act 
was declared unconstitutional, the syllabus reading as follows: 

"1. The act of :April 2, 1908 (99 0. L. 56), 'To provide for the 
relief of needy blind,' now included in sections 2962 to 2970, General 
Code, as amended February 18, 1913 (103 0. L., 60), is a valid e~ercise 
of legislative power not repugnant to the federal or state constitutions. 

2. The act of April 28, 1913 (103 0. L. 833), 'To create an insti
tution for the relief of the needy blind,' requires the expenditure of 
public funds raised by taxation, f,or a private purpose and also violates 
section 5, Article XII of the Constitution. It is, therefore, unconstitu· 
tional and viod. 

3. Where an unconstitutional statute contains a clause repealing 
a prior valid law, for which the later statute was a substitute, the 
repealing clause will also be held inoperative, in the absence of an 
expressed intention to repeal the prior law without regard to the 
substitute." 

In view of the decision of the supreme court in the case last mentioned, 
the old sections of the statute, to wit, sections 2965 to 2970 with the amend
ments of sections 2967, 2967-1 and 2968 as found in 103 0. L. 60, were restored, 
thereby giving the county commissi,oners the duty of providing blind relief in 
the county. 

In view of the fact that the act found in 103 0. L., 833, was in force and 
effect and not as yet declared unconstitutional at the time that the levy for 
county blind relief should have been made, many counties did not provide 
blind relief by a levy at the proper time and were therefore unable to provide 
blind relief. In view ,of that fact, in order to relieve the situation, the act 
found in 104 0. L. 200 was passed as an emergency act, the reasons being set 
forth in section 3 of said act. 

It would appear therefore that the act found in 103 0. L. 833 having been 
declared unconstitutional, section 2969 as found in the General Code prior 
thereto was restored, said section reading as follows: 

"In addition to the taxes levied by law for other purposes, the 
county commissioners of each couqty shall levy a tax not to exceed 
three-tenths of one mill per dollar on the assessed value of the property 
of the county, to be levied and collected as provided by law for the 
assessment and collection of taxes, for the purpose of creating a fund 
for the relief of the needy blind of their respective counties." 

In answer to your question I would therefore advise that under section 
2969 the county commissioners had the authority to make a levy for the support 
of the needy blind. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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737. 

PUBLICATION-NOTICE OF Al\1ENDJ.\1ENT TO ARTICLES OF INCORPORA
TION-THREE CONSECUTIVE WEEK&-COJ.\lPLIANCE-WHAT NOTICE 
SHOULD CONTAIN. 

1. Unaer the provisions of section 8722 General Code providing tor the pub: 
Zication of notice of amendments to the articles of incorporation publication of 
such notice once a week for three consecutive weeks is suf!icienli; but publication 
will not be aeemea complete until the lapse of three full weeks from the date of 
the first publication. 

2. Inasmuch as said section 8722 General Code aoes not specifically require 
amendments of the articles of incorporation of a corporation to be seli out in 
full in said notice it would seem that the statute wattld be complied with by cor
rectly ana fully setting out the substance of t·he amendments adopted. However, 
inasmuch as it has been the usual ana approved practice tor such notice to set 
out a copy of the resolution adopted by the stockholders or the members of the 
corporation, as the case may be, providing for such amendntents, thus carrying 
into the notice the amendments in full, such practice should not be departed, 
from. 

CoLUMBUS, OHio, October 23, 1917. 

HONORABLE WILLIAM D. FULTON, Secretary Of State, Columbus, Ohio. 

DEAR Sm:-1 am in receipt of a communication from you under date of 
October 3, 1917, in which you call my attention to section 8722 General Code 
providing for the publication of notices of amendments to articles of incorpora
tion, and with respect to the provisions of which you ask my opinion on the 
questions stated by you as follows: 

"1. Must notice be given each day for three consecutive weeks, or 
once a week for three consecutive weeks? 

2. Shall the notice contain the amendments in full or just the 
substance of the amendments?" 

Section 8722 General Code reads as follows: 

"Amendments to articles of incorporation shall not take effect until 
filed for record with the secretary of state, nor, unless it be waived, 
until the corporation gives notice of them in some newspaper of gen
eral circulation in the county where its principal office is located, for 
three consecutive weeks." 

With respect to your first question, it is generally held that where a notice 
is required to be published for a .certain number of weeks, publication once a 
week for that number of weeks successively is sufficient. 

Davis v. Huston, 15 Neb., 28. 
Alexander v. Alexander, 26 Neb., 68. 
Swett v. Sprague, 55 Me., 190. 
Cass v. Bellows, 31 N. H., 501. 
Bachelor v. Bachelor, 1 Mass., 256. 
Ricketts v. Village of Hyde Park, 85 Ill., 110. 
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I am of the opmiOn therefore that it will be a sufficient compliance with 
the provisions of section 8722 if the notice therein provided for be published in 
some newspaper of general circnration in the county where the principal office 
of the corporation is located once a week for three consecutive weeks. 

The preposition "for" as used in this connection means "during," and for 
this reason I am inclined to the view that the publication provided for in this 
section is not complete until the lapse of three full weeks from the date of the 
first publication. 

Early v. Doe, 57 U. S., 609. 
State v. Cherry Co., 58 Neb., 734. 

With respect to your second question it will be noted that the section above 
quoted does not specifically require amendments of articles of incorporation of 
a corporation to be set out in said notice and it would seem that the statute 
would be complied with by correctly and fully setting out the substance of the 
amendments adopted. However, it has been the usual and approved practice 
for such notice to set out a copy of the resolution adopted by the stockholders 
or members of the corporation, as the case may be, providing for such amend
ments, together with a recital that the same had been adopted by a vote of the 
owners of three-fifths of the capital stock therein subscribed; or, if the cor
poration has no capital stock, that said resolution has been adopted by a vote 
of at least three-fifths of its members. This, of course, carries into the notice 
the amendments in full. 

I do not think that this practice should be departed from although, as above 
indicated, I am not prepared to hold that a notice which fully and correctly 
states the substance of the amendments would not be a compliance with the 
statutes. Very truly yours, 

738. 

JosEPH McGHEE, 
Attorney-General. 

CEMETERY ASSOCIATION-LANI}-APPROPRIATION-PURCHASID. 

Section 10093 G. a. gives the right to a company or association, incorporated. 
tor cemetery purposes, to appropriate or otherwise acquire one hundred acres 
tor cemetery purposes, and- section 10094 G. a. gives the right to such a 0011k

pany or association to purchase-·an additional one hundred acres, but; does not\ 
give authority to appropriate aaditional zanas tor such purposes. 

CoLUMBus, OHIO, October 24, 1917. 

HoN. GEORGE S. ADDAMS, Judge of Insolvency Court, Cleveland, Ohio. 
DEAR Sm:-I have your communication of September 25, 1917, in which you 

ask whether this department has ever placed a construction upon sections 10093 
and 10094 G. C., and that if it has not, you inquire what construction should 
be given to these sections, ·in connection with the question you ask, which is as 
follows: 

"A cemetery association in this county owns one hundred acres 
which it is using for the purposes mentioned in its articles of lncorpora-
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tion. It has, however, sold off in cemetery lots a large portion of this 
ground. It now desires to enlarge its holdings so that it may continue 
to sell cemetery lots. Has it the right to appropriate more ground? 
Has the question been passed on by your department?" 

The two sections above referred to read as follows: 

"Sec. 10093. A company or association incorporated for cemetery 
purposes may appropriate or otherwise acquire and hold, not exceeding 
one hundred acres of land; also, take any gift or devise in trust for 
cemetery purposes, or the income from such gift or devise according to 
the provisions of such gift or devise, in trust, all of which shall be 
exempt from execution, from taxation, and from being appropriated to 
any other public purpose, if used exclusively for burial purposes, and 
in no wise with a view to profit. 

Sec. 10094. Such company or association which is limited to the 
ownership, by appropriation or otherwise, of a designated number of 
acres of land for such purpose, may purchase, according to law, addi· 
tiona! lands to the extent necessary therefor, but not more than fifty 
acres in any year, nor purchase or hold more in the aggregate than 
one hundred acres." 

It will assist us, in arriving at a conclusion in this matter, to note briefly 
the history of what might be called the cemetery act. The original cemetery 
act was passed February 24, 1848. On March 12, 1873, an act was passed amend· 
ing section 5 of the original act. This section 5 was subdivided into a number 
of sections in the Revised Statutes, but the first part of section 5 embodied the 
principles set out in section 10093 G. C., to the effect that no cemetery associa
tion should acquire and hold more than one hundred acres of land and rea'd 
as follows: 

"Sec. 5. That such association sh;;tll be authorized to purchase, to 
take by gift or choice, or to appropriate and to hold, not exceeding one 
hundred acres * * *." 

I desire particularly to call attention to the fact that the prov1s1on which 
afterwards became section 10094 G. C. was not a part of the act of March 12, 
1873. But on March 22, 1877, an act was passed by the general assembly en
titled: 

"An act to provide for the procurement of additional lands for 
cemetery purposes." 

Section 1 thereof read as follows ( 7 4 0. L., 60) : 

"Be it enacted by the general assembly of the state of Ohio, That 
any company incorporated under the laws of this state, for cemetery 
purposes, and limited thereby to the ownership by appropriation or 
otherwise to a designated number of acres of land for such purpose, 
may purchase, according to law, additional lands to the extent necessary 
for such purposes; provided, not more than fifty acres shall be pur
chased· in any one year, and not more in the aggregate shall be so 
purchased and held by any such association than one hundred acres, 
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as provided in section five of the act providing for the incorporation 
of cemetery associations, passed February 24, 1848." 

This section became by the codification of 1880 section 3572 R. S., reading 
a~:> follows: 

"Any such company or association which is limited to the owner
ship, by appropriation or otherwise, of a designated number of acres of 
land for such purpose, may purchase, according to law, additional lands 
to the extent necessary for such purposes; but not more than fifty acres 
shall be purchased in any year, and not more in the aggregate shall be 
so purchased and held by any such company or association than one 
hundred acres." 

This section then became section 10094 G. C. and was made to read as above 
quoted. It miglit be noted that section 5 applies merely to an association, while 
section 1, as above quoted, applies to an incorporated company; but as these 
sections now stand as found in sections 10093 and 10094 General Code they 
include both a company and an association. 

We will now try to ascertain the purpose of the enactment which later be· 
came section 10094 G. C. It is plainly evident from the act as it formerly stood, 
before the enactment which became ses;_tion 10094 G. C., that a cemetery asso· 
ciation could acquire and hold one hundred acres of land, but not to· exceed 
that amount. 

With this in mind, what was the purpose of enacting what afterwards be
came section 10094 G. C.? The title of the act gave this purpose: "To provide 
for the procurement of additional lands for cemetery purposes." Section 10094 
G. C. itself provides that such company may purchase additional lands to the 
extent necessary therefor-that is for cemetery purposes. 'I'his certainly means 
lands in addition to the one hundred acres theretofore allowed under the pro· 
visions of the law as it existed prior to the enactment of the provision which 
became section 10094 G. C. 

How much additional land can such company purchase? (1) It cannot 
purchase more than fifty acres in any one year. (2) It cannot "purchase or 
hold more in the aggregate than one hundred acres." This latter limitation 
is the one that causes some difficulty. This might be construed to mean one 
hundred acres as a whole, including its powers under section 10093 as well as 
those under section 10094 G. C. It is ready susceptible of such a construction, 
but if this construction were placed upon it, the section would serve no pur
pose whatever, as the former law gave such rights and powers before section 
10094 G. C. was enacted. Hence this construction should not be placed upon it, 
if there is any other which can reasonably be given it. 

The other construction is that the company is entitled to acquire by con
demnation or otherwise under section 10093 G. C. one hundred acres and hold 
the same, but if this amount is sold off for burial purposes to such an extent 
that more land is needed for such purpose, the company then may purchase 
under section 10094 G. C. land up to one hundred acres. This it seems to me 
is the correct construction inasmuch as it gives effect to the provisions of both 
sections and does violence to neither. 

With this in mind we will take one step further. Section 10094 provides 
that the company "may purchase according to law" additional lands. Your 
question is as to whether the company can appropriate additional lands. 

The question then is as to whether an appropriation could be held to be a 
"purchase according to law." It is my opinion that the words "may purchase 
according to law" could not be so interpreted as to include the right of appro-
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•priation. The courts and text writers usually hold that inasmuch as the right 
to appropriate is an extraordinary right, the general assembly must clearly and 
unequivocally grant the right, or it will not be assumed to have been given. 

Randolph in his work on Eminent Domain, Sec. 111, lays down the following 
proposition: 

"Authority to purchase does not include the power to condemn al
though pttrchase at the common law includes technically all modes of 
acquisition other than descent. Its meaning in a statute is limited to 
acquisition by contract between the parties without governmental inter
ference. If a statute permits a corporation to acquire land, and does 
not plainly authorize condemnation, it will be effectuated as author· 
izing purchase." 

While the cases cited by the author to substantiate the propositions of law 
thus laid down are not very well selected, yet it is my opinion that the proposi
tions of law thus laid down by the author are sound. 

In Boston & Lowell Ry. Co. v. Salem & Lowell Ry. Co., 2 Gray 1, the fol
lowing proposition is set out in the syllabus: 

"An act of the legislature appropriating private property to public 
uses, under the power of eminent domain, in order to be consistent with 
article X of the declaration of rights, must show by express words or 
necessary implication the intention of the legislature to exercise this 
power and must be accompanied by provisions for making compensation 
to the owner." 

From the above and from what would seem to be a sound principle of law, 
am of the opinion that section 10094 G. C. grants to a cemetery association 

no power to condemn property, but simply to purchase property by agreement 
with the owner thereof; that is, section 10093 gives a cemetery association the 
right to appropriate and hold not to exceed one hundred acres, while section 
10094 gives the assodation the right to purchase au additional one hundred 
acres for cemetery purposes. 

I am aware that section 10094 uses the language "may purchase according 
to latv." It might be held that the phrase "according to law" would so extend 
the ordinary meaning of the word "purchase" that it would include the right 
to condemn. However, it is my opinion that the said phrase would not include 
the right of condemnation. 

Hence answering your question specifically, my view is that section 10093 
G. C. gives a company or association incorporated for cemetery purposes the 
right to appropriate not exceeding one hundred acres of land, and that section 
10094 gives to such company the right to purchase an additional hundred acres 
for cemetery purposes. Your company already having acquired one hundred 
acres under section 10093 G. C., it would not have authority to appropriate any 
additional lands, but might purchase additional lands under section 10094; 
that is, section 10093 provides that you may acquire and hold not exceeding one 
hundred acres of land. Inasmuch as you have sold the greater part of the 
hundred acres which You already have and therefore are in need of additional 
lands for cemetery purposes, you have authority to purchase additional lands 
under section 10094, but not to appropriate the same. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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739. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
OTTAWIA AND PICKAW~Y. COUNTIIDS. 

COLUMBUS, OHIO, October 24, 1917. 

HoN. CLIXTOX CowE:-<, Btate Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of October 22, 1917, ·in which you 
enclose for my approval final resolutions for the following improvements: 

Ottawa county-Sec. "F-1," Bowling Green-Port Clinton road, I. 
C. H. No. 279 (in duplicate). 

Ottawa county-Sec. "K-1," 'I'oledo-Elmore road, I. C. H. No. 52. Con
tract No. 1. 

Ottawa county-Sec. ("K-2"), Toledo-Elmore road, I. C. H. No. 52. 
Contraet No. 2. 

Ottawa county-Sec. "A," Fremont-Oak Harbor road, I. C. H. No. 
280. 

Ottawa county-Sec. "E-1," Oak Harbor-Genoa road, I. C. H. No. 
439. Type A. 

9ttawa county-Sec. "E," Fremont-Port Clinton road, I. C. H. No. 
277. 

Pickaway county-Sec. "K," Lancaster-Circleville Northern road, I. 
C. H. No. 463. 

I have carefully examined said final resolutions, find them correct in form 
and legal, and am therefore returning the same to you with my approval thereon, 
under section 1218 G. C. 

740. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PUBLIC HEALTH NURSE-CITY NOT AU'I'IHORIZED TO PAY PORTION OF 
COMPENSATION-MAY NOT BE APPOINTED MEMBER OF SANITARY 
POLICE FORCE AND RECEIVE COMPENSATION FROM MUNICIPALITY. 

A city may not legally appropriate ana expend. money to pay a portion of 
the compensation of a public health nurse; nor is a municipal board, of health 
authorized. to appoint such a nurse as a member of the sanitary police force and 
thereby endeavor to pay her tor said services in thafi way. 

CoLullmus, OHIO, October 24, 1917. 

Bureau of Inspection ana Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEX:-I have your communication of October lOth requesting my 
opinion on the following: 

"We are enclosing you herewith communications from the city 
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solicitor of Athens, Ohio, and the president of the board of health of 
said city, and we respectfully request your written opinion upon the 
following matter: 

A nurse has been employed as public health nurse by a welfare 
organization of the city c( Athens. This organization has no direct 
connection with the municipal government of said city. 

Question: May the city legally appropriate and expend moneys to 
pay a portion of the compensation of said nurse in the event that such 
nurse is also appointed a sanitary police by the board of health of a 
city, if such nurse is not under the entire supervision: and command 
of the Athens board of health or health officer of said board?" 

The question that is contained in your communication was presented, in 
substance, to my predecessor, Honorable Edward C. Turner, by the state board 
of health and was passed on by him in an opinion rendered to that board under 
date of May 13, 1915, found in volume 1, Opinions of the Attorney-General of 
Ohio for 1915, at page 726. In the course of that opinion it was said by Mr. 
Turner: 

"* • • Particular stress is laid on the authority contained in 
section 4411 of the General Code, which is as follows: 

'The board may also appoint as many persons for sanitary duty as 
in its opinion the public health and sanitary condition of the corpora
tion require, and such persons shall have general police powers, and 
be known as the sanitary polic_e, but the council may determine the 
maximum number of employes so to be appointed.' 

and which is supplemented in 103 0. L., at page 436, as follows: 

'Tiie board shall determine the duties and fix the salaries of its 
employes; but no member of the board of health shall be appointed as 
health officer or ward physician.' 

The sections quoted above provide for the employment of persons 
to be known as 'sanitary police' who shall have and exercise general 
police powers, and it is argued that because of the development of cer
tain disease and the progress made in the determination as to cause 
and prevention of disease, that a broad interpretation would be given to 
the sections quoted above for the purpose of meeting the various situa
tions which exist and which come under the control of the state board 
of health. 

I am unable to place a public nurse in the class as comprehended 
by section 4411 of the General Code. The legislature had under con
sideration the question of the necessity of a nurse to be employed by 
the board of health, and in section 4436 of the General Code, provided 
as follows: 

'Wiben a bouse or other place is quarantined on account of con
tagious diseases, the board of health having jurisdiction shall provide 
for all persons confined in such house or place, food, fuel and all other 
necessities of life, including medical attendance, medicine and nurses, 
when necessary. The expenses so incurred, except those for disinfec-
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tion, quarantine, or other measures strictly for the protection of the 
public, when properly certified by the president and clerk of the board 
of health, or health officer where there is no board of health, shall be 
paid by the person or persons quarantined, when able to make such 
payment, and when not by the municipality ln which quarantined.' 

The section quoted above contains the only authority which ad
dresses itself to the employment of a nurse, and this is limited to spe
cial cases. It would appear, therefore, that if there be the need for 
a public nurse that is to be gathered from the very able argument of 
Mr. Bauman, the question is one which should be addressed to the 
legislature rather than to this office, as I am of the opinion that there 
is no authority on the part of council to appropriate to the board of 
health the funds necessary to pay the compensation and expenses of 
a public nurse, nor is there authority on the part of the board of 
health to employ such nurse, except that contained in· section 4436 of 
the General Code." 

I concur in the reasons given by Mr. Turner and in the conclusion reached, 
and therefore advise you that a city may not legally appropriate and expend 
moneys to pay a portion of the compensation of a public health nurse, and 
that a municipal board of health is not authorized to appoint such nurse as a 
member of the sanitary police force and thereby endeavor to pay her for said 
services in that way. 

Very truly yours, 
JosEPH McGHEE, 

A. ttorney-General. 

741. 

OSTEOPATH-NOT PHYSICIAN WJTHIN MEANING OF SECTIONS 1954 
AND 1956 G. C.-LUNACY PROCEEDINGS. 

An osteopath is not a physician within the meaning of sections 1954 and 1956 
G. a. relative to lunacy proceedings. 

CoLUl\IBUS, OHIO, October 24, 1917. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEJ'>fEN:-I have your letter of August 31, 1917, requesting my opinion 
on an inquiry presented to your board by Dr. E. A. Baber, superintendent of the 
Dayton State Hospital, which inquiry reads as follows: 

"I would be pleased to have you obtain for me from the attorney
general's office, information concerning any provision that has been 
made whereby a doctor of osteopathy would be entitled to sign the 
medical certificate of a committment paper for admission to a hospital 
for the insane, as provided in section 1954 of the General Code, which 
saYs two of the witnesses must be reputable physicians. 

An application for admission to this institution in the matter of 
George Schweitzer of Shelby county, has been received in this office 
and dated the 28th of July, 1917, and issued over the signature of 
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Probate Judge H. H. Needles, at Sidney, Ohio. Lester C. Pepper, ::.\I. D., 
and F. D. Clark, D. 0., constitute the medical witnesses. The 'M. D.' 
which is printed in the form, after Dr. Clark's name has been crossed 
out and 'D. 0.' substituted. On line 5 of the medical certificate this 
statement is printed· above Dr. Clark's signature: 'I am a registered 
physician of the state of Ohio and have had at least five years' experi
ence in the practice of medicine.' 

I would be pleased to receive his opinion in this matter at once 
in order to properly instruct Judge Needles concerning the selection 
of his medical witnesses." 

Section 1954 G. C. reads: 

"When such affidavit is filed, the probate judge shall forthwith issue 
his warrant to a suitable person, commanding him to bring the person 
alleged to be insane before him, on a day therein named, not more than 
five days after the affidavit was filed, and shall immediately issue sub
poenas for such witnesses as he deems necessary, two of whom shall 
be reputable physicians, commanding the persons in such subpoenas 
named to appear before him on the return day of the warrant. If any 
person disputes the insanity of the party charged, the probate judge 
shall issue subpoenas for such person or persons as are demanded on 
behalf of the person alleged to be insane." 

Section 1956 G. c. provides: 

"Unless for good cause the investigation is adjourned, the judge, at 
the time appointed, shall proceed to examine the witnesses in attendance. 
Upon the hearing of the testimony, if he is satisfied that the person 
charged is insane, he shall cause a certificate to be made out by two 
medical witnesses in attendance that the person is insane to the best 
of their knowledge and belief. The medical witnesses must have at 
least five years' experience in the practice of medicine, shall not be re
lated, by blood or marriage, to the person alleged to be insane or to 
the person making the application for commitment, nor have any official 
connection with any state hospital. The medical certificate shall con-

. tain answers to such interrogatories as the Ohio board of administra
tion, with the advice of the superintendent of the several hospitals, 
prescribes." 

It will be noted that section 1954 provides that two of the witnesses "shaU 
be reputable physicians," and section 1956 provides: 

"The medical witnesses must have at least five years' experience 
in the practice of medicine." 

In other words, the statute contemplates an examination and certification by 
two "reputable physicians" who must have "at least five years' experience in 
the practice of medicine." The question presented then is, whether or not an 
osteopath is a physician within the meaning of section 1954, and if he is, is he 
engaged in the practice of medicine within the meaning of section 1956? 

The word "physician" has been often defined, but many of the definitions 
rest upon statutes in the various states defining either the word physician itself 
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or what shall constitute the "practice of medicine," so that a great many of 
these definitions are useless in the case submitted. 

In Vol. 30 of Cyc, page 1544, we find the following definition: 

"The word 'physician' is defined to mean a person who has received 
the degree of doctor of medicine from an incorporated institution; one 
lawfully engaged in the practice of medicine." 

This definition is the same as found in Bouvier's Law dictionary, volume 
3, page 2586, and practically the same as is found in the Standard dictionary. 
These definitions express, I believe, the meaning of the word "physician" as it is 
ordinarily used and thus defined the word could not be held to include an 
"osteopath." 

Section 1954 G. C. was originally section 20 of an act passed March 23, 
1878, 75 0. L., p: 69. I think it is clear that at the time the legislature used 
the word "physician" hi the sense above expressed it did not mean to include 
an osteopath. 

Quoting from Nelson v. State Board of Health, 22 Ky. Law Rep., 438, 50 
L. R. A., 383: 

"The proof shows that osteopathy is a new method of treating dis
eases, which is said to have originated with !Dr. A. T. Still, of Kirks
ville, Missouri, about the year 1871. He practiced it more or less from 
that time until about the year 1890, when he opened a school for the 
instruction of others. In 1892 he obtained an imperfect charter for 
his schools under the laws of Missouri." 

From this it is seen that at the time the act of 1878 was passed, osteopathy 
had only been known for seven years and it was not until twelve years after 
the act was passed that the first school of osteopathy was opened. In 1878, 
when the legislature of Ohio enacted this statute, no legislative recognition 
had ever been given to osteopathy, and it is not difficult to arrive at the con
clusion that section 1954 G. C., when originally enacted, did not refer to or in
clude osteopaths. 

However, I am not unmindful of the rule laid down in State v. Cleveland, 
83 0. S., p. 61, that: 

"The statute may include by inference a case not originally con
templated when it deals with a genus within which a new species is 
brought." 

It therefore is proper to look into the statutes regulating the practice of 
medicine in Ohio to learn whether an osteopath, though not originally classed 
as a physician within the meaning of section 1954, has since become a physician 
within the meaning of the term as used in that statute. As before noted, sec
tion 1956 G. C. provides that the medical witnesses certifying to the insanity 
of a person "must have at least five years' experience in the practice of medi
cine," and we now look to the provisions of the present statutes relative to the 
practice of medicine in Ohio. 

Section 1270 General Code sets forth the preliminary educational credentials 
which an applicant for a certificate to practice medicine or surgery must possess. 
Sections 1273 and 1274 provide: 
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"Sec. 1273. The examinations of applicants for certificates to prac
tice medicine or surgery shall be conducted under rules prescribed by 
the state medical board. Each applicant shall be examined in anatomy, 
physiology, pathology, chemistry, materia medica and therapeutics, the 
principles and practice of medicine, diagnosis, surgery, obstetrics and 
such other subjects as the board requires. The applicant shall be ex
amined in materia medica and therapeutics and principles and practice 
of medicine of the school of medicine in which he desires to practice, 
by the number of members of the board representing such school. 

Sec. 1274. If the applicant passes such examination, and has paid 
the fee required by law, the state medical board shall issue its certificate 
to that effect, signed by its president and secretary, and attested by its 
seal. Such certificate when deposited with the probate judge as re
quired by law, shall be conclusive evidence that the person to whom 
it is issued is entitled to practice medicine or surgery in this state. 
An affirmative vote of not less than five members of the board is re
quired for the issuance of a certificate." 

These statutes all refer to the general practice of medicine, including all 
of its branches. 

Special and separate provision is then made in the statutes for the practice 
of osteopathy. Sections 1288, 1289, 1290, 1291, 1292 and 1293 provide: 

"Sec. 1288. The provisions of this chapter shall not apply to an 
osteopath who passes an examination before the state medical board in 
the subjects of anatomy, physiology, obstetrics, and diagnosis in the 
manner required by the board, receives a certificate from such board, 
and deposits it with the probate judge as required by law in the case 
of other certificates. Such certificates shall authorize the holder thereof 
to practice osteopathy in the state, but shall not permit him to prescribe 
or administer drugs, except anesthetics and antiseptics necessary in the 
practice of osteopathy; neither shall the certificate permit the holder to 
perform major surgery, which is hereby declared to be all operative pro
cedures requiring the use of the knife or other surgical instruments for 
the opening of any natural cavity of the body or the amputation of 
any member or part of the body. Such certificates may be refused, re
voked or suspended as in the case of certificates to physicians and 
surgeons. 

Sec. 1289. Before he shall be admitted to an examination before the 
state medical board a person who desires to practice osteopathy shall 
pay a fee of twenty-five dollars to its treasurer and file with its secre
tary such evidence of preliminary education as is required by law of 
applicants for examination to practice medicine or surgery, together 
with a certificate from an osteopathic examining committee as here
after provided, showing that the applicant holds a diploma or a 
physician's osteopathic certificate from a reputable college of osteopathy 
as determined by such committee, and that he has passed an examina
tion in a manner satisfactory to the committee in the subjects of 
pathology, physiological chemistry, gynecology, minor surgery, osteopathic 
diagnosis and the principles and practice of osteopathy. 

Sec. 1290. Upon recommendation of the Ohio osteopathic society, 
the state medical board shall appoint three persons who shall constitute 
the state osteopathic examining committee. One member of such com-
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mittee shall be appointed each year who shall serve for a term of three 
years. 

Sec. 1291. Upon recommendation of the osteopathic committee and 
the payment by the applicant of a fee of fifty dollars, the state medical 
board may issue a certificate without examination to a graduate of a 
reputable school of osteopathy, who is of good moral character, and has 
been engaged in the practice of osteopathy in any other state for at 
least five Years. 

Sec. 1292. Upon recommendation of the osteopathic committee, the 
state medical board may dispense with the examination of an osteopath, 
duly authorized to practice osteopathy in another state, a territory or 
the District of Columbia, who wishes to remove from such state, terri
tory or district and reside and practice his profession in, this state, upon 
his complying with the following conditions: 

Such osteopath shall make an application on a form prescribed by 
the board, pay a fee of fifty dollars and present a certificate or license 
issued by the proper board of such state, territory or district; provided 
the laws of such state, territory or district require of osteopaths prac
ticing therein qualifications of a grade equal to those required of 
ostetopaths practicing in Ohio, and equal rights are accorded by such 
state, territory or district to osteopaths of Ohio holding a certificate 
from the state medical board who desires to remove to, reside ap.d prac
tice their profession in such state, territory or district 

Sec. 1293. The osteopathic examining committee shall meet at the 
office of the state medical board for action on applications for osteopathic 
certificates at such time as the board directs. Each member of the 
committee shall receive the same compensation as a member of the 
state board, payable as provided in such case." 

It will be noted that the examinations provided for those desiring to be
come practitioners of medicine in all of its branches are quite different from 
examinations provided for persons who are applicants for certificates to prac
tice osteopathy. It will also be noted that the legislature does not speak of 
osteopaths as "practitioners of medicine" but as persons "practicing osteopathy." 
It does not refer to them as surgeons or physicians, but as osteopaths. In sec
tion 1288 General Code, it distinguishes between the two in providing that the 
certificates of osteopaths "may be refused, revoked or suspended as in the case 
of certificates of physicians and surgeons." 

This distinction is further emphasized by the provisions of sections 1286 
and 1288 and sections 12694 and 12696. These sections were formerly sections 
43, 44, 45, 52 and 54 of an act entitled "an act to revise and consolidate the laws 
relating to the appointment, powers and duties of the state board of health, the 
state board of medical registration and examination, the Ohio board of pharmacy 
and the state board of embalming examiners," passed May 9, 1908, and found 
in 99 0. L., p. 492. 

Section 43 of this act read: 

"A person shall be regarded as practicing medicine, surgery or mid-
. wifery, within the meaning of this act, who uses the words or letters, 
'Dr.', 'Doctor', 'Professor', 'M. D.', or any other title in connection w.ith 
his name which in any way represents him as engaged in the practice 
of medicine, surgery or midwifery, in any of its branches, or who ex
amines or diagnoses for a fee or compensation of any kind, or pre-
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scribes, advises, recommends, administers or dispenses for a fee or com
pensation of any kind, direct or indirect, a drug or medicine, appliance, 
application, operation or treatment of whatever nature for the cure or 
relief of a wound, fracture or bodily injury, infirmity or disease. The 
use of any such words, letters or titles in such connection or under 
such circumstances as to induce the belief that the person who uses 
them is engaged in the practice of medicine, surgery or.midwifery, shall 
be prima facie evidence of the h .. tent of such person to represent him
self as engaged in the practice of medicine, surgery or midwifery." 

Section 44 provided certain exceptions. 
Section 45 read: 

"The provisions of this act shall not apply to an osteopath who 
passes an examination before the state medical board in the subjects of 
anatomy, physiology, obstetrics and diagnosis in the manner required 
by the board, receives a certificate from such board, and deposits it 
with the probate judge as required by law in the case of other cer
tificates. Such certificate shall authorize the holder thereof to practice 
osteopathy in the state, but shall not permit him to prescribe or ad
minister drugs, or to perform major surgery." 

Section 52 read: 

"Whoever practices medicine or surgery in any of its branches in 
this state before he obtains a certificate from the state medical board 
in the manner required by law, or whoever so practices medicine or 
surgery after such certificate has been duly revoked, shall be fined not 
less than twenty-five dollars nor more than five hundred dollars or be 
imprisoned in the county jail not less than thirty days nor more than 
one year, or both." 

Section 54 read: 

"Whoever announces or advertises himself as an osteopath, or prac
tices as such, without complying with all the provisions of law re
lating to the practice of osteopathy, shall be fined not less than twenty
five dollars nor more than five hundred dollars, or be imprisoned in the 
county jail not less than thirty days nor more than one year, or both." 

Sections 43 and 44 of this act were originally section 2 of an act entitled 
"An act to amend sections 4403c and 4403f of an act entitled 'an act to regulate 
the practice of medine in the state of Ohio,' passed February 27, 1896," passed 
April 14, 1900, and found in 94 0. L., p. 197. 

Section 2 of this act, after providing who should be regarded as practicing 
medicine or surgery, provided that the act should not apply "to any osteopath 
who holds a diploma from a legally chartered and regularly conducted school 
of osteopathy in good standing, as such, where the course of instruction re
quires at least four terms of five months each in four separate years, provided 
that the said osteopath shall pass an examination satisfactory to the state board 
of medical registration and examination on the following subjects: anatomy, 
physiology, chemistry and physical diagnosis, providing that said osteopath 
shall not be granted the privilege of administering drugs nor of performing 
major or operative surgery." 
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From a reading of these sections and an examination of all the statutes 
relating to the practice of medicine and osteopathy, it will be seen that the 
legislature has clearly recognized the fact that the practice of medicine and the 
practice of osteopathy are not one and the same, but two different things, and 
bearing ~n mind the different educational qualifications required and the totally 
different examinations provided with reference to the two professions, I cannot 
but conclude that a!l osteopath is not a physician within the meaning of sec
tions 1954 and 1956 of the General Code and am therefore of the opinion that 
a certificate of insanitY, signed only by one doctor of medicine and one osteo
path, or signed only by two osteopaths, does not meet the requirements of the 
statute. 

742. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVA~LEASE OF CANAL LANDS IN LICKING COUNTY TO C. M. 
JOHNSON. 

COLUMBUS, OHIO, October 25, 1917. 

HoN. JoHN I. MILLER, Superintend-ent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communication of October 22, 1917, in which you 
enclose resolutions in duplicate, providing for the sale of part of the abandoned 
canal property located in Liclting county, Ohio, to C. M. Johnson, for the sum 
of one hundred and sixty-five dollars, and ask my approval of the said sale. 

I have carefully examined the different steps leading up to the sale of said 
property and find them all correct in form and legal. I have therefore endorsed 
my approval on said resolutions and am forwarding them to the governor of 
the state for his consideration. 

Very truly yours, 
JOSEPH :McGHEE, 

Attorney-General. 
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743. 

APPROVAL-LEASE OF CERTAIN CANAL LANDS TO H. H. PILLE. 
MASSILLON-OHIO FISHING CLUB, BUCKEYE LAKFr-AND E. L. DUF
FIELD, NEW,ARK. 

COLUMBUS, OHIO, October 25, 1917. 

Hox. JoHx I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communication of October 22, 1917, in which you 
enclose, in triplicate, three leases of canal lands, as follows: 

H. H. Pille, Massillon, Ohio, Ohio Canal. ................... . 
Ohio Fishing Club, Buckeye Lake, Ohio .................... . 
E. L. Duffield, Newark, Ohio ................................ . 

Valuation. 
$16,250 00 

600 00 
1,666 66 

I have carefully examined these leases and find them correct in form and 
legal and have endorsed my approval thereon. I have forwarded said leases to 
the governor of the state for his consideration. 

744. 

Very truly yours, 
JOSEPH MCGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN PREBLE, 
CRAWFORD AND D:IDLAWARE COUNTIES. 

COLUMHUS, OHio, October 27, 1917. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Srn:-I am in receipt of your two communications of October 24, en
closing final resolutions, for my approval, on the following improvements: 

J:>reble county-Sec. "D-1," Eaton-Hamilton road, I. C. H. No. 180. 
Crawford county-Sec. "L," Galion-Bucyrus road, I. C. H. No. 201. 
Delaware county-Sec. "A," Delaware-Prospect road, I. C. H. No. 116. 

I have carefully examined these resolutions, find them correct in form and 
legal and am therefore returhing the same to you with my approval endorsed 
thereon, in accordance with the provisions of section 1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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745. 

APPROVAL---TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
COUNCIL OF CITY OF COSHOCTON. 

CoLuMBus, OHIO, October 27, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLEliiEN:-

IN RE: Bonds of the city of Coshocton, Ohio, in the sum of 
$16,000.00, for the purpose of providing funds for the improvement of 
Third street in said city. 

I have carefully examined the transcript of the proceedings of the city 
council and other officers of the city of Coshocton relating to the above bond 
issue, and find said proceedings to be in all respects regular and in conformity 
to the provisions of the General Code relative to bond issues of this kind. 

I am, therefore, of the opinion that bonds covering said issue, properly 
prepared in accordance witk the ordinance of council providing for said issue 
and according to the bond form submitted, will, when signed and delivered, 
constitute valid and binding obligations of said city. 

746. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-ARTICLES OF INCORPORATION OF THE AMERICAN MUTUAL 
AUTOMOBILE INSURANCE COMPANY. 

CoLUMBUS, OHIO, October 27, 1917. 

HoN. WILLIAM D. FuLTON, Secretary ot State, Columbus, Ohio. 

DEAR Sm:-I am herewith returning, with my approval, articles of incor
poration of the American Mutual Automobile Insurance Company. 

I find that said articles of incorporation are drawn in conformity with the 
provisions of the act of March 21, 1917, amending certain sections of the General 
Code relating to the incorporation of mutual insurance companies, other than 
life and mutual protective associations. The particular kind of insurance con
templated by the articles of incorporation is that authorized by sub-section 1 of 
section 9607-2, General Code, as amended in said act. 

Finding said articles of incorporation to be in conformity with said act, 
and not inconsistent with the constitution and laws of this state or of the United 
States, the same are for this reason approved. 

I am also returning herewith check for $25.00 enclosed with your letter. 
Very truly yours, 

JoSEPH McGHEE, 
Attorney-General. 
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747. 

APPROV Air-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE OF BOARD 
OF EDUCATION OF CRANE TOWNSHIP RURAL SCHOOL DISTRICT, 
PAULDING COUNTY. 

COLUMBUS, OHIO, October 31, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLEli!EX:-

IN RE: Bonds of Crane township rural school district, in the sum 
of $5,000.00, for the purpose of improving public school property owned 
by said school district. 

I have carefully examined the transcript of the proceedings of the board 
of education of Crane township rural school district, Paulding county, Ohio, re
lating to the above bond issue and find the same to be in all respects regular 
and in conformity to the provisions of the General Code of Ohio relative to 
bond issues of this kind. 

I am of the opinion, therefore, that bonds properly prepared in accordance 
with the resolution of the board of education covering this issue will, when 
properly signed and delivered, constitute valid and binding obligations of said 
school district. 

No bond form was submitted with the transcript, but I am this day asking 
the prosecuting attorney of the county to forward to me a copy of the bond and 
coupon form before the same goes to print, and for this reason I will retain 
the transcript until I receive such bond and coupon form, to the end that when 
same is approved it can be made a part of the transcript. 

748. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

LINE FENCE STATUTES-CONSTITUTIONALITY-WHAT ASSESSMENTS 
AUTHORIZED. 

The 1tnreported case of Roth v. Beach, SO 0. S. 746 does not, in effect, hold, 
the line fence statutes unconstitutional, as was the holding of the lower courts,· 
but was aeciaea on grounds iaentical with those on which- Alma Coal Oo. v) 
Cozad, 79 0. S. 348, was aecidea ana is consistent witn McDorman v. Ballara, 
94 0. s. 183. 

The line fence statutes are not to be so interpretea as to authorize an assess
ment against an owner of lands whicn are, ana are to remain, unenclosea; but, 
subject to this limitation, are constitutional. 

CoLUMBUS, Omo, October 31, 1917. 

Hox. GEORGE F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio. 

DEAR Sm:-1 acknowledge receipt of your letter of October 20th requesting 
my opinion as follows: 
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"I desire an opmwn on the constitutionality of sections 5908 and 
following, concerning the powers of township trustees to apportion 
fences and on failure of the owner on either side to construct his por
tion, to sell the same and certify the costs, etc., to the county auditor 
for collection. 

In the case of the Alma Coal Co. v. Cozad, Treas., 79 0. S., 348, it 
is held in the second paragraph of the syllabus: 

'The act of April 18, 1904 (97 0. L. 138), may not be so construed 
and administered as to charge an owner of lands which are, and are to 
remain, unenclosed, with any ·part of the expense of constructing and 
maintaining a line fence for the sole benefit of the adjoining proprietor.' 

In the case of Beach v. Roth, et a!., 18 C. C. (n. s.) 579, it is held 
that section 4243 Rev. Stat. (now sections 5913, 5914, 5915 of the Gen
eral Code) providing for the building of line fences and the assessment 
of the costs thereof on· adjoining proprietors, is unconstitutional. 

This judgment of the circuit court was affirmed by the supreme 
court of Ohio, in the case of Roth et al. v. Beach, in the 80th 0. S. 746. 

In the case of McDorman v. Ballard, et al., 94 0. S. 183, the court 
holds that the maintenance of fences around enclosed lands (Sec. 5908, 
and following, of G. C.) is constitutional. The court, in the opinion in 
this case, refers to the case of the Alma Coal Co. v. Cozad, Treas., 79 
0. S. 348, but makes no mention whatever of the case of Roth et a!. v. 
Beach, in the 80th 0. S. 746. 

From the above, it occurs to me that the case first above mentioned, 
in the 79 0. S. limits the application of the above sections to cases in 
which the lands are wholly unenclosed, and which are so to remain, 
but valid as to lands which are, or in future, are to be enclosed. The 
case above referred to in 80 0. S. seems to make a sweeping judgment, 
declaring the whole partition fence law unconstitutional. 

In the 94 0. S., cited above, the supreme court seems tp ignore en
tirely the judgment of the 80 0. S., and to reaffirm the 79 0. S. If the 
sections of the General Code providing for the payment of the amount 
assessed against the adjoining owner, are unconstitutional, as found in 
the 80 0. S., it seems that the trustees might have authority to award 
portions of the fence, but not to collect for payment on sale of same. 
This case stands unreversed so far as I am able to find. 

The above decisions have created a doubt in my mind as to the 
rights and powers of the trustees, under these sections, and for this 
reason I desire your opinion, as before stated." 

It will· not be necessary to refer to the reported cases cited by you, as you 
have correctly stated the purport of the decisions therein. I suggest, however, 
that it is inaccurate to suppose that in affirming the judgment of the circuit 
court in Beach v. Roth, supra, the supreme court necessarily affirmed all that 
the circuit court said in its opinion in deciding that case. As a matter of fact, 
an examination of the original record in the case shows that the same allega
tions were made therein as were made in the petition in Alma Coal Co. v. 
Cozad, supra, viz: that the lands of the plaintiff were, and were to remain, un
enclosed, so that the assessment against him would be a taking of his property 
for the benefit of his neighbor. The brief memorandvm in Roth v. Beach 
shows· that the judgment was affirmed on the authority of Alma Coal Co. v. 
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Cozad; and, of course, the allegations of the petition, as I have summarized 
them, made a case clearly within the principles of the former case. 

It is seen, therefore, that there is nothing in the judgment of affirmance of 
Roth v. Beach in any way inconsistent with Alma Coal Co. v. Cozad, nor with 
McDorman v. Ballard. 

The supreme court has never held the statute unconstitutional. It has 
merely declined, perhaps on constitutional grounds, to interpret it so as to 
authorize an exaction to be made by assessment against the property of an 
owner whose lands are, and are to remain, unenclosed. 

I take it that the foregoing statement will clear up the doubt that exists in 
your mind. 

749. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PROSECUTING ATTORNEY-HAS NO RIGHT TO EMPLOY COUNSEL OTHER 
THAN HIS REGULAR ASSISTANTS IN CIVIL ACTIONS-MAY NOT 
PAY FOR SUCH SE.ttv1CES UNDER 3004 G. C.-COMMISSIONERS ONLY 
COUNTY OFFICIALS WHO MAY EMPLOY COUNSEL O'DHER THAN 
PROSECU'I'ING ATTORNIDY. 

A prosecuting attorney has no right to pay from the fund providea by sec
tion 3004 G. 0. any amount to an attorney who assisted such prosecuting attorney 
in the trial of a civil action. 

The prosecuting at·torncy has no right to employ counsel other than to ap
point his regular assistants when such employment is in a civil action. 

No county officer has a right to employ counsel, or an attorney outside of the 
prosec1tting attorney, except that the county commissioners may employ a·n at· 
torney when they deem it tor the best, interests of the county and on request 
of the prosecuting attorney. 

COLUMBUS, OHIO, October 31, 1917. 

HaN. R. A. KEBB, Prosecuting Attorney, Troy, Ohio. 

DEAR Sm:-You request my opinion on the following facts: 

"Can a prosecutor pay from the money allowed him under G. C. 
3004 a sum of money to an attorney to represent him, or rather represent 
the county in any action, and if so, can it be done in a civil action?" 

Upon my request for additional information you state that: 

"He (the ex-prosecutor) received a telephone message that the con
servancy act would be for hearing before the court of appeals and that 
he wished P. T. to assist, but that the commissioners were not in ses
sion and he did not have time to get them in session to act on the mat
ter in time for him to have Mr. T. appear for the county before the 
court of appeals, and because of this fact he paid Mr. T. from his expense 
fund." 
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In his report the state examiner made the following finding of fact in rela· 
tion thereto: 

":Mr. F. C. G. was prosecutor of this county from January, 1915, to 
January, 1917. As provided in section 3004 G. C. he drew $1,275.00 
from the treasury for the expenses for the year 1915 * * *. The 
two principal items of expense are shown to be expenses in connection 
with the conservancy flood proposition * * *· There are three items 
in the conservancy expense list that your examiner believes wholly 
illegal. They are 

June 22, 1915, toP. T., attorney fee ........................... . 
July 8, 1915, to P. T., part fee in conservancy ................. . 
Sept. 1, 1915, to P. T., part fee in conservancy error proceedings. 

$25 00 
100 00 
100 00 

The total of these three items is .............................. $225 00 

We claim they are illegal because the prosecutor has no statutory 
authority to employ the services -of other attorneys to be paid for by 
the county * * *. The conservancy case was a civil case. Mr. T. 
was employed in this case by the commissioners on request of the prose
cutor, as is shown on the commissioners' journal No. 14, pp. 57 and 
244. These two resolutions show contracts with Mr. T. for certain 
sums * * *. There can be no connection between these two spe
cilic contracts made by the commissioners with Mr. P. T. and the 
$225.00 paid him by prosecutor G." 

Section 3004 G. C. provides: 

"There shall be allowed annually to the prosecuting attorney, in 
addition to his salary and to the allowance provided by section 2914, 
an amount equal to one-half of the official salary, to provide for exp~nses 
which may be incurred by him in the performance of his official duties 
ana in the furtherance ot justice, not otherwise provided tor. Upon 
the order of the prosecuting attorney the county auditor shall draw 
his warrant on the county treasurer payable to the prosecuting attorney 
or such other person as the order designates, for ·such amount as the 
order requires, not exceeding the amount provided for herein, and to 
be paid out of the general fund of the county. 

Provided that nothing shall be paid under this section until the 
prosecuting attorney shall have given bond to the state in a sum not 
less than his official salary to be fixed by the court of common pleas or 
probate court with sureties to be approved by either of said courts, 
conditioned that he will faithfully discharge all the duties enjoined 
upon him, by law, and pay over, according to law, all moneys by him 
received in his official capacity. Such bond with the approval of 
such court of the amount thereof and sureties thereon and his oath of 
office inclosed therein shall be deposited with the county treasurer. 

The prosecuting attorney shall annually, before the first Monday in 
January, file with the county auditor an itemized statement, duly 
verified by him, as to the manner in which fund has been expended dur
ing the current year, and shall if any part of such fund remains in his 
hands unexepended, forthwith pay the same into the county treas-
ury. • . ., 
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Section 2412 G. C. provides: 

"If it deems it for the best interests of the county, upon the written 
request of the prosecuting at·torney the board of county commissioners 
may employ legal counsel to assist the prosecuting attorney in the 
prosecution or defense of any suit or action brought by or against the 
county commissioners or other county officers and boards, in their 
official capacity." 

In your case one P. T., an attorney-at-law, was employed under the pro
visions of both of said sections and paid from county funds. No question is 
raised about his employment under the provisions of section 2412, for in those 
cases the prosecuting attorney made written requests of the county commis
sioners for said employment and the county commissioners passed proper reso
lutions finding it to be for the best interest of the county that P. T. should be 
so employed, and thus employed him. 

It is only the employment of P. T. by the prosecuting attorney, and his 
payment from the fund provided by section 3004 G. C. which is held by the ex
aminer to be illegal. 

Section 2917 G. C. provides as follows: 

"The prosecuting attorney shall be the legal adviser of the county 
commissioners and all other county officers and county boards and any 
of them may require of him written opinions or instructions in matters 
connected with their official duties. He shall prosecute ana clefena all 
suits ana actions which any such officer or boara 1nay clirect or to which 
it is a party, ana no county of!icer may employ o~her counsel or attorney 
at the expense at the county except as provided, in section twenty·four 
hunclred ana twelve. He shall be the legal adviser for all township 
officers, and no such officer may employ other counsel or attorney except 
on the order of the township trustees duly entered upon their journal, 
in which the compensation to he paid for such legal services shall be 
fixed. Such compensation shall be paid from the township fund." 

In your case I am assuming for the purpose of. this opinion that the county 
commissioners, or some officer or board of the county, were parties to the con· 
servancy case, for if no such officer or board were parties to the case I am of 
the opinion there would have been no right to spend any public funds in the 
prosecution or defense thereof. 

The prosecuting attorney is authorized by section 2915 G. C. to appoint 
necessary assistants, clerks and stenographers for his office and may fix the 
salary of such assistants, which, however, is to be kept within the amount al
lowed such prosecuting attorney by the judge or judges of the common pleas 
court. 

Section 2914 G. C. provides that the judge or judges of the common pleas 
court, shall, on or before the first Monday in January of each year, fix an ag
gregate sum to be expended by the prosecuting attorney for the incoming year 
in the payment of compensation for assistants, clerks and stenographers. It is 
thus provided how the regular assistants in the prosecuting attorney's office 
are employed and paid. But because conditions may arise wherein it will be 
necessary to employ counsel other than the regular assistants in the office of 
the prosecuting attorney, provision is made by section 2412 that the board of 
county commissioners may, if it deems it for the best interest of the county, 



2008 OPINIONS 

and upon the written request of the prosecuting attorney, employ legal counsel 
to assist the prosecuting attorney in the prosecution or defense of any suit or 
action brought by or against the county commissioners or other county officers 
and boards in their official capacity. That is, the county commissioners have 
no right to employ counsel to assist the prosecuting attorney except upon the 
written request of the prosecuting attorney and then only when they find that 
it will be for the best interests of the county and when the serviceE; are neces· 
sary in the prosecution or defense of an action or suit brought by or against 
the county commissioners or other county officers or boards in their official ca
pacity. Section 2917 G. C. provides that the prosecuting attorney shall be the 
legal adviser of the county commissioners and that he shall prosecute and de
fend all suits and actions which any such officers or boards may direct or to 
which it is a party, and then further provides: 

"And no county officer may employ other counsel or attorney at the 
expense of the county except as is provided in section 2412." 

It is noted above what section 2412 provides, that is, that the county commis
sioners may employ, under the conditions therein mentioned, and that no county 
officer has a right to employ counsel, or an attorney other than the prosecuting 
attorney, except as is provided in section 2412. The prosecuting attorney, then, 
being a county officer, would have no right to employ any attorney to assist him 
under any circumstances, except, however, his regular assistants, as above 
mentioned. 

It is urged, however, that the employment can be made under and by virtue 
of section 3004. Said section provides a fund equal to one-half of the salary 
of the prosecuting attorney as an expense fund for such prosecuting attorney 
and such fund may be used by him to pay any expenses which may be incurred 
by him in the performance of his official duties and in the furtherance of justice 
not otherwise provided for. There is no provision made in our law, other than 
the above section, for the expenses of the prosecuting attorney while he is per
forming his official duties, and so whatever expenses he would necessarily be 
compelled to pay in the performance of his official duties would have to be paid 
from the fund created by section 3004. Outside of said expenses the only other 
provision is that he may expend from said fund in the furtherance of justice. 

I am of the opinion that the phrase ~'in the furtherance of justice" refers 
only to criminal matters and has no reference to a civil action. 

Holding these views, then, I advise you that a prosecuting attorney cannot 
pay from the money allowed under section 3004 G. C.· any sum of money to an 
attorney to represent him, or rather represent the county, in an action when 
said action is a civil proceeding. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General 
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760. 

STATE FIRE l\1ARSHAL--HAS NO JURISDICTION OVER PROPERTY 
OWNED BY UNITED STATES GOVERNMENT. 

The state {ire marshal of Ohio has no jurisdiction over property in Ohio pur
chased by the United States government tor the erection of a postof{ice building. 

COLUMBUS, OHIO, October 31, 1917. 

Hox. T. ALFRED FLEMING, State Fire Marshal, Columbus, Ohio. 

DEAR Srn:-I have your letter of October 9, 1917, as follows: 

"Upon recent inspection made in the town of Urbana, Ohio, our in
spector found some dilapidated barns and sheds on the property owned 
by the United States government, located in that city. We immediately 
issued orders, calling for their removal. The attached letter ·is self
explanatory. 

"What I am anxious to know is, whether the state gives us and 
waives any right as suggested in turning over the propertY. I feel, in 
this particular instance, that the building will be removed, but would 
like to have your opinion so that it may be my guide in the future. 

I cannot see why we would not have control of fire hazard condi
tions if they exist on property owned by the federal government and 
located in this state." 

Since receiving your communication I have been given the additional in
formation by your department that the buildings referred to are buildings 
resting upon a site purchased by the United States government for the erection 
of a new postoffice building in Urbana. 

Section 8 of article 1 of the constitution of the United States (clause 17) 
gives congress the power 

"To exercise exclusive legislation in all cases whatsoever, over such 
district (not exceeding ten miles square) as may, by cession of par
ticular states, and the acceptance of congress, become the seat of the 
government of the United States, and to exercise like authority over 
all places purchased by the consent of the legislature of the state in 
which the same shall be, for the erection of forts, magazines, arsenals, 
dock yards, and other needful buildings:" 

Sections 13770, 13771, 13772 and 13773 of the appendix to the General Code 
read: 

"Sec. 13770. That the consent of the state of Ohio is hereby given, 
in accordance with the seventeenth clause, eighth section, of the first 
article of the constitution of the United States, to the acquisition bY 
the United States, by purchase, condemnation, or otherwise, of any land 
in this state required for sites for custom houses, court houses, post
offices, arsenals, or other public buildings, whatever, or for any other 
purposes of the government. 

Sec. 13771. That exclusive jurisdiction in and over any land so ac
quired by the United States shall be and the same is hereby, ceded to 
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the United States, for all purposes except the service upon such sites 
of all civil and criminal process of the courts of this state; but the 
jurisdicfion so ceded shall continue no longer than the said United 
States shall own such lands. 

Sec. 13772. The jurisdiction ceded shall not vest until the United 
States shall have acquired the title to the said lands by purchase, con
demnation or otherwise; and so long as the said lands shall remain 
the property of the United States when acquired as aforesaid, and no 
longer, the same shall be and continue exempt and exonerated from all 
state, county and municipal taxation, assessment or other charges which 
may be levied or imposed under the authority of this state; provided 
that nothing in this act contained shall be construed to prevent any of
ficers, employes or inmates of any national asy1um for disabled volun
teer soldiers located on any such land over which jurisdiction is ceded 
herein, who are qualified voters of this state from exercising the right 
of suffrage at all township, county and state elections in any township 
in which such national asylum sh~ll be located. 

Sec. 13773. That the act entitled 'An act ceding to the United 
States exclusive jurisdiction over certain lands acquired for public 
purposes within this state, and authorizing the acquisition thereof,' 
passed the sixth day of May, 1902, shall not be so construed as to have 
a retroactive operation, or to apply to any land or lands acquired by 
the United States for any of the purposes mentioned in section 1 of 
said act, prior to the date of passage thereof." 

I shall assume that the postoffice site referred to was purchased subse
quent to the passage of sections 13770 and 13771-that is, subsequent to May 5, 
1902-and· that therefore these sections apply to the postoffice site in ques
tion. 

In United States vs. Cornell, 2 Mason Reports, p. 60, the defendant was 
indicted for murder of one William Kane in Fort Adams in Newport Harbor, 
alleged to be a place within the sole and exclusive jurisdiction of the United 
States. The defendant killed a fellow soldier in the garrison. He pleaded not 
guilty and the case was referred to the supreme court on the question of juris
diction. Judge Story delivered the opinion of the court and at page 63 said: 

"The constitution of the Uniterl States declares that congress shall 
have power to exercise 'exclusive legislation' in all 'cases whatsoever' 
over all places purchased by the consent of the legislatUI·e of the state 
in which the same shall be, for the erection of forts, magazines, arsenals, 
dock yards and other needful buildings. When therefore a purchase of 
land for any of these purposes is made by the national government, 
and the state legislature has given its consent to the purchase, the land 
so purchased by the very terms of the constitution ipso facto falls within 
the exclusive legislation of congress, and the state jurisdiction is com· 
pletely ousted. This is the necessary result, for exclusive jurisdiction 
is the attendant upon exclusive legislation; and the consent of the state 
legislature is by the very terms of the constitution, by which all the 
states are bound, and to which all are parties, a virtual surrender and 
cession of its sovereignty over the place. Nor is there anything novel 
in this construction. It is under the like terms in the same clause of 
the constitution that exclusive jurisdiction is now exercised by congress 
in the District of Columbia; for if exclusive legislation and exclusive 
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jurisdiction do not import the same thing, the states could not cede, or 
the United States accept for the purposes enumerated in this clause, any 
exclusive jurisdiction. And such was manifestly the avowed intention 
of those wise and great men who ·framed the constitution." 

The legislature of Rhode Island, in furtherance of an object to assist the 
government to erect forts to fortify the harbor of Newport, by an act of that 
body passed in 1794, authorized any town or person in the state, by and with 
the consent of the governor of the state, to sen and dispose of to the president, 
for the use of the United States, all such lands as should be deemed necessary 
to erect fortifications upon for the defense of the port harbor of Newport, and 
to execute deeds therefor in due form of law. The act also contained the pro
viso, similar to that found in section 13770 G. C., above quoted, that all civil 
and criminal processes, under the authority of the state, or any officer thereof, 
may be executed on the land so ceded and within the fortifications that may 
be erected thereon, in the same way and manner as if the lands had not been 
ceded as aforesaid. 

Judge Story in his opinion continued at page 65: 

"The counsel for the prisoner next contend that the state has re
tained a concurrent jurisdiction over the place; and if so, then the 
averment in the indictment is not supported in point of fact. This leads 
us to the consideration of the true intent and effect of the proviso al
ready mentioned. In its terms it certainly does not contain any reser
vation of concurrent jurisdiction or legislation. It provides only that 
civil and criminal processes, issued under the authority of the state, 
which must of course be for acts done within, and cognizable by, the 
state, may be executed within the ceded lands, notwithstanding the ces
sion. Not a word is said from which we can infer that it was intended 
that the state should have a right to punish for acts done within the 
ceded lands. The whole apparent object is answered by considering 
the clause as meant to prevent these lands from becoming a sanctuary 
for fugitives from justice, for acts done within the acknowledged juris
diction of the state. Now there is nothing incompatible with the ex
clusive sovereignty or jurisdiction of one state, that it should permit 
another state, in such cases, to execute its processes within its limits. 
And a cession, or exclusive jurisdiction, may well be made with a reser
vation of a right of this nature, which then operates only as a condi
tion annexed to the cession, and as an agreement of the new sovereign 
to permit its free exercise as quoad hoc his own process. This is the 
light in which clauses of this nature (which are very frequent in grants 
made by the states to the United States), have been received by this 
court on various occasions, on which the subject has been heretofore 
brought before it for consideration; and it is the same light in which 
it has also been received by a very learned state court." 

(Commonwealth v. Clary, 8 Mass. R., 72.) 

In Ft. Leavenworth R. R. v. Lowe, 114 U. S., 525, Field, J., delivering the 
opinion of the court, said at page 532: 

"When the title is acquired by purchase by the consent of the legis
latures of the states, the federal jurisdiction is exclusive of all state 
authority. This follows from the declaration of the constitution that 
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congress shall have 'like authority' over such places as it has over the 
district which is the seat of government. That is, the power of 'ex
clusive legislation in all ~es whatsoever.' Broader or clearer lan
guage could not be used to exclude all other authority than that of 
congress; and that no other authority can be exercised over them has 
been the uniform opinion of federal and state tribunals and of the at
torneys general." 

The court then cites with approval both the case of the United States v. 
Cornell, 2 Mason, 60, and that of Commonwealth v. Clary, 8 Mass. R., 72. These 
cases were both followed in the case of Sinks v. Reese, 19 0. S., p. 306, in 
which it was held: 

"Asylums for disabled volunteer soldiers of the United States are 
among the 'needful buildings' for the erection of which the government 
of the United States, through the medium of a corporation created by 
itself or otherwise, may purchase and hold territory, under the pro
visions of article 1, section 8, of the constitution of the United States." 

Brinkerhoff, C. J., in the opinion of the court, said: 

"This act of the state legislature, consenting to. the establishment 
of the asylum within her borders, and ceding jurisdiction of the lands 
and appurtenances of the asylum to the United States, under the opera
tion of the clauses of the eighth section of the first article of the con
stitution of the United States above referred to, fixes the exclusive juris
diction of the general government over this institution, its lands and 
its inmates, 'in all cases whatsoever,' except as to the execution of pro
cess issuing under state authority." 

There is no question but what the postoflice building is a "needful build
ing" within the meaning of the provision of the United States constitution, 
~bove quoted, and it is therefore my opinion that the state fire marshal of Ohio 
can exercise no jurisdiction over the postoflice site referred to. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 



ATTORNEY -GENERAL. 2013 

751. 

COUNTY SURVEYOR-SALARY BASED ON ROAD MILEAGE IN COUNTY 
-MAY RECOVER DIFFERENCE BE'I'WEEN AMOUNT RECEIVED AND 
AMOUNT ACTUALLY ENTITLED To-W!HEN AUDITOR'S ESTIMATE 
OF NUMBER OF MILES IS LESS THAN ACTUALLY EXIST IN COUNTY 
-COUNTY MAY RECOVER WHEN HE HAS RECEIVED MORE SALARY 
THAN HE IS ENTITLED TO. 

1. If a cotmty surveyor hAM received. a less amou,nt in. salary than that. 
which he was entitled. to receive, aue to the tact that the county auditor fi.xe«f1 
a roaa mileage less than that which actually exists in the county, he woula. be 
entitled. to receive the aifference between that which he aid. receive ana that! 
which he was entitled, to receive. 

2. If the county surve'l/or has received. more salary front the county than 
that to which he was en.titlea, aue to the tact that the cou,n.ty aucUtor fixed, a 
road. mileage in excess of that which actually exists in. the county, the county! 
would. be entitled. to recover the aifference between that which he aid: redeive 
ana that which he was enUtlea to receive. 

CoLUMBUS, OHIO, October 31, 1917. 

Bureatt of Inspection ana Supervision of Public Offices, Oolumbus, Ohio. 

GE:-ITLEMEx:-I have your communication of October 3, 1917, which is as 
follows: 

"Attorney-General Edward C. Turner, in an opm10n rendered to 
this bureau September 2t, 1915 (Opinions 1915, Vol. 2, page 1798), in 
answering the tenth inquiry, held: 

'It is the duty of the county auditor to determine the mileage of 
public roads upon which the county surveyor's salary is to be based.' 

Acting in accordance with this opinion the auditor of a certain 
county determined the mileage of public roads in bis county to be 800 
miles. The county surveyor was paid upon this basis for two years, 
or until his retirement from office on the first Monday of September, 
1917. The new surveYor insists that there are over 1,000 miles of pub
lic roads in the county, and the auditor desires to know if, in the event 
he makes a new determination, he will be legally justified in paying 
the ex-surveyor an amount sufficient to reimburse him for salary he was 
entitled to but did not receive. 

Should your opinion be in the affirmative, could the examiners of 
this bureau make findings for recovery against a county surveyor who 
had received too much salary because of an error made by a county 
auditor in determining the mileage of the public roads of his county?" 

The section of the General Code which fixes the salary of the county sur
veyor is section 7181 both in the Cass act and in the White-Mulcahey act. 
Under the Cass act the salary of the county surveyor was based on the road 
mileage of the county, and also upon the population of the county. The pro
visions in reference to road mileage read as follows: 

"The county surveyor • • • shall receive an annual salary to 
be computed as follows: One dollar per mile, for each full mile of the 
first one thousand miles of the public roads of the county, • • *" 
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Under the law as it now stands in section 7181 of the General Code, the 
salary of the county surveyor is based upon the road mileage of the county, 
the population of the county, and the tax duplicate of the same, and the pro
vision which has to do with the road mileage of the county reads as follows: 

"The county surveyor shall receive an annual salary to be com
puted as follows: One dollar per mile for each full mile of the first 
one thousand miles of the public roads of the county." 

In both of these sections the matters upon which the salary of the county 
surveyor, or as he was formerly called the "county highway superintendent," 
are definite and certain. These are matters of record, and the record of any 
county would show definitely the road mileage of the county, the population 
of the county, and also the tax duplicate of the county, and the county sur
veyor is and was entitled to receive a salary as set out in said section 7181, 
and this provides that he is to receive one dollar per mile for each full mile 
of the first one thousand miles of the public roads of the county. It is not 
based upon road mileage as fixed by the county auditors of the different coun
ties, but is based upon a road mileage as it actually exists; and therefore if 
the county surveyor whose term expired on the first Monday of September, 
1917, was paid a salary less than that which he should have received due to 
the fact that it was based upon a road mileage less than that which actually 
exists in the county, then he would be entitled to receive an additiomil amount 
to be computed upon the difference between the road mileage which actually 
exists in the county, and that upon which he was paid during the year whtch 
ended the first Monday in September, 1917. 

And, in reference to this matter, I desire to say further that the amount 
to which he may be entitled over and above that which he received is to be 
based upon the difference between the road mileage as it actually exists! and 
the road mileage upon which his salary was based, and not upon the road 
mileage which the county auditor may determine to exist in the county. 

You further ask as to whether the county would be entitled to recover the 
amount which was paid a county surveyor over and above that which he was 
entitled to receive owing to the fact that his salary was based upon a road 
mileage in the county in excess of that which actually exists. It is my opinion 
that the county would be entitled to recover. The mistake that would be made 
in reference to this matter is a mistake of fact and not one of law, and hence 
the parties interested in the matter would not be bound by the mistake which 
was made in reference to road mileage of the county. 

I am not unmindful of the opinion of Honorable Edward C. Turner, found 
in Vol. 2, page 1798, 1915 Opinions of the Attorney-General, to which you call 
attention in your communication. It is my opinion that Mr. Turner was deal
ing with the question as to how the county auditor might protect himself in the 
matter of issuing warrants for the salary of the county surveyor. To be sure, 
the county auditor would be compelled to protect himself in that he should not 
issue warrants in excess of that to which the county surveyor would be en
titled, and hence it would be up to him, in a way, to decide as to what the 
road mileage in any county is, in order that he might be protected in the matter 
of issuing warrants. It was this point, as I view it, with which the opinion 
of Mr. Turner has to do; but the mere fact that the county auditor would 
decide that road mileage in a certain county is a certain number of miles would 
not prevent the county surveyor from receiving the amount to which he was 
actually entitled, and would not prevent the county from recovering the amount 
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which the county surveyor received over and above that which he should have 
received. 

Hence, answering your question specifically, it is my opinion that a county 
surveyor would be entitled to receive from the county the difference between 
the salary which he should have received as based upon the road mileage of 
the county and that which he did receive; and also that the county would be 
entitled to recover from the county surveyor if he received more than that to 
which he was entitled due to the fact that the county auditor fixed a road 
mileage in excess of that which actually exists in the county. 

752. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DOMESTIC CORPORATIONs-REPORTS-FEES-TAX COMMISSION-EF
FECT OF DECISION OF SUPREME COURT IN CASE OF THE STATE 
V. LITTLE MIAMI R. R. CO. 

The case of the State v. Little Miami Railroad. Compa1'11J! is not to be re
garded as aeciMng the point as to the liability of corporations organized. tor the 
purpose of constructing ana operating public utilities which have never ent·erea 
upon the operation of such utilities; which do not own utilities which are being 
operated by others as their lessees, etc.; or which have wholly abandoned< the' 
operation of what were originally public t~ti'llities or have sold, the same; but· 
the scope of the decision as controlling administrative action should be limited 
to the case of the liability ot "underlying companies" so-called. 

CoLUlllBUS, OHIO, October 31, 1917. 

Tax Commission ot Ohio, Columbus, Ohio. 

GE;xTLEliiEN :-I acknowledge receipt of your letter of October 23d requesting 
my opinion as follows: 

"You are respectfully requested to advise this commiSSIOn what 
classes of domestic corporations are exempted from making reports to 
the tax commission and paying the fee of three-twentieths of one per 
cent upon their subscribed or "issued and outstanding stock under the 
ruling of the supreme court in the Little Miami Railroad Company 
case. There are a number of cases pending before the commission to 
which it desires to apply the ruling of the court and it therefore re
quests your instruction as to the effect of the court's decision." 

In short, your Jetter asks me to state what has been decided by the supreme 
court in the case of State v. Little Miami Railroad Company. 

Accurately speaking, the supreme court has decided that there is no error 
prejudicial to the state apparent on the face of the record of the proceed
ings of the lower courts; so that for this reason the court has overruled the 
motion for an order to the court of appeals to certify its record in the case. 

Strictly speaking, t'herefore, the supreme court did not pass upon the merits 
of any question that might be made in the court below, save in so far as it was 
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necessary to do so in order to determine the probability of the intervention 
of error prejudicial to the state, which was the complaining party. 

Two separate opinions were rendered in the lower courts, one by Bigger, 
J., of the common pleas court, and one by Kunkle, J., for the court of appeals. 
Judge Bigger in interpreting section 5518 of the General Code, in connection 
with the sections providing for the collection of the tax and particularly sec· 
tions 5415 and 5416, General Code, held that when a corporation organized 
for the purpose of constructing and operating a railroad or other public utility 
has leased its entire plant to another corporation, together with the authority 
to operate it, the entire enterprise constitutes but one "public utility" for the 
purposes of the law; so that the payment of excise taxes measured by the gross 
earnings of that utility is to be taken as a substitute for payment of any fran· 
chise taxes on account of the corporate franchises of the lessor and lessee, 
respectively. This interpretation of the statutes constituted one ground of 
Judge Bigger's decision. 

The common pleas court went further, however, and held that the Hollinger 
act of 1911 was to be regarded, so far as what is now section 5518 of the General 
Code was concerned, as merely a revision or codification of the previous law 
which had been interpreted by the courts in the case of 'I'he State v. The Cleve
land & Pittsburgh Railroad Company. The court therefore regarded the verbal 
changes that were made in the section as compared with original section 7 of 
the Wiillis law of 1902 as not intended to change the substance of the Jaw. 
Hence, it would follow that the case of The State v. The Cleveland & Pitts
burgh Railroad Company is controlling under the new law as well as under 
the old. 

These two grounds of decision are quite distinct, as will be observed. Both 
of them are put forward by Judge Bigger as reasons for his judgment. 

The court of appeals did not render a lengthy opinion in the matter, con
tenting itself with a general approval of what Judge Bigger had said in his 
opinion, but giving express sanction to the second ground of decision noted in 
the abo:ve analysis of the opinion of the common pleas court, namely, that the 
new law was a virtual revision of the old and that the former decision was 
controlling. It d6es not appear, however, that the court of appeals intended to 
disapprove the other reasoning of Judge Bigger. 

The answer to your question depends upon which of these two grounds of 
decision is accepted. If the first is the true rule, then the case may be re
garded as deciding merely that a public utility corporation which has leased 
all of its property to another company, which is operating the plant, is not 
liable for franchise taxes. 

If the second ground of decision is adopted, it would seem, according to 
the opinion of Judge Winch in the Cleveland & Pittsburgh case, 2 Ohio App. 
Rep., 228, that all corporations which are organized for the purpose of con
structing and operating a given publlc utility, such as a railroad or an inter
urban railroad, would because of their names, so to speak, never become liable 
for franchise taxes. 

In spite of the express dicta of the courts on the point, I can not bring 
myself to the conclusion that the second ground of decision is to be taken as 
adjudicated law. To do so would do too much violence to present section 5518 
of the General Code in its application to public utilities. The language is: 

"An incorporated company, whether foreign or domestic, owning or 
operating a public utility in this state, and as such required by law to 
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file reports with the tax commission and to pay an excise tax upon its 
gross receipts or gross earnings • • "'" shall be exempt from the 
franchise tax. 

It is very clear that at the very least the ownership of a public utility is 
required in order to satisfy the terms of this section. What the lower courts 
really meant in stating in substance that the Cleveland & Pittsburgh case was 
still a controlling decision in spite of the amendment of the statute was, I 
think, that the statute was to be regarded as merely a revision of the pre
existing law, in so far as that law applied to so-called "underlying companies," 
that is to say, to lessor companies and those in a similar situation. I am satis
fied that at the least the remarks of the courts must be limited to the case 
which was before them. 

I therefore advise that all that can be taken as distinctly decided by the 
case to which you refer is that "underlying companies," which is to say, com
panies which have leased public utilities to "operating companies" but still re
tain their general ownership, are exempt from the franchise tax. The case de· 
cides nothing as to corporations which have been organized for public utility 
purposes but which have never acquired ownership of a public utility by con
struction or purchase thereof, or which have abandoned the operation of the 
public utility or parted with all property therein. As to all such companies it 
may be said, I think, that the words of the statute do not exempt them and 
that until it is held otherw~se by the courts at least your commission s.hou[d 
rule that the franchise tax is due from them. 

753. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY SURVEYOR-EXPENSES-CONSULTATION WITH STATE HIGH
WAY DEPARTMENT. 

The county surveyor who upon his own motion makes a trip to Columbus 
to consult with the state highway department concerning road and bridge mat
ters may be allowed his expenses incurred in so doing when such trip is made. 
in gooa faith,. 

CoLue~mus, OHIO, November 3, 1917. 

The Bureau of Inspection ana Supervision of Public Offices, Columbus, Ohio. 

GEXTLE~rEx:-I have your letter of September 27, 1917, as follows: 

"Can a county surveyor, who, upon his own motion, makes a trip 
to Columbus to consult with the state highway department, concerning 
road and bridge matters, be allowed his expenses incurred in so doing 
under the provisions of section 2786 G. C., or any other section?" 

Section 2786 of the General Code reads: 

2-Yol. III-A. G. 
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"The county surveyor shall keep his office at the county seat in 
such room or rooms as are provided by the county commissioners, which 
shall be furnished with all necessary cases and other suitable articles, 
at the expense of the county. Such office shall also be furnished with 
all tools, instruments, books, blanks and stationery necessary fOr the 
proper discharge of the official duties of the county surveyor. The 
cost and expense of such equipment shall be allowed and paid from the 
general fund of the county upon the approval of the COl,mty commis
sioners. · The county surveyor and each assistant and deputy shall be 
allowed his reasonable and necessary expenses incurred in the per
formance of his official duties." 

Section 7191 G. C., as amended in 107 0. L., 115, reads: 

"The county surveyor may request advice and assistance from the 
state highway commissioner in all matters relating to his duties. In 
so far as the highways, bridges and culverts under the control of the 
state are concerned the county surveyor shall be governed in the con
duct of his work by the instructions of the state highway commis
sioner as issued from time to time for the guidance of county sur· 
veyors." 

It will be noted that section 7191 G. C. provides that "the county surveyor 
may request advice and assistance from the state highway commissioner in all 
matters relating to his duties." I think it must be admitted that a county 
engineer may not always find it practical to advise with the state highway 
commissioner by letter, since advice upon engineering matters often involve 
the examination of plans and discussion of the same. If, therefore, it becomes 
necessary in a given case for the county surveyor to consult the state highway 
commissioner personally, there is but one way to accomplish this and that is 
by the surveyor making a trip to Columbus. In such case it is my opinion 
that his actual and necessary expenses might be paid under section 2786. 

Of course this practice might be abused in some instances, but in the case 
you submit I find no hint of any such abuse and I aiil! assuming that the trip 
you refer to was made in perfect good faith. 

754. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

STATE BUILDING CODE-PROVISIONS DO NOT APPLY TO DWELLINGs
CITY COUNCIL--LOCAL BOARD OF HEALTH-MAY NOT ENACT OR
DINANCE OR RESOLUTION BY REFERENCE ONLY. 

The provisions of the state building code do not apply to dwellings. 
It is not within the province of a city council or local board of health to, 

enact an ordinance or a resolution by reference only, without giving specifi,c or 
detailed requirements ana to include therein the provisions of the Ohio building 
code. 

CoLUMBUS, OHIO, November 3, 1917. 

HoN. JAMES E. BAUMAN, Secretary and Executive Officer, State Department of 
Health, Columbus, Ohio. 

DEAR Srn:-I have your communication in which you ask this department 
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to review the holdings of my predecessors wherein they have held that the 
state building code does not apply to dwellings. 

You call attention to a number of the provisions of part 4 of the state 
building code, under the title of "Sanitation," and you contend that these pro
visions clearly show that they apply to dwellings. 

You also submit the following question: 

"Is it within the province of a city council or local board of health 
to enact an ordinance or resolution by reference only, without giving 
specifications or detailed requirements, and to make the provisions of 
part 4, sanitation, Ohio building code, sections 12600-137 to 12600-273 
General Code, inclusive, applicable to buildings or persons not affected 
or included in the administrative and penalty sections, Nos. 12600-274 to 
12600-282 General Code, inclusive?" 

In view of the conclusions herein reached, it will not be necessary to quote 
the provisions of the statutes to which you have called attention. These pro
visions and others no doubt were under consideration by Honorable Timothy S. 
Hogan, when he states in an opinion to the state board of health, under date of 
June 25, 1912, and recorded in volume 1, page 821, of the attorney general's re
ports for 1912: 

"Provisions not germane to the title, and really not intended to 
apply to other than public matters, have possibly by inadvertence crept 
into its 142 pages. I cannot see my way clearly to say that this act 
was ever intended to apply to the owner or occupant of a family home
stead, or dwelling, or a single lot in a village as to his sewerage, vault, 
or use thereof. While the sections relative thereto, cited by you, stanct
ing alone, might include the dwelling or a village town lot; yet, I think 
these sections must be construed in the light of the whole act, and not 
taken verbatim et liberatim." 

In this opinion Mr. Hogan holds that the state building code does not apply 
to dwellings. He makes the same holding in an opinion under· date of July 12, 
1912, to your board, and found at page 823 of the above report. 

The first opinion, and which is the one referred to by you in your letter, 
is found at page !038 of volume 2, reports of the attorney-general for the year 
1911. 

Honorable Edward C. Turner, as attorney-general, makes a like holding 
in an opinion to your board, under date of December 8, 1915, and reported in 
volume 3, page 2348, opinions of the attorney-general for the year 1915. 

After carefully considering these opinions and the sections referred to by 
you, I see no reason for overruling the holdings of my predecessors and I there
fore conclude with them that the state building code does not apply to dwell
ings. 

Your second question is in reference to the right of a municipality to enact 
an ordinance which by reference merely will include and cover the specifications 
of the state building code covering the law of sanitation, without specifically 
reciting the provisions of said act in the ordinance. 

The statutes provide the method in wbich municipalities may enact or
dinances. 

Section 4224, General Code, provides: 

"The action of council shall be by ordinance or resolution, and on 
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the passage of each ordinance or resolution the vote shall be taken by 
'yeas' and 'nays' and entered upon the journal, but this shall not apply 
to the ordering of an election, or direction by council to any board or 
officer to furnish council with information as to the affairs of any de
partment or office. No by-law, ordinance or resolution of a general or 
permanent nature, or granting a franchise, or creating a right, or in
volving the expenditure of moneY, or the levying of a }.ax, or for the 
purchase, lease, sale, or transfer of property, shall be passed, unless it 
has been fully and distinctly read on three different days, and with re
spect to any such by-law, ordinance or resolution, there shall be no 
authority to dispense with this rule, except by a three-fourths vote of 
all members elected thereto, taken by yeas and nays, on each by-law, 
resolution or ordinance, and entered on the journal. No ordinance shall 
be passed by council without the concurrence of a majority of all mem
bers elected thereto." 

Section 4226 General Code provides: 

"No ordinance, resolution or by-law shall contain more than one 
subject, which shall be clearly expressed in its title. No by-law or 
ordinance, or section thereof, shall be revived or amended, unless the 
new by-law or ordinance contains the entire bY-law or ordinance, or 
section revived or amended, and the by-law or ordinance, section or 
sections so amended shall be repealed. Each such by-law, resolution 
and ordinance shall be adopted or passed by a separate vote of the coun
cil and the yeas and nays shall be entered upon the journal." 

This latter section refers to amendments of an ordinance or by-law, and it 
specifically provides that "no by-law or ordinance, or section thereof, shall be 
revived or amended, unless the new by-law or ordinance contains the entire 
by-law or ordinance, or section revived or amended." 

·This provision is like the provision contained in the constitution of the 
state of Ohio which governs the general assembly as to laws passed by it. 
Article II, section 16, of the constitution reads, in part, as follows: 

"Every bill shall be fully and distinctly read on three different days, 
unless in case of urgency three-fourths of the house in which it shall be 
pending, shall dispense with the rule. No bill shall contain more than 
one subject, which shall be clearly expressed in its title, and no law shall 
be revived, or amended unless the new act contains the entire act re
vived, or the section or sections amended, a;nd the section or sections 
so amended shall be repealed." 

This provision of the constitution clearly shows that it was intended that 
bills should not be enacted by reference merely, but that each act should con
tain the entire provision to be enacted into law. The same general provision 
is contained in section 4226, General Code, as to ordinances. 

While there is no express provision that an original act or ordinance shall 
contain the entire act or ordinance, yet the same principle and general rule 
will apply. 

There is no authority, therefore, for a municipality to enact an ordinance 
and by reference merely to include therein statutory provisions. This same 
principle will apply to rules made by the local board of health. This is shown 
by the provisions of section 4413, General Code, which reads as follows: 
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"The board of health of a municipality may make such orders and 
regulations as it deems necessary for its own government, for the pub
lic health, the prevention or restriction of disease, and the prevention, 
abatement or suppression of nuisances. Orders and regulations not 
for the government of the board, but intended for the general public, 
shall be adopted, advertised, recorded and certified as are ordinances 
of municipalities, and the record thereof shall be given, in all courts of 
the state, the same force and effect as is given such ordinances." 

Your second question is, therefore, answered in the negative. 
Very truly yours, 

JosEPH McGHEE, 

.Attorney-General. 

DISAPPROVAL-BOND ISSUE-AMITY RURAL SCHOOL DISTRICT-BOARD 
OF EDUCATION-SPECIAL MEETING--NOTICE REQUIRED. 

A special meeting of a board of education can be legally called only by the 
service of notice thereof on the members in the manner provided by section 4751 
General Code; ana proceedings of such board providing for an isstLe of bonds of 
the school district· are ·invalid where vital action pertaining thereto was taken 
at a special meeting from which one member was absent, where no written notice 
of the meeting had been served on each member of the board in the manner pro
vided by said section. 

COLUMBUS, OHIO, November 3, 1917. 

The Industrial Conanission of Ohio, Columbus, Ohio. 

GENTLEl\IEX:-

In re: Bond issue of .Amity rural school district in the sum of 
$8,000, tor the purpose of building and equipping a new school building 
in said school district. 

I am herewith returning to you, without my approval, transcript of the 
proceedings of the board of education and other officers of Amity rural school 
district relating to the above bond issue. The transcript shows that the meet
ing of the board of education, under date of January 16, 1917, at which the 
board of education adopted the resolution providing for the submission of the 
question of said bond issue to the electors of the school district, was a special 
meeting, but the transcript fails to show that this meeting was called in the 
manner provided in section 4751 of the General Code. Neither has the board 
of education been willing or able to give me any assurance that notice of this 
meeting was given in the manner required by said section. Inasmuch as one 
of the members of the board of education was not present at this meeting, I 
find n!J escape from the conclusion that said meeting was illegal and that 'the 
bond issue is wholly unauthorized. 

Kattman v. Board of Education, 15 0. 0. C. ( n. s.), 232. 
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The meeting of the board of education under date of March 26, 1917, at 
which pursuant to the election the resolution was adopted providing for the 
issue of the bonds in question, was likewise a special meeting with respect to 
which the transcript fails to show that the same was called in the manner 
required by section 4751 General Code. All the members of the board of educa
tion were present at this meeting, however, and this circumstance probably 
cured the irregularity with respect to the legal character of this meeting. By 
reason, h'bwever, of the fatal irregularity with respect to the first meeting of 
the board of education, above noted, I am compelled to disapprove said bond 
issue and to advise you not to purchase the same. 

756. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SECRETARY OF AGRICULTURE-IMPLIED AUTHORITY TO PURCHASE 
LAND TO ESTABLISH FISH HATCHERIES. 

In carrying out- the provisions of section 1390 G. C. (107 0. L. 486) the sec
retary of agrie~tlture has the implied power, if not express authority, to purchase 
suc]b lands as he may .need in order to enable him to establish necessary {ish 
hatcheries to propagate fish for the waters of the state. However, a purchase 
of lands for this purpose could not be made unless the legislat-ure has appro
priated nwney which could be used tor said purpose. 

COLUMBUS, OHIO, November 3, 1917. 

HoxoRABLE N. E. SHAw, Secretary of Agriculture, Columbus, Ohio. 

DEAR Sm:-I have your communication of October 10, 1917, which com
munication reads as follows: 

"This department has in operation at Chagrin Falls a small hatchery 
consisting of three ponds fed by a flow of spring water for a distance 
of five miles. In view of the fact that the demand for fish for stocking 
purposes has become so great, not only for this district but in all parts 
of the state, we find it necessary to enlarge the hatchery at Chagrin 
Falls. 

We have an opportunity to purchase additional grounds containing 
approximately four acres, adjacent to the hatchery, for the sum of 
$1,100.00. Mr. I. S. Myers, member of our board, and Mr. A. C. Baxter 
made a careful inspection of this site and found it very suitable for 
this purpose. The land lays entirely within the village of Chagrin 
Falls, and the price is considered very reasonable, but purchase must 
be made promptly if this price holds good. 

If this purchase meets with your approval, I should like to be ad
vised at your earliest convenience." 

·The concluding paragraph of your communication is as follows: 

"If this purchase meets with your approval, I should like to be 
advised at your earliest convenience." 
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1 take it, however, that it is not so much my approval of the purchase 
under contemplation that you desire, but rather as to whether you have authority 
under the law to make the purchase. 

In examining the statutes carefully I find no provision whatever requiring 
the attorney-general to approve a purchase of lands made by you for the pur
poses set out in your communication; but there might be a question raised as 
to whether you have authority, as the agent of the state, to purchase lands to 
provide for a fish hatchery. 

I might suggest in passing that the provision in reference to the acquiring 
of lands for the establishment of game preserves is much more definite and 
specific than is the provision in reference to purchasing lands for fish hatcheries. 

Section 1423 G. C., 107 0. L., 488, provides, in part, as follows: 

"* • • At least fifty per cent of the money arising from all such 
licenses shall be expended by the secretary for the purchase and propaga
tion of game birds and game animals to be used in restocking sections 
where a scarcity of such birds and game animals exist and for estab
lishing and purchasing or otherwise acquiring title to lands for game 
preserves, and the secretary is hereby empowered to organize such 
lands into game preserves, • * *." 

Here the provision is definite and specific to the effect that the secretary 
may purchase lands for the purpose of establishing game preserves; but when 
we turn to fish hatcheries the provision is not so definite and specific. 

Section 1390 G. C., 107 0. L., 486, provides as follows: 

"The secretary of agriculture shall have authority and control in 
all matters pertaining to the protection, preservation and propagation 
of song and insectivorous birds, game birds, game animals and fish 
within the state and in and upon the waters thereof. He shall enforce 
by proper legal action or proceEi!dings the laws of the state for the pro
tection, preservation and propagation of such birds, animals and fish; 
shall establish fish hatcheries and propagate fish therein or in any 
other manner for the waters of the state, and, so far as funds are pro
vided therefor, shall adopt and carry into effect such measures as he 
deems necessary in the performance of his duties." 

It will be noticed under this section that the secretary of agriculture is 
commanded to establish fish hatcheries and propagate fish therein or in any 
other manner for the waters of the state, and, so far as he may have funds, 
he is ordered to adopt and carry into effect such measures as he deems necessary 
in the performance of his duties. 

There are other provisions of the General Code which make it quite evident 
that the secretary of agriculture is authorized and empowered to maintain fish 
hatcheries. For example, in section 1454 G. C., 107 0. L., 489, we find the fol
lowing: 

"Nothing in this chapter shall prevent the secretary of agricul
ture, his agents and employes from taking fish at any time or place or 
in any manner for the maintenance or cultivation of fish in hatcheries." 

and in section 1455 G. C., 107 0. L., 490, we have the following: 



2024 OPL.~IONS 

"For the purpose of obtaining spawn for the fish hatcheries, the 
secretary of agriculture may place his agents in any boat used in taking 
fish and pay for such spawn such amount as he may fix." 

From all these provisions, both directly and indirectly, the secretary of 
agriculture is authorized and empowered to establish fish hatcheries, but in none 
of these provisions, nor in any other provision of the General Code with which 
I am familiar, is he authorized specifically and directly to purchase lands upon 
which fish hatcheries may be established. 

But the provision of law is quite familiar that when a public official is em
powered and authorized, and as in section 1390 G. C. is commanded to do a cer
tain thing, he has power and authority to do all those things which are neces
sary to enable him to perform tile duties which are placed upon him by law. 
That is, he has the implied power to do those things which are essential to 
enable him to carry out those things which he is expressly authorized to carry 
out. Of course, it is quite evident that the secretary of agriculture cannot 
establish fish hatcheries without acquiring land upon which the same may be 
established. Further, said section 1390 G. C. itself provides that he "shall 
adopt and carry into effect such measures as he deems necessary in the per
formance of his duties." 

From all the above, it is my opinion that if the secretary of agriculture 
deems it necessary in order to enable him to carry out the duties which are 
imposed upon him in reference to fish hatcheries to purchase or acquire lands 
in the name of the state, he' is impliedly authorized, if not expressly author
ized, under the provisions of section 1390 G. C. to so purchase lands. In pur
chasing land, to be sure, he should use sound discretion as to the location 
thereof and the price he should pay for the same. Such is the general power 
and authority of the secretary of agriculture in the matter referred to by you 
in your communication. 

We now come to the question as to whether you have authority to enter 
into a contract for the specific purchase set out in your communication. While 
you have the general power to purchase and acquire lands for the purpose of 
establishing fish hatcheries upon the same, yet unless an appropriation has 
been made for the purpose of acquiring land by you, you would have no power 
or authority to enter into a contract to purchase, and this for the reason that 
there could be no obligation created against the state without an appropriation 
having been made. 

Section 2288·1 G. C., 107 0. L. 453, reads as follows: 

"It shall be unlawful for any officer, board or commission of the 
state to enter into any contract, agreement or obligation involving the 
expenditure of moneY, or pass any resolution or order for the expendi· 
ture of money, unless the auditoi: of state shall first certify that there 
is a balance in the appropriation pursuant to which such obligation is 
required to be paid, not otherwise obligated to pay precedent obliga· 
tions." 

When we turn to the provisiOns of the appropriation act as passed by the 
last general assembly we find no provision made which would enable you to 
carry out the specific object which you have in mind. It is true on page 197 
of 107 Ohio Laws the legislature appropriated $25,000.00 for "fish propagation 
and distribution," but when we turn to page 194 of the same volume we find 
that this is for "contract and open order service." This upon its face would 



.\.TTORXEY ·GEX EH.U,. 2025 

evidently not include the matter of purchasing real estate, and further the bill 
itself shows that this was not the intention because when we turn to page 340 
we find a division styled "additions and betterments." Under this heading of 
"additions and betterments" we find, on page 344, the heading "fish and game." 
The only appropriation that is made under this particular heading is $1,000.00 
for drainage of the London hatchery. 

From all the above it is quite evident that the legislature has not seen fit 
to make appropriation for the purchase of real estate by you for the purposes 
set out in your communication. Hence, there having been no appropriation 
made you could not enter into a valid contract for the purchase of the real 
estate mentioned by you in your communication. So that while you have the 
general authority under section 1390 G. C. to purchase real estate, yet you 
cannot purchase at this particular time, due to the fact that no appropriation 
has been made for payment for the land which would be purchased. 

757. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

I 

CANDIDATE-WHEN NOTICE OF WITHDRAW!AL MUST BE FILED WITH 
BOARD OF ELECTIONS. 

1. Where five dOIJIS before the election candidates file written notices of\ 
withdrawal with the boara of elections, such withdrawals come too late to affect 
the duties devolving upon election officers in counting, canvassing and abstracting 
the votes. 

2. The withdrawal of a cant'tidate to be effectual must be {ilea with, the~ 
deputy supervisors of elections before they have providea tor the printing of the· 
ballots. 

COLUMBUS, OHIO, November 3, 1917. 

Ho~. J. P. HuxLEY, Prosecuting Attorney, Youngstown, Ohio. 

DEAR Sm:-Your telegram to me reads as follows: 

"All candidates for city solicitor except B , Republican, 
have given written notice to board of elections of withdrawal of their 
candidacy. Should votes cast for those who have withdrawn be counted 
by the board?" 

You do not say when the withdrawing candidates filed their written notices 
of withdrawal, but I take it that same must have been done very recently and 
that such fact occasioned your telegram. 

It will be necessary to consider several sections of the election law which 
bear upon the question submitted. 

Section 5010 G. C. provides: 

"If a person nominated as herein provided die, withdraw, or de
cline the nomination, or if a certificate of nomination is insufficient or 
imperfect, the vacancy thus occasioned, may be filled or the defect cor-
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re<;ted in the manner required for original nominations. Such nomina
tion to fill a vacancy, or corrected certificate must be certified to the 
secretary of state at least thirty days or to the board of deputy state 
supervisors at least twenty-five days previous to the day of election. If, 
when the original nomination was certified, there was certified a com
mittee authorized to represent the party, as herein provided, it may 
fill such vacancy." 

Section 5012 G. C. will have no application because it merely refers to a 
vacancy caused by the death of a candidate. 

It will be seen from section 5010 G. C. that provision is made for the filling 
of a nomination that has been declined or when a person nominated has with
drawn, provided the certificate to fill the vacancy is certified to the deputy state 
supervisors of elections at least twenty-five days previous to the day of elec
tion. 

So if this were a case of filling a vacancy, the time for such filling having 
gone by, no vacancy could be filled. -But your question really has to do with 
the duties of the election officers at and after the election, and whether such 
officers can pay any attention to the withdrawal of the candidacy thus made a 
few days before the election. 

In State ex rei. v. Taylor, Sec'y of State, 55 0. S. 385, the supreme court 
had before it a question regarding the omission from a ticket of the name of a 
candidate who subsequently withdrew, there being no nomination to fill the 
vacancy. The court held in the first paragraph of the syllabus as follows: 

"It is the imperative duty of the secretary of state, as state super
visor of elections, to send to the deputy supervisors the form of ballot 
to be used at an approaching election immediately upon the expiration 
of the time allowed for correcting certificates of nomination." 

' 
And further held that since the withdrawal of the candidate had not been filed 
prior to the time when, in the performance of his duties, the secretary of state 
would have sent out the form of ballot, such withdrawal was too late and that 
the name should appear upon the ballot. 

At p. 391 the court says: 

"All the supervisors are charged with important and clearly defined 
duties with respect to the filling of vacancies. It is not their duty to 
aid in the creation of vacancies that are not to be filled." 

So in the instant case, as far as the ballot is concerned, which is to be de
livered to the elector, a withdrawal, after the ballot has been prepared by the 
supervisors of elections, is wholly unavailing. It is the same as if no with
.drawal had been filed at all. Withdrawals to be effectual must certainly be 
prior to the time of the printing of the ballots or prior to the time within 
which, under the law, the supervisors of elections should have printed the 
ballots. 

Under the so-called absent voter;s' law, section 5078-1 et seq. G. C. (107 
0. L. 52), an elector who finds that he will be unavoidably absent from his 
home precinct on election day may, by taking the proper steps, obtain a ballot 
and cast same. 

Section 5078-3 G. C. (107 0. L. 54) provides that at any time not more than 
thirty days nor less than three days prior to the day of election, the elector 
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who has made application for and received the absent voter's supplies therein 
provided for, may appear before the proper officer and mark and seal his ballot 
and have same returned to the deputy supervisors of elections of his home 
county for proper casting on election day. This presupposes that at sometime 
not later than thirty days before the election the deputy supervisors of elec
tions shall have had the ballots printed; otherwise the applications received 
from absent voters could not be attended to. 

I take it under the law that the city ticket in question had been duly pre
pared at least thirty days prior to the election and that opportunities have been 
given to the absent voters of Youngstown to receive the official ballot and to 
mark and return same, for a long time prior to the filling of the withdrawals 
of the candidates in question. 

Absent voters may have voted for these very candidates who are now seek
ing to have their names withdrawn. T;ttese absent voters' ballots, as well as 
the ballots cast at the different precincts in your city on election day, must 
necessarily contain the names that have been printed upon the official ballot, 
and when the judges come to count the ballots on the closing of the polls, their 
duty is no different than it is under all other circumstances; that is, the mere 
fact that knowledge has been brought home to them that some person has with· 
drawn, gives them no right or authority to allow that knowledge to affect the 
performance of their official duties in casting and counting the vote. 

Section 5083 G. C. provides for the counting of the votes. 
Section 5088 G. C. provides that the clerk shall enter in separate columns by 

tallies under or opposite the names of the persons voted for, all the votes read 
by the judges, and that after the examination of the ballots has been completed, 
the number of votes for each person shall be enumerated under the inspection 
of the judges and set down as provided in the form of the tally sheets. 

In your telegram you ask whether or not the "votes cast for those who 
have withdrawn be counted by the board." Of course the deputy supervisors 
of elections have nothing to do with the counting of the votes cast at the polls 
on election day. The returns of such voting come to them under the provisions 
of section 5093 G. C., and it is from such returns that the board makes the ab
stract required by section 5094 G. C. 

In view of the foregoing it is my opinion that the duties of the election 
officers require that they count all the votes cast for any person on any ticket 
on the ballot; that the mere fact that some of the candidates, whose names ap
pear on the ballot, have withdrawn since the printing of the ballots, has no 
effect whatever; that it is the duty of the election officers to transmit the re
turns of the election in their respective precincts to the deputy supervisors of 
elections, without respect to any withdrawals; and further that the deputy 
supervisors o:f elections, in their duty of obstracting the returns, can pay no 
attention to the fact that there is on file in their office withdrawals of certain 
candidates. If a man is voted for at an election in any manner, receives the 
highest number of votes for the office, and is duly qualified therefor, he is 
elected to said office. If he does not want the office, he need not qualify, or if 
he qualifies, it is in his power to resign. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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758. 

BOND SALE-DELIVERY OF BOND TO PURCHASER-BIDS. 

Where bonds are sold at public sale in conformity with law, the notice of 
proposals as published, making no specifications relative to delivery, no expense 
in connection with such delivery is payable from public funds. 

Officers of a taxing district cannot legally insert in the notice for proposals 
tor the public sale of bonds, a clause stating that the bonds wi'll be delivered to 
the city or office of the purchaser. 

Where no specification relative to delivery is embodied in the notice for pro
posals for the public sale of bonds, and a bidder inserts in his bid, that the bid 
is based upon the bonds being delivered at his bond house or city, such bid does 
not comply with the advertisement tor proposals and is not a legal bid. 

CoLUMBUS, OHIO, November 3, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEM:EN:-Under date of October 12, 1917, you submit the following 
inquiries: 

"Where bonds are sold at public sale in conformity with law, the 
notice for proposals as published making no specifications whatever rela
tive to delivery, is any expense in connection with such delivery pay
able from public funds? 

May the officers of a taxing district legally insert in the notice 
for proposals as published in clause stating that the bonds will be de
livered to the purchaser? 

Where no specification relative to delivery is embodied in the notice 
for proposals as published, and a bidder inserts in his bid that the bid 
is based upon the bonds being delivered at his bond house or city, can 
such bid in this form be legally accepted by the officers of a taxing dis
trict? 

If your answer to question 3 be in the ,affirmative, what officer, or 
officers, are entitled to draw from the public funds the expense of such 
delivery? 

If your answer be that expenses incurred in delivery of bonds to 
the purchaser are legally payable from public funds, in view of the 
statutory requirements that the proceeds of bond sale can only be used 
for the purpose for which such bonds are issued, from what funds could 
such expenses of deli very be legally paid?" 

Your question covering all bonds issued by any political subdivision will 
be answered, however, in reference to sales made under authority of sections 
2294 and 3924 General Code. Section 2294 General Code reads as follows: 

"All bonds issued by boards of county commissioners, boards of 
education, township trustees, or commissioners of free turnpikes, shall 
be sold to the highest bidder after being advertised_ once a week for 
three consecutive weeks and on the same day of the week, in a news
paper having general circulation in the county where the bonds are is
sued, and, if the amount of bonds to be sold exceeds twenty thousand 
dollars, like publications shall be made in an additional newspaper hav-
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ing general circulation in the state. The advertisement shall state the 
total amount and denomination of bonds to be sold, how long they are 
to run, the rate of interest to be paid thereon, whether annually or 
semi-annually, the law or section of law authorizing the issue, the day, 
hour and place in the county where they are to be sold." 

Section 2295 General Code provides: 

"None of such bonds shall be sold for less than the face thereof 
with any interest that may have accrued thereon, and the privilege 
shall be reserved of rejection of any or all bids. When such bonds have 
been once advertised and offered at public sale, as provided by law, and 
they, or any part thereof, remain unsold, those unsold may be sold at 
private sale at not less than their par value and accrued inte_rest. All 
moneys from the principal on the sale of such bonds shall be credited 
to the fund on account of which the bonds are issued and sold, and all 
moneys from premiums and accrued interest on the sale of such bonds 
shall be credited to the sinking fund from which said bonds are to be 
redeemed." 

Section 3924 General Code provides as follows: 

"Sales of bonds, other than to the trustees of the sinking fund of 
the city or to the board of commissioners of the sinking fund of the 
city school district as herein authorized by any municipal corporation, 
shall be to the highest and best bidder, after publishing notice thereof 
for four consecutive weeks in two newspapers printed and of general 
circulation in the county where such municipal corporation is situated," 
setting forth the nature, amount, rate of interest, and length of time 
the bonds have to run, with the time and place of sale. Additional 
notice may be published outside of such county by order of the council, 
but when such bonos have been once so advertised and offered for 
public sale, and they, or any part thereof, remain unsold, those unsold 
may be sold at private sale at not less than their par value, under the 
directions of the mayor and the officers and agents of the corporation 
by whom such bonds have been, or may be, prepared, advertised and 
offered at public sale." 

Section 3926 General Code, reads as follows: 

"Municipal corporations may issue bonds and other obligations in 
such denominations as the council may determine and sell them at 
popular subscription at a price of not less than par. Such bonds maY 
be issued as registered or coupon bonds, or payable to bearer only, and 
provision may be made for the redemption, retirement or reissue of 
them. All such bonds shall be first offered the sinking fund trustees as 
is provided in the preceding sections, and shall be advertised and sold 
as provided in such sections, setting forth the amount of bonds to be 
sold and the denomination In which they will be issued, with an invi
tation for tenders for all or part of such issue. Such advertisement 
shall state the time and place when tenders will be opened and the 
award made. All tenders shall be in sealed envelope and shall not be 
opened until the day and hour specified in the advertisement. At the 
time so specified the tenders shall be opened." 
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The foregoing sections provide the manner in which sales of bonds by 
municipal corporations and by county commissioners and other political divi
sions shall be made. They also provide for the advertisement of such sale 
and such advertisements are to state the time and place of sale. 

There are no provisions in these sections, which would authorize the de
livery of these bonds at any place other than in the political subdivision mak
ing sale thereof. 

Attention is called to the provisions of section 1465·58 General Code, in 
reference to the offering of bonds to the industrial commission of Ohio. There 
is specific provision contained in this section which authorizes the delivery of 
bonds to the state treasury. This section reads as follows: 

"The state liability board of awards shall have the power to invest 
any of the surplus or reserve belonging to the state insurance fund in 
bonds of the United States, the state of Ohio, or of any county, city, 
village or school district of the state of Ohio, at current market prices 
for such bonds; provided that such purchase be authorized by a resolu· 
tion adopted by the board and approved by the governor; and it shall 
be the duty of the boards or officers of the several taxing districts of 
the state in the issuance and sale of bonds of their respective taxing 
districts, to offer in writing to the state liability board of awards, prior 
to advertising the same for sale, all such issues as may not have been 
taken by the trustees of the sinking fund of the taxing district so 
issuing such bonds; and said board shall, within ten days after the re· 
ceipt of such written offer either accept the same and purchase such 

. bonds or any portion thereof at par value and accrued interest, or reject 
such offer in writing; and all such bonds so purchased forthwith shall 
be placed in the hands of the treasurer of state, who is hereby desig
nated as custodian thereof, and it shall be his duty to collect the in
terest thereon as the same becomes due and payable, and also the prln· 
cipal thereof, and to pay the same, when so collected, into the state 
insurance fund. The treasurer of state shall honor and pay all vouchers 
drawn on the state insurance fund for the payment of such bonds when 
signed by any two members of the board, upon delivery of said bonds 
to him when there is attached to such voucher a certified copy of such 
resolution of the board authorizing the purchase of such bonds; and 
the board may sell any of said bonds upon like resolution, and the pro
ceeds thereof shall be paid by the purchaser to the treasurer of state 
upon delivery to him of said bonds by the treasurer." 

There is no other authority of statutes for any officer to make delivery of 
bonds at any place outside of the political district of which he is an officer. 

In order for such officer to make delivery In any other place, specific author· 
ity of statute would be required. As there is none, such delivery could not be 
legally made. The statutes contemplate that delivery shall be made at the 
offices of the officer or boards making the sales of bonds. This places all bid
ders upon an equal footing. 

Answering your questions specifically: 
1. Where bonds are sold at public sale In conformity with law, the notice 

of proposals as published, making no specifications relative to delivery, no ex
pense in connection with such delivery is payable from public funds. 

2. Officers of a taxing district cannot legally Insert in the notice for pro-



ATTORNEY -GENERAL. 2031 

posals for the public sale of bonds, a clause stating that the bonds will be de
livered to the city or office of the purchaser. 

3. When no specification relative to delivery is embodied in the notice for 
proposals for the public sale of bonds and a bidder inserts in his bid, that the 
bid is based upon the bonds being delivered at his bond house or city, such 
bid does not comply with the advertisement for proposals and is not a legal 
bid . 

. This disposes of your fourth and fifth questions and they need not be 
answered. 

We understand that there has been a general practice of delivering these 
bonds to the buyers at the expense of the political subdivision, and we recom
mend that no finding be made as to past transactions. 

759. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY WELL
INGTON VILLAGE SCHOOL DISTRICT, LORAIN COUNTY. 

CoLUMBUS, OHIO, November 3, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-IN RE Bonds of Wellington village school district, 
Lorain county, Ohio, in the sum of $8,500.00, for improving the 
school building within said school district and providing sanitary facili
ties therefor. 

I have carefully examined the transcript of the proceedings of the board 
of education and other officers of Wellington village school district relating to 
the above bond issue, and find said proceedings to be in conformity to the pro
visions of the General Code relative to bond issues of this kind. 

I am, therefore, of the opinion that bonds properly prepared according to 
the bond form submitted will, when signed by the proper officers, constitute 
valid and binding obligations of said school district. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera~. 
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760. 

APPROVAL-LEASE OF CANAL LAND TO FREDERICK A. STACEY
CHILLICOTHE, OHIO. 

COLU111BUS, 0Hro, November 5, 1917. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communication of October 31, 1917, in which you 
enclose lease, in triplicate, of lands which are a part of the abandoned canal 
lands of the state, to Frederick A. Stacey of Chillicothe, Ohio. 

I have carefully examined said lease and find the same correct in form 
and legal. I have therefore endorsed my approval thereon and am forwarding 
it to the Governor for his consideration. 

761. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TRANSFER OF TERRITORY-SECTION 4696 G. C. RELATIVE TO FILING 
PETITION FOR TRANSFER OF TERRITORY DOES NOT APPLY-WHEN 
TRANSFER IS MADE. FROM ONE DISTRICT TO ANOTHER WITHIN 
COUNTY SCHOOL DISTRICT. 

The provisions of section 4696, relative to the filing of a petition for transfer 
ot territory from one county school district to another, or from one county 
school district to an exempted village school district, do not apply when ter
ritory is transferred from one district to another within the county school 
d4strict. 

CoLU111BUS, OHIO, !November 5, 1917. 

HoN. S. L. GREGORY, Prosecuting Attorney, Wilmington, Ohio. 

DEAR Sm:- In your inquiry for my opinion you say: 

" 'Garrison Corner' district, which joins Blanchester village 
school district on the south has petitioned the county board of education 
of Clinton county to transfer their district to Blanchester for school 
purposes, 26 out of a possible 30 voters signing the petition. Both dis
tricts are in Marion township, Clinton county, Ohio, and are contiguous. 
Blanchester village school district is under the supervision of the 
county superintendent but bas its own individual superintendent and 
is not under the supervision of a district superintendent. 

"Now will section 4696, Laws of·Ohio, page 397, vol. 105-106, apply 
where it says 'If 75 per cent of the qualified voters or electors sign the 
petition the county board must transfer?' " 

When you say that "both districts are in Marion township, Clinton county, 
Ohio," I am taking it that you mean both of said districts, that is, the Garrison 
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Corner district and the Blanchester village district, are in Clinton county 
school district. 

Section 4696 G. C. reads: 

"A county board of education may transfer a part or all of a 
school district of the county school district to an adjoining exempted 
village school district or city school district, or to another county school 
district, provided at least fifty per centum of the electors of the ter
ritory to be transferred petition for such transfer. Provided, however, 
that if at least seventy-five per cent. of the electors of the territory 
petition for such transfer the county board of education shall 
make such transfer. No such transfer shall be in effect until 
the county board of education and the board of education to which 
the territory is to be transferred each pass resolutions by a majority 
vote of the full membership of each board and until an equitable divi
sion of the funds or indebtedness be decided upon by the boards of 
education acting in the transfer; also a map shall be filed with the 
auditor or auditors of the county or counties affected by such transfer." 

That is to say, the county board of education of Clinton county may transfer 
a part or all of a school district of said county school district to an exempted 
village school distr-ict or to a city district or another county school district. 

An exempted village school district is defined by section 4688 G. C., which 
reads: 

"The board of education of any village school district containing 
a village which according to the last federal census had a population 
of three thousand or more, may decide by a majority vote of the full 
membership thereof not to become a part of the county school district. 
Such village district by notifying the county board of education of such 
decision before the third Saturday of July, 1914, shall be exempt from 
the supervision of the board." 

So that, an exempted village district is one which is not under county 
or district supervision, but in your case you say the district has county sup· 
ervision, that is, it is under the direct supervision of the county superintendent, 
and if such be the case said district would not be an exempted village district 
but would be a separate supervision district, which class of districts is 
defined by section 4740 G. C., which reads: 

"Any village or Wholly centralized rural school district or union 
of school districts for high school purposes which maintains a first 
grade high school and which employs a superintendent shall upon appll
cation to the county board of education before June 1st of any year be 
cbntinued as a separate district under the direct supervision of the 
county superintendent until the board of education of such district 
by resolution shall petition to become a part of a supervision district 
of the county school district. Such superintendents shall perform all the 
duties prescribed by law for a district superintendent, but shall teach 
such part of each day as the board of education of the district or dis
tricts may direct." 

The district, then, bejng a separate superv1s10n district, and being in the 
same county school district in Which the contiguous district lies, transfer, 



2034 OPINIONS 

if any be made, would not be made under the provisions of General Code sec
tion 4696, but under the provisions of section 4692, or, 4736 in case a new 
district was formed. That the provisions of section 4696 do not apply to the 
transfer of territory from one school district to another in the same county 
school district is settled by the case of Board of Education v. DeTray, 95 0. S. 
In that case territory was transferred from one county school district to another 
and a majority of the residents of the territory so transferred filed a remon
strance within thirty days seeking w prevent such transfer from becoming 
effective, and while it was admitted that the transfer was made under and 
by authority of the provisions of section 4696, yet it was contended that be
cause sections 4696, 4692 and 4736 were all enacted in the same bill, the pro
visions with reference to circumstances which were contained in· section 4692 
and 4736 should also apply to section 4696. 

Mathias, J., in delivering the opinion of the court, used the following 
language: 

"The action of the boards of education of the two counties is au
thorized by section 4696 General Code, which provides that a part or 
all of a school district of the county school district may be transferred 
to an adjoining exempted village school district or city school district, 
or to another county school district, provided at least fifty per centum 
of the electors of the territory to be transferred petition therefor, and 
that if at least seventy-five per cent of the electors petition therefor 
the county board of education shall make such transfer. • • • 
Under section 4692 the county board may transfer territory from one 
district to another within the county without petition, but a majority 
of the electors, by filing a remonstrance, within thirty days, may avoid 
or veto the action of the board of education; whereas, on the other 
hand, under section 4696, territory cannot be transferred from one 
county school district to a district of another county until at least 
fifty per cent of the electors residing in the territory proposed to be 
transferred seeks the same by petition. 

A county board of education may transfer territory to another 
county district upon the petition of fifty per cent of the qualified 
electors of the territory to be so transferred, and must make such trans
fer upon the petition of seventy-five per cent of such electors. If the 
provision of section 4692, with reference to remonstrances, applied 
to proceedings under section 4696, then it would be possible for a bare 
majority of the electors to recall the action of the board of education 
initiated by the petition of fifty per cent of the electors of such 
territory; and such remonstrance would have a like effect even if the 
proceedings to transfer such territory had been initiated by at least 
seventy-five per cent of the electors of the territory, and the board of 
education had acted pursuant to the mandatory provisions of section 
4696. 

It is therefore quite apparent that although these two sections of 
the General Code were enacted at the same time and as a part of the 
same general legislation, the provision for a remonstrance has to do 
oQnly with the proceeding provided for in section 4692, and has no ap
plication whatever to a proceeding pursuant to provisions of section 
4696." 

If, then, the provisions for a remonstrance wliich are contained in section 
4692 cannot apply, when territory is transferred from one county school dis-
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trict to another, or from one county school district to an exempted village 
district, it must be equally clear that the provisions of section 4696 cannot 
apply t<> a transfer of territory which must be made under section 4692. That 
is to say, territory is only transferred upon a petition of fifty per cent of the 
electors or upon seventy-five per cent, as the case may be, when such territory 
is from one county school district to another, or from <>ne county school dis
trict to an exempted village school district, or to a city district, and said pro
visions do not apply where the territory is transferred from one district to 
another in the same county school district. 

Answering your question specifically, then, I advise you that the provisions 
of section 4696 do not apply to the transfer of territory where both districts 
are in Marion township, Clinton county school district. 

762. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CRIMINAL DOCKET-MAYOR OR POLICE JUDGE HAS NO AUTHORITY 
UNDER SECTION 1742 TO RETAIN PART OF FINES COLLECTED TO 
PAY FOR SAME·. 

Neither a mayor nor a police judge has authority, under section 1742 or any 
other section of the General Code, to retain a part of the fl,nes or penalties 
collected by him to pay for criminal dockets used in the performance of his 
duties. 

CoLUliiBUS, OHio, !November 5, 1917. 

Bureau of Inspection and Supervision of P~tblic Offices, Columbus, Ohio. 

GENTLEliiEN:-Your letter of September 28, 1917 received, in which you 
ask for the following information~ 

"Section 1742 G. C. clearly provides h<>w a justice of the peace may 
be provided with dockets for use in his court. 

Can a mayor of a municipality, which contains a mayor's court, 
or a judge of a police court, secure their criminal dockets in like 
manner?" 

The section to which you refer in your communication provides in part 
as follows: 

"Sec. 1742. A justice of the peace may retain out of fines or 
other moneys belonging to the county coming into his hands in criminal 
proceedings, the amount paid for a criminal docket, • • • . A 
justice of the peace paying out money for such purpose shall file 
with the county auditor, at the expiration of his term of office, a sworn 
itemized statement thereof. In making the annual statement to the 
auditor as required by law, a justice of the peace, having made such 
expenditures or having such moneys in his hands contemplated for 
such purposes, shall include therein the moneys so paid or held by him." 
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Your question is a~ to whether a mayor of a municipality or a police 
judge would be warranted in retaining money out of fines and penalties received 
by him, sufficient to enable him tQ purchase criminal dockets, under this 
same section. 

In the first place it will be noted that this section is specific in limiting 
its provisions to a justice of the peace. Again, this said section is found in the 
chapter which relates entirely to justices of the peace, this chapter 11 being 
headed "Justices of the Peace." So there would be nothing in this section 
or in its context which would seem to warrant the conclusion that the provisions 
of the same should be made to apply to a mayor or a police judge. 

Further, in considering the provisions relative to a mayor of a munici
pality and a police judge, I find none similar to these set out in said section 
1742. Not only is there nothing similar to these provisions, but on the other 
hand the provisions in reference to fines and penalties, as to mayors and 
police judges, seem to indicate that they are given no such authority as that 
found in section 1742. 

Section 4270 G. C. provides: 

"All fines and forfeitures collected by the mayor, or which in 
any manner comes into his hands, and all moneys received by him in 
his official capacity, other than his fees of office, shall be by him paid 
into the treasury of the corporation weekly * * * All fines, pen
alties, and forfeitures collected by him in state cases shall be paid 
over to the county treasurer monthly." 

This would se.em to clearly indicate that there was no intention on the 
part of the legislature that a mayor should retain any of the fines and penalties 
received by him. It is different with a justice of the peace. Not only do we 
find the provisions as set forth in said section 1742, but also in section 
13429G. C. we find the following: 

"Fines collected by a justice of the peace shall be paid into the 
general fund of the county where the offense was committed within 
thirty days after collection unless otherwise provided. by law." 

The provisions of this section fit into those of section 1742, to the effect 
that there are cases in which a justice of the peace is not required to pay 
the fines collected by him into the treasury of the county. However, there 
is no such provision as this in reference to mayors. 

When we come to the matter of police judges, we find the following set 
out in section 4599 G. C.: That the clerk of the police court shall make a 
report each month, under oath, to the city auditor and county auditor, of all 
fines paid in during the preceeding month in city cases and state cases 
respectively. The section then provides: 

"He shall immediately pay into the city and county treasuries, 
respectively, the amount then collected, or which may have come into 
his hands, from all sources, during the preceeding month." 

There is nothing in this or any other section of the General Code, relative 
to police judges, to indicate that the legislature intended that they should 
retain any part of the fines collected by them. 

Hence, answering your question specifically, it is my opinion that neither 
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a mayor nor a police judge would be warranted, under section 1742 or any 
other section of the General Code, in retaining a part of the fines and penalties 
collected by him, to pay for the crimminal dockets required by him in the per· 
formance of his duties. 

763. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-ARTICLES OF INCORPORATION OF THE BUCKEYE MUTUAL 
ACCIDENT ASSOCIATION. 

CoLu~mus, OHIO, 'November 5, 1917. 
Hox. WrLLIA:II D. FuLTox, Secretary of State, Columbus, Ohio. 

DEAR STR:-I am herewith returning with my approval articles of incorpora· 
tion of the Buckeye Mutual Accident Association, finding the same to be in accor· 
dance with the provisions of sections 9445, et seq., of the General Code, and not 
in conflict with the provisions of the constitution and laws of the United States 
or of the state of Ohio. 

764. 

Very truly yours, 
JOSEPH MCGHEE, 

Attorney-General. 

RESIDENCE-HOW DETERMINED-PROBATE COURT-NO .J'UltiSDICTION 
TO HOLD LUNACY INQUEST ON NON-RESIDENT OF COUNTY. 

Residence is a question of mixed law and fact and change of residence is a 
question of intention and tact, or facts in the light of intention, and it ma1] 
continue in a certain territory or jurisdiction, after actual connectton wit11 
any particular spot therein has ceased. 

Under the facts set out in this inquiry S. has not gained a residence in 
Logan county and the probate co1trt of that county has no jurisdiction to hold 
an inquest of lunacy on him. 

CoLullmus, 0Hro, November 7, 1917. 

Hox. EARXEST TollrPsox, Probate Judge, Bellefontaine, Ohio. 

DEAR Sm:-Under date of August 21st, you make the following request 
for an opinion: 

"S. lived in Wayne county, Ohio, for six or eight years. His family 
physician examined him during a spell of sickness and discovered 
and so stated that he should be sent to a hospital for the insane. 
This occurred last of August, 1916. Instead of filing affidavlit in 
probate court, his father put him in a private sanatorium for 
ten days, then took him to the father's home in Hardin coun· 
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ty, Ohio. The wife and children of S. came to Logan county the 
last of August, 1916, and started the children to school. S. came to 
Logan county to his family September, 1916. In October, S. returned 
to Wayne county, Ohio, where he roomed and boarded while working. 
He worked in factory in Wayne county during the winter of 1916·17, 
going from there to his father in Hardin county in June, 1917, and 
coming to his wife and family three weeks later Where he has been 
since. 

August 2nd, 1917, the wife filed with the probatte court of Wayne 
county an affidavit in regular form charging lunacy against S. The 
honorable probate court held that S. was not a resident of Wayne county. 
Thereupon, the wife made affidavit in lunacy against S. in the pro
bate court of Logan county, and on August 8th the Logan county pro
bate. court found S. insane and made out the papers and application. 

Twelve months will not have expired since S. left Wayne county 
the first time until the last of August, 1917. S. has been in Logan 
county not more than two months; his family will not have been 
here twelve months until tl:J.e last of August. 

General Code, sec. 1819 says if the judge finds that the person 
whose commitment or admission is 'in doubt' etc. he shall notify without 
delay the Ohio Board of Administration giving his reasons for re
questing commitment or admission. 

Please give me your opinion as to whether or not this is a proper 
case to be taken up with the Ohio Board of Administration, and said 
board be requested to say where S. should be sent. 

Is S. a legal resident of Wayne or Logan county for the purposes 
of an inquest, under the above statement?" 

The answer to your last question will 1>e confined to a consideration of 
whether or not S. is a legal resident of Logan county. This department has 
no authority to volunteeer opinions intended to govern the probate judge of 
Wayne county in the absence of any request coming from that county, and 
while the 'assumption in your question that S. is a legal resident of one or 
the other of the counties must in the nature of the case be correct, and while 
a decision that he is not such resident of your county leayes this unfortunate 
man and his wife in the situation of having no place to go and of being denied 
the benefit of the humane provisions for those in his condition, yet the answer 
to your question must be confined to what may be given within the authority 
of this department. 

It is not necessary to consider the question raised by you as to whether a 
legal settlement under the poor laws is necessary to give jurisdiction to the 
probate court to hold an inquest of lunacy. According to your statement of 
fact S. has not been in Logan county for one year, so that if the statutes did 
require such legal settlement he has not gained it. 

Section 7437 G. c. 

If the legal residence required by law be not required to amount to the 
legal settlement required by the above section, but means residence generally, 
the subject becomes one which has received a great deal of attention from 
the courts at all times. 

In considering this question it is necessary to observe that it is a mixed 
question of law and fact, and it is also to be determined upon a mixed ques· 
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tion consisting both of the intention of S. as to his residence, and the facts 
above stated. Or, to state it in another form, a consideration of the above 
facts in the light of the intention of S. It is rendered more difficult by the 
question of the mental condition of S. as to whether he was capable of forming 
or entertaining an intention upon the subject of his residence. This question 
we will first consider. 

The statement of fact nowhere shows him absolutely to be insane at any 
time. Every fact contained in the statement is consistant with his sanity. 
The fact that a doctor called him "crazy" at one time, and that his father at 
another time put him in a private sanatorium for a few days, and that his 
wife had filed two applications charging him with lunacy, and that his family 
and the family doctor have generally looked upon him as insane for a year 
or so, only give grounds for the suspicion of his insanity. In passing an opinion 
upon this fact, therefore, it is necessary to consider him at all times sane and 
perfectly capable of entertaining intentions as to his place of residence. 

We find him a resident of Wayne county and that he made certain moves 
back and forth and did certain acts, all having a bearing upon the question 
of fact and his intention of moving from the county. 

The question of residence seems to be settled in Ohio, in conformity with 
the general doctrine elsewhere, to be commonly but not universally equivalent 
to that of domicile. This word is defined in the Century dictionary as follows: 

"1. In general, a place of residence of a person or a family; in 
a narrow sense, the place where one lives; a place of habitual abode, 
in contradistinction to a place of temporary sojourn. 

2. In law, the place where a person has his home, or his principal 
home, or where he has his family residence and personal place of 
business; that residence from which there is no present intention to 
remove, or to which there is a general intention to return." 

It has been generally held by our supreme court that the terms "resident" 
and "residence" referred to this thing known as "domicile." 

Henderson v. Horner, 16 Ohio Reports, 145. 

This was a case involving a conflict of laws as to whether a contract is 
governed by the laws of the state in which it was made or where it was to 
be enforced, and it was held to be controlled by the subject of residence. 
Brichard, C. J., at page 148, says: 

"In general, the term 'residence' implies the place of domicile, 
the place where a person has his home, and where he has gained a 
residence. Sometimes it implies the place where a man temporarily 
resides, where he transacts business for a brief period. There is an 
obvious distinction between 'a person resident at the time,' and 'a 
person having gained a residence, or a settlement.• And in gathering 
the meaning of an act of legislation, the whole act must be taken to· 

. gether. The object to be obtained must be considered, and if necessary 
to give force to it according to the true spirit and intention of the 
law giver, words having a general and a more limited signification 
may be enlarged or limited so as to meet the general object of the law. 
We think the legislature intended to provide for a case like this, and 
that Forsyth, _while in Albany, was a person 'resident without this state 
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at the time such contract was made,' in the sense and within the 
meaning of those words as used in the statute, and as bearing upon 
the contract then made and there to be performed. True, he had a 
legal residence in Ohio at the same time. But it is not true that 
he was then actually resident in this state. He was non-resident, for 
the time, at the place of his legal residence." 

Of the two kinds of residence mentioned above, the real residence, In the 
present case, governs the permanent residence, so that if S. left Wayne county 
as the saying is animus revertendi, or if upon going to Harding county or to 
Logan county he had no intention of taking up a residence there he might 
still retain such residence in Wayne county. As to what his actual intention 
was there is no statement. His wife evidently understood the intention to be 
to retain the family residence in Wayne county as she resorted thereto in 
her attempt to secure the holding of an inquest. None of the acts stated 
indicate an intention to remove to Logan county or to Hardin county, but 
rather the contrary. As to his going to a private sanatorium, In whatever 
county that was, that has no effect upon the question as the statement is "his 
father put him in a private sanatorium for ten days, then took him to his 
father's home in Hardin county." In respect to these things S. had no In
tention, as the statement shows that he was not acting voluntarily, but was 
under the control of his father. When the wife and children came to Logan 
county, your verbal statement is that they came to her father and that they 
did not keep house, and that their household goods were stored. W·hether this 
storage was in Logan or Wayne county is not stated and this, though a very 
slight circumstance, might have some remote bearing as indicating to some 
slight extent in which county they proposed to reside. However, there is nothing 
in the circumstance that indicates anything more than a prolonged visit to 
the father-in-law rendered necessary probably by the circumstances of the 
family at the time. Some significance might be attached to the fact that the 
children went to school in Logan county, as some strictness is now used in 
reference to the admission of children to schools other than those where they 
have had their residence; they ought to go to school, however, and where a 
visit is prolonged 1hroughout the substantial part of a term of the school, 
children should be admitted to the school where they are located, either pay
ing or not paying tuition. 

For the purpose of voting, a man's residence is where his wife lives. S. did 
not vote, so far as we know; neither are we helped out by the consideration 
of this fact, as the wife's residence is dependent upon the circumstances and 
considerations above mentioned, and not controlled by the fact that for the 
time being she was living off the charity of her father at his house. The 
return of S. to Wayne county without his family would have no perceptible· 
effect on determining his residence as he might have gone any place where 
he was acquainted or where he could obtain employment and remain there 
away from his family ·without acquiring a residence. It has no other sig
nificance than indicating to some extent that he still considered he had a con
nection with Wayne county, and his returning to Hardin county and Logan 
county could have no further effect than his ordinary going to those places, 
unless with an actual intention to acquire a new residence or unless under 
circumstances from which such intention would necessarily be implied. In 
such cases the presumption of regularity and continuance is entitled to weight. 
If the statement be made that a man is a resident of Wayne county in August, 
1916, it affords a presumption that that is his present residence, which pre-
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sumption it would be necessary to remove at least by some evidence. One 
important circumstance, however, should not be overlooked-he has not a 
definite habitation in Wayne county, no particular house or sp.ot to which he 
can point as his home in that county. This, however, while one potent fact in 
determining rEsidence is not entirely conclusive, as there are examples where 
for the purp.ose of voting persons are considered temporarily absent from 
their place of residence for years at a time, during which period they have 
no definite habitation in the precinct in which they vote, and are to all in
tents and purposes living elsewhere, but still maintain their residence, founded 
upon their temporary removal with the intention to return. 

It may be that the question of intention extends further in reference to 
residence for voting purposes than for general purposes, as the practice is 
to retain such residence by mere intention without actual physical connec
tion with the place, and is also permitted in the same manner to change it 
and acquire the new residence by such intention, as held by our supreme court 
in 1878: 

"An inmate of a county infirmary, who has adopted the town
ship in which the rnfirmary is situated as his place of residence, 
having no family elsewhere, and who possesses the other qualifications 
required by law, is entitled to vote in the township in which said 
infirmary is situated." 

Sturgeon v. Korte, 34 0. S., 525. 

Of course it must always be borne in mind that the elector must vote in 
the precinct of his residence, and in this case the offering to vote in the pre
cinct in which he lias his actual domicile seems to have been considered suffi
cient to indicate such intention. 

Johnson, J., speaking for the supreme court in a somewhat later case, says: 

"W:hat constitutes a person a resident of Ohio, for the purpose 
of voting, of admission to the public schools and benevolent institutions 
of the state, for the administration of estates and in other cases, 
has been a frequent matter for consideration in the courts. There 
is no substantial difference between the words residence and domicile 
in regard to these matters, though they are not always synonymous. 
For business purposes and p2rhaps for purposes of taxation, a man may 
have more than 'one residence, but he can have but one domicile." 

Grant v. Jones, 39 0. S. 506, 515. 

Here, as elsewhere in the law, is recognized some difference between resi
dence and domicile, though they are generally one and the same, but in at least 
two instances judges of the supreme court of this state have said that a man 
may have more than one residence, and necessarily may have a residence 
different from his domicile. A domicile necessarily is an actual residence, 
as the name implies a aomus or house, and yet in practice men have or 
rather they retain that mysterious and intangible thing "residence" other 
than a domicile. The distinction between "residence" and "domicile" is 
very fully set out in III Bouvier's Law Dictionary, page 2920, and the subject 
is discussed by the supreme court of Massachusetts in an opinion as follows: 
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"* • • 'citizenship!,' 'habitancy' and 'residence' are severally 
words which may in the particular case mean precisely the same 
as 'domicil,' but very frequently they may have ·other and incon
sistent meanings; and while in one use of language the expression 
a change of domicil • • • of residence, are necessarily identical 
or synonymous, in a different use of language they import different 
ideas * * • 

We cannot construe the statute to mean anything else than 
'being domiciled in.' A man need not be a resident any where. He 
must have a domicile. He cannot abandon, surrender or lose his 
his domicil, until another is acquired * * • It surely was not 
the purpose of the legislature to allow a man to abandon his home, 
• • * with no intention of making any place a place of residence 
or home, and thus avoid taxation. Such a construction of the law 
would create at . once a large migratory population '" '" • 

We think, however, that the sounder and wiser rule is to make 
taxation depend upon domicil. Perhaps the most important reason 
for this rule is , that it makes the standard certain. Another reason 
is, that it is according to the general views and traditions of our 
people." 

This is quoted by Honorable U. G. Denman, Attorney-General of Ohio, in 
an opinion upon the subject of residence for taxing purposes, found tn report 
of the attorney-general, 1910-11, page 808, in which he held that one might 
retain his domicile in a city where he had his permanent home, but had 
abandoned it and retained no settled connection with any particular spot 
in the city. By the opinion such person was required to pay his taxes in his 
last domicile, which seemed to have gone largely upon the ground that he had 
not gaine·d another, and which therefore is particularly applicable. This opinion 
is quoted with approval by Honorable Edward C. Turner, attorney-general, 
in an opinion by him, found in V:ol.I, of the Opinions of 1915, at page 121. 

From all these considerations the best opinion I am able to give you 
is that, upon the facts as stated by you, S. has not acquired a residence in 
Logan county. It is perfectly apparent, however, from the above discussion 
that the matter would have to be determined from all the facts, and that 
there are various other details than those mentioned which should be taken 
into acount; that it could only be determined by a court fully hearing the 
evidence and that the decision of the court might depend to some extent upon 
other details not mentioned in your inquiry. At any rate, it would be upon 
all the facts developed upon a full hearing. 

You further inquire whether it is a proper matter to submit to the decision 
of the Ohio Board of Administration. The authority of this board upon the 
subject of residence is found in section 1819 General Code, above quoted, and 
in section 1820. We have noticed that section 1818 requires the question 
to be answered: 

"When did the person become a resident of this state," and also the 
further question: 

"When did he become a resident of the county?" 
Section 1819, however, speaks only of a legal residence in this state, th~t 

is to say, if the judge finds that the person has not a legal residence in this 
state, or his legal residence is in doubt or unknown, the board of administra
tion shall be notified. 

Section 1820 provides that: 
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"The Ohio board of administration by a committee, its secretary, 
or such agent aB it designates, shall investigate the legal residence 
of such person, and may send for persons and papers and administer 
oaths or affirmations in conducting such investigation. At any time 
after investigation is made, and before or after the admission, or 
commitment to such institution, a non-resident person whose legal 
1 esidePce has been established may l:le transp<ll ted thereto at the PX· 

pense of this state." 

These sections were also passed before the law making counties liable, 
and should be interpreted as they would be without the existence of such 
liability, and therefore would seem to <tpply to thl' question of residence in 
the state. This application is made more probable by the concluding part 
of section 1820, which is as follows: 

"* • • At any time after investigation is made, and before 
or after the admission, or commitment to such institution, a non
resident person whose legal residence has been established may be 
transported thereto at the expense of this state." 

It would therefore seem that the board of administration is given au
thority by this section to make an investigation as to whether the person is 
entitled at all to enter the institutions, and therefore to investigate only the 
question of residence in the state, and that the other question is not sub
mitted to them, as between conflicting counties which is to have the expense. 
That question did not exist at the time of this provision for the decision by the 
state board, and neither is it likely that a question which is principally one 
of financial liability would be so committed to a board or taken away from the 
ordinary tribunals for judicial decision of such questions. 

765. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera!. 

APPROVAL-CONTRACT BETWEEN BOARD OF TRUSTEES OF OHIO STATE 
UNIVERSITY AJND THE BABCOCK & WILCOX COMPANY. 

CoLUMBUS, OHIO, November 7, 1917. 

HoN. CABL E. STEEB, Sedy., Board- of Trustees, Ohio State University, Columbus, 
Ohio. 
DEAR Sm:-You have submitted to me a contract entered into on Septem

ber 12, 1917, between the Board of Trustees of the Ohio State University 
and The Babcock & Wilcox Company, of Chicago, Illinois, for the construc
tion and completion of one Babcock & Wlilcox boiler with soot blower, in the 
new power house on the Ohio state University Campus, for the sum of 
$21,241.00, and at the same time you submitted a bond securing said contract. 

I have examined the contract and bond and finding the same in compliance 
with law, have this day approved the same. 

The auditor of state having certified that there is available moneys for the 
payment of the contract price, I have this day filed the contract and bond 
with the auditor of state. Very truly yours, 

JoSEPH McGHEE, 
Attorney-General. 
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766. 

STATE EMBALMING BOARD-EXPENSES OF MEMBERS CANNOT BE PAID 
FOR ATTENDANCE OF MEMBERS AT ANNUAL CONFERENCE-AGE 
-APPLICANT FOR LICENSE NOT MATERIAL. 

1. No expense ot members of the state embalming board may be paid from 
state ftmds for attendance ot such members at the annual conference of under
takers and embalmers at Jacksonville, Fla. However, application may be 
made to the emergency board under the provisions of section 2313-3 G. 0. 

2. The question of agr;_ is not to be considered in the granting ot a license 
by affidavit. A person must have been in the practice of embalming prior to 
January 1, 1903, and must have had at least three years practical experience. 

3. Age is not a conditiOn precedent for an applicant to matriculate in 
a school or college or for an apprentice under a licensed embalmer. 

CoLU:\IBUS, OHIO, November 7, 1917. 

HON. B. G. JoNEs, secretary-Treasurer, State Board of Embalming Examiners, 
Columbus, Ohio. 

DEAR Sm:-In your request for my opinion you say: 

"I respectfully ask for your opinion upon the following questions: 

"1. Has the state board of embalming examiners the authority 
under the General Code to pay the expenses or part of the same of 
a member or members of this board who are selected to represent 
Ohio at the annual conference of undertakers' and embalmers' examin
ing boards, which this year will be held at Jacksonville, Florida. 

2. Must an applicant for a license by affidavit be of legal age before 
he can secure credit for practice prior to 1903 as required undei: sec
tion 1343 G. C.? If not, at what age should we construe this experience 
from? 

3. At what age must the applicant for an embalmer's license 
be when he begins his apprenticeship under a licensed embalmer, 
as required under section 1342, or starts his college course as required 
in same section." 

In answer to your first question: General Code section 1339, as amended 
in 107 0. L., 655, provides that each appointed member of the state board of 
embalming examiners, except the secretary-treasurer, "shall receive ten dollars 
per day and their reasonable and necessary traveling expenses while discharging 
the actual duties of their office. The secretary-treasurer shall receive an annual 
salary which shall be fixed by said board and such necessary expenses as are 
incur:red in the performance of his duties as secretary treasurer " "' "' 

The salaries and expenses incurred by the board and the members thereof, 
in the discharge of their duties, shall be paid by the state auditor on vouchers 
countersigned by the secretary-treasurer, and the state of Ohio s:t.all not be 
liable for same or be at any expense in this connection beyond the amount 
received as fees." 

The above provision is the only provision of law which provides for any 
officer or member of the state board of embalming examiners. It cannot be 
said that the member or members of the board who would be selected to attend 



ATTOR~'EY-GE~""ER.\L. 2045 

the annual conference of undertakers' and embalmers' examining boards would 
be doing so either "while discharging the actual duties of their office," or, if 
the secretary is selected, "in the performance of t:he duties as secretary- treas
urer." Where no provision of law is made for expenses, none can be contracted 
and paid. 

A leading case in Ohio which stands as authority upon the above pro
position is Richardson v. State, ex rei, 66 Ohio State, 108. In that case a county 
commissioner actually paid railroad fare, livery hire, horse feed and horse 
shoeing, his board and other expenses of like personal character, but the court 
held that such expenses were not valid claims against the county and could 
not be paid from the county funds. On page 113, Williams, C. J., delivering 
the opinion of the court, uses the following language: 

"It is a fair inference that if it had been intended to reimburse 
the commissioner for expenditures of this character, the legislature 
would have expressed that intention in plain terms. It is well settled 
that the compensation of public officers cannot be enlarged, by implica· 
tion, beyond the terms of the statute." 

It was held by this department in opinion 108, rendered to the bureau of 
inspection and supervision of public offices, on March 31, 1917, that where no 
provision is made for the payment of expenses, no payment therefor can be 
made under our lawa. 

In opinion No. 651, Annual Report of the Attorney-General, 1913, Vol. 1, 
page 416, -the question was being considered as to whether or not a teacher who 
has been appointed by a board of education as delegate to the educational con
gress might legally be paid out of a school treasury. It was held: 

"Such Expense may not be paid from the school treasury nor 
can the expenses of members of the board of education to such con
vention be paid out of the city. fund. The expenses of persons not 
members of a board of education or teachers, incurred in attending 
the above named congress, may not be paid from the school fund. 
Before such expenses can be paid, an appropriation for this purpose 
must be made by the legislature." 

Following the reasoning of said decisions and optmons I must conclude, 
in answer to your first question, that the state board of embalming examiners 
has no authority under the General Code to pay the expenses or part of the 
same of a member or members of said board who may be selected to represent 
Ohio at the annual conference of undertakers' and embalmers' examiners 
which will this year be held in Jacksonville, Florida. 

However, I wish to cal] your attention to section 2313-3 G. C. (106 0. L., 
p. 183), which reads as follows: 

"No * * * board "' * * shall attend at state expense any 
association, conference or convention outside the state unless authorized 
by the emergency board. Before such allowance may be made, the head 
of the department shall make application in writing to the emergency 
board showing necessity for such attendance and the probable cost to 
the state. If a majority of the members of the emergency board approve 
the application, such expense shaH be paid from the emergency fund." 
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Coming now to your second question, that is, must an applicant for a 
license by affidavit be of legal age before he can secure credit for practice 
prior to 1903, as required under section 1343 G. C., section 1343 G. C. provides 
in part: 

"This section and the preceding sections shall not * * • apply 
to any person engaged in the practice of embalming or the preparation 
of the dead for burial, cremation .or transportation prior to January 1, 
1903, provided that he or she has at least three years' practical ex· 
perience, if such person prior to January 1st, 1918, makes applica
tion to the state board of embalming examiners for a license * * * 
and an affidavit certifying that he or she was in such practice before 
January 1st, 1903, and thereupon the state board of embalming ex
aminers shall issue a license to such applicant * * • 

You were advised in opinion No. 525, rendered to you on August 12, 1917, 
that although three years experience is necessary under section 1343 G. C., and it 
is a condition precedent to the granting of a license to a person who has had 
such three years' experience, that such person was engaged in the practice 
prior to January 1, 1903, such experience may have been secured prior to 
January 1, 1903, or a part before and a part after said date. But it is im
possible for me to conceive of a person being engaged in the practice prior 
to January 1, 1903, and yet be under the age of majority now. There 
is nothing in our law anywhere which provides at what age a person must 
have arrived before a license may be issued to such person, except section 1342, 
which provides: 

"All applications for a license to practice embalming and the 
preparati-on of the dead for burial, cremation or transportation in 
this state, must be made to the state board of embalming examiners 
in ·writing and contain the name, age, residence and the person or 
persons with wbom employed, the name of the school attended, to
gether with a certificate from two reputable citizens that the applicant 
is of legal age and of good moral character, • * • 

But, as noted above, the provisions of said section shall not apply to a 
person who is entitled to a license by affidavit. That is to say, if an application 
is filed under the provisions of section 1343, by which the applicant desires to 
secure a license under the provisions of said section, the first thing your 
board must determine is, was such applicant in the practice prior to Janua:ry 
1, 1903, and second, has such applicant three years practical experience. 
Nothing is said in said section that a person must be of legal age or must have 
arrived at the age of majority before. he begins to secure such experience, and 
I must therefore advise you that age is not to be considered in the granting of 
such license by affidavit, as is provided for under section 1343. 

Coming now to your third question, viz., at what age must the applicant 
for an embalmer's license be when he begins his apprenticeship under a licensed 
embalmer, as required under section 1342, or starts his college course as 
required in same section. The provision of said section 1342, applicable there
to, was quoted above and provides in substance that the application must be 
accompanied by a certificate from two reputable citizens that the applicant 
is of legal age. 

"Legal age," as defined by 2 Cyc., p. 51, is: 



ATTOR~"'EY -GE~"'ER.iL. 2047 

"The time at which one attains full personal rights and capacities; 
the time at which a person is enabled to do certain acts which before, 
through want of years and judgment, he was prohibited from doing." 

Legal age in Ohio, with reference to contracts, is the age of majority, as 
defined by section 8023, which reads: 

"All male persons of the age of twenty-one years and upward, and 
all female persons of the age of eighteen years and upward, who are 
under no legal disability, shall be capable of contracting respecting 
goods, chattels, lands, tenements, and any other matter or thing which 
may be the legitimate subject ot a contract, and, to all intents and 
purposes, be of full age." 

I shall therefore take it that the legislature meant that the term "legal 
age,'' as used in said phrase in section 1342, above quoted, means the age of 
majority as defined by the above quoted section 8023. But there is nothing in 
said section which provides that a person must be of any given age at the 
time of matriculation in a school or college or at the time he begins his 
apprenticeship under a person who is a legally licensed embalmer, and I must 
therefore conclude that age is not a requirement which may be demanded as a 
condition for such matriculation or apprenticeship. All that is required is 
that such person must be of legal age before the application for examination 
provided for in said section is made. 

I therefore advise you, in answer to your third question that legal age 
is not a condition for an applicant to matriculate in a school or college or as 
an apprentice under a licensed embalmer, as required by the provisions of 
section 1342 G. C. 

767. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 

"WHOLLY CENTRALIZED"-DEFINED-DISTRICTS NOT CENTRALIZED
NOT ENTITLED TO SEPARATE SUPERVISION UNDER 4740 G. C.
HOW BOARD OF EDUCATION MAY CENTRALIZE SCHOOLS AFTER 
PROPOSITION CARRIED AT ELECTION. 

1. The words "wholly centralized" mean that the district in which the 
schools are located. has voted on centralization, as provicted. by section 4726 G. a. 

2. Any districts whicn nave not so voted. to centralize, as provided by 
section 4726 G. a., are not entitled, to have separate supervision, as provided. 
by section 4740 G. a. 

3. Where centralization ot the schools has been carried at, an election 
called tor that purpose, the board of eaucation vwy centralize the schools in 
more than one place. It is not necessary that all the schools be centralizecl 
"under one roof-" 

CoLIDf!JOS, Omo, November 7, 1917. 

HoN. EARL K. SoLETHER, Prosecuting Attorney, Bowling Green, Ohio. 

DEAR SIR:-Your reouest for my opinion reads as follows: 
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"The county board wishes to know what is meant by 'wholly cen
tralized.' Does this mean that rural districts, partly centralized, that 
have been exempted for years, must give up superintendents and go 
under district supervision? Do you consider this section constitutionar, 
since, in some cases, it will permit a village school with six teachers 
to exempt from district supervision, while it requires some partially 
centralized district with twelve teachers under the same roof to go 
under district supervision? 

We have in this county a number of townships Which have voted 
to centralize, who are maintaining a centralized school in their town
ship, and in addition "to that they also maintain one or more schools 
around the township for the instruction of the elementary pupils. In 
other words, do the words 'centralized schools' mean that all of the 
schools of the township must be under one roof?" 

The section of the General Code which contains the words "wholly central
ized" is No. 4740 and as amended is found in 107 0. L., 622. Said section 
reads as follows: 

"Any village or wholly centralized rural school district or union 
of school districts for high school purposes which maintains a first 
grade high school and which employs a superintendent shall upon 
application to the county board of education before June 1st of any 
year be continued as a separate district under the direct supervision 
of the county superintendent until the board of education of such dis
trict by resolution shall petition to become a part of a supervision 
district of the county school district. Such superintendents shall per
form all the duties prescribed by law for a district superintendent, but 
shall teach such part of each day as the board of education of the dis
trict or districts may direct." 

Schools are centralized under and by virtue of section 4726 G. C., which 
reads as follows: 

"A rural board of education may submit the question of centraliza
tion, and, upon the petition of not Jess than one-fourth of the qualified 
electors of such rural district, or upon the order of the county board 
of education, must submit such question to the vote of the qualified 
electors of such rural district at a general election or a special election 
called for that purpose. If more votes are cast in favor of centraliza.. 
tion than against it, at such election, such rural board of educa
tion shall proceed at once to the centralization of the schools of the 
rural district, and, if necessary, purchase a site or site's and erect 
a suitable building or buildings thereon. If, at such election, more votes 
are cast against the proposition of centralization than for it, the question 
shall not again be submitted to the electors of such rnral district for 
a period of two years, except upon the petition of at least forty per 
cent. of the electors of such district.•' 

This is the only section of the General Code which provides the method by 
Which centralization can be had. It has frequently been considered that when 
under and by virtue of the provisions of section 7730 certain schools were 
suspended and the pupils who were residents of the district in which the 
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suspended school was located were assigned to another school or schools, that 
that act was in effect a centralization of schools; but since the decision of 
our supreme court in State ex rei, etc., v. Board of Education, 95 0. S., 181, 
that theory of centralization must be disregarded. Johnson, J., in delivering 
the opinion of the court, page 183, uses the following language: 

"It will be observed that the only provisions for cen.tralization 
are found in section 4726, in which the method by which centralization 
can be had is specifically described. By those provisions the matter of 
centralization is required to be left to a vote of the people. 

By the provisions of section 7730 the board of education of any 
rural or village district may suspend any or all schools in the district, 
and in a village district may provide, and in rural districts shall pro
vide, for the conveyance of pupils attending such schools, to a public 
school in the rural or village district, or to a public school in another 
district. 

It will be observed that in this section there is no reference to cen
tralization, nor to the abolition entirely of the suspended district. 
The use of the term 'suspend' necessarily implies the possibility of a 
revivor or re-establishment, and the terms of the proviso indicate, (,f 
course, that the legislature contemplated the reopening of any 'sus
pended school'." 

So that, whatever may have been considered as a centralization of schools, 
whether by vote of the electors or by action of the board, must, since the above 
holding of our supreme court, be confined exclusively to a vote of the electors, 
as provided by section 4726 G. C., and it would be impossible, since no provision 
is made for a part of a district to be centralized, to have anything except a 
wholly <'cntralized district where centralization is bad. This, however, does 
not mean that the schools of the district must all be centralized "under one roof." 

In State v. Chester Township Board of Education, 15 Ohio Cir. Dec., 424, 
an action was brought against the board of education to compel it to purchase 
a site and erect a school building thereon after a vote had been had on centrali
zation. The court held: 

"We are of the opm10n, therefore, that the action of the present 
board, in proceeding to centralize the schools in two places within the 
township, whEther wise or unwise, if done in good faith, cannot be pre
vented by mandamus." 

So that, if as in your case the board of education determined that for the 
advanced pupils there should be one central school and for the elementary 
pupils there should be a sufficient number of buildings located elsewhere than 
at the central point, I am of the opinion the same is within the proper dis
cretion of the board of education and still comes within the rule of centrali
zation. If, however, the schools of the district have not been centralized 
according to the provisions of section 4726 G. C., then under the provisions of 
section 4740 such district is not entitled to separate supervision. 

Answ~ring your questions I advise you, fir~t. tl•at the words "wholly central
ized" mean that the district in which the schools are located has voted on 
centralization, as provided by section 4726 G. C.; second, any districts which 
have not so voted to centralize, as provided by section 4726 G. C., are not 
entitled to have separate supervision, as provided by section 4740 G. C.; and 

3-Yol. III-A. G. 
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third, where centralization of the schools has been carried at an election called 
for that purpose, the board of education may centralize the schools in more 
than one place. It is not necessary that all the schools be centralized "under 
one roof." 

768. 

Very truly yours, 
JoSEPH McGrrEE, 

Attorney-General. 

COUNTY COMMISSIONERS-PROVISIONS OF 6907 THAT COMMISSIONERS 
SHALL GO UPON LINE OF THE PROPOSED IMPROVEMENT WITHIN 
THIRTY DAYS AFTER THE PETITION IS FILED, MERELY DIREC
TORY-ROAD IMPROVEMENT. 

The provision in section 6907 G. C. (107 0. L., 95) to the effect that the com
missioners shall go upon th&i line of the proposed improvement within tlhirty• 
days after the petition is filed praying· for the improvement, is merely directory. 
Cot~nty commissioners will not lose jw·isdiction over the subject matt~r of the 
petition even though they do not go upon the line of the improvement until after 
the time so specified in the statute. 

CoLU)!BUS, OHIO, November 7, 1917. 

HoN. C. A. STunns, Prosecuting Attorney, Celina, Ohio. 

DEAR Sm:-I have your communication of October 19, 1917, which reads as 
follows: 

"This is to inquire whether the provision in G. C. 6907 concern
ing the commissioners going upon the line of the proposed improve
ment within sixty days after such petition is presented (and as 
amended in 107 Ohio Laws to thirty days) is mandatory or simply 
directory. 

There are several road petitions filed in the auditor's office of Mercer 
county upon which the commissioners have as yet taken no action, 
which have been filed for considerably more than sixty days, some of 
them as long as a year. 

Under G. C. 6907 would the commissioners have the right to go 
upon the line of these improvements after the sixty-day period has ex
pired?" 

Section 6907 G. C., as it stood prior to the taldng effect of the White
Mulcahy act, read as follows: 

"Section 6907. When a petition is presented to the board of com
missioners of any county asking for the construction, reconstruction or 
repair of any public road or part thereof, as hereinafter provided for, 
signed by at least fifty-one per cent. of the land or lot owners, residents 
of such county, who are to be specially taxed or assessed for said im
provement as hereinafter provided, the county commissioners shall go 
upon the line of said proposed improvement within sixty days after 
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such petition is presented and, after viewing the proposed improvement, 
shall determine whether the public convenience and welfare require 
that such improvement be made." 

Said section as it now stands reads in part as follows (107 0. L. 95): 

"Sec. 6907. Wben a petition is presented to the board of commis· 
sioncrs of any county asking for the construction, reconstruction, im
provement or repair of any public road or part thereof, as hereinafter 
provided for, signed by at least fifty-one per cent of the land or lot 
owners, residepts of such county, who are to be specially taxed or 
assessed for said improvement as hereinafter provided, the county 
commissioners shall, within thirty days after such petition is presented, 
go upon the line of said proposed improvement and, after viewing the 
same, determine whether the public convenience and welfare require 
that such improvement be made. * * *" 

You inquire whether the sixty-day provision of the former act and the 
thirtY-day provision of the act as it now stands are mandatory or merely di
rectory. The former act provided that the county commissioners shall go upon 
the line of said proposed improvement within sixty days after petition is pre
sented. 'I'he new act provides that: 

""' * * the county commissioners shall, within thirty days after 
such petition is presented, go upon the line of said proposed improve· 
ment * * *" 

The general provision of Jaw applying to this matter may be stated as 
follows: 

"A statute specifying a time within which a public officer is to per
form an official act regarding the rights and duties of others is directory 
merely, unless the nature of the act to be performed, or the phraseology 
of the statute, or of other statutes relating to the same subject-matter, 
is such that the designation of time must be considered a limitation 
upon the power of the officer." 

This language is used in Cyc., Vol. 36, page 1160, and the principle therein 
stated is borne out by the decisions of the courts. 

So far as I am able to see, there is nothing in the nature of the act which 
is to be performed within thirty days, under the law as it now stands, w)lich 
would seem to indicate that time is of the essence of the act and that if it is 
not performed within the time specified it cannot be performed thereafter. 
Neither is there anything in the phraseology of the particular section, nor in 
the phraseology of the statute of which this section is a part, which would 
appear to indicate that the time therein set out must be considered as a limi
tation upon the power of the officer. 

In considering this question, I should like to call attention to the fact that 
there is no provision within this section which fixes a time within which the 
county commissioners must determine whether the improvement should be made 
or not; that is, a time within which the petition must either be allowed or dis
allowed. The sixty and thirty day provisions relate to the time within which 
the county commissioners must go upon the line of said proposed improvement 
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to get the information upon which they afterwards may arrive at a correct 
conclusion or finding as to whether or not the improvement should be made. 

Furthermore, this limitation has nothing whatever to do with the filing of 
the petition; that is, there is no provision that the petitions must be filed 
within any particular time; but there is a provision that after the petition is 
filed the county commissioners must go upon the line within thirty days (sixty 
days under the old law). 

The intention of the legislature certainly was riot such that in the event 
the county commissioners should fail to go upon the line within thirty days, 
the public would lose all its rights under the petition. The petition remains 
on file. The prayer still stands. It is my opinion that even if the county com
missioners do not act within the time prescribed, they do not lose their juris
diction over the matter involved in the petition. 

In James v. West, 67 0. S. 28, the court passed upon a matter which is 
somewhat similar to the one in question. In the third branch of the syllahus 
we find the following: 

"The statute which requires courts, referees and special masters to 
determine and adjudicate all causes within ninety days after final sub
mission, is directory merelY, and does not have the effect to oust the 
jurisdiction." 

In the opinion (p. 43) the court quotes the act which read as follows: 

"1. Any cause now pending, or that may hereafter be begun in any 
court of record in this state, when submitted on motion or demurrer, 
shall be determined and adjudicated thereon by such court within 
thirty days after such submission. And any such· cause when submitted 
to the court on proceedings in error, or on final trial on the issues 
joined, shall be determined and adjudicated within ninety days after 
such submiss:on. 

2. This act shall apply to all causes sent to a referee or special 
master, and to all motions affecting the confirmation, modification, or 
vacation of any report of such reference or master." 

Commenting upon the act the court said: 

"This statute is directory merely, and does not. have the effect to 
deprive the court, referee, or special master of jurisdiction. The object 
of the statute is to secure speedy action by the court, referees, and mas
ters; but to take away jurisdiction would have the opposite effect, and 
cause intolerable delay." 

In Caldwell v. Cleveland, et al., 12 0. N. P. (N. S.) 484, the court held a 
follows (third branch of syllabus): 

"The provisions of sections 8876 and 8877, reqmrmg the prepara
tion of plans within a limited period after the passage of an ordinance 
for abolishing dangerous crossings, is directory and not mandatory, and 
is a provision which may be waived by the parties for the purpose of 
giving more time for preparing the plans and for other purposes." 

In the opinion (p. 496) the court uses the following language: 
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"It is undoubtedly true that the provisions of the statutes, sections 
8876 and 8877, General Code, requiring the preparation of plans within 
a limited period after the passage of the ordinance, are clearly direc
tory, and are in no sense mandatory, so far as they concern anyone 
except a railroad company and the municipality as the contracting par
ties. This provision as to the time of preparing plans is clearly for 
the purpose of fixing a reasonable time within which plans shall be pre
pared; and it is undoubtedly a provision which can be waived by the 
parties for the purpose of extending the time for preparing the plans, 
or otherwise." 

Many cases in other states might be cited, but I will quote from but a 
few. 

In Blumm v. Commonwealth, 7 Bush 320, the court was considering a law 
in which the following provision was found: 

"If the order be made in vacation for a special term, notice thereo.r 
shall be posted up at the court house door ten days before its commence
ment." 

The court held that the prescribed notice of ten days is merely directory 
and that an eight days' notice was sufficient. In the opinion 'the court say: 

"Did the legislature intend that ten days' notice should be indis
pensable to the jurisdiction, or in other words a fundamental condition 
of the validity of the proceedings of the called term, or intend only that 
the requisition of the notice should be merely directory or precautionary? 
It seems to us that the latter was the purpose." 

Other cases to the same point are: 

'I'he People v. Allen, 6 Wend. 486. 
The People v. Doard of Suvervisors, 33 Calif., 487. 
People ex rei. v. Earl, et al., 42 Colo. 238. 

In view of all the above it is my opinion that the time limit prescribed in 
section 6907, supra, is directory merely, and that the county commissioners would 
not lose jurisdiction over the matter contained in the petition, even though 
they should not act within the time limit and should desire to act at a time 
after the time limit had expired. 

Of course there might be such a period of time elapse after the filing of the 
petition, asking for the improvement, that it would be altogether unreasonable 
for the county commissioners to take up the matter of the petition with a 
view of allowing the same, but, as in all other cases of a similar ldnd, it is 
impossible for this department or a court to say just what would be an un
reasonable period of time. This is a matter that ought to be considered by the 
county commissioners in exercising a sound discretion relative to any petition 
that might be filed with them. However, as a general proposition the above 
holding is evidently correct. 

Very truly yours, 
JosEPH McGHEE, 

Attorney General. 
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769. 

SCHOOL DISTRICTS-NOT CONSOLIDATED OR CENTRALIZED-TO WHAT 
AMOUNT OF STATE AID ENTITLED AFTER CONSOLIDATION OR 
CENTRALIZATION. 

Any school district which is entitled to state aid for weak school districts, 
when the schools are conducted, not centralized or not consolidated, shall be 
entitled to the same amount of state aid for payment of any deficit in teachers' 
salaries and for transportation of pupils after such schools are consolidated or 
partly consolidated, or centralized. 

CoLu~mus, Orrro, November 8, 1917. 

RoN. A. V. DoxArrEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-You request my opinion upon the following statement of facts: 

"We are in receipt of a letter from the clerk of the board of educa
tion of Troy township (rural school district), Adams county, in which 
he advised me that one-half or more of the schools in said township 
(rural school district) have (been) suspended and transport pupils, part 
to other schools within the same township (rural school district) and 
part to the schools within the Coolville village school district and re
quested advice as to how to proceed in order that state aid might be ob
tained as provided by section 7730 G. C., as amended on March 21, 1917, 
107 0. L., 638. 

"\Viii You kindly give us an opinion construing the provisions of 
that section providing for state aid? Also advise us how under that 
section we are to calculate the sum of state aid to be extended." 

Section 7730 G. C., to which you refer, and as found in 107 0. L., 638, 
reads as follows: 

"The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
such suspension the board in such village school district may provide, 
and in such rural school district shall provide, for the conveyance of 
all pupils of legal school age, who reside in the territory of the sus
pended district, to a public school in the rural or village district, or 
to a public school in another district. When the average daily attend
ance of any school for the preceding year has beer;t below ten, such 
school shall be suspended and all of the pupils of legal school age, who 
reside in the territory of the suspended district, transferred to another 
school or schools when the county board of education so directs the 
board of education of the village or rural district in which said school 
is located. Notice of such suspension shall be posted in five conspicuous 
places within such village or rural district by the board of education of 
such village or rural district within ten daYs after the county board of 
education directs the suspension of such school; provided, however, 
that any suspended school as herein provided, shall be re-established b)' 
the suspending authority upon its own initiative, or upon a petition ask
ing for re-establishment, signed by a majority of the voters of the sus
pended district, at any time the school enrollment of the said suspended 
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district shows twelve or more pupils of lawful school age. Any school 
district that is entitled to state aid for salary of teacher according to 
provisions at sections 7595 ana 7595-1 when such schools are not con
solidated, or centralized, shall receive the same amount of state aid after 
such schools are consolidated or partly consolidated, but to be applied 
to the cost of transportation of pupils to consolidated school, or schools, 
or for salary of teachers and the transportation of pupils." 

That part of said section which must be especially considered in answer 
to your questions is the part which I have italicised above. It is also the new 
matter of said section which was added by the amendment of March 21, 1917. 
Said new matter was made necessary by the recent practice of suspending 
certain schools and centralizing and consolidating such schools in the various 
rural school districts of this state, many of which schools, prior to such cen
tralization or consolidation, were receiving state aid for weak school districts, 
and which districts, through such consolidation or centralization, were able to 
eliminate much expense for salaries of teachers, but which said districts after 
so consolidating or centralizing were subject to an added expense for the trans
portation of pupils, and the object of said amendment is to accomplish, as 
nearly as possible, the same results in consolidated and centralized schools as 
were accomplished through state aid to weak school districts before such con
solidation or centralization was had, and not to place a hardship or penalty 
upon a district by refusing it state aid when the schools had been centralize¢ 
or consolidated, but to give it, as nearly as possible, an amount of state aid 
thereafter equal to that which it enjoyed before consolidation and centraliza
tion. Aid to weak school districts, at the time s:tid section was amended, was 
provided for as follows: 

In section 7595 G. C. it is provided: 

"* * * When a school district has not sufficient money to pay 
its teachers such salaries as are provided in section 7595-1 of the Gen
eral Code for eight months of the year, after the board of education of 
such district has made the maximum school levy, at least two-thirds of 
which shall be for the tuition fund, then such school district may re
ceive from the state treasurer sufficient money to make up the deficit." 

Section 7596 G. C. provides: 

"Whenever any board of education finds that it will have such a deficit 
for the current school year, such board shall on the first day of October, 
or any time prior to the first day of January of said year, make affidavit 
to the county auditor, who shall send a certified statement of the facts 
to the state auditor. The state auditor shaH issue a voucher on the state 
treasurer in favor of the treasurer of such school district for the amount 
of such deficit in the tuition fund." 

Section 7 595-1 provides: 

"Only such school districts which pay salaries as follows shall be 
eligible to receive state aid: Elementary teachers without previous 
teaching experience in the state, fifty dollars a month; elementary 
teachers having at least one year's professional training, fifty-five dol· 
Jars a month; elementary teachers who have completed the ful! two 
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years' course in any normal school, teachers' college or university ap
proved by the superintendent of public instruction, sixty dollars per 
month; high school teachers not to exceed an average of eighty dollars 
per month in each high school." 

So that, when a school district has not sufficient money to pay its teachers, 
the salaries provided for in section 7595-1, supra, for eight months of the year, 
and the board of education has made the maximum school levy, at least two
thirds of which shall be for the tuition fund, then the board of education of 
such district shall, on the first day of October, or at any time prior to the 
first day of January, make an affidavit to the amount of such deficit, an:d file 
such affidavit with the county auditor of the county in which such school dis
trict is located. The county auditor shall certify such statement to the state 
auditor and the state auditor shall issue a voucher for the amount of said 
deficit on the state treasurer in favor of the treasurer of the school district, 
and the deficit of such school district is thus paid. Payment only of the deficit 
which occurred in the tuition fund or, in other words, the fund from which 
teachers were paid their salaries, was permitted. That is, the state aid was 
extended only for the payment of teachers' salaries and if a deficit occurred in 
any other fund the same could not be received from the state as aid to weak 
school districts, but must be provided for in other manners. So that when 
schools which had theretofore received such state aid for the payment of 
teachers were suspended, and the pupils were transported to other schools, 
then there were no teachers' salaries for such schools and hence no state aid 
could be received, but there was an added expense for transportation for which 
no provision theretofore had been made. The legislature, theref<;>re, endeavored 
to provide a means to care for such transportation expense, or, in other words, 
endeavored to extend state aid so that the weak school districts might continue 
their schools, whether the expense thereof was in the furnishing of teachers . 
or in transportation of pupils therein, and in so doing it enacted the provision 
that: 

"An~ school district that is entitled to state aid for salaries of 
teachers, according to the provisions of sections 7595 and 7595-1, when 
such schools are not consolidated or centralized, shall receive the same 
amount of state aid after such schools are consolidated or partly con
solidated, but to be applied to the cost of transportation of pupils to con
solidated school or schools, or for salary of teachers and the transporta
tion of pupils." 

Said provision is ambiguous and very difficult to understand. But it must 
mean, if it means anything, that any school district which, if teachers were 
employed for a!~ the schools therein, and there would be insufficient money to 
pay its teachers such salaries as are provided in section 7595-1 G. C., for eight 
months of the Year, and the board of education of such district has made the 
maximum legal school levy, at least two-thirds of which is for the tuition fund, 
and which district, upon certifying that fact, would receive from the state the 
amount of such deficit, but which, because schools of such district are suspended 
and consolidated or centralized and state aid is not needed for the salaries of 
teachers, as when all the schools therein were provided with teachers, but 
which district instead of furnishing teachers for all the schools have con
solidated or centralized all or a part of the schools therein, and is compelled 
to pay transportation expense of pupils, and sufficient funds cannot be provided 
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to pay such transportation expense or to pay both the transportation expense 
and the teachers' salaries, then and in that event such district shall receive 
state aid in the "same amount," which amount is not a fixed number of dollars 
and cents but the amount of the deficit, and which said amount or deficit is not 
only received to pay teachers but also for any deficit in the transportation ex
penses. So that, when the schools of the district are suspended and are con
solidated or centralized, or partly consolidated or partly centralized, and such 
district has not sufficient money to pay its teachers such salaries as are pro
vided in section 7595-1 G. C., for eight months of the year, and to pay for the 
transportation of pupils, after the board of education of such school district 
has made the maximum legal levy, at least two-thirds of which shall be for the 
tuition fund, which tuition fund shall include the transportation expenses, then 
such school district may make affidavit to such deficit, as is provided by section 
7596, supra, and such deficit shall be certified by the county auditor to the state 
auditor, and a warrant issued therefor and paid as aid to weak school districts. 
'I'hat is, there must be a district which would be entitled to state aid if the 
schools were all being conducted, but which said schools, or some of them, in
stead of being conducted, are suspended and centralized or consolidated or 
partly centralized or partly consolidated. The said district may, after such 
schools are so suspended and so centralized, or consolidated, receive the same 
amount of state aid as such district would have received had the schools not 
been so suspended and centralized or consolidated. In other words, it is only 
those districts in which schools are suspended and are centralized or con
solidated and which would be entitled to state aid if such schools were not so 
centralized and consolidated, that may, under the provisions of this amend
ment, receive state aid after such schools are so centralized or consolidated and 
in no event in any greater amount than such district would have received had 
the schools been conducted instead of being centralized or consolidated. Any 
other construction of the language of said amendment would make it meaning
less. To illustrate, it is suggested that said section might mean that where a 
school district has received state aid in the past, it shall receive the same 
amount of state aid in the future, and instead of paying the same to teachers, 
the amount so received might be applied to the payment of teachers and also 
to the cost of transportation. But will the language bear this construction? 
The first part of said amendment reads:· "Any school district that is entitled 
to state aid." When is a district entitled to state aid? Only when the condi
tions of the statute have been met and there is a deficit, and any aid that is 
extended is simply for the amount of the deficit. It is not the amount which 
was received last year, or the year before; it does not say any district which 
has received state aid; but it must be a district which is entitled to state aid. 
The conditions of state aid are conditions precedent and must be found to occur 
before the warrant of the state auditor may issue therefor. So that it cannot 
mean a district which received state aid last year, or any other year in the 
past, but it must mean a district which is entitled to state aid for the current 
year, and that suggested construction must be rejected. 

Another suggested construction is that when a consolidated or centralized 
ristrict, or a partly consolidated or partly centralized district, is entitled to 
state aid and receives same, instead of applying said state aid to the payment 
of teachers, as the thing for which it was received, that such district could use 
same to pay transportation of pupils instead or could use a part to pay trans
portation and a part for the payment of teachers. This construction cannot 
follow, for if state aid is given to make up a certain deficit it must be applied 
to that purpose. If such state aid was only received for the payment of teachers 
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and was then applied to transportation expenses, how would the teachers be 
paid? Would you borrow money or sell bonds under section 5656 G. C. for 
that purpose, and if so why not borrow money or sell bonds to pay the trans· 
portation expenses? This department has held on numerous occasions that 
such is permitted. But why speculate? The language of the statute must be 
given that construction which will tend to advance the beneficial purposes for 
which the statute is enacted and provides that when a school district has not 
sufficient money "to pay its teachers," then such school district "may receive 
from the state treasury sufficient money to make up the deficit." So that, the 
money being received to pay teachers must be applied to that purpose and the 
second suggested construction must be rejected. 

This brings us then to the conclusion that the only construction which said 
language permits is that any school district which is entitled to state aid for 
the payment of the salary of teachers when the schools of such district are 
conducted severally, may, when the schools of such district are suspended and 
are consolidated or centralized, receive the same amount of state aid not only 
for the payment of the salaries of teachers but also for the cost of transporta
tion of pupils. Said construction is permitted following the general rules of 
construction of statutes. 

It is said in Lewis' Sutherland Statutory Construction, Vol 2, section 489, 
that: 

"Of two constructions, either of which is warranted by the words 
of the amendment of a public act, that is to be preferred which best 
harmonizes the amendment with the general tenor and spirit of the act 
amended. A statute may be construed contrary to its literal meaning 
when a literal construction would result in an absurdity or incon
sistency, and the words are susceptible of another construction which 
will carry out the manifest intention." 

Applying said rule to the amendment of the section in question, to construe 
it as above suggested is to harmonize the amendment with the remainder of 
the section and with the chapter of which the section is a part. The subject 
of the legislation is the providing of funds with which to maintain the public 
schools of the state. Giving of state aid to weak school districts is one of the 
provisions made by state to assist in the maintaining of the public schools and 
to hold that the aid should be given for transportation, the same as for teach
ing, is to harmonize said language with the remainder of the section and 
chapter. 

In section 490 of Lewis' Sutherland Statutory Construction, the author 
says: 

"Statutes will be construed in the most beneficial way which their 
language will permit to prevent absurdity, hardship or injustice; to 
favor public convenience, and to oppose all prejudice to public interests. 
'In construing an act of the general assembly such constntction will be 
placed upon it as will tend to advance the beneficial purposes manifest-ly 
within the contemplation of the general assembly at the time of it$ 
passage; and courts will hesitate to place such a construction upon its 
terms as will lead to manifestly absurd consequences, and impute to the 
general assembly total ignorance of the subject with which it undertook 
to deal.'" 
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So in the statute before us, to construe it so that it will be most beneficial 
would be to give it the construction that not only state aid for weak school dis· 
tricts may be received for the payment of a deficit in teachers' salaries, but 
also that state aid may be received to make up any deficit in transportation 
expenses. This construction would also favor public convenience and public 
interests. It would tend to advance the beneficial purposes of the statute, that 
is, the providing of funds through which aid to weak school districts is given. 
This was within the contemplation of the general assembly at the time of the 
passage of the act and was the subject upon which the general assembly was 
legislating. 

Answering your question specifically, then, I advise you that section 7730 
G. C., as amended, 107 0. L., 638, shall be construed to the effect that state aid 
is extended only to those districts in which schools are suspended and are cen· 
tralized or consolidated, and which districts would be entitled to state aid if 
such schools were not so centralized or consolidated, and such district shall re
ceive state aid only to the amount of the deficit, but in no event to a greater 
amount than the district would have received had the schools been conducted 
individually instead of being suspended and so centralized or consolidated. 

770. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

INDUSTRIAL COMMISSION-AUTHORITY TO MAKE RULE RELATIVE TO 
EXPENDITURES FOR MEDICAL TREATMENT IN COMPENSATION 
CASES-DUTY OF COMMISSION RELATIVE TO KEEPING ITS MINUTES. 

Under the provisions of section 1465-89 G. 0., as amended 107 0. L., 528, the 
industrial commission is authorized to ma7ce a rule requiring claimants to get 
the approval of the industrial commission before a great·er amount than two 
hundred dollars is expended for medical and hospital treatment in compensation 
cases. 

The adoptipn of such rule will not abrogate the duty imposed upon the 
industrial commission to determine and extend 1~pon its minutes the facts jus
tifying the increased expenditure, at the time of the payment for such medical 
and hospital services. 

CoLu:\mus, OHIO, November 8, 1917. 

Industrial Commission of Ohio, Oolumbus, Ohio. 

GEXTLE~IEX:-1 am in receipt of your favor under date of October 20, 1917, 
in which you ask my opinion as follows: 

"The industrial commission is desirous of having your advice on 
the question as to whether or not it has authority to make a rule re
quiring claimants to get the approval of the commission before a greater 
amount than $200.00 is expended for medical and hospital treatment in 
compensation cases. 

Section 1465-89 of the act creating the industrial commission of Ohio 
was amended during the last session of the legislature to provide for 
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the payment of an amount in excess of $200.00 upon a satisfactory find
ing of facts being made and upon unanimous approval by the commis
sion. 

I might add further that it is the desire of the commission to in
sist upon claimants getting the approval of the commission before a 
greater amount than $200.00 is expended, if it has such right." 

Section 1465-89 of the General Code, the same being a part of the work~ 
men's compensation law of this state, was amended by an act of the legislature 
passed March 21, 1917 (107 0. L. 528), and as amended the section reads: 

"In addition to the compensation provided for herein, the industrial 
commission of Ohio shall disburse and pay from the state insurance 
fund, such amounts for medical, nurse and hospital services and medi
cines as it may deem proper, not however, in any instance, to exceed 
the sum of two hundred dollars unless in unusual cases, wherein it is 
clearly shown that the actually necessary medical, nurse and hospital 
services and medicines exceed the amount of two hundred dollars, such 
commission shall have authority to pay such additional amounts upon 
a satisfactory finding of facts being made and upon unanimous approval 
by such commission, such finding of facts to be set forth upon the 
minutes; and, in case death ensues from the injury, reasonable funeral 
expenses shall be disbursed and paid from the fund in an amount not 
to exceed the sum of one hundred and fifty dollars, and such commission 
shall have full power to adopt rules and regulations with respect to 
furnishing medical, nurse and hospital service and medicine to injured 
employes entitled thereto, and for the payment therefor." 

Addressing myself to the precise question made by you, I note that the 
statute specifically provides that the industrial commission shall have full power 
to adopt rules and regulations with respect to furnishing medical, nurse and 
hospital service and medicine to injured employes entitled thereto, and I am 
unable to see any reason why you would not have authority under this section 
to make provision by rule for the approval of the industrial commission before 
expenditures for medical and hospital treatment in excess of $200.00 are made. 
Such rule would certainly be one having proper relation to the subjec.t-matter 
of this section of the General Code, and would be in keeping with the manifest 
intent and purpose of said section to prevent expenditures for medical and 
hospital expenses in excess of said sum, otherwise than in exceptional cases 
where such expenditure is absolutely necessary. The adoption of such rule 
would not abrogate the duty imposed upon the industrial commission to deter
mine and extend upon its minutes the facts justifying the increased expenditures 
at the time of the payment for such medical and hospital service. 

The question submitted by you is answered in the affirmative. 
Very truly yours, 

. JosEPH McGHEE, 
.Attorney-General. 
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771. 

CONTRACTOR-:\1A Y NOT CHARGE PREMIUMS PAID TO INDUSTRIAL 
cm.n.HSSION-WHEN El\1PLOYED BY STATE UPON 1::\IPROVE:\IENT. 

·whether a state officer or department constructs an improvement upon force 
account or upon contract, the contractor employed on the job has no right to 
charge against the state premiums that may be paid by him for the protecUon1 
of tcorkmen or other employes employed on the work. 

CoLu:~rnus, OHIO, November 10, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLE:IIEX:-I am in receipt of a communication from you in which my 
opinion is asked as follows: 

"A state department of Ohio makes a contract for the construction 
of an improvement upon the basis of a force account, under the follow
ing conditions: 'The state department hereby awards the contract to 
the contractor upon a basis of cost plus fifteen per cent. The contractor 
shall render, or cause to be rendered, daily reports of all cost for that 
day and whenever anything of value is purchased, shall enclose in said 
report bills in duplicate for same,' etc. In the performance of such con
struction, the contractor engages a number of workmen and laborers 
for this particular job, and under the laws of the state he pays the in
dustrial commission of Ohio the insurance fees required under the work
men's compensation act. 

Question 1. May such insurance fees legally be considered as a 
part of the cost under this contract and be taxed, together with fifteen 
per cent, against the state department.? 

Question 2. Will the same ruling apply on contracts of like nature 
made by counties, municipalities, or other taxing districts?" 

It occurs to me that there is some inconsistency in the statement of facts 
upon which your questions are predicated. The construction of an improvement· 
by an officer or board of the state, or political subdivision thereof, on force 
account and the construction of said improvement by contract are entirely 
different thfngs. 

In the construction of an improvement on force account, in the accurate 
sense, the officer or board, in legal contemplation, employs the labor and fur
nishes the material needed therefor and pays for the same, although it is not 
unusual in such cases for such officer or board to contract for the services of 
some experienced contractor to superintend and direct the work of said im
provement and pay him a certain percentage of the cost of the improvement 
in consideration of such services and, in some cases, for equipment furnished 
by such contractor. In such cases the workmen employed on the job are em
ployes of the state within the provisions of paragraph 1 of section 14 of the 
workmen's compensation act (section 1465-61 General Code), and provision is 
made by section 17 of said act (section 1465-64 General Code) for contribution 
by the state to the state insurance fund for the protection of such employes. 

Instances where state officers or boards are authorized to construct im
provements occurring to me at the moment are those mentioned in sections 
1209 and 2329, General Code, where provision is made for the completion on 
force account of certain improvements after default by the contractor. 



2062 OPINIONS 

Where an officer or board of the state, or political subdivision thereof, con
structs an improvement under contract such officer or board has nothing to do 
with the employment of labor and the furnishing of material therefor, or with 
the payment for same, but their only interest is in the result of the work of 
the contractor. In such case it is the duty of the contractor to comply with 
the provisions of the workmen's compensation act and, unless he elects to pay 
compensation direct under section 22 of the act (section 1465-69 General Code), 
it is his duty to protect his employes by the payment of premiums unto the. 
state insurance fund. 

Assuming, but not deciding, that a state officer or board may under any 
circumstances construct an improvement by contract on the basis indicated in 
your communication, the contractor has no more right to charge into the cost 
of the improvement as a contract charge against the state the premium so paid 
than he would have to charge against the state such premiums in a case where 
the contract is for the construction of an improvement for a particular sum 
certain to be paid to him. -

Answering your questions specifically, therefore, I am of the opinion that 
your first question should be answered in the negative, and, in answer to your 
second question, that the same ruling should apply on contracts of like nature 
made by counties, municipalities or other subdivisions. 

772. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FALSE TAX RETURNS-CORRECTIONS-BY COUNTY AUDITOR-BY AD
MINISTRATOR OR EXECUTOR. 

The promswns of section 8369 G. C., as amended by the act of March, 21, 
1917, (107 0. L., 31) do not affect the provisions of section 5389 G. C. as, to: 
previous years. A county auditor may proceed under the latter section to cor
rect false returns made in years prior fio the year 1917 and subject the same to 
fifty per cent penalty provided therein. 

An administrator or an executor may not under the provisions of sections 
£372-1 and 5372-2 G. C. ( 106 0. L., 247-248) correct the ret1~rns of the deceased 
person tor the years prior to his decease without incurring any penalty. 

CoLu::~rnus, OHIO, November 10, 1917. 

The Tax Comndssion of Ohio, Columbus, Ohio. 

GENTLEliiEN: -I acknowledge receipt of your letter of October 16, 1917, in 
which you submit for my opinion the following questions: 

"Do the provisions of section 5369 G. C., as amended by the act of 
March 21, 1917, 107 0. L., 31, in any way affect the provisions of section 
5398 G. C., or may a county auditor proceed under the latter section to 
correct false returns made in years prior to the year 1917 and subject 
the same to the fifty per cent penalty provided therein? 

May an administrator or an executor under the provisions of sec
tions 5372-1 and 5372-2 G. C., 106 0. L. 247-248, correct the returns of the 
deceased person for the years prior to his decease and this without in
curring any penalty?" 
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In connection with your letter You submit a memorandum in which the 
following propositions are asserted: 

1. That section 5369 G. C., as amended 107 0. L. 31, supersedes and "im
pliedly repeals" section 5398 G. C. 

2. That sections 5372-1 and 5372-2 G. C., as enacted 106 0. L. 247 and at 
present in force, authorize a person acting in a representative capacity, includ
ing an executor or administrator, to correct the tax returns, not only for the 
current year, but for previous years as well; and that when such corrected or 
amended return is filed the taxes are to be based upon the same as filed without 
penalty. 

The proposition upon which the first assertion is predicated is that section 
5369 G. C., as amended aforesaid, covers all that is contemplated by section 
5398 G. C.; and the reliance is on the principle that when a later act covers the 
entire subject-matter to which an earlier act relates, the later act must be taken 
to be the only law by which the subject-matter shall be governed. 

The principle last above stated will be admitted for the purposes of this 
opinion and I shall inquire only as to whether in point of fact section 5369, as 
amended, does cover all subject-matter embraced within the provisions of sec
tion 5398; and more particularly whether or not so much of section 5398 as ap
plies to the procedure for correcting tax returns for previous years is covered 
by section 5369 as amended. 

The two sections are as follows: 

"Sec. 5398. If a person required to list property or make a return 
thereof for taxation, either to the assessor or the county auditor, in the 
year 1911 or in any year thereafter makes a false return or statement, 
or evades making a return or statement, the county auditor for each 
year shall ascertain as near as practicable, the true amount of personal 
property, moneys, credits and investments that such person ought to 
have returned or listed for the year 1911 or for any year thereafter for 
which the inquiries and corrections provided for in this chapter are 
made. To the amount so ascertained as omitted for each year he shall 
add fifty per cent, multiply the omitted sum or sums, as increased by 
said penalty by the rate of taxation belongin.Q to said year or years, and 
accordingly enter the amount on the tax lists in his office, giving a cer
tificate therefor to the county treasurer who shall collect it as other 
taxes. 

Sec. 5369. Each person required to list property for taxation -shall 
take and subscribe an oath or affirmation that all the statements in such 
list are true, and that such list contains a full disclosure of all property 
required by law to be listed for taxation, and the true value in money 
of all such property; and when any person required by law to list and 
make return of property to the county auditor, shall wilfully fail or 
refuse to make such list or return within the time fixed by law, or shall 
refuse to take and subscribe an oath or affirmation to such list or re
turn, or shall wilfully omit to make a full and complete list and return 
of all taxable property, or shall wilfully fail to give the true value of 
any property in such list or return, or shall wilfully fail or refuse to 
answer all questions contained in the blanks for listing such property, 
the county auditor shall cause all such property to be listed and assessed 
and shall add to the amount thereof the penalty provided in section 
5398 of the General Code; and in case of a false oath to any such list, 
he shall certify the facts to the prosecuting attorney, who shall pro
ceed as in other cases of perjury. This section shall be printed in plain 
type upon all blanks for the listing of any property." 
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It is claimed that section 5369 G. C. now states the only grounds upon 
which tax returns may be corrected and penalties added, and that inas,much: 
as under it there is no authority to add the penalty unless the misconduct of 
the taxpayer is "wilful," it is in conflict with section 5398, which does not em
ploy this term. 

It does not seem to me that on the face of the statutes it can be claimed 
that the legislature intended to repeal section 5398 when it enacted section 
5369. What is known as "implied repeal" is always a question of legislative 
intention. No matter to what extent two statutes may cover the same subject
matter, the later is not potent to repeal the earlier, if the later by appropriate 
recital recognizes the continuing force and effect of the earlier. 

In this case section 5369 refers expressly to the penalty provided by section 
5398. In so far as the penalty provisions of section 5398 are concerned, there
fore, that section is in force if for no other reason than because of the express 
recognition of its force by section 5369. 

But the argument is not after all directed to the point that entire section 
5398 has been repealed by implication, but that whatever may be its present 
force as determining the amount of the penalty to be added, it is not in effect 
so far as the authority to make the correction is concerned. In other words, 
the argument is that the authority to make the correction now springs from 
section 5369, which covers the ground; and that section 5398 may be looked to 
only for the purpose of determining the penalties to be charged in case the 
inquiries and corrections authorized under section 5369 are made. 

I do not find it necessary to analyze exhaustively the two sections, nor to 
dwell upon the fact that the inquiries and corrections to be made under section 
5398 are or were to be made by the county auditor, while those authorized by 
section 5369 are to be made by other officers, it being the function of the auditor 
to "cause" the property to be listed and assessed and then to add the penaltY. 

Nor do I find it necessary to determine whether in part section 5369 does 
not in point of fact supplant and thus impliedly amend at least section 5398, 
in so far as the operation of the last named section to the correction of tax 
returns in the current year is concerned. Neither do I mean to hold, on the 
other hand, that section 5369, as amended, does not narrow the effect of section 
5398, in so far as the current year is concerned. I only mean to say that I do 
not find it necessary to determine this question, because your question relates 
to the effect of section 5369 upon section 5398, in so far as the latter section 
may afford authority to the county to correct tax returns for previous years. 

Section 5369 does not purport to authorize any corrections of returns for 
previous years. It is a part of an act providing for the assPssment and collec
tion of taxes generally. All of its provisions are apt only as referring to the 
machinery of taxation for the current year. 

If section 5398 G. C., in addition to any possible effect it may have had 
originally in authorizing the county auditor to correct returns for the current 
year, also authorized returns of past years to be corrected, it is obvious, I 
think, that section 5369 G. C. cannot be said to cover the whole ground covered • 
by section 5398, and in deference to the rule against implied repeals it would 
have to be held that so much at least of section 5398 as relates to the correc
tion of returns for previous years is still in full force and effect. 

I have italicised certain words in section 5398 which suggest or express two 
ideas: 

1. That the section is not complete in itself, but that the legislative idea 
therein contemplated must be filled out by reference to other provisions of "this 
chapter;" and 
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2. That its framers clearly contemplated that correction for more than one 
year might be made under it or under the group of sections of which it is a 
part. 

Thus the auditor is authorized by the first sentence of the section to ascer· 
tain as nearly as practicable the personal property which a given person ought 
to have returned "for any year * * ,. for which the inquiries and corrections 
provided for in this chapter are made;" and in the second sentence it is pro· 
vided that the omitted sum or sums as increased by the penalty shall be multi
plied "by the rate of taxation belonging to said year or years." 

These words take us, I think, to section 5399 G. C., which provides as fol
lows: 

"Sec. 5399. If any person required to list property, or make ll
return thereof for taxation to the assessor or county auditor, or to a 
board, officer, or person, other than a board composed of officers of 
more than one county, in the year nineteen hundred and eleven, or in 
any year or years thereafter fails to make a return or statement, or 
if such a person makes a return or statement of only a portion of his 
taxable property, and fails to make a return as to the remainder thereof, 
or if he fails to return his taxable property or part thereof, according 
to the true value thereof in money, as provided by law, the county 
auditor for each year as to such property omitted and as to property 
not returned or taxed according to its true value in money, shall as
certain as near as practicable the true amount of personal property, 
moneys, credits and investments that such person ought to have re
turned or listed, and the true value at which it should have been taxed 
in his county for not exceeding the five years next preceding the year 
in which the inquiries and corrections provided for in this section and 
in the next preceding and the next two succeeding sections are made 
and not in any event prior to the year nineteen hundred and eleven, and 
multiply the omitted sum or sums by the rate of taxation belonging to 
said year or years, and accordingly enter the amount on the tax lists 
in his office, giving a certificate therefor to the county treasurer, who 
shall collect it as other taxes. ,. • *" 

Reading these two sections together, it is clear that the repeated use of the 
phrase "Year or years" does contemplate corrections for years other than the 
one for which the assessment is being made and corrections affecting the 
duplicates of more than a single year. Such is not the case in section 5369 
G. C., as I have pointed out. 

For these reasons, then, I come to the conclusion that section 5369, inas
much as it does not relate to corrections for previous years, does not affect in 
any way the provisions of sections 5398 and 5399 G. C., under the combined 
operation of which the county auditor, if he finds that in a previous year a 
false return or statement was made or that the making of a return or state
ment was evaded, may not only make the inquiries and corrections provided 
for in both sections, but add the penalty of fifty per cent. If the return is not 
"false," by which is meant either wilfully false or culpably negligent (Ratter
son vs. Ingalls, 48 0. S. 468), the penalty may not be imposed, but the action 
to be taken will be referable to section 5399, which authorizes no penalty. 

As I have said, it may be that the intention of the legislature was to take 
away from the auditor the power to make the assessment when a wilfully false 
return has made so far as the current year is concerned, but I do not find in 
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section 5369 G. C. any evidence of an intent to deprive the auditor of this 
power so far as past years are concerned. 

Indeed, very cogent reasons for making the distinction which the legisla
ture apparently may have made can be suggested. So long as the assessing 
officers whose duty it is in the first instance to make the assessments are, as it 
were, on the ground, it is most appropriate that they, rather than the auditor, 
should reappraise the property and make the assessment. This is what is done 
by section 5369 G. C. But as to previous years, where the inquiry is not neces
sarily as to the value of property then existing, but rather as to the value of 
personal estate as it existed in previous years, the inquiry partakes of a char
acter which may more appropriately be conducted by the auditor. 

However that may be, I am of the opinion, as stated, that your first ques
tion must be answered by saying that however the provisions of sections 5369, 
as amended 107 0. L. 31, may affect the provisions of section 5398 G. C., they 
do not deprive the county auditor of power to proceed under section 5398 to 
correct false returns made in years prior to the year 1917 and subject the same 
to the fifty per cent penalty therein provided. 

Your second question requires consideration of sections 5372·1 and 5372·2 
G. C. These sections are as follows: 

"Sec. 5372·1. Personal property, moneys, credits, investments in 
bonds, stocks, joint stock companies or otherwise in the possession or 
control of a person as parent, guardian, trustee, executor, achninistrator, 
assignee, receiver, official custodian, factor, agent, attorney, or otherwise, 
on the day preceding the second Monday of April in any year on account 
of any person or persons, company, firm, partnership, association or cor
poration, shall be listed by the person having the possession or control 
thereof and be entered upon the tax lists and duplicate in the name of 
such parent, guardian, trustee, executor, administrator, assignee, re
ceiver, official custodian, factor, agent, attorney or other person, adding 
to such name words briefly indicating the capacity in which such per
son has possession of or otherwise controls said property, and the name 
of the person, estate, firm, company, partnership, association or corpora
tion to whom it belongs; but the failure to indicate the capacity of the 
pe·rson in whose name such property is listed or the name of the 
person, estate, firm, company, partnership, association or corporation to 
whom it belongs shall not affect the validity of any assessment thereof. 

"Sec. 5372-2. If, on or after the day preceding the second Monday 
of April in any year, any personal property, moneys, credits, invest
ments in bonds, stocks, joint stock companies or otherwise become sub
ject to the possession or control of a person as parent, guardian, trus
tee, executor, administrator, assignee, receiver, official custodian, factor, 
agent, attorney or otherwise, on account of any other person who was 
the owner thereof on said date, and such personal l?roperty has not been 
listed for taxation, such property shall be listed by such parent, 
guardian, trustee, executor, administrator, assignee, receiver, official 
custodian, factor, agent, attorney or other representative as provided 
in the next preceding section." 

Section 5372-2 G. C. is the provision relied upon by counsel in this connec
tion. It authorizes a person acting in a representative capacity to list "in any 
year" on account of the other person who was the owner thereof, on the second 
Monday of April, any personal property which was not listed by the owner on 
that date. 
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It is correctly argued, I think, for this section, that when the correction has 
been made as therein provided, no penalty can be attached on account of the 
omission, but I find no warrant for holding that this section authorizes the 
executor or administrator to list omitted property for previous years. It is 
argued that this provision gives to an executor or administrator "in any year" 
the right to correct the list of omitted property for taxation, he being the cus
todian thereof, and that the provision is one "for an executor or administrator 
to correct a deceased person's tax return for 'any year.' " I cannot discern this 
meaning in section 5372-2 G. C. The phrase "in any year," as therein used, de
scribes the time when the property becomes subject to the possession or control 
of the representative and is not in anywise used in connection with the date 
on which the property should have been listed in previous years. 

Paraphrased, the section would read as follows: 

If, on or after the tax listing day in any given year, personal 
property which has not been listed on that day by the then owner 
comes into the possession of a representative, the representative shall 
list it. 

It is plain that the omitted property must come into the possession of the 
person acting in a representative capacity within the tax year. But this is not 
all; for all statutes authorizing corrections for previous years expressly provide, 
as does section 5399, above quoted, that corrections may be made for years 
"preceding the year," or at least use words like those found in section 5398 G. C., 
viz., "year ~ years." The very fact that there is no authority under section 
5372-2 G. C. to do the necessary thing provided for in section 5398, for example, 
viz., to apply the rate of taxation for the preceding year or years to the valua
tion as determined qy the amended return, points the way to the conclusion 
that it was not contemplated by section 5372-2 that the person acting in a rep
resentative capacity thereunder might correct returns for previous years. 

773. 

For these reasons, then, your second question is answered in the negative. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 

ARTICLES OJ<, INCORPORATION-CORPORATION FORMED FOR PREVEN
TION OF CRUELTY TO ANIMALS-WHAT SAID ARTICLES MUST CON
TAIN. 

The operation of section 10067 providing tor the formation of a society 
for the prevention of cruelty to animals is so far modified and controlled by the 
provisions of section 10063 that it is necessary to state in the articles of incor
poration of such society the purpose for which it is formed in accordance witn 
the latter section and to include therein the protection ot children as well 
as animals. 

COLUMBUS, OHIO, November 10, 1917. 

The Ohio Board of State Charities, MR. H. H. SHIRER, Secretary, Columbus, Ohio. 

GEXTLE:IIEX :-On September 26, 1917, you addressed the following com
munication to this department: 

"An interesting question has been submitted to us by persons 
interested in the organization of an association to be known as the 
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Animal Protective League, or some similar appropriate title. 
It is the purpose of this organization to incorporate for animal 

protection only, but expect public financial aid as provided in sections 
10071 and 10072 of the General Code. 

In order not to interfere with another agency which deals exclusively 
with the problems of children the proposed corporation desires to 
incorporate for the sole purpose of the prevention of cruelty to animals. 

As there is considerable doubt in our mind as to the question sub· 
mitted, we respectfully request from you an expression as to whether 
section 10063 G. C. makes it mandatory for such organization to state 
in its articles of incorporation that it will care for children, although 
no such purpose is intended, in order that it may have public approval 
as set forth in sections 10071 and 10072." 

What is desired is the organization .of a corporation to be a society for 
the prevention of cruelty to animals under section 10067 and which is not to 
include the protection of children. The provisions of section 10067 are sub
stantially the same as included in the first act passed upon the subject of the 
organization of such society which originally were for the prevention of cruelty 
to animals alone. This section being unrepealed it would not be in conflict 
with any subsequent legislation and would be full and complete authority for 
what you desire. The said section enacts as follows: 

"Societies for the prevention of acts of cruelty to animals may 
be organized in any county, by the association of not less than seven 
persons * * * 

Such provision, however, must be read in connection with another pro
vision upon the same subject, and a later enactment, section 10062, provides for 
the Ohio state society for the prevention of cruelty to animals. Section 10063 
is as follows: 

"The objects of such society, and all societies organized under sec
tions ten thousand and sixty-seven and ten thousand and sixty-eight, 
shall be the inculcation of humane principles, the enforcement of Jaws 
for the prevention of cruelty, especially to children and animals, to pro
mote which objects such societies may respectively acquire property, 
real or personal, by purchase or gift. All property acquired by gift, 
devise, bequest, for special purposes, shall be vested in a board of 
trustees consisting of three members elected by the society, which 
board must :rn;anage such property, and apply it in accordance with 
the terms of the gift, devise, or bequEst, with power to sell it and re
invest the proceeds." 

This provision, acting upon former existing enactment, requires that the 
object of the society organized under the older laws "shall be the inculcation of 
humane principles, the enforcement of laws for the prevention of cruelty, 
especially to children and animals." This must always be the "object" for 
which the corporation is created. There is no reason for considering this re
quirement otherwise than as mandatory, so that the real object of the formation 
of the society is as therein stated. Whether this object be set out In the 
articles of incorporation or not it would still be there in legal intendment. 
The law which alone gives warrant for the existence of such society fixes Its 
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object and it can exist for no other or different object. As to whether the 
object should be stated in the articles of incorporation we must refer to sec
tion 8625, which prescribes the contents of such articles of incorporation In five 
paragraphs, and states that they must contain: 

"' "' "' 
3. The purpose for which it is formed. 
"' "' . 
It is observed that the word "purpose" is used in this section and 

"object" in the other. These words are not in all cases synonymous, but in the 
present instance they are so practically, as the purpose which must be set out in 
the articles of incorporation ·must be in the nature of the case the object of 
the existence of that corporation. 

The history of this legislation may be found in Opinion No. 593 rendered 
by this department September 6, 1917, to Honorable Samuel Doerfler, prose
cuting attorney of Cuyahoga county, and need not be here repeated further 
than as stating the sequence above of sections 10063 and 10067. 

Inasmuch, therefore, as children must be included in the object of the 
existence of the corporation, and that object should be included in the state
ment of the purpose for which it was formed, the article~ should include the 
provision as to children. It will be noted that by the express terms of the 
section it is not absolutely restricted to children and animals, but is generally 
the inculcation of humane principles and the enforcement of laws for the pre
vention of cruelty, especially to children and animals. 

The difficulty as to the situation, however, practically disappears upon 
giving it a practical consideration. This society about to be organized, and 
which is required to include the protection of children as its object along with 
animals, is to accomplish its purpose and do its work practically; it is to in
culcate humane principles generally and look after the enforcement of laws 
against cruelty, and these things it is always to do where the necessity for doing 
so exists. There are no requirements that it should expend half of its efforts on 
animals and the other half on children; or that its activities are to be re
strained or governed in any other than a practical manner for the accomplish
ment of its humane purpose, and if it finds another society already in ex
istence giving its care and bestowing its solicitude upon cases of children 
alone and fully accomplishing that work, it may give its principal or entire 
attention to the other branch of the subject; that is to say there could be 
no objection to such a division of labor between two such societies, and the 
occasion might arise when it will be highly desirable to the new society to 
have the power to extend its protection to the human race as well as to dumb 
anim,als. 

You are therefore advised that the only proper and safe method of incor
porating would be to state the purpose of the corporation in accordance with 
the requirements of section 10063 of the General Code. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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774. 

WORKMEN'S COMPENSATION LAW-EFFECT OF HOUSE BILL NO. 1, 
(107 0. L.,) (SEC. 1465-101) UPON CONTRACTS OF INDEMNITY INSUR
ANCE. 

The legislature in the enactment of House Bill No. 1 (section 1465-101 G. 0.) 
passed, February 15, 1917, intended, thereby to make void, existing contracts of 
inaemnity insurance carried, by employers paying compensation direct ttnder 
section 22 of the Workmen's Compensation Act (Sec. 1465-69 G. 0.) as well as 
contracts of indemnity insttrance that might thereafter be entered into,· ana in 
the enactment of the amendatory provisions of section 22 of the Workmen's 
Compensation Act, further limiting the right of employers within the Workmen's 
Compensation Law to pay compensation direct to their injured employes to those 
"who do not desire to insure the payment thereof or indemnify themselves 
against loss sustained, by the direct payment thereof," the legislature intendet] 
the same to apply to employers who at the ti1ne of its enactment were payin&; 
compensation direct under the provisions of this section, as well as to those who 
might thereafter elect to do so. 

No employer within the Workmen's Compensation Act has the right of 
paying compensation direct to his injured employes, or to the dependents of those 
who may be killea, unless as a conrLition to such right he does not any lon;gen 
carry indemnity insurance, ana this without reference to whether such in
demnity insurance was procured by the employer before or since the legislation 
above noted. 

CoLUl\IBus, OHIO, November, 10, 1917, 

lndustTial Commission of Ohio, Columbus, Ohio. 

GEXTLEJ\IEX:-This department is in receipt of a communication from you in 
which you advise that self-insuring risks, so-called, who have re-insured are 
asking whether they will be able to mature their contracts with liability in
surance companies, or whether their contracts with these companies auto
matically terminated as of the date House Bill No. 1 (107 Ohio Laws, 7) went 
into effect, and you ask my opinion upon this question. 

In consideration of the question submitted by you I do not deem it necessary 
to discuss or even to note to any considerable extent the provisions of the work
men's compensation act, and in this connection I will note only a few of the 
provisions of said act having more or less immediate relation to the considera
tions suggested by your question. 

With respect to the question at hand it may be noted that sections 13 and 
14 of the act, by the second subdivision thereof respectively, define the term 
"employer" on the one hand and the terms "employe," "workman'' and "opera
tive" on the other. 

Section 22 of the act requires that except as therein provided all employers 
shall contribute to the state insurance fund provided for in the act by the pay
ment of premiums thereto and by way of exception to this general require
ment permits certain qualified employers under the rules and regulations of 
your board to pay compensation direct to their injured employes or to the 
dependents of such as may be killed, and also in such case to pay direct for 
such medical, surgical and hospital services and funeral expenses as may be 
incurred. 

Section 23 of the act provides that except as otherwise provided in the act 
employers who comply with the provisions of section 22 shall be exempt from 
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civil liability by reason of the injury or death of an employe, while by way of 
exception to the gEneral provisions of section 23, section 29 provides. that an 
employer complying with the provisions of section 22 shall nevertheless be 
liable civilly to the action of an injured employe or to the legal representatives 
of an employe who may be killed if the injury to the employe arises from 
the wilful act of the employer or any of such employer's officers or agents, or 
arises from the failure of such employer or any of such employer's officers or 
agents to comply with any lawful requirement for the protection of the lives 
and safety of employes. 

Section 54 of the workmen's compensation act, the same being Section 1465-
101 G. C., before repealed provided as folows: 

"All contracts or agreements entered into by any employer, the 
purpose of which is to indemnify him from loss or damage on account 
·of the injury of such employe by accidental means or on account of the 
negligence of such Employer or such employer's officer, agent or servant, 
shall be absolutely void, unless such contract or agreement shall 
specifically provide for the payment to such injured employe of such 
amounts for medical, nurse and hospital services and medicines, and 
such compensation as is provided by this act for injured employes; 
and in the event of death shall pay such amounts as are herein pro
vided for funeral expenses and for compensation to the dependents of 
those partially dependent upon such employe; and no such contract 
shall agree, or be construed to agree, to indemnify such employer, other 
than hereinbefore designated, for any civil liability for which he may 
be liable on account of the injury to his employe by the wilful act of 
such employer, or any of such employer's officers or agents, or the 
failure of such employer, his officers or agents, to observe any lawful 
requirement for the safety of employes." 

The provisions of this section were considered and construed by the 
supreme court in the case of State ex rei. Turner, Attorney-general, against 
the Employers' Liability Assurance Company, Ltd., of London, said case being 
No. 15089 on the docket of said court. The supreme court in this case held 
that section 54 of the workmen's compensation act did not repeal by im
plication section 9510 G. C. which, in general terms, among other things, au
thorizes the incorporation of liability insurance companies, but did bold that 
said section 54 had the effect of defining, limiting and declaring the nature 
and extent of the contract of indemnity that might be written by a liability 
insurance company in favor of employers who employ more than five employes. 
The court held that section 54 in various phases thereof affected contracts of 
indemnity drawn in favor of all classes of employers coming within the scope 
of the workmen's compensation act, including as well those who in one way 
or the other complied with section 22 of the act and those failing to comply 
with the act at all. As to the latter the court held that the effect of sec
tion 54 was to forbid contracts of indemnity to be written at all in favor of 
such employers indemnifying them against civil liability on account of injuries 
to employes by accidental means or on account of the negligence of such em
ployer, his officers, agents or servants, whether such negligence be that of a 
wilful act or failure to comply with lawful requirements for the safety of em
ployes or otherwise. As to employers electing and permitted to pay compensa· 
tion direct to their injured employes or to the dependents of those killed, the 
supreme court held that contracts of indemnity in favor of such employers 
were required to contain a specific provision as a part of its terms for the pay-
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ment to such injured employe "all such amounts for medical, nurse and hospital 
services and medicines and such compensation as is provided by the act ot 
which this section is a part for injured em:Ployes, and in the event of death shall 
pay such amounts as provided by said act for funeral expenses and for com
pensation to the dependents of those partially dependent upon such employe." 
With respect to both classes of employers complying with the provisions of section 
22 the court held that said section 54 had the effect of forbidding any agreement 
in contracts of indemnity in favor of such employers indemnifying such 
employers for civil liability on acount of injuries to such employEs by wil· 
ful act of the employer or of the employer's officers or agents, or the 
failure of such employer, his officer or agents, to observe any law
ful requirements for the safety of employes; but that as to such employers 
this inhibition in the contract of indemnity has application only to cases where 
the injured employe does not elect to receive as compensation for his injury the 
judgment or award of the Industrial Commission sitting as a board of awards or 
from the employer direct, but elects to and exercises the right to enforce his 
cause of action in the courts against his employer. 

The decision of the court in the above case was handed down on the thirty
first day of January, 1917, and the judgment indicated was one ousting liability 
insurance companies from the exercise of the franchise of writing indemnity 
insurance policies to employers other than such as were consistent with the 
provisions of said section 54 as construed hy the supreme court. The court 
in its decision .made an order suspending the operation of the ouster for one 
hundred days ln order to permit liability insurance companies to conform 
their policies to the court's decision, and I assume, of course, that your inquiry 
has reference to the ,effect of the act mentioned by you on existing and out
standing contracts of liability insurance, which in their terms comport with 
the decision of the supreme court in the case just noted. 

The act to which1 you allude is one amending section 54 of the workmen's 
compensation act (section 1465-101 G. C.) passed February 15, 1917, and reads 
in full as follows: 

"AN ACT 

To amend section 1465-101 of the General Code of Ohio, making 
void contracts indemnifying employers against loss or liability for 
the payment of workinen's compensation, and agreements to pay such 
compensation, and making void contracts which indemnify the em
ployer against damages when injury, disease or death arises from 
failure of employer to comply with lawful requirements for the pro
tection of the lives, health and safety of employes, or When the same 
is occasioned by the wilful act of the employer or any of his officers 
or agents; prohibiting the issuance of licenses to enter into such 
contracts; and to repeal original section 1465-101 of the General Code 
of Ohio. 

Be it enactea by the general assembly of the state of Ohio: 

Section 1. That section 1465-101 of the General Code of Ohlo 
be so amended to read as follows: 

Sec. 1465-101. All contracts and agreements shall be absolutely 
void and of no effect which undertake to indemnify or insure an em
ployer against loss or liability for the payment of compensation to work· 
men or their dependents, for death, injury or occupational disease 
occasioned in the course of such workmen's employment, or which 
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provide that the insurer shall pay such compensation, or which indem
nify the employer against damages when the injury disease or death 
arises from the failure to comply with any lawful requirement for the 
protection of the lives, health and safety of employes, or when the 
same is occasioned by the wilful act of the employer or any of his 
officers or agents, or by which it is agreed that the insurer shall pay 
any such damages. No license or authority to enter into any such 
agreements or issue any such policies of insurance shall be granted 
or issued by any public authority. 

Section 2. That original section 1465-101 of the General Code 
be and the same is hereby repealed." 

In consideration of the question made by you it will be necessary to note 
also the amendatory provisions of section 22 of the workmen's compensation 
law, (sec. 1465-69 G. C.) enacted by house bill No. 506, passed March 20, 1917. 
As previously noted herein, section 22 of the workmen's compensation law 
requires that, except as therein provided, all employers shall contribute to 
the state insurance fund provided for in the act, by the payment of premiums 
thereto, and by way of exception to the general requirement permits certain 
qualified employers under the rules and regulations of your board to pay com
pensation direct to their injured employes or to dependents of such as 
may be killed, and also in such case to pay direct for such medical, surgical, 
hospital and funeral expenses as may be incurred. 

Prior to, the amendment of said section 22 of the workmen's compensation 
act by the act of March 20, 1917, three conditions precedent were required 
to exist before the Industrial Commission by a finding of facts could authorize 
an employer within the workmen's compensation law to pay compensation 
direct: 

(1) That the applicant is of sufficient financial ability or credit to render 
certain the payment of compensation to injured employes or to the dependents ot 
killed employes, and the furnishing of medical, surgical, hospital arid nursing ex
penses and medicines, and funeral expens:s to or greater than is provided for in 
section 31 to 42 of the workmen's compensation law. 

(2) That such employer give such bond or security as the Industrial 
Commission may require to _secure to such injured employe or to the depen
dents of such employes as may be killed, the payment of compensation and 
expenses provided for. 

(3) In addition to these, such employer was required to pay into the 
state fund the five percentum required from all employers to be credited to the 
surplus fund. 

By the amEndment of section 22 of the act above noted, the right to pay 
compensation direct was further limited to employers. 

"Who do not· desire to insure the payment thereof or indemnify 
themselves against loss sustained by the direct payment thereof." 

and the question for consideration is as to the effect of this amendatory pro
vision of section 22 of the workmen's compensation law, as Well as of House 
Bill No. 1, upon existing and outstanding indemnity contracts written in favor 
of employers complying with the provisions of section 22 . of the workmen's 
compensation law before the enactment of the legislation above noted, and 
upon the status of such employers in their relation to the workmen's compen
sation law. 

The question thus presented depends, of course, primarily upon the intent 
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of the legislature in the enactment of the statutory. provisions above noted. 
That is, whether in the enactment of said provisions the legislature intended 
them to apply to contracts of indemnity and relations then in force, or to 
be prospective only, operating only on contracts thereafter e~tered into and 
relations thereafter created by emJ)loyers electing to pay compensation direct 
under section 22 of the workmen's compensation act as amended. 

It is recognized that the general rule of statutory construction applicable 
to questions of this kind is that, excepting in the case of remedial statutes 
and those which relate to procedure in court, an act of the legislature will 
not be so construed as to make it operate retrospectively unless the legisla
ture has explicitly declared its intention that it should so operate, or unless 
such intention appears by necessary implication from the nature and language 
of the act. It is a still more cardinal rule, however, that the intent of the 
legislature in the enactment of a statute is to be soug~t ,for primarily in 
the. language used in the enactment of the statute. 

Looking to the provisions of house bill No. 1 as enacted, it is obvious that 
the words "all contracts and agreements" as used in said section might mean 
·au contracts and agreements made before the enactment of the law, as well 
as those made afterwards; and looking to the provisions of this act as a whole, 
when read in connection with its title and keeping in view the obvious pur
pose that was sought to be subserved in the enactment of this statute, I am 
constrained to the view that in the enactment of this statute the legislature 
intended its provisions to have the effect of avoiding existing contracts of 
indemnity,, as well as those that might be entered into thereafter. 

In the case of P. B. & W. Railroad Co. v. Schubert, 224 U. S., 603, the 
court had under consideration the provisions of section 5 of the Employers' 
Liability Act of April 22, 1908. The section there under consideration pro
vided as follows: 

"That any contract, rule, regulation, or device whatsoever, the pur
pose or intent of which shall be to enable any common carrier to ex
empt itself from any liability created by this act, shall to that extent 
be void; Providea, That in any action brought against any such 
common carrier under or by virtue of any of the provisions of this 
act, such common carrier may set off therein ,any sum it has con
tributed or paid to any insurance, relief, benefit, or indemnity that may 
have been paid to the injured employe or the person entitled thereto 
on account of the injury or death for which said action was brought.'' 

The court, holding that the provisions of this section were a means for 
the enforcement of the regulations prescribed by the employers' liability act of 
which said section is a part had no difficulty in reaching the conclusion that 
the provisions of said section were intended to apply as well to existing as 
to future contracts of the. character described therein; and I am constrained to 
the view that looking to the manifest purpose of the legislature in the enactment 
of house bill No. 1 and the amendatory provisions of section 22, it may with 
as much reason .be concluded that the legislature intended to apply it to ex
isting contracts and relations. 

In citing the above case I ,realize that congress in the enactment of laws 
is not limited by the same constitutional provisions limiting the legislature 
of this state in the enactment of laws. Nevertheless, with respect to federal 
legislation as well as that of a state, the rule of construction applies that such 
legislation is to be given a prospective operation only unless the contrary intent 
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clearly appears, and, in my view, ttJ,e decision of the supreme court in the case 
just cited with respect to the construction of the statutory language before 
it in said 'case is both significant and persuasive with respect to the intention 
of the legislature in the enactment of house bill No. 1. 

The conclusion reached by me with respect to the intent, purpose and effect 
of house bill No. 1 suggests, of course, the question of the constitutionality 
of said act, in view of the provisions of section 10, article I of the federal 
constitution and of section 28, article II of the state constitution. With respect 
to this question I must observe that ordinarily it is not within the province 
of this department to consider questions touching the constitutionality of 
statutes, and it is only in exceptional cases that this department ventures to 
do anything of this kind. I see no reason for departing from this policy in 
the instant case. However, in this connection I can not forbear to note that 
if the enactment of house bill No. 1 as a part of the workmen's compensa
tion law of this state is to be considered as a legitimate exercise of the 
police power there is authority for upholding the constitutionality of its pro
visions, although they may effect existing contracts or other vested rights. 

Ruling Case Law, 6, 305; 347. 
Manigault v. Spring, 199 U. S., 473. 
Hudson Walter Co. v. McCarter, 209 U. S., 349, 357. 
Commonwealth v. Sherman Mfg. Co. 189 Mass., 76. 
State v. K. M. P. R. R. Co. 99 Tex., 16. 
Shields v. Clifton Hill Land Co., 94 Tenn., 129-148. 
Washington v. Atlantic C. L. Ry. Co., 136 Ga., 138. 
State ex rei. v. Seattle, 73 Wash., 396, 402. 
State ex rei. v. District Court, 128 Minn., 221. 

The amendatory provisions of section 22 of the workmen's compensation Jaw 
were obviously enacted for the purpose of effectuating the same purpose dis
closed in the enactment of house bill No. 1. and the same considerations that 
lead me to the conclusion that the legislature in the enactment of house bill 
No. 1 intended the same to apply to existing contracts require me to hold that 
in the enactment of the amendatory provisions of section 22 the legislature 
intended the same to apply to employers who, at the time of its enactment, 
were paying compensation direct und€r the provisions of this section, as well 
as to those who might thereafter elect to do so. Now even if a consideration of 
the constitutional provisions above noted should require us to hold either that 
house bill No. 1 is unconstitutional, or that it is limited in its operation to con
tracts of indemnity thereafter entered into, it is obvious that these considera
tions have no application with respect to the effect and operation of the amen-· 
datory provisions of section 22 of the workmen's compensation law above 
noted. 

WhEn an employer elects and qualifies to pay compensation direct under 
tl;].e provisions of said section he enters into no contract with the state 
or the industrial commission with respect to such right or privilege, as we 
may choose to term it, and without impairing such right or privilege of the 
employer, it would be perfectly competent for the legislature to wholly abrogate 
such right or privilege by a repeal of the provisions of section 22 of the 
workmen's compensation act awarding such right or privilege; or, as was 
done in the case at hand, it was competent for the legislature to impose an 
additional condition upon the right or privilege of an employer to pay com
pensation direct under said section, and this without violating any right of 
such employer protected by the constitutional provisions above noted. 
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It follows, therefore, that even if it should be held that any contract of 
indemnity insurance carried by an employer paying compensation direct under 
section 22 at the time house bill No. 1 went into effect is valid and subsisting, 
notwithstanding the provisions of said act; nevertheless, under the amendatory 
provisions of section 22 of the workmen's compensation act, if such employer 
still desires to carry such indemnity insurance he must be denied the right 
of paying compensation direct to his injured employes or to the dependents of 
such as may be killed, and is required to comply with the provisions of said 
section by paying premiums into the state insurance fund for the protection 
of his employes and their dependents. 

If we are required to view the provisions of house bill No. 1 as prospective 
in operation only, their effect is, of course, to avoid contracts of indemnity 
insurance entered into after said act went into effect; and in this connec
tion I may say that I am not convinced that liability insurance contracts in 
which provision is made for the payment of premiums from year to year, or 
other stated intervals, can be kept in force and effect by the payment and 
acceptance of premiums after said act became effective. 

With respect to life insurance contracts, the weight of authority supports 
the view that in such contracts where the premium is to be paid from year to 
year, or other stated intervals, the contract is to be considered as an entire one 
rather than as a contract from year to year or other stated intervals pro
vided for premium payments. In other words, a life insurance contract is 
considered to be an entire one of assurance for life, and the payment of 
premiums after the first is not a condition precedent but a condition sub· 
sequent. 

In applying this principle of construction to contracts of life insurance 
the courts recognize that such contracts are sui generis, and I am not aware 
that the principle bas been applied in its integrity to insurance contracts other 
than those of life insurance. At any rate, it is clear that much of the 
reasoning of the majority opinion of the court in the leading case of New York 
Life Insurance Co. v. Statham, 93 U. S. 24, where this principle of construc
tion was applied to a life insurance contract, failed of application to contracts 
of insurance other than life. 

With respect to contracts of insurance of the kinds here in question, I 
am inclined to the view that where all the terms thereof indicate that sub· 
sequent premiums are to be paid by the assured as a condition of continuous 
protection from year to year or other period of time indicated by the times 
of premium payments, such contracts would not be considered as entire con· 
tracts within the principle above noted with respect to life insurance contracts, 
but would be considered to be contracts from year to year or other specified 
intervals of time, and this whether said insurance contracts in the first instance 
were for a designated period of time or were indefinite as to duration. 

See Bryant v. Bonding Company, 77 0. S., 90. 

It is manifest that contracts of this kind covering employers liability in· 
surance could not be renewed by premium payments after bouse bill No. 1 
went into effect, as such renewal would in legal contemplation be considered a 
new contract. 

Making specific answer to your inquiry, I am of the opinion that the 
effect of house bill No. 1 is to avoid contracts of indemnity insurance carried 
by employers paying compensation direct under section 22 at the time said 
bouse bill No. 1 went into effect. In any event, I am of the opinion that 
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by reason of the amendatory provisions of said section 22 of the workmen's 
compensation act no employer has the right of paying compensation direct 
to his injured employes, or to the dependents of those who may be liilled, 
since said amendatory provisions went i~to effect, unless as a condition to 
such right he does not any longer carry indemnity insurance and this without 
reference to whether such indemnity insurance was procured by the employer 
before or since the legislation considered in this opinion. 

775. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

LIFE INSURANCE POLICY-HOW TAXABLE-INTEREST OF BENEFICIARY 
IN MATURED POLICY DETER~HNED. 

The interest of the beneficiary in a lite insurance policy which has ma
tured by the death of the insured is to the amount remaining unpaid thcreoni 
taxable as a credit, whether such amount be payable in installments in! Cl) 

specifiecl number or during the life of the beneficiary, or in a lump sum at 
the option of the beneficiary. If such arnount be payable in installments at 
stated periods, the sarne should be taxable at the sum which the beneficiary 
at the time of listing same believes the same to be worth, as provided b1f 
section 5388 G. C. 

CoLU:Mnus, Onro, November 12, 1917. 

The Tax Cornmission of Ohio, Columbus, Ohio. 

GEXTLE::IIEX:-I am in receipt of your communication in which you ask 
my opinion on the following statement of facts: 

"Insurance companiEs issue both limited payment and. straight 
life policies containing what is known as an 'income provision.' That 
is to say, a provision that the beneficiary upon the death of the in
sured or the maturity of the policy may elect to receive the insurance in 
installments, annual or otherwise, either a specified number or during 
the life of the beneficiary, also a provision that the insured may deter
mine the number of installments with no option by the beneficiary. 
Is the beneficiary after the death of the insured or the maturity of 
the policy required to pay taxes upon his interest in such a policy 
as a credit, annuity or otherwise, first, if there is no option by the 
beneficiary, whether payable in a specifiEd number of installments or 
during the life of the beneficiary; second, if the beneficiary has an 
option to receive the remaining unpaid installments at any time when 
an installment is due?" 

The answer to the question submitted by you depends upon whether or not 
the legislature has made provision by statute for the taxation of the particular 
interests mentioned in your communication. Whatever taxing power is possessed 
by the legislature is so possessed as a part of the legislative power granted 
to it by section 1 of Article II of the state constitution. Section 2 of article 
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XII of the state constitution provides that laws shall be passed taxing by 
uniform rule all moneys, credits, investments in bonds, stocks, joint stock 
companies, or otherwise, and also all real and personal property according 
to its true value in money, except such particular property therein specifically 
exempted or which may be specifically exempted by the legislature, pursuant 
to the authority of said constitutional provision. Section 2 of article XII ot 
the state constitution is essentially but a limitation upon the general taxing 
power granted by section 1 of article II of the constitution, and even in so 
far as the provisions of the former section of the constitution may be considered 
a mandate or declaration of intention that all property other than that speci
fically exempted shall be taxed, it still must be held, with respect to this 
section of the constitution, that its provisions with respect to taxation of 
property are not self executing, and in order to ascertain whether any par
ticular property or interest therein is taxable, it must be ascertained whether 
or not statutory provision has been made for the taxation of the same. 

Section 5328 General Code provides as follows: 

"All real or personal property in this state, belonging to indivi
duals or corporations, and all moneys, credits, investments in bonds, 
stocks, or otherwise, of persons residing in this state, shall be subject 
to taxation, except only such property as may be expressly exempted 
therefrom. Such property, nioneys, credits, and investments shall 
be entered on the list of taxable property as prescribed in this title." 

The provision of this section, however, must be read in connection with 
those of section 5321 to 5327, inclusive, of the General Code, which define the 
particular species or kinds of property subject to taxation, and unless the 
given property or interest therein is comprised within some one or more of said 
definative sections, no authority e:llists for the taxation of the same. 

In the case of The State Board of Tax Commissioners v. Holliday, 150 
Ind., 216, it was held by a divided court that paid up nonforfeitable and partly 
paid up life insurance policiEs are not subject to taxation in the hands of 
persons insured for the reason that there was not, as held by the court, any 
statute providing any regulation for or any manner assessing or valuing such 
policies; and in an opinion of roy predecessor, Hon Timothy S. Hogan, found 
in vol. 1 of the Attorney-General's reports for 1912, at page 590, it was held 
that a policy-holder's interest in an ordinary life insurance policy or in a 
limited term policy, which said interest consists merely of a right to a cash 
payment upon the surrender thereof, is not taxable, whether such policy be 
paid up or not, and this for the reason, as held in said opinion, on a con
sideration of the above mentioned and other sections of the General Code, that 
no statutory provision has been made for the taxation of such insurance 
policies. In the case supposed by you, however, the insurance policy has been 
matured by the death of the insured and the beneficiary has a present vested 
interest in the money to be paid on the same, and whether the amount un
paid thereon is to be paid in installments of a specified number or during the 
life of the beneficiary or in a lump sum at the option of the beneficiary, I 
see no reason why the amount remaining unpaid cannot be taxed to the 
beneficiary of the policy as a credit under the provisions of section 5327 ot 
the General Code, the same, as a claim or demand, to be taxed as its true 
value in money as therein provided, or, if the same be payable in install
ments at stated periods, the same should be taxed at the sum which the 
beneficiary at the time of listing same believes them to be worth, as pro
vided in section 5388 General Code. 
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I am therefore of the opinion that the interest of the beneficiary of a 
matured life insurance policy, as in the case supposed by you, is taxable in 
the manner above mentioned .. 

776. 

Very truly yours, 
JosEPrr McGHEE, 

Attorney-G_eneral. 

BOND ISSUE-UNDER SECTION 1259 G. C., QUESTION MUST BE SUB· 
MITTED AT REGULAR ELECTION. 

The question of issuing bonds under section 1259 G. C. (107 0. L. 185) can 
not be submitted at a special election, but must be submitted. at a regular election 
in such municipality. 

CoLu::.mus, Orr10, Novmber 12, 1917. 

Bureau ot Inspection and Supervision of Public Offices, Columbus, Ohio. 

· GEXTLE::IIEX :-Under date of October 31, 1917, you request a written opinion 
on the following matter: 

"We are calling your attention to section 1259 G. C., as amended 
107 0. L. 185, providing that the issuance of bonds shall be submitted 
to a vote of the electors. We are also calling your attention to sec
tion 4840 G. C., relative to special elections. 

Question. In a case wherein the officers of a municipality are 
under orders from the state board of health to remedy a dangerous 
condition to the public health by reason of imperfect water supply, 
and such improvement involves the expenditure of money which is 
not on hand, and it is decided by the municipal council to issue bonds 
under authority of section 1259 G. C., may a vote of the people on 
such bond issue only be held at a general election, or may the question 
be submitted at a special election called for such purpose?" 
Section 1259 G. C., as amended in 107 0. L. 185, reads as follows: 

"Each municipal council, department or officer having jurisdic
tion to provide for the raising of revenues by tax levies, sale of bonds 
or otherwise, shall take all steps necessary to secure the funds for 
any such purpose or purposes. The council of a municipality, by an 
affirmative vote of not less than two-thirds of the members elected 
or appointed thereto, by ordinance shall issue and sell bonds in such 
amounts and denominations, for such period of time, and at such rate 
of interest, not exceeding six per. cent. per annum, as said council 
shall determine and in the manner provided by law, in order to provide 
the funds necessary and proper to carry out and perform all of the 
conditions of said finding and order and to make and install any or 
all of the improvements and changes herein provided, and the question 
of the issuance and sale of said bonds shall be submitted to a vote 
of the electors * • • 
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Said section 1259, above quoted, which is and was the section providing 
for the manner of raising funds to carry out the orders of the state board of 
health, prior to the amendment in 107 0. L. 185 containing the following: 

"* * * The question of the issuance of such bonds shall not be 
required to be submitted to a vote." 

In the amended section the legislature specifically requires that: 

"* * * the question of the issuance of sale of said bonds shall 
be submitted to a vote of the electors * * * 

And in this section there is no provision as to what election, or whether 
general or special. 

Section 4840 G. C. provides: 

"Unless a statute providing for the submission of a question to 
the voters of a county, township, city or village provides for the calling 
of a special election for that purpose, no special election shall be so 
called. The question so to be voted upon shall be submitted at a 
regular election in such county, township, city or village, and notice 
that such question is to be voted upon shall be embodied in the 
proclamation for such election." 

The language of this section is too plain to need interpretation. Unless 
a particular statute, which provides for the subJ?ission of the question to 
the voters, also provides for the calling of a special election for that purpose, 
no special election shall be called and the question must be submitted at 
a regular election. 

In opinion No. 563, under date of August 27, 1917, given to the State 
Board of Health, Columbus, 0., I was called upon to construe scetion 1259 
G. C., as amended by H. B. No. 262, supra, and at pages 11 and 12 of the opinion 
used the following language: 

"My conclusion ·with respect to your first question is, then, that 
the election to be held under section 1259 G. C., as amended (107 0. L. 
185), must be held on the day of holding the regular November 
election. This means that there is opportunity to vote upon such 
a question only once in every two years, except in charter cities where 
the frequency with which there may be an opportunity to vote upon 
the question may be determined by the frequency with which municipal 
elections may be held under the charter. 

It might be argued that section 4740 G. C. authorizes the sub
mission of a question at any regular election. I should like to bring 
myself to this conclusion for the purposes of your inquiry, but I can 
not do so. The election must be an election 'in such city or village,' 
and notice of it must under section 4740 G. C. 'be embodied in 
the proclamation for such election.' 

The only occasion upon which the proclamation for a regular 
election in a city or village is authorized or required, is when there 
is to be an election 'for municipal officers' (section 4837 G. C.). The 
proclamations for general elections are to be made by the sheriff 
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under section 4827, and such proclamations are to be made 'throughout 
the county. 

Reading aU the statutes together, it seems clear to me that section 
4840 G. C. does not apply to any regular election, but only to an 
election for which a proclamation, addressed to the electors of the 
particular subdivision who are to vote on the question, is to be issued." 

It is therefore my opinion that the question of issuing bonds under 
section 1259 G. C. (107 0. L. 185) can not be submitted a1 a special election, 
but must be submitted at a regular election in such municipality. 

777. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MINOR- WHOSE EMPLOYMENT IS UNLA WFU~NOT WITHIN PURVIEW 
WORKMEN'S COMPENSATION LAW. 

A minor child whose employment is unlawful is not within the purview 
of the workmen's" compensation law of this state, ana the industrial com
mission of Ohio may not legally make an award to the parents as dependents 
of such minor child by reason of the death of such child. from an injury sus
tained in the course of such unlawful employment, although the employer· has 
otherwise complied with the provisions of the workmen's compensation law. 

CoLUJimus OHIO, November 13, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE:~IE:X :-I am in receipt of a letter from you under date of October 
26, 1917, in which you ask for an opinion on the questions indicated therein 
as follows: 

"Under date of June 24, 1917, Quinton P. Fuerst died as a result 
of injuries sustained while in the employ of The Harrington Electric 
Company, Caxton Building, Cleveland, Ohio. Claim for an award from 
the state insurance fund has been filed by the parents of the deceased. 
The evidence on file in this case establishes that the age of deceased 
at the time of his death was 13 years and 8 months. 

The commission desires your opinion as to whether the fact that 
deceased was under the age which would lawfully permit him to be em
ployed in the employment at which he was engaged at the time of 
his death is sufficient to prevent the commission from making an 
award, under the provisions of the workmen's compensation act, in 
view· of section 1465-93 and section 1465-61 of the General Code. 

Your attention is directed to the fact that deceased, prior to enter
ing the employ of the above named employer, had been· attending 

4-Vol. III-A. G. 
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school, and that the injury causing death was sustained during the 
the vacation period. It was the intention of the deceased, according 
to the evidence, to return to school at the end of the vacation period." 

Section 1465-72 General Code provides that the state liability board ot 
awards shall disburse the state insurance fund to such employes of employers as 
have paid into said fund premiums applicable to the classes to Which they 
belong who have been injured in the course of their employment wheresoever 
such injury has occured, and which has not been purposely self-inflicted, or 
to their dependents in case death has ensued. 

Section 1465-61 General Code, in so far as material to the question at 
hand, provides that the terms "employe," "workmen" and "operative," as used 
in the workmen's compensation law, shall be construed to mean: 

"every person in the service of any person, firm or private corpora
tion, including any public service corporation employing five or more 
workmen or operatives regularly in the same business, or in or about the 
same establishment under any contract of hire, express or implied, oral 
or Written, including aliens, and also including minors who are legally 
permitted to work for hire under the laws of the state, but not including 
any person whose employment is but casual or not in the usual course of 
trade, business, profession or occupation of his employer." 

Section 1465-93 General Code provides as follows: 

"A minor working at an age legally permitted under the laws of 
this state, shall be deemed sui juris for the purpose of this act, and 
no other person shall have any cause of action or right to compensation 
for an injury to such minor workman, but in the event of the award 
of a lump sum of compensation to such minor employe, such sum 
shall be paid only to the legally appointed guardian of such minor." 

In the case of Walter Kutz, a minor, etc., v. the Acklin Stamping Company, 
27 C. C., N. S., 273, decided by the court of appeals of Lucas county, it was 
held that a minor unlawfully employed while under sixteen years of age is not 
'within the contemplation of the workmen's compensation law, and that an 
employer giving employment to a minor not legally permitted to work is 
amenable to all the other statutes of the state affecting employment in case 
of injury to such minor, notwithstanding the employer has complied with 
the terms of the workmen's compensation law. 

In the case just cited the plaintiff, a boy between the age of fifteen and 
sixteen years, was injured by an unprotected ventilating fan in the course of 
his employment as an assistant on a stamping machine. The court held the 
employment of the plaintiff to be unlawful by reason of the fact that the 
employer had not procured the age and school certificate provided for by 
sections 12994, 7765 and 7766 of the General Code. The injury to the plain
tiff occurred in the month of May, a time when presumably the public schools 
were in session, although this phase of the question is one which does not 
seem to have engaged the attention of the court. 

On account of the age of the boy mentioned in your communication, as 
well as by reason of the fact that his employment and injury occurred during 
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the school vacation, I assume that no question with respect to the matter of 
the procurement of an age and schooling certificate arose in this case. On 
the contrary, I assume that the unlawfulness of young Fuerst's employment 
at the time of his injury and death arose by reason of the provisions of section 
12993 General Code, which reads as follows: 

"No male child under fifteen years or female child under sixteen 
years of age shall be employed, permitted or suffered to work in, about 
or in connection with any (1) mill, (2) factory, (3) workshop, (4) mer· 
cantile or mechanical establishments, (5) tenement house, manufactory 
or workshop, (6) store, (7) office, (8) office building, (9) resturant, 
(10) boarding-house, (11) bakery, (12) barber-shop, (13) hotel, (14) a
partment house, (15) bootblack stand or establishment, (16) public sta
ble, (17) garage, (18) laundry, (19) place 01 amusement, (20) club, 
(21) or as a driver, (22) or in any brick or lumber yard, (23) or in 
the construction or repair of buildings, (24) or in distribution, trans
mission or sale of merchandise, ( 25) nor any boy under fifteen or 
fem'ale under twenty-one years in the transmission of messages. 

It shall be unlawful for any person, firm or corporation to employ, 
permit or suffer to work any child under fifteen years of age in any 
business whatever during any of the hours when the public schools 
of the district in which the child resides are in session." 

Other than as is indicated by the name of the concern you do not advise 
as to the character of the business of The Harrington Electric Company, but 
with respect to this I assume from your communication that you found that 
the company's business and the work done by this boy came within one or 
more of the classes of work and employment which by the terms of this sec
tion are interdicted at all times to male children under the age of fifteen 
years. 

Your precise question is whether or not the fact that young Fuerst was so 
unlawfully employed at the time of his injury and death legally prevents your 
commission from making an award of compensation or benefit to the parents 
of this boy by reason of his injury or death. I am of the opinion that 
such is the case. 

Under the provisions of section 1465·61 General Code, above noted, it is 
only minors who are legally permitted to work for hire who are included 
within the term "employe," "workman" or "operative," as used in the work
men's compensation law, and it is only to employes or to their dependents 
in case of injury resulting in death that compensation or benefit can be 
paid under this act. 

The ·workmen's compensation laws of the states of Minnesota and Wisconsin 
have provisions touching the status of minors as employes under said laws 
quite identical to those of section 1465·61 General Code. 

In the case of Westerlund v. Kettle River Company, decided by the supreme 
court of Minnesota on May 18, 1917, and reported in 162 N. W., 680, the court, 
referring to such a provision in the workmen's compensation law of that 
state, says: 

"The section of the compensation statutes referred to provides 
that the term 'employe' shall include, among others, 'minors who are 
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legally permitted to work under the laws of the state'. We are sat
isfied that this language will permit of no construction other than as 
stated in Pattee v. Noyes, 133 Minn., 109, 157 N. W., 995, namely, that 
the legislature intended thereby to exclude from the act minors whose 
employment is prohibited by law. This is made too clear for contro
versy when viewed in the light of the legal rights of minors in 
this state, and of our statutes affecting such rights, known as 'child labor 
laws.' In the absence of legislation to the contrary, all minors may 
lawfully engage in such employments or work as their age and capacity 
fit them, and in this respect are 'legally permitted' to work, though 
their contracts, except as to necessities, are voidable at their election. 

In fact, we have no statute expressly permitting the employment of 
minors, and the use of the words 'legally permitted to work''was not in
tended as a reference to permissive legislation. But we have statutes, 
and have had for many years, known as the child labor laws, by which 
the employment of minors of certain age is expressly prohibited in 
specified classes of employment deemed detrimental to their moral 
welfare and dangerous to their life or limb. And in making use of 
the language quoted it is apparent that the legislature intended to 
preserve the status of minors in respect to their employment in dan
gerous occupations, and to remove them from the compensation act 
when employed in violation of law. No other construction of the 
statute can be adopted that would not be in discord with our whole 
legislative policy upon the subject • • • 

In the case of Stetz v. F. Mayer Boot and Shoe Co., 163 Wis., 151, the 
court held that a minor under sixteen years of age who at the time of his 
employment and injury has ~ot obtained a written permit authorizing hls 
empToyment as required by the statutes of that state was not 

"legally permitted to work under the laws of the state" 

within the meaning of the provisions of the workmen's compensation law 
providing that the term "employe" as used therein shall include: 

"every person in the service of another under any contract of 
hire, express or implied, oral or written, including aliens and also 
including minors who are legally permitted to work under the laws 
of the state • • • ; " 

and hence that such minor was not an employe whose rights in respect to such 
injury were governed by the said law. 

It bas likewise been held in states whose workmen's compensation la·ws 
do not specifically define the statutes of minors that such minors illegally 
employed at the time of the injury are not within the purview of the workmen's 
compensation law. 

Hetzel, Jr., v. Wasson Piston Ring Co., 89 N. J. L., 201; Hillestad 
v. Industrial Ins .. Com, 80 Wash., 426; 

I note that in the case of Foth v. Macomber and Whyte Rope Company, 161 
Wis., 549, it was held that the words 
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"minors who are legally permitted to work under the laws of this state" 

used in defining the term "employe" in the workmen's compensation law of 
said state are not to be restricted so as to apply only to minors permitted to 
be employed in the precise work in which the accidental injury in question 
was sustained, but that such words are to be given a broad, comprehensive 
meaning so as to include all minors who are permitted under the laws of the 
state to work at any gainful ocupation under any circumstances. 

The decision of the court in this case was limited in the later case of 
Stetz v. F. Mayer Boot and Shoe Co., supra, and is not in accord with the other 
decisions noted in this opinion. In any event the decision of the court in 
the case of Foth v. Macomber and Whyte Rope Co. should be limited to the 
precise situation of facts and of the statutory law before the court at the 
time of this decision. At the time the workmen's compensation law of the 
state of Wisconsin was enacted it was provided by the statutes of that state 
that children of a certain tender age were not permitted to work at any 
gainful occupation; above that age they were divided into several classes-some 
were permitted to be employed to work under specified conditions and in 
specified occupations, and some were expressly prohibited from doing work 
that was considered to be extra hazardous-and the decision of the court was 
that any minor who is legally permitted to work at all in a gainful occupa
tion is to be regarded as competent to contract with respect to the subjec· 
tion of himself to the provisions of the workmen's compensation law, although 
his employment in the particular work at which he was injured was prohibited 
by law. ' 

It is obvious that the broad principle of construction announced by the 
supreme court of Wisconsin in this case cannot be applied in the state of 
Ohio without bringing aH minors who are able to labor within the purview 
of the ·workmen's compensation law, no matter how unlawful the employment 
of the minor at the time of his injury may be, for conceivably in this state 
every minor may be legally employed for hire in some gainful occupation at 
sometime or other. 

I am not disposed to follow the rule of construction adopted by the 
court in the case of Foth v, Macomber and Whyte Rope Company, supra; and 
and giving effect to the case of Kutz. etc. v. Acklin Stamping Company and 
other cases above noted, I think the test is whether the minor was legally 
employed in the particular work at the particular time when the injury was 
sustained, and applying this test to the finding made by you with respect to 
the employment of Quinton P. Fuerst, I am of the opinion as before indicated, 
that you have no legal right to make an award to his parents by reason of 
his death resulting from an injury sustained in said employment. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 
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778. 

STENOGRAPHERS- IN STATE EMPLOY MAY RECEIVE COMPENSATION 
FOR WORK DONE OUTSIDE OF TIME EMPLOYED BY STATE. 

Stenographers in the department of fish and game commission may lawfully 
receive compensation tor work done outside ot the time employed by the state 
and not interfering with their reg1tlar duties in said department. 

COLUMBUS OHIO, November 13, 1917. 

Board of Agriculture, Fish and Game Division, Columbus, Ohio. 

GENTLEM&...,:-I am in receipt of your communication of October 25, 
1917, wherein you request my opinion as follows: 

"We are enclosing a letter from J. T. H. Mitchell, 331 Madison 
Ave., New York City, in which they request a list of parties securing 
hunters' licenses in Ohio for the year 1917. 

Would it be lawful for the stenographers of this department to 
furnish these names by doing the work outside of the time employed 
by the state? Please let us have your opinion regarding the matter.'' 

The letter from J. T. H. Mitchell enclosed with your communication reads 
as follows: 

"I understand that the county officials at the end of each year 
send you a report giving the name and address of each individual 
who has taken out a license to hunt, during the said year. 

I should like very much to secure the names and addresses of 
the hunters to whom such licenses have been issued, arid would ask 
if it is possible to secure the same from your commission-also what 
the approximate cost would be per thousand for having these names 
compiled, if it is not against the law to give out this information. 

Possibly some one employed by you would like to make some extra 
money by furnishing us with the aforesaid list of hunters. 

About what time of the year would these records be complete 
for 1917? 

Thanking you in advance for your courtesy in replying, • • • ." 

Your question is: 

"Would it be lawful for the stenographers of this department 
to furnish these names by doing the work outside of the time employed 
by the state?" 

I take it, however, that what you wish to know is whether Qr not the 
stenographers of your department may lawfully receive compensation from 
Mr. J. T. H. Mitchell for work done on the list requested outside of the time 
employed by the state. I base this assumptiQn upon the implied offer in 
Mr. Mitchell's letter to pay for the work done on said list. 
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I can find no prohibition in the statutes against state employes engaging 
in other occupations that do not interfere with their regular duties and I can 
see no reason why the stenographers in your department should not receive 
compensation from Mr. Mitchell for work performed for ~lr. :Mitchell by 
them outside of the time employed by the state. 

My predecessor, in an opinion found in Vol. I, Opinions of the Attorney
General for the year 1915, at page 450, in passing upon the question of whether 
or not a person holding a position under the state may accept other employment, 
held as follows: 

"I find no reason for holding that the employment by the federal 
government is incompatible with the position of registrar of vital sta
tistics. Because the registrar is as you point out, compensated for his 
service to the state by his annual salary, he is not thereby precluded 
from pursuing any gainful occupation which will not interfere in any 
way with the discharge of his duties as registrar." 

I agree ·with the opinion of my predecessor, that a state employe is not 
precluded from pursuing any other occupation that does not interfere with 
his or her regular duties. Therefore in direct answer to your question I advise 
you that the stenographers in your department may work on the list requested 
by Mr. Mitchell when not engaged at their regular duties in your department 
and may lawfully receive compensation from Mr. Mitchell for said work. 

I am not advising upon the propriety of furnishing the list of names re
quested by Mr. Mitchell. 

Very truly yours, 

JosEPH McGHEE, 

.Attorney-General. 
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779. 

COUNTY AUDITOR-TO WHOM LIST PROVIDED FOR IN SECTION 
5607 SHOULD BE MAILED-WHEN PROPERTY HAS BEEN CON
VEYED TO. ANOTHER PERSON BEFORE TIME FOR MAILING 
SAID LIST. 

Where a change is made in the taxable v.aluation of real property standing on the 
ta3: duplicate in the name of a particular person as the owner thereof and such owner sells 
the same by deed of conveyance to another person, such deed being presented to the county 
auditor for transfer and filed with the county recorder for record before the time provided 
in section 5607 General Code at which the county auditor is required to mail a copy of the 
list showing all changes made in the assessment of real estate, such list should be mailed 
to the person to whose name such property has been transferred and not to the person in whose 
name the property stood at the time the tax duplicate for the11ear was made up. 

CoLUMBus, Omo, NovEMBER 13, 1917. 

HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 

DE..AR SIR:-As previously acknowledged, I am in receipt of a communication 
from you in which you ask my opinion on a question involved in the case of R. I. Gillmer 
v. J. C. Cratsley, county treasurer, et al., decided by the common pleas court of your 
county. With your communication you enclose a copy of the opinion of the court 
in this case. The question made is disclosed by your communication, which reads 
as follows: 

"Growing out of a re-valuat.ion which was made upon lands which for the 
year 1916 stood upon the auditor's duplicate in the name of Maria Heaton, but 
which were deeded to R. I. Gillmer, the transfer and the record of the same 
bei,ng made on April 26, 1916, the lands were given a new valuation for the 
year 1916, and the printed list containing the new valuation was sent to Maria 
Heaton and no notice was sent to R. I. Gillmer. 

The contention of Mr. Gillmer is, that under section 5607, notice should 
have been given to him, and for this reason the court of common pleas has en
joined the re-valuing of the property by the auditor and the collection of 
taxes under the new valuation for the year 1916. I am mailing herewith a copy 
of the opinion of the court rendered in the case. 

If we are to be bound by this opinion, it is incumbent upon the auditor 
to know the real owner at the time he sends out the printed list of the revalued 
real estate in any district. This places upon the auditor the burden of looking 
up each title on the records in the recorder's office before mailing out the 
list. 

I would like an opinion from you as to whether, under the present law, it 
is incumbent upon the auditor to mail the notice of revaluation to the person 
in whose name the title stands on the day that the notice goes out. Section 
5607 reads today as it did last year. However, section 5548-1, which pro
vides for preliminary notice that revaluation is to be made, permits the notice 
to be sent to 'the owner of such real estate, or the person in whose name 
the same stands charged on the duplicate.' 

Is there anything in our law which, in your opinion, permits the auditor 
to serve the notice upon the owner as shown on the tax duplicate for the 
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current year or can section 5607 be given the interpretation as to the word 
'owner,' which would include the owner appearing of record on the tax dupli
cate for the current year?" 

From your communication and the opinion of the court in the case above noted 
it appears that the reassessment of the real property in question was made in and for 
the year 1916, and from the opinion it appears that the effect of the reassessment 
was to increase the taxable valuation of the property from $28,550.00 to $41,300.00. 

Assuming that the provisions of section 59 of the Parrett-Whittemore Law (106 
0. L., 246-272), which was given General Code section 5607, apply to the change 
made in the assessment of this property, the court enjoined the county treasurer frorr 
collecting taxes on the i;ncreased valuation for the reason that the notice of the change 
in the assessment of the property was not given to Gillmer in the manner provided by 
said section. Said section 59 of the Parrett-Whittemore Act (s~ction 5607 G. C.) 
read as follows : 

"On or before the 15th day of July, annually, the county auditor shall 
cause to be printed a list showing all changes made in the assessment of any 
tract, lot or parcel of real.estate or improvement thereon or minerals or mineral 
rights therein and shall cause a copy of such lit;t to be mailed to each owner 
whose assessment has been changed, if known, and if not, then to his agent, 
if known." 

Looking to the provisions of section 60 of said act (section 5608 General Code) 
it appears that it is therein provided that the provisions of section 59 of the act shall 
not apply to the changes made in the assessments of real estate in the year 1916 nor 
in any fourth year thereafter. Section 60 of the Parrett-Whittemore Act, which 
is now section 5608 General Code, provides that on or before the first day of Septem
ber, 1916, and every fourth year thereafter the county auditor shall cause to be printed 
separate lists showing the assessment of all real estate ~ each ward in municipal cor
porations d,ivided into wards and in each townsh;p and municipal corporation not 
divided into wards. i;n each county. lt is further provided that such }it;ts shall be in 
such form and shall conta.in in detail such information as the tax commission of Ohio 
may prescribe, and that the county audi_tor shall cause a copy thereof to be mafled 
to each owner of the real estate in the ward, township or municpal corporation if known 
and if not known then to his agent, if known. Said section 60 of this act further pro
vides that in such years the county auditor shall not print and mail the lists provided for 
in the next preceding" section. 

I am informed by the tax commission 'that in some of the countie~ of the state 
there was a compliance with the provisions of section 60 of the Parrett-Whittemore 
Law in the yeiar 1916, while in other counties such was not the case. I am not advised 
as to what, if any, consideration the court gave to the provisions of sect~on 60 of the 
Parrett.-Whittemore Law in applying the provisions of section 59 of sa~d law to the con
troversy before it, nor in reachlng a decision on the merits of the case am I advised 
to what extent, if at all, the court considered the provisions of section 58 of the Parrett
Whittemore Law, which provides that when the board of revision has completed its 
work of equalizatipn and transmitted the statements and returns to him the county 
auditor shall give notice by advertisement in two newspapers of opposite politics 
published in and of general circulation throughout the county that the statemen~s 
and returns for the current year have been revised and valuations completed and are 
open for public inspection in his office and that complaints against valuations or assess
ments, excepting valuations fixed and assessments made by the tax commission of 
Ohio, will be heard by the county board of revision. • 
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In any event, I do not deem it to be within my province to express any opinion 
with respect to the correctness of the court's decision on the case before it. 

The provisions of section 59 of the Parrett-Whittemore Law (section 5607 G. C.) 
were repealed by the legislature by the act of March 21, 1917, and said section 5607 
was re-enacted to read as follows: (107 0. L., 35.) 

"On or before the 15th day of August, annually, the county auditor shall 
cause to be printed a list showing all changes made in the assessment of any 
tract, lot or parcel of real estate, or improvement thereon or minerals or 
mineral rights therein, and shall cause a copy of such list to be mailed to 
each owner whose assessment has been changed, if known, and if not, then to his 
agent, if known." 

With the exceptions that the printed lists of changes in the assessment of real estate 
is now required to be printed and mailed on or before the 15th day of August instead 
of the 15th day of July, the provisions of section 5607 General Code as they now read 
are identical with the provisions of the same section as enacted in the Parrett-Whitte
more Law. 

In the case of Gillmer v. Cratsley above noted, it appears from your commu
nication as well as from the opinion of the court of which you sent a copy,listofthechanges 
made in the assessment of real property was sent to one Maria Heaton, who was the 
owner of the property in question at the time the tax duplicate for 1916 was made 
up, but that a copy of such printed list was not sent to Gillmer to whom Maria Heaton 
conveyed the property after the duplicate was made up, but before copies of the list 
provided for in said section 59 of the Parrett-Whittemore Act (section 5607 G. C.) were 
made out, though it appears that the property on the presentation of the deed of con
veyance was transferred by the county auditor April 26, 1916, and that said deed was 
recorded on said date. 

The court in construing the provisions of section 5607 General Code held that it 
was not a sufficient compliance with the provisions of the statute, under the facts 
disclosed, for the county auditor to mail a copy of the Jist provided for in the section 
to Maria Heaton, but that such copy should have been mailed to Gillmer. In thus 
construing the provisions of section 5607 under the facts stated I think the court was 
COITect. 

Section 2573 General Code provides that on application and presentation of title, 
the county auditor shall transfer any land or tow:.n lot from the name in which it stands 
into the name of the owner when rendered necessary by a conveyance; while section 
2768 General Code provides that the county. recorder shall not record any deed of 
absolute conveyance of land until it has been presented to the county auditor and by 
him endorsed "transferred" or "transfer not necessary." 

It appearing that these statutory provisions were complied with in this case, 
Gillmer's name appeared upon the tax list as the owner of this property at the time the 
county auditor sent out copies of the list of changes in the assessment of real prop
erty provided for in section 5607, and a copy of such list should have been sent to him. 

I realize, of course, that by receiving a deed of conveyance of property stB.,nding 
on the tax list or duplicate in the name of one person, another perSQn ffill.Y become the 

' wner of such property without presenting such deed for transfer or record, and in 
such case the county auditor would in all probability have no means of knowing who 
the owner of the property was for the purpose of the notice provided for in section 
5607 of the General Code. In such case, unless the county auditor actually knows 
of such conveyance and the name of the real owner or his agent, the only thing he 
couW do would be to mail a copy of such liat to t}¥l person who by the tax duplicate 
appears to be the owner of the property, and in such case the real owner would have 
no reason to complain by reason of the fact that a copy of such list had not been sent 
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to him. Where, however, it appears that the person taking such deed of conveyance 
from one listed on the tax duplicate as the owner thereof does, as a matter of fact, 
have the property conveyed thereby transferred to his name on the tax duplicate 
before the county auditor sends out the copy of the list of changes in the assessed 
value of the real estate provided for in section 5607 of the General Code, it is the duty 
of the county auditor to mail such owner a copy of the list provided for in said section. 

780. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PUBLIC HIGHWAY-VACATION-REPAIR OF SAID HIGHWAY. 

1. Where the location of a public highway has been changed by the authorities having 
jurisdiction over the same and thereby a part of the public highway as it originally existed 
is !"endered unnecessa,-y for the use of the public, that part of the original road which is 
so rendered unnecessa,-y by the change is vacated, even though the provisions of law in 
reference to the vacation of public highways have not been followed. 

2. Neither the county commissioners nor township trustees are under any obliga· 
tion, neither have they any authority to keep in repair such part of the public highway so 
vacated. 

CoLUMBus, OHIO, November 13, 1917. 

HoN. HENRY W. CHERRINGTON, Prosecuting Attorney, Gallipolis, Ohio. 

DEAR Sm:-I have your communication of October 15, 1917, whjch reads as 
follows: 

"In 1894 the county road leading from Gallipolis to Crown City in 
this county, a dis.t#lnce of about twenty m~Ies, was ,improved by paving with 
limestone by the county commissioners. The road, before improvement, 
passed directly in front of the premises and residence of one Johnson. When 
the road was improved the road was changed a.nd a new route established about 
one-eighth of a mile from Johnson's house. There was no action taken to 
vacate the old road as it passed in front of Johnson's residence, and the old 
road remained as it had been through Johnson's premises, and one end of 
it has been used ever since by Johnson to reach the new county road. It is 
Johnson's only available outlet. The end of the road used by Johnson passes 
through the land of one Moore. There is no question but that Johnson has 
a right to use the road in question, bJit the query has arisen as to whether or 
not it is the duty of the county commissioners or township trustees to keep 
the old road in repair. The situation is somewhat acute." 

In an.swering the question contained in your communication, it might be well for 
us to note the section of the Revis~d Statutes and General Code relative to this mat
ter, especially in view of the fact that our courts have placed a construction upon 
the section of the Revised Statutes having reference to the matter about which you 
inquire. 

Section 4669 R. S. reads as follows: 

"All alterations of county roads heretofore made and established, or 
which shall hereafter be made and established, shall be and remain part of 
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such roads, and so much of the original roads as is rendered unnecessary 
by such alterations in the opinion of the viewers and county commission
ers shall be and remain vacated." 

This section of the Revised Statutes became section 6924 G. C., which read as 
follows: 

"Alterations of county roads shall be a part of such roads. So much 
of the original roads as is rendered unncessary by such alterations, in the 
opinion of the viewers and county commissioners, shall be vacated." 

This section has been repealed and the matter therein contained, relative to the 
vacation of roads, is now found in section 6869 G. C. (107 0. L. 72) and reads as fol
lows: 

"Section 6869. * + * That part of the road, if any, made unneces
sary by any change or alteration therein shall be ordered vacated. * * * " 

Thus we see that ever since 1887 the provision of our law relative to the vacation 
of public roads, from the fact that they are no longer necessary for the use of the 
public, has been practif ally the same. 

The question now is as to whether a public road might be considered vacated 
from the fact that it is no longer necessary for the use of the public, even though the 
county commissioners have taken no form&l steps in the mattu ot vacating the same. 

In Silverthorn et al. v. Parsons et al., 60 0. S. 331, the court was considering a 
question very similar to the one suggested by you in your communication, in whi• h 
it placed a construction upon seLtion 4669 R. S. The facts in this case were briefly 
as follows: 

(1) A road was changed from the place where it had been originally located 
to other lands. The lands upon which the new road was located had been deeded 
t{) the county for. a money consideration and also with the understanding that the 
parties deeding the land should receive the land upon which the old road was located. 

(2) The county commissioners never took any action in the matter of vacating 
the old road. 

Under these facts the circuit court held (p. 338): 

"That the commissioners of the county could not by contract executed 
or otherwise, turn the public highway over to a private individual, so as to 
deprive the public of its use without proceeding in the form and manner as 
provided by section 4661, Revised Statutes of Ohio * * *. 

That the plaintiffs have no such right in law or equity to the premises 
embraced in said thirty feet roadway, as would entitle them to maintain 
this action." 

The supreme court reversed the judgment and finding of the circuit court in the 
case above quoted. In the syllabus the court laid down the following proposition 
{)flaw: 

"When the owners of land crossed by a county road enter into an agree
ment with the county commissioners pursuant to which they convey to the 
commissioners other land, with a view to affecting a necessary change in the 
road, and the road is by order of the commissioners openei on the lands 
conveyed, and is so used by the public and by the propel authorities, then> is 
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a legal change in the location of the highway, notwithstanding the want of 
statutory procP.edings for that purpose; and, under section 4669 of the 
Re\ised Statutes, so much of the original road as is rendered unnecessary 
by the change is vacated." 

ln the opinion (p. 339) the court say: 

"Since the absence of favorable action by viewers does not prevent the 
change of the road to the new level, it cannot serve to defeat the result of 
such change, which section 4669 of the Revised Statutes defines to be that 
'so much of the original road as is rendere.:l unnecessary by such ?Iteration 
* * .. shall be and remain vacated.' " 

This decision w~s based upon a case styled City of Steubenville v. King, 23 0. S. 
'310, which we wilh10w consider. The first branch of the syllabus reads as follows : 

"A conveyance of land to the county commissioners for a county road, 
the acceptance of such grant by the commissioners, the opening of the road 
by their ordPr, and its subsPqu"nt us~ as such by th·' public, and by the proper 
authorit~es, con~~itute it a legal public highway, notwithstand~ng the want 
of statutory proceedings for its establishment.'' 

In the opinion (p. 614) we find the court reasons as follows: 

"That it was a legally established public highway at and before its an
nexation, we entertain ntJ doubt. Because the !!tatutes have pointed out 
certain ·methods to be adopted for the establi,shment of public roads, it by 
no means follows that they can never be establ,ished by any other means. The 
grant of the owner made to the county commissioners, their acceptance of 
the grant, the open._ing and working of the road by the public authorities, and 
its use as such by. the public, were sufficient to establish it a legal public 
highway.'' 

The case of City of Steubenville v. King, supra, is clearly to the point that a road 
may be iegally established by the county without followipg the provisions of the 
statut,es which relate to the establishing of a road. Using this case as authority, 
the court in the case of Silverthorne et al. v. Parsons et al., supra, held that an original 
roa!f, rendered u;nnecessary by the change of the locatiop of a road, is vacated, even 
though the provisions of the statute relative to the vacation of a public ro:J.d are not 
followed. 

I will cite one other case to the same point, which is found in 19 C. C. (~. S.) 
62, styled Hagelbarger v. The Pennsylvania Co. The second branch of the syllabus 
reads as follows: 

"In such case, where part of a road is vacp.ted and a new road actually 
established and used by the public and the proper authorities, there is a le2:al 
change in the location of the road, even though the proceedings of the com
missioners may have been informal." 

In the opinion (p. 66) the court reasons as follows: 

"We hold that clearly, from the evidence in this case, so much of the 
original road as extended from point No. 3 to point No. 2 on the plat already 
mentioned, was rendered wholly unnecessary by the opening of the road from 
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point No. 1 to point No. 2. That being tru.e, the est:J.blishment of the new 
road resulted in a vacation of this last named part of the old road." 

From all the above it seems clearly evident to me that the road about which you 
inquire has b'~en vacated, so far as the use of the same by the public is concerned, and if 
it has been vacated, then it naturally and logically follows that neither the county 
commissioners nor the township trustees would be under any obligation to maintain, 
repair and improve the same. 

Of course if this road is held to be vacated, then the authorities would be under 
no obligation further to keep the same in repair. This is clearly evident on reason 
and the case of McQuigg et al. v. Cullins, 56 0. S. 649, is authority for the same con
clusion, the first branrh of the syllabus reading as follows: 

"The order of vacation of a township road by the township trustees, in 
a proceeding conducted under chapter III, title 7, of the Revised Statutes, 
has the effect to relieve the public from any duty to keep such road in repair. 
But such order does not authorize the closing up or obstructing of the road 
against the objection of one who has acquired an easement in it." 

While I am of the opinion that, based upon reason and the decisions quoted, 
the conclusion herein reached is correct, yet I have arrived at said conclusion with 
some doubt. I would therefore suggest that in order to remove all doubts relative 
to the matter, this particular road be vacated under and by virtue of the provisions 
of section 6862 et seq. G. C. (107 0. L. 71). This procedure would not entail very 
great trouble or expense and would remove all doubts in reference to the status of 
said highway. 

781. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
MAHONING, PREBLE AND SCIOTO COUNTIES. 

CoLUMBUS, OHIO, November 15, 1917. 

BoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-Your letter of November 14, 1917, received, in which you enclose, 
for my approval, the following final resolutions: 

"Mahoning county-Section 'Y,' Canfield-Poland road, I. C. H. No. 486. 
Preble county--8ection 'D-1,' Eaton-Hamilton road, I. C. H. No. 180. 
Scioto county--8ection 'M,' Portsmouth-Lucasville road, I. C. H. 

No. 406." 

I have carefully examined said resolutions, find the same correct in form and legal, 
and am, th_erefore, endorsing my approval thereon, in accordance with the provisions 
of section 1218 G. C., and returning them to you. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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782. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND I8SUE
SANDUSKY COUNTY. 

CoLtn~IBus, Omo, November 15, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GEN'fLE::\JEN :-

"IN RE:-Bonds of Sandusky County, Ohio, in the sum of 832,000.00, 
for the purpose of paying the respec~ive shares of s.aid county, Sandusky 
tow~ip and abutting property owner.s of the cost and expense of improving 
s.ection '0' of I. C. H. 281." 

I am here\\[ith returning w~th my approval transcript of proceedings of the county 
commissioners an? other officers relating to the above bond issue. 

Thifo bond i,:sue is the same issue purchased by you by resolution under date of 
August 21, 1917, and which was later rejected by you upon an opinion of thi.s depart
ment, holding the proceeding.s relating to said bond issue to be invalid for the reason 
that the resolution providipg for the issue of the bonds extended the maturity of some 
of the bonds beyond the period of five years from the date .of the issue of the bonds, 
contrary to the provisions of section .1223 of the General Code as it read prior to its 
amendment in the White-Mulcahy Act, which went into effect June 28, 1917, it appear
ing by the transcript that the resolution providing for the issue of the bonds was adopted 
May 18, 1917. It appears, however, that as a matter of fact the resolution providing 
for the issue of these bonds was adopted August 18, 1917, after the White-Mulcahy 
act went into effect, amending section 1223 of the General Code so as to authorize the 
extention of the maturity of the bonds is13ued under s,aid section to a period of time 
not exceeding ten years from the date of issue. This correction in the transcript, 
of course, obviated the objection made to the transcript as first presented to this de
partment, and finding the proceedings in all respects to be in substantial conformity 
to the provisions of the General Code relating to bond issues of this kind, the same 
are hereby approved. The transcript shows that the estimated cost and expense of 
thi.s improvement is the sum of $37,000.00, while, as you will note, the bond issue 
by the county commissioners, covering the shares of the cost and expense of said im
provement to be paid for by the county, township and abutting property owners 
amounts to the sum of 832,000.00, leaving only the sum of $5,000.00 to be paid'by the 
state of Ohio. The transcript, as presented to this department, shows no reason 
why the state is not paying fifty per cent. of the cost and expense of this improve
ment and therefore does not affirmatively show any authority on the part of the board 
of county commissioners to issue bonds in excess of the fifty per cent. which in such 
case would be payaLle by the county, township and abutting property owners. How
ever, an investigation of the £1es in the office of the state highway commissioner shows 
that, including the improvement to which these proceedings relate, there are four 
county highway improvements to be made in Sandusky county and that the cost and 
expense thereof is in the sum of about 880,000.00, which sum is in excess of twice the 
amount apportioned by the state to Sandusky county for the construction of inter
county highways, and for this reason the state is required, as to this particular im
provement, to pay such amount only towards the improvement as may have been 
agreed upon by and between the state highway commissioners and the c:mnty com
missioners, in this case a sum of $5,000.00 (see section 1213 G. C.). 
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On a consideration of the transcript as a whole and the facts ascertained by me 
from the office of the state highway commissioner, I am of the opinion that the pro
ceedings are in all respects valid and that bonds properly prepared in accordance with 
the bond form submitted will, when signed by the proper officers and delivered, con
stitute valid and subsisting obligations of said county. 

783. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-LEASES OF STATE LAND TO THE STOMPS-BURKHARDT 
CO. OF DAYTON, AND THE OHIO LIGHT & POWER CO., NEW ARK. 

CoLUMBus, Omo, November 16, 1917. 

HoN. JoHN I. MILLER, Superin(,mdent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communica,tion of November 12, 1917, in which you 
enclose, for my approval, two leases ih tripabate, as follpws: 

To The Stomps-Burkhardt Co. of Dayton, valuat~pn of lands 
leased----------------------------------------------------- $1,666.66 

To The Ohio Light & Power Co. of Newark, valuation of lands 
leafied---------------------------------------------------- 266.66 

I have careful]y exammed these leases, find them correct in form and legal, and 
have therefore endorsed my approval thereon and am forwarding them to the governor 
of Ohio for his consideration. 

784. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-CON TRACT BETWEEN THE HARRISON SAFETY BOILER 
WORKS AND BOARD OF TRUSTEES OF OHIO STATE UNIVER~TY. 

CoLUMBus, OHio, November 17, 1917. 

HoN. CARL E. STEEB, Sec'y., Board of Trustees, Ohio State University, Columbus, Ohio. 

DEAR Sm:-You have recently submitted to this department for approval con
tract between the Harrif>on Safety Boiier Works, of Philadelphia, and the Board of 
Trustees of Ohi~ State University, which contract was entered into on September 12, 
1917, for the construc.tion and completion of an exhaust steam feed water heater and 
meter in the new power house on the Ohip State university campus, for the sum of 
$4,500.00, together with bond ijf:lcuring the same. 

There was not attached to said contract any certificate from the Industrial Com
mission that the said concern had fully complied w,ith the Workmen's Comp,ensation 
Law, but under date of November 9, 1917, you advised us that the heater, under the 
contract, is to be delivered to the university f. o. b. power house switch, the unloading 
from. the cars and the setting on foundation already prepared to be done by the uni-
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versity,. In view of that fact it does not appear that there is any work of construction 
to be done in Ohio, but sJ.mply the delivery of the completed heater is to take place 
in this state. Such being the case, of course there would be no necessity for the cer
tificate mentioned. 

We have obtained from the auditor of state a certificate that there are funds 
available for the payment of this contract and have therefore approved the same and 
filed the same, together with the bond, in the office of the auditor of state. 

785. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SALARY-POLICEMEN-FIREMEN--CITY MAY ISSUE BO:NDS TO PAY 

The salaries or compensation of duly appointed and qualified occupants of positions 
in the police and fire departments of a city that have been created in accordance with law, 
for sert>ices performed by reason of their holding and fdling said positions, are existing, 
valid and binding obligations of said city, for the payment of which bonds may be issued 
to provide funds as authorized in sections 3916 and 3917 of the General Code, when the 
corporation is unable to pay said salaries or compensation when due because of its limits 
of taxation, or when it appears to the council for the best interests of the corporation to 
ex tend the time of the payment of the same. 

CoLUMBUS, OHio, November 17, 1917. 

Bureau of Inspection and Supervision of P1iblic Offices, Columbus, Ohio. 

GENTLEMEN:-! have your communication requesting my opinion on the fol
lowing: 

"We are enclosing herewith a copy of communication which was ad
dressed to you by the city solicitor of Canton, Ohio, and which was presented 
to thj,s department by a representative of your department, and in view of the 
recommendations of said represen'tative we respectfully request your written 
opin,ion upon the following matter: 

C)uestion. May bonds be issued under authority of section 3916 G. C., 
for the purpose of extending the time of payment of indebtedness, which 
indebtedness results from payrolls of the police and fire departments of a 
municipality, which payrolls said municipality is unable to meet for want 
of funds?" 

Section 4374 G. C. provides for the establishment of a police department in a 
city, and reads as follows: 

"The police department of each city shall be composed of a chief of 
police and such inspectors, captains, lieutenants, sergeants, corporals, de
tectives, patrolmen~ and other police court officers, station house keepers, 
drivers, and substitutes, as are provided by ordinance or resolution of council." 

Section 4377 G. C. contains the provisions of law for the establ\shment of a city 
fire department, and reads as follows: 

"The fire department of each city shall be composed of a chief of the 
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fire department and such marshals, assistant marshals, firemen, telephone and 
telegraph operators as are provided by resolution or ordinance of council. 
The director of public safety shall have the exclusive management and control 
of such other officers, surgeons, secretaries, clerks, and employes as are pro
vided by ordinance or resolution of council." 

I am taking it for granted that the council of the city of Canton has passed ap
propriate legislation for the establishment of a police department and fire department 
in said city, in accordance witli the provisions of the above mentioned sections, and 
has fixed the salaries of said positions therein as the law requires. I also presume that 
the persons filijng said position in said departments have been appointed and have 
qualified in accordance with law, and have performed the duties incumbent upon 
them as occupants of said positions. 

From such presumptions it follows that the various positions in the police and fire 
departments have been legally created, the c'ompensation therefor has been fixed in 
accordance with law, and the occupants the~eof have been properly appointed and 
have duly qualified and have performed the duties devolving upon them in accord
ance with law. 

Under those conditions, then, it seems clear that the claims of the occupants of 
the various positions in said police ~nd fire departments for compenst.tion for said 
services rendered by them are existing, valid and binding obligations of the corporu
tion. 

Sections 3916 anrl 3917 of the Genervl Code provide for the funding of certain 
legal indebtedness of a munic,ipal cprporation, and read as follows: 

"Section 3916. For the purpose of extending the time of payment of 
any indebtedness, which from its limits of taxation the corporation is un
able to pay at maturity, or when it appears to the council for the best interest 
of the corporation, the council thereof may i~sue bonds of the corporation or 
borrow money so as to change but not to increase the indebtedness, in such 
amounts, for such length of time and .at such rate of interest as the council 
deems proper, not to exceed six per cent. per annum, payable annually or 
semi-annually. 

"Section 3917. No indebtedness of such municipal corporation shall 
be funded, refunded, or extended, unless it shall first be determined to be an 
existing, valid and binding obligation of the corporation by a formal resolu
tion of the council thereof. Such resolution shr II also state the amount of the 
existing indebtedness to be funded, refunded or extended, the aggregate 
amount of bonds to be issued therefor, their number and d171omination, the 
date of maturity, the rate of interest they shall bear, and the place of pay
mel!t of principal and interest." 

One of my predecessors, Hon. Timothy S. Hogan, had occasion to pass on the 
question of the right of a municipal corporation to fund certain legal indebtedness in 
accordance with the provisions of the two above mentioned sections, in an opinion 
rendered under date of August 7, 1912, to Hon. F. G. Long, city solicitor of Belle
fontaine (found in annual report of the attorney-general for 1912, Vol. 2, page 1805). 
At page 1809 :Mr. Hogan said : 

"Section 3916, General Code, provides that when it appears to the council 
for the best interest of the corporation the council may borrow money so as 
to change but not increase the indebtedness. Section 3917, General Code, 
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provides that no indebtedness shall be funded, until it be detennined by 
council to be an existing, valid and bindinr; obligation. I am aware of the 
fact that it has been held in the case of Herrman eta\. v. The City of Cincinnati, 
9 0. C. C., 357, that section 2701 Revised Statutes as it stood at the time said 
case was decided was not intended to authorize the issue of bonds of a munici
pality to meet deficiencies in its various departments, but that it was intended 
by such section to authorize the issue of bonds after a prior funded indebtedness 
of the municipal corporation existed. The statute, section 2701 R. S. '-sit at 
that time existed did not contain the provisions that are now embraced in 
section 3917, General Code. It is to be noted that section 3917, Gene~al 
Code, provides that no indebtedness of a muni< ipal corporation shall be 
funded unless it shall first be determined to be an existing, valid and binding 
obligation. This addition to section 2701, Revised Statutes, was first in
corporated in said section in 1896 and as it grants to a municipal corporation 
the right to fund an existing, valid and binding obligation, I am of the opinion 
that. it does now authorize the issue of bonds to take care of such obligations 
whether the same had been a previously funded indebtedness of the corporation 
or not. As the salaries of the municipal officers are valid and binding obliga
tions upon the corporation, I am of the opinion that under section 3916 
and section 3917 of the Geneyal Code council may borrow money in order to 
pay the same when due. In reference to the other funds which have been 
exhausted moneys in which were not to take care of the existing, valid and 
binding obligations of the corporation, I am of the opinion that money cannot 
be borrowed in order to replenish the same, for the reason that the same is 
not covered by sections 3916 and 3917, General Code. The Smith law, section 
5649-3d requires that all expenditures within the six months following the 
appropriation shall be made from and within such appropriations and balances 
thereof, except as to existing, valid and binding obligations of the corporation, 
I am of the opinion that appropriations that have been exhausted prior to 
the end of the six months cannot be replenished by the issuance of either defi
ciency bonds or by the issuance of bonds.under the sections above referred to, 
but that as to the fixed charges of a corporation, such as salaries, which 
are upon services being rendered an existing, valid and binding obligation 
of the corporation, money may be borrowed to pay the same as provided 
in sections 3916 and 3917 of the General Code, supra." 

I agree with the reasons advanced by :Mr. Hogan in the foregoing opinion and 
in the conclusions reached. The facts that were considered by Mr. Hogan in that 
opinion are practically identical with the ones that are presented to me in the present 
case. 

I therefore advise you that it is my opinion that the salaries or compensation 
of duly appointed and qualified occupants of positions in the police and fire departments 
of a city that have been created in accordance with law, for services performed by 
reason of their holding and filling said positions, are existing, valid and binding obliga
tions of said city, for the payment of which bonds may be issued to provide funds as 
authorized in sections 3916 and 3917 of the General Code, when the corporation is 
unable to pay said salaries or compensation when due because of its limits of taxation 
or when it appears to the council for the best interests of the corporation to extend 
the time of the payment of same. 

I might say, however, that from a pmctical standpoint it would be bad business 
policy for a city to avail itself of this power to issue bonds for the purpose of providing 
funds to pay obligations of this character, which are in reality current obligations, 
except in case of great emergency, since it is thereby lessening its authority to issue 
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bonds for permanent propositions for which the bond issuing power is usually only 
granted, and it is also only extending the time of payment for a service from which it 
releives no future benefit. 

l am sending a copy of this opinion to Hon. WalterS. Ruff, city solicitor of Canton, 
Ohio. 

786. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PROBATION OFFICERS--SALARY-LIMITATION--CANNOT BE IN-
CREASED OR DIMINISHED. 

The provision of section 1662 G. C. that, "the entire compensation of the probation 
officer in any county shall not exceed the sum of 840.00 for each full thousand inhabitants 
of the county at the last preceding federal census," is a limitation upon the total amount 
of compensation to be paid to such probation officer during the entire year, but does not 
place any further limitation on the amoun~ to be expended in any one month. 

Section 1662 General Code, in providing that "the compensation of the chief probation 
officer shall not exceed $3,000.00 per annum and that of t_e assistants shall not exceed -
$1,500.00 per annum" places a monthly limitation upon the amount to be paid these officers. 
It is therefore unlawful. to pay the chief probation officer more than $250.00 a month or 
to pay the assistant more than $125.00 per month. 

After the common pleas judge has appointed a probation officer and designated his 
compensation, such compensation cannot be increased or diminished by the court. 

CoLUMBUS, Onro, November 17, 19~7. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of September 21, 1917, enclosing letter written 
to you by Hon. Fred. C. Becker, probate judge of Allen county, Ohio, making certain 
inquiries concerning which you ask me to render you my opinion. Judge Becker's 
let~er reads as follows: 

"On the 1st day of February, 1915, G. B. was appointed chief probation 
officer of Allen county, Ohio, at a salary of $100.00 per month. On the 12th 
day of November, 1915, N. M. was appointed a probation officer at a salary 
of $60.00 per month; both served as such officers until April 22, 1917, when 
G. B. died. N. M. continues to serve as such officer. No appointment was 
made to fill the vacancy caused by the death of G. B. 

Under section 1662 of the General Code, before and since its amendment, 
the fund at the disposal of the juvenile judge is $40.00 for each full thousand 
inhabitants at the last preceding federal census, which in Allen county, Ohio, 
is fifty-six thousand, yielding the sum of $2,240.00 per annum. 

A new probation officer has been appointed and in determining his salary 
under section 1662 G. C., as amended in Vol. 1 of the supplement of the 
General Code, may we take the calendar year of 1917, for which the sum of 
$2,240.00 is available, and deduct the amounts paid G. B. and N. M. to date, 
and then proportion the remainder between N. M. and t.he new appointee for 
the balance of the calendar year of 1917? For example: N. M. has drawn 
or will have drawn, on September 12th, $540.00, and G. B. drew, up to the 
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date of his death, 8377.00, or in all the sum of 8917.00, leavip.g a balance out 
of the 82,240.00 of 81,223.00. Can, then, this 81,223.00 be apportioned 
between the new appointee and N. M. for the balance of the calendar year 
of 1917, or must the 82,240.00 be taken as a yearly payment for all, regardless 
of calendar years, so that in any one month the total payable to both officers 
shall be but one-twelfth of 82,240.00." 

Section 1662 General Code, to which you refer, was again amended i~ 107 0. L., 
p. 19, and now reads: 

"The judge designated to exercise jurisdiction may appoint one or 
more discreet persons of good moral character, one or more of whom may 
be a woman, to serve as probation officers, during the pleasure of the judge. 
One of such officers shall be known as chief probation officer and there may 
be one or more assistants. Such chief probation officer and assistants shall 
receive such compensation as the judge appointing them may designate at 
the time of the appointment, but the compensation of the chief probation 
officer shall not exceed three thousand dollars per annum and that of the 
assistants shall not exceed fifteen hundred dollars per annum. The judge 
may appoint other probation officers, with or without compensation, but the 
entire compensation of all probation officers in any county shall not exceed the 
sum of forty dollars for each full thous~nd inhabitants of the county at the 
last preceding federal census. The compensation of the probation officers 
shall be paid by the county treasurer from the county treasury upon the 
warrant of the county auditor, which shall be issued upon itemized vouchers 
sworn to by the probation officers and certified to by the judge of the ju
venile court. The county auditor shall issue his warrant upon the treasury 
and the treasurer shall honor and pay the same, for all salaries, compensa
tion and eJ<.penses provided for in this act, in the order in which proper vouchers 
therefor are presented to him." 

From a reading of this section I am satisfied that the limitation "the sum of 
$40.00 for each full thousand inhabitants of the county" is not a limit upon the amount 
to be expended in any one month of the year, but a limitation upon the amount to 
be spent during the entire year and the expenditure of more than one-twelfth of this 
sum in any one or more months of the year will not violate this provision providing 
the total amount spent during the entire twelve months does not exceed "the sum 
of $40.00 for each full thousand inhabitants of the county at the last preceding fed
eral census." 

However, attention is called to the fact that this section also provides: 

"The compensation of the chief probation officer shall not exceed three 
thousand dollars per annum and that of the assistants shall not exceed fifteen 
hundred dollars per annum." 

This provision, I think, would make it unlawful to pay the chief probation officer 
more than $250.00 per month or to pay the assistants more than $125.00 per month. 

With these considerations in mind I am of the opinion that in the case you refer 
to the balance of $1,223.00 may be used as compensation for the two probation officers 
mentioned, with this limitation, that the chief probation officer may not be paid more 
than 8250.00 and the assistant probation officer, or officers, not more than 8125.00 
per month. 

I wish, however, to call your attention to the provision of section 1662 General 
Code to the effect that "such chief probation officer and assistants shall receive such-
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compensation as the judge appointing them may designate at the time of the appoint
ment." It will be noted that this section does not merely provide that the salary 
of the probation officers shall be fixed at the time of their appointment, but provides 
that the compensation which they shall receive shall be "as the judge appointing 
them may designate at the time of the appointment." The words "as the judge may 
designate at the time of the appointment" is descriptive of the salary which the pro
bation officers are to receive,· and to my mind makes it impossible for the court to 
alter the compensation of the probation officer or officers after it has once been fixed 
at the time of the appointment. If such compensation were altered by the judge 
later, it is clear that the probation officers would not thereafter be receiving a com
pensation which the judge appointing them had designated at the time of the appoint
ment. 

It is therefore my opinion, in the case you present, that the balance of the fund 
cannot be used for any increased compensation for the probation officer appointed 
on the 12th day of November, 1915, and whose compensation was at that time fixed 
at $60.00 per month. 

787. 

Very truly yours, 
.JosEPH McGHEE, 

Attorney-General. 

OFFICES COMPATIBLE-MAYOR-JUSTICE OF THE PEACE
WHEN ELECTED. 

1. The same person can be elected to and hold the offices of mayor of a village and 
justice of the peace, provided the duties of such offices are not so numerous as to render 
the performance of same physically impossible. 

2. Justices of the peace are to be elected in the odd numbered years. 

CoLUMBus, OHIO, November 19, 1917. 

HoN. W. D. FuLTON, Stale Supervisor of Elections, Columbus, Ohio. 

DEAR Sm:-Under date of November 12, 1917, Mr. Harry McGrew of Sharon
ville, Ohio, submitted a question to me, upon which, ow!.ng to its public interest, I 
am rendering an official opinion to you, and will send a copy of same to Mr. McGrew. 

The followfug questions are subu¥tted in said communic;ation: 

"1. Can one and the same person legally be elected to the offices of 
mayor of a village and justice of the peace at the same election? 

2. Can such person legally hold these two elective offices at the same 
time? 

3. Is the election of justjce of the peace valid if he is elected in uneven 
numbered year'l" 

Section 4255 G. C., which provides for the election, term, qualification, powers 
and duties of a mayor of a village, prescribes as the only qualification that: "He shall 
be an elector of the corporation." 

Section 1,Vll-1 G. C. (103 0. L. 214) establ:isbes the office of justice of the peace, 
giving to such just.ice of the peace such jurisdiction, powers and duties as were pro
vided by the laws in force on September 3, 1912. This creation o,f the office by the 
legi,slature was rendered necessary by the schedule to Art;icle IV of the Constitution, 
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which provided for the abolition of the office of justiqe of the peace upon the adoption 
of Article IV, sections 1, 2 and 6 as amended. It was held In re Hesse, 93 0. S. 23P, 
that since the adoption of Article IV, sections 1 and 9 of the Constitution of Ohio, on 
September 3, 1912, justices of the peace are no longer constitutional officers in Ohio. 

Section 1712 et seq. G. C., providing for the election and duties of justice of the 
peace, do not prescribe any q~cations for that office, although section 1714, pro
vidi:ng for a vacancy, states that the appointee to ·fill such vacancy shall be a qualified 
resident of the townsb,ip. 

An exam,ipation of the statutes pertaining to mayors of villages and justices of 
the peace will not dicslose any statutory prohibition against one and the same person 
holding the two offices. Neither does the constitution of the state prollibit a person 
from holding s!Ud offices at the same time. In absence of constitutional and statutory 
inhibitions against persons holding more than one office or holding two designated 
offices, we are relegated to the common law to discover whether or not the offices are 
incompatible. 

As stated in State ex rel. v. Gebert, 12 C. C. (N. S.) 274, offices are considered 
incompatible when one is subordinate to or in any way a check upon the other, or when 
it is phy~ically impossible for one person to perform the duties of both. Physical im~ 
possibility to perform all the duties pertaining to more than one office was not strictly 
a ground of incompatibility under the common law. It consisted more of inconsist~ 
encies in the functions of the two offices. 

' An examination of the laws governing the offices of mayor and justice of the peace 
will not show any inconsistency in the functions of the two offices, nor is one, as far 
as I can see, in any way a check upon or over the other. 

Under date of June 5, 1913, one of my predecessors, Bon. Timothy S. Hogan, 
had the question before him as to whether or not the same person could legally hold 
the positions of mayor and justice of the peace. l\1r. Hogan held that there was nothing 
in the statutes providing any duties as to either of these offices, which would in any 
way compel the incumbent of one to supervise or act as a check upon the other, nor 
were there any such conflicting duties attached to these offices as would cause the 
holding of both by one individual to contravene public policy. He held that if the 
duties of neither of these offices were so numerous as to make it impossible to faith
fully discharge the obligations of both at the same time, they could be held simul~ 
taneously by one individual. 

I fully concur in Mr. Hogan's decision, which is found in Vol. I of Annual H.eport 
of the Attorney-General for 1913, p. 284, and, answering the first and second questions 
in the communication, I hold that the same person can legally be elected to the offices 
of mayor and justice of the peace, and that he may legally hold these two elective 
offices at the same time, if the duties of the two offices are not so onerous as to render 
such holding physically impossible. 

Coming no1v to the third question: Article XVII, section 1 of the Constitution 
provides: 

"Election for state and county officers shall be held on the first Tuesday 
after the first Monday in November in the even numbered years; and all elec~ 
tions for all other elective officers shall be held on the first Tuesday after 
the first Monday in November in the odd numbered years." 

Section 4831 G. C. provides: 

"Township officers and justices of the peace shall be chosen by the electors 
of each township on the first Tuesday after the first Monday in November in 
the odd numbered years." 
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By virtue of the above constitutional and statutory provisions, I can not see how 
there would be any question as to the validity and legality of electing justices of the 
peace in the odd numbered years. Consequently it is my view that a justice of the 
peace must be elected in the odd numbered years. 

Section 4963 G. C. (107 0. L. 400), which is found in the primary election lawsi 
provides among other things that primaries for all elective state, district and cmmty 
offices shall be held in the even numbered years, and primaries to nominate candi
dates for township and municipal offices and justices of the peace shall be held in the 
odd numbered years. 

In the communication reference is made to H. B. No. 75, found in 103 0. L. 23. 
As this was an amendment to section 4826 G. C., providing for the time of holding 
elections for elective state and county offices and for the office of judge of the court 
of appeals, I can not see what. application it has to the questions submitted. This 
section does provide: 

" • • • All votes for any judge for an elective office except a judi
cial office, under the authority of this state, given by the general assembly, 
or by the people, shall be void." 

But this has no reference to the office of justice of. the peace or mayor. 

787!. 

Very truly yours, 
JosEPH McGHEE, 

A ltorney-General. 

APPROVAL-DEED OF LANDS TO COUNTY COMMISSIONERS OF LICK
ING COUNTY. 

CoLUMBUs, Omo, November 20, 1917. 

RoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communication of November 17, 1917, in which you 
enclose a form of deed from the state of Ohio to the board of county commissioners 
of Licking county, Ohio, to be executed in pursuance o( certain proceedings had by 
your department. · 

In passing upon this matter, I am taking the introductory statements of the deed 
to be true, to the effect that you have determined these lands not to be necessary for 
the maintenance and operation of any of the canals of the state; that you appraised 
the said lands at the sum of 81,221.33; that they were duly advertised for sale for not 
less than thirty days prior to the date of the sale, in two newspapers of opposite poli
tics and of the general circulation in Li, king county, and that the board of county 
commissioners of Licking county bid the sum of $916.00 for the said lands, they being 
the highest and best bidders. 

I am of the opinion that the proceedings by your department, leading up to the 
making of the deed, are in all respects regular and in conformity to law and I there
fore approve the sale of said lands and have endorsed my approval on the form of 
deed and am forwarding the deed to the Governor of Ohio for his approval in refer
ence to the sale. This he must give under the provisions of the statute before he 
signs the deed. 
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I might say in passing that the de~ submitted is in the nature of a quit~laim, 
rather than a warranty, but if .the county commissioners are satisfied therewith, there 
is nothing irregular in this. 

788. 

Ye1 y truly yours, 
JosEPH McGHEE, 

Allorney-General. 

COUNTY COMMISSIONERS-MAY DRILL GAS WELL-TO SECURE 
FUEL FOR COUNTY INSTITUTIONS. 

A board of county commissioners has the legal right to contract for drilling J ga~ well 
on land belonging to the county, with a view to securing a fuel supply for the institutions 
of the county. 

CoLt:li!Bt.~, Omo, November 20, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEN."J,E~IE!I.:-1 have your communication of November 7, 1917, which readS 
as follows: 

"We respectfully request your written opinion upon the following ques
tion: 

Has a board of county commissioners the legal right to contract for the 
drilling of a gas well on the infirmary farm, with a view to securing fuel supply 
for said institution?" 

In C'onnection with this communication I also have a letter from the prosecuting 
attorney of Columbiana county in which he states that this matter refers particularly 
to Columbiana county, and that the county commissioners of said county are not 
about to enter upon any "wild-cat" scheme of speculation in drilling for gas, but that 
it is necessary for them to secure more gas for the uses of the infirmary buildings or 
they will be compelled to equip the furnaces at a great expense for coal instead of 
gas, and hence their desire to drill for gas if same may be done legally. 

In answer to your question it will be necessary for us to note a number of sec
tions of the General Code. Section 2522 G. C. reads as follows: 

"The board of county commissioners shall make all contracts and pur
chases necessary for the county infirmary and prescribe such rules and regu
lations as it deems proper for its management and good government, and 
to promote sobriety, morality and industry among the inmates. The com
missioners shall keep a separate book in which the clerk, or if there is no 
commissioner's clerk, the county auditor, shall keep a separate record of their 
transactions respecting the county infirmary, which book shall at all times 
be open to public inspection." 

It will be noted from this section that the county commissioners may make all 
contracts necessary for the county infirmary. 

Sections 2529 and 2530 General Code read as follows: 

"Sec. 2529. On the first Monday of :\larch in each year, the board of 
county commissioners shall certify to the county auditor the amount of 



2106 OPINIONS 

money they will need for the support of the infirmary for the ensuing year, 
including all needful repairs thereof. The county auditor shall place the 
amount so certified on the tax duplicate af the county, and the county com
missioners shall ha.ve full control of the poor fund and shall be held respon
sible therefor. 

Sec. 2530. When in any county the funds applicable for the support 
of the poor are insufficient, the county commissioners may levy for such 
pu~poses in addition to those otherwise authorized any rate not exceeding 
six-tenths of a mill on the dollar of valuation." 

By virtue of these sections provision is made for the securing of necessary funds 
with which the· county commissioners are enabled to carry out the contracts which 
they make for the county infirmary. While these sections do not specifically provide 
for the matter of entering into contracts to drill for gas, yet they do provide that the 
county commissioners may make all contracts necessary for the county infirmary. 
One of the necessities, of course, of the county infirmary is heat and light, and if the 
county commissioners should deem it proper and necessary for the best management 
of the county infirmary to enter into a contract with a person or corporation to drill 
for gas, the gas to be used for heating and lighting the infirmary, I can see no legal 
objection to such a contract. It could hardly be held that. the county commissioners 
would not have authority to drill for water to supply the infirm;;.ry with that com
modity, and yet water is no more necessary for the uses and purposes of the infirmt\ry 
than is heat. To be sure, the element of risk enters into the matter in that the county 
commissioners might spend quite an amount of money and not secure gas, but this 
same question could be raised even with other matters which pertain to the manage 
ment of the county infirmary. 

Section 2435-1 General Code provides that the commissioners of any county may 
invite bids and award contracts for supplying county buildings with light, heat and 
power. If they can enter into contracts with persons to furnish light, heat and power 
I am of the opinion that they could also have the power to enter into a contract with 
·a person or cprporation to drill for the commodity which will furnish the light, heat 
and power for the county buildings. 

Furthermore, I know of no principle of law which would prevent the county com· 
missioners' making use of any kind of mineral substances which might be under the 
eoil of the property belonging to the county. 

Hence, answering your question specifically, it is my opinion that the c;ounty 
commissioners would have authority to enter into a contract for the drilling of a gas 
well on the infirmary farm, with a view to s!\curing fuel supply for the said institution. 

Of course, it is hardly necessary for me to suggest that the county qomruissioners 
should use sound discretion as to the wisdom of drilling or not drilling for mineral 
substances inasmuch as the expense connected with such a procedure is generally 
large. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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789. 

FINDING FOR PLAINTIFF AGAINST INDUSTRIAL COMMISSION FOR 
"DAMAGES" INSTEAD OF "COMPENSATION" NOT SUFFICIENT 
GROUND ON WHICH TO REVIEW CASE ON ERROR. 

The mere fact that the jury in the trial of a case against the industrial commission 
found in fo.vor of the plaintiff for so much "damages" instead of for so much "compensa
tion" is not a sufficient ground on which to take the case to a higher court for review on 
error. 

CoLmmus, Omo, November 20, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEllfEN:-1 have your request for my opinion on the following matter: 

"IN RE:-Glaim No. 61873, Sylvester Hodges, Dec. 
We attach hereto copy of statement of facts in connection with the above 

numbered claim. This statement sets forth in detail the proceedings which 
have taken place in this claim. We desire an opinion from you as to whether 
the use of the word 'damages' in the verdict given by the jury in the court of 
common pleas of Cuyahoga county instead of the word 'compensation' is 
sufficient ground on which to base an appeal to the higher courts. The com
mission desires your opinion on this point hefore taking further action with 
respect to paying the judgment rendered." 

I have examined the papers that you submitted to me with your request, and 
after considering them in connection with the question which you submit I have come 
to the conclusion that the mere fact that there has been an error in describing the 
verdict in question as one for "damages" instead of for "compensation" would not 
be prejudicial error, since it would be merely an inaccuracy in description which could 
not be said to be detrimental to the defendant. The following quotation from 23 
Cyc., 790, supports this view: 

"But an entry of judgment for the right sum, although it is inaccurately 
named 'damages' instead of 'debt,' or so much debt and so much damages, 
is not reversible error." 

I therefore advise you, in direct answer to your question, that the mere fact that 
the jury in the trial of a case against the industrial commission found in favor of the 
P.laintiff for so much damages instead of for so much compensation is not a sufficient 
ground, in my opinion, on which to take the case to a higher court for review on error. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 
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790. 

COUNTY COMMISSIONER8-MISDEMEANOR CASE8-FEES OF OFFICERS 
-ATTEMPT SHOULD BE MADE TO COLLECT COSTS FROM DEFEND
ANT BEFORE COMMISSIONERS MAKE ALLOWANCE. 

Under section 3019 G. C. it i8 necessary that a person charged with a mi8demeanor 
be tried, convicted and sentenced or plead guilty and have sentence passed upon him and 
that an attempt be made to collect the costs from him before the commissioners would be 
warranted in making the allowance in place of fees. 

HoN. HARRY M. RANAIN, Prosecuting Attorney, Washington C. H., Ohio. 

DEAR SIR:-1 have your letter of October 23, 1917, 8.'3 follows: 

"General Code section 3019 provides that 'in felonies wherein the state fails! 
and in misdemeanors wherein the defendant proves insolvent, the county com
missioners * * * may make an allowance to any such officers in place of 
fees.' 

Your department has heretofore rendered an opinion 8.'3 to the meaning 
of the phrMe 'wherein the state fails.' I have been unable to find anything, 
however, which defines what is meant by 'in misdemeanors wherein the de
fendant proves insolvent.' 

From a reading of this section alone it would seem that the commissioners 
can make an allowance in lieu of fees only in cases where the fees can not be col
lected from tlte defendant because of his insolvency. 

The insolvency of a defendan~> it would seem, could only be proven in a 
case where there h!l.'l be.en a final hear.ing in a court of competent jurj~diction, 
the defendant found guilty and the s.ent!)nce of the court pronounced against 
him. 

Is it necessary, theref.ore, that a person charged with a misdemeanor 
be tried, convicted and an attempt made to collect the costs from him be
fore the commissioners are warranted in making an allowance in place of fees?" 

On February 15, 1915, my predecessor, Hon. Edward C. Turner, rendered an opin
ion, found in opinions of the attorney-general for 1915, Vol. I, p. 148, in which is found 
the following statement: 

"Under the provisions of this section (3019 G .. C.) no allowance can be 
made to the officers in misdemeanor cases, unless the defendant 'proves' 
insolvent. It may be a matter of common knowledge that a defendant is 
insolvent and that a judgment against him for fine and costs would be worth
less, but within the meaning of the statute it could hardly be said that a 
defendant h¥ been proven insolvent until there has been a conviction or a pl$ 
of guilty and until sentence hM been p'a.ssed and there is a commitment for fail
u.re to pay the penalty assessed.'' 

I ·agree with this statement and in answer to your question would advise you 
that it is necessary tha,t a person charged with a misdemea,nor be tried, convicted 
and sentenced or plead guilty and have sentence p8.'3Sed upon hlm and that an at~mpt 
be made to collect the costs from him before the commissioners would be warranted 
in making the allowance in place of fees. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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791. 

JUVENILE COURT-WHEN Jl.'DGE ENTITLED TO FEES IX DELIXQl."EXCY 
CASE l."NDER f':ECTION 1602 G. C. 

A "case" is filed in the juvenile court within the meaning of section 1602 G. C. when 
the original affidavit charging delinquency, dependency or neglect is filed with the court, 
and as long as the jurisdiction acquired upon that charge continues the filing of any ad
ditional offidavits or charges, or the making of any new orders by the court, does 1Wt con
stitute a new "case" within the meaning of section 1602 G. C., and the judge of the juvenile 
court can, therefore, receit'e no additional fees therefor. 

Prorided, however, tlut if the a.ffidat>it is filed ,?gainst ,, boy who has been given l'n 
absolute discharge .fmm the Boys' Industrial School, to which institulion he was formerly 
committed by the juvenile court, the filing of such affid;;vit constitutes a new "case" and the 
fee provided for in section 1602 G. C. may be allowed. 

CcLr!I'B"C~, Omo, November 20, 1917. 

HoN. H. H. NEEDLEs, Juvenile Judge, Sidney; Ohio. 

DF.AR Sm:-I have your letter of Oetober 26, 1917, as follows: 

"Under se1 tion 1602 G. C. the probate court receives fees when ading 
as:> judge of the juvenile court 'for each case filed against a delinquent, depend
ent or neglected child, two dollars and fifty cents.' 

The question I would like your opinion on is, if a child is brought into 
court, found delinquent, made a ward of the court and committed to, say 
the Boys' Industrial School, is paroled and finally discharged, and later is 
brought into the court again and recommitted to the Boys' Industrial School, 
is the court entitled to twQ fees of S2.50 each or is the last proceeding ex
pected to be had without charge? 

And would it make any difference if complaint was filed iu the latter 
·case rather than to just pick the Phild up and under the continuing juris
diction make the commitment? 

I would like your opinion on the charge of all later proceedings in such 
cases after the first, which make the t.hild a ward of the court, when it is 
necessary to rehear the matter for failure to observe the terms of parole, etc." 

Section 1602 G. C. reads in part: 

"The fees enumerated in this section shall be paid to the probate judge out 
of the county treasury ur:on the warrant of the county auditor • • * ; 
when acting as a judge of the juvenile court, for each case filed against 
a delinquent, dependent or neglected child, two dollars and fifty cents; * *" 

Section 1647 G. C. provides: 

"Any person having knowledge of a miner under the age of seventeen 
years who appears to be either a delinquent, neglected or dependent child, 
may file with the clerk of the court of the judge exercising the jurisdiction, 
an affidavit, setting forth the facts, which may be upon information and 
belief." 
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Section 1643 G. C. provides: 

''When a duld under the age of eighteen years comes into the custody 
of the court under thr provisions of this chapter, such child shall continue 
for all r.ecesmry purpoEes of diEcipline and protection, a ward of the court, 
until he or she attains the age of twenty-one years. The power of the court 
over such cluld shall continue until the child attains such age." 

It will be noted that the only provision made for the filing of any charge against 
a minor in the juvenile court is an affidavit charging the child to be a delinquent, de
pendent or neglected child and that after the court has once found the child to be 
delinquent, dependent or neglected, its jurisdi< tion continues unt.il after the child 
has become twenty-one years of age. This being so, any hearing given a child l,.ter 
or any order made concerning it. subsequent. to the original finding that the child was 
delinquent, de:t=erdent or neglected, is founded upon the continuing jurisdiction of 
the court and not upon any new jurisdiction arising from a new charge or complaint. 
This being true, I am ol the opinion that a "case" is filed within the meaning of section 
1602 G. C., supn., when the original affidavit charging delinquency, dependency or 
neglelt is filed with the court and that as long as the jurisdiction acquired upon that 
charge continues, the filing of any additional affidavits or charges, or the making of 
any new orders by the court, does not constitute a new "case" within the meaning 
of section 1602 G. C. 

Attention is called, however, to an opinion rendered by my predecessor, Ron 
Timothy S. Hogan, and found in the Annual Reports of the Attorney-General, 1914, 
Vol. 2, page 1757, in which it was held: 

"When a boy is committed to the boys' industrial school by the juvenile 
court, the jurisdiction of the juvenile court ceases. Such boy can only be 
released from the industrial school by the board of administration upon the 
recommendation of the superintendent." 

In that opinion it was stv,ted: 

"It will be noticed that section 1643 provides that 'when a child under 
the age of eighteen years comes into the custody of the court' such child 
shall 'continue for all necessary purposes of discipline and protection, a ward 
of the court, until he or she attain the age of twenty-one years.' The boys' 
industrial school at Lancaster is a reform school, the object of which is to 
bring about the reform of the boys committed to it. Owing to this fact, it seems 
to me that when a boy is committed to the boys•\ industrial school by the 
juvenile court, it is no longer necessary for the juvenile court to retain juris
diction· over the child, since the child could be properly disciplined and pro
tected by the authorities of the boys industrial school. Therefore, inasmuch 
as the two reasons mentioned in section 1643 for the continuing jurisdiction 
of the juvenile court do not exist after the boy's commitment to Lancaster, 
it is my opinion that the jurisdiction of such court terminates when the boy 
is committed to the boys' industrial school." 

Section 2091 G. C. authorizes the parole of boys committed to the boys' indus
trial school, and section 2092 provides for the return of boys who have violated their 
parole. 

This department in Opinion No. 608, rendered under date of September 10, 1917, 
held that the act of creating the Ohio Board of Clemency, found in 107 0. L., 598 
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in no way affects the jurisdiction of the Ohio Board of Administration over the boys' 
industrial school. It follows, therefore, from the ruling of former Attorney-General 
Hogan, above quoted, that when a boy is committed by the juvenile court to the boys' 
industrial school .at Lancaster, the jurisdiction of the juvenile court ceases and ex
clusive jurisdiction concerning such boy is vested in the authorities of the school and 
the Ohio board of administration. Should the board parole such boy, any violation 
of such parole should be called to the attention of the parole board, since that board 
and not the juvenile court has the authority to revoke the parole and return the boy 
to the institution. In cases where the boy has been given an absolute discharge from 
the boys' industrial school, neither the superintendent of that institution nor the Ohio 
board of administration has any jurisdiction over such boy. Neither has the juvenile 
court any jurisdiction over such boy founded upon any former jurisdiction. In such 
a case the only manner in which the juvenile court can acquire jurisdiction concerning 
the boys upon an affidavit being filed under section 1647 G. C., charging the boy with 
being a delinquent, dependent or neglected child. In that case, even though the boy 
was formerly committed by the same court to the boys' industrial school, the filing 
of the affidavit under section 1647 G. C. constitutes, I think, a new "case" and the 
juvenile court may, therefore, be allowed an additional fee under section 1602 G. C. 

792. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CANDIDATE-WHERE VOTES CAST FOR JUDGE OR CLERK OF ELECTION 
WHO IS NOT A CANDIDATE-HOW COUNTED. 

Where voles are cast for a person for office, who has not been regularly nominated 
therefor, and who has not sought or aspired to such office, such votes 8hould be counted 
for such per.~on, even. though he is a judge or clerk at the eledion at which said voles are 
cast, and such person so receiving the highest number of votes would be eligible to the office 
to which he was elected, notwithstanding the provisions of section 5092 G. C. 

CoLUMBUS, OHio, November 20, 1917. 

RoN. W. D. FuLTON, State Supervisor of Elections, Columbus, Ohio. 

DEAR SIR:-I have an inquiry from Ron. J. Parsons, mayor of Stockport, Ohio, 
under date of November 9, 1917, wherein he states that at the municipal election 
held in that village on November 6, 1917, one of the judges, whose name did not ap
pear on the official ballot, was elected mayor by having his name written in on the 
ballots by the electors; that another judge in the same manner was elected village 
clerk, and still another judge in like manner was elected a.ssessor. He states that 
no question is made as to the fairness of the count, and desires to know whether or not 
the election is valid. I am addressing an opinion thereon to you and will send Mr. 
Parsons a copy of same. 

Under section 5070, subsection 6, G. C., if an elector desires to vote for a person 
whose name does not appear on the ticket, he can substitute the name by wriping 
it in black lead pencil or in black ink i)l the proper place, and making a cross mark 
in the blank space at the left of the name so written. 

Under section 5071 G. C., if there were no nomination for a particular office, or 
if by inadvertence or otherwise the name of the candidate regularly nominated is 
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omitted from the ballot, the elector also may write in the name of a person for whom 
he desires to vote and properly mark it. 

However, in the question under consideration it appears that all of the persons 
for whom votes were thus cast were election officers at said election, and section 5092 
G. C. apparently makes a judge or clerk of elections ineligible to hold an office to 
which he may be elected at an election at which he is serving as such election officer. 
Said section 5092 provides: 

"No person, being a candidate for an office to be filled at an election, 
other than for committeeman or delegate or alternate to any convention, 
shall serve as deputy state supervisor or clerk thereof, or as a judge or clerk 
of elections, in any precinct at such election. A person serving as deputy 
state supervisor or clerk thereof, judge or clerk of elections contrary to this 
section shall be ineligible to any office to which he may be elected at such 
election." 

This section, prior to its amendment, as found in 103 0. L. 496, did not contain 
the exception "other than for committeeman or delegate or alternate to any con
vention," and in consequence was general in its terms. 

Said section 5092 prohibits a person, being a candidate for an office, to be filled 
at an election, other than those named, to serve as a. judge or clerk of elections in any 
precinct at such election. The word "candidate" must be given its popular meaning 
The legislature must have so intended when using this term throughout the election 
laws. Lexicographers usually define a candidate as one who seeks or aspires to some 
office or. privilege, or who offers himself for the same. A candidate has also been 
defined as one who offers himself or is offered by others for a place. 

Section 5092 supra further provides that a person serving as judge or clerk of 
elections, contrary to the section, shall be ineligible to any office to which he may 
be elected at such election. · 

Now, while it is true that these persons who were serving as election officers re
ceived a sufficient number of votes to elect them to the particular offices, there is nothing 
in the facts before us to show that any of these parties were seeking or aspiring to the 
office, or were candidates in the usual acceptation of the term. 

In the compilation of election laws prepared by the state supervisor of elections, 
there is a note under section 5092 G. C. which reads as follows: 

"* * * * While a judge or clerk of elections can not be a candidate, 
where such a person has received a sufficient number of votes by electors 
writing his name on the ballot for a particular office, and such votes are in 
conformity to law in all other respects, such person should be declared elected 
to that office." 

This was the interpretation placed upon section 5092 by one of the former sec
retaries of state, in his capacity as state supervisor of elections. 

Without passing on the question whether or not a person, whose name was not 
printed upon the ballot, might become a candidate in the true sense of the word, if 
he electioneered for the office and importuned electors to vote for him, as the facts 
in the present case do not show that there was any electioneering or that the parties 
were candidates in any sense, and as they merely show that the voters wrote in the 
names on the ballots, and on a count it was disclosed that the election officers had 
received a sufficient number of votes to elect them, it is my view that under such 
circumstances their election was valid. 
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I am inclined to the view that the word "candidate" in said section 5092 means 
a candidate as provided for under the election laws. But in any event I am of the 
opinion that the persons inquired about in the communication of mayor Parsons 
were eligible to the offices to which they were elected, even though they were election 
officers at such election, and that they do not come within the inhibition of section 
5092 G. C. Very truly yours, 

793. 

JosEPH McGHEE, 
Attorney General. 

MO~'EY TAKEN BY POLICE IN RAID OF PLACE OF GAMBLING
DISPOSITION THEREOF. 

Money taken by the police department in the raid of a place of gambling may be ap
plied to the payment of fines and costs assessed against the owners thereof and t_e balance 
remaining after paying such fines and costs is to be delivered to the owner as provided 
in section 4400 General Code, or to the person from whom taken, if not claimed by the owner 
within thirty days as provided in section 4399 General Code. If such money is not claimed 
for a period of one year after its seizure, then it shall be turned over to the police relief fund 
in municipalities having 81.tch fund and to the treasurer of the municipality that has no 
police relief fund. 

CoLUMBUS, Omo, November 20, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your favor of October lOth, 1917, is received, in which you state 
as follows: 

"We are enclosing herewith question, together with brief of the city 
solicitor of Lorain, Ohio, and respectfully request your written opinion upon 
the following matter: 

QuESTION: 
What is the proJ¥lr disposition of moneys taken by the police depart

ment in the raid of places of gambling?" 

The brief referred to in your request, calls attention to the provisions of sections 
4398 to 4401 inclusive of the General Code, and to the case of Engleh~rdt Admin
istrator, v. Kumming, 10 0. N. P., n. s., page 609. 

Section 4398 General Code provit;les as follows: 

"Stolen or other property recovered by members of the police force 
shall be deposited and kept in a place designated by the mayor. Each such 
article shall be entered in a book, kept for that purpose with the name of the 
owner, if ascertained, and the person from whom taken, the place where found 
with general c,ircumstances, the date of its receipt and the name of the officer 
receiving it." 

Section 4399 G. C. reads as follows: 

"An inventory of all money or other property shall be given to the party 
from whom taken, and in case it is not claimed by some person within thirty 

5-Vol. III-A.. G. 
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days after such arrest and seizure it shall unless otherwise ordered by the board 
be delivered to the person from whom taken, and to no other person, either 
attorney, agent, factor, or clerk, except by special order of the mayor." 

Section 4400 General Code reads as follows: 

"If within thirty days such money or property is claimed by another 
person it shall be retained by such custodian until after the discharge or con
viction of the person from whom taken and so long as it may be required as 
evidence in any case in court. If such claimant establishes to the satisfac
tion of the police judge that he is the rightful owner, it sha\1 be restored to 
him, otherwise it shall be returned to the accused persoq,, personally, and not 
to any attorney, agent, factor or clerk of such accused person, except upon 
special order of the mayor after all liens and claims in favor of the munici
pality, against it have first been discharged and satisfied." 

Section 4401 General Code provides: 

"Property unclaimed for the period of one year shall he sold by the chief 
of police or marshal at pubijc auction, after giving due notice thereof, by 
advertisement published three times in a newspaper of general circulation 
in such county. In municipalities where there is a police re"Hef fund and 
trustees and officers thereof the proceeds from such sale shall be paid to the 
treasurer of such fund and be placed to its credit. In municipalities where 
there is no police relief fund and trustees and officials thereof, such proceeds 
shall be paid to the treasurer of the municipality, and be credited to the 
general fund." 

These four sections provide what shall be done with stolen or other property 
recovered by the police force and also covers money or other property taken by the 
police department in raids on places of gambling. 

It is provided in section 4399 General Code that if such property is not claimed 
by some person within thirty days after the arrest, it shall, unless otherwise ordered, 
be delivered to the person from whom taken. 

Section 4400 General Code provides the manner in which the rightful owner may 
have the property restored to him. 

In section 4401 General Code there is provision for the disposition of property 
which has not been claimed for a period of one year. Such property shall be sold 
as therein provided, and in municipalities where there is a police relief fund the pro
ceeds of such sale shall be paid to the treasurer of such fund. In other municipali
ties the proceeds are paid to the treasurer of the municipality. 

There is no provision of statutes which declares a forfeiture of money which has 
been taken in a gambling raid. Sections 13054 to 13082, inclusive, of the General 
Code provide various penalties for offences connected with various devices and 
schemes of gambling. In none of these is there found any provision for the forfeiture 
of money recovered from gamblers. 

Section 13489 General Code prov~des as follows: 

"Upon conviction of a person for keeping a room or place to be occupied 
or used for gambling or knowingly permitting gambling to be conducted 
therein, or permitting a game to be played for gain or a gaming de'l--ice to be 
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kept in a house or other place, or exhibiting a gaming device for gain, money 
or other property or for betting or gambling, or permitting such device to be so 
used, or for being whhout a fixed residence and in the habit of gambling, 
if money or other property, won in gaming, be found in his possession, it 
shall be liable for a judgment which may be rendered against him growing 
out of such violation of law." 

It is specifically provided in this section that money or other property won in 
gaming and found in possession of a person engaged in gambling, that such money 
shall be liable for a judgment which may he rendered against him growing out of such 
violation of the law. 

In the case of Englehardt, Administrator, v. Kumming, 10 0. N. P., n. s., 609, 
the syllabus reads: 

"Where the record of a magistrate shows that at a trial held before him 
he finds from the evidence that certain slot mach,ines are gambling devices, 
his action in ordering them destroyed is lawful. 

\Vhen the record shows the action of such magistrate to be under a search 
warrant his action is in the nature of a proceeding 'in rem.' 

The law does not recognize any property rights as existing in gambling 
devices.'' 

This case upholds the right of a magistrate to destroy gambling devices. It also· 
appears on page 611 of the opinion that money found in the slot machine had been 
applied by the magistrate towards the payment of the costs of the proceedings against 
the owner of the slot machines. The court sustains this application and says at page 611: 

* * * "there was no abuse of discretion on the part of the mayor, 
such as to render him liable for the repayment of the money, in interpreting 
the statutes to permit him to apply this sum towards payment of the costs 
of the proeewlings under the search warrant." 

This case is authority for the application of money recovered in a gambling raid 
to the payment of fines and costs assessed against the owner of such money. It is also 
authority for the destruction of parnphernalia or other property used for gambling 
purposes. 

However, all property recovered in a gambling raid is not subject to destruction, 
only sueh property as may be described as gambling devices may be destroyed. The 
rule, as stated at page 920 of Vol. 20 of Cyc. is as follows: 

"L"nder most statutes gaming apparatus seized ;ts kept and used for 
gambling should be retained by the police authorities as evidence against 
the accused, subject to the order of the court or justice trying him, and upon his 
conviction in a proper proceeding should be ordered destroyed, if it is such 
as is of no substantial or practical use or value except in connection with 
gambling or if the use to which it is customarily devoted is gambling, even 
though the actual owner of the property did not consent to or know of its 
unlawful use; or it should be returned to its proper owner if the alleged offender 
is discharged. Some statutes authorize the court upon proper information 
to issue a warrant or order for the summary seizure and destruction of such 
apparatus kept and used for gaming purposes, if it is of such character that 
it can be put to no legitimate use and that the law will not recognize it as 
property entitled to its protocltion under any circumstances; but if they :tre not 
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of such character, th'ey cannot be destroyed without affording the owner 
an opportunity to be heard upon the subject of their lawful use and to show 
whether or not they are intrinsically useful or valuable for some lawful pur
pose." 

Money is not subject to destruction as a gambling device even though recovered 
in a gambling raid. In the case of Miller v. State ex rei. 149 Pac. Rep., (Okla.) 364, 
the syllabus reads: . 

"Sections 2506 and 2507 Revised Laws, 1910, do not furnish authority 
for the seizure and destruction of money, as being 'an article or apparatus 
suitable to be used for gambling purposes.' " 

In the absence of any statute authorizing the forfeiture of money recovered in a 
gambling raid, there would be no authority to transfer such money to the police relief 
fund or to the treasurer of a municipality. Such money may be applied to the payment 
of the costs and fines assessed against the owner thereof. If any remains after fine 
and costs are paid, it should be returned to the owner as provided in section 4400 Gen
eral Code, or to the party from whom taken as provided in section 4399 Generul Code. 
If such money remains unclaimed for one year, it would come under the terms of sec
tion 4401 General Code, and should be paid to the police relief fund in muni<'ipalities 
having such fund, or to the treasure\ of the municipality having no such relief fund. 

794. 

Very truly yours, 
JosEPH McGHEE, 

Altorney-General. 

SECTION 6455-AS AMENDED BY S. B. 14, PASSED MARCH 21, 1917,. IS 
IN FORCE. 

Section 6455 G. C. as amended by Sencte Bill 14 passed March 21, 1917, is in force 
and is the law to the exclusion oj the same section as found in House Bill 140, passed March 
20, 1917, which latter section is not in e.Decl. 

CoLUMBus, OHio, November 20, HJ17. 

HoN. DoNALD F. MELHORN, Prosecuting Attorney, K enlon, Ohio. 

DEAR Sm:-On October 22, 1017, you make the following request for an opinion 
from this office: 

"It appears from Vol. 107 Ohio Law, that the last legislature twice 
amended code section 6455. The first amendment, passed March 20th, appears 
at page 606; the second, passed March 21st, appears at page 616. 

Please advise whether or not both sections are to be taken together as 
constituting code section 6455, and if not, which amendment is now effective." 

The two acts you mention were passed in two consecutive days by the legislature 
and signed by the governor on the same day. In order to give full consideration to 
the subject both sections may be here copied in full to advantage. The first is found 
in 107 0. L., 606, and is house bill 140, and is as follows: 
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"The county commissioners, by such order, shall direct the county sur
veyor or engineer to make and return a schedule of the lots and lands, and 
public or corporate roads or railroads that will be benefited, with an appor
tionmen of the cost of location, and the labor of constructing the improve
ment, in money, according to the benefits which v.ill result to each. ln appor
tioning the costs of such improvement, the benefits to any lots or lands by 
diking them, in whole or in part, shall be considered with other benefits, and 
labor performed by a landowner on the line of the improvement prior to its 
location may be considered and a reasonable allowance made therefor in the 
assessment against such landowner, if in the judgment of the engineer such 
labor has caused a rna erial reduction in the cost of constructing the proposed 
improvement, ar:d a specification of the manner in which the improvement 
shall be made and complet€d, the number of floodgates, waterways, farm 
crossings, and bridges necessary, including kinds and dimensions thereof, 
and all county and township lines and railway crossings." 

The other is senate bill No. 14 (107 0. L., 616), and iS as follows: 

"Section 6442. The word 'ditch' as used in this chapter shall be held 
to include a drain or water course. The petition for any such improvement 
shall be held to include any side, lateral, spur or branch ditch, drain or water 
course necessary to secure the object of the improvement, whether the same is 
mentioned therein or not, but no improvement shall be located unless a 
sufficient outlet is provided. The words 'according to the benefits' as used 
in this chapter in directing boards of county commissioners to assess lands 
for ditches, and in directing engineers to report assessments for the same, 
shall not be held to authorize any assessment for benefits conferred upon lands 
by nature nor the right of easement of the owners of superintendent lands to 
pass the water therefrom through natural watercourses, except as provided in 
section 6455, and the commissioners may change either terminus of said ditch 
before its final location if the object of the improvement will be better accom
plished thereby." 

"Section 6455. The commissioners shall, also by their order direct the 
county surveyor or engineer to make and return a schedule of all the lots and 
lands, and public or corporate roads or railroads that will be benefited, with an 
apportionment of the cost of location, and the labor of constructing the im
provement, in money, according to the benefits which will result to each, 
and in making such apportionment the amount of such improvement found 
necessary by reason of the artificial construction or improvement of ditches, 
drains and water courses on superincumbent lands and leading therefrom 
into such improvement, shall be considered as a benefit to such superincum
bent lands, and the benefits to any lots or lands by diking the same in whole 
or in part, shall be considered with other benefits, and a specification of the 
manner in which the improvement shall be made and completed, the number 
of flood gates, waterways, farm crossings and bridges necessary, including 
kinds and dimensions thereof, and all county and township lines and rail
way crossings." 

Both of these acts, of course, were pending before the legislature at once-the 
former, house bill No. 140, was passed March 20, 1917; the latter, senate bill No. 14, 
was passed the following day, March 21, 1917. Both were approved by the governor 
on March 21, 1917. There is no record in the governor's office from which can be 
determined the order in which these two acts were given approval, nor does anyone 
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now know the fact as to which was first approved. Both were delivered to the secre
tary of state at the same time, and with a number of other laws all were filed at once. 
In the secretary of state's office, and for the purposes of that office alone, house bill 
No. 140 is endorsed with "No. 162," while senate bill 14 is endorsed with "No. 169." 
This, however, is purely accidental, and arose from the order in which the clerk making 
the endorsement happened to pick them up, and therefore indicates nothing as to the 
priority of the filing there. 

Under this state of facts one of two conditions exists: either both of said laws 
are in force in so far as one is not repealed by the other by implication, or only one 
is in force upon the theory that the latter of the two-whichever that might be
was intended to supersede and be a substitute for the former. The rule is against 
repeal by mere implication, and in favor of giving effect to every provision of two laws 
on a given subject, the latter of which does not expressly repeal the former, as it is 
possible to reconcile the one with the other, and consistently with the apparent legisla
tive intention. 

If house bill No. 140 ever became a law this rule would prevail. As to when a 
bill becomes a law, section 16 of article II of the constitution determines, the pro
visions being as follows: 

"Every bill passed by the general assembly shall, before it becomes a 
law, be presented to the governor for his approval. If he approves, he shall 
sign it and thereupon it shall become a law and be filed with the ~ecretary 
of state." 

There is a further provision a13 to its becoming a law without his approval, not 
here important. If this section governs to the extent of being absolutely final and 
conclusive without any regard to rules of construction for obtaining the legislative 
intent, then it would be impossible that anyone could ever know which of these acts, 
so far as they are inconsistent, operates to repeal the other. 

Let us now pause in this branch of the discussion to compare the two seq,J;ions 
as they appear, with a v,iew to wha.t, if any, contradiction, there is. 

In house bill No. 140 there is a provision in favor of a land owner who has already 
performed labor on the line of the improvement upon which he owns land. This 
upon casual consjderation, migh,t be thought merely dec)ftratory. It, however, turns 
out not to be so. Practically this would work no innovation in the application of the 
law and rarely, if ever, be in conflict with the section as subsequently enacted, be
cause the land owner doing such work would ordinarily receive the benefit of it to the 
extent that he had completed it, and therefore his benefit from the new improvement 
would be correspondingly r.educed and consequently his apportionment of the cost 
of t)le construction according to the benefit would be reduced in like measure. It is 
possible, however, that such adjacent lftnd owner might have do"Qe a great deal of 
work that would very mu.ch lessen the cost of the new improvement, and yet not ,;h)ave 
been of any benefit at all to hi s own land. This would arise ·if the land owner had 
begun an improvement and completed it along a part of his land adjoining the stream, 
supposing it to be a dike, but had left a part of it open at the time of the new improve
ment so that his lands were still flooded to the same extent as they had been without 
any improvement. In such case his benefit from the new improvement would be the 
whole benefit received by hill land, including his own work. 

Kow, under house bill No. 140 he would be allowed on his apportionment the 
amount which his work has reduced the cost of pubVc work, or the proportion of the 
improvement based upon such amount, so that if that be in conflict with the pro
visions of senate bill No. 14 we have the case where we must decide which is in effect. 
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In like manner the latter act contains a provision not found in the former and which is 
an innovation in the drainage laws of the state, as follows: 

"And in making such apportionment the amount of such improvement 
found necessary by reason of the artificial construction or improvement of 
the ditches, drains and water course on the superincumbent land and leading 
therefrom to such improvement, shall be considered as improvement to such 
superincumbent land, * * *" 

Our supreme court has recently decided that an owner of land upon which were 
located ponds and marshes might drain those into a natural course on his own land 
without becoming liable to any portion of the cost of the improvement of a stream 
or drain into which such water course empties. 

Mason v. Commissioners, 80 0. S., 151. 

The opinion in this case is very interesting and is an exhaustive thesis upon the 
subject of riparian rights as between upper and lower proprietors. It might follow 
from the law as laid down in that case to the effect that each owner has a property 
right in the privilege of drainage across servient land that the giving full application 
and effect to this provision in senate bill No. 14 would render it unconstitutional. 
However, that question need not be here considered, and no opinion on it is intended 
to be suggested. Attention is called to it here because no similar provision is found in 
house bill No. 140, and it furnishes an instance in which the two are contradictory, 
so that we have one provision in each which is not found in the other and which either 
is or is not the law as it may turn out, as to whether both or only one of these sections 
is in force. There is therefore such conflict as renders the determination of the question 
necessary. 

If we suppose house bill 140 to have gone into effect and then come to the con
sideration of the effect upon it of the enactment of the other bill, we find this quali
fication of the rule above stated against repeals by implication, that is, that where 
the new law in its evident intent is a substitute for the old in its entirety the repeal 
takes place. 

Lorain Plank Road Co. v. Cotton, 12 0. S. 263. 
State ex rei. Cuneo v. Commissioners, 16 C. C. 218. 
Goff v. Gates, 87 0. S. 142. 

In Lorain Plank Road Company v. Cotton the acts in question were in reference 
to the Plank Road Company. Section 2 of the syllabus, referring to a section of the 
latter act under consideration, is as follows: 

"Said section, which revises the whole subject matter of the amenda
tory act of March 10, 1836 * * * ' for the regulation of a turnpike 
companies,' and is evidently intended as a substitution for it, is to be re
garded as superseding the latter act, and not as furnishing an additional or 
cumulative remedy." 

Peck, J., in the opinion, at page 272, quotes approvingly from Curwen's Intro
duction to Vol. 1, Rev. Stat., as follows: 

"A subsequent statute revising the whole subject matter of the former 
act, and evidently intended as a substitute for it, although it contains no 
P.xpress words to that effect, operates to repeal the former." 
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Ex rei Cuneo v. Commissioners is a circuit court case decided, however, by Price, 
J., who afterwards sat in the supreme court, and the decision was affirmed by the 
supreme court without report. On page 222 he quotes approvingly the same quo
tation above given in the Lorain, etc. v. Cotton case from Curwen's statutes and 
gives it a like application to the case before the court. 

The first syllabus iu Goff v. Gates, supra, is as follows: 

"An act of the legislature that fails to repeal in terms an existing statute 
on the same subject matter must he held to repeal the former statute by 
implication if the later act is in direct conflict with the former, or if the sub
sequent act revises the whole subject matter of the former act and is evidently 
intended as a substitute for it." 

The first clause of this statement_only makes the repeal where there is a direct 
conflict; the latter clause, however, extends it to those cases where the new act is 
evidently intended as a substitute for the old even though there be no such conflict. 
Doanahue, J., on page 151, again cites Lorain, etc. v. Cotton with approval; and 
also on page 152 cites State ex rei. Cuneo v. Commissioners and mentions the fact 
that Price, J., who rendered the opinion in that case was later a judge of the supreme 
court, and follows his brief collation of authorities with this sentence: 

"We have no doubt whatever that this is a correct statement of the 
law." 

In applying this doctrine let us now revert to the effect of the approval of an 
act by the governor. The statement in the constitution above quoted is that that 
approval makes it a law. This statement, however, only refers to the time at which 
a law shall go into effect, not what its construction shall be or its operation with refer
ence to other legislative enactments. For instance, the governor signed house bill 
No. 140. If the legislature had in the meantime repealed that section while it was in 
the hands of the governor and before he had signed it, his signature to it could not 
give it the force of law. The senate bill, however, does not expressly repeal section 
140-the repealing clause in senate bill 14 is that original section 6455 of the General 
Code is repealed. This, of course, was true because at the time of its enactment 
the original section was still in force, house bill No. 140 had not become a law nor 
was it certain that it would become a law at any time. The presumption, which 
presumption by-the-way is only a fiction, is that each member of both houses of the 
legislature was fully aware of both of these provisions in every respect and acting 
intelligently and with express intention in reference to the same. They actually 
act by houses, and a law is passed when it has been passed by that house into which 
it comes from the other, so that senate bill 14 became the act of the legislature when 
it was passed by the house. Of course, under the above rule or presumption each 
member of the house in voting for it knew that house bill 140 was pending in the 
senate, or had been passed by it, but taking the two houses together the combined 
intent of the whole legislature is expressed in the act last passed. Therefore, when 
the governor placed the stamp of his approval upon senate bill14 and it became a law, 
what thereby was its effect as to other legislation upon the same subject not expressly 
repealed? 

While it became a law upon the governor's approval it became the law that the 
legislature intended it should be, such approval having no effect whatever upon the 
intent, construction or operation of the law. The legislature having passed senate 
bill No. 14last intended that it should supersede house bill140, at least so far as there 
was any conflict between the two. 
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Under the principles above announced and the authorities cited, I believe it went 
further and became section 6455 of the General Code. It seems to be apparent not 
only that the legislature intended its provisions to be the law, but that it intended 
its provisions to be the whole law, that is, to be the only section 6455 that was to be 
in force. True, they repealed only the original section, but as above explained they 
could not repeal that section as amended because the amendment had not yet gone 
into effect, and was not certain to go into effect; therefore the repealing clause repealed 
the law that was in effect at the time it passed, and as to the other law it never went 
into effect. 

It may be urged against this view that the cases above cited partly went upon 
the fact of there being some conflict, or apparent conflict, between the provisions 
of the former and latter enactments. However, the statements of the law in the 
syllabi and opinions of the court go further and not only do they do so verbally but 
also logically. 

There are many instances where section numbers of the General Code are dupli
cated under circumstances similar to this-that is, they are printed as such in the 
compilation of the laws. Whether they both be in force or not in any given instance 
is another matter, but we cannot presume that the same legislature at about the same 
time meant to have two separate sections in force as one and under the same number. 
Where they expressly enacted that the section so numbered shall read as they en
acted, and the mere fact that the repealing clause only mentions the original sec
tion, whether the same be explained as above or whether it be purely accidental should 
not have the effect of keeping the provisions of the section in force as it stood in a 
pljor or intermed~ate enactment. It cannot be said that house bill No. 140 ever 
went into Cffect; it cannot be said that it did not; but the .intent)on of the legislature 
is plain that for it senate bill No. 14 should be substLtuted. If the governor had vetoed 
the latter bill, it is true that house bill No. 140 would have become the law, but that 
i,s because the latter bill would then have clearly and dist~ctly had the governor's 
approval added to the intention of both houses of the legislature. This it never pad, 
except at the same instant that t)le other bill had which the legislature intended gpould 
supersede it. Th_!'l fact that the senate b_ill also re..,enaated section 6442 also m11kes 
clear the intention of the leg/i.Slature that that act and not t;he house bill should become 
the la~. Section 6442 is amended by reason of the amendment of sectJon 6455, and 
naturally by reason of the amendment contained in that section, because section 
6455 is expressly mentioned in it, and certainly the 6455 was referred t'o, which was 
there included with it. 

You are therefore advised that, section 6455 as amended in senate bill 14, passed 
March 21,.1917, is the law to the exclusion of the same sect,ion in house bill140 passed 
the day before. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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795. 

CIVIL SERVICE C0:\1MISSION-APPEAL LIES FOR REDUCTION
LAY-OFF, ETC.-REDUCTION OF SALARY OF EMPLOYE BY HEAD OF 
DEPARTMENT-HEAD OF DEPARTMENT MAY REQUIRE SERVICES 
OF EMPLOYE IN DIFFERENT LOCALITIES. 

1. Under the provisions of the civil service law an appeal lies to the civil service 
commission from orders of reduction, lay-off or suspension. The ciujl service commis
sion is warranted in sustaining such appeal only when it is clearly and affi1·matively shown 
that such reduction, lay-off or suspension was on account of political or religious affili
ation, or was made from other motives not founded upon the efficiency of the administra
tion or the good of the public service. Unless such state of facts be clearly shown,-the 
presumption in favor of the propriety of official acts requires the dismissal of such appeals. 

2. The heads of departments may reduce the salary of an employe in the classified 
civil service whose position does not fall within any of the groups for which the legisla
ture has established salary schedules, provided such red1tclion be not made for any of the 
improper motives prohibited by the civil service law. 

3. An employe appointed from a stale-wide eligible list is under the control of the 
head of the department who, in the proper management of the affairs of such department, 
may requi1·e the services of such employe in different localities from time to time as the 
exigency of public service requires, so long as the transfer is not from one department to 
another in violation of section 16 of the civil service law. 

4. Where a state has been divided into districts by a department for its own admin
istration, employes in one district may be removed to another district by the head of such 
department without the app1·oval of the civil service commission, but s1tbject to the rules 
above given as to the Teasons for such transfer if the same amount to any discrimination 
in ]Josilion against such employes. 

Cou:MBUS, OHio, November 20, 1917. 

Civil Service Commission of Ohio, Columbus, Ohio. 

DEAR Sms:-I am in receipt of the following communication from you under 
date of October 23, 1917: 

"Section 486-17 of the civil service h w provides in part: 
'ln all cases of 1eduction, layoff, or suspension of an employe, whether 

appointed for a definite term or otherwise, the appointing authority shall 
furnish such employe 01 subordinate with a t opy of the order of layoiT, re
duction, or suspension, and his reasons for the same, and give such employe 
or subordinate a reasonable time in which to make and file an· explanation. 
Such order, together with the explanation, if any, of the subordinate, shall 
be filed with the commission. Nothing in this act ·contained shall limit the 
power of an appointing officer to suspend, without pay, for the purpose of 
discipline, an employe or subordinate for a reasonable period, not exceeding 
thirty days; provided, however, that successive suspensions shall not be 
allowed, and provided further that the provisions of this section shall not 
npply to temporary and exceptional appointments mncle under the authmity 
of section 486-14 of the General Code.' 

Paragraph 6 of section 486-7 of the luw proYicles that the commission shall: 

'Hear appeals from the decisions of appointing officers of persons in the 
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classified service who have been reduced in pay, or position, laid ofT, sus
pended, discharged, or discriminated against by surh appointing authority.' 

Section 486-16 of the law provides in part: 

'\Yith the consent of the commission, a person holding office or position 
in the classified service may be transferred to a similar po~ition in another 
office, d.epartment or institution having the same pay and similar duties; 
but no transfer shall be made from an office or position in one class to an 
office or position in another class, nor shall a person be transferred to an 
office or position for original entrance to whic:h there is required by this act 
or the rules adopted pursuant thereto, an examination invoh·ing essential 
tests or qualifications, or carrying a salary different from or higher than those 
required for otiginal entrance to an office or position held by such person.' 

Your advice and opinion is respectfully requested as follows: 

1. Is paragraph 6 of section 486-7 intended to give the civil service 
commission jurisdiction for the consideration of appeals from orders of re
dudion, layoff or suspension, in the absence of specific provision to that 
effect in section 486-17? If so, what grounds would warrant the commission 
in sustaining or refusing to sustain a reduction by an appointing officer? 
In other words, what is the Rcope of jurisdiction of the civiJ service commis
sion in cases of reduction, layoff, or suspension, ::md the method of procedure 
in such cases? 

2. Can the salary of a classified employe whose position does not fall 
within any of the groups for which the legishture has established salary 
schedules be reduced hy an appointing officer without restriction? 

i'!. Can an employe appointed from a ~tate-wide eligible list to such a 
position, for instance, as foreman of canals in the department of public works 
where it is customn.ry to designate the appointment and Dssignment as fare
man of a cert:.lin section of the canal :>ystem of the state, be tranRfE:.rred f10m 
one section of the canal system to another, without the approval of the state 
civil service commission, or the consent of the employe transferred? If so, 
can such transfer be made at a reduc·tion in salary? Section 4S6-16 SPPmS 
to have provided for transfers from one department to another rather than 
transfers within a department. 

4. Ct.n an 1ppointing officer in a department where the state has been 
districted for the purpose of administration, transfer an e.mploye who has 
been appointed from a state-wide eligible list to service in a designated district, 
from one distJict to another without the c·onsent of the Givil snvice com
mission, or the employe transfured? If so, can such transfer be arbitrarily 
made, or must it be done for the purpose of increasing the efficiency of admin
istration, or for some other good and sufficient reason?" 

In answeling your que~tions the vorious provisions of the rivil service ,,ct are to 
be kept in view together and the wholP. act to some extent t onsidered. It is one en
tire legislative schEme with a definite and derlared object. Its provi~ions were a.JI 
enacted 'lt once, and :>II intended to be operative in that the whole law should have 
the harmonious oper·1tion conducive to said objPc t. This is true in reference to your 
first question. It. is necessary to consider section 7 in wnnection wit.h section 17, 
and it seems that you have further takm into t cnsiden tion section 17-a. The s;xth 
p'lragroph of Sfction 7 alone would raise no doubt. The whole of said sed ion i~ upon 
the powers and duties of the commission and the p:J.rticular paragraph in question 
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gives them the power and imposes upon them the couesponding duty of hearing ap 
pe:tls of persons in the classified service who have been 

redu.t:ed in pay or in position, 
laid off, 
suspended, 
disc barged, or 
otherwise discriminated against., 

by the appointing authority. 
When it is ~aid that there is no doubt of its application what is meant is that 

there iS' no doubt of the at;thority and duty of the commisEion to hear such appeals 
when they may lawfully be made. Referring, then, to section 17 we find a prohi
bition against the exercise of authmity by the appointing power in reference to the 
above list, of subje~ts as applied to teligious or political reasons or afliliatic,ns. 

Construing this portion of section 17 with other paragraphs might raise the infer
ence that the appeal referred to in section 6 is confined to whom the reduction, etc., 
are connected with such reasons. Such limi;tat~!Jn, however, disappears in reading the 
succeeding portions of section 17, for it is immediately pro~ed that in all cases of 
reduction, lay-off, or suspension, the appointing power shall furnish the employe w\th 
a copy of the order and b,is reasons, and give a reasonable time for an explanation. 
This does not expressly apply to a discharge or to any other discri.mination than re
duction, lay-off or suspension. The reason for omitting a discharge is because that is 
provided for in detail in the succeeding section-17a. The om.ission of the other dis
crimination may have been because it is too indefinite in terms to permit of the exact 
treatment prescribed for other cases, or it may be the result of mere oversight on the 
part of the leg~lature. Your quest,pn, however, refers to a reduction, and it may be 
safely concluded that an appealli.~ from such reduction either in pay or in position. 
The fact that the proceedings and machinery for conducting such appeal are not as 
definitely provided and prescribed as it ~s for appeals in the case of discharge is not 
sufficient to overcome the express authority to hear such appeal in paragraph 4 of 
section 6 and the requirement of notification of such reduction to the commission by 
the appointing power found in section 16. And, as above intimated, the reason of you,r 
doubt upon the subject probably arises from a consideration of the definite provisions 
of section 17a in reference to appeals in cases of removals. 

The exact method of proceeding in case of appeals for the removal.is lairl out 
defin\tely in the latter section, and no corresponding directions are given in case of 
appeals from the other act;ions in which it is permiited. The reason of this is probably 
because the subject of removal or discharge is of so much more importance than any 
of the others that lit was deemed necessary to provide for a definite proceeding in the 
case of the removal. It occasipns doubt, for instance, as to what time an appeal should 
be taken from the order of reducti.pn or lay-off when an appeal in the case of discharge 
is expressly required to be withi,n ten days; but as above observed these considera
tions are not sufficient to take away the express authority given to hear such appeals. 
It would happen in most cases of appeal from a lay-off or suspension that before the 
appeal could be heard the period of suspension would end. This would not apply to a 
reduction, and if it were necessary to determi~e when such appeals should be taken in 
the case of a reduction, the ten-day limitation applied for appeals in the case of re
movals would have no application and therefore it would either be unlimited or some 
other limitation would have to be deduced from the logic of the case-a question not 
here necessary to determine. 

It being therefore deterrn:ined that there is a right of appeal in the case of SJlCh 
reduction in pay or position, the question proceeds as to what grounds would warrant 
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the commission in sustaining or refusing to sustain such reduction. The answer to 
this question can not be definitely given but must be founded upon general consid
erations to be drawn from the whole Civil Service law and its evident and declared 
spiritandintent,andmust be governed by a well known rule in reference to the control of 
official authority. Clearly, if the reduction were on account of religious or political 
considerations, upon that state of affairs being thoroughly disclosed or undisputed 
the commission would sustain the appeal, but it would seem that the authority to 
extend it is not limited to those grounds alone, for as above noticed the provision in 
reference to religious and political grounds of reduction or dj,scrimination is simply a 
declaration of a principle, and not a limitation of authority. 

Broadly spealqng, then, if it be shown clearly or admitted that sU.6h reduction is upon 
any ground not properly connected with the efficiency and good of the public service, 
at least in a broad sense, the appeal should be susta.i.ned. Such a multitude of instances 
might be imagined that no specific answer can be given as to what ground would war
rant the commission in sustaining or refu5itng an appeal, but the same would have to 
be governed by the most general considerations applied to particular cases as they 
might arise. However, such action of the commission should always be in view of the 
other rule alluded to above governing the control of official conduct, which is in sub
stance that the presumption of right action always prevails in favor of such officer, 
and the contrary should be clearly shown. In the case of mere difference of opinion 
official conduct should not be controlled by the civil service commission, but in respect 
to those matters committed to the commission by the civil service law violations of 
such law should be clearly establi.shed before such interference, by way of maintaining 
an appeal, should be used. 

The presumption is that the head of a department or appointing power in reducing 
an official in pay or posit¥>n is acting for the public good, and for the efficiency of the 
public service, and this presumption should be clearly rebutted by convincing evi
dence before the commission should sustain an appeal. 

Answeri:ng your second question, it seems to refer to that class of cases where an 
appropriation is made for certain service by a department and for the pay of certain 
employes in that service other than those comprised in the "groups and grades" men
tioned in the appropriation act, and with salaries therein provi,ded. The amount ap
propriated for such employes is intended as a maximum. In this case I· know of no 
lim"itation upon the heads of departments preventing changes in the compensation of 
individual employes when in their judgment the same is equitable and just. In sueh 
case if a given employe is recei~i,ng more than the head of the department cons_iders 
his services are worth, there seems to be no restriction upon his right to reduce the 
same. This, of course, is subject to the provisions of the civil service law above men
tioned against reduction and discrimination for improper reasons, and in the event of 
any such improper reason COJ1troll.i,ng such reduction the appeal would lie as above 
provided, subject to all that is above stated with reference thereto as to presumptions 
in favor of the act of the department and otherwise. 

The answer to the th,i,rd question seems t~ have application to the fourth. so far 
as the reduction of salary is concer~ed. As to the transfer of the employes, the opi,nion 
expressed by you in your question is correct, that section 16 of the civil service law has 
reference to transfers from one department to another and not to mere transfers from 
one position to another in the same department. Therefore, if the department of 
public works saw fit to change the locality of the activities of a given employe on the 
canals it would be a matter entirely within his judgment to make such transfer. In 
so far as such transfer results in a reduction of salary or position, it would be subject 
to all the considerations mentioned in the answer to the second question above. 

Answering your fourth question in like manner upon the same considerations, the 
state department can make the transfer from one district to another of employes ap-
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pointed from a state-wide eligible list without authority from the civil service com
mission, and employes so transferred would be required to comply. Plainly, however, 
such transfer could not be arbitrarily made, but must be done in the interest of the 
efficiency of the administration. If such transfer were an unjust discrimination, an 
appeal might lie therefrom, and in the same manner and subject to the same rules and 
presumptions indicated above, the appeal could be either sustained or refused by the 
commission. Very truly yours, 

JosEPH McGHEE, 
A ltorney-General. 

796. 

STATE HIGHWAY COMMISSIONER-COUNTY SURVEYOR-MAPs
COPYRIGHT. 

The following principles of law are based upon the provisions of sections 1187 General 
Code, and 2284-1 and 2284-2 General Code. 

1. The state highway commissioner has a right to require a county surveyor to furnish 
the original tracing of a map which is to become the property of the state. 

2. The county sttrveyor has no right to copyright a map which he makes for the state. 
3. The county surveyor has no right to reproduce copies of maps he furnishes the 

state highway commissioner for the state, excepting for his office use. 
4. The county surveyor has no right to sell, distribute or give away publicly or privately 

copies of maps made for the state. 
5. The state highway commissioner has no right to copyright the uncolored maps 

made by the county surveyors. The copyright must cover the complete set as published 
by the state highway commissioner. 

6.. The state highway commissioner has no authority to give to the public prints 
made from the maps furnished him by the county surveyor; neither has he any authority 
to lend out tracings or negatives of the same. 

7. The state highway commissioner has authority to furnish prints of such maps 
to employes of his department to be used by them in the course of their employment. 

8. In making application for the copyright the following style should be used. "Clinton 
Cowen, State Highway Commissioner, for the State of Ohio." 

CoLUMBus, Omo, November 20, 1917. 

RoN. CLINTON CowEN, State Highu·ay Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of October 2, 1917, in which you a:sk 
me to,place a constructipn upon sections 1187, 2284-1 and 2284-2 General Gode with 
a view to answering nine questions submitted by you. The sections to which you 
refer read as follow~: 

"Section 1187. The state highway commissioner or chief highway 
engineer, may call upon ~he county highway superintendent, at any time, to 
furnish a map or maps of the county showing distinctly the location of any 
rivers, railroads, streams, township lines, cities, villages, public highways, 
road improvements, and deposit.s of road material, together with any other 
information that may be required by said commissioner or engineer. It shall 
be the duty of the county highway superintendent to furnish such V1forma
tion in such form as the state highway commissioner may require. A copy of 
such map:>, plats or other information shall be kept on file in the office of the 
county highway superintendent." 
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"Section 2284-1. Highway maps shall be published by the state and shall 
be officially designated as 'Highway l\Iaps of Ohio.' The state highway com
missioner is hereby authorized to designate the improved roads by color, and to 
revise such maps from time to time as the improvement of the roads may 
justify. He shall secure a copyright of the said maps from time to time 
then so published. '" " * " 

"Section 2284-2. An edition of five thousand copies of the highway 
maps of Ohio shall be published as soon a.s information regarding the character 
of improved roads has been compiled and plates showing the same have 
been prepared. Future editions of not to exceed five thousand copies each, 
may thereafter be published when ninety per cent. of the last preceding 
edition has been sold. The commissioners of public printing shall have 
charge of the printing and binding of the editions of the highway maps of 
Ohio. They shall be printed upon a suitable quality of paper and shall be 
bound in such styles and quality of binding as to them may seem advisable. 
The commissioners shall advertise for bids as provided by law and shall let the 
contract to the best and lowest responsible bidder. The contract for printing 
and binding the highway maps of Ohio shall not be considered to be a part 
of the general contract for printing, and shall not be classed as any one of 
the classes of public printing but shall be a separate and distinct contract. 
When such maps are completed they shall be delivered to the secretary of 
state and shall be sold by hi,m at the cost of the paper, pri!IJ ting, binding and 
delivPring plus twenty-five per cent. add).tional. The money derived from their 
sale shall be turned over to the state treasury in the same manner as provided 
for the payment of other moneys paid into the state treasury." 

1 will take up your questions in the order in which they are given in your com
munication and answer them in the same order. Your first question is as follows: 

"(1) Has the state highway coJIL."ll.issioner a right, under the provisions 
of section 1187 G. C., to require a county surveyor to furnish the original 
tracing of a map which is to become the property of the state?" 

Section 1187 General Code provides that "it shall be the duty of the county high
way superintendent to furnish such information in such .form as the state highway com
missioner may require." This section also provides that "the state highway commis
sioner, or the chief highway engineer, may call upon the county highway superin
tendent, at any time, to furnish a map or maps of the county." 
• ~· From this provision it is my opinion that the state highway commissioner has a 
right to require a county surveyor to furnish the original tracing of a map, and this 
for the reason that the section provides that the latter shall be furnished in such form 
as the state highway commissioner may require. 

Your second question is as follows: 

"(2) Has the county surveyor a right to copyright a map which he makes 
for the state highway commissioner under the provisions of section 1187 G. C.?" 

It is my opinion that the county surveyor has no right to copyright a map which 
he makes for the state. The very fact that the state highway commissioner is author
ized and commanded to secure a copyright of the maps furnished by the county sur
veyors when published would seem to negative the idea that the county surveyor 
should have authority to copyright the maps of his county; further, the work done 
by the county surveyor is for the use and benefit of the state and not for his own ust.; 
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for this work he is paid under the provisions of section 7181 General Code (107 0. L., 
110), which section provides as follows: 

"Provided, however, that in no case shall the annual salary paid the 
county surveyor exceed six thousand dollars. Such salary shall be paid 
monthly out of the general county fund upon the warrant of the county 
auditor and shall be instead of all fees, costs, per diem or other allowances, and 
all other perquisites of whatever kind or description which any county sur- · 
veyor may collect or receive." 

Hence, in view of the fact that the county surveyor receives a full consideration 
under the provisions of this section, and in view of the fact that the work which he 
furnishes is to be copyrighted by the state, it is my opinion that the county surveyor 
has no right or authority to copyright the maps prepared by him. 

Your third question reads as follows: 

"(3) Has the county surveyor a legal right to reproduce copies of the 
map he furnishes the state h,i;ghway ·commissjoner under the provisions of 
section 1187 G. C., other than the copy he is required to keep on file?" 

The answer to your second question really answers your third. The county 
surveyor does this work for the state, for which he is paid under section 7181 General 
Code (107 0. L. 110); the state highway commissioner is then to have the same copy
righted when it is published with the maps of the other counties. This copyright 
is meant to enure to the benefit of the state, and would prevent any one other than 
the state from publishing or reproducing the matter or any part of it contained in the 
completed work. 

Hence, it is my opinion that a county !jurveyor has no right to reproduce copies 
of maps he furnishes to the state highway commissioner, excepting for use in his own 
office. · 

Your fourth question reads as follows: 

"(4) Has the county surveyor a right, under the provision of sect.ion 
1187 G. C., or any other law, to sell, distribute, or give away, publicly or 
privately, copies of the map made for the highway commissioner under the 
provisions of section 1187 G. C.?" 

This question is answered by the answer given to your third question, namely, 
that he has no such right. 

Your fifth question reads as follows: 

"(5) Would it be permissible for the state highway commiSSioner to 
copyright the uncolored maps made under the provisions of section 1187 
G. C., either singly or in separate sets, before all the maps are completed, 
when it is the intention later to publish such maps in colors showing im
provements under the provisions of sections 2284-1 and -2 G. C. after aU 
maps are completed and the improvement information obtained? Or is 
the copyrighting of maps, made under the provisions of section 1187 G. C. 
limited by section 2284-1 G. C. to the time when all the maps are completed 
showing improved roads by color, and ready to be published?" 
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Section 2284-1 General Code provides: 

"Highway maps shall be published by the state and shall be officially 
designated as 'Highway Maps of Ohio.' The state highway commissioner 
is hereby authorized to designate the improved roads by color, and to revise 
such maps from time to time as the improvement of the roads may justify. 
He shall secure a copyright of the said maps from time to time when so pub
lished. * * *" 

From the provisions of this section two things are provided for, namely: 
1. Highway maps shall be published and designated as "Highway Maps of 

Ohio." 
2. The state highway commissioner shall secure a copyright of said maps from 

time to time when so published. 
From these provisions it is my opinion that there is no authority to copyright 

the maps, either singly or in separate sets until the time when all of the maps are com
pleted showing the improved roads by color, and are ready for publication as the 
Highway Maps of Ohio." 

Your sixth and seventh questions read as follows: 

"(6) Is it permissible for the state highway commissioner to give 
away prints made from the maps furnished him under the provisions of 
section 1187 G. C., 

(a) If the map is copyrighted? 
(b) If the map is not copyrighted?" 
(7) Is it permissible for the state highway commissioner to lend out 

tracings or negatives made from tracings, for the purpose of permitting 
prints to be made from the original maps, furnished under the provisions 
of section 1187 G. C., 

(a) If the map is copyrighted? 
(b) If the map is not copyrighted?" 

These two questions may be answered together. As I view it, the answer will 
be the same whether the uncolored maps are copyrighted or not. The fact remains 
that the maps when colored and completed are to be copyrighted, and under section 
2284-2 General Code the profits are to enure to the benefit of the state. Hence, the 
state highway commissioner would not have authority to distribute the matter that 
goes into the copyrighted work. The same rule would apply to him as applies to 
the county surveyor as before stated in this opinion. Furthermore, section 2284-1 
General Code specifically states how the first edition of the published maps shall be 
distributed, and section 2284-2 General Code provides how further editions shall be 
handled. This seems to negative the idea that there is to be any other distribution 
of the matter when it becomes the official publication. 

Your eighth question reads as follows: 

"(8) Would prints of such maps furnished to engineers, division en
gineers, resident engineers or other employes of this department for depart
mental business, constitute an exception to your answers to points (6) and 
(7) above?" 

In answering this question it must be borne in mind that section 2284-1 and 
2284-2, and section 1187 General Code are not parts of one and the same act. The 
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former sections were enacted into law on April 27, 191(', while the latter section forms 
a part of the Cass Highway act, and was enacted into law on May 27, 1915. For 
this reason it cannot be held that the same purpose runs through all of the sections. 
It is undoubtedly true that the results secured under the provisions of section 1187 
General Code are to be used in carrying out the provisions of sections 2284-1 and 
2284-2 General Code, but the provisions of section 1187 General Code were also evi
dently intended to serve another purpose. The state highway commissioner is given 
authority to ask for the information therein set out from the county surveyors for 
the use and purposes of his own department. 

Hence it is my opinion that you would have authority and be warranted in law 
in giving the information you secured from the county surveyors to the employes 
of your department to be used by them in the performance of their official duties. 

Your ninth question is as follows: 

"(9) In applying for a copyright for a map, made by the county surveyor 
under the provisions of section 1187 G. C., what entry is proper to make by 
this department in blank space (3) of the official form for application for 
copyright (hereto attached)?" 

The answer to this question must be given in the light of a decision rendered by 
the supreme court of the United States, styled Banks v. Manchester, 128 U. S. 244. 
The court in this case affirmed the decision of the circuit court of the southern dis-
trict of Ohio, found in 23 Fed. Rep. 143. · 

From these two decisions I am of the opinion that you should make application 
for a copyright in the following words: 

"Clinton Cowen, state highway commissioner for the state of Ohio." 

In giving you this answer I am not at all passing upon the question as to the 
right which the state of Ohio would have under such a copyright, but whatever right 
the state can secure by virtue of a copyright will be secured, in my opinion under 
and by virtue of an application such as is above set out. The language in 128 U. S. 
244, and on page 253 of the opinion, renders the· question as to the right of a public 
official to secure a copyright of the work performed by him somewhat uncertain. The 
court in this case rather held that inasmuch as the official draws a salary for the work 
he performs as a public official, his work should be for the use and benefit of the public 
and not subject to copyright. 

But that court, in another case styled Callaghan v. Myers, 128 U. S. 761, rendered 
a decision more specific in reference to this point. On page 647 of the opinion the 
court says: 

"Even though a reporter may be a sworn public officer, appointed by 
authority of the government which creates the court, of which he is made 
the reporter, and even though he may be paid a fixed salary for his labors, yet, 
in the absence of any inhibition forbidding him to take a copyright for that 
which is the subject of a lawful copyright in him or reserving a copyright 
to the government as assignee of his work, he is not deprived of the privilege 
of taking out a copyright which would otherwise exist." 

This case would seem to hold that a public official, even though he is paid a salary, 
may secure a copyright upon the product of his labors. The benefit of the copyright 
will then vest in the state under and by virtue of the provisions of our statutes. 



ATTORNEY -GENERAL. 2131 

Relath·e to the copyright referred to in your communication, I desire to suggest 
that it will be necessary for your department and the county suneyor to be very care
ful as to the manner in which the copies of the maps are used, for the reason that the 
courts have been unanimous in holding that if any matter subject to copyright has been 
dedicated to the qse of the public by publishing the same, then tpe author can no 
longer have the same copyrighted. 

For instance, in 68 L. R:· A. 591 the court say: 

"l'hus in case of a book, ordinarily the sole practical benefit to the author 
is in the rig.ht to multipb' cop~es. The exhibition or private circulation of 
the original or of pripted copies is not a publ_.tcation unless it amounts to a 
general offer to the public. The unrestricted offer of even a sin11;le copy to 
the public implies the surrender of the common law right." 

In 212 Fed. Rep. 301, the court say in t.he opinion: 

"If there be such a diissemination of the thing under consideration among 
the pub\ic as to justify the belief that it took place with the intention of render
ing the work common property, then publication occurred." 

If publication has occurred, the courts are unanimous that the matter can no longer 
be copyrighted. 

Hence, while your department has the undoubted right to use the maps secured 
from the county surveyor for the use of the department, yet the maps should be so 
used and returned to the office and kept there in such a way as in nowise to indicate 
to the public that the matter contained in the maps has been dedicated to public use. 

I would suggest that you stamp upon the ~aps 'used by your department some
thing to the effect that they are merely for the use of the department a,nd that there 
is no intention whatev<Jr, upon the par,t of the department or any one else, to dedi· 
cate the same to the use of the public. 

It might also be well for the county surveyor, in filing the copy of'the map in his 
department, to indicate upon the same that it is filed merely ~n compl,iance with the 
law and for the use of his department, and is not in anywise for the uses and purposes 
of the public. 

This suggestion I feel to be important and request therefore that you gi-ve the same 
your careful consideration. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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797. 

COLLATERAL INHERITANCE TAX-DOES NOT APPLY TO SHARES OF 
STOCK OF DOME;STIC CORPORATION OWNED BY NON-RESIDENTS 
-DOES APPLY TO REAL E~TATE-BY WHOM AMOUNT OF TAX DE
TERMINED-TAX COMMISSION HAS NO JURJiSDICTION. 

The Ohio collateral inheritance tax law does not apply to bequests or intestate suc
cessions of shares of stock in domestic corporations passing from the estates of deceased 
persons residing in other sates (Greves v. Shaw, 173 Mass., 205 contra not followed). 

Such laws do, however, apply to devises or intestate inheritances of real estate be
longing to the estates of such non-resident decedents when such real estate is located in this 
state. 

Primarily, the auditor of the county in which ancilliary administration is had or 
the foreign will is probated, and ultimately the probate court of such county determines 
the amount of the tax· on account of such real estate, and the same is payable to the treas
urer of said county. 

The tax commission of Ohio has no authority or jurisdiction whatsoever over the ad
ministration of the collateral inheritance tax law. 

CoLUMBus, Omo, NoTember 20, 1917. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! aoknowledge your letter of recent date in which you enclosed 
a letter written on behalf of the executor of the est.ate of a person who at his death 
was a resident of .the state of New Hampshire. The letter contai,ns. a copy of the 
will of t4e decedent and a copy of a supplemental imrentory of the estate, sho~g 
that the testator was t;he owner of undiTided interests in certain tracts ·of real esta,te 
located in the city of Cle:reland, Ohio, and of certain shares of stock in a corporation 
organi:zed under the laws of this state. 

You ask the following questions in connection with this letter: 

"Please adpise the commission whether any of the property included 
in the supplemental inyentory is subject to inheritance tax in this state. 

If any of this property is subject to inheritance tax in this state, what 
authority is to determine the amount of the same and to whom is it to be 
paid? 

What is the jurisdiction of the tax commissioner of Ohio ojVer the admin
istration of the collateral inheritance tax law?" 

The first question is devisible on the facts stated into two parts: that relat!/ng to the 
real ef!'.tat~, and that relating to the shares of stock. As to ~he forme, no serious ques
tion exiSts. Under all inheritance tax laws, excepting those the scope of which is 
expressly ~ted to the taxation of the succession to the property of residents of the 
state, it has been uniformly held that devises and intestate inheji~tances of real prop
erty located withi.n the state are taxable, though the testator or intestate at the time 
of his death was a resident of another state. 

The express language of section 5331 of the Gener.nl Code admits of no other 
answer to this question. It provides as follows: 

"All property witill,n the jurisdiction of this state, and any interests 
therein, whether belonging to inhabitants of this slate or not, and whether tan-
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gible or intangible, which pass by will or by the intestate laws of this state, or 
bydeed,grant,saleor gift, made or intended to take effect in possession or enjoy
ment after the death of t)le grantor, to a person in trust, or otherwise, other 
than to or for the use of the father, mother, husband, wife, lineal descendant 
or adopted child, shall be liable to a tax of five per cent. of its value above 
the sum of five hundred dollars. Fifty per cent of such tax shall be for the 
use of the state; and fifty per cent. of such tax shall go to the city, village 
or towns~p in which said tax originates. All administrators, executors and 
trustees, and any such grantee under a conveyance made during the grantor's 
life, shall be liable for all such taxes, with lawful interest as hereinafter pro
vided, until they have been paid, as hereinafter directed. Such taxes shall 
become due and payable immediately upon the de~th of the decedent and 
shall at once become a lien upon the property, and be and remain a lien until 
paid." 

The nature of this part of your first question does not require further comment 
upon the machinery of collection and assessment of the tax at this time, and I advise 
without further discussion that the devises of the real estate mentioned in the supple
mental inventory submitted to me are subject to the collateral inheritance tax of this 
state. In so advising I assume, of course, that the devisees are not within the degrees 
of relationship mentioned in section 5331 and that the value of each separate interest 
vesting under the will exceeds the sum of five hundred dollars. In passing I point out 
that though the property in question represents merely undivided interests in real 
estate, the phrase "any interests therein" as used in section 5331 is broad enough to 
make the section applicable thereto. 

The question as to the taxability of the bequests of the shares of stock mentioned 
in the inventory is of very different character. It has heretofore been held in this de
partment that shares of stock in an Ohio corporation belonging to the estate of a non
resident decedent are not subject to the collateral inheritance tax. So far as I am 
advised, the uniform practice of the state in the administration of the collateral in
heritance tax law has been in accord with this view. I have felt disposed, however, to 
re-examine the question with some care in answez:ing your letter and not to dismiss it 
from consideration on the authority of the precedents available in thi$ department. 

It must be admitted that if the question could be considered as one of general law, 
or as one involving merely the power of the state to impose a tax upon such successipns 
as are involved in the second part of your first question, it would have to be sa~d that 
the overwhelming weight of authority-indeed the unanimous doctrine of the courts 
of the several states-would support the exaction and sustain the taxation of the suc
cession to stock owned by a non-resident decedent in a corporation of the state imposing 
the tax, whether or not the certificates for such stock are or ever have been in the state, 
and although they have been actually transferred in the foreign jurisdiction before the 
tax is collected. 

People v. Griffith, 245 Ill., 532; 
In re Bronson, 150 N.Y., 1; 
In re Culver, 145 Iowa, 1; 
Neilson v. Russell, 76 N. J. L., 655; 
Dixon v. Russell, (N.J.) 73 Atl.J 51; 
Douglas County v .. Kountze, 84 Neb., 506; 
State v. Probate Court, 128 Minn. 371, L. R. A., 1916a, 901; 
Blackstone v. ::.\Iiller, 188 U. S., 189; 
Greves v. Shaw, 173 Mass., 205: 
See 46 L. R. A., n. s., 1168, ~ote. 
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Many of these cases can be distinguished un the ground that they arose under 
statutes substantially different from the Ohio law. One of them, Greves v. Shaw, 
supra, can not be so distinguished, and is exactly in point so far as the language of 
the two statutes is concerned, though there may be other distinctions between the 
cases which will be hereinafter dwelt on. In spite of this imposing array of authorities, 

. however, I regard the question as at least an open one in Ohio, and shall proceed to 
discuss it as such, developing as the discussion progresses my reasons for the doubt 
which I entertain and ultimately the conclusions at which I fee) obliged to arrive. 

The Ohio Constitution, Artiple XII, section 2, requires that all property shall be 
taxed, as such, by a uniform rule, a·nd so precludes the double taxation of any thing as 
property. Nevertheless, inheritance taxes have been sustained in Ohio, as in other 
states, not as property taxes but as privilege or exdse taxes-the word "privilege" 
referring to the basis of the tax and the word "excise" to the method thereof. 

State v. Ferl(is, 53 0. S., 314; 
Hagerty v. State, 55 0. S., 613; 
State v. Gui)bert, 70 0. S., 229; 
Executors of Eury v. State, 72 0. S., 448. 

In each of the first two of these cases-the one dealjng with the first d:i;rect1in
heritance tax law and holding it unconstitutional for reasons which are not important 
in the present connection, and the other dealing with the original form of the present 
collateral inheritance tax law-the court had before it a statute in form like section 
5331 of the General Code, which, it will be observed, in terms enacts that "all property 
within the jurisdict~on of this state * * * shall be liable to a tax," etc. So far 
as the words of the statute were concerned, then, the tax was laid upon property yet 
the court sustained the tax as against the main objection in both cases on the ground 
that it was not in substance such a tax, but, as stated, was a tax on a privilege. 

Burket, J., in State v. Ferris, supra, used the following language at page 326: 

"It must be conceded that the language used in the statute is upon 
its face clearly a taxation of the property itself, and not of the right to acquire 
property. And for myself, I think thjs is the true con~truction of the act. 
Others of the court, however, think that when the operation and effect of the 
statute are considered, that it may be regarded as taxing the right or privilege 
rather than the property. Certain it is that the only thing that can be con
stitutionally taxed is the right or privilege of succession. * * * " 

The oth~r two cases cited dealt with the second direct inheritance tax law of the 
state, since repealed, which in terms impOsed a tax, not upon property itself but upon 
the right to succeed to o~ inherit property within the jurisdiction of this state "and 
any interests therein." 

We have it, therefore, that despite the language of section 5331, the collateral 
inheritance tax must be regarded as a tax on a privilege and n, ot as a tax on property. 

It seems to me that the next question which obviously arises is as to the nature 
or identity of the privilege which is taxed. It must be admitted that this is not the 
usual attitude of the courts of other states in dealing with questions like the one under 
consideration. They have chosen, in some instances, to ignore this fundamental ques-· 
tion and to deal at the outset with the distJ¥lct, though also iplportant, questi.pn as 
to what is meant by "property w,ithin the jurijldiction of the state." Thus Knowlton, 
J., in Greves v. Shaw, supra, confines his d~cussi:on of the ent.~re question as to the 
taxabi,Iity of the succession to shares of stock i.n Massachusetts corporations belong
ing to non-residents of the state to the following: 
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"There can be no doubt that stock in corporations organized under the 
laws of this commonwealth * * "' is property within the jur~diction 
of the commonwealth, within the meaning of this statute. * * * Such 
a corporation, being in a sense a citizen of this state, and having an abiding 
place here akin to the domicile of a natural person, is subject to the juris
diction of the commonwealth, and is in fact within the commonwealth. The 
stockholders are the proprietors of the corporation, which is itself the pro
prietor of the property owned and used for the ultimate benefit of the stock
holders. While the corporation has a full and complete legal title to the cor
porate property, its ownership is in a sense fiduciary; for on winding up its 
affairs the surplus, after the payment of debts, must be divided among the 
stockholders." 

Whether or not these propositions of law are correct, it is submitted that they 
are not enough in themselves to support the court's decision but that it must likewise 
appear that the privilege taxed, though relating to property within the jurisdiction 
of the state, is the privilege exercised by the legatee or inheritor of such shares. 

Though our own supreme court has held, as I have stated, that the tax rests upon 
a privilege and that therefore some words must be read into the statute, we have no 
accurate judicial definition of what the privilege is or recital of what the interpolated 
words must be. Some things, to be sure, are decided. Thus it is not the privilege of 
transmitting by will or descent that is taxed but that of receiving or succeeding to. 

Burket, J., in State v. Ferris, supra, said: 

"Properly understood, it is not the right to transmit, but the right and 
privilege to receive, that is taxed. * * * 

It is clear that the right is distinct and separate from the prop!'rty itself, 
and the state may tax this right to receive property, * * * " 

Again, it is the privilege of succeeding to the property right and not that of ac
quiring through the machinery of the laws of the state the possession or enjoyment of 
the thing devised or bequeathed that constitutes the taxable privilege. 

Summers, J., in Executors of Eury v. State, ~upra, said: 

"The right so given either to deYolve or to succeed to property is sub
ject to the power of the state to tax, and generally is taxed. To use a homely 
simile it may be likened to the takmg of toll from the grist that is sent to 
the mill, and aside from considerations of convenience it is immaterial whether 
the whole toll be taken as soon as the grist is received or proportionately as 
the flour is delivered. Generally, * * * the amount of the tax is meas
ured by the value of the property. Our state, however, " " * has 
imposed it upon the right of succession, * * * 

But while the tax has been likened to the toll that is taken from the 
grinding of a grist, it must not be overlooked that it is the right to devolve 
or to succeed to property that is taxed, and that an additional exaction might 
be made as is done in some states for the service in passing the property, 
sometimes, as in England, called probate duties. So that the right of the state 
to and the liability of the successor for the tax generally arises upon the 
death of the owner of the property and is not dependent upon the right of 
succession ripening into possession or enjoyment, * * * " 
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(Compare State v. Probate Court, supra, in which it was held that the state's 
power to exact an inheritance tax may rest upon the privilege of taking over and se
curing the possession or enjoyment of property.) 

Again, it is reasonably clear-a:rid indeed it has been decided in Ohio by some 
of the lower courts-that the succession to which the privi)ege taxed relates is not 
the universal succession of the executors or administrators, but the singular succes
sion of the ultimate takers, the value of whicl}, for example, is to be arrived at by 
determining what they receive, in the case of personality, after the debts are paid and 
the costs of administration are deducted. The distinction between the two kinds 
of succession is pointed out by Mr. Justice Holmes, in Blackstone v. Miller, 188 U. 
S., 189, and the following definition of one of the two terms is therein framed by the 
learned justice: 

"Universal succession is the artificial continuance of the person of a 
deceased by an executor, heir, or the like, so far as succession to rights and 
obligations is concerned. It is a fiction, the -historical origin of which is famil
iar to scholars, and it is this fiction which gives whatever meaning it has to 
the saying mobilia sequuntur personam." 

The opinion in the case last cited refers to the singular succession throughout 
the discussion and refers also to what is believed to.have been repudiated by the Ohio 
supreme court as a basis of the privilege taxed by the collateral inheritance tax law, 
namely, the practical succession by the securing of possession and enjoyment. There 
may be, and doubtless are, more than one distinct privilege which might be termed 
the "singular succession" for the purposes of this opinion, and perhaps, inaccurately, 
the term may be held as definitive of the separate interest of the devisee, legatee or 
inheritor as distinguished from the estate as a whole or any aggregate part of it. 

So far, then, it appears that the Ohio collateral inheritance tax rests upon the 
privilege of receiving-not transmitting; upon the privilege of acquiring a property 
right, rather than upon the privilege of securing the possession or enjoyment of the 
thing to which the right pertains; and upon the separate privilege of each person in 
whom such rights are ultimately vested, rather than upon the privilege of universal 
succession as it has been defined. 

What possibilities remain? It is suggested that there are at least the following: 
(1) That privilege which the law of the taxing state affirmatively confers upon 

the person whose interest is liable to the tax; and 
(2) That privilege which is conferred upon the person whose interest is liable to 

the tax by the mere fact that the law of the state imposing it recognizes his rights, 
protects them as property rights and gives effect to the succession. 

To be more concrete, the first kind of a privilege is the one that is created di
rectly by the statute of wills or the statute of descent and distribution of the taxing 
state, in connection with which the inheritance tax law may be conceived of as a sort 
of exception to such statutes. That is to say, the joint effect of both statutes might 
be expressed by some such formula as the following: 

In the case of the death of a person, a resident of this state, leaving neither wife, 
children nor parents, his brothers and sisters shall succeed to his personal property, 
over and above the amount thereof necessary to pay his debts, excepting that the 
state will take out the tax, if the share of any brother or sister or their representatives 
exceeds five hundred dollars in value. 

The second of these two possible views may be illustrated by supposing the case 
of personal property located in Ohio, as livestock on a farm, belonging to a non
resident intestate. The law of the state where the intestate resided may provide 
that the uncles and aunts of a person dying under the circumstances supposed for 
the purpose of the first illustration shall be preferred to the brothers and sisters of 
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the decedent. That law as a matter of fact will govern, for Ohio does not attempt 
to regulate the distribution of personal property within its borders, as such. But 
in case a wrongdoer should get possession of these cattle, a foreign administrator 
would have to have his title recognized by the courts of Ohio before he could obtain 
relief in the courts, and in awarding him relief Ohio recognizes and thereby, in effect 
confers the privilege. 

Nay more, Ohio might-though on principles of comity she has not-assume 
to control the devolution by death of property located within her borders. There
fore, by her acquiescence in the laws of another state she confers the privilege of suc
cession, such acquiescence having the legal effect of an adoption of the foreign law. 
As put by Mr. Justice Holmes in Blackstone v. Miller, supra: 

"No one doubts that succession to a tangible chattel may be taxed 
wherever the property is found, and none the less that the law of the situs 
accepts its rules of succession from the law of the domicile, or that by the 
law of the domicile the chattel is part of a universitas and is taken into account 
again in the succession tax there." 

In a word then, the two privileges may be described and distinquished from each 
other by referring to one of them as that which the taxing state affirmatively creates 
and to the other as that which the taxing state negatively accepts. 

As pointed out by Mr. Justice Holm,es in the case cited and by the writer ofthe 
exhaustive note in 46 L. R. A., n. s., supra, both privileges are within the reach of 
the taxing power of the state, and though the assertion of that power against both 
at the same time involves an element of inconsistency, in that in the one case the 
maxim mobilia sequuntur personam is relied upon and in the other case it is ignored, 
such inconsistency does not defeat the tax on constitutional grounds. 

I think we may without discus~ion accept the conclusion that the Ohip tax, though 
direcJed against what, for purposes of this opinion, has been called the singular suc
cession, does reach in its entirety the first of these privileges, unless qualified by the 
further language of the section, viz.: "within the jurisdiction of this state." That 
is to say, if property is within the jurisdiction of this state, in the sense in which that 
term is to be defined, and i~ passes by virtue of the statute of wills or by the statute 
of descent and distribution of this state, the tax is payable on that behalf. 

As stated by Burket, J., in the opinion from which quotation has already been 
made: 

"This right to receive property is under the control of the legislature, 
and it has the power to regulate and lay such burdens thereon as it may see 
fit, within the provisions of the constitution." 

Again, in State v. Guilbert, supra, Spear, C. J., quotes with approval from Magoun 
v. Illinois Trust & Savings Bank, 170 U.S. 283, as follows: 

"The right to take property by devise or descent is a creature of the 
law, and not a natural right-a privilege, and therefore the authority which 
confers it may impose conditions upon it." 

Without at this time determining whether or not tangible personal property, 
for example, located in another state but belonging to the estate of a deceased resident 
of this state is subject to our collateral inheritance tax, I assume, then, that generally 
speaking the proposition just laid down is correct. 

But so far as the general nature of the tax is concerned substantially the same 
justification is found for its application to the second kind or class of privileges as has 
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just been found for its application to the first kind thereof. Indeed so long as the state 
possesses the unquestioned right, as it does, to determine by its laws the manner in 
which title to tangible property, both real and personal, within its limits may be ac
quired and divested, and so long as by its control over the person of the debtor in the 
manner pointed out by Mr. Justice Holmes elsewhere in his opinion in Blackstone v. 
Miller, supra, the state can virtually do likewise as to most classes of intangible per
sonal property, such as choses in action, it does seem as if all succession to such property 
or property rights may be said in the truest sense to owe its existence to the laws of 
the state, even though those laws consist merely of silent acquiescence in the statutes 
of wills and descent and distribution of other states. I can not conclude, therefore, 
that the Ohio law, which it will be observed is silent on the point as to precisely what 
privilege is intended to be reached by it, discriminates between the two classes of 
privileges which I have defined by anything that is merely to be implied from the de
cisions in the Ohio cases which have been cited. 

But I must not stop here, for the statute does express some qualifications as to 
the subject of the tax and these must now be dealt with. 

A careful examination of section 5331 of the General Code will disclose two such 
qualifications: 

"First: The privilege which is taxed must relate to property within 
the jurisdiction of the state; and 

Second: That privilege must relate to property which passes 'by will 
or by the interstate laws of this state, or by deed, grant, sale or gift, made 
or intended to take effect in possession or enjoyment after the death of the 
grantor." 

For the purposes of this opinion I shall consider these two qualifications in their 
inverse order. 

The latter of them may be merely another way of saying that the privilege taxed 
is that of succeeding to property by virtue of a will or the intestate laws of this state 
etc. What is the force and effect of the phrase "of this state" herein found? It can 
not be ignored, for it is expressed in the statute. Yet it qualifies but one of the three 
modes of passing title to property, viz.: by intestate laws. The grammatical con
struction of the sentence in which it is found is such that, strictly speaking, it can 
not be held to modify anything else in the sectio'l, Let it be assumed, then, for present 
purposes, that we are dealing only with intestate succession (although your question 
relates to succession by will). It is to be remarked at the outset that many of the de
cisions which were cited in the opening paragrphs of this opinion were rendered under 
statutes in which this qualifying clause did not appear or under statutes expressing 
exactly the opposite meaning. The statute involved in In re Bronson, supra, was 
described in the opinion of Gray, J., as follows: 

"By section one, a tax is imposed on the transfer of any real or personal 
property * * * when the transfer is by will or by the intestate laws 
of this state from a resident decedent; when the transfer is by will or intes
tate law, of property within the state and the decedent was a non-resident 
at the time of his death." 

Obviously, the New York law thus described does not mean the same thing as the 
Ohio law now under consideration. There the qualifying words "of this state" applied 
only in case the transfer was from a resident decedent. They were omitted in dealing 
with transfers of property within the state when the decedent was a non-resident. 
This is made clear by the dissenting opinion of Vann J., who agreed with the majority 
f the court on the point which is of interest to us. His analysis of section 1 is as follows: 

0 
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"Two cl&sses of cases are thus provided for: 1. The property of resi
dents, passing under the laws of this state, without regard to where the prop
erty may be; 2. The property of non-residents, passing under the laws of another 
state, when the property is within this state." 

The statute of Iowa construed in the case of In re Culver read as follows: 

"All property within the jurisdiction of this state, and any interests therein, 
whether belonging to the inhabitants of this state or not and whether tangible 
or intangible, which shall pass by will or by statutes of inheritance of this or 
any other state, or by deed, grant, sale or gift, made or intended to take effect 
in possession or in enjoyment, etc., shall be subject to a tax." 

I call attention to the remarkable similarity of the Iowa statute to section 5331 
of the General Code in all respects save in the use of the italicised language in the 
Iowa statute. The same thing will be found to be true of all the statutes involved 
in the other cases cited excepting the Massachusetts act of 1891, interpreted in Greves 
v. Shaw, supra. That statute was word for word the same as the Ohio law. The Ohio 
law was passed in 1893 and may be regarded as modeled after the Massachusetts 
statute. Nevertheless, Greves v. Shaw was not decided until 1898, after the law was 
adopted in Ohio. Therefore, it is not a controlling decision upon the principle that 
when the legislature of one state adopts a statute of another state it is deemed to have 
adopted with it such judicial interpretation of the latter as has been placed upon it 
by the courts of that state. (See argument of Carter, J., in People v. Griffith, supra). 

As I have pointed out, Judge Knowlton in the Massachusetts case ignores what
ever effect might be given to the words "of this state," and because he ignores these 
words the authority of his decision is, I believe, weakened. 

Still dealing for the purpose of the argument with the case of intestate succession 
alone, and observing that the Ohio statutP is essentially-different so far as such suc
cessions are concerned from those of most of the other states, I now inquire what is 
meant by property passing "by the intestate laws of this state." Putting it in another 
way, the question may be phrased as follows: 

When may property be said to pass by the intestate laws of Ohio? 

Obviously, in the case of real property located in Ohio, "the intestate laws of this 
state" in the narrowest sense in which that phrase might be interpreted govern the 
devolution or "passing" of such property in case of death. Suppose, however, the 
question were as to tangible personal property, such as the livestock referred to in 
the illustration chosen; would such property be held to pass by the intestate laws of 
this state? I have already pointed out that in a sense the property may be stid to 
pass by or under the sanction of the laws of this state-such laws, for example, as 
recognize the rights of foreign administrators, or provide for ancillary administn.tion 
upon such property through the courts of this state. But are such laws "intestate 
laws?" This, as I see it, is the question which must be answered. 

Without pausing to deal with the question of tangible personal property located 
in this state and passing by inteshte laws from a decedent who was at the time of 
his death not a resident of Ohio, I pass di.-ectly to the question which you raise re
specting shr.res of stock in ::m Ohio corporation, in soft r as such shares of stock might 
pr.ss by intestate ln.ws. 

On this point Greves v. Shaw, as I have pointed out, is silent, but Neilson v. 
Russell, supra, decided under an earlier Xew Jersey statute, contains pertinent reason
ing. I quote somewhat fully from the opinion of Swayze, J., in that case: 
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"In a case like this the temptation is strong to pass an opinion up on the 
fundamental and important questions which were exhaustively discussed 
at the bar, * * " We prefer, however, to confine our discussion to 
the exart point presented by the caEe, which, we think, is the much narrower 
one of the proper inte1pretation of the statute. For thJ-t purpose we assume 
that ~hares of stock in a New Jersey corporation have a situs in this state, 
and that succession thereto or transfer thereof, may bt> taxed by our legis
lature; and that the tax imposed by the act of 1894 is eitht>r a legacy or a 
succtssion tax and not t. property tax. .* * *. The question we have to 
decide is, then, simply whether the statute reaches the present case. 

An examination of the act shows that it. imposes a tax (1) upon all prop
erty which passes by will or the intestate laws of this state from any person 
* * * while being t resident of the state; (2) upon all p10perty which shall 
be within this state whith shall be transferred by inheritance, distribution, 
bequest, devise, deed, grant, sale or gift, made or intended to take ~ect 
in possession or enjoyment after * * " death " " * The fhst 
rlass obviously affects the su..,ression of residents of this state only. If the 
present tax is to be sustained, it must be because the succession sought to 
be taxed comes within the second clails. 

Our act was modeled after the New York act of 1885, and, if we had 
made no change in that act, we should be held upon well settled principles 
to have adopted with the act the construction previously placed thereon 
by the New York courts * * * In fact, however, we modified the 
language of the New York act by insuting at the beginning of the clause 
the words 'all property' in place of the mere relative 'which' and by adding 
the words 'inheritanre, distribution, bequest, devise.' We &re not there
fore concluded by that decision. 

It is dear that the le.~slature did not intend to tax all successions of 
non-residents. If it had meant that, it would have taxed all properly within 
this state which should be transferred from a dec~dent by will or intestacy. 
(We disregard as quite inapplicable to the present case, transfers by deed, 
grant, sale or gift intended to take effect after death.) Instead of using 
the general language, which was natun.lly suggested by the use of the words 
'by will or by the intestate laws of this state,' employed in the previous 
clause, the act limits the tax upon transfers of the property of non-residents 
to transfers by inheritance, distribution, bequest or devise. * * * What 
is to be taxed, therefore, as far as the present case is concerned, is a trans
fer by bequest from Mills (the testator) to his legatees, or * * * it is 
the singular succession of the legatee, not the universal succession of the 
executors. That this is the true construction of the act is indicated further 
by the provisions of section '6 * * * authoriv.ing the executms to de
duct the tax from the legacy or property for distribution. The tax is not 
a general charge against the estate, but a charge upon the legacies. * * *" 

(In this respect ,of course, the New Jersey law was interpreted by the 
court in t.he same way in which the Ohio law has always been interpreted.) 

"This succession is a succession under English law, by which the validity 
and amount of the bequest must be determined. • * * The sucrcssion 
to the legacy is complete only in a foreign jurisdiction, and it would certainly 
be anomalous to tax that succession here. The case differs from those 
arising under the New York act of 1892, and statutes modeled thereon, 
which assume to tax the transfer of property within the jurisdiction; under those 
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statutes it is the situs of the property which justifies the taxation of the 
transfer. Our statute of 1894 does not undertake to tax all transfers of 
property within our jurisdiction, but only transfers by inheritance, dis
tribution, bequest or devise. * * • The ~fassachusetts cases are not 
in point for a like reason. There the statute imposes a tax on 'all property 
within the jurisdiction of the commonwealth and any interest thetein, whether 
belonging to inhbbitants of the commonwealth or not, and whether tangible 
~r intangible.' Grewes v. Shaw, 173 Mass. 205.'' 

(Of course, as pointed out, the scope of the Massachusetts statute is 
not accurately indicated by the language quoted by the New Jersey court, 
but is further limited by a clause ignored alike by the Massachusetts court 
in reaching its de<,ision and by the New Jersey court in distinguishing the 
case; which clause is present in the Ohio statute.) 

"In short our statute imposes a legacy duty and not a ttansfer or 
succession tax. * * * " 

(If this were the sole ground of the court's decision it would possibly 
be distinguishable upon grounds suggested by the decision in Executors 
of Eury v. State, supra; but more follows in the opinion of the New .Jersey 
court.) 

"We reach the same result if we * * * look at this tax as a suc
cession to x. * * * 

The ground upon which this extraordinary exaction, * * * is 
sustained, is, as stated, in the opinion of the supreme court, that 'the rights 
of testamentary disposition and of succession are creatures of law upon the 
exercise and operation of which the lawmaker may impose terms.' We 
think it follows logically that the only law which can· impose the terms is 
the law that creates the right. In this case it is the English law. The title 
to the stock passed by virtue of the will to the executors from the moment 
of the testator's death, and probate was operative only as the authenticated 
evidence, not as the foundation 01 the e1.erutors' title. * * "' However 
convenient it may have been to take out letters testamentary in New Jersey, 
such ~ course was not essential under our laws to vest the title in the executor.: 
it was only of consequence as a matter 01 procedure. * * • " 

While the New Jersey statute thus interpreted was, as I have pmenthetically 
pointed out, quite different from the Ohio law, the reasoning of the court is certainly 
applicable to the phrase "by the intestate laws of this sta.te" as found in our statute. 
This is the only case I have been able to find in which anything like the question which 
I have last raised and am now discussing has been carefully considered. As I have 
shown, there was no occasion to consider such a question in most of the cases. 

Was the New Jersey court right in giving to the equivalent of our phrase "by the 
intestate laws of this state" the restricted meaning which it applied? To hold other
wise would involve, I submit, the following consequences: 

It is true that the Ohio law which creates Ohio corporations and gives to them 
and their stockholders all the rights which they severally may enjoy defines the terms 
upon which a share of stock may paBB from one shareholder to another.. If it does not 
do this expressly it does it by neceBSary implication. If it is a part of the law of Ohio 
that a share of stock shall be regarded as personal property and subject to devolution 
on death the same as any other personal property; and if the law of Ohio permits such 
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property to pass on death according to the laws of the state in which the intestate 
decedert resided at the time of his death, ther it could be well said that the share of 
stock passed at intestate death under the laws of Ohio. But to rea<'h a result opposite 
to that suggested by the reasoning of the New Jersey court would be to hold that the 
corporation laws of Ohio, both express and implied, are "intestate laws." It seems to 
me that this would be going too far. We are dealing with a privilege tax, which, how
ever just may be its basjs, is in the nature of an extraordinary exaction. Such tax laws 
are generally supposed to be subject to strict interpretation, though it must be ad
mitted that the attitude of some of the courts toward them has been quite the oppo
site. But it would not only be a liberal interpre'tation of the Ohjo statute to say that 
a share of stock in an Ohio (Orporation belonging to the estate of a dectased intestate 
resident of another state would pass by the intestate laws of Ohio-it would be indeed 
a forced and. artificial interpretation thereof. 

In my opinion, so fn.r as intestate suer ession is concerned, the general assembly of 
Ohio by the use of the phrase "of this state" has cle'lrly evinced the intention to limit 
the privilege taxed to the first of the two kinds of privileges above pointed out. I 
come, therefore, to the f'Onf'lusion that if the question which you ask related to an 
intestate estate the tax would not apply to the shares of stock in question. 

But how different is it with respect to property passing by will? As a matter of 
statutory interpretation, and regardless of the grammatical structure of section 5331 
of the General Code, I am of the opinion that the same limitation runs throughout the 
whole seetion, and that the Ohio statute is to be interpreted according to the principles 
set forth in the decision of the Kew Jersey court. 

I am of the opinion, therefore, in answer to the second part of your first question 
that as a matter of interpretation under section 5331 of the General Code Dnd because 
of the presence therein of the qualifying phrase "of this state" the succEssion to the 
shares of stoGk in the Ohio corporation in question owned by the non-resident testator 
is not taxable under said ser tion. 

This conclusion does no violtnce to the phrase "whether belonging to inhabitants 
of this state or not" in section 5331, because that phmse still has application at least 
to real property located in Ohio. The conclusion at which I have arrived makes it 
unnecessary for me to consider the meaning of the phrase "within the jurisdiction of 
this state" as also used in said section, although if the answer to your question de
pended upon its interpretation I should be obliged to hold, consistently with f ll the 
cases which r' have cited, that such shares of stock may be regarded as property within 
the jurisdiction of this state. 

My conclusion on this question is fortified by cutain other considerations which 
are apparent on the face of section 5331 of the General Code and other sections of 
the inheritance tax law. 

In the first place, the machinery of the law makes no express provision for the 
collection of any such tax. The sections involved are sections 5336, 5339, 5340, 5343,5344 
and 5347 of the General Code. I will briefly abstract the provisions pf these sc,ctions: 

Section 5336 m:Jkes it the duty of the administrator, executor or trustee to deduct 
the tax from the property or collect the tax thereon from the legatee or person entitled 
to the property. 

Section 5339 authorizes such administrators, etc., to sell so much of the estate of 
the deceased as will enable them to pay the tax in like manner as they are empowered 
to do for the payment of debts. 

Section 5340 begins the machinery of valuation and provides, in substance, that 
the inventory of the estate filed in the probate court shall be the basis of the apprn.isal. 

Section 5343 provides for judicial proceedings to determine the value, whic,h m::,.y 
be instituted either by the prosEcuting attorney of the proper county or by any person 
nterested in the succession to the property. 
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Section 5344 yests in the probate court, having either principal or auxiliary juris
diction of the settlement of the estate, jurisdiction to hear and determine all questions 
relating to the hx. 

Section 5347 provides that the probate court shall not aHept or allow any final 
settlement of the account of an executor, administrator or trustee unless it shows 
and the judge of the court finds, that all taxes imposed by the provisions of the law 
have been paid. 

Nowhere is there rny prohibition against the transfer of stock on the books of 
the corporation without the payment of the tax, and at the very least there is no ma
chinery for the collection of the tax inquired about in the second part of your first 
question unless there should be ancillary administration in a probate court of Ohio 
for the purpose of pro<.ming such transfer, or otherwise. It is true that in order that 
there may be a perfect devolution of personal estate there must be some administra
tion or execution of a will. The question, however, is whether the stock of a domestic 
corporation requires such ancillary administration or executorship. 

Section 8682 of the General Code, which is applicable to shares of stock issued 
prior to 1911, provides that 

"Shares of stock in a corporation shall be personal property, and when 
fully paid up, be subject to levy and sale upon execution against the owner." 

Under this section it has been held that while the share of Rtock is property dis
tinct from the capital or property of the corporation, and belongs to the stockholder 
and not to the corporation, and for the purpose of property taxation takes its situs 
from the domicile of the owner (Bradley v. Bauder, 36 0. S. 28), it is to be regarded 
as in the posseRsion of the corporation for the purpose of garnishee process and proceed
ings in aid of execution (Norton v. Norton, 43 0. S. 509; Ball v. l\Ianufacturing Com
pany ,67 0. S., 306). In that state of the law it would seE:m that dE:spitt: th·. doctrine 
last referred to the legal title of a foreign executor or administrator to the stock Cor 
the purpose of fui'}t.her administration would be perfect, though as a matter of choice 
domestic letters of administration or executorship might be taken out. (See Cook 
on Corporations, Vol. I, Sec. 329, page 929, Note 5). 

On the whole, there may be some doubt as to whether the probate court in which 
such ancillary administration as might be procured by n foreign executor or adminis
trator for the purpose of securing the proper transfer of the stock, and to protect the 
same as against, for example, proceedings in aid of execution, were pending would 
not have adequate machinery under the sections which have been abstracted for the 
collection of the tax. 

But since 1911 the uniform stock transfer law has been in effect in this state (sec
tions 8673-1 to 8673-22, inclusive, of the General Code, 102 0. L. 500.) The pro
visions of t_his act virtually reve!'se some of the decisions referred to. (See section 
8673-13 General Code.) True, it is provided by section 8673-2 that 

"Nothing in this act shall be construed as enlarging the powers * * * 
of a trustee, executor or administrator, or other fiduciary, to make a valid 
indorsement, assignment or power of attorney;" 

but this section does not affect the right of a trustee, executor or administrator to 
acquire legal title to the share of stock. 

Section 8673-1 provides, in part, that 

"Title to a cert·ificate and to the shal'CS represented thereby can be 
transferred only, 

• • • * • • • • • 
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(b) By delivery of the certificate and a separate document containing 
a wr.ij;ten assignment of the certificate or a power of attorney to sell, assign, 
or transfer the same or the shares represented thereby signed by the person 
ap~aring by the certificate to be the owner of the shares represented there
by." 

And section 8673-18 provides that 

"In any case not provided for by this act, the rules of law and equity, 
inc;luding the law merchant, and in particular the rules relating to the law 
of principal and agent, executors, administrators and 1trustees * * • 
shall govern." 

I do not undertake to give an interpretation of this law save to point out that 
it clearly has some effect upon the inherent nature and location of a share of stock. 
The certificate of stock, formerly merely evidence of the share, which for some pur
poses at least was regarded as in the possession of the corporation, has. under this 
act acquired a larger s,ignificance, and it seems, though I can not so decide, that do
mestic administration could no longer be considered as necessary for any purpose to 
protect the title of the foreign executor or administrator, inasmuch as the interest 
of the stockholder could not be reached by attachment against the corporation. 

It is true, however, that the mere failure of the inheritance tax law to provide 
expr(lss machinery for the collection of the tax as a condition precedent to transferring 
stock is not of determining force in itself. Other inheritance tax laws have such 
machinery, but our own law lacks so much essential machinery which has to be sup
plied in order to make it workable, that if it was the intention of the legill,lature to 
impose the tax under the circumstances considered in answering the second part of 
your first question I would have no difficulty in arriving at the conclusion that such 
machinery could be supplied. For example, the law provides that an estate liable 
to the tax shall not be delivered by the executor or administrator to the legatee or 
inheritor unless the tax has been paid. Should, therefore, the foreign executor or 
administrator, assuming his power to do so, attempt to secure the transfer on the 
books of the company to a legatee or inheritor without paying the tax, it might be 
held that the company would be liable to the state in damages for permitting an 
unauthorized transfer. 

See note, 45 L. R. A., n. s., 1076; 

Cook on Corporations, Vol. 1, section 329, page 930, notes 4 and 5, citing 
4-ttorney-General v. New York, etc., Co., 1899 A. C. 62. 

Therefore, I do not feel that I can attach great significance to the mere failure 
of the law to provide specific and detailed machinery for the collection of the tax under 
such circumstances as are now being considered. Such failure is at the most but 
slight cumulative evidense to be considered in connection with the matters already 
referred to and those to which I shall hereinafter refer. 

In the second place, amended section 5331, conformably to article XII, sections 
7 and 9 of the constitution as amended September 3, 1912, requires that fifty per 
centum of the collateral inheritance tax shall "go to the city, village, or township in 
which such tax originates." The only manner in which this provision of the consti
tution can be given any effect is to regard the tax as having originated in the taxing 
district in which the property on which the privilege taxed is predicated has its situs 
or location. (Opinions of Attorney-General, 1915, Vol. 1, page 132; Report of the 
Attorney-General, 1914, Vol. 1, page 333.) Unless it be held that such stock is lo-
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cated, or to be regarded as located, at the principal place of business of the domestic 
corporation within this state for the purpose of this section, I can not see how this 
paramount and constitutional requirement can be satisfied. While the reasoning 
in some of the cases cited might support such a conclusion, I entertain grave doubt 
as to whether, in the absence of positive legislative enactment on the subject, I would 
be justified in holding that such is the case. Here again we have a consideration 
which, though not absolutely conclusive in itself, rather tends to support the inter
pretation of the operative provisions of the law which I have felt obliged to make. 

For all of these reasons, then, I am of the opinion that in their present form the 
statutes of this state do not impose the collateral inheritance tax thereof upon the 
succession to shares of stock in a corporation organized under the laws of this state 

. and belonging to the estate of a non-resident decedent. 
The answer to your second question has been suggested by the citation of the 

machinery provisions of the statutes. As to real estate located in Ohio, which I have 
held to be subject to the collateral inheritance tax, it is plain that the probate court of 
Cuyahoga county, wherein such real estate is located, would have the authority to 
determine the amount of the tax were any question raised, and that the treasurer 
of said county is to collect the sam~. If no question is raised, and an inventory is 
filed in the probate court of Cuyahoga county in connection with the probate of the 
will therein, such inventory, in so far as it can be conveniently separated and show 
the value of the undivided interests in the real estate in question, may be taken as 
the value of the estate and certified as such by the county auditor to the county treas
urer under the provisions of section 5340 of the General Code. If this can not be 
done, however, or if any question is raised as to the actual market value of the tax
able interests, such question, as above pointed out, must be determined by the pro
bate court of Cuyahoga county under sections 5343 and 5344 of the General Code. 

Your third question may be answered, first, by the statement that the inher
itance tax law itself gives no power or jurisdiction to the tax commissioner respecting 
the administration of its provisions; nor can I find in the general powers of the tax 
commissioner enumerated in sections 1465-1 to 1465-36 of the General Code any ex
press provision authorizing the commission to administer the collateral inheritance 
tax laws or to issue orders anrl instructions concerning the administration of the same. 
There is repeated reference in this group of sections to "the laws which the commission 
is required to administer," but to find out what those laws are one must turn to the 
specific tax laws of the state. Of those at present in force the following only seem 
to require consideration: 

Section 5623 General Code-Section 70 of the so-called Parrett-Whittemore Law 
of 1915 (106 0. L. 265): 

"The tax commission of Ohio shall decide all questions that may arise 
with reference to the construction of any statute affecting the assessment, levy 
or collection of taxes, in accordance with the advice and opinion of the attorney
generaJ. Such opinion and the rules, regulations, orders, and instructions of 
the commission prescribed and issued in conformity therewith shall be binding 
upon all officers, who shall observe such rules and regulations and obey such 
orders ·and instructions unless and until the same are reversed, annulled or 
modified by a court of competent jurisdiction." 

Section 5624 General Code, enacted as section 71 of the Parrett-Whittemore Law: 

"The tax commission of Ohio shall, from time to time, prescribe such 
general and uniform rules and regulations and issue such orders and instruc
tions, not inconsistent with any provision of law, as it may deem necessary, 

6-Vol. rn-A. G. 
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respecting the manner of the exercise of the powers and discharge of the duties 
of any and all officers, relating to the assessment of property and the levy 
and collectipn of taxes. It shall cause the rules and regulations prescribed 
by it to be observed, the orders and instructions issued by it to be obeyed 
and the forms prescribed by it to be observed and used." 

Section 5624-6: 

"The tax commission of Ohio shall compile the laws of the state relating 
to the assessment of property for taxation and the levy and collection of 
taxes, with such annotations, instructions and references to the decisions 
of the courts concerning the same, as it may deem proper. The commission 
shall cause a sufficient number of copies of the same to be printed and dis
tributed to the several county boards of revision, prosecuting attorneys, 
county auditors, and county treasurers in the state and to such other officers 
and persons as the commission may deem proper. The commission shall, from 
time to time, designate, by order to the supervisor of public printing, the 
number of copi~s of the same required by it, and copies shall be printed in 
the manner provided by law for other public documents and distributed by the 
commission." 

Section 5624-8: 

"For the purpose of protecting the public interests, the tax commission 
of Ohio is authorized to appear and upon its application, entitled to be heard 
in any court or tribunal, in any proceeding involving the appraisement, valu
ation or equalization of property for the purpose of taxation, or the assess
ment or collection of taxes, and it shall be the duty of the clerk of any court 
of record, to immediately transmit to the commission, by registered letter, 
a copy of the petition filed in any such action, and charge the fee therefor in 
the costs." 

Section 5624-9: 

"The tax commission of Ohio may cause to be instituted proceedings to 
remedy improper or negligent administration of the taxation laws of the 
state." 

Section 5624-10: 

"The tax commission of Ohio may remit taxes and penalties thereon, 
found by it to have been illegally assessed, and such penalties as have accrued or 
may accrue, in consequence of the negligence or error of an officer required 
to perform a duty relating to the assessment of property for taxation, or the 
levy or collection of taxes. It may correct an error in an assessment of prop
erty for taxation or in the tax list or duplicate of taxes in a county, but its 
power under this section shall not extend to taxes levied under the provisions 
of subdivision 2 of chapter 15 of title 2, part second of the General Code." 

(All these sections were last amended as sections of the Parrett-Whitte
more Law, above referred to, and are now in force). 

Throughout these sections is found frequent repetition of the phrase "the assess
ment of property and the levy and collection of taxes." In section 5623 the phrase 
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"the assessment, levy or collection of taxes" occurs alone, but in all other contexts 
it occurs in conjunction with language respecting property taxes (except in Section 
5624-9). 

These provisions were originally found in the Warnes Law of 1913, though some 
of them go back to the Hollinger Law of 1911 and the Langdon Law of 1910 for their 
genesis. They have never appeared in acts the scope of which was otherwise broader 
than property taxes and certain particular excise and franchise taxes. It is my opinion 
that none of these sections is of broad enough scope to give to the commission any 
authority to administer in any way the machinery of the collateral inheritance tax 
laws of the state. So far as deciding actual questions under the law is concerned, there 
is certainly nothing as specific in any of these sections as is found in section 5344 of 
the General Code, conferring jurisdiction to decide such questions upon the probate 
court. There being no express repeal of this section, I am of the opinion that even if 
the sections which have just been quoted were susceptible to an interpretation broad 
enough to give to the commission such power as that conferred upon the probate court 
by section 5344, such sections would have to be otherwise construed. 

It is my opinion, therefore, that your third question must be answered by saying 
that the tax commission has nothing whatever to do with the administration of the 
collateral inheritance tax laws of the state, nor with the decision of any questions 
that may arise in connection therewith. 

798. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FEE8-COUNTY AUDITOR AND TREASURER-UNDER SECTIONS 2624 
AND 2685-CANNOT BE INCLUDED IN COST OF SPECIAL ASSESS
MENT FOR PUBLIC IMPROVEMENT. 

The fees provided for collections by the coumy awlitor, under section 2624 General 
Code, and for the county treasurer, under section 2685 General Code, cannot be included 
in the cost of a special assessment for a public improvement, to be levied against abutting 
property owners. 

CoLuMBUS, OHio, November 2&, 1917. 

bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of October 23d you submitted the following for answer 
and opinion: 

"We are referring to you section 3896 G. C. providing what the cost 
of a special assessment improvement shall include. We also wish to state that 
the assessment bonds should be paid out fully, if possible, by assessments and 
interest collected. 

Question.-Can the fees which are deducted for collection by the county 
auditor under section 2624 G. C. and the fees deducted for the county treas
urer under section 2685 G. C. be legally estimated and included in the cost of 
a special assessment improvement and taxed in the assessment?" 

This question calls for construction of the provisions of section 3896 General 
C'ode. This section reads as follows: 
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"The cost of any improvement contemplated in this chapter shall include 
the purchase money of real estate, or any interest therein, when acquired by 
purchase, or the value thereof as found by the jury, when appropriated, the 
costs and expenses of the proceeding, the damages assessed in favor of any 
owner of adjoining lands and interest thereon, the costs and expenses of the 
assessment, the expense of the preliminary and other surveys, and of print
ing, publishing the notices and ordinances required, including notice of assess· 
ment, and serving notices on property owners, the cost of construction, interest 
on bonds, where bonds have been issued in anticipation of the collection of 
assessments, and any ot'ler necessary expenditure." 

There is no spedfic provision in this section <'Overing the cost of collecting a special 
assessment, where such special assessment has been <'ertified to the county auditor 
for <'ollection. If the cost of such collection can be included in the cost of the im
provement, it must be under the words "and any other necessary expenditure." 

The fees .. harged for the services of the county auditor and the county treasurer, 
are provided respeCtively in sections 2624 and 2685 General Code. 

Sectipn 2624 General Code provides as follows: 

"On all moneys collet ted by the county treasurer on any tax duplicates 
of the county, other than the liquor and cigl'rette duplicates, the county auditor 
on settlement semi-ann.ually with the county treasurer and auditor of state, 
shall be allowed as compensation for his servio.es the following percentages: 

On the first one hundred thousand dollars one and one-half per cent.; 
on the next two million dollars five-tenths of one per cent; on the next two 
million dol,lars four-tenths of ooo per cent.; and on all further sums, one-tenth 
of one per ~nt. Such compensation shall be apportioned ratably by the 
county auditor and deducted from the shares or portions of the revenue pay
able to the state as well as to the wunty, townships, corporations and school 
districts." 

Section 2685 General Code reads: 

"On settlement semi-annually with the GIJUnty auditor, the county 
treasurer shall be allowed as fees on all moneys collected by him on any 'tax 
duplicates other th~n the liquor and cigarette duplicates, the following per
centages. On the first one hundred thousand dollars, one and one-half per 
cent.; on the next two million dollars, five-tenths of one per cent. ;on the next 
two million dollars, four-tenths of one per cent.; and on all further sums, one
tenth of one per cent. Such compensation shall be apportioned ratably by the 
county auditor and deducted from the shares or portions of the ,·evenue 
payable to the state as well as to the county, township, corporations and 
school district; and on 'lll moneys lOller ted on liquor .1.nd cigarette dupli<'ate, 
one per cent. on all moneys collected otherwise than on the said duplicates, 
except moneys receivPd trom the stt.te treasurer or his predecessors in offic,e, 
or his legal representatives or the sureties of such predecessors, and except 
moneys received from the proceeds of the bonds of the county or of ::my 
municipal corporation, five-tenths of one per cent. on the amount so nceived, 
to be paid upon the wammt of the county auditor out of the general fund 
of the county." 

It will be observed that the fees of the county auditor and the county treasurer 
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are fixed upon a sliding scale and that it would be difficult to determine in advance 
the exact cost of making collection of a special assessment. 

The question now under consideration has not been determined by the courts, 
but the supreme court has passed upon the validity of adding the costs of collecting 
special assessments in three instances. 

In the case of Jonas v. City of Cincinnati, 18 Ohio 318, the syllabus reads: 

"The council of the city of Cindnnati are prohibited by their charter 
f:rom assessing and collecting a tax in 1848, for lighting a street in 1845. 

The city council can create no debts of the kind beyond the fiscal year. 
Were such tax legal, a penalty for collertor's fees could not be ~dded 

to it, nor the rosts of the proceedings before the mayor." 

The reasons for this holding are given by the court on p2ge 323, where Caldwell, J., 
says: 

"Another objection has been taken to the adding of three per cent. 
on the amount of the tax for the collector's fees. 

The eity council have no authority for levying and colleoting special 
taxes, except for specific purposes. In this instance, they were only author
ized to collect taxes for lighting the ci,t.y. They must act strictly within 
the provisions of their charter-they can add nothing to the tax by implication. 

The collector is an officer of the city, and his services may be paid out 
of the general revenue of the city, unless otherwise provided for by the charter. 
The same may be said of the mayor's fees. Neither could have been col
lected, in this way, if the tax had been legal." 

It will be observed that in this decision the court held the entire tax illegal, and 
it was not necessary in order to decide the question at issue to determine the validity 
of adding the collector's fees. The reasoning of the court, however, is applicable 
to the question now in hand. 

In the case of Butler v. The City of Toledo, 50. S., 225, it is held: 

"Where the corporate authorities of a city hf d, in pursuance of its charter, 
levied a local assessment on lots bounding on and near certain streets, for 
the purpose of grading said streets, and from mistake in the preliminary 
estimate of cost, and extraordinary expense attending the collection of said 
assessment, the assessment proved insufficient to discharge the cost and ex
penses; a subsequent amendment of the charter,authorizing a reassessment on 
the same lots 'sufficient in amount to meet said deficiency, t.nd the cost and 
expenses of such reassessment, and all other expenses incidental to said im
provements' is not in contravention of any provision of the constitution 
of 1802, and is a valid law, binding on all property within its purview, al
though the owner may have acquired title intermediate the assessment and 
reassessment." 

This case upholds the right to add to the cost of the improvement and to be in
cluded in the amount to be assessed against abutting property, the cost of collecting 
the assessments. It does not appear from the report whether or not the cost of collec
tion had been definitely asce1 tained. 

After holding that interest might be included in the specid ossessments, Brinker
hoff, J., says at p?ge 232: 
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"* * * that the city authorities had l. legal right to allow interest. 
and that it is rightfully included in the rt>assessment, as one of the 'expenses 
incidental to said improvement.' 

The same may bE> said with respect t{) other items-such as I'Osts, at
to ley's f~es, p1inter's bills and compensation of dty offidals for superin
tending the work, making measurements, defending suits instituted to re
strain the collection of thE' assessment, and the levying and collection of the 
assessment. Ncne of these items would have accrued had it not been for 
the improvement, and they are, we think, legitimately classed among the 
'expenses incidental' to it.'' 

In this case the court holds that the cost of tollecting an assessnwnt is a part of 
the "expE.'nses incidental to said improvE.'ment.'' 

This provision is like that contained in section 3896 General Code, supra, where 
it is provided "and any other necessary expenditure," may be included in the cost of 
the improvement. 

In the case of Spangler v. Cleveland, 35 0. S., 469, the fourth branch of the syllabus 
reads: 

"So, it is error to add to the cost of an improvement an estimated per
centage to pay for collecting an assessment placed thereon." 

The reason for this holding is given by Johnson, J., on page 472, where he says: 

"In these assessments are included an item of one per cent. upon the 
cost of the improvement to. pay for collection. 

It is not claimed that this percentage has been or will be paid. It is 
at least only an estimate, and not an actual expense that has been or will be 
incurred. 

Treasurer's fees are based on a sliding scale, according to amounts col
lected or disbursed. Whether fees actually paid, 01 for which the city would be 
liable under the statute, could be included, we need not determine. 

The statute furnishes other modes of c,ollecting such assessments, and 
this nero not be resorted to, and, if not, there is not necessarily any cost 
for collection. 

The amount should be ascertained and fixed, on the supposition that 
the owner will pay without litigation or other expense. These items must be 
omitted from the several assessments.'' 

The reason for striking out the percentage paid for collecting is, that it is not 
claimed that this percentage has been or will be paid. It does not determine, howevf'r, 
that such an expense could be, or could not be included in the cost of the improve
ment to be assessed against the abutting property owner. 

In section 3905 General Code, there is a provision for adding ten per cent. penalty 
to cover interest and cost of collection. This section, however, does not cover a case 
where a special assessment is levied, to be paid for in installments, through the office 
of the county treasurer. 

This section reads as follows: 

"The council may order the clerk or other proper officer of the corpora
tion to certify any unpaid assessment or tax to the auditor of the county 
in which the corporation is situated, and the amount of such assessment 
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or tax so certified, shall be placed upon the tax list by the county auditor, 
and shall with ten per cent. penalty to cover interest and cost of collection 
be collected with and in the same manner as state and county taxes, and 
credited to the corporation. Such ten per cent. penalty shall in no case 
be added unless at least thirty days intervene between the date of the publi
cation of the ordinance making the levy and the time of certifying it to the 
county auditor for collection." 

The other method of collecting a special assessment is provided for in section 
3892 General Code, which reads: 

"When any special assessment is made, has been confirmed by the council, 
and bonds, notes or certificates of indebtedness of the corporation are issued 
in anticipation of the collection thereof, the clerk of the council, on or before 
the second Monday in September, each year, shall certify such assessment 
to the county auditor, stating the amounts and the time of payment. The 
county auditor shall place the assessment upon the tax list in accordance 
therewith and the county t~asurer shall collect it in the same manner as 
other taxes are collected, and when collected pay such assessment to the 
treasurer of the corporation, to be by him applied to the payment of such 
bonds, notes or certificates of indebtedness and interest thereon, and for 
no other purpose. For the purpose of enforcing such collection, the county 
treasurer shall have the same power and authority as allowed by law for 
the collection of state and county taxes." 

The above sections provide for two distinct methods of making collections of 
special assessments. 

This was the holding of Ron. Edward C. Turner, attorney-general, in an opinion 
to your department, under date of July 21, 1915, and reported in Vol. II, page 1291 
of the Opinions of the Attorney-General for the year 1915. 

There is no specific provision for the addition of a penalty where bonds, notes 
or certificates of indebtedness are issued in contemplation of the collection of a special 
assessment, and such special assessment is certified to the county auditor for col- .· 
lection. 

In the case of Longworth v. The City of Cincinnati, 34 0. S. 101, the second 
branch of the syllabus reads: 

"Where the surveying and engineering of such improvement by the 
chief engineer of the city and his assistants, who were officers appointed 
for a definite period, at a fixed salary, which the law required to be paid out 
of the general fund of the city, the reasonable cost to the city, of such sur
veying and engineering, can not be ascertained and assessed upon the abutting 
property, as a necessary expenditure for the improvement." 

This case holds, that where services are performed by officers of the city, who 
are paid on a monthly salary, which salary is paid out of the general funds of the city, 
the reasonable value of such services performed upon a public improvement cannot 
be included in the cost of such improvement to be levied against abutting property 
owners. 

This situation is similar to the cost of collecting the special assessment. The 
county auditor and the county treasurer are paid an annual salary and the fees pro
vided for in sections 2624 and 2685 General Code, are the basis of the charge for their 
services, but such fees are paid into the county treasury to the credit of the fee fund 
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of the respective offices. Furthermore, it is not possible to determine in advance 
the cost of collecting a special assessment. The cost of such collection in any event 
must be estimated, and where such cost is estimated, it would come within the holding 
of the case of Spangler v. Cleveland, supra. 

In some cities an option is given to the property owner to pay his amount in full 
before the same is certified to the county auditor for collection. If the property 
owner elects to pay such assessment to the treasurer of the municipality there would 
be no added costs for making such collection. 

In view o the holdings of the supreme court and the impracticability of deter
mining the exact cost of making collections, I am of the opinion that the cost of col
lection cannot be included as a part of the co t o" the improvement which may be 
assessed against the abutting property owners. 

799. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FEDERAL ESTATE TAX-AMOUNT PAID ON FEDERAL TAX DEDUCTED 
FROM \•ALUE OF ESTATE SUBJECT TO COLLATERAL INHERITANCE 
TAX-HOW COLLATERAL INHERITANCE TAX FIGURED. 

1. The federal estate tax (Act September 8, 1916, 39 U.S. Statutes at Large 463, 777) 
attaches to the universal succession or the general privilege of inheritance the Oh o col
lateral inheritance tax is assessed upon the singular succession or the particular privilege 
of each inheritor. The amount paid to the federal government on account of Le former 
tax is to be treated like debts and costs of administration, and deducted in determining 
the value ·of the estate subject to the latter tax. 

2. The Ohio collateral inher'tance tax should be figured upon the value of the estate 
at the date of the death of _ e decedent, except in case of future interests not vested as of 
that date. 

COLUMBUS, OHIO, November 20, 1917. 

HoN. BERNARD M. FocKE, Prosecuting Attorney, Dayton, Ohio. 
DEAR SIR:-
You have requested my opinion upon the following questions submitted by counsel 

for the administrator or executor of an estate on the legacies or devises of which col
lateral inheritance taxes are to be collected: 

"First-Is the amount payable to the federal government as an estate 
tax exempt from the payment of the state collateral inheritance tax? 

Second-8hould the collateral inheritance tax be figured upon the 
value of the decedent's e:>tate at the time of his death, or upon the value 
of the property at the time it is distributed?" 

The first question that you submit, as it would have been raised under sta~utes 
like the war revenue act of June 13, 1898, 30 Statutes at Large 464, repealed April 
12, 1!J02, c. 500, 32 Stat. !)7, is discussed in Blakemore and Bancroft on inheritance 
taxes as follows: 
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"Sec. 371. FEDERAL INHERITANCE TAx. The federal tax cannot be 
deducted before appraisal for the state tax in Xew York. The court reasons 
that it is not true that the federal taxes are payable primarily out of the 
estate; and the court finds that the federal tax is exactly the same in nature as 
the state tax and is a tax not on property but on succession. The federal 
tax is on the legacy and not on account of the estate. The fact that this may 
result in great hardship does not alter the rule, but results from the rate of 
taxation prescribed by the federal statutes. 

In Massachusetts the federal tax was to be deducted under the act of 1891, 
although that act contains no express exception. The C"ourt proceeds on the 
theory that the words of the act most naturally signify the property which 
the legatee actually would get were it not for the state tax imposed, and that 
as a matter of justic'e he would not be taxed for more. The Massachusetts 
rule would seem to be the fairer and the New York rule the more accur3te." 

I assume that this discussion is responsive to the question submitted, although 
the words of the question are: 

"Is the amount payable to the federal government as an estate tax 
e:. P'tn'JII," etc. 

In other words 1 assume that the question which is in the mind of counsel is as 
to whether or not the .amount of the federal or state tax can be deducted from the 
value of the estate in determining the value of the latter for the purpose of the Ohio 
collateral inheritance tax law. 

The nature of the federal tax, about the effect of which under state inheritance 
tax laws the division of authority, shown by the above quotation, arose was, how
ever, not the same as that of the estate tax imposed by the act of September 8, 1916, 
39 Statutes at Large, 463, 777. 

The former tax imposed by the federal government (and this is true of all the 
federal inheritance taxes that had ever been imposed by the federal gov6rnmcnt prior 
to 1916) were legacy or succession taxes, the real subject of which was the privilege 
of inheriting possessed by the individual inheritor. As stated by Mr. Justice Holmes 
in Blackstone v. Miller, 188 u. S., 189, this tax, like the majority-if not all- of state 
inheritance taxes, was imposed on the singular su1.,cession of the legatee, he'ir or dis
tributoo rather than upon the so-called universal succession of executors or admin
istrators. 

The act of 1916, however, iwposes the tax upon the universal su~.,cession, or, look
ing at it in another way, on the privilege of transmitting title to property by death 
rather than upon the privilege of suc,reeding to such property at death unless the latter 
privilege be predicated upon the technical interests of the executors, administrators 
or trustees. The words of the act arc as follows: (Section 201) 

"A tax * * * equal to the following percentages of the value of 
the net estate * * * is hereby imposed upon the transfer of the net 
estate of every decedent dying after the passage of this act * * * whether 
the succession provides the gross esbte of the decedent to determine the 
net estate." 

This fundamental difference between the act of 1916 and the previous nets, the 
effect of which upon the application of the state inheritance taxes, was referred to in 
the text quoted, makes it clear that those cases are not applicable to the present situ
ation. 
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In contemplation of law two steps take place in the devolution of title to personal 
property by death whether by distribution or under the statutes of wills, viz.: 

1. The immediate vesting of the assets of the estate in the quasi officer who, in 
theory, steps into the shoes of the decedent and represents his right and succeeds to 
his liabilities. This step is called the "universal succession." 

2. The ultimate vesting of the distinct distributive shares of those who take 
under the will or under the law as legatees or distributees. This step is known as the 
"singular succession." 

It is, of course, unnecessary to determine which of the two conflicting rules would 
be correct if the present federal tax were as formerly imposed upon the singular suc
cession. Being imposed, however, upon the universal succession and the effect of its 
execution being to diminish the assets of the personal estate as a whole, and inded.d 
to make it possible for any real estate belonging to the estate to be sold to satisfy the 
tax. (Section 20S), it is clear that what I have designated as "singular succession" 
never, in .. point of law or fact, ~';J.n take place as to so much of the estate as is diverted. 
The !!!gal consequences of this principle are not altered by the fact hereinafter referred 
to that for the purpose of the Ohio collateral inheritance tax law the estate of the ulti
mate taker vests in conte,mplation of law as of the death of the testator and its value 
is to be determined as of that date, for in spite of this provision common to all the in
heritance tax laws based on the singular succession, it is universally held that costs 
of administration and debts of the decedent, which are charged against the estate as 
a whole-that is to say, are e~acted of the universal succession, are to be deducted in 
appraising the value of the various singular successions. 

The principle upon which this is done can be broadly stated as follows: What
ever legal charges exist against the estate as a universal succession and are paid out of 
it as such can never enter into the singular succession, and therefore are to be deducted 
in appraising the value of the separate estates which constitute the latter. 

Proceeding upon this principle I have reached the conclusion that the amount of 
the federal estate tax is to be deducted in determining the value of an estate taxable 
under the Ohio collateral inheritance tax law. 

The general question submitted to me does not require me to go into detail as 
to just how the necessary calculations should be made, nor to attempt to work out 
the proper assessment in uase it has been necessary to sell real estate of the estate 
specifically devised in order to pay the debts of the estate as a whole or to pay the 
federal tax. 

In answering this question I have, of course, assumed that the federal estate 
tax about which inquiry is made is that imposed by the act of September 3, 1916. 
If the estate has been long in settlement and the federal tax actually accrued under 
the act repealed in 1902, a different result would be reached. I do not pass upon that 
question in the absence of specific information that such is the case, but I would be 
inclined to favor the New York rule if it should appear to be so. 

I assume also that it.is the act of 1916 and not the amendments thereof embodied 
in the act of Ortober 3, 1917, that is called in question, lllthough section 900 of that 
act imposes a tax identical in legal significance with that of the act of 1916. 

In answering your second question, I he!!: to advise that it ia my opinion that thE' 
collateral inheritance tax should be computed upon the value of the estate at the time 
of the death of the decedent, except in the case of future interests not vested as of 
the death of the testator, in whith event the whole machinery of assessment must be 
postponed until the vesting of such interests and the value of the estate must be de
termined as of the latter date. 

The controlling prinC.~ple here is, of course, that the state inheritance tax is a tax 
upon succession and not upon property. Therefore the value of the estate at the time 
the property "pusses," to use a word found in section 5331 General Code, is the cri
terion which governs. In all cases, save those of future interests not vested, the prop-
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erty passes, in contemplation of law, as of the death of the testator; and this is true 
even though for some purposes the personal estat{l of the decedent remains in law that 
of his personal representatives until distribution. 

See Blakemore and Bancroft, Inheritance Taxes, sections 334-335 and t.he cases 
cited. 

See, also, section 5331 General Code, providing that the taxes sh11ll be due and 
payt ble "immediately upon the death of the decedent;" and, 

Section 5333 General Code! providing a method for the valuation of remainders 
after life estates; both of which show that the Ohio statute is framed upon this general 
theory. Very truly yours, 

800. 

JosE'PH M<.GtiEE, 
Att.mu~g-Ger.er~Jl. 

STREET IMPROVEMENT-sEPARATE RESOLUTION, ORDINANCE, AND 
ADVERTISEMENT FOR EACH IMPROVEMENT. 

In street improvement procedure on the assessment plan there should be a separate 
esolution, ordinance and legal advertisement for the improvement of each street or com

bination of two or more streets which are in reality one street or thoroughfare, and 
there <hould not be a combination of two or more separate and distinct improvements 
in one assessment proceeding. 

CoLUMBus, OHIO, November 20, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your communication in which you submit for my opinion 
the following request: 

"We submit herewith copy of letter written by a former deputy super
visor of this department as follows: 

'March 1, 1916. 
Mr. W. R. Hare, Village Solicitor, Upper Sandusky, Ohio. 

DEAR SIR:-Replying to yours of the 28th ult., we believe the resolu
tion of necessity and the ordinance determining to proceed, may contain 
more than the improvement of one street. In other words, several streets, 
if the same be enumerated in the caption of the ordinance or preamble of 
the resolution, may be expressed in one resolution or ordinance. 

(Signed) Jos. T. TRACY.' 

This method saves much expense in legal advertising and like matters, 
and while we can see no objection to it, we think best to submit to your de
partment: 

Question: Can the ordinance, resolution, and legal advertising connected 
with the special assessment portion of improvements, be combined so that 
the ordinance, resolution and advertisement contain two or more improve
ments so long as each improvement is specifically set forth in detail?" 

I presume that your request has reference only to street improvement procedure 
and I will consider your question only in that connection. · 

Section 3812 G. C. provides, in part, as follows. 
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"Each municipal corporation shall have special power to levy and collect 
special assessments, to be exercised in the manner provided by law. The council 
of any municipal corporation may assess upon the abutting, adjacent or con
tiguous or other specially benefited lots or lands in the corporation, any 
part of the entire cost of an expense connected with the improvement of 
any street, alley, * * * road, or place by grading," etc. 

Section 3814 G. C. provides, in part, as follows: 

"When it is deemed necessary by a municipality to make a public im
provement to be paid for in whole or in part by special assessments, council 
shall declare the necessity thereof by resolution, * * * " 

Section 3815 G. C. reads, in part, as follows: 

"Such resolution shall determine the general nature of the improve
ment, what shall be the grade of the street, alley, or other public place to be 
improved, * * *' 

Section 3816 G. C. reads, in part, as follows: 

"* * * council shall have on file * * * specifications, estimates 
and profiles of the proposed improvement, showing the proposed grade of 
the street and improvement * * * " 

Section 3822 G. C. provides as follows: 

"When a special assessment for the improvement of a stree' or other 
public place has been levied and paid, the property so assessed shall not 
again be assessed for more than one-half the cost and expense of repaving 
or repairing such street or other public place unless the grade thereof is 
changed." 

Section 3826 G. C. provides, in part, as follows: 

"In setting forth specifically the lots and lands abutting upon the im
provement and to be assessed therefor, it shall be sufficient to describe them 
as all the lots and lands bounding and abutting upon such improvement 
between and including the termini of the improvement, * * * " 

Section 3836 G. C. provides, in part, as follows: 

"When a petition subscribed by three-fourths in interest of the owners 
of property abutting upon a street or highway of any description between 
designated points, in a municipal corporation, is regularly presented to the 
council for that purpose, the entire cost of any improvement of such street 
or highway, * * * may be assessed * * *" 

It is noted from the foregoing sections, which have reference to street improve
ment procedure on the assessment plan, that the improvement of a street is always 
referred to in the singular number. At no place in any of these sections is an im
provement referred to as being one of streets, but it is always provided that the im
provement is one of a street. 
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When we turn to some of the other provisions of law for assessments or the doing 
of other things by a municipality we find that the authorization refers not only t{) 
a street but to streets. For example, section 3839 G. C. provides, in part: 

"Municipal corporations may sprinkle with water, sweep, and clean 
any streets or alleys, or parts thereof, * * * " 

Express authority is also found in the statutes for the combining in one ordinance 
of legislation for spr.inkling, sweeping and cleaning several streets. Section 3842 G. 
C. provides for this and reads, in part, as follows: 

"* * * For the purpose of carrying out the provisions of this section 
and of the three next preceding sections, one ordinance may be made to in
clude one or more streets or alleys, or parts thereof, and one or more of the 
powers granted by such sections." 

The following provisions of law arc found with respect to the construction of 
sidewalks on the assessment plan: 

Section 3853 G. C. reads, in part: 

"The council of municipal corporations may provide by ordinance for the 
construction and repair of necessary sidewalks, curbing, or gutters, or parts 
thereof, * * * " 

Section 3861 G. C. reads: 

"In the passage of the resolution declaring that certain specified side
walks, curbing or gutters shall be constructed or repaired and in all the sub
sequent procedure necessary to secure the construction or repair of side
walks, curbing or gutters, and collect the assessment therefor, sidewalks, curb
ing or gutters, although upon different streets and abutting upon lots or land 
owned hy different persons, may be provided for in the same resolution, notice, 
contract, and ordinance or other step in such procedure." 

The situation, then, is presented where the legislature has provided expressly in 
certain cases that municipality may provide in one ordinance for sprinkling, sweeping or 
cleaning several streets and may provide in o 1e ordinance for the construction of 
sidewalks on one or more streets, and in both of the above mentioned matters has re
ferred to streets in the plural; while in the case of the improvement proper of streets 
the law is silent as to the right to combine the improvement of two or more streets in 
one ordinance, and the improvement is always referred to in the statutes as of a single 
street. 

As to the requirement that there shall be an ordinance for each distinct improve
ment, the following is said in section 1879, volume 4 of McQuillan on Municipal Cor
porations: 

"Generally speaking, each separate and distinct improvement requires 
a separate proceeding and ordinance. Thus, under authority to lay out 
'any one street' between certain termini, etc., only one street may be included 
in one proceeding. • * * 

Under the usual charter power, a single ordinance may provide for the 
improvement of a single street, or a part thereof, or for several streets. * * 

And in the same state (Illinois) it has been held that where streets and 
parts of streets are similarly situated, and are to be paved in the same manner 
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and with the same material, they may be treated as a single improvement, and 
hence, such improvement may be authorized by one ordinance." 

In The City of Cincinnati v. Cqrry, 2 W. L. B. 337, 7 0. Dec. 415, it is said in the 
head .note: 

"Where a street called Hammond street, laid out by an owner in sub
dividing, is practically continued by McLean street in another subdivision, 
there being a jog, or offset of a few feet at their junction, but forming a con
tinuous line of travel, a municipal corporation can proceed to improve them 
both in the same proceedings as one work, calling it the improvement of 
Hammond and McLean streets, and an assessment cannot be defeated on that 
ground." 

In Wilder v. The City of Cincinnati et al., 26 0. S. 284, the first branch of the syllabus 
reads: 

"An ordinance to improve a street between designated points may properly 
except an intermediate portion thereof, which, by any existing contract is to be 
contemporaneously improved according to the plan and grade established, 
without expense to the city; and the separated parts may be improved and 
assessed as if they were contiguous." 

In Irwin v. City of Greenville, 1 Iddings Term Rep., 140, it was held: 

"Where a council by a single ordinance provides for the improvement 
of several streets, or parts of streets, said ordinance is nevertheless valid, 
since it relates to but one subject matter, to wit, the whole improvement." 

In City of Springfield v. Green et al., 120 Ill., 269, 11 N. E., 261, it was said by the 
court: 

"The ordinance is also assailed on the ground that it embraces more 
than one improvement. We do not think this is true in point of fact. While 
many streets and parts of streets are embraced in the scheme of improvement 
adopted by the city, yet we regard them all as but parts of the same improve
ment. The city authorities, in adopting the ordinance, must have found, 
as a matter of fact, that those streets and parts of streets were so similarly 
situated with respect to the improvement proposed to be made as to justify 
treating them as parts of a common enterprise and single improvement, and 
from the record before us we think they were justified in doing so. They 
were all to be paved with the same material, and in the same way, and the 
fact that there was a difference of a few feet in the width of some of them, and 
that the cost of paving the railway tracks in others was to be excluded from 
the estimate, should, in our opinion, make no difference in this respect. The 
similarity of the improvement proposed to be made, and the situation of the 
property to be assessed, with respect to it, afford a more satisfactory test 
as to whether they might all be embraced in a common scheme, as one im
provement, than their actual connection or physical contact with one another. 
It is true, expressions are to be found in one or two cases looking in a contrary 
direction, but these expressions were made in arguenno merely, and not for 
the purpose of laying down any rule on the subject. So far as the actual decis
ions of this court go, they support the contrary view, and are in perfect harmony 
with what is here said. Prout v. People, 83 Ill. 155; People v. Sherman, 
Id. 167; Ricketts v. Hyde Park, 85 Ill., 110." 
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In Arnold v. City of Cambridge, 1()6 :\Tass. 352, the syllabus reads: 

"Under a statute authorizing the mayor and aldermen to construct 
sidewalks in any street of a city, and assess the expense in just proportion 
upon the abutters, they have no right to join in a single assessment the ex
pense of constructing sidewalks in different streets." 

At page 354 the court says: 

"The vote, under which the proceedings in this case have been bad, 
provides for a sidewalk from Harvard square to the end of the bridge 1 on
necting Cambridge and Boston. It is treated in all the preliminary pro
ceedings, and in the flnal assessment, as a continuous and single sidewalk, 
but it is really a sidewalk part of which is in Harvard and part in Main Street. 
We do not undertake to decide what weight we should attach to any objec
tion on this account, if it were merely ·the case of one single street called 
by different names in different portions of its course or length. But Harvard 
street and Main street arc two entirely distinct and separate highways, 
which, although they unite at one point, yet form two lines of travel nearly 
parallel to each other for about two miles. We do not think that the statute 
was intended to give the mayor and alderman the power to include sidewalks 
in two different streets in one single assessment. If two streets may be 
so assessed, it is difficult to see why three or more may not be included in 
one single assessment, or why all the sidewalks in the city may not be in
cluded in one comprehensive assessment. 

It was evidently intended by the legislat11re that the case of each street should 
be considered separately, and with a view to its own special circumstances. Each 

· estate is liable to assessment, not necessarily for the expense of the edge
stones and covering materials laid down on that portion of the sidewalk 
upon which it adjoins or fronts, but according to a just proportion of the 
collective amount of dl that kind of expense inc!urred on the same side of 
the same street. We can not know that thi~ proportion might not be very 
different if other streets were to be included in the same assessment. It 
may be that practically there would be no danger of any injustice or inequnlity 
in the assessment; but the legislature have only given to the board of alder
men a limited authority over the subject matter. The power to treat two 
sidewalks in two distinct streets as one, for the purposes of assessment, is 
not given by the statute." 

Section 422G G. C. provides in part: 

"Xo ordinance, resolution or by-law shall contain more than one sub
ject, which shall be clearly expressed in its title. * * * " 

Our supreme court had occasion to pass upon a similar provision in Heffner 
v. The City of Toledo, 75 0. S. H3, and held as follows in the syllabus: 

"I. The statutory requirement that ':Xo by-law or ordinance shall 
contain more than one subject, which shall be clearly expressed in its title,' 
was intended to prevent the uniting in one ordinance of diverse subjects 
or measures and effecting its passage by uniting in its support all those in 
favor of any, and to prevent the adoption of ordinances by the votes of 
councilmen ignorant of their contents. 
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2. Whether an ordinance is violative of the statutory requirement 
that 'Xo by-law or ordinance shall contain more than one subject, which 
shall be clearly expressed in its title,' is to be determined not by its form, 
but in the light of the mischief the statute was intended to prevent. 

3. An ordinance to provide for the issuing of bonds to pay the eity's 
part of the cost of thirty-two street and sewer improvements, entitled: 'An 
ordinan<-~ to provide for the issue of general street improvement bonds of 
the city of Toledo, state of Ohio, to pay said city's part of the cost and ex
pense of improving sundry streets and alleys by paving, repaving, grading 
and macadamizing, and by constructing sewers therein and to pay the said 
city's part of the cost and expense of constructing such sewers,' is not in 
conflict with the statutory requirement that '~o by-law or ordinance shali 
contain more than one subject, which shall be clearly expressed in its title.' '' 

In view of the last meptioned decision of our supreme court it would seem that 
the combining in one resolution or ordinance of the improvement of several streets 
does not amount to the setting forth of more than one subject in one piece of legisla
tion. It then remains for us to determine whether the provisions of law which authorize 
the improvement of streets by a municipality on the assessment pln.n contemplate a 
separate procedure for each individual street. 

The case of !ruin v . . City of Greenville, supra, seems to hold that the improve
ment of several streets may be provided for in one ordinance or resolution, since the 
action of council relates to but one subject matter, to wit, the whole improvement. 
However, in the case of City of Cincinnati v. C01T]I, supra, the <-ourt evidently con
sidered that the legislature intended that there should be a separate procedme 
for each street, since it goes into detail to show that the two named streets that wcr6 
to be improved in one assessment proceeding were in fact parts of one street, and 
that in reality the improvement of both together constituted only the improvement 
of .one street. 

In Wilder v. Citv of Cincinna.l'i, supra, reference is made by the court in its 
opinion to the case of Arnold v. City of Cambridge, supra, and at p9ge 28::> it is said: 

"The case before us is not similar, and therefore the case cited (Arnold 
v. City of Cambridge) is not applicable. Here a single street only was to be 
improved between dcsignvted points. An intermediate portion, between 
the designated termini, under contract with the land-owner, was to be con
temporaneously improved ac'cording to the established grade, without ex
pense to the city. It was deemed necess~J.ry to make the improvement the 
entire distance named, and the fact that a portion of it would be made without 
expwse to the city, or other abutters, would not render the improvement 
less valuable to the public or the ab~1tters upon it. Under these t-ircum
stances, we think, it was competent for the city, in the ordinance and con
tracts for the improvement, to except the intermediate portion, for the im
provement of which it had made other provi~ior.s, and to join the parts thus 
separated for the purpose of improvemer.t ard assessment for the expe~:se 
of it. 1f the intervening portion was not to be improved, the case might 
be different; but as it is, this ob;ecll:ion is untenable." 

It is noted from the foregoing cases, where the question has been directly raised, 
that some courts have taken the view, as e;xpressed in the Illinois case, supra, that 
one improvement may be made up of several streets, ·and that the legislation for the 
improvement on the assessrr.ent plan of more than one street may be set forth in one 
ordinance or resolution; while, on the other hand, other courts have taken the view, 
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as expressed by the :\Jassachusetts supreme court in the city of CambridgP easP, supra, 
that the improvement of earh individual street required a separate proC'eeding and 
that two or more streets could not be provided for in one piece of Ie¢slation 

Section 3814 G. C., as heretofore quoted, requires that when it is deemed neces
sary to make an improvement on the assessment plan coumcil shall declare the neces
sity thereof by resolution. 

Sections 3824 and 3825 G. C. provide, in effect, that if council determines that 
it will proceed with a proposed improvement on the assessment plan an ordinance 
containing its determination to proceed with the improvement shall be passed. 

Section 3833 G. C. provides for the letting of the contract, and reads: 

"The contract for any such improvement shall be let by- the director of 
public service, in the same manner as other contracts, and in case all bids be re
jected such director in cities and the council in villages may order a re-adver
tisement for bids." 

Section 3833 has reference in its operation to section 4328 G. C., which provides 
that contracts involving an expenditure of more than five hundred dollars shall only 
be let to the lowest and best bidder after there has been a public advertisement of 
the work to be done, and section 4403 G. C., which provides that if said contract is 
for an amount in excess of five hundred dollars it shall only be awarded on the approval 
of the board of control. 

In view of all the foregoing, and particularly the fact that the legislature in its 
various enactments for street improvements on the assessment plan has referred to 
the improvement in the singular number, as being of a single street, while in speak
ing of other work to be done on streets on the assessment plan refers to streets in the 
plural and authorizes expressly the combination of two or more streets in one assess
ment proceeding, I feel convinced, using the language of the supreme court of Massa
chusetts in the City of Cambridge case, supra, that "it was evidently intended by 
the legislature that the case of each street should be considered separately and with 
a view to its own special circumstances," and therefore advise you, in direct answer 
to your question, that there should be a separate resolution, ordinance and legal ad
vertisement for the improvement of each street or a combination of two or more streets 
which are in reality one street or thoroughiare, and that there should not be a combi
nation of two or more distinct and separate street improvements in one assessment 
proceeding. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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801. 

COUNTY COMMISSIONERs-MAY NOT FARM OUT TO PRIVATE CON
TRACTING COMPANY COUNTY JAIL PRISONERS-FOR CONSTRUC
TION OF INFIRMARY. 

It is unlawful for the county commissioners to farm out to a private contracting firm 
engaged in the construction of a county infirmary the labor of prisoners confined in the 
county jail for non-payment of fines and costs. 

It is also unlawful for the court to suspend the sentences of prisoners sentenced to 
jail on the condition that they perform labor for some private contracting concern, the 
firm paying the county so much per day for the labor. 

CoLUMBUS, OHIO, November 21, 1917. 

HoN. E. D. FRITCH, Judge, Court of Common Pleas, Akron, Ohio. 
DEAR Sm:-1 have your letter of October 31, 1917, as follows: 

"Summit county is the owner of a county farm, consisting of several 
hundred aeres, on which the county commissioners are erecting a new county 
infirmary. This county infirmary is being erected by a contractor, under 
a contract with the county commissioners. 

The courts of common pleas of this county, in the case of minor offenses, 
punishable by imprisonment in the county jail or workhouse, or a fine, have 
imposed sentence in the manner provided by law, and then suspended sen
tence on condition that the person sentenced would perform a certain number 
of days' labor, under the jurisdiction of the county commissioners, the pris
oner not making any objection, but taking the privilege which was offered 
to him, of working under the jurisdiction of the county commissioners, as 
prescribed by the court, instead of serving the penalty prescribed by law. 
Prisoners whose sentences were suspended in this way were then taken by 
the county commissioners, to the county farm, and, at the direction of the 
commissioners, performed work for a contractor, who, by agreement with 
the county commissioners, agrees to pay to the county commissioners the 
sum of $2.50 per day, for each day of labor performed by these prisoners. 
Out of this $2.50 per day, by agreement between the contractor and the 
commissioners, the commissioners allow the contractor the sum of $1.00 
per day, per person, for boarding the prisoners. They are housed in a farm 
house on the premises. 

Under sections 12376 and 12377, persons have also been committed, 
by the courts, to hard labor in the jail of the county, for non-payment of 
fines and costs, and in working out the fines and costs, they did so under 
the same arrangement between the board of commissioners and the con
tractor. Under section 12377 the sheriff of the county collects from the 
contractor the proceeds of the labor of such convicts and pays it into the 
treasury, in the manner provided by law. 

The agent of the local building trades council objects to this practice of 
the local courts, on the ground, as he claims, that it is violation of the laws of 
this state, and takes the position that the convicts may only be employed at 
labor directly for the county, notwithstanding that section 12377 G. C. provides 
that the sheriff shall collect the proceeds of the labor of such convicts and 
pay it into the treasury. 

I desire to get your opinion of this matter. 
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It seemed to me that where a convict works, as I have indicated, under 
the jurisdiction of the commissioners of his own volition, under suspension 
of sentence, no valid objection could be raised, and inasmuch as General 
Code 12377 provides that the sheriff of the county shalf collect the proceeds 
of the labor of such convicts and pay it into the treasury, the statute contem
plates that the convict might be hired by the board of commissioners to 
someone else, for the benefit of the county. Otherwise, there never would 
be any case in which the sheriff could collect the proceeds of the labor of 
such convict and pay it into the treasury." 

Sections 2227-1, 2227-2, 2227-3 and 2227-4 of the General Code read: 

"Sec. 2227-1. The labor or time of any person confined in any work
house or jail in this state shall not hereafter be let, farmed out, given, sold 
or contracted to any person, firm, corporation or association. 

Section 2227-2. Such persons so confined may be employed in the 
manufacture of articles used by any department or public institution be
longing to or controlled by the political subdivision or subdivisions support
ing or contributing to the support of any such workhouse or jail or to any 
political subdivision of the state. 

Section 2227-3. The board, officer or officers, in charge of any such 
workhouse or jail may provide, prepare and procure machinery, power and 
shoproom for the purpose of the manufacture of the articles specified in 
section two of this act, and employ such persons as may be necessary to 
instruct persons confined in such workhouses or jails in such manufacture. 

Section 2227-4. No other articles than those specified in section 2 of 
this act shall be manufactured but nothing herein shall prevent the employ
ment of any person so confined, elsewhere than within the jail or workhouse 
where he has been committed by any political subdivision, nor impair or 
affect any contract heretofore made." 

These sections were o,riginally sections 1, 2, 3 and 4 of au act passed April 16, 
1913, entitled "An Act to prohibit the employment under contract to any persons, 
firm or corporation of any persons confined in any workhouse or jail in this state." 
It is clear that under section 1 of this act (2227-1 G. C.) the arrangement referred to 
in your letter is illegal. A claim might be set up that inasmuch as the county is cred
iting the 81.50 a day to the prisoner, it is not selling his labor to the contractor but 
simply allowing him to work for such contractor instead of being employed in the jail. 
However, the fact remains that the county is receiving $1.50 fer this labor, which they 
would probably not receive if the prisoner were engaged in other work, although the 
county would, nevertheless, be obliged in that instance to credit the prisoner with the 
proper rate per day for his labor. It will be noted that the provisions of the statutes 
prohibiting the farming out of convict labor do not only apply to prisoners sentenced 
to jail, but also to prit;oners committed to jail for non-payment of fine and costs. Since 
the prohibit~pn of seo,.tion 2227-1 is against the farming out of "the labor or tiple of 
any person confined in any workhouse or ja,\1 in this state," it may be urged that al
though section 2227-1 prohibits the farming out of the Iaber or time of any person 
confined in any workhouse or jail in this state, it does not prohibit such employment 
outside of the workhouse or jail. This construction of the statute would, in my opin
~on, be· entirely too narrow, and would be contrary to the views frequently expressed 
by the courts. It has often been held that a prisoner sentenced to the penitentiary is 
confined wit~ such institution even when such p.risoner is out on parole or work\ng 
on state farms, upon tlte theory that. in such case the penitent~ary walls are extended 
to the state line. 
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Following this view it seems clear to me that prisoners under sentence or com
mitment to the county jai) are "confined" in such jail within the meaning of the word 
as used in section 2227-1 G. C., even though they may be workipg outside and away 
from the jail. This conclusion is strengthened by section 2227-4 G. C., which pro
vides ~hat nothing in the act of which these sectipns are a part shall prevent the em
ployment of any person so confined, elsewhere than within the jail or workhouse where 
he has been committed by any political subdivisi.on. The words "so confined," used in 
section 2227-4, refer to the prisoners confir.ed in a WOJ"khouse 01 jail as mentioned in sec
tion 2227-1 G.C.U.C. section 2227-4 G.C. th:>Ugh allowing these pris~mers to be employed 
by a pJ!itical subdivision"elsewhere than within the jail or workhouse" still refers to them 
as prisoners "so confined," showing clearly that the legjslature views jail prisoners as being 
confined within the jail even in cases where they are being employed on farms or at 
pl~tces away from the jail. In those cases ¥> which you refer, where sentence is sus
pended, the prisoners are not confined i,n jail but have been sentenced Jp jail and then 
have had th'eir sentences suspended on condi,t.ipn that they perform a certaip number 
of days labor for these private contractors in the const.ruct~on of the county infirmary, 
and the county receives the sum of $1.50 per day for t.heir labor. If they had been 
committed to ja~l after sentenpe, these prisoners could not have been so employed. 
The arrangement you refer to, viz., the suspension of sentence with the condition an
nexed that the prisoner shall perform such labor in the construction of the county 
infirmary, is an attempt to do indirectly what the law prohibits being done directly. 

Sections 1~376 and 12377 G. C., to which you call attention, read as follows: 

Section 12376. "When, under the provisions of law, a convict may be 
imprisoned in the county jail, the court, upon the recommendation of the prose
cuttng attorney, may sentence such convict to hard labor therein; and when 
a person may be committed to jail for the non-payment of fines and costs, 
the court may commit him to hard labor therein until the value of h1s labor 
at the rate of one dollar and fifty cents a day equals such fine and costs, pro
vided that no commitment under this section shall exceed six months, and this 
sect;ion shall not affect the laws relating to workhouses." 

Section 12377. "Perspns committed to jail by a court or magistrate for 
non-payment of fines or costs, or cpnvicts &entenced to hard labor i.n the jail 
of the county, which for thi~ purpo,se is co-extensive with t,pe county, shall 
perform labbr under the direction of the comm~sioners of the county, who may 
adopt such orders, rules apd regulations in relation thereto, as they deem 
best, and the sheriff dr other officer having the custody of such persons or 
convicts shfill be governed thereby. The sheriff of the county shall col)ect 
the pr~ceeds of the labor ~f such oonvic,ts, pay it into the treasury, take the 
treasurer's duplicate receipts therefor and forthwith depos~t one of them 
with the county auditor." 

These sections were passed long before the act of April 16, 1913, above referred 
to, and therefore could hardly be construed as authorizing any farming out of convict 
labor when such arrangement is so clearly prohibited in positive terms in the act of 
April In, HJ13. Neither is it necessary to hold that jail prisoners may be worked on 
private contracts to give meaning to the provi~ion of section 1237~', to which you refer, 
which reads: 

"The sheriff of the county shall collect the proceeds of the labor of such 
convicts, pay it \pto the treasury, take the treasurer's duplicate receipts 
therefor and forthwith deposit one of them with the county auditor." 
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Section 7507 G. C. provides that: 

"The state highway commissioner, the county commiSSioners, or the 
authorities having charge of the streets of any city or village may provide for 
the use of prison labor in connection with contracts let to private indi
viduals for the construction, maintenance and repair of such road<;~ and 
streets. * • •" 

This is an exception to the general rule laid down in the statutes that county com
missioners cannot contract with private contractors for the employment of convict 
labor, and according to the terms of the act of which it was originally a part, this spe
cial authority is to be strictly construed. 

Section 7514 General Code, which was originally enacted along with section 7507 
above quoted, provides: 

"Nothing herein shall be held to repeal or modify any other provision 
of law applying to pr~oners, and prison labor." 

So that there is some statutory provision for the farming out of convict labor 
to which section 12377 cap still be held to ~pply, viz.: the provision of section 7507. 

In conclusion, therefore, I advise you that it is my opinion that the prisoners you 
refer to may not he emploY.ed in the construction of the county infirmary. 

802. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

POLICE CHIEF-DUTY TO SERYE SUBPOENAS IN STATE CASE BEFORE 
MAYOR-EXPENSES. 

It is the duty of the chief of police to serve subpoenas upon witnesses in connection 
with the preliminary examination before the mayor in state cases. though there is no pro
vision of law allowing the chief of police any fees for such service or expenses incurred by 
him in making such service in any slate cases other than those enumerated in section 13423 
G. C. 

CoLUMBUS, Omo, November 22, 1917. 

HoN. J. H. MussER, Prosecutmg Attorne!J, Wapakoneta, Ohio. 

DEAR Sm:-I have your letter of October 29, 1917, as follows: 

"A prosecution was commenced in a state criminal case in the mayor's 
court in the city of Wapakoneta, about wn days ago, and the defendant de
manded a preliminary examination, and thereupon a precipe was filed for 
witnesses on behalf of the state, and these w\tnesses were served with sub
poenas by the chief of police of Wapakoneta. The witnesses subpoenaed 
lived about ten or twelve miles from the city, and it was necessary for the 
chief of police to hire a conveyance in vrder to obtain service. 

Because of the decision of the case of Haserodt, Clerk of Court, v. State 
of Ohio, ex rei., E. R. Wilcox, City Solicitor, decided on May 18, 1917, by 
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Judges Middleton, Walter and Sayre, of the court of appeals, the mayor and 
chief of police have requested that I obtain from you an opinion as to the 
manner in wllich the chief of police can be reimbursed for the amount ex
pended by him for vehicle hire in serving these subpoenas, as this amount 
was paid from his own funds. 

· The decision above referred to seems to hold that no fees can be allowed 
the chief of police for serving subpoenas, and I would like to have your opinion 
as to whether or not he can collect for actual expenditures in making service, 
or is he compelled to make such expenditures if necessary because of the 
fact that he holds the office of chief of police?" 

Section 4534 of the General Code reads: 

"In felonies, and other criminal proceedings, not herein provided for, 
such mayor shall have jurisdiction and power, throughout the county, con
current with justices of the peace. The chief of police shall execute and 
return al,l wri_ts and process to him directed by the mayor, and shall by him
self or deputy attend on the sittings of such court, to execute the orders and 
process thereof and to preserve order therein, ~J:nd his jurisdiction and that 
of hill deputies in the execution of such writs and process, and in criminal 
ca.Ses, and in ca8es of violations of ordinances of the corporation, shall be 
coextensive with the county, and in civil cases shall be coextensive with the 
jurisdic~Jion of the mayor therein. The fees of the mayor in all cases, excepting 
those arising out of violation of ordinances, shall be the same as those allowed 
justices of the peace for similar se~ices and the fees of the chief of police or 
his deputies in all cases, excepting those ari'sing out of violations of ordinances 
shall be the same as those allowed sheriffs and constables in similar cases." 

The decision in the case of Haserodt v. State; reported i,n the Ohio Law Bulletin, 
August 20, 1917, page 266, to which you refer, held that the chief of police could not 
collect f,ees for services in state cases i:n the police court because of the indefinite provi
sion of section 4581, General Code, to the effect that: 

"Other fees in the police court shall be the same in state cases as are allowed 
in the probate court, or before just.ices of the peace, jp l%ke cases, and in cases for 
violation of ordinances such fees as the council, by ordinance, prescribes, 
not exceeding the fees for like services in state cases." 

The case you present relates to the fees of the ch\~f of police in the mayer's court, 
but it is ev~dent from a reading of section 4534, above quoted, that the prov~ion of 
this section concerning the fees of the chief of polipe is open to the same objections as 
that found by the court of appeals to the provision of section 4581, since section 4534 
provides that the fees of the chief of police or his deputies should be the snme as those 
allowed sheriffs or constables in sim\lar cases. 

In pas!¥ng I think it proper to refe'r to section 13436 of the General Code, which 
provides: 

"In pursuing or arresting a defendant and i,n subpoenaing the witnesses 
in such prosecutions, the constable, chief of police, marshal or other court 
officer shall have like jurisdiction and power as the sheriff in criminal cases 
in the common pleas court, and he shall receive like fees therefor." 

It will be noted that this section provides that in certain cases the fees of the chief 
of police in pursuing and arresting a defendant and in subpoenaing the witnesses shall 
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be the same as the fees of the sheriff in criminal cases in the common pleas court. This 
provision, it will be noted, is a definite one and not open to the objection raised by 
the court of appeals in the case of Haserodt v. State, supra. However, it is clear 
from a reading of section 13423, in connection with section 13436, and an examina
tion of the legislative history of the two sections, that the cases to which section 13436 
applies are those enumerated in section 13423. I take it from your communication 
that the case you present is not such a "case", since you state that the defendant 
demanded a preliminary examination. The case you refer to then not being one 
of those enumerated in section 13423, section 13436 will not apply. 

I therefore advise you that by reason of the decision in the case of Ha.serodt v. 
State, I am of the opinion that there is no authority in law for the payment of any 
fees to the chief of police for serving subpoenas upon witnesses in connection with the 
preliminary examination before the mayor in stated cases other than those enumerated 
in section 13423 General Code, neither do I know of any provision of law allowing 
the chief of police expenses in connection with the services of such subpoenas. 

It being the duty of t,he chief of police to serve these subpoenas, I am of the opinion 
that regardless of the fact that no fee has been provided for such service, he is obliged 
to render the same. Very truly yours, 

803. 

JosEPH McGHEE, 
Attorney-General. 

NEWSPAPER PUBLICATION-WHEN LAW REQUIRES PUBLICATION 
IN ONE PAPER AND SAME HASBEEN PUBLISHED IN MORE THAN 
ONE PAPER, FUNDS ILLEGALLY SPENT MAY BE RECOVERED
LIABILITY OF OFFICERS AUTHORIZING EXCESS PUBLICATION. 

Where the law provides that publication shall be made in a newspaper of general 
circulation and publication is had in more than one newspaper for the required, number 
of times only in each paper, and said papers h!J,ve been paid for said publication, HELD: 

(1) That .~aid publication in more than one pa~r is illegal and the amount of money 
paid out in excess of the cost of the legally required amount of publication is illegally ex
pended within the meaning of section 286 G. C. 

(2) That a contract must be made with the publisher for said publication service 
to make the municipal corporatipn liable for said publication and if contracts are made 
with more than one publisher for the same service the first one in point of time would be the 
legal one and the others would be void ab initio, and any public funds paid out on said void 
contracts would be illegally expended and could be recovered on the authority of ihe Vin
dicator Printing Co. case. 

(3) That the officer or officers of the municipality authorizing s(Lid excess publica
tion and the city auditor, whose duty it is to refuse to issue his warrant for the expenditure 
of public funds for an illegal and unauthorized purpose, are liable for said misapplica
tion of public funds and may be held responsible for said illegal payment to the same extent 
as the publisher receiving same. 

CoLUMBUS, OHIO, November 22, 1917. 

Bureau of I nspeclion and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your communication requesting my opinion on the follow
ing: 

"Where the law specifies that publication shall be made in 'a newspaper,' 
as, for illustration, in section 4328 G. C., if a publication is made in more than 
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one newspaper, who ~ould be held liable for the money expended in excess of 
the proper amount authorized by law, the paper, or papers receiving such 
money, or the officer authorized to direct such publication? 

In case it is held that the newspaper, or newspapers, should be held liable, 
what method may be used in ascertaining which newspaper was legally en
titled to the publication?" 

Section 4328 G. C., which is referred to in your communication by way of illustrll- · 
tion, provides in part as follows: 

"* * * the director of public service shall make a written contract 
with the lowest and best bipder after advertisement for not less than two nor 
more than four consecutive weeks in a newspaper crf general <;irculation within 
the city." 

In the case of Vindicator Printing Co. v. State of Ohio, 68 0. S. 362, the first 
branch of the syllabus reads: 

"Where the number of publications of a sheriff's election proclnmation 
or other public notice, is fixed by statute, there is no f uthority in the boa1d 
of county commissioners, or other county officer, to contract for public!L
tions in excess of the number directed by statute. The board is also without 
authority to allow t claim for such excessive publications, and the allowance 
of such claim does not bind the county. Nor is authority to adjudir:ate 
and allow such claim given by the fact that with the charge for unauthorized 
publications there is, on the same paper, l. qharge for a publication which is 
authorized by statute." 

It is evident from the foregoing case that our supreme court has taken the view 
that the authority to publish a legal notice is limited to the one provided in the par
tic'ular statute and no discretion is vested in the publishing authority to give addi
tional notice. In the above mentioned case the Vindicator Printing Co. had printed 
the notice in question in excess of the number of times provided by statute and had 
received pay for the excessive publication as well as for the legally required amount. 
The court permitted a recovery from said printing company for the amount in excess 
of that due for the publication for the legal number of times, less that portion of ex
cess which had been paid prior to the going into effect of the law which authorized 
the prosecuting attorney to recover back for the use of the county all such county 
moneys· that have been misapplied or illegally drawn out of the county treasury. 

l•'rom the holding of the court in the Vindicator Printing Company case two 
general principles may be drawn as follows: 

1. Whenever provision is made in a statute for the number of legal 
publications it controls and publications in excess of the limit fixed are un
authorized; 

2. Whenever the law has provided for the recovery of public money 
illegally expended any public money paid out for legal publications in excess 
of the limit fixed by stn.tute may be recovered, even in the absence of fr.tud 
or a mistake of fact. 

In McCormick v. City of Xiles, 81 0. S. 246, it was held 111 thP. firRt branch of 
the syllabus: 
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"The liability of a municipal corporation to pay for the publication of 
ordinances, resolutions and legal notices required by law to be published 
must rest on an express wntract and not upon a mere arcount for the rendi
tion of such services." 

In accordance with the holding of the court in the Xiles case it is necessary for 
the officer authorized to have a legal notice published to enter into a contract with 
the publisher, and if no such contract is made the municipality is not liable to said 
publisher even -thou11;h he may have rendered the service in question. In other words, 
the duty is placed upon the publisher to see that a v'llid contract is made by t:nd 
between himself and the city, represented by the proper officer. 

The general principles of law with respect to the power and authority of the 
offi~:,ers of a municipality to contract on behalf of the municipality 9nd "Mh respect 
to the duties of private parties relative to munidpal contracts are set forth in Vol. II 
of Dillon on Municipal Corporations, 5th edition, section 777: 

"And ~t is a general and fundamental principle of 19'\v that all pusons 
contracting with a municipal corporation must at their peril inquire into the 
st.Jtulory power of the corporat1:on, or 'its offif"ers, to make the contract, and a 
(On tract beyond the scope of the corporate power granted or conferred by the 
legislature expressly, or by fair implitation, is void, although it be under 
the seal of the corporation. This principle is more strictly applied, and 
properly so, than in the law of private corporations. So, also, those dealing 
with the agent of a municipal corporation are likewise bound to ascertain 
the nature and extent of his authority. This is certainly so in all cases where 
this authority is special and of record, or conferred by statute." 

Section 284 G. C. provides in part: 

"The bureau of inspection and superYioion of public offices shall examine 
each public office. * * *" 

Section 286 G. C. provides in part: 

"The report of the examination shall set forth, in such detail as may 
be deemed proper by the bureau, the result of the examination with re~pect 
to each and every matter and thing inquired into * * *. If the report 
sets forth that any public money has be~n illegally expended * * * the 
dty solicitor shall institute * * * civil actions in the proper court 
* * " for the recovery of the same and shall prosecute * * * the 
same tb final determination. * ~ *" 

It would seem, therefore, in view of the foregoing that a municipality is not 
authorized to have a legal publication made in excess of the number of times that 
is prescribed by statute: and if such legal publication is had and the public mom·y 
of said municipality is expended therefor the same may be recovered. This would 
seem to be true particularly in view of the fact that under section 2S6 G. C. the city 
solicitor is authorized, in effect, to bring the same kind of a proceeding on a finding 
made by the bmeau of inspection and supervision of public offices as the prosecuting 
attorney is authorized to do on his own initiative under the section in question in 
the Vindicator Printing Company case. 

Under the statement of facts that you present the publication is authorized for 
not less than two nor more than four times in one newspaper, but there has belm a 
publication made in two or more newspapers for not less than two nor more than four 
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times. In other words, the excess publication has not been in regard to the number 
of times of insertion but in regard to the number of newspapers used. Under the 
law, as has been stated, the officer roiling said publication on behalf of said munici
pality has authority only to contract with one publisher and if one contract ~as been 
made the authority of said officer would then end and he could not bind the municipality 
by any arrangement made subsequently with another publisher since on the general 
and familiar principles above quoted from Dillon the later publisher would be re
quired, at his peril, to inquire into the power and authority of said officer to make 
said contract and the act of said officer in making the original agreement with the 
first publisher would make him functus officio, as has heretofore been held, and said 
later contract would therefore be void ab initio. It would follow, then, that any 
funds of the municipality received by said pub"Iisher in accordance with said void 
contract would be illegally received for an illegal publication and be subject to re
covery on the authority of the Vindicator Printing Co. case. 

We I'Ome now to the question of the liability of the offirers of the municipality 
for the unauthorized and unm'l:cessary publication. 

Section 4666 G. C. provides: 

"Each officer of the cprporation, or of any department or board thereof, 
whether eledted or appointed as a substitute for a regular offic.er, shall be an 
elector within the corporation, except as otherwise expressly provided, and 
before entering upon his official duties shall take an oath to support the con
stitution of the United States and .the constitution of Ohio, and an oath that 
he will faithfully, honestly and impartially discharge the duties of the offitt'. 
Suc',h provisions as to offidal oaths shall extend to deputies, but they need 
not be electors." 

Section 4667 G. C. provides: 

"The official bonds of all municipal officers shall be prepared by the 
solicitor. Except as otherwise provided in this title, they shall be in such 
sum as the council prescribes by general or special ordinance and be subject 
to the approval of the mayor, except that the mayor's bond shall be ap
proved by the counril, or, if it is not legally organized, by the clerk of the 
court of common pleas of the county in which the corporation or the larger 
part thereof is situated." 

Section 4668 G. C. reads in part: 

"In each such bond, the condition that the person elected or appointed 
shall faithfully perform the duties of the office shall be sufficient * * *" 

The foregoing sections impose upon the officers of a municipal corpor .. tion the 
obligation of faithfully, honestly and impartially disch~ rging the duties of their office. 
They are also required to give bond for the faithful performanl'e of the duties of their 
office in such amount as council may prrscribe. It sEems clear that the duty of faith
fully, honestly and impartially discharging their duties would require them to au
thorize the expenditure of publir funds only for properly authorized purposes under 
the law, and if they should violate their obligation in that 1espect the law is ph.in 
and clear that they would be responsible to the municipality for such breach of duty. 

Se~tion 4285 G. C. provides: 

"The auditor shall not allow the amount set aside for any appropriation 
to be overdrawn, or the amount approp.iated fo, one item of expense to be 
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d.awn upon fo. any othe. purpose, or unless sufficient funds shall adually 
be in the treasury to the credit of the fund upon which such vouche1 is drawn. 
Whm any claim is presented to him, he may require evidence that such 
amount is due, and for this purpose may summon any agent, clerk or em
ploye of the city, or any other person, and ext mine him upon oath or affir
mation concerning such voucher or claim." 

It is seen from the l:1tter section that the dty auditor is charged with the duty 
of seeing that funds duly appropriated are only dnwn upon for a legal and p10per 
use. He, as well as the authority in the municipality incurring a particular obliga
tion and executing a voucher for its payment, has the obligation imposed upon him 
of seeing that public funds are expended only for legally authorized purposes. 

The principles of law involved in regard to the situation in hand are stated in 
Vol. II of McQuillin on Municipal Corpon tions, section 540, as follows: 

"Where funds are disbursed illeg \lly by public officers or upon their 
authority, they ~.ore personF lly liable therefor. And such an act of a public 
offic~r cannot be legalized by the council. * * * 

The fact that funds expended illegally were expended for a useful put
pose is no defense to an action for their recovery against the offiter who dis
bursed them wrongfully." 

The following cases, among others, are cited as authority for the above propo
sition: 

Russell v. Tate, 52 Ark. 541, 13 S. W. 130; 
People v. Bender, 36 Mich. 195; 
Blah v. Lantry, 21 Neb. 247, 31 N. W. 790; 
East St. Louis v. Flannigan, 34 Ill. App. 596; 
McCracken v. Soucy, ·29 Ill. App. 619. 

In view of all the foregoing, then, I advise you that where the law provides that 
publication shall be made in a newspaper of general circulation and publication is 
had ·in more than one paper, for the required number of times only in each paper, 
and said papers have been paid for said publit.ation, it is my opinion: 

(1) That said publication in more than one paper is illegal and the amount of 
money paid out in excess of the cost of the legally required amount of publitation 
is illegally expended within the meaning of section 286 G. C. 

(2) That a contract must be made with the publisher for said publication serv
ice to make the municipal corporation liable for said publication and if contracts ate 
made with more tht:.n one publisher for the Sl\me servi<.e the first one in point of time 
would be the legal one and the others would be void· ab 1"nitio, and any public funds 
paid out on said void contracts would be illegally expendtd and could be recovered 
on the authority of the Vindicatm Printi.Ig Co. case. 

(3) That the officer or officers of the municipality authorizing s.Ud excess pub
lication and the city :1.uditor, whose duty it i'l to refuse to issue his warn nt for the 
expenditure of public funds for an illegal and unauthorized purpose, are li. ble for 
said misapplication of public funds and may be held responsible fm s~d illegal pay
ment to the same extent as the publisher reteiving same. 

Very truly yours, 
. JosEPH McGHEE, 

A tl<rrney-Generol. 
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804. 

APPROVAL-SALE OF STATE LAI\DS LOCATED II\ AKRON, OHIO. 

CoLUMBus, OHIO, I\ovember 22, 1917. 

HoN. JoHN I. MILLER, S11perintendent of Public Works, Columbus, Ohio. 

DEAR Sn; :-I have your communkation of November 21, 1917, in which you enclose 
blank form of deed for certain real estate located in Akron, Ohio, and ask my approval 
of the sale of said lands. In passing upon this matter, I am assuming that the intro
ductory statements set forth in the deed are correct, esperially to the effect that the 
lands were oppraised at ten thousand dollars; that they were duly advertised for sale 
for more th£.n thirty days prior to the date of the sale, in two newspapers of opposite 
politics and of general tireulation in Sumrnjt county, and that tht- grantee, The Rob
inson Clay P10dnct Company of Akron, Ohio, was th~: highest and best bidder in mak
ing its bid of seventy-five hundred dollt'rs. 

I find th! proceedings lead;ng up to the making of the defd LDrrect in form and 
leg'tl in every respect and therefore am endorsing my approval of the same upon the 
form of deed submitted to me. 

I might say the deed is in the nature of a quit-cla.im and not a general warranty 
but if the grantee is satisfied with such a deed, there is nothing irregular in this respect. 

805. 

I am forwarding said deed to the governor of Ohio for his consideration. 
Very truly yours, 

JosEPH McGHEF., 
Attorney-General. 

POLICE CHIEF, ETC.-ENTITLED TO COMPENSATION FOR ARRESTING 
AND RETURNING TO ANOTHER COUNTY PERSON CHARGED WITH 
FELONY -SHERIFF'S FEE MUST BE TURNED INTO FEE FUND. 

The chief of police, constable or other officer is entitled to receive compensation under 
section 13493 G. C. for ser~ices rendered in arrest1'ng and returning to another county 
persons charged with felony. This compensation may be retained personally by the chief 
of police or constable, md must be paid by the sheriff into the sheriff's fee fund. 

CoLUMBus, On,o, November 23, 1917. 

The liureau of Inspection and Supemision of Public Offices, Columbtls, Ohio. 

GENTLEllfEN:-1 have your letter of November 9, 1917, as follows: 

"We would respectfully request your written opinion upon the following 
questions: 

' May the county auditor legally issue his warrant in favor of the chief of 
police, or other officer, in payment of expenS!JS incurred by them and reason
able compensation in arresting and returning a person charged with a felony 
under settion 13493 General Code? 

Is the chief of poLice, or any other officer, drawing a regular salary, en
titled to the compensation in said section ih addition to his salary?" 
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Section 13493 of the General Code reads: 

"When a felony has been committed, any person without warrant, may 
arrest another whom he has reasonable cause to b~tlieve is guilty of the offense, 
and detain him until a warrant can be obtained. If such warrant directs the 
removal of the accused to the county in which the offense was committed, 
the officer holding the warrant shall deliver the accused to a magistrate of 
such county, to be dealt with according to law. The necessary expense of 
such removal, and reasonable compensation for his time and trouble, shall be 
paid to such officer, out of the treasury of such county, upon the allowance 
and order of the county auditor." 

This section was originally sec~ion 3 of an act entitled "An act defining the duties 
of sheriffs and coroners in certain ~ases," passed February 25, 1824, 29 0. L., p. 112. 
This section reads: 

"That if any person or persons, who may be charged with the cpmmis
sion of a crime or offense, made punishable by the laws of this state, shall 
abscond or remove from the county in which such crime or offense be charged 
to have been committed, it shall be lawful for any sheriff, constable or other 
person, to apprehend the person or persons so charged, and forthwith remove 
him, her or them, to the county in which the alleged rrime may be said to 
have been committed, and deliver such person or persons, to any judge or 
justice of the peace, in said county; who shall cause the person or person so 
delivered, to be dealt with as the law may direct; and it shall be the duty of 
the auditor of the county, to which such removal is made, to allow the officer 
or other person causing such removal, all necessary disbursements and expenses, 
together with a reasonable compensation for his time and trouble; and the 
amount so allowed shall be paid on the order of the auditor aforesaid, out 
of the county treasury." 

On M.1y 6, 1869. an act was passed entitled "an act to establish a code of criminal 
procedure for the state of Ohio" and found in 66 0. L., p. 287. Section 22 of this act 
reads: (p. 291). 

"Any person not an officer may, without warrant, arrest any person if a 
petit larceny or offense has been committed, and there has been reasonable 
ground to believe the person arrested guilty of such offense and may detain him 
until a legal wanant c.o.n be obtained." 

In Revised Statutes these two sections were combined and made to rE'ad t s follows: 

•:ection 7130. "When a felony has bq.en committed, any person m~y, 
without warrant, arrest another who he believes, and has reasonable cause to 
believe, is guilty of the offense, and may d· tain him until a legal warrant 
can be obtained; if such warrant directs the removal of the accusE-d to the 
county in which the offense was committed, the officjer holding the warrant 
shall delive1 the accused to some magistrate of such county, to be dealt with 
actording to law; and all the necessary expense of suth removal, and reason
able compensation for his time and trouble, shall be paid to such officer, out 
of the treasury of such county, upon the allowance and order of the tounty 
auditor." 
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They appear in substantially the same form in section 13493 of the General CodE>, 
above quoted. 

It has been suggl'..stro that because the first sentence of the section refers only to 
"persons," the provision in the last sentence of said section, to the effect that "neces
sary expense of such removal and reasonable compensation for his time and trouble 
shall be paid to such officer," might not apply to any one but the persons mentioned 
in the first sentence of the section. However, the history of this section clearly shows 
that as originally enacted it compensat~d officers, :!nd it is my opinion that the com
pensation provided f01 in section 13493, therefore., may be paid to officers rendering 
the services mentioned. 

It w:ill be noted that this section only applies to cases where prisoners are removed 
from one county to another and that the expense of removal is to be paid by the county 
into which the prisoner is removed. I know of no reason to hold that the chief of police 
or constable receiving such compensation may not r~tain the same, but it might be 
mentioned in passing that any su~h c'ompensation received by the sheriff is received 
by him in his official capacity and must be paid into the sheriff's fee fund. 

806. 

Very truly yours, 
JosEPH McGHEE, 

Altorney-Gener 1l. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE
WYANDOT COUNTY. 

CoLUMBUS, OHIO, November 24, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE: Bonds of Antrim township rural school district, Wyandot 
county, in the sum of $27,500.00, issued for the purpose of creating a fund 
to purchase a site for and erecting a school house in said school district. 

I have carefully examined the transcript of the proceedings of the board of educa
tion of Antrim township rural school district relating to the above bond issue, and 
find said proceedings to be in conformity to the pr.ovisions of the General Code of 
Ohio relative to bond issues of this kind. 

I am, therefore, of the opinion that bonds properly prepared covering said iB/lue 
will, when signed by the proper officers and delivered, constitute valid, binding and 
sub~ting obligations of said school district. 

The transcript submitted to me contains no bond form, and I am, therefore, 
holdi~g said transcript until such time as the officials of said school district shall for
ward to me for approval a copy_ of such bond form. When the same is receivt)d and 
approved it will be attached to the tra'nseript as a PI!J't thereof ap.d the transcript 
forwarded to you. 

Very truly youl'fl, 
JosEPH McGHEE, 

Attotney-General. 
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807. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE
AUGLAIZE COUNTY. 

CoLUMBus, OHio, November 24, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE:-Bonds of Auglaize county, Ohio, in the sum of $10,000.00, for 
the purpose of paying the shares of ihe said county, S~ Mary's township, and 
abutting property owners, of the cost and expense of improving section A-2, 
intercounty highway 165. 

I am herewith returning with my approval transcript of the proceedings of the 
county commissioners and other officers of Auglaize county, Ohio, relating to the above 
bond issue. 

A careful examinntion of the said transcript shows that said proceedings are in 
substantial conformity with tha provisions of the General Code relating to bond issues 
of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said issue . 
according to the bond form submitted will, when signed by the proper officers and de
livered, constitute valid and binding obligations of said county. 

80R. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CORPORATION-ORGANIZED UNDER LAWS OF THE DISTRICT OF 
COLUMBIA-TO WHICH THE PRESIDENT OF THE UNITED STATES 
HAS DELEGATED CERTAIN POWER8-AND WHICH TRANSACTS 
NO OTHER BUSINESS-NOT SUBJECT TO STATE LAWS RELATING 
TO FOREIGN CORPORATIONS. 

A corporation organized under the laws of the District of Columbia, to which the 
President of the United States has delegated certain authority reposed in him by acts of 
congress, and which transacts no other business than that falling within the purview of 
the authority so delegated, is an agenC?J of the federal government and as such is not subject 
to state laws prescribing the conditions upon which foreign corporations generally may 
transact business in the state. The fact that such corporation was organized by the members 
of a board of officers of the United States under direct authority of congress, and that the 
United States owns all or a majority of the stock of said corporation, though supporting 
the same conclusion, need not be considered in arriving at the result. 

CoLUMDUo, Omo, November 24, 1917. 

HoN. W. D. FIJLTON, Secretary of State, Columbus, Ohio. 

DEAR Sm:-You have requested my opinion upon the followi.ng question: 
The United States Shipping Board Emergency Fleet Corporation is a corpora

tion organized under the laws of the District of Columbia for the purpose of-
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"the purchase, construction, equipment, lease, charter, maintenance, and 
operation of merchant vessels in the commerce of the United States." 

Is the corporation required to comply with the laws of Ohio before pursuing any 
of those objects in this state, under the following facts? 

By act of congress, approved September 7, 1916, entitled: 

"An act to establish a United States shipping board for the purpose of en
couraging, deve~oping, and creating a naval reserve and a merchant marine 
to meet the requirements of the commerce of the United States with its territor
ies * * * and for other purposes," 

there was created (section 3) a board "to be known as the United States Shipping 
Board," to be composed "of five commissioners to be appointed by the President 
hv and with the advice and consent of the senate." 

Among the other powers granted to this board was the following: 

"Section 11. That the board, if in its judgment such action is nec~sary 
to carry out the purposes of this act, may form under the laws of the District 
of Columbia one or more corporations for the purchase, construction, equip
ment, lease, charter, maintenam,e and operation of merchant vessels in the 
commerce of the United States. The total ~pita! stock thereof shall not 
exceed $50,000,000. The board may, for and ~n behalf of the United States, 
subscribe to, purchase, and vote not less than a majority of the capital stock 
of any such corporation, and do all other things in regard thereto necessary 
to protect the interests of the United States and to carry out the purposes 
of this ac}. The board, with the approval of the president, may sell any 
or all of the stock of the United States in such corporation, but at no time 
shall it be a minority stockholder therein: PROVIDED, That no corpora
tion in which the United States is a stoc~holder, formed under the authority 
of this section, shall engage in the oper~tion of any vessel constn,c)f:ed, pur
chased, leased, chartered or transferred under the authority of this ~ct unless 
the board shall be unable, after a bona fide effort, to contract with any person 
a citizen of the United States for the purchase, lease, or ~harter of such vessel 
under such terms and c~nditions as may be prescribed by the board. 

* * * * * • * 

At the expiration of five years from the conclusion of the present European 
war the operation of vessels on the part of any such corporation in which 
the United States is then a stockholder shall cease and the said corporation 
stand di~solved. The date of the c'9nclusion of. the war shall be declared 
by proclamation of the president. 'rhe vessels and other property of any 
sue h o"prporation shall revert to the board. The board may sell, lease, or 
charter such vesaels as provided in section seven and shall dispose of the 
property other than vessels on the best available terms and, after payment 
of all debts and obligations, deposit the proceeds thereof in the treasury 
to its credit. All stock in such corporations owned by others than the United 
States at "the time of dissolution shall be taken over by the board at a fair 
and rE!asonable value and paid for with funds to the credit of the board. 
In case of disagreement, such value shall be determined in the manner pro
vided in section ten." 
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An appropriation to the President of the "C"nited States was made and the-Presi-
dent was authorized to expend it as follows: -

"The President is hereby authorized and empowered, within the limits 
of the amounts herein authorized: 

(a) To place an order with any person for suc'b ships or material as 
the ne?essities of the government, to be determined by the President, may 
require during the period of the war and which are of the nature, kind and 
quantity usually produced or capable of being produced by such person. 

(b) To modify, suspend, i',ancel, or requisition any existing or future 
· contract for the building, production, or purchase of ships or material. 

(c) To require the owner or occupier of any plant in which shirs or 
materin.ls are bdlt or produced to pl:>.ce at the disposal of the "C"r.ited States 
the whole or any part of the output of such plant, to deliver such output 
or part thereof in such quantities and at such times as may be specified in 
the order. 

(d) To requisition and take over for use or operation by the "C"nited 
States any plant, or any part thereof without taking possession of the entire 
pln.nt, whether the "C"nited States has or has not any contract or agreement 
with the owner or oc!Cupier of snch plant. 

(e) To purchase, requisition, or take over the title to, or the possession 
of, for nse or operation by the United States any ship now constructed or 
in the process of construction or hereafter constructed, or any part thereof, 
or charter of s:.wh ship. 

* * * * * * * • 
The President may exercise the power and authority hereby vested in 

him, and expend the money herein and hereafter appropriated through such 
agency or agencies as he shall determine from time to time: Provided, 
That all money turned over to the United States Shipping Board Emergency 
Fleet Corporation may hP. Pxpended as othor moneys of said corporation 
are now expcndQd. All ships constructed, purchased, or requisitioned under 
authmity herein, or heretofore or hereafter acquired by the United States 
shall be managed, operated, and disposed of as the President may direct . 

* .. * * ·* * 

All authority gmnted to the President herein, or by him dele;>:ated, 
shall cease six months after a final treaty of peace is proqlaimed between 
this government and the German Empire." 

By executive order under date of July 11, 1!J17, the President acted as follows: 

"By virtue of authority vested in me in the section entitled 'Emergency 
shipping fund' of an act of congress entitled 'An act making appropriations 
to supply urgent deficiencies in appropriations for the military :1nd n:1va.l 
establishments on acc~unt of war expenses for the fiscal year ending June 
thirtieth, nineteen hundred and seventeen, r,nd for other purposes,' approved 
June 15, 1917, I hereby direct that the "C"nited States Shipping Board Emer
gency Fleet Corporation shall have and exercise all power and authority 
"vested in me in said section of said act, in so far as applicable to and in further
ance of the construction of vessels, the purcha~e or requi~itioning of vessels 
in process of construction, whether on the ways or already launched, or of 

7-Yol. III-A. G. 
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LOntracts for the construction of ::;uch vessels, and the completion thereof, 
and all power and authority applicable to and in furtherance of the produc
tion, purchase, and requisitioning of materi:Us for ship const~uction." 

The certificate of incorporation of the Ur.ited States Shipping Board Emer
gency Fleet Corporation was dated and filed April 16, 1917. The incorporators J.nd 
initid trustees therein designated include all the members of the United States Shipping 
Board and two other persons. The capital stock of the corporation is $50,000,000.00. 

The business now being done or about to be done by the corpomtion in the state 
of Ohio is that referred to in the executive order above quoted and no other, and the 

moneys expended by the corporation in doing such business :md by way of investment of 
capitd stock (thus far) are moneys appropriated by the congress of the United States 
and no other. 

In answering the question which is submitted, I shall not undertake to define, 
for the present purposes, the phrase "doing business" as used in the Ohio act, re
quiring compliance, on the part of foreign corporations, 1\ith cutain conditions, before 
exerci-:ing their franchises in this state; nor shall I consid2r the provisions of the Ohio 
law, with' a view to interpreting them as applied to the facts above stated, nor for 
any other purpose. 

I have chosen to disregard what the Ohio law might by any interpretation be 
held to mean, because as I see it the question which has been submitted to me must 
be disposed of upon broader grounds. In my opinion, no law, which the general 
assembly of the state of Ohio could pass, could attach any condition whatsoever to 
the transaction of the business described, on the part of the corporation referred to, 
in this state. 

Whether or not regard is had to the fact that the incorporators of this company 
in it.~ organbation acted as officers of the United States under difect authority of an 
act of congress, and whether or not regard is had to the fact that the United States is 
at least a majority stockholder therein, I am of the opinion that the facts as stated 
clearly show that the corporation is an agency of the United States, within the meaning 
of the principle which has been developed by the supreme court of th.e United States 
in decis~ons beginning with McCulloch v. Maryland, 4 Wheat. 316, and con.cluding 
with Choctaw, etc., R. R. v. Harrison, 235 U. S. 292. The principle is that a state 
may not tax no'r in any way condition the activities of an agency of the United States 
government, without the express consent of the United States, evidenced by act of 
congress. The principle is so well established and is so obvious in its implications 
that I do not feel called upon to quote from the authorities which enunciate it. 

In the present case we have it that all the business which the company is doing 
~s done for the federal government, not under contract with the government, but ::.s 
the direct agent or instrumentality of the government. 

The President of the United States has delegated certain of his authority to the 
ccrporation, which must be rssumed, for the present purposes, to be competent to 
receive such authority and to act as his delegate. That being the c::se, nothing further 
is required to establish the essential fact and it is not necessary to look behind the 
fiction of corporate personality and observe further that the United States, through 
its appropriate officers, is really the proprietor and manager of the company. 

For the foregoing reasons I deem it best to advise you that the United States 
Shipping Board Emergency Fleet Corporation is not required to comply with the laws 
of Ohio applicable to foreign corporations as such. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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809. 

LEGAL SETTLE:\IENT-PERSONS NOT PREVENTED FR0:\1 OBTAINING 
BECAUSE CHILDREN ARE :\IAIXTAIXED AND SUPPORTED BY 
COUNTY IN CHILDREN'S HOME. 

'1 he fact that the children of parents have been committed to the county children's 
home and are maintained and supported by the county, would not prevent the parents from 
obtaining a legal settlement in a county and thus entitle them to the relief protided for in 
section 2544 G. C. 

CoLUMBUS, OHIO, November 24, 1917. 

RoN. E. E LINDSAY, Prosecuting Attorney, New i'hiladelphia, Ohio. 

DEAR Srr::-I have your communication of October 24, 1917, which reads as 
follows: 

"Something like four years ago a family with children residing in an 
adjoining county had a part of their children committed to the children's 
home. The county in which they resided at that time had no children's 
home and they were committed to the children's home of this county under 
an agreement with the commissioners of the two counties and they have been 
in custody and under the control of the children's home of this county ever 
since. 

About three years ago the parents of these ch\ldren moved to this county 
and have resided here ever since and the parents are now certifiied to the 
county infirmary. The question now arises as to the residence of these parents 
under tpe poor laws of our state. Ordinarily they would be residents of this 
county, having lived here two years or more without pulJlic relief so ~ar as 
they were ~'Oncerned individually, but during all th~ time t.he adjoining 
county has been maintaining some of their children at the children's home 
as above set forth. Should these parents now in your opinion be treated 
as residents of this county rr the adjoining county for maintenance at puLlic 
expensei" 

Briefly stated, the facts, as I gather them, are as follows: 

1. A father and mother with children formerly lived in a county ad
joi,ning Tuscarawas county. 

2. Within the time they lived there some of their children were com
mitted to the children's home of Tusc.·rawaa county by agreement, the county 
in which the family resided not having a children's home. 

3. The children are still in the Tuscarawas county children's home, 
the expense of keeping them there being paid by the county from which 
they were committed to said home. 

4. The parents moved to Tuscarawas county about three years ago 
and have lived there ever since and supported themselves during this period 
without any relief whatever, under the provisions of law for the relief of the 
pcor. 

5. The parents have lately been certified to the infirmary of Tusca
rawas county by the township trustees of the township in which the parents 
have resided. 

The question of law is as to whether the parents are entitled to relief at the ex
pense of Tuscarawas county, or whether the county in which they formerly resided 
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should furnish the relief. This que~tion arises from the fact that while the parent's 
have never been a charge upon Tuscarawas county nor upon any other county 
during more than twelve months last past, yet thei,r children or part of them have 
been a charge upon the county in which they fcrmerly resided, during the time the 
parents have resided in Tuscarawas county. 

L'nder the above facts we will look into the law which cantrols in suc;h matters. 

Section 2544 G. C. reads as follows: 

"In any c,ounty having an infirmary, when the trvstees of a towr.ship, 
a'ter mc.king the inqdry provided by kw, are of the opirion that the person 
complained of is entitled to adrr:ission to the county infirmary, they shall forth
with trar.smit a statement of the facts to the superintendent of the infirmary 
and if it appears that st:ch person is legally settle'd in the towr,ship or has 
no legal settlement in this state, or that such settlerr.ent is unknown, and the 
surerintendent of the infirmary is satisfied that he should becpme a county 
charge, they shall forthwith receive and provide for him in such ir.stitution 
or otherwise, and thereupon the liability of the towrship shall cease. The 
s :rerinter.dent of the infirmary shall not be liable for any relief furnished, or 
eq:enses incurred by the township trt:stees." 

Under this section, one condition under which a person is entitled to adnri~>sion 
to a county infirmary is that he is legally settled in the township the trustees of which 
certify him for admission to the county infirmary. 

We will now turn to section 3479 G. C. and note the requirements for a legal set-
tlement in a township. S&id section reads as follows: · 

"A person hav~ng a legal settlement in any county in this state shall 
be cor:sidered r.s having a legal settlement in the township, or municipal 
corporation therein, in which he hc.s last resided continuously and supported 
hin:sdf for three corsecuti>e months without relief, under the provisior:s 
of law for the relief of the poor." 

L'r:der tH1> secHon a person mt:st have a legal settlement in the county before he 
can obt&in a legd s~ttlement in some towrship of the county. Therefore we wiJl turn 
to section 3477 G. C., ~n order to r.scertdn the cor.ditiors under which a perso'n may 
obtain a legal settlement in a county. Said section reads in part as follows: 

"Sect,ion 3477. Each person shall be cor:sidered to have obtair:cld a 
legal settlement in any county in tris state in which he or she has continuously 
retided ar.d supported himself, or herself for twelve consecutive months, 
without relief ur.der the provisions of law for the relief of the poor * * * ,. 

Under this section, two conditions must obt:::.in before one can secure a legal set
tlement in a county, namely, (1) he or she must have continuously resided therein for 
twelve ~t>nsecutive months, ar.d (2) must have supported himself or herself for twelve 
consecutive mor.ths, without relief under the provisior:s of law for the relief of the poor. 

The qt·estion immediately arises whether the parent would be ~.ompelled not only 
to support hirr:self or herself, but also his or her family, during the time mentioned 
in sdd section, before he or she could secure a legal settlement in a county. Wh~le I 
do not pass upon this question in rer.derirg this orir.ion, yet for the purposes of the 
opinion I r.m assuming that the parent would be c',ompelled to support his or her family, 
as well as himself or herself, during the time set out in said seCtion, without relief under 
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the provisions of law for the relief of the r:cor, before he or she could obtdn a legal 
settlement in a county. 

Assuming that the words "himself or herself" woPid include l:is or her farr.ily as 
well, it must be noted that this section provides as follows: "without relief under the 
provisions of law for the relief of the poor." It provides for a particdar kind of relief 
which is "under the provi£ior.s of law for the relief of the poor." 

Pos~ibly this will be made clearer if we re~er to the act as it was paEsed in 73 0. L., 
233, entitled: "An act for the relief of the poor " * * ," section 12 of which act 
reads as follows: 

"Every person shall be conFidered to have obtained a lel!al ~o±tlement in 
any county in this state, in which he or Ehe Rh2ll Iuwe contim:ously resided 
and supported himEelf or herself for tweh-e cor.secutive months, without relief, 
under the protisions of this oct, * * * " 

It will be noted that origin:>,lly the act wr.s pldn to the pffect that the relief men
tioned in sP/~tion 12 of the act, which afterwards bec::me section 1492 R. R. a~:d then · 
section 3477 G. C., was such as was provided for in the act itself. And while the lan
guage has been modified to read as we now fir:d it in section 3477 G. C., still it iS' my 
opirion that the construction to be rlaccd t:pon the language is the same as that which 
would have been pla(,cd upon the section as it stood in the original act. 

FurthermorP, the provi~ior.s of law rebtive to county children's homes do not 
deal primarily or neccess.~rily with "the relief of the poor." 

Sec'tion 3089 G. C. reads in part as follows: 

"ThehomeshallbEanasylumfor children under the age of eighteen years, of 
sound mir:d and not morally viciotcs and free from infectious or contagious di~
e::~ses, who have resided in the ccunty n·~t less thrn one ye2.r, r.nd fu such ether 
children m:der such a.ge from other counties in the state where there is no home, 
o.s the trustees of such home ar.d the pero·ons or r.uthority bo.ving the custody 
and control of st;ch children, by cbntmct aAree upon, who are, in the OJ:ir.ion 
of the tru~lees, suiic.ble chilrlren for admission by reason of orph-:ncge, abandon
ment or neglect by parents, or inability of pcnnts to provide for them. * * * 

Froin this ln.ngur,ge it is quite cle~.r that a children's home is not primarily an 
institution de~igncd for the relief of the poor. Furt,hermore, when the children's home 
takes clmrge of the children of a parent, the home, in a mer.sure at le~.st, steps in n.nd 
takes the place of the parent a.nd r,f'sumes the oblig:r.tions which the parent would 
otherwi~e owe to the children, and while under the I:>.w the parent is responfible for 
the care and support of his or her children, yet when the home assumes jurisdiction 
over them, this duty of the parent for the time ceases. Ro that even though we assume 
the "·ords "him~elf or herself," as found in oPction 34i7 G. C., would include his or her 
family, the mere fact that his or her children 'are in the county ehildren's home would 
not prevent the parents from gdning a legal settlement in a c~unty, for the reason 
that. the relief furr.ished the children is not furnished them under the provisions of law 
for the r<>lief of the poor. 

Hence, an~"vC!ing your qu~stion speeificdly, it is my orinion thl'.t the parents to 
whom you refer in your commur.ication lu.we obtdned a IPgd settlement in the county 
of Tuscar..;,was, though the children of the f'ame are confined in the Tuscarawas county 
ehildren's home and maintr.ir.ed ~t the exper.se of the county in which the parents 
originally re8ided. 

Y cry truly yours, 
Josr:PH :\lcGnEE, 

Attorney-Gtm"f'ljl. 
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810. 

NOTICE OF ELECTIOX-BOARD OF EDUCATION-FAILURE TO 
PUBLISH-WHEX TREATED AS IRREGULARITY ONLY. 

1. Failure to publish notice of an election for board of education as required by section 
4839 G. C. will be treated as an irregularity only, where there is no showing that the result 
of the vote would have been in any way changed had publication been made as provided 
by law. 

2. Where there was failure to publish notice of an election for school board and a 
regular election was held under section 4838 G. C., and where there were three members 
of the board to be elected and the names of six candidates appeared on the ballot, the three 
candidates receiving the highest number of 1·otes were duly elected members of the baaed 
and are entitled to qualify thereon. 

CoLU1<IBU~, Omo, November 24, 1917. 

· BoN. RoBERT M. NoLL, Prosecuting Attorney, Marietta, Ohio. 

"DEAR SrR:-In your communication of November 7, you state: 

"The clerk of the board of education of the Matamoras rural school 
di.~trict ~a~led to give notice as required by sedtion 4839 of the General Code 
of Ohio for the election held on the 6th day of November, 1917. 

There were three members of the board to be elected and six candidates 
as follows, an;d each receiving the number of votes set opposite their names: 

Char].es Ellis, 132 votes 
Walter Laufer, 151 votes 
A. W. Reece, 84 votes 
E. May, 270 votes 
Dr. E. J. Gautchi, 224 votes 
Donald Whetstone 159 votes. 

The members of the present board whose terms would expire when their 
successors are duly elected and qualified are Charles True, J. D. Cline and 
Charles Ellis. 

I woul~ appre.ciate your advising me whether the present members of the 
board hold over and if so for what period of time, or if the three candidates 
receiving the highest number of votes are the newly elected members of the 
board and entitled to qualify." 

From the facts appearing in your communication I take it that about the usual 
vote W..ts cast in the school district and that there is no complaint that electors suffi
cient in number to change the result of the election were deprived of an opportunity 
to cast their ballots, by reason of the failure to give the notice required by the statute. 

Your inquiry is to be determined by a consideration of the provisions fou~d in 
section 483!) G. C. This sect-ion reads as follows: 

"The clerk of each boaro of education shall publish a notice of all s·chool 
elections in a newspaper of general ci.rculation in the distrrct or post written 
or printed notices thereof in five public places in the district at least ten days 
before the holding of such election. Such notices shall specify the time and 
pl-ace of the election, t.he number of members of the board of education to 
be elected, and the term for which they are to be elected, or the nature of the 
question to be voted upon." 
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"Gnder the above section it was the duty of the clerk of the board of education 
to publish a notice of the school election in the manner therein provided, and prior 
to the election he could have been mandamused by any elector to make the legal pnbli
cation. 

State v. Brown, 38 0. S. 344. 

But after the election a different situation is presented, especially since section 
4838 G. C. provides that all elections for members of boards of education shall be 
held on the first Tuesday after the first ~Jonday in X member in the odd numbered 
years. 

ln 15 Cyc. 320, the general proposition is laid down that when the time and place 
of holding regular elections are prescribed by public law, the rule is that an emission 
to give the prescribed statutory notice will not vitiate an election held at the time and 
place appointed by law. The provisions for notice are then considered directory and 
not mand::.tory. 

In State ex·rel., v. Taylor (Scarff v. Foster), 15 0. S. 13i, the fourth paragraph 
of the syllabus reads: 

Though the neglect of a sheriff, by proclamation, to give notice of an 
elec'tion, may be competent evidence, in connection with other circumstances, 
to prove fraud or conspiracy on the ground of which an election i,s contested, 
such neglect is not conclusive of the invalidity of an election." 

The same par~ies were before the supreme court, as found in 15 0. S. 532, and the 
court found that the attempted election was irregular and invalid under the peculiar 
circumstances and facts presented. 

Brmkerhoff, C. J., at p. 537, uses the following language: 

"In deciding this case, however, we do not intend to go beyond the case be
fore us, as presented by its own peculiar facts. Vi'e du not intend ~o hold, nor 
are we of opinion, that the notice by pJ.ioclamr.tion, as prescribed by law, 
is per se1 and in all supposable cases, necessary to the validity of an election. 
If such were the law, it would be in the power of a ministerial officer, by his 
misfeasance, always to prevent a legal election. \Ve have no doubt that where 
an· election is held in other respects as prescribed by law, and notice in fact 
of the e~ction is brought home to the great body of the electors, though de
rivod through mea.ns other than the proclamation which the law prescribes, 
such election would be valid." 

In FG(e v. State, 4 c. c. (N. s:· 81, the circuit court had before it a question 
arising under the municipal! cal option law and in the first p~·.ragraph of the syllabus 
adopts the well recogni7.cd principle that election laws are to be construed liberally 
so as to preserve, if possible, and not defeat, the choice of the people as expressed 
at an election. 

Hull, J., at p. 8! says: 

"The general doctrine is that mere irregularities, that do not go to the 
foundation of the election, will not invalidate the election, although the provi
sions of the statute have been technically violated, if it appears that there has 
been a fair election and a comparatively full vote and no fraud or attempt to 
deceive or mislead." 
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At p. 86 he quJtes .from Dishon v. Smith, 10 Ia., 212, as Lllows: 

"And it has been remarked, further, that the people are not to be dis
franchised, to be deprived of their voice, by the omission of some duty by 
an officer, if an election has in fact been held at the proper time; and that 
such penalty ought not to be visited upon them for the neglir,enr.e or wil!• 
fulness of one ch•.rged with similar duties. Upon considerations like these 
the ccurts have held that the voice cf the pe:pleis not tJ be rejected for a defect, 
or even a want of notice, if they have in truth been called upon and have spoken. 
In the present case whether there were notices or not, there was an election and 
the people of the county voted, and it is not alleged that any portion of them 
failed in knowledge of the pendency of the question, or to exercise their 
franchise." 

In Libby v. Paul, li ::'\. P. (X. S.) 433 and Scrivens v. Paul, an unreported case 
of the court of appe:1ls, eighth circuit, under date of June 22, 1914, the court had before 
it the question of the effect of the failure to publish the notice of an election as to a 
proposed incorporation of a village, for the full ten days required by the statute, and 
it was decided that such failure. would be treated as an irregularity only where the1e 
was no showing that the result of the Yote would have been in any way changed had 
publication been made for the full time. 

In :Cibby v. Paul, supra, Estep, J., quotes the language used by Winch, J., in 
the Scrivens case, as follows: 

"In this case the will of the people was clearly and decisively expressed 
at the polls, and it should not be thwarted by the courts. Rather is it the 
duty of the courts to sustain the will of the people on all occ'asions, unleBs 
that ·will plainly undertakes to override some provision of the constitution 
or laws duly enaGted by the people's representatives." 

Following the above quoted authorities, it is my opinion that the failure to give 
the notice required by section 4839 G. C. is to be treated as an irreguln.rity which 
does not vitiate nor render invz.Jid the election so held on November 6, 1!)17, fince 
there is nothing in the facts gi\~en that manifests there was not a full vote out at said 
election or that the result would have been in any way different had the legal notice 
been give:~. 

Hence answe:ing your question specifically, it is my opir.ion that the three candi
dates who received the hi~Shest number of votes for members of said board of educa
tion at said election were duly eleded ar:d are entitled to qualify for said oflices. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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811. 

ELECTIOX OFFICER-::\fCST :\fAKE RETCRXS TO CLERK OF BOARD OF 
ED"CCATIOX-OF ELECTIOX FOR SCHOOL P"CRPOSES-NOT EN
TITLED TO CO::\iPEXSATIOX THEREFOR. 

Under section 5120 G. C. it is the duty of the election officers of ecch precinct to make 
returns, to the cle-rk of the bocrd of educJtion of the district in which such precinct is situ
ated, of the election for school purposes held therein, b1il the election officer so making such 
returns is not entitled to compensation therefor under section 5043 or other sections of 
the General Code. 

CoLL'li!BL'S, Omo, Xovember 24, 1917. 

lioN. HARRY S. CORE, Prosecuting Attorney, Ollawa, Ohio. 

DEAR Sm:-Under date of November 7 you submit for opinion the following 
question: 

"Union township, Putnam county, Ohio, has six separate and distinct 
boards of education. At this election elections were held in each of the 
sr.id school districts for the choosing of members for its boards. Is a judge 
of election in said township authorized or required to carry the returns to 
the clerk of said boards of education; and if said retutns ar~ so delivered 
to the clerk of the board of education is the judge carry~ng the same entitled 
to compensation of 82.00 for each of the returns so made to the different 
boards of education?" 

Section 5120 G. C. provides: 

"In school elections, the returns shall be made by the judges and clerks 
of each precinct to the clerk of the board of education of the district, not less 
thv,n five days dter the election. * * *" 

Section 5043 G. C. provides: 

"The judge of elections c::.llcd by the deputy state supervisors to receive 
and deliver brrllots, poll books, tally sheets and other required papers, shall 
receive two dollars for such service, and, in addition thereto, mileage at the 
rate of five cents per milE> to and from the county seat, if he lives one mile 
or more therefrom. 

The judge of clec"tions carrying the returns to the deputy state super
visors, and the judge carrying the returns to the county or township clerk, 
or clerk or auditor of the municipality, shall receive like compensation. 

Ih cities whC're registration is required, the c·hairman selected at the 
meeting for organization shall receive one dollar for calling for the sealed 
pac,kage of ballots." 

In view of section 5120, supra, it is by statute made the duty of the judges and 
clerks to make returns of the vote in their precinc.t to the clerk of the board of edu
cation. 

Section ii043, supra, is the only section that provides for compensation to an 
election officer for carrying the returns to anybody. In the abser:ce of any statutory 
provision, an officer performing the duties devolving upon him by law is deemed com
pensated therefor by whatever salary or compensation the l:J.w provides. Our supreme 
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court has repeatedly held that the compensation of public officers can not be enlarged 
by implication beyond the terms of the statute. 

A similar question was considered by my predecessor, Ron. Edward C. Turner, 
in an opinion found in Vol. I, Opinim;s of the Attorney-General for 1915, p. 253, wherein 
he decided that r.o ccmpenmtion is authorized by law to be paid to election officers 
for making returns to the clerk of the board of education in school elections. 

At p. 254 he says: 

"It may be difficult to suggest a satisfactory reason for the apparent 
discrimination by the legislature between the duty of carrying the election 
returns to the clerk of the board of education in one case and to the clerk of 
the township or clerk or auditor of a mur.icipality in another, but the reason 
or lack of reason for such discrimination is immaterial. The legislative 
expression alone will control." 

Concuning in the decision of my predecessor, it is my view that the election 
officers referred to in your inquiry are bound under the law to deliver the election 
returns to the clerk of the board of education, but they are not entitled to any com
pensation therefor. 

812. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-ARTICLES OF INCORPORATION-THE GREAT AMERICAN 
MUTUAL INDEMNITY COMPANY-MUTUAL INSURANCE COMPA
NIES-HNDS OF INSURANCE THEY MAY TRANSACT. 

Under the provisions of the act found in 107 0. D., 647, a mutual insurance com
pany may transact either the .first kind of insurance set out in section 6907-2 G. C., con
tained in said act, or it may transact any or all of the other kinds of insurance therein set 
out, as it may elect to do. 

CoLUMBUS, Omo, November 24, 1917. 

HoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I have your communication of October 23, 1917, in which you enclose 
articles of incorporation of The Great American Mutual Indemnity Company of Mans
field, Ohio, and request my approval of the same. 

The act under which these articles of incorporation are drawn is foun(l in 107 
0. L. 647. Section 9607-2 G. C., contained in said act, provides that: 

"A domestic mutual company may be organized by a number of per
·sons, not less than twenty, to carry on the business of mutual insurance and 
to reinsure and to accept reinsurance as authorized by law and its articles 
<>f incorporation. * * * " 

This same section provides for seven different kinds of insurance, namely: 

1. Fire insurance. 
2. Liability insurance . 

.3. Disability insurance. 
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4. Automobile insurance. 
5. 
6. 
7. 

Steam boiler insurance. 
Vse and occupancy insurance. 
Miscellaneous insurance. 

This section further provides: 

2187 

" * * * A mutual or a stock insurance company may transact 
only the first kind of insurance, or may transact such as it may elect of the 
other kinds of insurance * * * " (as set out in the section, namely, 
those above mentioned in this opinion). 

The articles of incorporation presented to your department provide that: 

"Said corporation is formed for the purpose of insuring and protecting 
its members against the following risks." 

Following this, the articles set out all the different kinds of insurance mentioned 
in said section and hereinbefore stated, excepting the first kind, viz., fire insurance, 
the exact languape of the statute being copied into the articles of incorporation. These 
articles are signed by twenty persons, residents of Mansfield, and there seems to be 
no question whatever about their regularity and legality, excepting as to one point 
and that is as to whether a mutual insurance company can el~ct to transact more than 
one kind of insurance, as se't out in said section and hereinbefore mentioned, provided 
it elects not to transact the business of fire insurance. 

The persons executing these articles of incorporation claim that they. have the 
right to elect to transact as many of the different kinds of insurance set out in said 
section as they des,ire, providipg they do not wish to transact the businesR of fire in
surance. It has been urged, however, by others high in insurance circles, that a mutual 
company can, if it so desires, transact the business of fire i,nsurance, being the first set 
out in the statute, or, if it does not desire to transact the business of fire insurance, it 
can then elect to transact only one of the other kinds of insurance mentioned in the 
statute and numbered from two to seven inclusive. 

Inasmuch as this is a late enactment of the legi,slature and those having different 
views of the construction which should be placed upon the same, relative to the above 
matter, have urged their views with more than ordinary diligence, I feel that I should 
give very careful consideration to this question. 

Before considering the act as a whole, I will note the exact language used in sec
tion 9607-2 G. C., contained in said act, which is as follows: 

" * * * A mutual or a stock insurance company may transact only 
the first kind of insurance, or may transact such as it may elect of the other 
kinds of insurance * * * (set out in said section)." 

In construing this provision, the first thing to which I desire to call attention is 
the word "only," found in said provision. It is stated that a mutual company may 
transact only the first kind of insurance. This word is an emphatic one and places 
emphasis upon the theory that the company is limited strictly to the first kind of in
surance, in so far as the first part of the alternative proposition is concerned. When 
we come to the second part of this alternative proposition, the word "only" is not 
found, which would seem to indicate that the idea of one kind of insurance is dropped 
from the latter part of the alternative proposition. If the second part of the proposi-
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tion were intended by the legislat-ure to have the same construction as would be placed 
upon the first, then it seems to me the legislature would have provided as follows in 
the latter part: 

"or may trarisact only one of the other kinds of insurance as it may elect." 

There is another word to which I desire to call particular attention, viz., "such'' 
This is an adjective and as it stands in the sentence is an adjective used as a noun. 
In order to make this sentence complete, we will supply the noun following "such,'' 
which would be either the word "kind" or "kinds." If the word "ki.nd" is suppl~ed' 
theq the company would be limited to one of t.he other kinds of insurance mentioned 
in the section; but if "kinds" is supplied, it could etcct to transact any or all of the 
0 the,r kinds of insurance therein set out. 

Which is t'he correct word i,n connection'with "such," is the question. It is to be 
noted that "such" always modifies a plural noun, unless it be followed by "a" or "an," 
in which case it modifies a singular noun. Especially is thi.i; the case when the noun 
which "such" modifies is followed by the pronoun "as;" for example: 

You may select such animals as you des.ire; 
You may select such an animal as you desire; or 
You may purchase such machines as I select; 
You may purchase such a machine as I select; or 
Such guides as you have chosen will get you nowhere; 
Such a guide as you have chosen will get you nowhere. 

The rule above set forth, re~fttive to the use of the w:rd "such" is universally 
true, in trhe correct use of the language, unless ''such" is· preceded by an indefinite 
adjective, such as "all," "some," "few," "many," etc., which is not the case in the 
language before us. 

It ~eems to me that it is only fair to assume that the legis~ature intended to use 
"such" in the same connection in which it is ordinarily used in. correct language, and 
that the noun to be supplied is "kinds" and not "kind." If this be true, the co·mpany 
could elect, as stated before, to transact any or all of the kinds of insurance, other 
than the first, set out in said sect\{)n. 

However, we are not left entirely to the construction to be placed upon the above 
mentioned sentence, in order to reach a conclusion as to what the legislature had in 
mind in the enactment of this law, for in section 91307-5 G. C., containe_d in said act 
(107 0. L. 64R), we find the following provision: 

"No such domestic company shall issue policies or effect insurance until 
the superintendent of insurance has, by his license, authorized it to do so 

* * * 

Then immediately follows this provision: 

"nor shall such license be issued or renewed unless the company shall com
ply, as to each kind of insurance which it shall effect, with the following con
ditions: * * * 

The language to which I de::ire to call attention is the italicised part of the 
quotation. The words ":1s to e:1ch kind of ir.sura-cce which it shall effeqt" would 
be meaningless, and indeed would be absurd, in the statute, if we were to place such 
a construction upon the language used in section 9E07 -2 that the c'ompany could trar.sact 
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only the first kir.d of ir surance or rcipht trarsc.ct or ly any one of the other kii-ds therein 
set out, beca1.1se if the company ur.der ary event could transn,ct only one kind of in
surance, what would be the use in providing in section 9607-5 that the c~mpany must 
comply with the conditions Eet out in said sec.tion, as to each kind of insurance which it 
shall effect? It seems to me that the language used in this s~tion drives one :!!most 
irresistibly to the concluoion that a company may engage in more than one of the "' 
kinds of insurance named in section 9607-2, provided it does not elect to transact 
the first therein mentioned. 

Along the same line, I desire to crll dtention to language used in the first con
dition set out in section 9607-5 G. C., with which each company must comply before 
a license can be issued to it by the superintendent of insurance. This condition reads 
as follows: 

"1. It shall hold bona f. de applicatior.s for insuranc.e upon which it 
shall issue simultaneously, or it shall have in forc'e, at least twenty policies 
to at least twenty members for the Eame kind of insurance upon r.ot less than 
one hundred separate risks, each within the maximum fingle risk desc1ibed 
herein." 

There are two separate and distinct propoEitions set out in this c'ondition. The 
one is "it (the ccmpany) shall hold bona fide r.pplications for insurance upon which 
it Fh9-ll issue simultanwuoly" "upon r:ot les~ than one hundrfd sepamte ri,ks,- each 
within the maximum single ri"k described therein." The other proposition· is "or 
it (the company) shall have in force at least twenty policies to at least twenty members 
for the same kind of insurance." 

What is the ;,_igi;ificance of the phrase "for the same kind of insurancls?" As 
said in reference to the other language above quoted, if we should place such a ~on
struc(tion upon section 9607-2 that the company could not transact more than one 
kind of busieess, if it elected not to trans::>,ct the first kind, then the phrase "for the 
same kind of insurance" would be mear.in11less and indeed absurd. This language 
also tends so strongly to the concluEion that the leg_islature intended that the company 
might engage in morP. than one of the other ki~:ds of lmEine~~ ~et out in subsection 
2, that I feel no he>itancy in arriving at such a conclm-i6n and pbcing such a construc
tion upon the language therein used. 

There is one provi•ion in section 9607-5 that mi)!,ht be construed to indicate the 
intention of the legisbture to have been that a. mutual company should be limited 
to the' first kind of bu;;inees or to only one of the other kinds of insura.nce as it might 
elect, us mentioned in section 9G07-2. Thi~ language is found in the third condition 
therein set out, 'vhich reads a.s follows: 

"3. It shall have collected a premium upon each application, which 
premium Rhall be held in ca~h or secmities in which insura.rce comparies are 
authorized to inve;;t and f'hall be equal, in ca.he of fire insurance to not less 
than twice the maximum ~ingle rbk assu'med subject to one fire nor less than 
ten thousand dollars, and in any other kied of insurance to not less than 
five times the maximum single risk assumed." 

The la.nguage to which I call especial attention is: 

""' " "' and in any other kind of insurance to not leEs than five times 
the maximum bingle risk a.ssumed." 

That is, in case of fire insurance, the company must hold in cMh or securities 
not less thO>n twice the maximum single risk assumed subject to one fire nor less than 
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ten thousand dollars, and in any other kind of insurance the company must hold in 
cash or sec\uities not less than five times the maximum single risk assumed. "Any 
other kind of insurance," as used therein, might be construed to indicate that the 
company could engage in only some one kind of insurance other than fire; but in Yiew of 
the plain language of the other parts of the act, I do not feel that such a construction 
should be placed upon said clause . This clause eVidently provides that if a com
pany engages in more than one kind of business, other than fire, then it must hold in 
cash or secmiticls an amount sufficient to be at least equal to five times the maximum 
single risk in all the kinds of insurance whi~p the company elects to transact. This 
places a reasonable construction upon said clause and at the same time gives the rest 
of the statute its full and natural meaning. 

While for the purposes of this opinion I am not construing the third condition 
set out in scc'tion 9607-5 G. C., yet it is my view the above is a correct construction 
to be placed thereon, and, to say the very least, this l::mguage ought not to be so con
strued that it will defeat the plain langu:;.ge of the other parts of the act. 

Hence it is my opinion that the articles of incorporation submitted to you by 
The Great American Mutual Indemnity Company are in every respect in conformity 
to law, and I am, therefore, placing my approval upon the same, in accordance with 
the provisions of said act. 

In passing I desire to say that in this opinion I :1m not considering a domestic 
stock insurance company, but simply a domestic mutual insurance comp:1ny. I am 
not passing upon the question as to whether the provisions of the law, found in 107 
0. L. 647, would permit a domestic stock insurance company to insure in more than 
one of the kinds of insurance enumerated in section 9510 G. C. This opinion is limited 
strictly to the question c0f the legality of the orticles of incorporation of The Great 
American Mutual Indemnity Company. 

813. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gener,•l. 

JUSTICE OF THE PEACE-TERM OF PERSO"N APPOINTED BY TRUSTEES 
TO FILL V ACAXCY. 

A person appointed by the trustees to fill a vJcancy in the office of justice of the peJce 
in May, 1917, will serve until his successor is elected and quali~ed and until the term for 
which such successor is to commence. Such successor WJS properly chosen ot the November 
election, 1917, and wm be entitled to a commission jor four years, beginning on the 1st 
day of J:mu;ry, 1918. 

CoLUMBus, 0Hro, November 26, 1917. 

HoN. W. D. FULTON, State Supervisor of Flections, Columbus, Ohio. 

DEAR ,Sm:-Under date of l'\ovember 10, 1917, I received a communication 
from Robert H. Zehring, attorney-at-law, Miamisburg, involving the question of the 
term of office of a justice of the peace elected at the l'\ovember election. I am ad
dressing an opinion thereon to you and a copy will be sent to ;\Jr. Zehring. His com
munication reads as follows: 

"In May of the current year, the trustees of Miami township appointed 
the undersigned as justice of the peace to fill the unexpired term of Wm. 
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Hughes. ::\Ir. Hug.hes' term expired January 1, 1920. Later it was learned 
but teo late to get a name on the judicial ballot, that the appointment was 
legal only until the next regular election, which took place a few days ago. 

At this election, I had my name written in on the judicial ballot and was 
elected to the office. 

Q"L'ESTIOX: Is my election to the office of justice of the peace for 
the balance of the unexpiJed term of :\Ir. Hughes, towit, to January 1, 1920, 
or is such election for the term of four yel"!.rs, the statutory term of justice 
of the peace?" 

The appointment to fill the unexpired term of the justice of the peace v;ho had 
vacated was made under the authority of section 1714 G. C., which reads as follows: 

"If a vacancy occurs in the office of justice of the peace by death, re
moval, absence for six months, resignation, refusal to serve, or otherwise, 
the trustees within ten days from receiving notice thereof, by a majority 
vote, shall Bppoint a qualified resident of the township to fill such vacancy, 
who ~hall sen·e until the next regular election for justice of the peace, and 
until his successor is elected and qualified. The trustees shall notify the 
clerk of the courts of such vacancy and the date when it occurred." 

It will be noted that such appointee is to fill such vacancy and "shall serve until 
the next regular election for justice of the peace, and until his successor is elected 
and qualified." It was therefore proper to have elected a justice of the pen.ce at the 
November election, to succeed said appointee. 

Section 1715 G. C. provides: 

"At the next regular election for such office, a justice of the peace shall 
be elected in the manner provided by law, for the term of four years com
mencing on the first day of January next following his election." 

So the term of the justice of the peace elected at the November election would 
be for four years, commencing on the 1st day of January next. 

In the communication it is said that l\lr. Zehring's name was written in on the 
judicial ballot and that he was elected to the office. There having been no nomi
nations made for this office, it was proper, under section 5071 G. C., for the elector 
desiring to vote for some one to fill such office, to do so by writing in the name of the 
person for whom he desired to vote. 
!;':' Answering the question specifically, then, it is my opinion that the person re
ceiving the highest number of votes for the office of justice of peace on the judicial 
ballot of said :\Iiami township was elected for the term of four years beginning Jan
uary 1, 1918; but there could not be an election for the balance of the unexpired term 
of l\Ir. Hughes; and that the appointee, having been appointed to the office to serve 
until the next regular election for justice of the peace and until his successor is elected 
and qualified, would serve under such appointment until the date at which the term 
of the successor would commence under the law, towit, January 1st, 1918. 

V cry truly yours, 
JosEPH ::\IcGHEE, 

Allarney-General. 
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814. 

APPROVAL-Bm\D ISSUE-VILLAGE OF EAST COLU:\IBUS-FRAXKLIN 
CO"CXTY .. 

GoLC:MBUs, Omo, ~ovember 26, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GE~'TLEliEX-

IN RE: Bonds of the village of En.st Columbus, Franklin county, 
Ohio, in the sum of 86,000.00 in anticipation of the collection of special assess
ments for the construction of sidewalks. 

I have carefully examined the transcript of the proceedings of the village council 
and other officers of the village of East Columb.us, Franklin county, Ohio, relating 
to the above bond issue, and find said proceedings to be in conformity to the provisions 
of the General Code relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the bond 
form submitted will, when signed by the proper officers of the village of Ea.st Colum
bus, constitute valid and binding obligations of said village. 

815. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-LEASE OF CANAL LANDS TO A. H. HEISEY & CO., NEWARK, 
OHIO--LUTHER L. BIDLE, CELINA, OHIO-THE LOW)!; BROTHERS 
COMPANY, DAYTON, OHIO. 

CoLmmus, Omo, November 27, 1917. 

RoN. JOHN I. l\irLLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communication of November 24, 1917, in which you 
enclose three leases, in triplicate, of certain canal lands, said leases being as follows: 

Valuation. 
A. H. Heisey & Co., Newark, Ohio, pipe line on outer slope of . 

embankment of North Fork Feeder at Newark, Ohio. ------ ~1,900 00 
Luther L. Bidle, Celina, Ohio, lands west of Lake St. Marys____ 1,200 00 
The Lowe Bros. Co., Dayton, Ohio, railway crossing over Mad 

River Feeder Canal in Dayton, Ohio --------------------- 1,666 66% 

I have careful)y examined these leases, find them to be in accordance with law 
in every respect and am therefore endorsing my approval thereon and forwarding 
them to the Governor of Ohio for his consideration. 

Very truly yours, 
JosE<H McGHEE, . 

Attorne11-General. 
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816. 

''TO PROSECUTE" AS "USED IX SECTIO~ 13440 G. C. DEFI.XED-ATTOR~EY 
EMPLOYED BY HUMANE SOCIETY-WHEN ENTITLED TO FEES. 

1. fhe words "to prosee1tle" as used in section 13440 G. C. embody all the means 
adopted to bring a sup]Josed offender to .7ustice and punishment by due course of law, be
ginning with the affidavit or charge filed against him and ending with the acquittal or con
triction of the Sttpposed o:jcnder. 

2. An attorne11 empl<Jyed by the humo.ne society would be entitled to fees for services 
rendered in matters relating to the progress of the prosecution, beginning with the affidavit 
or charge and endinr •vith the acQUittal or conviction of the accused. 

CoLmmus, Omo, November 27, 1917. 

Bureau of lnspection and Supervision of J:>ublic O(tces, Columbus, Ohio. 

GENTLEMEN:-! have your communication of November 16, 1917, in which you 
submit the following inquiries: 

"'Vhat is meant by the words 'To prosecute,' as used in section 13440, 
General Code, and what is an attorney required to do in order to be entitled 
to his fees under the provisions of this section?" 

Section 13440 G. C. about which you inquire, provides: 

"A humane society or its agent may employ an attorney to prosecute 
the following cases, under this section, who shall be paid for his services out 
of the county treasury ip such sum as the judge of the court of common 
pleas or the probate judge of such county or the county commissioners thereof 
may approve as just and reasonable: 

1. Violations of law relating to the prevention of cruelty to animals 
or children; 

2. Violations of law relating to the abandonment, non-support or ill
treatment of a chilcl by its parent; 

3. Violations of law relating to the employment of a child under fourteen 
years of age in public exhibitions or vocations injurious to health, life or 
morals or which cause or permit such child to suffer unnecessary physical 
or mental pain; 

4. Violations of law relating to neglect or refusal of adult to support 
destitute parent." 

Your communication involves two different questions, viz., (1) what is the mean
ing of the word "prosecute," and t2) what is an attorney required to do in order to 
be entitled to his fees under section 13440? 

In arriving at an understanding as to the meaning of the word "prosecute," it 
might be well for us to follow the definition laid down by lexicographers and our courts. 
Bouvier gives the following definition of the word: 

"The means adopted to bring a supposed offender to justice and punish
ment by due course of law." 

In State v. Williams, 34 La. Ann. 1198, the court had under consideration the 
term "prosecution" and used the followin~ language in reference thereto: 
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"As soon as the affidavit or charge against an accused and other pro
ceedings had in the case before the committing magistrate are forwarded 
to the proper criminal court, the prosecution must be construed as having 
been instituted in the latter court." 

In the opinion on p. 1HJ9, the court used this language: 

"Under our system of criminal law a prosecution has several phases or 
steps of proceeding: The first being usually an affidavit or charge; next a 
warrant of arrest, and so on through the hands of the committing magis
trate, whose committal transfers the prosecution to the proper criminal 
court, where it undergoes the other phases of presentment, arraignment, 
trial and conviction or acquittal. * * * The inception of the prosecu
tion before the criminal court dates from the day that the affidavit and other 
proceedings coming from the committing magistrate are filed or returned 
into the criminal court. * * * If the proceedings had before the com
mitting magistrate are not a 'prosecution' in the legal sense, where would 
be the authority for detaining the accused in legal custody, or what would 
be the legal value of the bond furnished by the accused for his appearance 
before the criminal court? It is elementary, in our jurisprudence, that such 
proceedings are the basis and primary inception of the prosecution." 

In Kemper v. State, 138 S. W. 1025, we find the following in the head notes 
quoted from vVords .and Phrases: 

"A 'criminal prosecution' is the mode of formally accusing offenders 
or the means adopted to bri;ng a supposed offende_r to justice and punishment 
by due course of law." 

While it must always be borne in mind that the court, in placing an interpretation 
upon a word or words, does so in the light of the statute in wh~ch the particular words are 
used, yet it is my opinion that the above definitions and holdings would apply to the 
words "to prosecute" as used in section 13440. ·From the above the following detlni
tion might be framed: T.he term "prosecution" involves all the means adopted to 
bring a supposed offender to justice and punishment by due course of law, beginning 
with the filing of an affidavit or charge before the proper magistrate, and ending with 
the conviction or acquittal of the supposed offender, either before the proper magis
trate or in the court to which he may have been bound over by a committing mag
istrate. 

It will be well for us to also notice that the language used in section 13440 G. C 
is "to prosecute the following cases." The legislature evidently had in mind that the 
matter for which the attorney should be employed would be relative to cases pending 
in some court having jurisdiction over the matter set out in section 13440 G. C. Of 
course a case could not be pending in the court until some kind of a writing was filed 
therein, as an affidavit. This simply strengthens the idea that the words "to prose
cute" would begin with the filing of an affidavit before the proper magistrate. 

Your second question relates to what an attorney would be required to do in 
order to entitle him to fees under the ptovisions of said section. 

Inasmuch as the prosecution of a supposed offender begins with the filing of an 
affidavit or a charge against him and ends with the conviction or acquittal of the per
son charged, an attorney employed by the humane society would be entitled to fees 
for services rendered in the progress of the prosecution. In other words, it would not 
be essential that the attorney employed should carry the prosecution through from 
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the beginning of the s::tme to an acquittal or a convi,ction, but if he rendered services, 
after ha\'ing been employed by the humane society, relative to a prosecution as de
fined above, he would be entitled to such fees as might be allowed him by a judge of 
the court of common pleas or the probate court of the county, or the county commis
sioners of the same. To be sure, the amount of the fees which should be allowed would 
depend entirely upon the amount of work performed by the attorney so employed 
by the humane society. But in accordance with the construction herein placed upon 
the words "to prosecute," their being used in connection with the word "cases," it 
is my opinion that an attorney would not be entitled to be paid for services rendered, 
unless it should be relative to cases pending before the court of competent jurisdiction. 

To be sure, if an affidavit were filed and a case thus begun in a court, the court or 
the county commissioners might, in fixing the amount that should be paid for services 
rendered, take into consideration the fact that the attorney gave legal advice and as
sisted in the preparation of the affidavit. The attorney employed would also be en
titled to fees in the prosecution of any error proceedings that might arise in the 
progress of the case. 

817. 

Very truly yours, 
JOSEPH :\lcGHEE, 

Allorney-Generql. 

APPROVAL-BOND ISSUE-BEXLEY VILLAGE SCHOOL DISTRICT. 

CoLUMBus, Omo, Kovember 28, 1917. 

Industrial Commission oj Ohio, Columbus, Ohio. 

GENTLEMEN:-

IN RE: Bonds of Bexley village school district in the sum of S5,000, 
for the purpose of purchasing lands for play ground purpo:;e:;. 

I have carefully examined the transcript of the proceedings of the board of edu
cation and other officers of Bexley village school district relating to the above bond 
issue and find said proceedings to be in conformity with the provisions of the General 
Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that bonds properly prep,ued according to bond 
form submitted, will, when they are properly signed and delivered, constitute valid 
and binding obligations of said school district. 

Very truly yours, 
J OSEPU :\icGUEE, 

Attorney-GenerJl. 
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818. 

STATE HIGHWAY CO.:\DliSSIOXER-.:\lAY XOT PAY COXTRACTORS THE 
RETAIKED 15% BEFORE CO.:\IPLETION OF CONTRACT. 

The stale l.igl.way ccn;missioner u·ould not be u·m·rantcd in lew in paying the retained 
fifteen per cent. to contractors before the completion of the contracts merely because the fed
eral gov<rmnent hc,s issued en order prohibiting the use of open cars in the shipment of 
roc.d materiel. 

Cou:MB"C"S, Omo, Kovember 28, 1917. 

HoN. CLINTON CowEN, Stcte Higl.way Commissioner, Colwnlms, Ohio. 

DEAR Sm:-I hn.ve your communication of KO\·ember 21, 1917, in which you 
make the following request for opinion: 

"Eeveral requests have come in from contractors, asking for payment of 
a part or rJl of the retained 15% required m:der the law on contracts in force 
and operating. 
, In eyery h:stance these contractors haYc been stopped from work on 
account of Priority Order No. 2 of the federal government, denying the use of 
open top c11rs for shipments of road materi&ls, ar.d they present the argu
ment that the public is depriving them of the proper handling of their con
tracts, aid, therefore, they are entitled to cor.sideration as an emergency. 
We are, therefore, requesting your opinion as to whether or not we may legally 
offer any relief to contractors who are requesting the release by this depart
ment of a part or all of the 15% we are retaining on contracts in force." 

\Vc will first note the provisions of our statutes relative to the payment of the cost 
and exper.se of the cm::struction of an in.ter-county highway or main market road. 

Section 1212 G. C. (107 0. L. 127) reads in part as follows: 

" * * * The payment of the cost of the construction of such improve
ment shall be rcade as the work progresses tipon estimn.tes made by the en
gineer in charge of such improvement, and upon appron.l of the state highway 
commissioner. Except as hereinafter provided no payment by the state, 
county or township, on account of a contmct for any improvement under 
this chapter shall before the completion of said contract exceed eighty-five 
per cent. of the value of the work r:erformed to the date of such payment, 
and except as hereinafter provided, fifteen per cent. of the value of the :work 
rerfmn:cd shall te held until the fi1::al ccmpletion of the contract in accord
ance with the plar.s m::d specificatior.s. In c.ddition to the above payments 
on uccoud of wmk r:erformed, the state highway ccmmissior..er may also, if he 
deems it prorer, allow and pay to a contmctor a sum not exceeding eighty-five 
per cent. of the value of the material delivered on the site of the work but not 
yet incorporated therein, prO\·ided such mn.terial hn.s been inspected n.nd found 
to meet the specifications. When an estimate is allowed on n.ccount of material 
delivered on the site of the work but not yet incorporated therein, such material 
shall thereupon become the property of the stc.te; but in case such material 
is stolen or destroyed or damaged by casualty before being used, or for n.ny 
reason becomes unfit for use, the contractor will be required to replace the same 
at his own expense. * * * 

V nder this secticn pn.yment is made, as the work progresses, upon estimates 
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made by the engir.eer, but r.o payment Ehall exceed 85 per cent. of the vdue of the 
work performed to the date of such payment, before the completion of 
the contr:cct, ar.d 15 rer ceTit. of the v:ch.:e of the work performed ~hall be held until 
the final ccmpletion of the contract, in accordance with the plans and specifications. 

You ir.quire whether you codd ur.der the law pay to contractors all or any part 
of this retrrined 15 per cent. before the completion of their contracts. You stt te that 
the reason contractors are u~king that this be dor.e is that the federal government 
has, through an order issued, forbidden the use of open cars upon all ruihoads for the 
delivery of road material, whieh mdically interferes with the progress of the work 
under contract ar.d works a hardEhip upon contractor~, in that they do not have the 
use of the money retained for a long period of time. 

There is no provi~ion of l:J.w which would permit the puyment of more than 85 
per cent. of the value of the "·ork done from time to time, up until tlw final comple
tion of the contract, when the retained 15 per cent. shall be. paid. There i:;: no stip
ulation or condition :;:et forth in the contract itself which would warrant the state 
highway eon:misEior.er in pa.ying this retair.ed 15 per cent. before the contract is fully 
completed. 1 he provioiors of the statute are praeticdly rer.d into the contr2.ct and 
such a provi~iou could r.ot legally be placed therein. l::o if there is any warrant in 
law for the state highway commissioner's paying this retained 15 per cent. before the 
contract is fully completed, it must be found ebewhere than in the contract or in the 
statute. 

'Ihe contractors m::d01:htedly h:we in mir:d a prir.cirle which is well established 
in the ccmmon lu.w, viz., that either party to a contract may be relieved from its con
ditions ar.d obligatior.s "hen the goverrn:ent mc.kes it impossible for either or both 
of the parties thereto to ccmrly with its oblign.tior.s. I sh::;ll therefore note this prin
ciple of law in its application to the facts cont:.iued in your communication. 

In 10 L. R. A. (X. S.) 415, in a rote, the following proposition is laid down: 

"1he authorities are dmost uranimous in holding thn.t, where the act 
contracted for is re~dercd m Ia"·ful by the enactment of a stdute before the 
expiration of the time for performance, the obligation i~ thereby discharged." 

This proposition is undoubtedly sound, and another proposition as equally sound 
is to the effect that "heDever the goven:ment renders it impossible to perform the 
obligations of a contract, the one entering into it is discharged from the performance 
of the obligations of the mmc. But the proposition is equally clear ar.d is correctly 
stated in L. R. A. 1016, F. p. GG, as follows: 

"It ~hot,ld be obsen·cd, however, that the rule that non-performance 
is excused if after the making of the contract, by rcr.son of the change in the 
law, performance becomes impossible, docs not apply where performance 
is thereby not made impossible but only more difficult." 

It must be remembered, however, that in the cases submitted by you the order 
of the federal government has not in any ser.se made the contracts entered into illegal; 
neither has said order made the performance of the contracts impossible. The per
formance of the contracts may be impossible for an i1:definite rcricd only, but they 
arc not rendered wholly impossible of performance. 

In Bay lies v. Fettyplace, 7 .\fuss. 325, the court say: 

"The laws of the l:nitcd States laying an embargo for an unlimited 
time, and afterwards repealed, did not extinguish a promise to deliver de-
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bentures, but operated a suspension only during the continuance of those 
laws." 

On p. 331 in the opinion the court say: 

"An embargo, considered as a temporary suspension of commerce, does 
not operate a dissolution of any mercantile contract. If the embargo enacted 
by congress in 1807 was to be considered a perpetual prohibition of congress, 
as for a time it was apprehended to be, I am not satisfied that the defendants 
would have been, in that event, entirely discharged from their promise. It 
is true, the law will not compel impossibilities. * * * It may be further 
observed, that in the case at bar there was nothing unlawful in the contract 
itself originally; nor was it made unlawful by the embargo." 

In Baker et a!. v. Johnson, 42 N. Y. 126, the court say: 

"In an action to recover damages against the defendants, they having 
refused to perform the contract. HELD: That performance had not been 
rendered impossible by the act of the law, and the defendants were not ex
cused. 

The fact that performance of the contract is rendered more burdensome 
and expensive, by a law enacted after it is ente~ed into, has never been held 
to even exonerate a party from its obligations." 

In Hadley v. Clarke et al., 8 T. R. 259, the court say: 

"The defendants contracted to carry the plaintiff's goods from Liverpool 
to Leghorn. On the vessel's arriving at Falmouth in the course of her voyage, 
an embargo was laid on her 'until the further Order of Council'; HELD: 
That such embargo only suspended, but did not dissolve, the contract be
tween the parties; and that even after two years, when the embargo. was 
taken off, the defendants were answerable to the plaintiff in damages for 
the non-performance of their contract." 

On p. 263 in the opinion, the court say: 

"Therefore, admitting it to be as imperative on the parties as an act of 
parliament, yet it is not like a general unlimited prohibition, making that 
unlawful which was before lawful, but at most operated as a suspension only, 
and not as a dissolution, of the contract. * * * It is true that in a case 
like this hardships may arise to both parties from the long continuance of an 
embargo; but when it is considered that it must be known to them at the 
time of entering into the contract, that an embargo may lawfully be laid in 
time of war, they must be taken to have made their contract subject to the 
operation of the law, in that respect." 

I am aware that the cases above cited relate to the entire discharge of a party 
from the obligations of the contract, but the principle is exactly the same in the matter 
submitted by you, in that the contractors are asking that certain conditions and ob
ligations of the contracts and the law be modified, due to an act of the federal gov
ernment. 

Hence, answering your question specifically, it is my opinion that you would not 
be warranted in law in paying to contractors the retained 15 per cent. before the com
pletion of the contracts, merely because the federal government has issued an order 
prohibiting, for the present, the use of open cars for the shipment of road materials. 

Very truly yours, 
JosEPH McGHEE, 

Attorney· General. 
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819. 

APPROVAL-FIXAL RESOL"GTIOX FOR ROAD DIPROVE:\IEXT I~ 

PICKA WAY CO"GXTY. 

CoL'C':IIB'C'S, Omo, Xovember 28, 1917. 

HoN. CLI::---roN Co .. vEx, State highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your letter of November 24, 1917, in which you 
enclose final resolutipn, in duplicate, upon the following improvement: 

Pickaway county-8ection "A," Cjincinnati-Zanesville road, I. C. H. 
No. 10. 

I have carefully examined said resolution, find the same correct in form and legal, 
and am, therefore, endorsing my approval thereon, in accordance with the provisions 
of section 1218 G. C. 

820. 

Very truly yours, 
JoSEPH l\lcGHEE, 

Attorney-General. 

COMMON PLEAS JUDGE-ELECTION-COXSTRUCTION OF SECTION 
1532 AS AMENDED 107 0. L., 164. 

The provision of section 1532 G. C., as amended 107 0. L, 164, fixing the dates for 
holding "the next election" for common pleas j11dge in the several counties is not to be in
terpreted as prohibiting an election in any county at a date other than therein fixed if re
quired under Article IV, section 13 of the constitution to fill a vacancy for the remainder 
of the unexpired term of a common pleas judge. 

CoLmm-.::s, Omo, November 28, 1917. 

HoN. EmrET L. SA' AGE, Judge of the Court of Common Pleas, Paulding, Ohio. 

DEAR Sm:-1 have previously acknowledged receipt of your letter of November 
6th requesting my opinion upon the following question which I quote from your letter: 

"At the general election in the fall of 1914, Hon. John S. Snook was 
elected common pleas judge for th~s county, for a term of six years, beginning 
January 1, 1915, as then provided under section 1532 G. C., Page and Adams 
Supp\ement; and was duly qualified and entered upon his duties. 

At the general election in November, 1916, said Snook was elected to 
congress from the fifth district, and in order to accept his new office, he re
signed as such common pleas judge on February 19, 1917. 

On the day of his t;esignation I was appointed by Governor Cox to 
fill the vacancy thus caused, to serve until my successor was duly elected and 
quali.ficd. And I have been serving since said date. 

After my appointment and qualification by an act passed March 21, 
1917, and approved :March 29, 1917, 107 Ohio Laws 164, the legislature re
pealed said section 1532 G. C. and enacted another section which has been given 
the same number, providing additional qualifications for common pleas judges, 
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and providing that the times for the next electi.on of a common pleas judge 
and for the beginning of his term, 'shall he as follows: In Paulding county, 
in I920, one judge, term to begi.n January I, I921.' 

Will it be necessary that a common pleas judge be elected in and for 
Paulding county at the general election in the fall of I9I8, or will my ap
pointment of February I9, I9I7, continue me in said office until January I, 
I921?" 

The act of I9I7 to which you refer, section I532 U. C., was last previously amended 
in I9I4, I04 0. L., 243, and was enacted in its present general form l03 0. L. 673. 
The purpose of this section as enacted in I913 and amended in I9I4 was to adjust 
the common pleas judgeships in the state to the requirements of the amendment of 
article IV, section 3 of the constitution requiring one resident j)ldge of the court of 
common pleas, and such additional resident judge or judges as may be provided by 
law, to be elected in each county of the s_tate by the electors of such county, and the 
schepule _thereof. It fixed the times for the "next election of common pleas judges 
ip the several counti~s and for the beginning of their terms" at dates ranging from 
I914 to I918, inclu'l:ive, izi the even numbered years, and provided for Paulding county 
that one judge should be eiected therein in I9I4, whose term was to begin January 
I, 1915. This is the term for which your predecessor was elected: 

As you say, section I532 was amended in I917 primarily for the purpose of pro
viding additional qualifications for the posiP.on of common pitas judge. In making 
this amendment the leg~lature might well have repealed the entire schedule showing 
when the "next e~ection" shoul4 be had in the severai counties because that part of 
the section, as I have pointed out, was mereiy the legisiati:on ne·cessary to carry into 
effect the change in the constitution, and was in truth in th'e nature of a schedule and 
was a completely executed law when the leg¥>lature acted in 19I7. Art~cle IV, section 
I2, as amended September 3, I912, provides for a term of office of six ye~trs, and section 
I3 of the same article provides as follows: 

"In case the office of any judge shall become v~cant, before the exp.\.ra
tion of the reguiar term for which he was elected, the vacancy shall be filled 
by appointment by the governor, until a successor is elected and qualified; and 
such successor shall be elected for the unexpired term, at the first annual 
election that occurs more than thirty days after the vacancy shall have 
happened." 

So that having fixed the starting point for the ele<ltion of the various county 
common pleas judges by the Iegislation of 1913, and the amendment of 1914, any 
further legislation fixing the time of subsequent elections was wholly unnecessary. 
Indeed, any legislation fixing the time of elections so as to disturb the succession of 
terms fixed by the constitution would be beyond the power of the legislature and 
therefore unconstitutional. So far as Paulding county is concerned the amendment 
of 19I7 but declares the constitutional rule; but if it did not, it would have to yield 
to the constitution; so that given an i,nitial election in Paulping county in I9I4, the 
term then started would have to last until January I, I92I, any attempted amendment 
of the statute by the legislature to the contrary notwithstanding. 

Instead, however, of letting the constitution execute it.self as it does, the legis
lature conceived that it was necessary in amending section I532 to move some of 
the dates previously fixed therein six years forward, so that the statute might speak 
from the date of its enactment and so speaking fix the "next election" in each county. 
As stated, this was wholly unnecessary and in point of fact might be regarded as a 
mere nullity save in so far as it declares what would otherw.i,se be the law. 
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Nothing, however, can be predicated of this legislation other than the intention 
to fix the date for holdin.g what might be termed an election to fill the next succeeding 
term. This I believe to have been the legislative intention. I do not think that 
section 1532 fairly interpreted is open to a construction tlm.t would forbid the holding 
of any election for common pleas judge in Paulding county before the fall of 1920. 
This is because, as I see it, the legislature was considering merely the normal course 
of events and did not have in mind the possibility of filling vacancies: 

But even if we regard section 1532 as an attempt upon the part of the legislature 
to make it impossible to hold an election for the office of common pleas judge in Pauld
ing county before the fall of 1920, or in any other county therein named before any 
of the dates therein mentioned excepting the fall of 1918, the same result is reached; 
for in my opinion the legis,lature was without power to make it impossible to hold 
an election for common pleas judge in a given county until a stated date if in accord
ance with the constitutional provision applicable thereto it should become ncce.ssary 
to fill a vacancy in any judgeship prior to the date so fixed. I have quoted article IV, 
section 13. In connection with thi,s section of the constitution artirle XVII, section 
1 must be considered. By this article it is provided generally that elections for state 
and county officers shall be held in even numbered years. In my opinion the effect 
of the seventeenth amendment to the constitution is to make it impossible to hold 
an election for common pleas judge other than in an even numbered year. Hence, 
the word "annual" in section 13 of article IV is now to be read "biennial" in accord
ance with the controlling purpose of article XVII which ,is to separate elections of 
state and county officers including common pleas judges on one hand from municipal, 
townsh.i,p and school officers on the other hand. 

With this implied amendment, however, section 13 of articlt IV remains in force 
and~~ perfectly self-executing. It has the eiiect in my opinion of making mandatory 
the holding of an election in an even numbered year to fill a vacancy occurring more 
than thirty days prior thereto in the office of common pleas judge in any county. 
Should the legislature attempt to make it impossible to do this by the simple expedient 
of declari,ng that the "next election" for common ple:::s judge in a given county shall 
he held at a date later than that whir.h under the facts in a particulf\r rase wou,ld be 
the date required by the constitution for the election to fill a vacancy, the conflict 
between the legislative will and the will of the people would be plain; for the only 
reasoning upon which the impossibility of filling the vacancy at the time suggested by the 
constitution could be based would be that the act of the legislature in effect prohibited 
any election at a date earlier than that named by it. \Ye would have it then that 
the legis,lature would have attempted to prohibit the doing of a thing which the con
stitution had commanded. Reduced to these terms the problem solves itself. 

There is still another reason, however, for the result. at which I have arrived. 
Section 153::', save in that paragraph thereof now completely exccut:Jd and obsolete 
in which provision is made for the filling of a vacancy oceurring in the office of ,any 
judge of t!1e court of common pleas, in office or elected thereto prior to Janu:ny 1, 
191~, and which was intended to provide f .r a particular class of cases which can 
never again arise, does not deal with the filling of vacanc\es at all. Indeed, the chapter 
providing for the election and quulifiention, etc., of common pleas judges is silent 
respecting the matter of lil).ing vacancies. Section 10 of the General Code makes a 
general provision for fi.lling vacancies in cases not otherwi,sc provided for. This sec
tion, however, docs not apply to the present c::se because article IV, section 13 is 
self-executing and affords complete machinery for filling such ~acancies. But .vhcther 
the case be regarded as covered by section 10 of the General Code or by section 13 
of article IV of the constitutipn, or by both, it is clear that it is not covered nor was 
it intended to be covered by seetion 1532 of the General Code. In other w . .rds, aside 
from the one particular which has been mentioned section 1532 is not to be regarded 
as dealing in any way with the filling of vacancies. Therefore if we find that a pro-
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vision for the filling of vacancies apparently conflicts with section 1532, we must re
gard such provision as shting the exception and section 1532 as embodying the general 
rul~J. This is an application of a familiar pr~nciple. Of course, in the present in
stance, as I have pointed out, even a square connict between article IV, s~ction 13, 
and section 1532 of the Gen~ral Code would have to be resolved in favor of the con
stitutional provision instead of the statute. 

For all these reasons, then, I conclude that under the executive appointment 
referred to by you, you may hold until your successJr is electerl and qualified; and 
that his electipn must take place in November, 1918. Of course when elected and 
qualified such successJr will hold by virtue thereof only until January I, 1921, at 
which time his successor, elected in November, 1920, will take office with a term ex
tending to January I, 1927. 

821. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PERSONS ENGAGED IN BUSINESS OF TAKING DEPOSITS FOR TRANS
MISSION TO FOREIGN COUNTRIES, ETC.-WHEN BOND IS GIVEN
MAY ESTABLISH BRANCH OFFICES-LIABILITY OF SURETY ON 
BOND FOR DEFAULTS OCCURRING AT BRANCH OFFICE. 

When a bond is given by a person engaged in the business of taking deposits for trans-, 
mission to foreign countries and in selling transportation to and from foreign countries 
he may establish offices in as many places as he desires. 

Surely on such bond is liable for defaults occurring at a branch office established after 
bond was given. 

CoLUMBUs, Omo, November 28, 1917. 

RoN. A. V. DoN~HEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-1 am i.n receipt of your communication of recent date wherein you 
ask my opinion as follows: 

"On July 25, 1911, Max Levin, then doing the business of selling steam
ship and railroad tickets for transportation to and from foreign countries 
at No. 3336 1Yoodland Avenue, Cleveland, Ohio, furnished a bond in the 
sum of 55,000.00 as required by section 291 G. C. Thereafter he opened 
up a second place of business in the city of Cleveland. He now advises us 
that his office at No. 3336 Woodland avenue has been closed and he desires 
to open up a branch office in the city of Akron and makes application for 
an additional certificate permitting him to do business at that place. 

The law under which these certificates are issued is so vague that we 
are undecided as to our powers in the matter, i. e., whether the bond given 
at the time he was doing business in Cleveland could be enforced against 
him and his sureties for transactions occurring at a branch office in Sum
mit county. 

We desire an opinion from you advising us whether we may issue this fur
ther certiflca.te to him authorizing him to do business in Akron without fur
nishing an additional 85,000.00 bond. 

For your information we hereto attach the form of bond tmd certificate 
now in use." 
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The provisions of the General Code relating to your inquiry are as follows: 

"Section 290. Xo person, fum or corporation shall engage in selling 
steamship or railroad tickets for transportation to or hom foreign countries, 
or in the business of receiving deposits of money for the pll!"pose of transmit
ting the sal)'le, or the equivalent thereof, to foreign countries, until it has 
0btained from the auditor of state a certificate of compliance with the pro
visions of the two sections next following. The certificate shall be conspicu
ously displayed in the place of business of such person, firm or corporation." 

"Section 291. S1.1ch person, firm or corporation shall make, execute and 
deliver a bond to the state of Ohio in the sum of five thousand dollars, con
ditioned for the faithful holding and transmission of any money, or the equiv
alent thereof, delivered to it for transmission to a foreign country, or con
ditioned for the selling of genuine and valid steamship or railroad tickets for 
tril.'nsportation to or from foreign countries, or both if to be engaged in both 
of such businesses," 

"Section 292. The bond shall be executed by such person, firm or corpora
tion as principal, with at least two good apd sufficient sureties, who shall be 
responsible and owners of real estate within the state. The bond of a surety 
company may be received, if approved, or cash may be accepted in place of 
surety. The bond shall be approved by the auditor of state, and filed in his 
office. Upoh the relation of any party aggrieved, a suit to recover on such 
bond may be brought in a court of competent jurisdiction." 

"Section 293. The auditor of state shall keep a book to be known as a 
'bond book' wherein he shall place in alphabetical order all such bonds re
ceived by ~im, the date of receipt, the name or names of the principals and 
place or places of residence, and place or places for transacting their business, 
the names of the surety upon the bond, and the name of the officer before 
whom the bond was executed or acknowledged. Such record shall be open 
to public inspection. The auditor of state shall collect a fee of five dollars 
for each bontl so fil~l." 

Under the above quoted sections of the General Code a person, firm or corpora
tion desiring to engage in the business of taking deposits for transmission to foreign 
countries or selling transportation to or from foreign count,ries must give a bond. 
Thereupon the auditor of state may issue a certificate to such person, firm or corpo
ration showing that he or it has complied with the law governing such business. These 
sections of the General Code do not limit a person, firm or corporation, so engaged, 
to transact such business at one particular place, but rather the opposite. Section 
293 contemplates that such person, firm or corporation may engage in such business 
in more than one place. This section provides that "the auditor shall keep a book to 
be known as a 'bond book' wherein he shall place" the "place or places for transacting 
their business." 

Section 291 provides that such person "shall make, execute and deliver a bond 
to the state of Ohio in the sum of five thousand dollars." 

Section 293, as above pointed out, contemplates that persons may engage in 
business in more places tb,an one, and if it had been the intention of the legislature 
to compel a person transacting such business to give a bond for each place where he 
conducts such business it would have specifically provided for the same. This was not 
done. The legislature simply said that a person desiring to engage in such business 
must give a bond. 

I am therefore of the opinion that when a person desiring to engage in this busi
ness gives a bond to the auditor of state in the sum of five thousand dollars he is com-
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plying with the law anu may enga[e in said business in as many places within the st..tte 
as he desires. 

In coming to this conclusion I am not unmindful of an opinion rendered by my 
predecessor, Ron. Timothy S. Hog:::.n, found in Vol, I, page 143, Reports of the Attor
ney-General for 1913, wherein he holds: 

''The statute does not require a serarate bond for each place of business 
run by the principal. It does require that the 'certificate shall be conspicuously 
displayed in the place of business of such person, firm or corporation.' 

One bor.d could be m&de to cover two places of business, but if in the 
opinion of the auditor of state a bond of five thousand dollars is not sufficient 
to secure the public, where a person is running two or more places of business, 
he could require a bond for each place of business or require a larger single 
bond. The auditor is not required to issue more than one certificate upon 
one bond, but he may do so." 

I agree with the opinion of Mr. Hogan wherein he holds that the law docs not 
require a separate bond for each place of business run by the prinPipal, but can find 
no authority in In.w to warrant his holding that the auditor of state, if he deems it 
necessary, may require a In.rger bond than five thousand dollars. The statute provides 
that such person, etc., slwJl give bond in the sum of five thousand dollars and does 
not give the auditor any discretion in the matter of fixing the amount of the boml. 
Therefore, I m~:st disagree with the latter part of Mr. Hogan's opinion above quoted. 

Having &rrived at the conclusion that upon the execution and delivery of a bond 
to the state of Ohio in the sum of five thousand dollars a person, firm or corporation 
is entitled to transact business in two or more pbces, it will be necessary here to ex
amine the bond form submitted by you to determine whether or not the surety thereon 
will be liable for transactions occurring at a place subsequently opened by the prin
cipal. 

It is a well recognized principle of lmv that the liability of a surety is never to 
be extended beyond the strict letter of his obligation. The blank form submitted by 
you is ns follows: 

"BOXD 

STATE OF OHIO. 

Know all men by these presents:. 
That we .. ________________________________________________________ - __ _ 
residing at _________________________ ---- __ St ________________ -------- __ 
doing business at _________________ - ______ SL _____ -- ___ ---- __ ----- __ _ 
as principal, and ...... ______________ ~ ___________________________________ _ 

as suret ______ , are hereby held and firmly bound unto the State of Ohio, in 
the just and full sum of Five Thousand Dollars, for the payment whereof well 
and truly to be made, we bind ourselves, and each of us, our heirs, executors, 
administrators, successors and assigns, and each of them firmly by these 
presents. 

The Condition of the Above Obligation is Such, That, whereas, the said 

is engaged in the business of selling steamship or railroad tickets for transporta
tion to or from foreign countries m:d in the business of receiYing deposits 
of money for the purpose of transmitting the same, or the equivalent thereof, 
to foreign countries. 

X ow, The ref ore, If the said ________________________________________ _ 

shall faithfully and honestly hold and transmit any money, ur the equivalent 
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thereof, which shall be deli,·ered to ________ for transport~tion to a foreign 
country, or if such steam~<hip or railroad tickets for transportation to or from 
foreign countries l'O sold or offered for sale by ___________________________ _ 
shall be genuine and valid, or iL ______________________________________ . 

Ehall f~ithfully ar:d hor.estly perform both such obligations, if engaged in 
both buEir.effCs, then this cbligation shall be void, otherwise to be and re
main in full force and-effect. 

Witness our hands and seals this __________ day oL ___________ , 19L. 

_____________ ~ ___________________________________ (L. S.) 

-------------------------------------------------n .. s.) 
_________________________________________________ (L. S.) 
_________________________________________________ (L. S.) 
_________________________________________________ (L. S.) 
_________________________________________________ (L. S.) 

The State of Ohio, \ 
C J

ss. 
--··- ______ ounty 

Sworn to and subscribed before me, a ____________________________ in 
and for the county aforesaid, this ________ da.y of_ _________________ , 19L. 

Although the above bond form has a space for the name of the principal's i,Jace 
of business (and I presume in the bond furnished by :\Ir. Levin he has named 3336 
Woodland avenue, Cleveland, Ohio, as his place of business), the condition of the bond 
makes no mmtion of the place where the principal is to transact his business ar.d docs 
not limit his business to any particular place. The statement at the beginning of 
the bond that the principal is engaged in business at a certain place has no effect what
ever on the condition in said oond. It is merely descriptive of the person for whom 
the surety is signing. 

In the case of Kellog~?:, et al. v. Farquhar, et al., 8 N. Y. Supp., 208, the defen
dant became surety for an agent who engaged to sell goods for plaintiff. The bond 
recited that the agent was to sell goods in the territory of X cw York and Brooklyn. 
A letter from the principal to plaintiff, enclosing the bond, stated that the latter was 
to sell no goods that would conHicL" ith the principal's trade in Xew York and Brook
lyn or Jersey City, or in competition with him, and the principal agreed to handle 
no other goods but plaintiff's. Held: "There is nothing in the agreement which 
restricted the sales made by Farquhar to any locality whatever. In the absence of 
a positive restriction thereon the surety is not in any position to interpose the objection 
now, that his obligation was not to answer generally for the fp.i)ure of Farquhar to 
pay for the several shipments at ninety days." 

Applying the rules of law laid clown in the above case to the fads presented in 
your inquiry I am led to the conclusion that the surety on the bond furnished by :\Ir. 
Levin to the state of Ohio is liable for any default of the prineirml occurring at !l.ny 
place of business he may see fit to est:.:.bli~h within this state. The bond in this case, 
as in the case above cited, docs not limit the business to any particular pb.ce. There
fore the surety on this bond is liable generally for ~ny default of the principal. 

The case of Helt v. ".hittier, 31 0. S. 475, althouph not ex~rtly in point on tl:e 
proposition here submitted, lays dvwn a rule which I think can well be applied to 
this case. The court therein held: 

"Suit mr.y be maintained agaim't a surety, when his liability is shown 
to be within the terms of his agreement; and the contract must be construed 
in connection with the statutes, if any, relating to the same matter." 
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The statutes applicable to the subject matter here, as above pointed out, give 
the principal the right, upon furnishing a bond, to engage in said business at as many 
places as he may see fit. Therefore, construing the contract of suretyship in the 
present case in connection with the above statutes, according to the rule laid down 
in the case just quoted we must come to the conclusion that the contract was made 
to cover any default of the principal occurring while engaged in such business within 
this state regardless of the place where the default occurs. 

Therefore, answering your question specifically, I advise you that there is no 
authority in law by which you may require Mr. Levin to fmnish an additional bond 
of five thousand dollars to establish a branch office in another city and that the bond 
given at the time he was doing business in the city of Cleveland can be enforced against 
him and his sureties for any default occurring in the transaction of his business in 
another county. 

822. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-SALE OF STATE LANDS-IN CLEVELAND TO C. H. GALE. 

CoLmmus, Omo, November 30, 1917. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columb1ls Ohio. 
DEAR Sm:-1 have your communication of November 24, 1917, in which you 

enclose a record of proceedings leading up to the sale of certain state lands located 
in the city of Cleveland, Ohio, to C. H. Gale, for the sum of $4,320.00. 

The proceedings relative to the sale and the sale of said lifnds to C. H. Gale are 
made under and by virtue of a special act of the general assembly found in 107 0. L. 
620. This act gives the superintendent of public works the authority to sell the lands 
set out in the record of proceedings, to C. H. Gale, at private sale, at the appraised 
value thereof, and in fixing the appraised value the fact that it is now encumbered 
by a lease to C. H. Gale is not to be taken into consideration. 

I have carefully examined said record of proceedings which lead up to the sale 
of this property and find the same correct in form and in conformity to the provisions 
of said act. I note that you have appraised the same at $4,320.00, which sum is 
satisfactory to me. I have therefore endorsed my approval upon the said proceed
ings and am forwarding the same to the Governor of Ohio for his consideration. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera I. 
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823. 

COXSTABLE, ETC.-POLICE CHIEF, ETC.-FEES-8TATE CASES BE
FORE MAYOR, ETC. 

A constable, chief of police, marshal or other court officer is entitled to the same fees 
for services in pursuing or arresting a defendant,, and in subpoenaing the witnesses in 
tJwse stale cases enumerated in section 13423 brought before the justice of the peace, police 
judge or mayor, as the sheriff receives in criminal cases in the court of common pleas. 

CoLmrBus, Omo, December 3, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLE:.IEN:-I have your letter of November 14, 1917, as follows: 

"On September 19, 1917, this deparfu:tent issued ci,rcular No. 347, calling 
attention to the decil>fon of Middl~on, Walters and Sayre, judges of the 
fourth district, sitt~ng by designation, in the place of Grant, Carpenter and 
Leighley, judges of the ei,ghth district, in the case of Edmund B. Haserodt, 
Clerk of Court of Common Pleas, etc., et al., Plaintiff in Error, v. The State 
of Ohio, ex rei., E. R. Wilson, City Solicitor, ~tc., Defendant13 t,n Error, in 
which the court held that because of the uncertainty and indefiniteness of 
the ·sections of the General Code, purporting to p~rmit fees to be taxed for 
chiefs of police in state criminal cases, that no fees could be taxed ~,n police 
courts. Because of the same defect in sections 4387 and 4534, General 
Code, the bureau held that there could be no fees legally taxed for marshals 
or chiefs of police in mayors' courts in state criminal cases. The bmeau 
is of the opinion that the court's decision and the bureau's attitude is correct 
as to ordinary state criminal cases, but we wish to call your attention to the 
provisions of se'!t~on 13436, General Code, whi·ch reads as follows': 

'In pursuing or arresting a defendant, and in subpoenaing the witnesses 
in such prosecutions, the constable, chief of police, marshal, or other court 
officer shall have like jurisdiction an·d power as the sheriff in criminal cases in the 
common pleas court, and he shall receive like fees therefor.' 

If the words 'such prosecutions' as used in th~s section have reference 
to any of the offenses enumerated in section 13423, General Code, we are 
of the opinion that marshals and chiefs of polipe can have legally taxed for 
them sheriff's fees for the two classes of service mentioned in s.ection 13436, 
General Code, vi:r..: 'For pursuing or arresting a defend~nt and in subpoenaing 
the witnesses.' 

We respectfully address this lett,er to you for the purpose of calling 
your attention to certain kinds of state criminal cases in which we believe 
that chiefs of police and marshals have their fees definitely f:xed for the par
ticular Rervices mentioned, and we would like to have your opinion as to the 
correctness ·of our view in this matter. 

We refer you to opinion of Attorney-General Hogan to be found in the 
annual reports of attorne}'-general for 1912, Vol. 1, page 258.'' 

Section 13423, as amended in 103 0. L., 1539, reads: 

"Justices of the peace, police judges and mayors of cities and villages 
shall have jurisdiction, within their respective counties, in all cases of violation 
of any law relating to: 
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1. Adulteration or deception in the sale of dairy products and other 
food, drink, drugs and medicines. 

2. The prevention of cruelty to animals and children. 
3. The abandonment, nonsupport or ill treatment of a child by its 

parent. 
4.. The abandonment or ill treatment of a child under sixteen years 

of age by its guardian. 
5. The employment of a chil:d under ·fourteen years of age in public 

exhibitions or vocations injurious to health, life or morals, or which cause 
or permit it to aluffer unneces'sary physicdl or mental pain. 

6. The regulation, ,-estrict~on or prohibition of the employment of 
m,inoJ;_~. 

7. The torturing, unlawfully punishing, ill treating, or depriving any
one of necessary food, clothing or shelter. 

8. The selling, giving away or furnishing of intoxicating liquors as a 
beverage, or keeping a place where such liquor i.s sold, given away or fur
nished, in violati,on of any law prohibiting such acts ~ithin the limits of a 
township and without the ltrnits of a municipal corporation. 

9. The shipping, selfing, using, permitting the use of, branding or hav-
ing unlawful quantities of illuminating oil for or in a mine. 

io. The sale, shipment or adulteration of commerci_al feed stuffs. 
11. The use of dust creating machinery in workshops and factories. 
12. The conducting of a pharmacy, or retail drug or chemical store, or 

the dispmsing or selling of drugs, chemicals, poisons or pharmaceutical prep
arations therein. 

13. The failure to place and keep in a sanitary condition a bakery, con
fectionery, creamery, dairy, dairy barn, milk depot, laboratory, hotel, res
taurant, eatipg house, packing house, slaughter house, ice cream factory, 
or place where a food product is manufactured, packed, stored, deposited, 
collected, prepared, produced or sold for any purpose. 

14. vffenses for violation of laws in relation to inspection of steam 
boi~ers, and of laws licensing steum engineers and boiler operators. 

15. The prevention of short weighing and measuring and all viola-· 
tions of the weights and measures laws." 

Section 13436 G. C. reads: 

"In pursuing or arresting a defendant and in subpoenaing the witnesses 
in such prosecutions, the constable, chief of police, marshal, or other court 
officer shall have like jurisdiction and power as the sheriff in criminal cases in 
the common pleas court, and he shall receive like fees therefor." 

The provisiors now contail'ed in section 13423 and 13432 to 13440 were originally 
found in section 3718-a of the Revised Stat.utes. On ::\Ia.y 10, 1902, an act wa.s passed 
entitled "An act to amend section 3718-a of the Revised Statutes of Ohio, 95 0. L. 
page 517, which rer,d in part: 

"Section 1. That section 3718-a of the Revised Statutes of Ohio be 
amended so as to read as follows: 

"Section 3718-a. Any justice of the peace, police judge, or mayor of 
any city or village, shall each have jurisdiction within his county, in all cases 
of viola.tion of the laws to prevent the adulteration of food and drink, the 
adulteration or deception in the salr of dairy products, or any other foods, 
and drugs a.nd medicines, and any violation of the law for the prevention 
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of cruelty to animals or children, or under section 3140-2, 4364-24, 4364-25, 
6984, 6984a of the Revised Statutes of Ohio. In any such prosecution where 
imprisonment may be a part of the punishment, if a trial by jury be not 
waived, the said justice of the peace shaii, not. less than three nor more than 
five days before the time fixed for trial, certify to the. clerk of the court 
of common pleas of his county that such prosecution is pending befOJe him. 
Thereupon said clerk shall proceed to draw, in the presence of representa
.tives of both parties, from the jury wheel or box containing the names of 
persons selected to serve as petit jurors in the court of common pleas in 
said county, twenty ballots or names, whfch shall be drawn and counted 
in the same manner as for jurors in said court of common pleas. * * " 

In all cases prosecuted under the provisions of this act, no costs shan 
be required to be advanced or be secured by any person or persons author
ized under the Jaw to prosecute such cases.: and if the defendant be acquitted 
or discharged from custody, by none or otherwise, or if he be convicted and 
committed in default of paying fine and costs, all costs of such case shall 
be certified by said justice of the peace under oath to the county auditor, 
who, after correcting any errors in the same, shall issue a ,\·arrant on the 
county treasury, in favor of the person or persons to whom such costs and 
fees shall be paid. * * * 

In pursuing or arresting any defendant and in subpoenaing the witnesses, 
the jurisdiction and powers of the constable or other court officer acting 
in such capacity, in all such cases, shall be the same as that of the sheriff 
of the county in criminal cases in the common pleas court and he shan re
ceive the same fees therefor as are allowed said sheriff. Jurors in all such 
cases and witnesses subpoenaed in all such cases shall be entitled ·to like 
mileage and fees as are allowed in criminal cases in the court of common 
pleas, and in all other respects, in so far as the same may be applicable, the 
procedure provided for in criminal cases in the common pleas court not other
wise inconsistent herewith, shall be followed. * * *" 

The codification commission carried into section 13423 G. C. the various offenses 
which were enumerated in the first paragraph of section 3718a Revised Statutes, 
and into section 13436 G. C. that part of section 3718a R. S. relating to jurisdiction, 
powers and fees of constables and chiefs of police, marshals or other court officers, 
in such prosecutions. 

It is clear from a reading of section 3718a that the provision now contained in 
section 13436 G. C. clearly referred, in the Revised Statutes, to the eases enumerated 
in the first paragraph of section 3i18a R. S., which aJe now found in section 13423 
G. C. \Vhile section 3718a R. S. has been subdivided into several sections of· the 
General Code, some of which have been placed in separate chaptCis, yet there is nothing 
to show any intent to affect the relation of the provisions of the various sections. I 
am convinced, therefore, that the provisions of section 13436 G. C. apply to all the 
cases enumerated in seetion 13423 of the General Code. This conclusion is the same 
as that reached by former attorney-general in an opinion rendered to your bureau 
and found in Annual Report of the Attorney-General for 1912, Vol. 1, page 258, to 
which you call my attention. Mr Hogan held: 

"From the arrangement of the statutes before their codification, the 
intent is clear that the words 'such prosecution,' as they appear in section 
13436 General Code, making fees of constables, chiefs of police and marshals 
similar to those of sheriff's fees in criminal cases * * * refer to all cases 
coming under the jurisdiction of justice of the peace, police judges and mayors, 
as enumerated in section 13423 General Code." 

8-Yol. Ill-A. G. 



2210 OPINIONS 

In the opinion of the court of appeals, to which you refer (Haserodt v. State, 
decided in the court of appeals on :\lay 8 1917, Ohio Law Bulletin Aug. 20, 1917, 
page 266) the court held that the chief of police was not entitled to any fees for services 
rendered in state cases in the police court because the provisions of section 4581 G. C, 
concerning such fees, were too indefinite. This section provided: 

"Other fees in the police court shall be the same in state cases as are 
allowed in the probate court, or before justices of the peace, in like cases, 
and in cases for violation of ordinances such fees as the council, by ordinance 
prescribes, not exceeding the fees for like services in shte cases." 

The court was of the opinion that in effect this section attempted to provide 
that the fees of a chief of police should be the ·same as those of a sheriff or constable 
in the probate court or before justices of the peace. This provision the court thought 
too indefinite and therefore held that no fees could be collected by the chief of police. 

It will be noted that section 13436 General Code, above quoted, provides: 

"The constable, chief of police, marshal or other court officer shall have 
like jurisdiction and power as the sheriff in criminal cases in the· common 
pleas court, !>nd he sh~ll receive like fees therefor." 

It will be seen at once that this provision of the statute, allowing the constable, 
chief of police, marshal and other court officers, fees in the state cases enumerated 
in section 13423, when tried before the justice of the peace, police judge and mayors 
of cities and villages, is not open to the objection found by the court in the c~se of 
Haserodt v. State, supra, since the provision of section 13436 is definite and certain 
in that the fees there allowed are to be the same as received by the sheriff in criminal 
cases in the common pleas court. The court in the Haserodt case did not consider 
this statute. 

From a consideration of the above sections I am of the opinion that the constable, 
chief of police, marshal or other court officer is entitled to the same fees as the sheriff 
in criminal cases in the common pleas court .for services rendered before a justice of 
the peace, police judge or mayor of a city or village, in pursuing or arresting a defendant 
and in subpoenain~ the witnesses in all the fifteen classes of state cases enumerated. 

Very truly yours, 
JosEPN McGHEE, 

Attorney-Gener Jl. 
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824. 

:MUNICIPAL BONDS-WHEN ALLOWANCE :MADE TO BOND FIRM FOR 
ATTOR:I'."'EY FEES, ETC., WITH INTENT TO CIRCUMVENT THE LAW 
AND EFFECT A SALE OF SUCH BONDS AT LESS THAN PAR AND 
ACCRUED INTEREST-RECOVERY :l\IAY BE HAD AGAI.NST SAID 
BOND FIRM. 

Where a bond firm has offered at least par and accrued interest to date of delivery for 
a particular municipal bond issue and is the highest bidder, and its offer hcs been ;;ccepted 
by said municipality :md said firm ha.~ paid for said bonds in accord.Jnce with its bid, but 
it was understood by saVl bond firm and by the officers of said municipality who Jwd ch:;orge 
of sJid sale, thot, indirectly, said bond finn was to receive a rebate through the payment 
of a certain amount to said firm for attorney fees and for other fees for effecting the sale 
of said bands to itself arul an exorbitant price for furnishing the printed boruls, and that 
the allowances for said attorney fees and said other fees for making the sale and of sC'id 
exorbitant price for printing the boruls were only a subterfuge and were made by s:tid mu
nicipal officers and accepted by said bond firm with the plain purpose and intent of cir
cumventing the law and ~fleeting a sale of the bonds for less than par and accrued interest. 

HELD: That findings for recovery should be made against said bond firm for 
said allowances that have been mude nd received by it for said attorney fees and for said 
fees in making sale of said bonds to itself, and for the difference between the exorbitant price 
paid for the printing of said bands and the reasonable market price of having them printed 
and furnished, since said amounts have been expended out of the public funds without 
authori;ation of low. 

CoLUMBUs, Omo, December 3. 1917. 

Bureau of Inspection and Supervision of Public Offu:es, Columbus, Ohio. 

GENTLEMEN:-! have your communication submitting for my opinion the fol
lowing matter: 

"In view of the laws providing that municipal bonds cannot be sold for 
less than par and apcrued interest, together with section 2295-3 G. C., providing 
for the transcript which must be furnished bidders, and opinions of the attor
ney-general that the municipality may not pay any other fees for preparing 
such transcripts nor for passing upon the legality of such bonds, we have 
found in our work that a certain bond firm of this state has been purchasing 
bonds from small municipalities and has induced the officers of such munici
palities to allow them a discount upon the par value of such bonds and to 
pay them attorneys' fees and other fees for passing upon the legality of the 
bonds, and has charged exorbitant prices for furnishing printed bonds, which 
could be purchased at a very moderate price, with the plain purpose and 
intent of circumventing the law and thus obtaining the bonds for less than 
par and accrued interest. We have made a number of findings for recovery 
against this firm in cases of this nature, but it seems to have no effect upon 
their procedure. 

Question: Can any :14!tion be taken by this department against such 
firm for such procedure?" 

In addition to the facts contained in your request your Mr. Blau has advised me 
verbally that the bond firm in question in bidding for said particular bond issues has 
offered at least par with accrued interest to date of delivery, as the law provides, and 
that said offers have been accepted by the various municipal councils issuing said 



2212 OPINIONS 

bonds and said firm has paid for said bonds in accordance with its bid; but that it 
was understood by said bond firm and by the officers of said municipalities who were 
selling the bonds, that, indirectly, said bond firm was to receive a rebate through the 
payment of certain amounts to said firm by said municipalities for the fees of attor
neys who were to pass upon the legality of the bond proceedings and of certain amounts 
for other fees for effecting the sale for said municipalities, which said allowances for 
attorney fees and for other fees were only a subterfuge, but were made by said munici
pal officers and accepted by said bond firm with the plain purpose and intent of cir
cumventing the law and thus, in effect, amounting to a sale of the bonds for less than 
par and accrued interest. 

Under date of l\Iay 2, 1912, one of my predecessors, Ron. Timothy S. Hogan, in 
an opinion found in Volume I of the Annual Report of the Attorney-General for the 
year 1912, at page 249, considered the following question contained in one of your 
requests: 

"1. In the issuance and sale of bonds by a city, is it a legal expense of 
the municipality to furnish the purchaser a transcript of the proceedings 

-leading up to the sale of the bonds?" 

At page 250 in said opinion it is said: 

"The statutes concerning the issue and sale of bonds for municipal 
street improvements, and the duties of the various city officers in relation 
thereto, do not diclose that the bond buyer is entitled, as a matter of right, 
to receive, without payment therefor, a. copy of such transcript, or that any 
officer or department of the city government is in duty bound to furnish the 
same and receive compensation therefor from the city treasury in addition 
to his regular salary. The successful bidder at a bond sale takes the bonds at 
his own risk, and if he deems it necessary to have a transcript of the proceed
ings, in order to determine their validity, the expense thereof must be borne by 
himself. 

I conclude, therefore, in answer to your first question, that it is not a 
legal expensP. chargeable against a city, to furnish a transcript to the pur
chaser of municipal bonds." 

It was evidently considered by the legislature that the conclusion reached in this 
opinion that a municipality was not authorized at its own expense to furnish a tran
script of the proceedings of a bond issue to the purchaser of said bonds, was correct, 
since in the following year, in 103 Ohio Laws, page 179, it provided, in what is now 
section 2295-3 General Code, that a certified transcript of the proceedings of a bond 
issue should be furnished by the proper officers of the municipality to the successful 
bidder. Said section reads as follows: 

"Section 2295-3. That it shall be the duty of the clerk, or other officer 
having charge of the minutes of the council of any municipal corporation, 
board of county commissioners, board of education, township trustees, or 
other district or political subdivisions of this state, that now has or may 
hereafter have, the power to issue bonds, to furnish to the successful bidder 
for said bonds, a true transcript certified by him of all ordinances, resolutions, 
notices, and other proceedings had with reference to the issuance of said 
bonds, including a statement of the character of the meetings at which said 
proceedings were had, the number of members present, and such other in
formation from the records as may be necessary to determine the regularity 
and validity of the issuance of said bonds; that it shall be the duty of the 
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auditor or other officer, having charge of the accounts of said corporation 
or political subdivision, to attuch thereto a true and correct statement certified 
by him of the indebtedness, und, of the amount of the tax duplicate thereof, 
and such other information as will show whether or not said bond issue is 
within any debt or tax limitation imposed by law." 

Under date of :\larch 9, 1914, my said predecessor, ::\Ir. Hogan, in an opinion ad
dressed to Hon. L. C. Brodbeck, city solicitor of St. ::\Iarys, Ohio, (found in Annual 
Report of the Attorney-General for the year 1914, Volume J, page 338) considered 
the question of the authority of a municipdity to reimburse a successful bond bidder 
for fees paid out by it to attorneys for services rendered in passing upon the validity 
of the particular bond issue. In conduding this opinion :\Jr. Hogan said: 

"Xowhere in the statute is the municipality given any authority to 
reimburse the bidders for fees paid to attorneys by them in passing upon 
the validity of the bonds, and this department has frequently held that this may 
not be done. Accordingly, it is my opinion that the city of St. Marys is with
out authority to pay the sum of two hundred and sixty dollars to Spitzer-Rorick 
fv Company for the Eervices rendered by the attorneys to whom they submitted 
transcript of the proceedings in connection with the issue and sale of the 
bonds." 

It is noted" ther, that this department has held heretofore that there was no au
thority on the part of a municipality, prior to the enactment of the enabling act by 
the legislature, to expend public funds for the purpose of furnishing to the successful 
bidder for a municipal bond issue, a transcript of the proceedings in connection there
with, and that there is no authority to appropriate public funds and pay them out to a 
successful bidder to reimburse him for expenses that he has been put to in employing 
attorneys to pass upon the validity of proceedings in regard to said bond issue . 

. These conclusions were reached on statements of facts in which there was no 
showing of bad faith or intPnt to violate the provisions of l:J.w, which require that 
public bonds shall not be sold for less than par with accrued interest. However, 
in the case that you present you state there was a plain intent to circumvent the law 
and that the allowance of mid sums for attorney fees was only a subterfuge and was 
not in reality for that particular Eervice. As to the amounts that were paid to said 
bond firm for effectirg a fale to itfelf, it is clear on the face that the payment for this 
particular purpow wn.s a plain intent to violate the provisions of the statute and would 
amount to fraud per se. 

1 am aware thD.t the supreme court of TenneEsee, in the case of Miller et al. v. 
Park City et al., 150 S. W., 90, has held in the first branch of the ~yllabus as follows: 

"1. The prohibition, under Priv. Acts, 1911, c. 127, against sale of 
funding and street improvement bonds of Park City at less than par, was not 
violated by a sale of 825,000 bonds at. their par value and accrued interest 
to the date of delivery, though an allowance of S1,000 for attorney's fees and 
other expenses incident to the sale, such as printing, lithographing the bonds, 
postage, etc., was made to the purchaser; it not appearing that the allowance 
was a subterfuge to cover an unlawful sale." 

The court in reaching its conclusion in the above mentioned case considered that 
the particular municipality had implied power to use all reasonable means and incur 
all proper and necessary expenses to effectuate a sale. However, I do not believe 
that the view of the law as taken by the Tennessee supreme court, that a municipal-
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ity has implied power to expend public funds for reimbursing the bond purchaser 
for expenses incurred by it in paying its own attorneys for services rendered in passing 
on the bond issue proceeding, would be good law in Ohio, since it would amount to 
the expenditure of public funds for a private purpose. 

However, in regard to a case where there is bad faith, as in the one referred to by 
you, the court in the above case said: (Page 92.) 

"It is needless to say that if charges of this kind (attorney's fees, etc.) 
are sought to be made the cover for an actual sale at less than par, or if they 
are grossly unreasonable and attended by marks of bad faith, the court would 
not hesitate to declare such transaction fraudulent and void." 

You also state in your communication that the amounts paid for the printing 
of said bonds by said municipalities to said bond firm were for grossly exorbitant prices 
and that sa~e were allowed by the officials in bad faith and with the intent thereby 
to sell the bonds in reality for less than par. Such transactions, then, as far as prmting 
of said bonds is concerned are tainted with fraud and show bad faith on the part of 
both the officials and the bond firm. 

Section 286, Geneml Code, as amended 103 Ohio Laws, 506, authorizes you to 
make an examination of the affairs of a municipality, and provides that if your re
port shows that any public money has been illegally expended the city solicitor of 
a city shall institute, and the mayor of a village shall cause to be instituted, a civil 
action in the name of the political subdivision or taxing district to which said public 
money is due for the recovery of same, and shall prosecute, or cause to be prosecuted, 
the same to final determination. The mayor of a village is authorized in this section 
to employ counsel, and the village is obligated to pay same, even if the council refuses 
to appropriate money or levy funds therefor. 

I therefore advise you that it is my opinion, on the facts as presented by you, that 
findings should be made against said bond firm for said public funds that have been 
illegally expended and received by said bond firm for said attorney's fees and for said 
fees in making sale of said bonds to itself, and for the difference between the exor
bitant price paid for the printing of said bonds and the reasonable market price of 
having them printed and furnished 

825. 

Very truly yours, 
JosEPH McGHEF., 

Attorney-General. 

COUNTY CO~il\1ISSIONERS-MAY NOT EMPLOY INSPECTORS TO 
ASSIST COUNTY SURVEYOR. 

Under section 2411 G. C. the county commissioners can not employ inspectors to 
assist the county surveyor in the work of his office, the regular office force of the county 
surveyor being prouided for by sections 2787 and 2788 G. C. (107 0. L., 70). 

CoLuMBUs, Omo, December 3, 1917. 

RoN. JoHN L. CABLE, Prosecuting Attorney, Lima, Ohio. 

DEAR Sm:-I have your communication of October 27, 1917, asking me to place 
a construction upon section 2411 G. C., relative to the matter therein set out, as fol 
lows: 
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"The local surveyor, on account of the amount of work to be performed, 
namely, an extraordinary amount of road construction, has need of additional 
inspectors than those appointed by him by virtue of section 2788, General 
Code. 

Kindly advise if in your opinion, section 2411 G. C. permits the county 
commissioners, upon the written request of the county B'Jrveyor, when, on 
acount of the amount of work to be performed, such board deems it necessary 
they may employ inspectors without first employing a competent engineer? 

In event the court refuses an additional allowance to a surveyor, under 
section 2787, would the commissioners then have a right to employ inspectors 
without first employing an engineer?" 

It will be necessary for me to note the provisions of three sections of the General 
Code. One of course is section 2411 G. C., which reads as follows: 

"Section 2411. When the services of an engineer are required with 
respect to roads, turnpikes, ditches or bridges, or with respect to any other 
matter, and when, on account of the amount of work to be performed, the 
board deems it necessary, upon the written request of the county surveyor, 
the board may employ a competent engineer and as many assistant engineers, 
rodmen and inspectors as may ·be needed, and shall furnish suitable offices, 
necessary books, stationery, instruments and implements for the proper per
formance of the duties imposed on them by such board." 

Another is section 2787 G. C. (107 0. L. 70), which reads in part as follows: 

"Section 2787. On or before the first Monday of June of each year, the 
county surveyor sht-.11 file with the commissioners of such county a statement 
of the number of all necessary assistants, deputies, draftsmen, inspectors, 
clerks or employes in his office for the year beginning on the first :Monday 
of September next succeeding and their aggregate compensation. The county 
commissioners shall examine such statement and, after making such alterations 
therein as are just and reasonable, fix an aggregate compensation to be e.~
pended therefor for such year. Provided, however, that if at any time any 
county surveyor requires an additional allowance in order to carry on the 
business of his office, such county surveyor may make application to ·a judge 
of the court of common pleas of the county wherein such county surveyor 
was elected; and thereupon such judge shall hear said application, t nd if 
upon hearing the same said judge shall find that such necessity exists he may 
allow such a sum of money as he deems necessary to pay the salaries of such 
assistants, deputies, draughtsmen, inspectors, clerks or other employ<>s aA 
may be required. * * *" 

And section 2788 G. C. (107 0. L. 70) reads in part as follows: 

"Section 2788. The county surveyor shall appoint such assisstants, 
deputies, draughtsmen, inspectors, clerks or employes as he deems neces
sary for the proper performance of the duties of his office, and fix their com
pensation, but compensation shall not exceed in the aggregate the amount 
fixed therefor by the county commissioners or allowed by a judge of the 
court of common pleas of the county. After being so fixed such compensa
tion shall be paid to such persons in monthly installment{> from the general 
fund of the county upon the warrant of the county auditor. * * *" 
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Section 2787 G. C. provides that on or before the first Monday of June of each 
year the county surveyor must file with the commissioners of the county a statement 
setting forth the number of all necessary assistants, deputies, draughtsmen, inspectors, 
clerks or employes in his office for the year beginning on the first Monday of September 
next succeeding and their aggregate compensation. Then the county commissioners, 
upon this statement being filed, shall fix an aggregate sum, within which sum the 
county surveyor must keep, in the appointments he makes for the year beginning on 
the first Monday of September. 

Section 2788 G. C., above quoted, provides that the county surveyor shall appoint 
such assistants, deputies, draughtsmen, inspectors, elerks or employes as he deems 
necessary for the proper performance of the duties of his office, but the compensation 
paid to these employes must not exceed in the aggregate the amount fixed by the 
county commissioners. 

The third provision to be noted is that if the county surveyor at any time re
quires an additional allowance in order to carry on the busiuess of his office, then he 
·may make application to a judge of the court of common plelts of his county for an 
additional ·allowance, and if the iu.dge finds the necessity to exist, he may allow such 
additional sum as he deems necessary. 

These two sections were evidently meant to take care of all the regular office 
help of the county surveyor. His application to the county commissioners so states. 
The amount fi!Ked by the county commissioners i~ fixed with this end in view, and the 
only exception that is made is the one that the court may grant an additional allowance 
for assistants to the county surveyor. 

Section 2411 G. C. merely holds that when, on account of the amount of work 
to be performed, the board of county commissioners deems it necessary, upon the 
written req\.lest of the county surveyor, it may employ a competent engineer and as 
many assistant engineers, rodmen and inspectors as may be needed to perform the duties 
imposed upon them by such board of county commissioners. 

Under section 2411 G. C. the assistants employed are not really assistants to the 
county surveyor at all, but they are assistants to the engineer employed under section 
2411. They are not employes of the county surveyor in any sense, but employes 
of the county commissioners. 

In an opieion rendered August 7, 1917 (No. 500) to Hon. Robert P. Duncan 
prosecuting attorney, Columbus, Ohio, I held as follows: 

"The engineer is employed for some specific matter or duty in reference 
to roads, turnpikes, ditches or bridges. He is employed for some particular 
work on account of the inability of the county surveyor to perform the same 
due to the amount of work which he already has on hand to perform. Further, 
the county surveyor must niake a written request for askistants. The en
gineer so selepted upon the request of the county )>hrveyor has certain duties 
imposed upon him, as is evidenced by the latter part of the section, which 
provides that he shall be furnished with suitable offices, necessary books, 
stationery, instruments and implements for the proper performance of the 
duties imposed on him by auch board of county commissioners. 

In other ·words, he is the employe of the county commissioners at the 
request of the county surveyor to perform some certain specific duties. He 
is a sort of assistant to the county sun·eyor, selected not by the cou11ty sur
veyor but by the county commissioners." 

Further along in said opinion I held as follows: 

"In my opinion section 2411 General Code was enacted for the purpose 
merely of taking care of an emergency. For all the ordinary help which the 
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county surveyor needs he himself appoints assistants and deputies, but when 
an emergency arises for which his ordinary office help is not sufficient, the 
county commissioners may, upon the request of the county surveyor, appoint 
assistants to take care of the emergency. Hence the engineer and the assis
tants provided for in section 2411 General Code are practically assistants 
to the county surveyor selected not by himself under section 2788 General 
Code, but by the county commissioners." 

That is, in my opinion section 2411 G. C. was not intended to cover the general 
office help of the county surveyor, but merely to take care of an emergency which 
might exist at any particular time in reference to the work which the county surveyor 
had to do. 

Hence answering your question specifically, it is my opinion that section 2411 
would not permit the county commissioners to employ additional inspectors to assist 
the county surveyor in the work he has to do, but that inspectors provided for in section 
2411 G. C. are to be assistants in the performance of some particular work which the 
eounty surveyor found it impossible for him to do. My view is that this would hold 
even in a case where the court would refuse to allow additional compensation under 
section 2787 G. C. 

826. 

Very truly yours, 
JosErH McGHEE, 

Attorney-General. 

APPROVAL-BOXD ISSUE-BOARD OF EDUCATION OF LIBERTY UNION 
VILLAGE SCHOOL DISTRICT. 

CoLUMBus, Omo, December 3, HH7. 

Industrial Commission of Ohio, Col·umbus, Ohio. 
GENTLEMEN:-

"IN RE:-Bond issue of Liberty union village school district, in the 
sum of 860,000.00, for the purpose of purchasing a site for erecting, con
structing and equipping school building for elementary grades and high 
school in said school district. " 

I have carefully examined the transcript of the proceedings of the board of educa
tion of Liberty union village school district relating to the above bond issue, and find 
said proceedings to be in conformity to the provisions of the General Code of Ohio 
relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering .said issue 
according to the bond form submitted will, when signed by the proper officers and de
livered, constitute valid and binding obligations of said school district. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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827. 

TOWNSHIP TAX-ROAD I.MPROVEMENT-WHERE SAME SHOULD BE 
PAID * * * TOWNSHIP TREASURER-FEES * * * C0:\1PEN
SATION-LIMITATION. 

Where o township tax has been leuied by the county commissioners to cover the town
ship's share of the cost of the construction or improvement of a county road, such money 
should be collected and paid into the county treasury to meet the bonded indebtedness as
sumed by the county. No fees can be paid the township treasurer for paying this money 
over to the county treasurer, even though such money has, in some manner, gotten into 
the township treasury and been paid by the township treasurer over to the county treasurer 
upon the order of the township trustees. 

Where the township trustees leuied a tax under the Cass highway act to pay the town
ship's proportion of the cost of the improvement of an inter-county highway, such money 
was rightfully paid into the township treasury and then paid out of the township treasury 
into the county treasury upon the order of the township trustees, and in such case the town
ship treasurer was entitled to the two per cent. allowed him in section 3318 General Code. 

The limitation on the township treasurer's compensation, foun~ in section 3318, as 
amended in 107 0. L. 651, apply to the payment of such moneys raised by a lax levy under 
the Cass highway act only since the amendment of the section has become effective. 

CoLUMBus, Omo, December 3, 1917. 

RoN. BENTON G. HAY, Prosecuting Attorney, Wooster, Ohio. 

DEAR Sm:-I have your letter of October 12, 1917, as follows: 

"Section 3318 G. C. provides in part that 'the treasurer shall be allowed 
and may retain as his fees for receiving, safe keeping and paying out moneys 
belonging to the township treasury, two per cent. of all moneys paid out 
by him upon the order of the township trustees.' 

"Is the township treasurer entitled to any fees for moneys which are 
first collected by the county treasurer from taxes derived by a levy made 
on all the property of the township to provide for the township's share of 
a road improvement, and which money is turned over to the township treas
urer and then turned back to the county treasurer and used by the county 
to pay the bonded or other indebtedness incurred or assumed by the county 
for such improvement? 

Is such moneys 'moneys paid out by him upon the order of the town
ship trustees' as mentioned in section 3318, even though the trustees make 
an order to the township treasurer to pay such money over to the county? 

The bureau of inspection and supervision of public offices, in a letter 
of date of March 16, 1917, holds 'it is the opinion of this office that on moneys 
of this nature which are simply turned over to the county treasurer, the 
township treasurer is not entitled to any fees whatewr.' " 

Section 3318 G. C. reads: 

"The treasurer shall be allowed and may retain as his fees for receiving, 
safe keeping and paying out moneys belonging to the township treasury, 
two per cent. of all moneys paid out by him upon the order of the township 
trustees, but in no one year shall he be entitJed to receive from the township 
treasury more than one hundred and ffity dollars, except that in a township 
wherein a city is located and such city ia a part of such township, a township 
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treasurer shall be entitled to receive from the township treasury not more 
than three hundred dollars in one year." 

I assume that the case you have in mind arose prior to the enaetment of the White
Mulcahy law (107 0. L. 69) and while the Cass highway act was in effect. I shall 
therefore in this opinion consider the statutes as they read prior to the enactment 
in 107 Ohio laws. 

Section 6906 as enacted in 106 0. L. p. 574, read: 

"The board of commissioners of any county shall have power, as here
inafter provided, to construct a public road by laying out and building a 
new public road, or by improving, reconstructing or repairing any existing 
public road or part thereof by grading, paving, draining, dragging, gravel
ing, macadamizing, resurfacing or applying dust preventives, or by other
wise improving the same. The county commissioners shall have power 
to alter, vacate or widen any part of such road in connection with the pro- · 
ceedings for such improvement." 

Section 6907 G. C. provided that a petition might be presented to the board of 
commissioners in any county, asking for the imp~ovement. 

Section 6927 G. C. reads: 

"For the purpose of providing by taxation a fund for the payment of 
the proportion of the cost arid expenses of such improvement to be paid by 
the township or townships interested, in which such road may be in whole or 
part situated, the county commissioners are hereby authorized to levy a tax 
not exceeding three mills in any one year upon all the taxable property of such 
township or townships. Such levy shall be in addition to all other levies 
authorized by law for road purposes, but subject to the limitation on the 
combined maximum rate for all taxes now in force." 

It is evident from these sections that where a petition was presented to the county 
commissioners and the road constructed by them the township's share of the expense 
was met by the levy upon the taxable property of the township by the county com
nussroners. In such case the township treasurer has no duty at all in connection 
with the collection of such taxes. Taxes are levied by the county commissioners 
to meet a county indebtedness and when collected are to go into the county treasury 
and not the township treasury. 

The Cass highway act, found in 105-106 0. L. 575, provided in section 215, page 
641, that: 

"For the purpose of providing a fund for the payment of the proportion 
of the cost and expense to be paid by the township or townships for the con
struction, improvement, maintenance or repair of highways under the provisions 
of this chapter, the township trustees a.re authorized to levy a tax, not ex
ceeding two mills, upon all taxable property of the township in which such 
road improvement or some part thereof is situated; such levy shall be in 
addition to all other levies authorized by law for township purposes and 
shall be outside of the limitation of two mills for general township purposes, 
but subject, however, to limitation upon the combined maximum rate for 
all taxes now in force." 
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Section 216 of the Cass law provided in part: 

"The county commissioners, in anticipation of the collection of such 
taxes or assessments * * * are hereby authorized to sell the bonds 
of any such county in which such construction, improvement or repair is 
to be made to an amount necessary to pay the respective shares of the county, 
township or townships, and the lands assessed for such improvement. * * *" 

Section 209 of this same act provides: 

"The township trustees shall certify the assessments so made to the 
county auditor, who shall place them upon the tax duplicate against the 
several properties benefited as shown by said assessment list. The county 
t.reasurer shall collect such assessments in the same manner as other taxes 
are collected. The township trustees shall pay to the county the portion of 
the cost and expense apportioned to the township, in the same manner as other 
claims against the township are paid." 

It will be noted that section 209 of the Cass Highway act, last quoted, provides 
that the "township trustees shall pay to the county the portion of the cost and ex
pense apportioned to the township, in the same manner as other claims against the 
township are paid." From this provision it is clear that the money raised by taxation 
by the township truste€s for the purpose of providing a fund for the payment of the 
township's proportion of the cost and expense of the improvement is paid into the 
township treasury and then paid out of the township treasury to the county upon 
order of the township trustees, the same as other township moneys, and it is therefore 
my opinion that the township treasurer was entitled, under the former law, to the two 
per cent of this money paid out by him on the order of the trustees. 

Section 3318 of the General Code was amended in 107 0. L., page 652, to read 
as hereinbefore quoted. 

On August 27, 1917, this department held in opinion No. 565 that: 

"When the amendment relating to the compensation of the township 
treasw-er went into effect, it immediately applied to the compensation of the 
township treasurers then in office." 

Attention might therefore be called in passing to the fact that while the limita
tion placed upon the c.ompensation of the township treasurer by this section, as amend
ed, would not app1y to the case to which you refer, yet it does apply to all payments 
made by the township treasurer to the county of money raised by taxation for the 
purpose in question, since the amendment referred to has become effective. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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828. 

ADOPTIOX-FOSTER PAREXTS ESTOPPED FR0:\1 ASSERTIXG THAT 
PROCEEDIXGS HAD IX NEW YORK WERE XOT VALID BECAL'SE 
THEY WERE :\OX-RESIDENTS. 

1. The record of an adoption proceeding in New York is conclusive as to the 
status of the child and foster parents in this state. 

2. Such adoption can not be invalidated except by clear proof that the proceed
ings were irregular in some essential particular. 

3. Where the foster parents appeared personally before tha surrogate in Erie 
county, Nfw York, made application to adopt a child, and alleged that they were residents 
of said county and state, they are estopped from asserting a claim lhal lhe adoption was 
invalid because lhey were not residents of such county and stale. 

CoLUMBUs, Omo, December 3, 1917. 

HoN. HECTORS. YouNG, Prosecuting Attorney, Marion, Ohio. 

DEAR Sm:-On August 13, 1917, you made the following request for my opinion: 

"On September 10, 1907, a child was born t{) an inmate of the Marion 
county infirmary. Its mother's name was E. R. and its reputed father was 
V. D. On April 6, 1909, the child was committed to the Marion county chil
dren's home by the infirmary directors.under the name of J. H. R. A few days 
after the child was committed it w'as indentured by the home officials to J. E. C., 
a professional man and a resident of Marion, Ohio. In October of 1912, Mr. 
C. took a vacation and went with his wife on a trip through some of the eastern 
states, taking the child with them. While on the trip they stopped a few days 
in Buffalo and while there they went before the surrogate of Erie county, 
N. Y., to adopt the child. Immediately after the proceedings before the 
surrogate they returned to Marion, Ohio, where they have resided ever 
since. The proceedings in Buffalo were bona fide both on the part of J. E. C. 
and the home officials, the proceedings being had in Buffalo to escape pub
licity. Circumstances are now such that Mr. C. wishes to return the child 
to the home. The home officials want to know the statu,s of the child. 

I wish to submit to your office for an opinion thereon the question as 
to the status of the child, that is whether or not the child was adopted. 

My opinion to the board of trustees of the Marion county children's home, 
together with a copy of the proceedings before the surrogate of Erie county, 
New York, are enclosed herewith." 

The copy of the record of the proceedings before the surrogate of Eric county, 
New York, submitted by you, is as follows: 

"Whereas, an application is about to be made to Hon. Louis B. Hart, sur
rogate of Erie county, for an order allowing the adoption of D. H., a minor 
child who is under the age of twelve years, by J. E. C. and D. M. C., his wife, 
pursuant to the statute in such case made and provided. 

Now, therefore, we, the children's home of Marion county, Ohio, the 
corporation having the care and custody of said child as appears from the 
attached consent of said children's home, and J. E. C., the person adopting said 
child, and D. l\1. C., his wife, do hereby consent to such adoption, and we, 
the said J. E. C. and D. :\1. C. do hereby agree to adopt and treat the said 
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D. H. as our own child at all times in consideration of the consents hereto, 
the premises stated and the order of the judge or surrogate hereupon to be 
made, assuming and undertaking the duties and obligations which shall 
flow from this act of adoption upon the order being made allowing the same. 

In witness whereof, we, the persons whose consent and agreements are 
necessary hereto, have hereunto set our hands and seals this 3rd day of 
October, in the year of our Lord one thousand nine hundred and twelve. 

State of New York, 
Erie County, ss. 

J. E. C. (L. S.) 
D. M. C. (L. S.) 

Before me, the undersigned, this 3 day of Oct., A. D. 1912, personally 
appeared J. E. C. and D. M. C., his wife, and being by me examined and 
evidence having been taken by me, and the several persons being made known 
to me to be the same persons described in and who executed the foregoing 
consent and agreement, and each having acknowledged that he executed 
the same before me, I do hereby certify to the said fact, and that the said 
D. H., minor child, appears to be of the age stated in said instrument, and 
that the birthday of said minor as near as can be ascertained is September 
10, 1908. 

LoUis B. HART, 

Surrogate. (Seal.)' 

"Whereas, application is about to be made to Hon. Louis B. Hart, sur
rogate of Erie county, state of New York, for an order allowing the adoption 
of D. H., a minor child, who is of the age of 4 years, by J. E. C. and D. M. C., 
his wife, now therefore, we the Waddell children's home of Marion county, 
Ohio, the institution having lawful custody of said child by virtue of its having 
been born out of wedlock in said institution and surrendered to said institu
tion by its mother, do hereby consent to the adoption of said minor child by 
said J. E. C. and D. M. C., his wife, and do hereby by these presents surrender 
all rights to said child to said parties and consent that an order of adoption 
may be granted in any court having proper jurisdiction without notice to us. 

Witness our hand and seal of said institution at Marion, Ohio, this first 
day of October, 1912. 

M. WADDELL, 

President of Board of Trustees, Marion County, Ohio. (L. S.) 
Subsdribed before me this 1st day of October, A. D. 1912. 

State of Ohio, 
County of Marion, ss. 
Cit.y of Marion. 

\V. W. KLINEFETTER1 

Clerk of Court. 

On the first day of October, in the year 1912, before me personally came 
M. Waddell, president board of trustees Marion county Ohio children's home, 
to me known, who, being by me duly sworn, did depose and say that he resides 
in city of Marion, Marion county, Ohio; that he is the president of the board 
of trustees of Marion county Ohio children's home, the corporation described 
in and which executed the above instrument; that the said corporation has 
no seal; that he signed his name thereto by order of the board of directors 
of said corporation. 

W. W. KLINEFETTER1 

Clerk of Court. ' 
(Seal.) 
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"There having appeared before me, this day D. H., a minor child under 
the age of twelve years, and J. E. C. and D. M. C., his wife, and the children's 
home of :\!arion county, Ohio, having the lawful custody of said child, by virtue 
of said child having been born out of wedlock and surrendered to said home 
by its mother, and they, the said J. E. C. and D. M. C. and the children's home 
of :\!arion county, Ohio, having signed the acknowledged instruments con
taining the consents and agreements required by statute in such case made 
and provided, and an application having been made to me for an order al
lowing the adoption of said minor child by said J. E. C. and D. M. C., his 
wife, and I having examined such per.sons and heard the proofs and taken 
evidence offered before me on such application, it apP'earing that the said 
foster parents reside in the county of Erie, and the further facts following 
appearing as reasons for allowing said adoption, viz: 

That said child was a waif, I, therefore, after due deliberation had it 
appe9:ring that the moral and temporal welfare of D. H., the said minor, 
will be p'romoted by his adoption by said J. E. C. and D. M. C., under the 
statute do, by virtue of the authority conferred upon me, 

Order that the said adoption be aUowed and do hereby confirm the 
adoption as aforesaid and do further order and direct that the said D. H. 
shall henceforth be regarded and treated as the child of the said J. E. C. and 
D. M. C., and shall henceforth be known as D. C. 

Let this order and the accompanying consent and agreement endorsed 
by me, be recorded by the county clerk of Erie county. 

LOUIS B. HART, 

Surrogate. (Seal.)'' 

I understand that it is now claimed that this adoption is void for the following 
reasons: 

(1) That the child was adopted under the name of D. H. and not J. H. R. This 
is immateri,al if there is no question of identity, as, by the order of the surrogate, the 
child, from the date of said order, was to be known as D.C. 

(2) That the consent given by the children's home for the adoption was not 
certified to in the manner required by the statutes of New York. 

If the record given discloses all the acknowledgment, it is only defective because 
no certificate is attached as to the official character and genuineness of the signature 
of the officer taking the acknowledgment. It was taken before the clerk of courts 
of Marion county, an official authorized to take such acknowledgments by the laws 
of New York, ¥ld if l).ccepted by the surrogate without the certificate which might 
have been required, that is the end of it, as there is no contention but that the ac
knowledgment was genuine. 

It is also claimed that the consent to the adoption was not properly given. It 
seems that the laws of New York clearly contemplate the adoption of a child which 
is in the custody of an institution in another state. 

Section 112 of the chapter of domestic relations in the New York Code, as quoted 
by yo•1, provides: 

"1. The foster parents or parent, the minor and all the persons whose 
consent is necessary under the last section, must appear before the county 
judge or the surrogate of the county where the foster parent or parents reside, 
and be examined by such judge or surrogate, except as provided by the 
next subdivision. 

2. They must present to such judge or surrogate an instrument con
taining substantially the consents required by this chapter, an agreement 
on the part of the foster parent or parents to tdopt and treat the minor as 
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his, her, or their own lawful child, and a statement of the age of the child, 
as nearly as the same can be ascertained, which statement shall be taken as 
prima facie true. The instrument must be signed by the foster parent or 
parents and by each person whose consent is necessary to the adoption and 
severally acknowledged by said persons before such judge or surrogate; but 
where a parent or person or institutuion having the legal custody of the minor 
resides in some other country, state or county, his or their written acknowl
edged consent, or the written acknowledged consent of the officer,;; of such 
institution, certified as conveyances are required to be certifij!d to entitle 
them to record in a county in this state, is equivalent to his or their appear
ance and execution of such instrument." 

You will note that the consent in this case is signed by the president of the board 
of trustees, purports to be the consent of the home, and shows that the president signed 
it by order of the board of directors; and while the form of the consent and certificate 
may be subject to criticism, it is clear that it fully complies with the requirement 
of the New York law-that it be the "acknowledged consent of the officers of such 
institution." The question as to whether or not consent was given to an adoption 
is always material, and the requirement that it must be given is strictly enforced
but here is no rule to the effect that the form of the consent must be followed with 
the certainty that is required in an indictment. if the instrument fairly complies 
with the statute it is sufficient. Thus it has been held, under a statute requiring 
such consent to be signed by the "principal officer" of an institution, that the consent 
by a matron of such institution was a substantial compliance with the statute 
(Fisher v. Gardner, 183 Mich. 660). 

(3) It is further contended that the proceeding in New York was void because 
the foster parents at the time of said proceedings before the surrogate were not res
idents of Erie county, New York, but were residents of Marion county, Ohio. 

The judgment, or order made by the surrogate, and of record in that court, re
cites that the surrogate heard the proof and took the evidence upon the application 
made by said foster parents, and it appeared that "the said foster parents reside in 
the county of Erie." This finding is conclusive as to said foster parents who made 
the application and had it granted by the court on their representation that they 
were residents of Erie county, New York-they are forever estopped from disputing 
this finding. Nor can it be collaterally attacked-if any of the facts found by the 
court were not true, correction should have been made in that court. It may be that 
t}le minor is not barred from contesting the regularity of the proceeding, but so far 
a:S every one else is concerned the determination of all facts within its jurisdiction 
is conclusive. If the court had no jurisdiction its action would be void-but neither 
of the foster .p9.rents, nor the children's home of Marion county can deny such juris
diction, nor the regularity of the proceedings. 

Gray v. Field, 19 Bull. 121; 
Barclay v. People, 132 Jll. App. 338. 

Aside from the doctrine of estoppel, the foster parents, having appeared per
sonally before the court, made the application, and signed all necessary papers, would 
be held to have invoked the jurisdiction of the court and to haYe t:J,ken an active part 
in the proceeding, and would be bound by the order. S.1lmond et rl. v. Price et al., 
13 Ohio,. 36~, wherein it is held: 

"Where a void decree is made by a Virginia court, for the sale of Ohio 
lands, one of the heirs who assents to the decree and the sale, and acts as 
commissioner to carry it into execution, passes his own title." 
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The proceeding in Xew York recites all jurisdictional facts, and, unless it dis
closes on the face of the record defects which render it void, is conclusive as to this 
adoption. Xo such defect appears, and, as the foster parents can not be heard to 
dispute any facts alleged by them and found by the court (even if they were not bound 
by invoking the jurisdiction, appearing personally, and taking in the proceeding) 
the adoption must be regarded as having been legally consummated; and therefore 
fully effective in this state. 

Simpson v. Simpson, 9 C. C., n. s., 137. 
Jassey v. Brown, 47 S. E., 350. 

In addition to the statutory adoption, the foster parents entered into an agree
ment, or contract, of adoption, by signing the consent and agreement provided by 
the N"ew York statute. It will be noted that they 

"do hereby agree to adopt and treat the said D. H. as our own child at all 
times in consideration of the consents hereto the premises stated and the 
order of the judge of surrogate hereupon to be made, assuming and under
taking the duties and obligations which shall flow from this act of adoption 
upon the order being made allowing the same." 

Such contracts arc generally held to be valid, but it is not necessary to discuss 
this phase of the question for the reason that, for the present, the adoption must be 
regarded as regular and effective. 

829. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CIVIL SERVICE-ERRONEOUS RESIDENCE QUALIFICATIONS-STATUS 
OF APPOINTEE UNDER SUCH ELIGIBLE LIST-STATUS OF PERSON 
RE~IOVED 13Y REASON THEREOF. 

Where a state department has diuided the state into districts for the purpose of its 
administration and erroneously assumes that residence in such district is a necessary 
qualification for holding positions therein, and where the ciuil seruice commission coincided 
in such erroneous opinion c•nd furnishes eligible lists only from such districts for the pur
pose of filling positions therein, the incumbent of such position $0 filled from such insuffi
cient eligible li.~t gains no standing or status under the prouisions of the ciuil seruice law, 
and under such circumstances, when by the judgment of the court an incumbent of such 
position is restored to the right to hold the same from which he had been unlawfully deprived 
by the head of the department, in contemplation of law he has remained in the seruice during 
the interval in which he was not actuall11 employed, and the head of the department may 
select which of the other incumbents holding as above described may be displaced in order 
to accomplish such restoration. · 

CoLu~mus, Omo, December 3, 1917. 

Ciuil Seruice Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-On September 21, 1917, you made the following request for an 
opinion from this department: 
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"Your optmon and advice is respectfully requested on the following 
case which has come before the state civil service commission. 

The organization of the state agricultural commission for the year 1915 
included four positions under the title of 'Drug Inspector.' On January 12, 
1915, Wm. L. B. Brittain was appointed by the state agricultural commission 
to the position of drug inspector in the dairy and food division from an eligible 
list certified by the state civil service commission. Under date of October 9, 
1915, Mr. Brittain received a letter frcm the state board of agriculture in 
part as follows: 

'The report of the dairy and food committee to the board recommended 
that Mark Kidd of Dayton, Ohio, be appointed to succeed Mr. Wm. L. B. 
Brittain as drug inspector. Moved by Mr. Williamsop, seconded by Mr. 
Myers, that the report of the committee be adopted and that Mark IGdd be 
appointed as drug inspector and Mr. Wm. L. B. Brittain be dropped.' 

Upon roll call all members voted 'Yes.' 
I am sending you at this hour the following message: 'at meeting, 

board of agriculture, October 4th, you were dropped as drug inspector in 
department, effective October 9th.' 

Your opinion and advice is requested as follows: 
Who is Mr. Brittain's successor'?" 

This request has attached to it a rather extensive statement {!f facts showing 
the succession of appointments f10m the time of Brittain's disconnection with the 
service down to the present time with a view to determining which particular member 
of the force occupies the position formerly held by Brittain. It is unnecessary to 
repeat this statement, but it is referred to hereinafter. 

It shows, however, that at a time subsequent to Brittain's disconnection with the 
department, the agricultural department itself divided the state into four districts, 
and that thereafter that department and the civil service commission acted upon the 
theory that residence in each district was a requisite for appointment as drug inspector 
in that particular district; that your commission prepared eligible lists accordingly 
froin each district, and that upon occasions where there was not such list or not suffi
cient names on the list, that to the names on the list from the particular district you 
added names from the eligible list from the state at large. 

The controlling circumstance in answering your inquiry is the fact that by the 
decision of the court as it stands at present Brittain is reinstated, and it follows from 
the decision in like manner that he has been all the time, in legal contemplation, in 
the service of the state in his former position, and in as much as the whole personnel 
of the force has changed, it follows that unless the subsequent appointments have been 
according to Jaw Brittain not only still has title and right to his position, but he is 
the only drug inspectot whose position is legal beyond question. 

It further follows, if he were at all times a member of the force, that when there 
were only three such inspectors actually in the service, as happened for a portion of 
the time, that there were, in legal contemplation, all four positions occupied, which 
being so, if a fourth man were appoint('d such appointment was illegal and conferred 
no rights on the appointee, so that if all appointments at all times were legal and 
valid, each time more than four including Brittain were on the force,the last appoint
ment was illegal. 

The above information would be sufficient for you to determine the proper answer 
to your question. It is exceedingly doubtful, however, whether any of the drug in
spectors, save Brittain, has any proper right to hold his position, or is other than a 
de facto incumbent thereof. 

In opinion 501 rendered to you on August 7, 1917, you are advised that the heads 
of departments have no lawful authority when creating administrative districts for 
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their purposes to provide that residence in such districts shall be an essential qualifica
tion for appointment to a position therein. See page 14 of said opin,ion. 

Itis.intimated or advanced in said opiniop that your commission ·may, u.l?fler cer
tain c.ircumstr.o4}ces, fix such resiji~nce i~ a district as a necessary qualification to appoint
ment therein by a finding on your part that such residence is essential to fitness for 
the position. In recognizing these districts established by the department of agricul
ture, however, you did not act upon that theory, but recognized the existence of the 
districts, and prepared an eligible list from such district only because the department 
of agriculture has seen fit to <!reate the district. It is set out in the opinion that the 
various departments may, for the purposes of their own administration, create such 
districts, and they may prescribe by regulation that the incumbent of the position in 
such district must reside in the district while performing the duties thereof, but as 
above stated, they cannot fix the original selection and appointment as confined to 
such district. 

This being so, and in view of the general provisions of the civil service act, the 
positions in the stalk service shall be bestowed as a result of competitive exauiinations, 
which shall be open and free to all, with certain limitations to be fixed by the com
mission, and these limitations not having bee:p fixed by the commission, but by the 
board in question your eligible list confined to such district was not in compliance with 
the civil service law; no more than was an eligible list whir:h was partly made up from 
the district but filled out by members from the state at large. Some of these positions 
were held as provisional appointments under section 486-14. Such provisional appoint
ments under the terms of the section came to an end when, by reason of a certification 
from your department, the incumbent was regularly appointed. The following por
tion of said section provides for this case: 

"but such provisional appointment shall continue in force only until regular 
appointment can be made from the eligible list prepared by the commission, 
and such eligible list shall be prepared within ninety days thereafter." 

From the above state of facts a situation has arisen where none of the drug in
spectors but Brittain hold their positions in accordance with and under and by virtue 
of the civil service law. In the appointment of none of them has the law been com
plied with. The department, therefore, strangely finds itself in the position not only 
where the rejected employe is still entitled to his office but where he is the only in
spector who is regularly and lawfully employed. 

"The stone which the builders refused is become the head stone of the corner." 

If I am right in this conclusion it would seem that the secretary of agriculture 
may drop whomever he pleases as none stands upon a foundation which gives him any 
right or title to his position, except Brittain. This opinion, of course, is based upon 
the present situation in reference to the case. If the decision of the court of appeals 
be reversed in the proceedings in error proposed by the secretary of agriculture the 
converse would be true and Brittain would have no title whatever. 

Very truly yours, 
JosEPH McGHEE, 

A llorne'lj-General. 
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830. 

JUVENILE COlJRT-JURISDICTIOX -BASTARDY PROCEEDINGS. 

The juvenile court has no jurisdiction in a bastardy proceeding, even where the de
fendant and the mother of the child are under 16 years of age. 

CoLUMBUs, OHio, December 3, 1917. 

HoN. J. A. WEA; ER, Probate Judge, Bryan, Ohio. 

DEAR Sm:-1 have your letter of October 13, 1917, as follows: 

"I have a case of bastardy in which defendant is under eighteen years 
of age and girl over sixteen years of age, affidavit was made before a justice 
of the peace and warrant issued to sheriff and defendant arrested and 
brought before the justice, who arraigned him, and he plead not guilty and 
justice then made inquiry and found defendant under eighteen yea'rs of age, 
therefore transferred case with the proper transcript to the juvenile court, 
and sheriff delivered defendant to probation officer and defendant, gives 
bond for his appearance on order of court. 

Does the juvenile court have jurisdiction of this case and if so what sec
tion of the G. C. governs this or would be applicable if so, and defendant 
found guilty what disposition could be made of defendant: 

The word 'delinquent' does not appear in the affidavit or in any of the 
other papers in the case." 

Sections 12110, 12115, 12122, 12123, 12124, 1639, 1642, 1644, 1654 and 1659 of 
the General Code of Ohio provide: 

"Section 12110. When an unmarried woman, who has been delivered 
of or is pregnant with a bastard child, makes a complaint in writing, under 
oath, before a justice of the peace, charging a person with being the father 
of such child, he thereupon shall issue his warrant, directed to any sheriff 
or constable of the state, commanding him to pursue and arrest such accused 
person in any county therein, and bring him forthwith before such justice 
to answer :::uch complaint. 

Section 12115. If no compromise is effected, the justice before whom the 
compaint was made shall bind the accused to appear at the next ~erm of the 
common pleas court, in a recognizance to the state, with sufficient surety, 
in not less than three hundred nor more than six hundred dollars, to an15Wer 
the accusation, and abide the order of the court. On neglect or refusal 
to find such security, the justice shall cause the accused to be committed 
to the jail of the county, there to be held to an!lWer the complaint." 

Section 12122. When, before the court to which he is recognized to 
appear, the accused ple:.ds not guilty of the charge, or, having been recog
nized, fails to appear, the court shall order the issue to be tried by jury. At 
the trial, the examination before the justice shall be given in evidence by 
the complainant. 

Section 12123. If, in person or by counsel, the accused confesses in 
court that the accusation is true, if the jury find him guilty, he shall be adjudged 
reputed father of the bastard child, and stand charged with its maintenance 
in such sum as the court orders, with payment of costs of prosecution. The 
court shall require the reputed father to give security to perform such order. 
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If he neglects or refuses to give it, and pay the costs of prosecution, he shall 
be committed to the jail of the county, there to remain, except as provided 
in the next following section, until he complies with the order of the court. 

Section 12124. After having been confined in prison for three months, 
for failing to comply with the order provided for in the next preceding sec
tion, SJ.H:h putative father shall be entitled to the benefits of the I;tw relating 
to insolvent debtors, in like manner as persons imprisoned for debt. But 
before he shall be entitled thereto, he must give at least three day's notice 
to the complainant or her attorney of his intention to apply therefor." 

Section 1639. Courts of ·common pleas, probate courts, and insol
vency courts and superior courts, where established shall have and exercise, 
concurrently, the powers and jurisdiction conferred in this chapter. The 
judges of such courts in each county, at such times as they determine, shall 
designate one of their number to transact the business arising under such 
jurisdiction. ""hen the term of the judge so designated expires, or his office 
terminates, another designation shall be made in like manner. 

The words, juvenile court, when used in the statutes of Ohio shall be 
understood as meaning the court in which the judge so designated may be 
sitting while exercising such jurisdiction, and the words 'judge of the juvenile 
court' or 'juvenile judge' as meaning such judge while exercising such juris
diction. * * 

Section 1642. Such courts of common pleas, probate courts, insol
vency courts, and superior courts within the provisions of this chapter shall 
have jurisdiction over and with respect to delinquent, neglected and depend
ent minors, under the age of eighteen years, not inmates of a state institu
tion, or any institution incOT}JOrated under the laws of the state for the case 
and correction of delinquent neglected and dependent children, and their 
parents, guardians, or any person, persons, corporation or agent of a cor
poration, responsible for, or guilty of causing encouraging, aiding. abetting 
or contributing toward the delinquency, neglect or dependency of such 
minor, and such courts shall have jurisdiction to hear and determine any 
charge or prosecution against any person, persons, corporations, or their 
agents, for the commission of any misdemeanor involving the care, pro
tection, education or comfort of any such minor under the age of eighteen 
years. 

Section 1644. 'DELINQUENT CHILD DEFINED.' For the pur
pose of this chapter, the words 'Delinquent child' includes any child under 
eighteen years of age who violates a law of this state, or a city or village 
ordinance, or who is incorrigible; or who knowingly associates with thieves, 
vicious or immoral persons; or who is growing up in idleness or crime; or 
who knowingly visits or enters a house of ill repute; 01 who knowingly patron
izes or visits a policy shop or place where any gambling device or gambling 
scheme is, or shall be, operated or conducted; or who patronizes or visits 
a saloon or dram shop where intoxicating liquors are sold; or who patronizes 
or visits a public pool or billiard room or bucket shop; or who wanders about 
the streets in the night time; or who wanders about railroad yards or tracks, 
or jumps or catches on to a moving train, traction or street car, or enters 
a car or engine without lawful authority, or who uses vile, obscene, vulgar, 
profane or indecent language; or who is guilty of immoral conduct; or who 
uses cigarettes, cigarette wrapper or substitute for either, or cigars or to
bacco; or who visits or frequents any theater, gallery, penny arcade or moving 
picture show where lewd, vulgar or indecent pictures, exhibitions or per
formances are displayed, exhibited or given, or who is an habitual truant; 
or who uses any injurious or narcotic drug. A child committing any of 
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the acts herein mentioned shall be deemed a ju_venile delinquent person, 
and be proceeded against in the manner hereinafter provided. 

Section 1654. Whoever abuses a child or aids, abets, induces, causes, 
encourages or contributes toward the dependency, neglect or delinquenry, 
as herein defined, of a minor under the age of eighteen years, or acts in a 
way tending to cause delinquency in such minor, shall be fined not less than 
ten dollars, nor more than one thousand dollars or imprisonment not less 
than ten days nor more than one year, or both. Each day of such contri
bution to such dependency, neglect or delinquency, shall be deemed a separate 
offense. If in his judgment it is for the best interest of a delinquent minor, 
under the age of eighteen years, the judge may impose a fine upon such 
delinquent not exceeding ten dollars, and he may order such person to stand 
committed until fine and costs are paid. 

Section 1659. When a minor under the age of eighteen years is arrested 
such child, instead of being taken before a justice of the peace or police 
judge, shall be taken directly before .such juvenile judge; or, if the child is 
taken before a justice of the peace or a judge of the police court, it shall be 
the duty of such justice of the peace or such judge of the police court, to 
transfer the case to the judge exercising the jurisdiction herein provided. 
The officers having such child in charge shall take it before such judge, who 
shall proceed to hear and dispose of the case in the same· manner as if the 
child has been brought before the judge in the first instance." 

It is evident from a reading of sections 1644 and 1654 that the juvenile court, 
after it assumes jurisdiction and finds a minor to be delinquent, can only commit 
him to a proper institution or fine him in an amount not to exceed $10.00. In other 
words, the specific penalty imposed for the particular offense or act of misconduct 
of which the minor has been found guilty is disregarded and the juvenile court im
poses a fine or rom~its the child to a proper institution, not for the specific offense 
or act of misconduct, but because the child has been found to be delinqu~ent. This 
power of the juvenile court is clearly not sufficient to answer the purposes of this case. 

The purposes of the juvenile court act is well stated by Sater, J., in the case of 
In re Januszewski 10, 0. L. R. 151, at page 156: 

''The purpose of the statute is to save minors under the age of seven
teen years from the prosecution and conviction on charges of misdemeanors 
and crimes, and to relieve them from the consequent stigma attaching thereto; 
to guard and protect them against themselves and evil-minded persons 
surrounding them; to protect them and train them physically, mentally and 
morally. It seeks to benefit not only the child, but the community also, by 
surrounding the child with better and more elevating influences and training 
it in all that counts for good citizenship and usefulness as a member of society. 
Under it, the state, which, through its appropriate organs, is the guardian 
of the children within its borders (Van Walters v. Board, 132 Ind., 569), 
assumes the custody of the child, imposes wholesome restraints and performs 
parental duties, and at a time when the child is not entitled, either by the 
laws of nature or of the state, to absolute freedom, but is subjected to the res
straint and custody of a natural or legally constituted guardian to whom it 
owes obedience and subjection. It is of the same nature as statutes whirh 
authorize compulsory education of children, the binding of them out during 
minority, the appointment of guardians and trustees to take charge of the 
p'roperty of those who are incapable of managing their own affairs, the con
finement of the in,sane and the like. The welfare of society requires and 
justifies such enactments. The statute is neither criminal nor penal in its 
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nature, but an administrative police regulation. (State v. ::'vla.rmouget). 
A consideration of the acts enumerated which respectively constitute delin
quency precludes the thought that it was the legislative intent that they or any 
one of them, when committed by infants within the specified age, should 
for correctional purposes be treated as a crime such purposes, as regards 
such minors, being the only ones contemplated by the statute. The intent 
to dissociate juvenile from criminal cases is evidenced by the provision of 
section 1649 that the former shall not be heard, if it can be avoided, in a room 
used for the trial of the latter, and by the prohibition against the detention 
of any delinquent child in the county jail pending the disposition of its case 
(section 1652). It was not, therefore, necessary that the petitioner should be 
presented or indicted by a grand jury before he was placed on trial." 

In the case of State v. Ward, 8 0. l\1. P. (n. s.), page 561, it was held: 

"An indictment charging a defendant with having rescued another who 
was in the lawful custody of a constable under a warrant issued by a justice 
of the peace in basiardy proceedings, is insufficient under section 6903 
Revised Statutes, because the person so rescued was not charged with an 
'offense.'" 

In discussing the nature of a bastardy proceeding the court said: 

"On page 718 of Vol. I of Words and Phrases Judicially Defined it is said: 
'Bastardy proceedings are to be regarded as essentially a civil action, 

accompanied by the extraordinary remedy of arrest and imprisonment for 
the purpose of enforcing judgment rendered in the case.' 

And on the same page it is said: 
'Proceedings in a case of bastardy may not be considered as penal but 

only as a means to enforce the discharge of legal obligations.' 
In the case of Devinney v. State, in Wright's Report, p. 565, Judge 

Wright uses this language: 
'This prosecution (meaning a bastardy proceeding), is quasi criminal, 

but not strictly so, and if conducted in the name of the state at all it should 
appear to be on the relation of complaint of the real party. We think it would 
be more proper to carry on the suit in the name of the party complaining.' 

And in the same case it is said that the state is in no way interested in it, 
that the prosecuting attorney is not bound to attend such suits, etc. 

Now bearing in mind what Judge Wright has said, that it would be more 
proper to car'ry on the suit in the name of the party complaining and that 
the state is not interested in the suit and that it is at most only quasi crim
inal, we refer to section 20 of article IV of the constitution of Ohio, which 
provides that all prosecutions shall be carried on in the name and by the 
authority of the state of Ohio; and section 1273 of the Hevised Statutes 
provides that the prosecuting attorney shall prosecute on beha\f of the state 
all complaints, suits and controve1sies in which the state is a party, thus 
clearly showing that a bastardy proceeding is not a criminal proceeding. 

In the case of Perkins v. Mobley, 4 0. S., 673, the sup~eme court say: 
'~,n many of the states begetting a bastardy child is made an offense, 

and punished by indictment; but in this state it is not so. The proceeding 
here is not strictly civil or criminal. It neither punishes a crime nor gives 
redress for a civil injury. It is simply a statutory remedy to enforce a high 
moral duty; and the moral duty is enforced to prevent a burden which ought 
to rest upon the father from falling upon the public. It may be instituted upon 
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the complaint of the mother, or if she neglects it, qr fails to prosecute to effect, 
by the proper public authorities. At one point in the proceedings a settlement 
may be made,' etc. 

In the case of Carter v. Krise, 9 0. S., 405, it is said: 
'It is certainly true that none of the forms and modes of proceeding under 

our bastardy act are analogous to proceedings in criminal cases. And yet most 
of the incidents to such a proceeding are such as belong to proceedings strictly 
civil. It is or may be prosecuted in the name of a private party only, the 
mother of the ch~ld, or the township tru'stees. On a bond of indemnity being 
given that the child shall not become a public charge, the proceedings may 
be compromised and discharged by the mother of the child. It is prosecuted 
neither by information or indictment. The defendnnt after conviction is 
entitled to all the benefit of the act for the relief of insolvent debtors; and I 
suppose it will not be claimed that at any stage of the proceedings he can be the 
subject of pardon by the executive. But, after all, this question can properly 
be determined only by looking into the essential nature, aim, and object of 
the proceeding. Does it aim to punish the defendant? Or is it in its nature 
simply a remedy to enforce the discharge of a civil and moral duty. It is 
clearly the latter and that only. It is the duty of every man who becomes the 
father of a child to contribute to its support and to save the public from the 
burden of its maintenance. This duty the statute aims to enforce. There 
is nothing punitive about it. If any crime be involved in the accusation 
against the defendant, it must consist in the act of illicit intercourse by which 
the bastard child was begotten; and of this crime the parties are equaily 
guilty, whether paternity do or do not result; and yet by our laws there is no 
crime where there is no paternity, unless the parties live and cohabit in a 
state of adultery or fornication, and then they may be prosecuted under 
another statute, by information or indictment, and punished by fine and 
imprisonment.' " 

From these decisions it is evident that the purpose of the act is to enforce a moral 
duty to the end that the state may not have thrust upon it the burden of supporting 
the child. Nothing is clearer than that the juvenile court, in exercising the jurisdic
tion conferred upon it, is powerless to afford the relief which the bastardy statutes 
were enacted to grant, and it is, therefore, my opinion that the proceedings under 
that act must be had in the court of common pleas even in cases where the mother 
of the child and the putative father are under 16 years of age. 

Neither do I think that section 1659, providing that "when a minor under the 
age of eighteen years is arrested, such child, instead of being taken before a justice 
of the peace or police judge, shall be taken directly before such juvenile judge; or, if 
the child is taken before a justice of the peace or a judge of the police court, it shall 
be the duty of such justice of the peace or such judge of the police court, to transfer 
the case to the judge exercising the jurisdiction herein provided," applies to bastardy 
cases. While it is true that the defendant in bastardy cases is "arrested," yet I am 
of the opinion that section 1659 G. C. was meant to cover cases where the arrested 
minor has been arrested for the commission of an offense as is usually the case. 

I might say, in., passing, that the juvenile court could probably find the child de
linquent upon the facts developed in the basratdy proceedings, since under section 
1644 G. C. a finding that the child has been guilty of immoral conduct would justify 
a finding of delinquency. This was hinted at in the case of Carter v. Krise, 9 0. S. 
405 supra, where the court said: 

"If any crime be involved in the accusation against the defendant, it 
must consist in the act of illicit int~rcourse by which the bastard child was 
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begotten; and of this crime the parties are equally guilty, whether paternity 
do or do not result; and yet, by our law there is no crime where there is no 
paternity, unless the parties live and cohabit in a state of adultery or forni
cation, and then they may be prosecuted under another statute by information 
or indictment, and punished by fine and imprisonment." 

While, as the court said in this case, no "crime" could be predicated upon the 
single act of intercourse, yet, since the enactment of the juvenile court law, a finding 
of delinquency could be based thereon as above indicated. 

831. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY CLERK-MAY RETAIN FEES FOR SERVICES AS LICENSING 
AGE~T. 

County clerks rnoy retain personally the fees allowed them for services ,,s licensing 
agents 1mder oppointrnent of the director of the bureau of mines, department of the in
terior, under authority of explosives law passed by congress on October 6, 1917. 

CoLUMBus, Onro, December 4, 1917. 

RoN. JoHN D' ALTON, Prosecuting Attorney, Toledo, Ohio. 

DEAR S.R:-I have your letter of October 29, 1917, as follows: 

"We are in receipt of a letter from William F. Renz, clerk of courts, 
of this date, which is as follows: 

'"Cnder date of October 22, 1917, the director of the bureau of mines 
sent me a communication deputizing me to accept applications for vendor's, 
purchaser's and foreman's licenses under an act to prohibit the manufac
ture, distribution, storage, use and possession in time of war of explosives, 
providing regulations for the safe manufacture, distribution, storage, use, 
and possession of the same, and for other purposes. (See enclosed copy of 
act.) 

Section 11 of said law provides that the officer issuing such licenses shall 
receive n. fee of twenty-five (:W.25) cents for each license issued. Will you 
kindly advioe me whether this fee of twenty-five (::50.25) cents is to go into 
the clerk's fe3 fund or whether it belongs to him? 

Kindly return enclosed letter and copy of act. 
Yours truly, 

Wm. F. Renz, Clerk of Courts. 

As the matter inquired about by our clerk of courts is of interest to 
every clerk throughout the state, we respectfully request that you furnish 
us an opinion upon this matter. 

The act of congress referred to is entitled, 'Public-Xo. 68-65th con
gress (H. R. 3932) an act to prohibit the manufacture, distribution, storage, 
use and possession in time of war of explosives, providing regulations for the 
safe manufacture, distribution, storage, use and possession of the same, and 
for other purposes.' " 
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The explosive law, passed by congress during its last session, found at page 432 
of the Federal Reporter, November 15, 1917, provides in part: 

"Section 3115~'!. (Act. October 6, 1917, c. ________ , Section 1.) 
Manufacture, distribution, storage, use or possession of powder, explosives, 
blasting supplies, etc., regulated when United States at war. 

When the United States is at war it shall be unlawful to manufacture, 
distribute, store, use, or possess powder, explosives, blasting supplies, or 
ingredients thereof, in such m<>.nner as to be detrimental to the public safety, 
except as in this act provided. 

"Section 3115~£. (Act October 6, 1917, c. ________ , Section 11.) 
Licenses; persons entitled to; refusal; revocation; appeal to council of national 
defense. 

The director of the bureau of mines shall issue licenses, upon application 
duly made, but only to citizens of the United States of America, and to the 
subjects or citizens of nations that are at peace with them, and to corpo
rations, firms, and associations thereof, and he may, in his discretion, refuse 
to issue a license, when he has reason to believe, from facts of which he has 
knowledge or reliable information, that the applicant is disloyal or hostile 
to the United States of America, or that, if the applicant is a firm, asso
ciation, society, or corporation, its controlling stockholders or members are 
disloyal or hostile to the United States of America. * * * 

Section 3115~.ff. (Act October 6, 1917, c. ________ , Section 12.) 
Applications for licenses; contents; to whom made; fees for granting licenses; 
records of licenses granted; blanks. 

* * * * * * * * * * 
Applications for vendor's, purchaser's, or foreman's licenses shall be made 

to such officers of the state, territory, or dependency having jurisdiction 
in the district within which the explosives or ingredients are to be sold or 
used, and having the power to administer oaths as may be designated by the 
director of the burefJU of mines, who shall issue the same in the name of such 
director. Such officers shall be entitled to receive from the applicant a fee 
of 25 cents, for each license issued. They shall keep an accurate record of 
all licenses issued in manner and form to be prescribed by the director of 
the bureau of mines, to whom they shall make reports from time to time as 
may be by rule issued by the director required. The necessary blanks and 
blank records shall be furnished to such officers by the said director. Li
censing officers shall be subject to removal for cause by the director of the 
bureau of mines, and all licenses issued by them shall be subject to revoca
tion by the director as provided in section eleven." 

You advise me that the clerk of courts of your county has been appointed li
censing agent by the qepartment of the interior, bureau of mines, under this act, and 
an examination of the papers discloses a letter from F. S. Peabody, assistant to the 
director in charge of explosives, bureau of mines, department of the interior, notifying 
Mr. Renz, your clerk of courts, of his appointment. 

It will be seen from the sections of the federal act, above quoted, that it is within 
the authority of the bureau of mines to make this appointment. 

The duties of the clerk of courts are set out in our statutes and the various pro
visions of these statutes do not thrust any such duty as is here referred to upon the 
incumbent of that office. The clerk of the courts is free to accept or refuse the ap
pointment of the bureau of mines. If he accepts the appointment and proceeds with 
the work, it cannot be said that he is performing any official act as clerk of courts. 
He is acting in the capacity of licensing agent of the federal bureau of mines. 
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In :in opinion rendered by this department, No. 330, under date of June 2, 1917, 
it was held that in cases where the sheriff is appointed receiver, he may retain the 
fees allowed him for acting as receiver instead of paying them into the fee fund. Ref
erence was had in that opinion to an opinion by former Attorney-General Turner, 
found in page 601 of the Opinions of the Attorney-General for 1915, in which :\1r. 
Turner held that when the sheriff is appointed by virtue of section 13195 of the General 
Code to make a sale of real estate thereunder, the fees received by the sheriff arc per
sonal and not payable into the fee fund. In that opinion :\lr. Turner said: 

"If under this authority the court appoints as such 'suitable person or per
sons' the individual or individuals who are serving as sheriff or other county 
officers, the compensation allowed for the making of such sale will be payable 
to such person or persons as individuals and not in their official capacities. 
Therefore, such compensation is the property of the person or persons maki11g 
the sale and is not subject to be paid into the fee fund provided for in said 
section 2977 G. C." 

The same reasoning that was resorted to in these opinions applies in the case 
you submit and I am therefore of the opinion that the fees paid to your clerk of courts 
for services rendered in acting as licensing agent for the bureau of mines, department 
of the interior, on issuing licenses under the explosive act, may be retained by the clerk 
personally. 

In arriving at this conclusion I have not been unmindful of the cases of State 
ex rei., v. Horner, 16 0. N. P., n. s., page 449, and Talbott v. State, ex rei., Houston, 
5 Ohio App. Rep., p. 262. In the first named case the court held: 

"The county clerk is not entitled ,under the present Ohio salary law, 
to retain as an emolument of his office one-half of the fees up to $3,000.00 
received for services in matters pertaining to naturalization, but he must 
account to the state for such fees in the same manner as for fees received 
for services rendered under the laws of the state." 

In the second case the court considered the Ohio salary act of March 22, 1906 
(98 0. L., 89), relating to county officers, as it was originally enacted and as it stood 
prior to the enactment of the General Code of 1910. In both these cases the clerk of 
courts was performing a duty thrust upon him by a law of the United States. In the 
question you present the clerk of courts is not acting as licensing agent of the depart
ment of the interior, bureau of mines, because of any statutory duty, but simply by 
virtue of appointment from that department. This being so the holding of the courts 
in the two· cases referred to cannot affect the question. 

It might be well to remark in connection with this opinion that inasmuch as the 
clerk of courts is performing this work, not as clerk of courts but as an individual 
appointed as licensing agent, he would not be entitled to the SCI:Vices of the deputy 
clerks in the performance of the work imposed upon him by the appointment. The 
appointment is purely personal with the clerk, and while the clerk is allowed the com
pensation, the county could not be asked to share any portion of the expense. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gen!ffal. 
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832. 

FEEBLE MINDED INSTITUTIOX -ADMISSION OF CHILDREN UNDER 
FIFTEEN YEARS OF AGE AND PUBLIC CHARGES OVER FIFTEEN 
YEARS OF AGE-CO:M~1ITl\1ENT-PHYSICI,ANS' FEES. 

Where a child not oter fifteen J,'ears of aye, or a person over fifteen years of aye and a 
public charge, is admitted to the institution for the feeble minded, no commitment by the 
probate court is necessary and no fees to physicians for mental examination can be allowed. 

However, if the child is over fifteen and not a public charge, such child shall be com
mitted to the institution by the probate court, olS pr01rided in section 1902 General Code, 
and in that case the physicir;ns making the mental examination and the required certificate 
shall be allowed each the sum of $5.00 and witness fees as allowed in the court of common 
pleas. 

CoLuMBus; OHio, December 5, 1917. 

HoN. B. 0. BISTLINE, Probate Judge, Bowling Green, Ohio. 

DEAR Sm:-I have your letter of November 12, 1917, as follows: 

"I find the statutes silent in regard to the amount allowerl to physicians 
called to conduct an inquest in a proceeding to commit a child to the institution 
for feeble minded. 

Will you kindly give us an opinion as to the amount that should be allowed 
in such cases and by whom it should be paid?" 

Section 1891 G. C. reads: 

"The ~rustees of the institutions for feeble minded youth, may admit 
thereto all youth of this class not over fifteen years of age who <have been 
residents of the state for one year, and are not capable of receiving instruc
tion in the common schools." 

Section 1892 G. C. reads: 

"The trustees shall prescribe and publish instructions and forms for 
the admission of pupils, and may include in them such interrogatories as 
they think necessary or useful. Such instructions and forms shall be furnished 
to any person applying therefor, and also be sent in sufficient numbers to the 
probate judges in the several counties." 

Section 1895 G. C. reads: 

"The custodial department shall be entirely and especially devoted 
to the reception, detention, care and training of idiotic and feeble minded 
children and adults, regardless of sex or color, and shall be so planned as to pro
vide separate classifications of the numerous groups embraced under the 
terms idiotic and imbecile or feeble minded. Cases afflicted with paralysis 
shall have a due proportion of space and care in the custodial department." 

Section 1901 G. C. reads: 

"The trustees shall receive as inmates of the custodial department, 
feeble minded children, residents of this state, under the age of fifteen years, 
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who are incapable of receiving instruction in the common schools of the 
state, and adults of the same class, over this age, who are public charges. 
The trustees shall prescribe, and cause to be printed, instructions and forms of 
application for their admission, include therein interrogatories and require 
answers thereto, under oath, showing facts needed for their information. Such 
instructions and forms shall be furnished to applicants for the admission of any 
person or patient, in whole or in part as a state beneficiary, and be endorsed 
by the probate judge of the county in which he resides at the time of making 
the aprlication." 

Section 1903 G. C. (103 0. L., 245), reads: 

"Feeble minded persons of such inoffensive habits as to make them 
proper subjects for classification and discipline in the institution may be 
admitted, on pursuing the same course of legal commitment as governs ad
mission to the state hospital for the insane." 

It will be noted from these sections that a child under fifteen years of age is ad
mitted into the institution for feeble minded by virtue of the provisions of section 
1891 and 1892, above quoted, und~r such rules and regulations as the Ohio board of 
administration (which board succeeded to the powers and duties of the board of trus
tees of the institution for feeble minded) prescribes. 

In an opinion rendered by Ron. Timothy S. Hogan, found in volume 1 of the 
Annual Report of the Attorney-General for 1912, p. 311, I find the following statement: 

"Under authority of section 1892 General Code, the board of admin
istration, who succeeded to all the duties of the board of trustees of the in
stitution for feeble minded youth, may provide the terms and requirements 
for admission of pupils to this institution. Xo medical examination is re
quired. The statute does not provide that applicants should first be ex
amined as to their mental condition, but authorizes the board to prescribe 
and publish instructions and forms for the admission of pupils; and they 
may include therein such interrogatories as they may think necessary or 
useful to have answered. 

This view is sustained by the case of Doran v. Fleming, 17 Circuit 
Decision 737. 

Section 1893 General Code provides for the admission of pupils over 
fifteen years of age. It is as follows: 

'If the capacity of the institution allows the reception of pupils besides 
those above described, the trustees may admit persons of greater age, and 
persons not resident in the state. For all who 11re not residents of the state 
for the required time, the trustees shall charge and receive for the institution 
a fair rate of compensation, to be fixed by them.' 

I have already held in an opinion addressed to Dr. E. J. EmeriPk, of 
the date of September 25, 1911, that feeble minded persons over fifteen years 
of age, who are not public charges, can only be admitted to the institution 
by commitment by a probate judge, after witnesses are subpoenaed, hearing 
had, and a certificate signed by two medical witnesses; that persons who 
are public charges may be admitted upon simple application. 

So that, answering your question specifically, two medical witnesses 
are not required to admit persons under fifteen years of age, eligible to be 
admitted to the institution for feeble minded youth; and two witnesses are 
not required to admit persons over fifteen and under twenty-one years of 
age, who are public charges, and who are admitted under authority of sec-
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tion 1893 General Code, but two mediral witnesses are required for persons 
over fifteen years of age and under twenty-one years of age not public charges, 
who are admitted to the institution. 

Coming now to your second question, section 1902 provides as follows: 
'Feeble minded adults of such inoffensive habits as to make them 

proper subjects for classification and discipline in the institution may be 
admitted, on pursuing the same course of legal commitment as govern ad
mission to the state hospital for the insane.' 

Proceedings for admission of the insane are found in section 1953 et 
seq. General Code. To admit patients to a hospital for the insane requires 
the certificate of two medical witnesses, who are allowed, under section 
1981 General Code, five dollars each for making the examination and cer
tificate. Section 1902, above quoted, provides: Feeble minded adults 
may be committed to the institution for feeble minded youth on pursuing 
the same course of legal commitment which governs admission to state hos
pitals for the insane. It therefore requires the testimony and certificate 
of two medical witnesses to commit feeble minded adults to the institution, 
and they are entitled to five dollars for making the examination and cer
tificate, as provided in section 1981 Genmctl Code." 

This followed, as will be seen from the statement quoted, an opmwn rendered 
by Mr. Hogan to the superintendent of the institution for feeble minded, found in 
the Annual Report of the Attorney-General for 1911-1912, Vol. 2, page 980. In that 
opinion he stated: 

"The trustees are empowered to accept without legal commitment 
persons over the age of fifteen years, incapable of receiving instructions in 
the common schools, who are public ch2rges. For such admission the form
alities prescribed in section 1901 are sufficient. On the other hand, the 
trustees must admit into the custodial department, feeble-minded adults 
committed by proceedings under sections 1903 et seq. General Code, if the 
trustees are satisfied that they are of such inoffensive habits as to make 
them proper subjects of classification and discipline in the institution." 

This opinion was approved by my predecessor, Hon. Edward C. Turner, found 
in Opinions of the Attorney-General for 1916, Vol. 2, page 1460, in which he held: 

"An adult person of feeble mind, who is a public charge, may be ad
mitted to the custodial department of the institution for feeble-minded 
youth under the provisions of and in accordance with the formalities pre
scribed by section 1901 G. C., but an adult person of feeble mind who is not 
a public charge may only be admitted to said institution as provided by sec
tion 1902 G. C. as amended 103 0. L. 245." 

From a consideration of the statutes quoted and the optmons referred to, 
I think it is clear that sections 1891, 1892 and 1901 General Code author
izes the admission upon rules prescribed by the board of administration of childten 
not over fifteen years of age who have been residents of the state for one year and 
who are not capable of receiving instruction in the common schools, and authorizes 
as well the admission into the custodial department of the feeble minded institution 
children under the age of fifteen who are incapable of receiving instruction in the 
common school and who are residents of the state, and adults of the same class over 
fifteen years of age who are public charges. In the admission of such persons to the 
institution for feeble minded youth no commitment by the probate court is necessary, 
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nor is the testimony of any medical witnesses required. If the person to be com. 
mitted is over fifteen years of age and not a public charge, then section 1902 applies. 
This section adopts the same method of legal commitment to the feeble minded in
stitution as is provided by statute for admission to state hospitals for the insane. 
Proceedings for admission to insane hcspitals are found in sections 1953 et seq. of the 
General Code. 

It was held by :\Ir. Hogan in an opinion found in the Annual Report of the At
torney-General for 1912, Vol. 1, page 310, above quoted, that in these cases the testi
mony and certificate of two medical witnesses is required to commit feeble minded 
adults to the institution and they are entitled to S5.00 for making the examination 
and certificates, as provided in section 1891 General Code. 

You do not state in your communication whether or not the person to be com
mitted to the institution for feeble minded is under or over fifteen years of age. You 
qo, however, inquire as to the proceeding to commit a child to the institution for feeble 
minded. 

With the statutes and authorities quoted in mind, I advise you that if the child 
referred to is not over fifteen years of age, or is over fifteen years of age and a public 
charge, no commitment by the probate court is necessary and no fees to physicians 
for examination can be allowed. If, however, the child is over fifteen years of age 
and not a public charge, such child should be committed to the institution by the 
probate court, as provided in section 1902 General Code, and in that case the phy
sicians examining the child anp making the certificate required, shall be allowed each 
the sum of $5.00 "and witness fees as allowed in the court of common pleas." 

833. 

Very truly yours, 
JosErH McGHEE, 

Attorney-General. 

TRUAXT OFFICER-WOMEN CANNOT BE APPOINTED. 

The position of truant officer, as provided for under section 7769 General Code, is a 
public office, and women cannot be appointed to, or qualify for such position. 

CoLUMBUs, Omo, December 5, 1917. 

H ON. EARL K. SoLETHER, Prosecuting Attorney, Bowling Green, Ohio. 

DEAR S,R:-Under date of September 19, 1917, you submit the follo}Ving to this 
department for answer: 

"One of the school boards of this county has put up to me the propo
sition of whether or not a woman can serve as truant officer as provided in 
section 7769 and the following sections of the General Code. I wish you 
would give me your advice in the matter. 

This question comes from the school board of Rossford, in this county, 
where there is a large foreign population. It seems that they have a district 
nurse there whom they wish to designate as a truant officer, and I believe 
if this could be done it would be a great help to the school board." 

The question for determination is whether or not a woman can hold the position 
of truant officer. The first thing to be determined is whether the position of truant 
officer may be considered as a public office or merely as a public employment. This 
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question must be determined from the duties of the position rather than from the 
name that might be applied thereto. 

Section 7769 General Code, authorizes the appointment of a truant officer and 
the section{l following prescribe the duties of_ such position. Section 7769 General 
Code provides: 

"To aid in the enforcement hereof, truant officers shall be appointed 
as follows: In city districts the board of education must appoint and em
ploy a truant officer and may employ such assistants to such truant officer as 
may be deemed advisable; in village and rural districts the board of educa
tion may appoint a constable or other person as truant officer. The com
pensation of the truant officer and assistants shall be fixed and paid by the 
board appointing them." 

Section 7770 General Code reads: 

"The truant officer and assistants shall be vested with police powers, 
and the authority to serve warrants, and have further authority to enter work
shops, factories, stores and all other places where children are employed, and 
do whatever may be necessary, in the way of investigation or otherwise, to 
enforce this act. He also may take into custody any youth between eight and 
fifteen years of age, or between fifteen !lnd sixteen years of age when not reg
ularly employed who is not attending school and shall conduct such youth 
to the school he has been attending, or which he rightfully should attend." 

Section 7771 General Code reads as follows: 

"The truant officer shall institute proceedings against any officer, parent, 
guardian, perwn, partnership or corporation, violating any provisions of 
this chapter, and otherwise discharge the duties described therein, and per
form such other service as the superintendent of schools or the board of edu
cation may deem necessary to preserve the morals and secure the good con
duct of Echocl children, ard to enforce the provisions of this chapter. The 
truant cfficer shall keep on file the name, address and record of all children 
between the ages of fifteen and sixteen to whom age and schooling certificates 
have been granted who des.ire employment, and manufacturers, employers 
or other persons requiring help of legal age shall have access to such files. The 
truant officer shall co-operate with the industrial commission in enforcing 
the conditions and requirements of the child labor laws of Ohio, furnishing 
upon request such data as he has collected in his reports of the children from 
eight to sixteen years of age and also concerning employers, to the industrial 

· commission and to the superintendent of public instruction. He must keep 
a record of his transactions for the inspection and information of the superin
tendent of schools and the board of education; and make daily reports to the 
superintendent during the school term in districts having them, and to the 
clerk of the board of education in districts not having superintendents as 
often as required by him. 'suitable blanks for the use of the truant officer shall 
be provided by the clerk of the board of education." 

The above section prescribes the main duties to be performed by a truant officer, 
and while he has other duties to perform the above proyisions are sufficient to deter
mine whether or not the holding of such position is a public office. 

It will be observed that section 7770 General Code, gives to the truant officer, 
police power with authority to serve warrants. Under the provisions of section 7771 
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General Code such officer is authorized to institute proceedings against any officer, 
parent, guardian, person, partnership or corporation violating any provisions of the 
chapter pertaining to compulsory education. 

The powers herein granted to the position of truant officer are clearly a part of 
the sovereignity of the state. 

The rule by which a public officer may be distinguished from a public employ
ment is stated in the case of state ex rel. v. Jennings, 57 Ohio State, page 415, where 
one of the branches of the syllabus reads: 

"To constitute a public office against the incumbent of which quo war
ranto will lie, it is essential that certain independent public duties, a part of 
the sovereignity of the state, should be appointed to it by law, to be exercised 
by the incumbent, in virtue of his election or appointment to the office, thus 
created and defined, and not as a mere employe, subject to the direction and 
control of some one else." 

On page 429 of the above opinion, ::\1inshall, J., says: 

"But the character of an office cannot be attached to a position by a 
name merely. Whether it be an office or not, will depend upon the nafure 
and character of the duties attached to it by law." 

While the name "officer" is attached to the position of truant officer, and it is 
designated in section 7769 General Code that the board of education "must appoint 
and employ a truant officer," the use of the terms "officer" and "employe" are not 
conclusive as to the nature of the position. 

The duties which are placed upon the position of truant officer are independent 
and are to be exercised by the incumbent of such position and the incumbent is not 
subject to the direction and control of some one else. Furthermore, the powers granted 
to the truant officer are powers which are derived directly from the sovereign powers 
of the state. The powers herein gmnted, are similar to those exercised by a patrolman 
of a city. In the case of State ex rel. v. City of Painesville the first branch of the 
syllabus reads: 

"A duly appointed patrolman of the police department of a city is an 
officer within the meaning of the laws of Ohio." 

This ·is substantially the holding in the case of Feathergill v. State ex rei. 33 Ind., 
App., 683, wherein it is held: 

"A truant officer under section 6033-d, Burns 1901, i~ a public officer, 
and must qualify as provided by section 7533, Burns 1901, before assuminf!: 
the duties of the office." 

On page 685 of the opinion Roby, J., gays: 

"Following that part of section 2, above quoted, and carried into section 
3, his (truant officer) duties are specified, the power conferred upon him, 
while it is confined within limits is a part of the power possessed by the state 
and inherent to soverrignity." 

Upon examination of the provisions of section 6033-d, Burns 1901, referred to in 
the above opinion, it is found that the duties therein prescribed for the truant officer 

9-Vol. ill-A. G. 
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are not as broad as those granted to the truant officer in this state. The part of the 
above section applicable to the duties of the truant officer reads as follows: 

"The truant officer shall see that the provisions of this act are complied 
with, and when from r;ersonal knowledge or by report or complaint from any 
resident or teacher of the townships under his supervision, he believes that 
any child subject to the provisions of this act is habitually tardy or absent 
from school, he shall immediately give written notice to the parent, guardi
an or custodian of such a child that the attendance of such child at school is 
required and if within five days such parent, guardian or custodian of said child 
does not comply with the provisions of this section, then such truant officer 
shall make complaint against such parent, guardian or custodian of such 
child in any court of record for violations of the provision of this art." 

It is &pparent from the duties placed upon the position of truant officer, and the 
decisions above cited, that the position of truant officer is a public office. 

The sections of the General Code authorizing the appointment of a truant officer 
do not specifically provide that such officer must take an oath of office. It is pro
vided, however, by section 2 of the General Code that each person chosen or appointed 
to an office shall take an oath of office. This section reads as follows: 

''Each person chosen or appointed to an office under the constitution 
or laws of the state, and each deputy or clerk of such office1·, shall take an 
oath of office before entering upon the discharge of his duties. The failure 
to take such oath shall not affect his liability or the li'lbility of his sureties." 

The question now arises as to whether a woman can fill the position of truant 
officer. There is no specific provision of statute which authorizes the appointment 
of a woman for that position. 

Women were granted the right to vote and to hold the position of member of the 
board of education by the provisions of section 4862 General Code, which section 
reads: 

"Every woman born in the United States or who is the wife or daughter 
of a citizen of the United States, who is over twenty-one years of age and 
possesses the necessary qualifications in regard to residence hereinafter pro
vided for men shall be entitled to vote and to be voted for member of the 
board of education and upon no other question." 

It is specifically provided herein that a woman shall not be permitted to vote 
upon any other question. 

In an opinion by Honorable Timothy S. Hogan, attorney-general, under date of 
April 3, 1913, and reported in the Annual Report of the Attorney-General for the 
year 1913, Vol. 1, p. 466, the right of a woman to be elected as clerk or treasurer of 
the fJOard of education was under consideration. It was held therein that a womtn 
did not have such right except where the statutes specifically provided that she could 
hold such position as it did so provide in authorizing the election of a member of the 
board of education to elect one of its members as clerk of said board. At page 469 
of the above report ::\1r. Hogan says: 

"By virtue of section 4747 General Code, boards of education in all 
districts, except in township districts, may elect one of their own members 
as clerk of said board of education. It follows, therefore, that if a wom~n 
is a member of such board she cil.n be elected clerk thereof by virtue of said 
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section. There is no statutory provisions where a woman other than a 
member of such board of education can be elected clerk thereof, and inas
much 2.s the legislature has not yet seen fit by legislative enactment to grant 
the right to women to be elected clerk other than to such woman as happen 
to be elected 8.fl members of school boards of village, city and special school 
districts, it is my opinion that a woman who is not a member of such board 
of education cannot be elected clerk thereof. The statute is to be strictly 
construed in this regard and goes no further than its plain terms purport." 

He applies the same principle to the position of treasurer of the board of educa
tion and the same principle of law will apply to the position of truant officer. 

The above principle is based upon the provisions of the constitution of the state 
of Ohio, section 4, article XV, which section reads as follows: 

":Xo person shall be elected or appointed to any office in this state unless 
possessed of the qualifici1tions of an elector; provided that women who are 
citizens may be appointed as members of boards of, or to positions in; those 
departments and institutions established by the state or any political sub
divisions thereof involving the interests or care of women or children or 
both." 

This sention is subject, however, to the provisions of Article VI of the constitu
tion, which article covers the subject of education. Section 2 of said article VI reads 
as follows: 

"The general assembly shall make such provisions, by taxation, or other
wise, as, with the income arising from the school trust fund, will secure a 
thorough and efficient system of common schools throughout the state; but 
no religious or other sect, or sects, shall ever have any exclusive right to, or 
control of, any part of the school funds of this state." 

Section 3 of said article reacls: 

"Provision shall be made by law for the organization, administration 
and control of the public school system of the state supported by public 
funds; provided, that each school district embraced wholly or in part within 
any city shall have the power by referendum vote to determine for itself the 
number of members and the organization of the district board of educa
tion, and provision shall be made by law for the exercise of this power by such 
school districts." 

These sections give to the general assembly authority to legislate as to the or
ganization, administration and control of the public school system. 

Section 3 was adopted September 3, 1912, and section 2 has been substantially 
a part of the constitution of Ohio since 1802. 

In the case of State ex rei. v. City of Cincinnati, 19th Ohio, page 178, the su
preme court had under consideration an act of the legislature which authorized the 
trustees of a township and other named officers "to create one or more school districts, 
f01 colored persons, in every such township, city, town or village." 

The second section of the act authorized "the adult male colored tax payPrs re
siding in the districts to meet and choose their school directors." The court sustained 
the validity of this article and also held that the act impliedly authorized the selec
tion of colored persor.s as members of the school board. 
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On page 197, Hitchcock, C. J., says: 

"So far as the elective cfficers of the state, county or township are con
cerned they must be white men. They can be elected only by white men. 
White men alone are legal voters at state, county, and township elections. 
Beyond this the court does not prescribe. Nor does it even go thus far with 
respect to all county and township officers. 

Now a school director, although in some respects a public officer, is not 
even a township officer. He is merely the officer of a school district-a 
political organization unknown to the constitution-the mere creation of 
legislative enactments. And it seems to the court that the person creating 
the political organization might well define the qualifications of its officers, 
if in so doing they do not violate an express provision of the charter under 
which they themselves act." 

This case recognizes. the right of the legislature to create a school district and to 
authorize persons who have not a constitutional right to vote to choose members of 
the board of directors of a school district and to be members of such board. 

The next case to be considered is that of State ex rei. v. The Board of Elections, 
etc., 9th circuit court, page 124. In this case, what is now known as section 4862 
General Code, supra, granting the right to women to vote for members of the board 
of education, was under consideration. The validity of that section was sustained. 
The syllabus of this case reads as follows: 

"The act of April 24, 1894, conferring upon women the right to vote 
and be voted for at any election held for the purpose of choosing any school 
director; member of the board of educvtion or school council under the gen
eral or special laws of the state is valid, it being within the power to provide 
for the establishment and ml:tintenance of common schools which the con
stitution confers upon the general assembly, and not within the limitation 
contained in section one of .article five." 

This decision follows that of State ex rei., v. City of Cincinnati, 19th Ohio, 178, 
supra, and was affirmed without report upon authority of the above case in Mills v. 
City Board of Elections, 54 0. S., 631. 

This case also recognizes the right of the legislil.ture to determine the qualifications 
of electors at elections for school districts and the qualifications of persons who may 
hold offices in a school district. 

In the case of Cline v. Martin, 94 0. S., 420, the validity of the act creating county 
school districts was under consideration and the act was held to be constitutional. 
Judge Donahue, in the opinion of the court, reviews the former holdings of the supreme 
court above cited. On pages 427 and .428 he says: 

"If there were any doubt about the correctness of the ruling of this court 
in the case of Mills v. City Board of Elections et a!., supra, that doubt is 
entirely removed by the amendment to the constitution of September 3, 
1912, which amendment supplements sections 1 and 2 of article VI. There 
is now no other possible construction of these sections than that given them 
by this court in the case of Mills v. City Board of Elections et a!., supra, 
in so far as they affected the decision in that case. 

That judgment of the circuit court was affirmed without report, upon 
the authority of State ex rei., v. City of Cincinnati, 19 Ohio, 178. In that 
case this court expressly recognized the distinction between a member of the 



.ATTORXEY -GE~'ER.AL. 2245 

board of education of a township school district and a township officer. In 
the opinion of Hitchcock, C. J., at page 197, it is said: 'X ow a school di
rector, although in some respects a public officer, is not even a township 
officer. He is merely the officer of a school district-a political organization 
unknown to the constitution-a mere creatwe of legislative enactment.' 

It would appear from these decisions that the question whether or not 
a member of a board of education is a township, county or municipal officer 
is no longer an open one in this state." 

The effect of the above holdings of the supreme court is that an office in a school 
district is not a constitutional office and that the general assembly under the authority 
of sections 2 and 3, of Article VI of the constitution has full power to legislate as to the 
qualifications of the persons who may hold positions in a school district. 

Coming now to the particular position under consideration here the general assem
bly has not legislated so as to permit women to hold the position of truant officer. 
Until the legislature passes such legislation a woman cannot hold such position. 

In conclusion, the position of truant officer, as provided for under section 7769 
General Code, is a public office, and a woman cannot be appointed to, or qualify for, 
such position. 

Since the above opinion was written you have submitted a further inquiry as fol
lows: 

"Can a lady school teacher act as truant officer, and what effect would 
the fact that she is a nonresident of the school district in which her appoint
ment as truant officer has been made, have upon the question?" 

In view of the conclusion above reached, the above question must be answered 
in the negative, that is, that a lady school teacher can not hold the position of truant 
officer. It is not necessary therefore to consider the effect of such teacher's being 
a nonresident of the school district. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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834. 

WORKMEN'S COMPEKSATION LAW-WHO ENTITLED TO PROTECTION 
-INDEPENDENT CONTRACTOR. 

1. Every person who employs five or mm·e workmen or operatives regularly in the 
same business, trode, profession or occupation, or in or about the same establishment under 
any contract of hire, express or implied, oral m· written, is entitled upon compliance there
with, to the protection afforded by the workmen's compensation act. 

2. Any person who enters into a contract with an independent contractor may, upon 
compliance with the workmen's compensation act, obtain the protection of said act for 
himself and the employes of said independent contractor. 

CoLUMBus, Omo, December 7, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have your communication m which you request my opinion 
upon the following: . 

"Are the persons employed under the saleman's and dealer's contracts 
enclosed employes of J. J. M.? 

Since Mr. M. has paid his premium into the state insurance fund with 
the understanding that such employes were protected, may compensation 
be paid in case of injury if you find that they are·not employes of Mr. M?" 

The first contract is what is commonly known as a "dealer's contract" with a 
distributor. According to its terms the distributor employs the dealer to sell certain 
merchandise upon a commission. It is unnecessary to go into this contract, as it is 
clearly a contract of employment, and by its terms the dealer is required to give to 
the distributor a bond for the faithful performance of his duties as specified in sdd 
contract of employment. 

The second contract is made between the dealer and a salesman, the dealer ob
taining his right to make such contract under the contract between his and the dis
tributor first noted. In the second contract the dealer employs the salesman to sell 
certain merchandise, and it is provided in this contract that the salesman must give 
a bond for the faithful performance of his duties, which bond runs in favor, not only 
of the dealer, but also of the distributor, and the main company with which the dis
tributor has his contract. The bond provided for in the contract between the dealer 
and the distributor also runs in favor of both the distributor and the company with 
whom the distributor has his contract. 

The contract between the salesman and the dealer also contains a provision that 
the contract is a personal one between the salesman and the dealer, and that neither 
the distributor nor the company are to be held responsible for payment of commissions 
or charges falling due under the contr.act; and that all claims of liability of any kind 
against the distributor or the company are waived. 

I call your attention to the above as showing that both of these contracts are 
contracts of employment. Under the first the relation of employer and employe 
expressly exists between the distributor and the dealer; in the second contract a pro
vision is embodied under which the distributor may, as against a claim made by the 
salesman, assert the claim that the salesman is the employe of the dealer and not of 
the distributor. This provision can undoubtedly be waived by the distributor and 
he may regard the salesman as his employe if he cares to do so. 

Our statute defining the term "employe" and thus specifying what persons come 
under the protection of the compensation act, was amended by the last legislature 
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(section 1465-61, 107 0. L. 159) and the scc6nd and third paragraphs of said act now 
read: 

"2. Every person in the Eervice of any person, firm or private corpora
tion, including aey public service corporation employing five or more work
men or operatives regularly in the same business, or in or about the same 
establishment under any contract of hire, express or implied, oral or written, 
including aliens, and also including minors who are legally permitted to work 
for hire under the laws of the state, but not including any person whose 
employment is but casual and not in the usual course of trade, business, 
profession or occupation of his employer." 

3. Evezy person in the service of any independent contractor or 
sub-contractor who has failed to pay into the state insurance fund the amount 
of premium determined and fixed by the industrial commission of Ohio for 
his employment or occupation, or to elect to pay compensation direct to his 
injured and to the dependents of his killed employes, as provided in section 
1465-69 General Code, shall be considered as the employe of the person 
who has entered into a contract, whether written or verbal, with such inde
pendent contractor unless such employes, or their legal representatives or 
beneficiaries elect, after injury or death, to regard such independent con
tractor as the employer." 

You_will note that the second paragraph is very broad arid my opinion is if the 
distributor employs five or more persons under contracts of employment similar to 
those submitted by you, regularly in the same business, he is undoubtedly entitled 
to enter the state insurance fund and to be given protection; and further that if he 
makes application for insurance of persons employed as salesmen, under contracts 
between such salesmen and a dealer who has a contract with him, and lists such sales
men as his employes and pays the premiums provided, such persons must be regarded 
as his employes u'nder contemplation of the workmen's compensation act, and that 
he is entitled to take out state insurance for his and their benefit. 

Even if the dealer could be regarded as an independent contractor in his con
tract with the salesman, the distributor could be held at the option of the salesman 
under paragraph 3 of section 1465-61 above quoted. 

For the reason that the workmen's compensation law should be given a liberal 
construction to accompliFh the purposes for which it was enacted, and the fact that 
the last amendment to section 1465-61 G. C. shows clearly the purpose of the legis
latu,re to extend the protection of the act to all employes so far as possible; and that 
it has attempted so far as the employe is concerned to make it immaterial whether 
the employe is employed by an independent contractor or by the person who entered 
into the contract with the independent contractor, it is unnecessary to consider whether 
in the question submitted by you the dealer is to be regarded as an independent con
tractor; as the distributor by the statute is made liable, he certainly can insure against 
this liability. 

My answer, therefore, to your first question is in the affirmative. 
This makes it unnecessary to answer your second question. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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835. 

EiVIPLOYE-OF IXDEPEKDEXT COXTRACTOR-WHO HAS FAILED TO 
PAY INTO STATE INSURANCE FUND OR ELECTED TO PAY COM
PENSATION DIRECT-HOW COMPEXSATION PAID. 

An employe of an independent contractor who has failed to pay into the state insurance 
fund the amount of premium determined and fixed by the industrial commission of Ohio, 
or to elect to pay compensation direct under section 1465-69 G. C. if he (such employe) 
makes claim for compensation, is to be considered as the employe of the person who entered 
into the contract with such independent contractor. If such person has paid into the state 
insurance fund the required premiums compens3tion must be mode out of the fund; if 
such person has elected to pay compensation direct under section 1465-69 G. C., com
pensation must be made under thrt section; if such person has failed to pay into the st::~te 
insur.mce fund the required premiums, or to elect to pay compensation direct under section 
1465-69 G. C., then the employe moy claim and be awarded compensation in the manner 
provided by section 1465-7<1 (section 27) G. C. 

CoLUMBus, Omo, December 7, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE~IEN:-You have submitted the following request for my opinion: 

"Paragraph 3 of section 1465-61 of the amended workmen's compensation 
act, reads as follows: 

'Every person in the service of any independent contractor or sub-con
tractor who has failed to pay into the state insurance fund the amount of 
premium· determined and fixed by the industrial commission of Ohio for 
his employment or occupation, or to elect to pay compensation direct to his 
injured and to the dependents of his killed employes, as provided in section 
1465-69, General Code, shall be considered as the employe of the person who 
has entered into a contract, whether written or verbal, with such indepen
dent rontractor unless such employes, or their legal representatives or ben
eficiaries elect, after injury or death, to regard such independent contractor 
as the employer.' 

We should like to have your advice on the following points: 

1. If an employe of an independent contractor is injured and elects 
to consider himself an employe ol the person or corporation who entered into 
the contract with such independent contractor, and such person or corpora
tion not having included such employe in his payroll report, would the indus
trial commission recogni"ze such claim? 

2. If the industrial commission would not recognize such claim, would it 
then be up to the injured employe, should he still consider himself an em
ploye of the employer entering into such contract to seek means of collecting 
damages which may be due him for injuries received? 

3. If the industrial commission does recognize such claim and pays to 
such injured workman the damages growing out of his injuries, would such 
payments be charged up to the risk of the employer entering into such con
tract with the independent contractor? 

4. What application has the foregoing section to the condition where 
an ern ployer, such as a mercantile establishment, has contractual relations 
with a firm other than building or construction contractors where such firm 
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is amenable to, but has not complied with, the Ohio workmen's compensa
tion act?" 

Answering your questions in order: 

(1) If the employer has complied with the act and paid in his premiums the 
payment must be made out of the fund. If the empfoyer misrepresents the amount 
of his payroll, or the payroll on which his premium is based, he should be prosecuted 
under section 1465-97 of the General Code. The commission must recognize the claim 
if made; it was the intent of the legislature by passing this amendment to protect 
employes of inderendent contractors who had not complied with the act. If the per
son who made the contract with the independent contractor has not complied with 
the act, nevertheless the employe is, by this amendment, to be considered as his em
ploye and can make claim under section 27 (section 1465-74 G. C.). 

(2) The commission must recognize the claim if made-either as an ordi
nary claim of an employe whose employer has complied with the act; or under section 
27 (Sec. 1465-74 G. C.) if the employer has not complied with the act. 

(3) Yes. 

( 4) It applies to all cases where the relation of employer and employe exists as 
contemplated in pan.graph 2 of section 1465-61 G. C., which reads: 

"2. Every person in the service of any person, firm or private corpora
tion, including any public service corporation employing five or more work
men or operatives regularly in the same business, or in or about the same 
establishment under any contract of hire, express or implied, oral or written, 
including aliens, and also including minors who are legally permitted to 
work for hire under the laws of the state, but not including any person whose 
employment is but casual and not in the usual course of trade, business, pro
fession or occupation of his employer." 

The test is: does the relation of employer and employe exist between the imle
pendent contractor and the employe; if it doeR, and the independent contractor has 
not complied with the law, the employe may treat the person who entered into the 
contract with the independent contractor as his employer. 

As stated above, it was the intent of the legi~lature to protect employes of inde
pendent contractms. By this amendment the person who makes a contract with an 
independent contractor is liable as employer to the employes of the independent con
tractor if the independent contractor does not pay into the state fund the premium 
he should pay, or does not elect to pay compensation direct under section 1465-69 G. C. 

If the independent contractor does not pay such premiums or elect to pay direct, 
then the person who entered into the contract with him is an "employer" under the 
contemplation of the act and his employes are entitled to compensation from the fund, 
if he has paid his premiums, and under section 27 (Sec. 1465-74 G. C.) if he has not. 

Very truly yours, 
JosEIH McGHEE, 

Attorney-General. 
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836. 

COLLATERAL INHERITANCE LAW-NOT APPLICABLE TO ESTATES 
PASSING BY VIRTUE OF WILL OF TESTATOR WHO DIED BEFORE 
LAW BECAME EFFECTIVE. 

The collateral inheritance tax law does not apply to estates passing by virtue of the 
will of a testator who died before the law became effective, though such estates did not r:est 
until after such date. 

CoLuMBus, Onro, December 7, 1917. 

HoN. F. G.RoBERTS, Probate Judge, Ironton, Ohio. 

DEAR' Sm:-I regret that your letter of November 8th did not receive the im
mediate attention of this department. The question which you ask was confused 
with other questions pertaining to the application of the collateral inheritance tax 
law which have been under consideration here for some time. 

You inquire whether the present collatmal inheritance tax law, which was passed 
in 1893, applies to a bequest passing to collateral heirs under the following circum
stances: 

H. died testate August 3, 1883. Her will crea.ted a trust in the Portsmouth Read-· 
ing Room Association. Said association has recently been dissolved and the funds 
which were the subject of the trust have been turned over to the administrator with 
the will annexed for distribution under the residuary clause of the will to persons who 
are not within the exemption provisions of the inheritance tax law. 

This precise question was determined under the direct inheritance t.,x act of 
1904, in the case of Executors of Eury v. The State, 72 0. S .. 448. In that case the 
claim of the state to the tax was predicated upon the contention that the estates cre
ated by the will there involved did not vest until after the tax law became effective. 
The court did not decide whether the estates therein involved were vested as of the 
date of the death of the testator or were contingent or executory, becoming vested 
only at a later date and after the law went into effect. After expressing the view that 
if it were necessary to determine that· question "we probably should conclude that 
they were vested though some of them were defeasible." Summers, J., says, page 454: 

"But the occasion of the tax being the devolution of propeity it ought 
to attach to such interests only as arise by reason of a death subsequent to 
the act, and such clearly appears to have been the legislative intent, for not 
only is the act not expressly made retroactive but its words a.re all prospec
tive. The right to inherit shall be taxed. The tax shall become due and 
payable immediately upon the death of the decedent, and shall at once become 
a lien upon said property, and if not paid within one year U:rter the death of the 
decedent interest at six per cent. is to be collected, * * * Other pro
visions that would be difficult of application of the act is retroactive are 
contained in it, so that it would be unreasonable to conclude that the legis
lature, ir1 the absence of any suitable provisions for a retroactive operation 
of the act, intended it so to operate." 

While this reasoning is far from convir.cing in that there is nothing retroactive 
about the making an inheritance tax law apply to interests that do not vest until after 
jt goes into effect though by virtue of a. death occurring before it goes into effect, yet 
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the court passed squarely upon the question, and though another statute was involved, 
the phraseology of that act was so similar to that of the collateral inheritance tax 
law now in force that the case can not be distinguished. 

I am therefore of the opinion that even if the residuary bequest referred to by you 
should be regarded as executory or contingent and as not having vested as of the death 
of the testator, yet the present inheritance tax, which did not go into effect until after 
that death occurred, does not apply to the estates arising therefrom. 

· Very truly yours, 
JosEPH McGHEE, 

A ltorney-General. 

837. 

APPROVAL-AMENDMENT TO THE ARTICLES OF INCORPORATION 
OF THE GREAT AMERICAN MUTUAL INDEl\:DHTY COMPANY. 

CoLUMBus, OHIO, December, 7, 1917. 

HoN. WILLIAM D. FuLTON, Secretary of Slate, Columbus, Ohio. 
DEAR Sm:-Under date of December 4, 1917, you submit for my approval amend

ment to the articles of incorporation of The Great American Mutual Indemnity Com
pany, the original articles of which company were approved by me under date of 
November 24, 1917. By the amendment the company has elected to transact two 
of the kinds of business, other than fire insurance, authorized by the provisions of 
section 9607-2 G. C. (107 0. L. 647.) In the opinion above referred to I held that a 
mutual insurance company, organized under the provisions of the act above noted, 
may lawfully elect to transact more than one of the kinds of business therein specified, 
other than fire insurance, and inasmuch as the certificate with respect to the amend
ment of the articles of incorporation seems to be otherwise in conformity with the 
provisions of law applicable to the amendment of articles of incorporation of corpo
rations, the same is hereby approved. 

I herewith return you check for six dollars, drawn to your order, by Mr. Endly, 
secretary-treasurer of the company. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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838. 

INDEPENDENT AGRICULTURAL SOCIETY-HOW DEPRIVED OF RIGHT 
TO SECURE PUBLIC FUNDS FROM COUNTY TREASURER. 

Failure to comply with the provisions of section 9882 General Code, or the 
payment of dividends t.o its members, will deprive an independent agricultural 
society of the right to secure public ftmds from the county treasurer under the 
provisions of section 9880-1 General Code. 

CoLUl\!BUS, OHIO, December 7, 1917. 

' 
Hoxo&ABLE WAI.TER BEcK, Prosecuting Attorney, Lisbon, Ohio. 

DEAR SIR:-I have your communication in which you submit the following 
inquiry for answer: 

"We have in Columbiana county a fair association known as 'The 
East Palestine Fair Co.,' which was organized in 1906, under the pro
visions of section 9880 G. C., and subsequent sections. 

"Following the enactment of section 9880-1 (105-106 Ohio Laws, 273) 
this agricultural society filed its report with the board of agriculture 

·of Ohio and received a certificate authorizing the treasurer of Colum
biana county to pay this independent agriculture society the sum of 
$800.00. 

"This agricultural society has paid dividends to its members, and ad
mits that they have not complied in any way with provisiop.s of section 
9882 G. C. 

"Under these conditions, I should like to have your opinion as to 
whether or not this independent society can make claim to being entitled 
to this allowance." 

The first question presented is whether an agricultural society can secure aid 
from the county without complying with the provisions of section 9882 Gen
eral Code. The effect of paying dividends to the members of the association 
will also be considered in this opinion. 

The association seeking money from the county is an independent society, 
and such society is governed by the provisions of section 9880-1 General Code, 
Which provides as follows: 

"When thirty or more persons, residents of a county or of con
tiguous counties not to exceed three, are organized into an independent 
agricultural society that has held annual fairs for agricultural advance
ment previous to January 1, 1915, in a county wherein is located a 
county agricultural society, and when such independent society has 
held an annual exhibition in accordance with the three following sec
tions, and made proper report the state board, then, upon presentation 
to the county auditor of ·a certificate from the president of the state 
board attested by the secretary thereof, that the laws of Ohio and the 
rules of the board have been complied with, the county auditor of the 
county, if the fair board be residents of one county, shall draw an order 
on the treasurer of the county in favor of the president of the inde
pendent agricultural society for a sum equal to the amount paid to the 
county fair and the treasurer shall pay said order. If the fair board 
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of the independent agricultural society be residents of more than one 
county, the auditors of such counties shall draw orders on their re· 
spective treasurers for their proportionate share of an amount equal to 
an average amount paid to the several county fair boards to be divided 
according to population of the counties according to the last federal 
census. The treasurer or treasurers shall pay such order or orders 
from the county funds." 

This section prescribes the conditions upon which it can secure aid from 
the county and one of those conditions is, 

"when such independent society has held an annual exhibition in ac· 
cordance with the three following sections." 

Section 9881 General Code provides: 

"The several county or district societies formed under the pro· 
visions of the preceding section, annually shall offer and award pre
miums for the improvement of soils, tillage, crops, manures, implements, 
stock, articles of domestic industry, and such other articles, produc· 
tions, and improvements, as they deem proper, and may perform all 
acts they deem best calculated to promote the agricultural and house
hold manufacturing interests of the district and of the state. They 
shall regulate the amount of premiums, and their different grades, so 
that small as well as large farmers may have an opporunity to com
pete therefor. In making their awards special reference shall be had 
to the profits which accrue, or are likely to accrue from the improved 
mode of raising the crop, or improving the soil, or stock, or of the 
fabrication of the articles thus offered, so that the premium will be 
given for the most economical mode of improvement." 

Section 9882 General Code reads: 

"Persons offering to compete for premiums on improved modes of 
tillage, or the production of crops or other articles, before such pre
mium is adjudged, shaH deliver to the awarding committee a full and 
correct statement of the process of the mode of tillage or produc
tion, and the expense and value thereof, with a view to showing ac
curately the profits derived or expected to be derived therefrom." 

From the statement contained in your letter, it appears that the agricul
tural society in question has not complied with the provisions of section 9882 
General Code. The statute, however, requires that the provisions of said sec
tion shall be complied with. 

The failure therefore to comply with that section would not meet the con· 
'ditions prescribed by statute for the payment of money from the county treasury. 

The rule of construction of such condition is stated In 2 Corpus Juris, 990, 
at section 7, as follows: 

"Under some of the statutes, agricultural societies upon compliance 
with certain conditions are entitled to receive appropriations from the 
public treasury for their support and advancement; and acts authoriz· 
ing appropriations of public money in their behalf are not unconsti· 
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tiona!, although such appropriations to private corporations are for
bidden. Under some statutes the number of societies in each state or 
county entitled to aid is not limited, while under others only the 
society first duly organized. The power to aid must be strictly con
strued, the society must have been duly organized, and must have per
formed all the conditions prescribed b;,. ihe statute." 

In an opinion by Honorable Timothy S. Hogan, attorney-general, under 
date of July 16, 1912, and reported in volume II, page 1412, of the report of 
the attorney-general for tue year 1912, he had unaer consideration questions 
involving an agricultural society, and he says, on page 1414: 

"In order for such an association to secure aid from the county, it 
must comply with the conditions of the statute." 

In the case of State ex rei. v. Reed, 12 0. D. (N. S.) 415, it is held: 

"A court in construing section 3697 Revised Statutes in deter
mining an amount for which the auditor shall draw his warrant on 
the county treasurer to pay county agricultural societies, cannot be in
fluenced by the construction put upon it by the agricultural societies or 
other county auditors, or by the wisdom of the act, the operation 
thereof or hardship imposed thereby." 

A case in point is that of the Nemaha Fair Association v. Thummel, 47 
Kan., 182, wherein it is held: 

"In order to entitle a county or district agricultural society to 
representation in the state board of agriculture, the reports prescribed 
in section 2, of the act for the encouragement of agriculture must have 
been made; and unless these reports have been made at the time and 
in the manner required, such society is not entitled to demand an ap
propriation of the public monies of the county, such as is provided for 
in section 8 of the act mentioned." 

In this case the agricultural society in question had complied with all 
requests of the secretary of the state agricultural society, and it was therefore 
contended that it was not necessary for it to comply with the provisions of the 
statute. This construction, however, was overruled by the court and the court 
held that the provisions of the statute must be complied with and that they 
could neither be ignored nor modified by the state secretary. 

The legislature of Ohio has prescribed that the provisions of section 9882 
General Code must be complied with before an independent agricultural society 
can secure aid from the county under the provisions of section 9880-1 General 
Code. Failure to comply with said section 9882 General Code will deprive such 
society of the right to secure money from the public treasuries. 

The effect of paying dividends to the members of an agricultural societY 
calls for a consideration of the provisions of sections 4 and 6 of article VIII 
of the constitution of Ohio. 

Section 4, article VIII of the constitution provides as follows: 

"The credit of the state shall not, in any manner, be given or 
loaned to, or in aid of, any individual association or corporation what-
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ever; nor shall the state ever hereafter become a joint owner, or 
stockholder, in any company or association in this state, or elsewhere, 
formed for any purpose whatever." 

Section 6, article VIII, reads: 

"No laws shall be passed authorizing any county, city, town or 
township, by vote of its citizens, or otherwise, to become a stockholder 
in any joint stock company, corporation, or association whatever; or to 
raise money for, or to loan its credit to, or in aid of, any such com
pany, corporation, or association; provided, that nothing in this section 
shall prevent the insuring of public buildings or property in mutual in
surance associations or companies. Laws may be passed providing for 
the regulation of all rates charged or to be charged by any insurance 
company, corporation or association organized under the laws of this 
state or doing any insurance business in this state for profit." 

Under the provisions of section 4, of said article VIII, supra, the credit 
of the state cannot be given in aid of any individual association or corporation 
whatever, and under the provisions of section 6, of said article VIII the general 
assembly is prohibited from authorizing any county or other political sub
division to raise money for any joint stock company, corporation or association 
whatever. 

The question of the constitutionality of section 9880 General Code, author
izing payment from the county to agricultural societies, was under consideration 
in the case of County Commissioners v. Brown, Auditor, 1 0. N. P. (N. S.), 357. 
The first branch of the syllabus of said case reads as follows: 

"The aid extended to agricultural societies under section 3697 is 
not in the nature of loans to corporations, or of assistance to private 
enterprises carried on for the benefit of individuals, bilt was intended 
from an early period in the history of the state to promote the agricul
tural resources of the state, and is therefore not violative of section 4 
of article VIII of the constitution, which prohibits the state from loan
ing its credit to or becoming a joint owner or stockholder in any com
pany or association in the state." 

After quoting the provisions of sections 4 and 6 of article VIII of the con
stitution above cited, Collings, J., says at page 358: 

"If the provisions made in the statute under consideration can be 
said to be a loan to the corporation, or if it is in aid merely of a 
private enterprise carried on for the benefit of the individual members 
of the corporation, I should say, as would anyone else, that the statute 
is violative of th~ section of the constitution. But from the history of 
legislation on the subject, and in view of the fact that from a very 
early period in the history of the state, it has been Ohio law to pro
mote and encourage the development of the agricultural resources of 
the state, I doubt whether this statute was intended to or does in effect 
aid any private enterprise. On the contrary, I rather take the legisla
tive intention to be, and the effect of the statute to be, the offering of 
a premium to the formation and carrying on of agricultural societies 
to the end that agriculture may be fostered and promoted. This is at 
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least a tenable view, and if a correct one, the statute should stand, at 
least so far as this section of the constitution is concerned. The statute 
is not so clearly violative of it as requires a court of inferior jurisdic
tion to bold it unconstitutional." 

The principle upon which this act is held to be valid is that agricultural 
associations are not organized for the benefit of the individual members of the 
association. This would not be true in cases where such associations pay divi
dends to their members. In such a case, the association would be carried on 
for profit, and it would come within the prohibitions of sections 4 and 6 of 
article VIII of the constitution above cited. 

What constitutes a corporation not for profit was under consideration in 
the case of Snyder v. The Chamber of Commerce, 53 Ohio State, 1. Shauck; 
J., says at page 11 as to the corporation then under consideration: 

"The corporation though authorized to own or lease real estate for 
its general purposes, was not authorized to deal therein, nor could it 
transact any business out of which profits given as dividends could be 
realized." 

He further says: 

"Corporations for profit within the meaning of the statute are those 
which are formed for the prosecution of business enterprises with a 
view to realizing gains to be distributed as dividends among the share 
holders in proportion to their contribution to the capital stock." 

"Where an agricultural society pays dividends to its members, it cannot 
be said that such society is organized not for profit. It would under such cir
cumstances be a corporation for the benefit of its individual members and 
could not therefore secure aid from the county to carry on its business. To 
give public aid by the contribution of money to such an association would be 
the giving or loaning of the credit of the county to an association in violatioh 
of the provisions of section 6 of article VIII of the constitution of Ohio. 

Very truly yours, 
JosEPH McGHEE, 

.Attorney-General. 
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839. 

ROADS- CONSTRUCTION WITHIN OR THROUGH MUNICIPALITY
METHOD FOR APPORTIONING COST-ASSESSMENTS. 

1. In cases where the county commissioners construct; a roaa into, within 
or through a municipality, they must either select one of the tour methoas seb 
out in section 6919 G. 0. (107 0. L., 98), tor apportioning that part of the cost 
ana expense of the improvement not borne by the cit;y, or the township t1·ustees 
ana co-unty commissioners must enter into an agreement by virtue of tvhich· 
each assumes a certain part of the cost ana expense ot said, improvement, not; 
borne by the city, unless the county cares to assume the total cost ana expense. 

2. If one of the methoas set out in section 6919 G. 0. is selectea, then that 
part of the cost ana expense of the improvement not assumed, by the citiy, tvhich 
is to be assessed, against property owners, must be assessed, in the manner pro
viaea in sections 6919, 6920, 6922, 6923 ana 6925 G. 0. 

3. The council of the municipality may assess, against the abutting prop
erty owners, any or all of that part of the cost ana expense of the improvement 
assumea by it. 

COLUll!llUS, OHIO, December 7, 1917. 

Hox. J. H. MussER, Prosecmting Attorney, Wapakoneta, Ohio. 

DEAR Sm:-1 have your communication of November 17, 1917, requesting 
my opinion as follows: 

"I wish that you would please apply these sections (referring to 
sections 6951·1, 6919, 6920, 6922, 6923, 6924 and 6925 G. C.) and any re
lated sections to the following facts: 

"The city of Wapakoneta has part of a street known as West Aug
laize street, which is a continuation of a main market road and inter
county highway within said city, and which intercounty highway and 
main market road extends from Wapakoneta to St. Marys. It is desired 
that West Auglaize street be improved from a point where it is now 
paved to the west corporation line to connect with that part of the 
highway lying without the municipality. The city is willing to pay, under 
section 6949, sixty per cent of the costs of the improvement which they 
intend to assess on the abutting property as far as possible, and the 
city asln; that the county and the township, in which the municipality 
lies, pay the balance of the cost, or forty per cent. It is possible that 
the commissioners would be willing to pay twenty-five per cent thereof 
and I would like to have your opinion as to whether or not there is a 
method by which the township can be required to pay fifteen per cent 
of the cost without an agreement between the township trustees and the 
commissioners to that effect." 

I will note the general plan or scheme of road building by county com
missioners. This is set forth in sections 6906 to 6953 inc. G. C. (107 0. L. 
95·109), so far as your inquiry is concerned. 

Sections 6949 to 6953 inc. form a part of the general scheme of road build
ing by county commissioners and apply particularly to those proceedings con
nected with the improvement of roads lying within a municipality, runninc 
into the same or passing through it. 
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However, it must be borne in mind that sections 6906 et seq. apply just as 
well to improvements lying within a municipality, performed under sections 
6949 to 6953 inc., in so far as the powers and duties of the county commissioners 
are concerned. 

The following is a brief statement of the steps which would have to be 
taken in the matter about which you inquire: 

(1) The city of Wapakoneta should adopt an ordinance giving its consent 
to the county commissioners to construct the improvement, in which ordinance 
the city could agree to assume whatever part of the cost and expense of the 
improvement it might desire, which you suggest is sixty per cent. 

(2) The county commissioners would then adopt a resolution under sec
tion 6910 G. C., declaring the necessity for making the improvement, in which 
resolution they must specify which one of the methods of apportioning the cost 
and expense of the improvement they desire to follow, as set out in section 
6919 G. C. 

(3) They would then order the county surveyor to make plans, specifica
tions, etc., in accordance with section 6911, which plans and specifications must 
be approved by the county commissioners. 

( 4) These plans, specifications, etc., would then be submitted to the council 
of Wapakoneta, for its approval, under section 6950. 

( 5) Then, if the council of W~pakoneta approves the plans, specifications, 
etc., submitted to it, it would proceed to give notice as provided in section 
6950. 

(6) The county commissioners would let the contract for the improvement 
under sections 6945 and 6952 G. C. 

Coming now to the apportionment of the cost and expense of the improve
ment: 

As you suggest in your letter, w;tpakoneta will, in its agreement with the 
county commissioners, as shown by an ordinance duly adopted, assume sixty 
per cent of the cost and expense of the improvement. This leaves forty per 
cent to be otherwise assumed. As before stated, when the county commissioners 
pass the resolution of necessity for the improvement, they must set forth the 
method of paying the cost and expense of same, which must be one of the 
methods set out in section 6919 G. C. The county commissioners can select one 
of the four methods therein mentioned, but whichever one is selected must be 
followed to the exclusion of all other methods, even to the particular division 
of the cost and expense set out in the method adopted. The township trustees 
have nothing to do with the method to be adopted by the cqunty commissioners. 
This matter is up to the sound discretion of the county commissioners. 

You make particular reference to section 6951-1 G. C. ( 107 0. L. 108), which 
reads in part as follows: 

"The board of county commissioners may provide for an improve
ment within a municipality by levying against the property benefitted 
in the same manner as is herein provided for in sections 6919, 6920, 
6922, 6923 and 6925 of this act and as provided in section 6924 of the 
General Code. * • *" 

This provision has nothing to do with the cost and expense of the im
provement, other than that part of the same which is to be assessed against 
property owners; that js, the part of the cost and expense of the improve
ment which is to be assessed against property owners, tbc amount of which 
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depends upon which one of the methods set out in section 6919 is selected by 
the commissioners, may be assessed in the manner provided by sections 6919, 
6920, 6922, 6923 and 6925 G. C. Section 6924 is also mentioned, but this section 
was repealed at the last session of the legislature and therefore its provisions 
no longer apply. 

A part of the cost and expense of the improvement, irrespective of which 
one of the four methods named in section 6919 G. C. is selected, must be assessed 
against property owners; that is, a part of the forty per cent not borne by the 
city of Wapakoneta must be borne by the property owners, without regard to 
·which method is adopted, this amount being assessed in the same manner as is 
provided in the sections above mentioned. 

It appears from your letter that it is the desire of those interested in the 
improvement that the forty per cent not borne by the city of Wapakoneta 
shall be assumed by the county commissioners and the township trustees, and 
that none of it be assessed against property owners. This cannot be done, as 
hereinbefore stated, if one of the methods set out in section 6919 G. C. is se
lected by the county commissioners, and they must select one of those methods. 
This is true unless the county commissioners and township trustees of the 
township in which Wapakoneta is located decide to follow section 6921 G. C. 
This section provides as follows: 

"The county commissioners, or joint board thereof, upon a unani
mous vote, may without a petition therefor, order that all the compen
sation and damages, costs and expenses of co~tructing any improve
ment be paid out of the proceeds of any levy or levies for rpad pur
poses on the grand duplicate of the county, or out of any road improve
ment fund available therefor, or the county commissioners or joint 
board thereof, may enter into an agreement with the trustees. of the 
township or townships in which said improvement is in whole or part 
situated, whereby said county and township, or one or more of them 
may pay such proportion or amount of the damages, costs and expenses 
as may be agreed upon between them." 

I 
Under this section the county commissioners may assume the whole of the 

cost and expense of the improvement, which in this case would be the forty 
per cent not assumed by the city of Wapakoneta; or the county commissioners 
and township trustees may enter into an agreement by virtue of which each 
shall pay such proportion of the damages, costs and expenses as may be agreed 
upon between them 

If the county commissioners and township trustees can agree as to the 
proportion of this forty per cent each shall assume, then before the county 
commissioners adopt a resolution of necessity for the improvement, the town
ship trustees should adopt a resolution agreeing to assume a certain percentage 
of the said forty per cent, and the county commissioners should adopt a resolu
tion agreeing to assume the balance of said forty per cent not borne by the 
city of Wapakoneta. If this is done, then in the resolution of necessity, as 
provided by section 6910 G. C., instead of setting out one of the methods men
tioned in section 6919, there should appear the agreement as entered into be
tween the county commissioners and the township trustees. But unless this 
agreement can be made or unless the county commissioners care to assume 
the entire cost and expense over and above that borne by the city, as provided 
in section 6921 G. C., then one of the said methods set out in section 6919 G. C. 
must be followed. 
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You state it is the desire of the city of Wapakoneta to assess as much of 
the sixty per cent of the cost of the improvement, assumed by it, on the abutting 
property owners, as is possible. 

Section 6950 G. C. (107 0. L. 107) provides in partas follows: 

"* * * The council of said municipality may assess against 
abutting property owners all or any part of the proportion of the cost 
and expense of said improvement and the compensation and damages 
to be paid by it. " * *" 

So this provision gives the municipality power to assess against the abutting 
property owners all or any part of the cost and expense of the improvemen4 
assumed by the city. · 

I might say in passing that inasmuch as this is an intercounty highway 
and main market road, and is an improvement over which the county commis· 
sioners are assuming jurisdiction, it would be well for them to submit the 
plans and specifications to the state highway commissioner, in accordance with 
section 1203 G. C. ( 107 0. L. 125). 

Hence answerfng your question specifically, it is my opinion that the county 
commissioners, in making the improvement mentioned in your communication, 
would be compelled to follow one of two courses: 

(a) To select one of the methods set out in section 6919 G. C., for ap
portioning the cost and expense of the improvement, in any one of which a part 
of the cost and expense would be assessed against property owners, under sec
tions 6919, 6920, 6922, 6923 and 6925 G. C.; or 

(b) The township trustees and county commissioners would have to enter 
into an agreement in which each would assume a certain part of the cost and 
expense of the improvement, not otherwise borne by the city of Wapakoneta. 
Of course under the provisions of section 6921 G. C. the county commissioners 
could assume, if they so desired to do, the total cost and expense of the im· 
provement, over and above that borne by the city. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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840. 

MUNICIPAL COAL YARD-NOT A PUBLIC UTILITY-MUNICIPALITY MAY 
SUPPLY COAL DURING EMERGENCY-NON-CHARTERED MUNICIPAL
ITIES DO NOT POSSESS GENERAL POLICE POWERS. 

A municipal coal yard is not a public utility within the meaning of article 
XVIII, sections 4, 5 and 12 of the constitution. 

During periods of emergency, when private enterprise breaks down as a 
means ot S1tpplying the needs of the people for a commodity like coal, the police 
power of any subdivision to which it has been adequately delegated. is sufficient 
to enable the subdivision temporarily to engage in the ret·ailing of coal during 
the existence of the emergency. 

Municipal corporations in Ohio, whicn have not framed. and adopted. a. 
charter for their own government do not, however, possess general police power, 
even in local matters, under the dec.ision of the supreme court in State ex rel. 
v. Lynch, 88 0. S., 71. Such municipalities may not, therefore, operate municipal 
coal yards. 

CoLu~mus, OHIO, December 7, 1917. 

Bureau of Inspection and S·upervision of Public Offices, Columbus, Ohio. 

GENTLEJ\IEN:-I am in receipt of several communications from city solicitors 
of the state requesting my opinion on the right of a city to establish, maintain 
and operate a municipal coal yard. 

Inasmuch as these requests concern a matter of state wide interest and im
portance, I am taking the liberty of expressing my views with respect to same 
in an opinion addressed to the bureau. The questions presented in said requests 
for my opinion amount, in substance, to the following: 

Are either charter or non-charter cities authorized and empowered 
under the constitution and statutes to establish, maintain and operate 
a municipal coal yard for the purpose of buying coal and selling it in a 
retail way to the citizens of said citY, and to expend public funds there· 
for? 

Neither the constitution nor the statutes of the state of Ohio contain any 
express provision granting to cities the power to establish, maintain and operate 
a municipal coal yard for the above mentioned purpose. 

If such power exists at all it is contained in and must; be implied from some 
general grant of power. The constitutional and statutory provisions to which 
illy attention has been directed in thiS' regard are as follows: 

Article XVIII: 

"Section 2. General laws shall be passed to provide for the incor
poration and government of cities and villages; and additional laws 
may also be passed for the government of municipalities adopting the 
same; but no such additional law shall become operative in any munic
ipality until it shall have been submitted to the electors thereof, and 
affirmed by a majority of those voting thereon, under regulations to be 
established by law." 

"Section 3. Municipalities shall have authority to exercise all 
powers of local self-government and to adopt and enforce within their 
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limits such local police, sanitary and other similar regulations, as are 
not in conflict with general laws." 

"Section 4. Any municipality may acquire, construct, own, lease 
and operate within or without its corporate limits, any public utility 
the product or service of which is or is to be supplied to the munic
ipality or its inhabitants, and may contract with others for any such 
product or service. The acquisition of any such public utility may be 
by condemnation or otherwise, and a municipality may acquire thereby 
the use of, or full title to, the property and franchise of any company 
or person supplying to the municipality or its inhabitants the service 
or product of any such utility." 

"Section 5. Any municipality proceeding to acquire, construct, own, 
lease or operate a public utility, or to contract with any person or com
pany therefor, shall act by ordinance and no such ordinance shall take 
effect until after thirty days from its passage. If within said thirty 
days a petition signed by ten percentum of the electors of the munic
ipality shall be filed with the executive authority thereof demanding 
a referendum on such ordinance it shall not take effect until submitted 
to the electors and approved by a majority of those voting thereon. The 
submission of any such question shall be governed by all the provisions 
of section 8 of this article as to the submission of the question of 
choosing a charter commission." 

"Section 7. Any municipality may frame and adopt or amend a 
charter for its government and may, subject to the provisions of section 
3 of this article, exercise thereunder all powers of local self-govern
ment." 

"Section 12. Any municipality which acquires, constructs or extends 
any public utility and iiesires to raise money for such purposes may 
issue mortgage bonds therefor beyond the general limit of bonded in
debtedness prescribed by. law; provided that such mortgage bonds issued 
beyond the general limit of bonded indebtedness prescribed by law shall 
not impose any liability upon such municipality, but shall be secured 
only upon the property and revenues of such public utility, including 
a franchise stating the terms upon which, in case of foreclosure, the 
purchaser may operate the same, which franchise shall in no case ex
tend for a longer period than twenty years from the date of the sale of 
such utility and franchise on foreclosure." 

"Section 13. Laws may be passed to limit the power of municipalities 
to levy taxes and incur debts for local purposes, and may require re
ports from municipalities as to their financial condition and transac
tions, in such form as may be provided by law, and may provide for 
the examination of the vouchers, books and accounts of all municipal 
authorities, or of public undertakings conducted by such authorities." 

Section 4206 G. C.: 

"The legislative power of each city shall be vested in, and exercised 
by a council, composed of not less than seven members, four of whom 
shall be elected by wards and three of whom shall be elected by electors 
of the city at large. • • •" 
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~ection 4227-1 G. C.: 

"Ordinances and other measures providing for the exercise of any 
and all powers of government granted by the constitution or now dele
gated or hereafter delegated to any municipal corporation, by the gen
eral assembly, may be proposed by initiative petition. Such initiative 
petition must contain the signatures of not less than ten percentum of 
the electors of such municipal corporation. • • *" 

Section 4324 G. C.: 

"The director of public service shall manage and supervise all pub
lic works and undertakings of the city, except as otherwise provided 
by law, and shall have all powers and perform all duties conferred 
upon him by law. He shall keep a record of his proceedings, a copy 
of which, certified by him, shall be competent evidence in all courts." 

Section 4326 G. C.: 

"The director of public service shall manage water, lighting, heat
ing, power, garbage and other undertakings of the city, parks, baths, 
playgrounds, market houses, cemeteries, crematories, sewage disposal 
plants and farms, and shall make and preserve surveys, maps, plans, 
drawings and estimates. He shall supervise the construction and have 
charge of the maintenance of public buildings and other property of the 
corporation not otherwise provided for in this title. - He shall nave 
the management of all other matters provided by the council in con
nection with the public service of the city." 

In so far as I have been able to ascertain, the above quoted sections con
tain the only grants of power from which the power in question might be .im
plied. These provisions in their application to the matter in hand refer to two 
things, viz: (1 powers of local self-government, and (2) public utilities. In 
order that the right of a municipality to e-stablish and operate a municipal coal 
yard in the manner above mentioned may be considered to exist, it must be first 
shown that the doing of that thing amounts to the exercise of a power of local 
self-government or to the establishment and operation of a public utility. 

In the face of the absence of express authority granted by the legislature 
to a non-charter city to do the thing about which inquiry is made, it is obvious 
that the enterprise must be classified either as a governmental one or as a 
public utility before the application of the general constitutional provisions 
which have been quoted may be made. 

The two- kinds of enterprises are rather sharply distinguished in the con
stitution itself; so that for the purposes of this opinion I feel justified in as
suming that a given enterprise cannot at the same time be a governmental on~ 
and a public utility, but must be one or the other. 

In the dissenting opinion by Donahue, J., in State ex rei. v. Lynch, 88 0. S. 
106, this distinction is not made, but it is argned that anything which a munic
ipal corporation may appropriately be authorized to do is necessarily govern
mental. Reference is made therein to such activities as owning and operating 
a municipal power, lighting and heating plant; provisions for water supply; 
the ownership and maintenance of public grounds, parks and recreation centers; 
the establishment of municipal lodging houses, public baths and bath houses; 
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the establishment of public libraries and reading rooms; and the maintenance 
of public band concerts. 

It is submitted that all these activities do not fall within the same class 
for the purpose of our present discussion. Clearly enough the ownership and 
operation of a lighting or water plant is a public utility; but with equal clear
ness it seems to me that the maintenance of free band concerts and free 
libraries is not a public utility. One distinction which will at once assert 
itself between the two classes as exemplified by these instances is that in the 
case of a municipal water or light plant a charge is made for the service fur)
nished by the municipality; while in the case of the libraries and band con
certs the service is furnished free. 

Now both classes of activities might constitute "public purposes" within 
the constitutional limitations upon the power of taxation resulting from pro
visions like article I, section 19 of the Ohio constitution, or the limitations 
inherent in the nature of the taxing power itself. Thus, it is conceded that 
the power of taxation can be constitutionally exerted only for a public purpose, 
yet there may be more than one kind of public purpose, and here we are forced 
to assume that there are two distinct kinds of such purposes. 

The argument of Donahue, J., appears to me to be responsive to the gen
eral question as to what constitutes a public purpose, but on the point on which 
it is actually made, viz: as to whether or not the maintenance of a municipal 
moving picture show is a governmental activity as distinguished from a public 
utility-that is to say, falls within what might be termed the police activities 
of the municipality or within the proprietary functions thereof, the argument, 
as I have stated, does not appeal to me as satisfactory. 

What then is the distinction between a public utility and a governmental 
enterprise other than a public utilitY? It seems that the only satisfactory ap
proach to this distinction lies in an adequate definition of the phrase "public. 
utility." Without quoting authorities and indeed without referring to any ex
cept Prof. Bruce Wyman's work on public service companies, section 50, let me 
say that I am satisfied that; a single and certain test can be laid down for the 
determination of this question. A public utility is a calling or service which is 
inherently monopolistic in character. A calling or service becomes monopolistic 
in character when it responds to an obvious public need and there are natural 
limitations upon the ability of private individuals freely to supply the need. 
Such limitations may surround the source of the supply of the raw material 
required; though at this date it would probably be unsafe to say that a limita· 
tion on the supply of raw material makes the supplying of the commoditY, how
ever necessary it may be to the public in a given state of civilization, a "public 
calling." More frequently and certainly more obviously an inherent limitation 
upon the rendition of the service or the supplying of the commodity because of 
the nature of the medium of distribution required is sufficient to make the 
calling a public utility. Thus, though it must be admitted that the decisions 
are not all in harmony, it seems clear to me that a waterworks is a public 
utilitY, not because the people need water, but because pipes are necessary t01 
transport it; so that the supplying of water by means of wagons, or by some' 
such means, would not be a public calling unless indeed the person engaged in 
it had a natural monopoly on the source of supply of pure water. If that source 
were equally open to all it is difficult to see how supplying water in bottles·, 
transported by means of wagons, or other vehicles, to the premises of the con
sumer, could be regarded as a public utility upon any grounds that are not 
common to practically all occupations engaged in furnishing commodities of 
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common public consumption. Clothing, milk, bread, meat-all these things are 
no less necessary than water and unless all the clothing is made in one place; 
unless some one owns all the cows there are in the immediate neighborhood; 
unless some such circumstance varies the ordinary condition of affairs, I do 
not see that furnishing any such necessary commodity can be a public utility 
in and of itself. Many cases apparently overlook this obvious distinction. 
Seemingly such a distinction was overlooked in Laughlin v. City of Portland, 
111 Me. 486, 51 L. R. A. (n. s.) 1143, sustaining the constitutionality of a 
statute expressly authorizing a municipality to maintain a public yard for the 
sale of fuel to its inhabitants at cost as against the objection that it involved 
an unconstitutional extension of the taxing power. 

The same oversight is even more palpable in Holton v. Camilla, 134 Ga., 
560, 31 L. R. A. (n. s.) 116. 

These decisions, from which there is a great temptation to quote at length, 
set forth with great ability and learning the history of the growing recognition 
by the courts of the broad scope of what constitutes a "public purpose," but in 
my opinion their reasoning does violence to the principle which I have tried 
to state and which I believe to be sound. 

On the other hand there are many cases which I believe to be sustained 
by the better reasoning which hold that a purely business activity of a munic
ipal corporation in which the municipality comes into competition with private 
enterprise cannot be sustained unless the activity amounts to a public calling. 

State v. Toledo, 48 0. S. 112-137; 
Keene v. Waycross, 101 Ga., 558; 31 L. R. A. (n. s.) 119; 
Baker v. City of Grand Rapids, 142 Mich. 687; 
State ex rei. Mueller v. Thompson, 149 Wiis. 488, 43 L. R. A. (n. s.) 339; 
Rippe v. Becker, 56 Minn. 100, 22 L. R. A. 857; 
People ex rei. Detroit H. R. Co. v. Salem, 20 Mich. 452; 
Union Ice & Coal Co. v. Town of Ruston, 135 La. 898; L. R. A. 

(1915-B) 859; 

Opinion of the. Justices, 155 Mass. 601, 15 L. R. A. 10. 

It must be admitted that a very strong argument is made by the Maine 
court in the Portland case, supra, to sustain its position in that case, which 
is directly in point. Upon careful examination of the opinion it will be found 
that the court does not deny the distinction which I have laid down but merely 
attempts to apply the principles for which I have contended to the coal business 
by asserting that the existence of a monopoly in the coal business is a fart 
of which the court should take judicial notice. I find myself unable to follow 
the Maine court to the conclusion reached by that court for the reason that 
though it be admitted that there is a monopoly in the production of coal in the 
sense in which the Maine court defined the term "monopoly," yet it does not 
follow that there is any inherent or natural monopoly in the distribution of 
coal to the ultimate consumer. In other words, the reasoning of the court goes 
no further than to support the conclusion that the business of mining coal is a 
public calling. The court reaches this difficulty when it comes to deal with 
the argument that if selling coal to public consumers is a public calling, then 
the operation of a grocery store or meat market OF bakery is likewise a public 
calling. It seems to me that the production of coal and its distribution to the 
markets is not characterized by monopolistic conditions in this country at the 
present time to a greater degree than the business of supplying meat, for ex
ample. Whatever doubt there may be on this score the decision of the supreme 
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court of this state in State v. Toledo seems to me to foreclose further discussion 
of the question: In that case the court expressed the following dictum: 

"It is inquired, why do not municipalities also purchase coal mines 
and issue their bonds therefor, and embark in the business of mining 
and selling coal to private consumers? An obvious reply is, that coal 
and other fuel may be carried to the consumer by the ordinary chan
nels of transportation, and at comparatively moderate expense, while 
in conveying natural gas, streets must be opened, pipes laid, works 
erected, fixtures and machinery purchased, and other expenses in
curred, beyond the enterprise and capital of an individual." 

I think it is obvious that under the sections of the constitution above· 
quoted, which purport to confer upon any municipality the power to construct 
and operate public utilities, there must be some limitation. The term "public 
utility" must be capable of definition in the nature of the case. The authorities 
--even the Maine case, in which the result is opposed to the conclusion which 
I have reached-sustain the definition which I have suggested and whicq makes 
monopoly the test. The Maine case is in my opinion erroneous, first, because 
the monopolistic conditions surrounding the coal business therein referred to 
are artificial and illegal instead of natural, and, second, because such condi
tions pertain to what might be termed the production end of the business in
stead of the supplying end of the business. 

Again, the present need for public coal yards which I assume to exist is 
temporary in its character. More will be said on this point in dealing with the 
next branch of the question. At the present time it is sufficient to state that 
in my opinion the power granted by sections 4 et seq. of article XV\III of the 
constitution is to conduct such operations as through a period of years and 
under normal conditions constitute public utilities. An enterprise which today 
calls for governmental operation but tomorrow in normal times will not stand 
in need of governmental con"trol cannot in my judgment be termed a public 
calling. · 

I conclude, therefore, on the first branch of the question that a service 
rendered by a municipality to its inhabitants, conducted as a business and, in
deed, capable of being operated at a profit, is a public utility if it supplies a 
public necessity and there is a natural limitation upon its rendition; but where 
such limitations upon the rendition of a particular service as may exist at a 
given time are temporary or artificial and in normal times no such limitation 
exists, the service is not a public utility. The need which the public may have 
for such service at such time is one that government broadly considered is not 
powerless to supply, but the activity would not be a public utility under such 
circumstances but would rather embody an exertion of the police power which 
is to be sharply distinguished from the operation of a public utility. The busi
ness of supplying coal to domestic and industrial consumers in a city is not 
normally one with respect to which there is any natural or inherent limitation 
of a monopolistic character, whatever may be said respecting the business of 
mining coal. Therefore such business is not a public calling and a municipal 
coal yard would not be a public utility .. 

Coming now to a consideration of whether or not, though a municipal coal 
yard is not a public utility such an enterprise may be justified under present 
abnorm~l conditions as a governmental one. On this point we have the opinion 
of the Massachusetts Supreme Judicial Court in re Municipal Fuel Plants, 182 
Mass. 605, 60 L. R. A. 592, the head note in which is as follows: 
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"Municipalities have authority to provide fuel for paupers; but 
they cannot be given power by the legislature to buy and sell fuel in 
competition with private enterprise, although it is scarce and high in 
price and the cost to consumers may be thereby reduced, unless there 
is such a scarcity as to ct"tJate a general and widespread distress in the 
community which cannot be met by private enterprise." 

I think I am able to say on the basis of the experience of this office during 
the past few months that private enterprise has most assuredly broken down 
at this time as a means of supplying the great and pressing public need forc 
coal. The conditions suggested by the Massachusetts court seem to be satis
fied and if this decision is sound it would follow that to avoid public suffering 
and quite apart from such service as a municipality might render in the relief 
af the poor, a municipal corporation, if it possesses the general police po~er, 
may temporarily and during the existence of the emergency enter the business 
of retailing coal. 

The idea that the police power must be held adequate to meet all emer· 
gencies and therefore may be called into practical operation by a given emer
gency towards ends to which it would not relate did the emergency not exist 
is expressed in the recent case of Wdlson v. New, 37 Supreme Ct. Rep. 298. In 
this case the supreme court of the United States held that the Adamson law, by 
which congress attempted a temporary regulation of the wages of the employes 
of interstate railroads, was within the power of congress to regulate commerce. 
It was admitted that the power to regulate wages was ordinarily no part of the 
power to regulate commerce; but it was laid down broadly that when a dispute 
between employers and employes respecting wages threatened to paralyze inter
state commerce congress was not to be held powerless to take such action as 
would put an end to the dispute and keep commerce moving. 

On this reasoning it would seem that if the conditions laid down by the 
Massachusetts case were satisfied and if the only way in which the inhabitants 
of a municipality could obtain an adequate supply of coal would be through the 
entry of the municipality into the business of selling coal, the police power of 
the municipality, to the extent such power were possessed by the corporation, 
might be invoked to sustain the enterprise during the existence of the emer
gency conditions. The principle is that the police power may avail itself of 
any method which the necessities of the case require. As has been suggested 
the power may be likened to the individual right of self defense. Both are 
alike at all times limited by the rule of necessitY, but so far as present con
siderations are concerned by no other rule. Therefore, if a municipal coal yard 
is directly and immediately necessary to preserve public health, safety and 
economic welfare, I lmow of no principle on which the power to establish such 
an enterprise could be denied. The same would be true respecting the distri
bution of milk, groceries, meats and other public necessities. 

This conclusion, with which I am satisfied, brings me to the consideration 
of the question as to whether a non-charter municipality has adequate police 
power. Prior to the adoption of article XVIII of the constitution it would 
probably have to be conceded that municipalities did not have any inherent 
local police power and that they possessed such powers only as were expressly 
or by necessary implication granted to them by the legislature. It may be 
argued that the adoption of article XVIII did change the law in this respect. 
Sections 2 and 3 of that article have been quoted. The first of them enjoins 
upon the general assembly the duty of passing general laws for the govern· 
ment of municipalities. I think it must be conceded that whatever is provided 
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by those general laws is binding upon municipalities which do not adopt charters 
or avail themselves of special· laws passed for the government of municipalities 
adopting the same. In other words, whatever may be the inherent powers of 
non-charter cities they are certainly subject to the general laws. 

Section 3 of the article in terms applies to all municipalities. It gives to 
them "all powers of local self-government" and the power to adopt and enforce 
such local police, sanitary and other similar regulations as are not in conflict 
with general laws. 

Looking only to the face of the constitution it might be contended that 
the effect of section 3 upon non-charter cities is to reverse the presumption 
that formerly existed with respect to the powers of municipalities in the gov
ernmental field, so that now if section 3 is to be given any effect it means that 
municipalities have all governmental powers which are not taken away from 
them by general laws instead of being limited to such powers as were affirma
tively conferred upon them by general laws, as formerly. To be sure, we 
should have to find in; the general laws appropriate vehicles for the exercise 
of such powers as might be deemed to be granted to municipalities by the self
executing provisions of section 3, but when reference is had to the sections of 
the general code relative to the powers of council and the director of public 
service and to the powers of the electors to be exercised through the initiative, 
it would seem that no difficulty is to be encountered here. Council has all th~ 
legislative powers of the municipality. The director of public service is the 
officer who has to administer all of the public undertakings of the municipality; 
and those undertakings are not enumerated exhaustively but include such as 
may be established by council, in addition to those expressly provided by law. 
The electors have the right to initiate any measure within the power of the 
municipality under the constitution. 

Construing the sections as they are, then, one might have no difficulty in 
coming to the conclusion that local police power is fully granted to all munic
ipal corporations in this state regardless of their classification as charter or 
non-charter cities, and that it may be exercised by council, and in the case under 
consideration its administration may be conferred upon the director of public 
service. However, we now come face to face with the decisions of our own 
supreme court in State ex rei. v. Lynch, supra, and in Billings v. Railway Co., 
92 0. S. 478. In these cases, especially the first of them, it was apparently held 
that article XVIII, section 3, is not self-executing and that the only way a 
municipality may avail itself of the grant of power therein would be to adopt 
a charter under section 7 et seq. of the same article. The remarks of the judges 
delivering the opinions of the court in these cases on this point were not 
strictly necessary to the decisions in each case; but it would seem that they 
embody the law as it has been decided. 

In the Lynch case it was held that a non-charter municipality might not 
point to article XVIII, section 3, as its authority for operating a municipal 
moving picture show. This decision was clearly right; for a municipal mov
ing picture show would not be an activity referable to the police power in any 
sense; nor could it be justified as a public utility. It would have exactly the 
same standing as a municipal coal yard would have in ordinary times. Indeed, 
three members of the court in the Lynch case agreed that the enterprise was 
open to condemnation for this reason in addition to the other one suggested. 

In Billings v. Railroad Co. it was held that a municipality which had 
adopted a charter was thereby exempted from the operation of general laws 
prescribing the conditions upon which franchises to operate street railways 
might be granted by municipal corporations generally. The inference from this 
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decision and from the case of Carpenter v. Cincinnati, 92 0. S. 473, is that a 
city which has not adopted a charter remains subject to the general laws in 
such matters. 'I'his, as I have pointed out, is correct for the reason that a non
charter city is at all times subject to control both with respect to its frame 
work of government and with respect to the extent of its powers by the legis
lature, but it does not follow from these last two decisions that the old rule 
of strict construction of municipal powers still obtains in this state. 

The opposing argument would be that article XVIII, section 3 is self
executing in the sense in which I have described the effect of that section. 
That is to say, under it ·the powers of a municipality are original, not de
rivative. They are subject, however, to control; to dimunition, not addition; 
to regulation, not creation. They may be diminished or regulated by the gen
eral laws of tbe state, if such general laws apply to them, or by the locally 
adopted charter, but when either the general laws or the charter are silent the 
power springs directly from the constitution. 

Section 2 of article XVIII provides for the passage of general laws for the 
organization and government of municipal corporations. Article XIII, section 
6, which formerly governed this subject matter, provided that "the general as
sembly shall provide for the organization of cities and incorporated ·villages by 
general laws "' * *." The difference in phraseology is not without sig
nificance. Formerly there was no necessity of governing municipalities because 
municipalities had no inherent powers. When article XVIII was framed, how
ever, it was seemingly contemplated that municipalities should have some in
herent or natural rights or powers which would call for government or regu
lation. 

Again, section 3 is not limited by any of its phraseology to non-charter 
cities. Indeed, as I read the opinion in State v. Lynch, supra, this concession 
is made. It is there argued that section 3 may apply to all cities but that it 
does not effectually operate as to non-charter cities because if a given power 
is claimed under it the claimant must trace the power not only to the munic
ipality, but also to some proper organism within the municipality such as coun
cil or the people. 

I quote the following from the opinion of Shauck, C. J., in State ex rei. v. 
Lynch, supra (page 92): 

"By the first and second sections municipalities are classified as 
cities and villages, and the legislature is peremptorily required to pass 
general laws for their organization and government. On the 15th of 
November, when the article took effect, such laws were already in 
force, and they continued to be in force, operating upon every munic
ipality in the state until a change should be effected in some mode 
authorized by the amendment. This conclusion results necessarily 
from the familiar doctrine of Cass v. Dillon, 2 0. S. 607, where it was 
held that the new constitution of the state (that of 1851) created no 
new state. It only altered in some respects the fundamental Jaw of a 
state already in existence; and even this was done pursuant to the 
prior constitution, under whose provisions the convention was called 
and the new constitution framed. " * * 

It is also to be observed that questions respecting the self-executing 
capacity of constitutional provisions usually relate to the necessity fOJ 
legislative action to make them effective. This article provides two 
modes of securing the permitted immunity from the operation of th< 
uniform laws which the legislature is required to pass. • • • 
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A fundamental defect in the relator's case is that it assumes that 
a power conferred upon a municipality is conferred upon its council, al
though every provision of the amendment with respect to this body 
merely authorizes it to make provisions for ascertaining the will of 
the electors. * * * 

It seems, therefore, to be entirely beyond doubt that since the city 
of Toledo had not by a· vote of its electors approved any additional 
law passed by the general assembly, and that its electors had not 
adopted a charter, the municipality and all of its departments have 
only such powers as were conferred by the general law; that is, such 
power only as it had prior to the 15th of November." 

The following is quoted from the concurring opinion of Wilkins, J. (page 
99): 

"It cannot be argued that an agent of the municipality, chosen be
fore the state granted to municipalities all this local governmental 
power, may exercise a power not within the scope of the agency when 
the agency was created. There is no pretense that the principal (the 
people of the city) has done anything since the council was elected to 
enlarge the authority of the agent (the council). The action of this 
council is based solely upon the first clause of section 3, article XVIII. 
And the argument of the relator is that the clause shall be interpreted 
to read thus: Municipal councils shall have authority to exercise all 
the powers of local self-government." 

It might be contended that under the present m)micipal code all that is 
necessary effectually to confer a power upon the municipality thereunder is to 
grant the power to the municipality as such. It then becomes vested in the 
legislative sense in the council and in the administrative sense in the appro
priate administrative department. If in the abstract all municipalities possess 
all powers of local self-government and if the power to establish a municipal 

. coal yard in the face of an emergency, which is a police power, is a power of 
local self-government (which last I think needs no argument) then the prin
ciple of the Lynch case is the only reason which could be urged against the 
authority of the council to pass appropriate legislation looking to the exercise 
of this power. 

As I see it, then, the central thought in the dicta in the Lynch case Hes 
in the assumption that it is impossible to grant power to a municipality or
ganized under the municipal code and subject thereto with_out also specifying 
that such power may be exercised by the council of the municipality or other
wise distributing its exercise through the various municipal organs of govern
ment. 

In this connection I may point out that it was at all times competent for 
the general assembly prior to the adoption of article XVIII of the constitution 
effectually to confer a new power upon a municipality by the enactment of some 
such section as is found in title 12, division 2, chapter 1, part first of the Gen
eral Code, which purports to enumerate the powers of municipal corporations. 
(See for example section 3647-1 G. C., adopted in 1911.) 

In short, while conceding the correctness of the actual decisions in both 
the cases cited, one might easily disagree with the reasoning underlying the 
first paragraph-of the syllabus in the Lynch case. But inasmuch as this lan
guage states the law of Ohio, I feel obliged to come to the conclusion that a 
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municipal coal yard may not be operated by a non-charter city at the present 
time. 

Limiting my answer, therefore, to non-charter cities I am of the opinion 
that even in the face of the present great emergency the council or the electors 
of a city, if it is deemed greatly necessary for the public health, safety and 
welfare to enter the retail coal business, may not do so. In short, the thing 
inquired about cannot be undertaken even as a police measure. 

I take it that all those who have inquired of me about this subject are 
familiar with the poor laws and that it is assumed that a municipality as the 
local subdivision for the relief of the poor may purchase coal and distribute 
it to the needy under the same conditions as have always obtained. 

SH. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

POLICE CHIEF-MARSHAL-FEE8-TRANSPORTING PRISONERS TO 
OHIO REFORMATORY FOR WOMEN-WHEN SENTENCED BY MAYOR 
OR POLICE JUDGE. 

There is no authority tor the payment of any tees to marshals ana chiefs of 
police tor transporting prisoners to· the Ohio reformatory tor women in cases 
where they have been sentenced, to such institution by the mayor, police or 
municipal juuge. When prisoners have been sentenced, to the reformatory 
tor women by the justice of the peace, the constable may receive a fee of forty 
cents tor serving the mittin~us ana the mileage as proviaea for in section 
3347 G. C. He 1nay also be reimbursed for the expense incurred in transporting 
ana sustaining a prisoner such sum as ma11 be allowea by the justice of the. 
peace, from the county treasury. 

CoLUliiBUS, OHIO, December 8, 1917. 

The B·uremt of Inspection and Supervision of Public Offices, Columbus, Ohio. 

11EXTLE~IEx:-I have your communication of September 26, 1917, as follows: 

"Sections 2148-5 and 2148-6 G. C. provide for sentence to the 
Ohio state reformatory for women by courts having jurisdiction. In 
view of the fact that there seems to be a general confusion of ideas on 
this point, the juvenile judge of Butler County has issued a warrant 
to convey in one case to a probation officer; the municipal court of 
Hamilton has issued one warrant to convey to the bailiff of the mu
nicipal court; the municipal court of Cincinnati has issued one warrant 
to convey to the humane officer; and many people are of the opinion 
that the warrant to convey should be issued to the sheriff of the county, 
for which service the sheriff is entitled to ·the same fees as are pro
vided for by law for commitment to the Ohio state reformatory. See 
sections 2148-1, 2148-5 and 2134 G. C." 

Question. "To what officer should the commitment be issued to convey 
a woman to the Ohio state reformatory for women, and to what fees 
is such officer entitled therefor?" 
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"We have carefully looked over your opinion No. 427, rendered 
to the auditor of state under date of July 5, 1917, and we would say that 
while this opinion most thoroughly covers the conveyance by sheriffs, 
together with costs and transportation in felony cases, and in misde
meanor cases by sheriffs when committed from a common pleas or 
probate court, together with transportation under section 2997 G. C. and 
also in delinquency cases, we do not quite see that it covers sentences 
from police courts or municipal courts, both of which have jurisdic
tion under the laws of the Ohio state reformatory for women." 

From your statement I take it that what you wish to know at this time 
is as to what officer should the commitment be issued to convey a woman to the 
Ohio reformatory for women, when such woman is sentenced to such institution 
by a mayor, justice of the peace, police court, and to what fees is such officer 
entitled for transporting such prisoner. 

It is the duty of the constable to execute the orders of the justice of the 
peace, the ·marshal or chief of police to execute the orders of the mayor, the 
chief of police to execute the orders of the judge of the police court or mu
nicipal court, and it seems clear to me that in cases where these different courts 
sentence women to the Ohio reformatory for women, the prisoner should be 
transported to such institution by these officers. 

No provision is made in the statutes relating to the Ohio reformatory for 
women for transportation of prisoners to the institution and if any fees are 
allowed constables, marshals or chiefs of police for this service, authority must 
be round elsewhere in the General Code. 

Section 3347 G. C. provides in part: 

"For services rendered, duly elected and qualified constables shall 
be entitled to receive the following fees: For services and return of 
copies, orders of arrests, ·warrant, attachment, garnishee, writ of re
plevin, or MITTIMUS, forty cents each, for each person named in the 
writ; "' * "' mileage, twenty cents for the first mile, and five cents 
per mile for each addi Uonal mile " * * transporting and sustaining 
prisoners, allowance made by the magistrate, and paid on his cer
tificate; * * * 

When a constable conveys a woman to the Ohio reformatory for women, 
he must have with him the mittimus or certificate of commitment and deliver 
the same to the superintendl:'nt of the Ohio reformatory for women. For 
rendering this service he may charge the fee allowed In the above section for 
the service of a mittimus, viz., forty cents, and may receive the mileage pro
vided for in said section. This mileage, however, simply covers his own travel 
and not that of the prisoner. However, the provision of this section allowing 
the constable to be re-imbursed for transporting and sustaining prisoners in 
such sum as the magistrate allows, I think, is broad enough to cover this case 
and it is my opinion that the constable may receive reimbursement for trans
porting and sustaining a prisoner conveyed by him to the Ohio reformatory 
for women at Marysville such sum as may be allowed by the magistrate, and 
this sum when so allowed must be paid to such constable. on the magistrate's 
certificate from the county treasury. The mileage and fee for serving the mit
timus are to be paid out of the costs of the case. The fees of the marshal and 
chief of police for conveying the prisoner to the Ohio reformatory for women 
are fixed, if at all, by section 4387 with respect to marshals and section 4534 
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with respect to chiefs of police, respectively. Both provide that in the 
one case the marshal and in the other case the chief of police shall receive "the 
same fees as sheriffs and constables in similar cases." The fee of the sheriff 
for serving writs to the first named is seventy-five cents for the first name on 
the writ and twenty-five cents for each additional name and in addition thereto 
eight cents per mile going and returning (section 2845 G. C.). As will be seen, 
the fees allowed the sheriff for this service are quite different from the fees 
of the constable allowed in section 4375 G. C. Therefore, the sections which 
attempt to prescribe the fees of the marshal and chief of police as the same 
as those allowed to sheriffs and constables for similar services are meaning· 
less. 

Haserodt v. State, decided May 8, 1917, Court of Appeals, Ohio 
Law Bulletin Ed., Aug. 20, 1917, page 266. 

It is therefore my opinion that no fees m,ay be allowed the marshal or 
chief of police for conveying prisoners to the Ohio reliormatory for women and I 
know of no statute authorizing the payment of any expenses incurred by them 
in such service, either on behalf of themselves or the prisoners. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION-TRANSFERRING TERRITORY-CREATING NEW 
DISTRICTS OUT OF OLD DISTRICT-APPORTIONMENT OF !iNDEBTED· 
NESS-TUITION PAID BY ONE DISTRICT TO ANOTHER-UNDER MIS· 
TAKE OF FACT- RECOVERY. 

1. In creating new aistricts out of any olcZ cZistrict or parts thereof, or in 
transferring territory from one cZistrict to another, the county boara of eaucation 
should, equitably apportion the incZebtedness of the original district or cZistricts 
to the cZistricts newly tormea or createa. 

2. Where money is paidJ by one school d-istrict to another in the way of 
tuition, unaer a mistake of fact, the cZistrict so paying it may recover the same 
from the district to which it is paid or from the cZistrict for the use ana benefit 
of which the money was paia. 

CoLUMBus, OHIO, December 8, 1917. 

Ho:". OTHO W. KEXXEDY, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR Sm:-1 have your communication fully setting out certain matters 
on which you desire my opinion. The facts, briefly stated, are as follows: 

In Crawford county two townships, Cranberry and Auburn, join, Auburn 
lying on the east. Some fifteen or sixteen years ago the two boards of education 
of these townships transferred certain territory from Auburn township district 
to Cranberry township district, and made their records so show, but the clerks 
of the boards failed to notify the county auditor of the transfer. 

Since said time the pupils of this supposed transferred territory have been 
attending school in Cranberry township district, without any question being 
raised as to tuition. Certain high school pupils from this supposed trans· 

10-Vol. Ill-A. G. 
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ferred territory have been attending school at the village of New Washington, 
which village lies in Cranberry township district, and the Cramberry town
ship board of education has been paying their tuition on the thoory that said 
territory was actually transferred from Auburn township district to Cran
berry township district. 

Further, a short time ago the county board of education created, out of a 
part of Auburn township district and parts of other districts, together with 
Tiro, a school district known as Tiro consolidated school district, the rest of 
Auburn township district forming North Auburn school district. A part of 
the supposed transferred territory lies in the North Auburn school district and a 
part in Tiro consolidated school district. 

To your request you atta.ch a map which makes the state of facts very plain. 
Upon these facts you ask two questions: 

1. As a matter of law can the present North Auburn district and 
the present Tiro consolidated school district pay to Cranberry dis
trict the amount of money which it paid to the New Washington board 
of education for the education of high school pupils? 

2. If the same can be so paid, how should the same be divided 
between North Auburn district and the Tiro district?" 

We will consider the statutes as they existed fifteen or sixteen years ago, 
at the time the supposed transfer was made. 

Section 3890 R. S. at that time read as follows: · 

"Each organized township, exclusive of any of its territory included 
in a city, village or special district, shall constitute a school district, 
to be stYled a township district." 

Section 3893 R. S., which related to transfer of territory from one district 
to another, read in part as follows: 

"A part or the whole of any district may be transferred to an 
adjoining district, by the mutual consent of the boards of education 
having control of such districts; but no transfer shall take effect until 
a statement, or map, showing the boundaries of the territory trans
ferred, is upon the records of such boards; nor, except when the trans
fer is for the purpose of forming a joint subdistrict, until a copy of 
such statement or map, certified by the clerks of the boards making 
the transfer, is filed with the auditor of the county in which the ter
ritory so transferred is situated; and any person living in the ter
ritory so transferred may appeal to the county commissioners, as pro
vided in section thirty-nine hundred and sixty-seven, and the com
missioners, at their first regular meeting thereafter, shall approve 
or vacate such transfer; * * • 

Under this section no transfer could take effect until, among other things, 
a copy of the statement or map, certified by the clerks of the boards making 
the transfer, was filed with the auditor of the county in which the territory 
so transferred was situated. The right w appeal from the action of said 
boards to the county commissioners was also given. 

From the provisions of this section it is plainly evident that the action 
taken by the Cranberry district and the Auburn district was of no force or 
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effect whatever, in law, and the boundary line of the two township districts 
continued as it was prior to the attempted transfer, and, as set out in the facts, 
each township district received the taxes upon the property on either side of 
the line, as it had done prior to the supposed transfer. 

We will briefly note the provisions of section 4022a R. S., relative to the 
attendance of pupils in a district other than that in which they reside. This 
section provided that if children of school age resided further than one and 
one-half miles from the school where they had a legal residence, they might 
attend the nearest subdistrict school and have their tuition paid by the board 
of education of the district where they had a legal residence. This section 
applied to pupils in grades below the high school and the provisions there
of have remained very much the same up to the present time. 

Sections 7747 to 7751 G. C. provide for the tuition of pupils attending 
a high school. While for the purpose of this opinion I am not passing on the 
question as to whether all the pupils attending high school at New Wash
ington, from the strip of territory in question, are entitled to have their tuition 
paid under sections 7747 to 7751 inc. G. C., yet it is quite clear, from said sec
tions, that as to those who are so entitled to have their tuition paid the New 
Washington board of education would have to look to the Auburn township 
board for the same, because the strip of territory, as said before, was never 
in reality transferred from the Auburn school district to the Cranberry school 
district. 

While the Auburn township board of education was in law compelled to 
pay the tuition of all pupils from this strip, entitled to attend the New Wash
ington high school, under sections 7747 to 7751 inc. G. c., the Cranberry 
township board of education paid the tuition, on the theory that this strip 
of territory had been transferred from Auburn township district to Cran
berry township district, and that Cranberry township district was receiving 
the taxes levied upon the property in said strip of territory. In other words, 
the Cranberry to·wnship board of education paid said tuition under a mis
take of fact. If this money was paid to the New Washington board of educa
tion under a mistake of fact, what is the status of the three boards concerned 
relative thereto? In considering this we will note the following general pro
positions: 

"A mistake of fact is said to take place either when some fact 
which really exists is unknown or some fact is supposed to exist which 
really does not exist." 

"To authorize a recovery the mistake must be as to a material 
fact, but need not be mutual." 

The facts about which you inquire come within these two statements and 
therefore we can draw the following conclusion: 

"A payment made by mistake of fact which the party is not by 
law obliged to make, under ignorance of the facts or in misapprehension 
in regard thereto, may be recovered back." 

The above principles are set forth in 30 Cyc. 1316-1318. 
Hence we are safe in drawing the conclusion that the Cranberry town

ship board of education would be entitled in law to recover from the New 
Washington board of education the amount of money so paid to it under the 
mistake of fact. 
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However, a simpler way of adjusting this matter would be to consider 
that the Cranberry township board of education has paid money under mistake 
of fact, but for the use and benefit of Auburn township board of education, 
and for which payment said Cranberry board should be reimbursed by the 
Auburn township board, or rather the districts which have been formed from 
Auburn township. 

With this conclusion, we will go one step further. As said before, a part 
of the territory of Auburn township, including a part of the strip which was 
supposedly transferred to Cranberry township, together with parts of other 
townships and Tiro village, were united by the county board of education to 
form the Tiro consolidated school district, and the northern part of Auburn 
townsliip district, which includes a part of the strip supposedly transferred, 
was made part of the North Auburn district. 

The question arises as to what proportion of the amount due Cranberry 
district should be paid by the two newly formed districts, namelY, North Auburn 
school district and Tiro consolidated school district. 

From the facts stated by you, I am not sure as to whether your county 
board, in forming these two districts, proceeded under section 4692 or sec
tion 4736 G. C. If it proceeded under section 4692, we find this provision 
relative to the transfer of territory: 

* * * The county board of education is authorized to make 
an equitable division of the school funds of the transferred territory 
either in the treasury or in the course of collection. And also an equi
table division of the indebtedness ot the transferred territory." 

If your board proceeded under section 4736 G. C., we find this provision 
therein made: 

* * • The county board of education is authorized to ap
point a board of education for such newly created school district 
and direct an equitable division of the funds or indebteaness belong
ing to the newly created diStrict * • * " 

While the language used in these two sections is not very clear, yet it 
is my opinion that the legislature had in mind that the county board of educa
tion, in forming a district out of parts or the whole of other. districts, or in 
transferring territory from one district to another, would make an equitable 
division of the indebtedness, existing against the original districts, between 
the newly formed districts; that is, in the case under consideration the county 
board of education, in creating the North Auburn school district out of parts 
of the Auburn district, and joining the rest of Auburn district to the Tiro 
consolidated school district, would make an equitable division of the indebt
edness subsisting against Auburn district as it originally stood, between North 
Auburn school district and Tiro consolidated school district. If the county 
board of education has not already done this, it is my opinion it is still war
ranted in law in equitably dividing the one hundred and thirty-five dollars, 
which was a valid and subsisting obligation against Auburn township dis
trict, between North Auburn school district and Tiro consolidated school dis
trict . 
._Hence answering your question specifically, it is my opinion that the county 

board of education should equitably divide the indebtedness of one hundred 
and thirty-five dollors bEtween the North Auburn school district and the Tiro 
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consolidated school district, and that after this is done the two districts would 
be warranted, and authorized in law, in paying to the Cranberry district the 
amount so apportioned to each by the county board of education. 

843. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATIO.~-NOT LIABLE FOR TUITION OF PUPIL IN AD
JOINING DISTRICT WHEN THE PARENT OF PUPIL OWNS PROPERTY 
IN SAID DIS,TRICT. 

A rural board of education which is liable for the payment of tttition under 
section 7747 G. 0. tor a pupil who attends a high school in an adjoining district 
can take advantage of section 7683 G. 0. on the ground that the parent of the 
pupil or such pupil owns property in the district maintaining the high school to 
which the child is sent. 

CoLUMBus, OHIO, December 10, 1917. 

HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 

DEAR Sm:-Your communication for my opinion reads as follows: 

"Can a rural board of education which is liable for the payment 
of tuition under section 7747 G. C., having a pupil attending high 
school in an adjoining district, take advantage of section 7683 G. C. 
on the ground that the parent of the pupil owns property in the district 
maintaining the high school to which the child is sent? 

"I ask this question for the reason that Hon. Timothy S. Hogan, 
in his opinion for the year 1912, page 1421, answered it in the negative. 
However, in a recent opinion of our supreme court, to wit: State ex 
rei Nimberger, et al, v. Bushnell et al, Board of Education et a!, 
95 Ohio State 177, as found in the Ohio Law Reporter for June 25, 1917 
the court at page 185 says: 

"'Any district which is required to pay the tuition of a pupil re· 
siding therein, but attending school in another district, is entitled 
to the benefits of the provisions of section 7683 General Code and 
should be credited with the amount of school taxes paid upon property 
owned by the pupil or his parent in the district wherein is located 
the high school attended. Such credit should be made no matter who 
pays the tuition.' 

"This statement by the court appears to be obiter dictum. How
ever, in the face of the same would you feel justified in agreeing with 
the opinion of Mr Hogan above referred to." 

Section 7683 G. C., to which you refer, reads: 

"When a youth between the age of six and twenty-one years or his 
parent owns property in a school district in which he does not reside, 
and he attends the schools of such district, the amount of school tax 
paid on such property shall be credited on his tuition." 



2278 OPINIONS 

'fhe history of said section is noted in the opinion of former Attorney 
General Hogan, to which you refer, and that I may draw my deductions I 
shall also note such history briefly. 

The substance of what is now section 7683 was enacted first in 1873, 70 0. L., 
195-215. Section 71 of said act reads in part: 

"Boards of education of city, village or special districts shall also 
have power to ad,mit, without charge for tuition, persons Within the 
school age, who are members of the family of any freeholder whose 
residence is not within this district, if any part of such freeholder's 
homestead is within such district." 

That is, under said provision when any member of the family of any free
holder, who resided outside of the district of the city, village or special district 
attended school in such district and if any part of such free-holder's home
stead is within such district, then the board of education had the power to 
admit such members of such family within the school age "without charge 
for tuition," it being evidently the intention and purpose of the legislature to 
permit the board, in the exercise of said power, to consider the taxes paid 
upon said property so located within the city, village or special district, to act 
as an offset against any tuition which would be chargeable to the pupils, 
children of such free-holder. Said section was amended in 1880, 77 0. L., 196, to 
read in part as follows: 

"The schools of each district shall be free to all youth between 
six and twentY-one years of age,who are children, wards or apprentices 
of actual residents of the district; and such youth may also be admitted 
free if they are members of the family of a free-holder whose residence 
is without but whose homestead is partly within such district. Each 
board of education may admit other persons of like age upon· such 
terms or upon payment of such tuition as it may prescribe; provided 
that in all counties which do not contain a city of the first grade 
of the first class, in such case there shall be creaite!L on the tuition 80 

charged, the amount of school tax in such district for the current 
school year, which may be paid by such non-resident pupil or a parent 
thereof • • • 

Under said aiiU:!nded section, where a free-holder owned a homestead located 
in a school district, but the residence portion thereof was located without, 
said district, the children of such free-holder were permitted to attend the 
schools of the district even though such residence was located without, 
and instead of limiting the classes of districts to city, village and special, the 
amended section provided that the condition of the credit of tuition should 
apply to all cases where a city of the first grade of the first class Was not 
located within the county, and instead of the board exempting the pupil fl'om 
tuition, as was provided when the section was first enacted, the last· amended 
section provides for the crediting on the tuition so charged the amount ot 
the school tax. Said section was next amended in 1887, 84 0. L., 69, to read 
as follows: 

"The schools of each district shall be free to all youths between 
six (6) and twenty-one (21) years of age, who are children, wards 
or apprentices of actual residents of the district. • • • Each board 
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of education may admit other persons of like age upon such terms or 
upon payment of such tuition as it may prescribe; provided, that In 
all counties which do not contain a city of the ftrst grade of the first 
class, in such case there shall be credited on the tuition so charged 
the amount of school tax in such district for the current school year, 
which may be paid by such non-resident pupil or a parent thereof 
• • • 

No material change is found in said amendment as far as the crediting 
of tuition is concerned. 

The next amendment is found in 87 0. L., 317. but no change in substance 
was made by said amendment 

Material change, however, was made when the section was next amended 
in 97 0. L., 360. Said amendment read as follows. 

"The schools of each district shall be free to all youth between 
six and twenty-one years of age, who are children, wards or apprentices 
of actual residents of the district; • • • . Each board of education 
may admit other persons upon such terms or upon the payment of such 
tuition as it may prescribe; provided, that when a youth between the 
age of six and twenty-one years or the parent of such youth owns 
property in a schQol district in which he does not reside and said 
youth attends the schools of said district, the amount ot school tax 
paid on such property shall be oreditea on the tuition ot said. pupil." 

In each of the prior enactments the tuition, or the payment thereof, 
was made a personal matter of the pupil or the parent, but here for the 
first time general language is used so that instead of the tuition 'Which. maY 
be paid by such pupil or parent being the language used, it is not "credited 
on the tuition of said pupil," and whatever tuition would be charged to said 
pupil must receive a credit of the school tax upon the land owned by such 
pupil or his parent. The language is practically the same now, for it pr<>
vides that the amount of the school tax paid on such property "shall be credited 
on his tuition.'" 

Section 7747 G. C. provides in part: 

"The tuition of pupils who are eligible for admission to high 
school and who reside in village or rural districts in which no high 
school is maintained, shall be paid by the board of education of the 
school district in which they have legal school residence • • • " 

The abov~ is a means provided for the payment of the tuition of high 
school pupils, the payment to be made by the board of education of the resi
dence of such high school pupils and the pupil being entitled to a credit when 
property is owned in such district either by himself or parent. Only such 
tuition would be chargeable to him which is over and above any taxes so 
paid and it seems clear, therefore, that it would make no difference who would 
pay the tuition the credit could not help but follow. This is the view taken 
by the Supreme Court in State ex rei Nimberger, et al, v. Bushnell, et al, 95 
0. S. 1'17-185, wherein the following language is used: 

"Any district which is required to pay the tuition of a pupil 
residing therein, but attending school in anQther district, is entitled 
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to the benefits of the provisions of section 7683 of the General Code 
and should be credited 'with the amount of school taxes paid upon 
property owned by the pupil or his parent in the district wherein is 
located the high school attended. Such credit should be made no 
matter who pays the tuition." 

Answering your question, then, I advise you that a rural board of education 
which is liable f,or the payment of tuition under section 7747 G. C., having a 
pupil attending a high school in an adjoining district, can take advantage 
of section 7683 G. C. on the ground that the parent of the pupil owns property 
in the district maintaining the high school to which the child is sent. 

Very truly yours, 
JosEPH McGHEE, 

A ttor11ey-General. 

844. 

REGISTRATION OF LAND TITLES- WITHDRAWAL -SECTIONS 8572-26 
AND 8572-86 OF TORRENS LAWS AMENDED OR REPEALED BY IMPLI
CATION-"ALL DEEDS AND MORTGAGES" AS USED IN SECTION 8572-
64a-RECORDER-DUTIES UPON APPLICATION FOR WITHDRAWAL
FEES. 

Sec~ion 2 of the Act of March 8, 1915, 106 0. L., 24, relating to the registra
tion of land titles, permits the withdrawal from registration of any registered 
land title, whether the same was registered in the course of proceediings to 
sell real estate or partition, or not; said section is inconsistent with sections-
8572-26 and 8572-86 of the "TORRENS LAW" and amends or repeals them by 
implication. 

The phrase "all deeds and mortgages" occuring in said section should 
be interpreted so as to include all instruments required, to be recorded, under 
the general recording acts. 

It is the duty of the recorder, upon an application tor withdrawal from, 
registration, to select the documents necessary to be recorder];. 

No fee is chargeable by the recorder for the service of entering a withdrawal 
of registration; but he is entitled. to ttsual tees for recording the instruments 
required to be recorded. by section 2 of the act. 

CoLUMBUS, OHIO, December 10, 1917. 

HoN. SAlllUEL DoERFLER, Prosecuting Attorney, Cleveland., Ohio. 

DEAR SJR:-1 acknowledge receipt of your letter of October 18, 1917, re
questing my opinion upon certain questions relating to the construction of the 
act of March 8, 1915, amending certain provisions of the Land Title Registra
tion Law, (106 0. L., 24). These questions, which are submitted by the recorder 
of Cuyahoga county, are as folows: 

"1. Section 4 of this amendment specifically repeals section 8572-
64 only. Sections 8572-26 and 8572-86 of the act both contain very plain 
provisiQns that land once registered can never be withdrawn. Are 
these sections repealed by this amendment? The recorder is in doubt 
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and hesitates to act on a recent request for withdrawal from registra
tion until advised. 

"2. In case it is held. that the above mentioned sections are re
pealed and that land can be withdrawn from registration, what is the 
meaning of the words in section 2 of the amendment: 'and thereafter 
said title shall be considered the same as if it had never been reg
Istered?' 

"When titles are registered the common pleas court renders two 
decrees-one 'settling and determining the title' (the quieting of title 
part of the proceeding) and the other, the decree of registration. 
If the recorder can withdraw lands from registration this gives him 
power to set aside a decree of the common pleas court, the decree 
of registration, at least. Does this act also set aside the decree 'settung 
and determining the title?' If this decree can be thus set aside, 
then do all clouds and title defects which were removed by the registra
tion proceedings, automatically reattach? 

"3. In the course of the registrati-on proceedings the adjoining 
owners have their day in court and the title boundaries of the land 
are determined and fixed, sometimes after a special survey has been 
made by order of the court. If land can be withdrawn from registra
tion, does this annul the establishment of the title boundaries so that 
after Withdrawal they shall be 'the same as if the title had never 
been registered?' 

"4. Section 2 of the amendment provides that 'all deeds and mort
gages heretofore filed conveying registered lands, the registration 
certificate of which has been surrendered as herein provided for, 
shall be recorded according to law.' You will note that the above pro
vides for record of deeds and mortages only. Various other documents 
affecting the title to registered lands are filed and are necessary to 
a pr.oper determination of the title. Are these to be left unrecorded 
or shall the words 'deeds and mortgages' be construed as including 
all documents filed with the recorder which affect the title to the lands 
which are withdrawn? 

"5. In the case of a complicated title, especially where only a part 
of the lands is to be Withdrawn from registration, and where various 
documents are on file, some affecting all and some only various parts 
of the land, who is to determine just which documents are necessary 
to be recorded-the recorder or the applicant? 

"6. If withdrawal from registration is permitted by the afore
said amendment, what fees or fee, if any, must the recorder charge 
for his services in connection therewith, other than the usual fees 
for recording the deeds and mortgages provided for in section 2 of 
the amendment?" 

In order to consider these questions it will be necessary to make the follow
Ing quotations from the amendatory act referred to: 

"AN ACT. 

"To amend section 8572-64 of the General Code, to make optional 
the registration of title of land sold in partition or in suits brought 
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by an assignee or other officer appointed by a court, and to cure defects 
in such proceedings. 

"BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE 
OF OHIO: 

"Section 1. That section 8572·64 of the General Code be amended 
to read as follows: 

Sec. 8572·64. In all suits to sell an estate in fee in the whole of 
unregistered land * * * and in all suits to partition unregistered 
land held in f!le, proper allegations and parties necessary to a decree 
for original registration of the title to said estate may be made in 
the petition, the said allegations to be included in a separate cause of 
action, and said title * * * may, 'with the approval of the court 
* * ·• be registered * * * Upon any such sale or partition 
and confirmation thereof the title may be transferred to and registered 
in the name of the purchaser * * * . And if such land is not f?O 
sold the person entitled thereto may procure a transfer and certificate 
therefor * * * . The court may, for good cause shown, in any case 
provided for in this section, enter an order dispensing wlth registra
tion or permit the withdrawal of the application to register. 

"Section 2. (designated as section 8572-64a) No decree or order 
of sale or partition heretofore or hereafter made in any suit, action 
or proceeding, mentioned in said section 8572-64, and no sale, conveyance 
or partition or decree confirming the same made in any such suit, 
action or proceeding shall be held void or in any wise affected by 
want of conformity of such suit, action or proceeding to the require
ments of said section. 

"Any person owning real estate the title to which is registered may 
surrender his certificate to the county recorder, who shall thereupon 
cancel said certificate of record, and thereafter sait:L title shall be con
sidered, the same as if it had never been registerea. All deeds and 
mortgages heretofore filed conveying registered lands, the registration 
certificate of which has been surrendered as herein provided, for, shall 
be recoraed according to law, ana thereafter the lanas conveyed, therein 
shall be considered the same as if they had never been registerea . 

* • * • • * * • * • * 
"Section 4. That said original section 8572-64 of the General 

Code be, and the same is hereby repaled. 

* * * *" 

The title of this act, and a comparison of section 8572-64 with the original 
act of 1913 (103 Ohio Laws, 914-945) makes it obvious that the controlling 
purpose of the legislature was to dispense with the imperative necessity of 
procuring registration in case of proceedings to sell or partition. If there 
were doubt about the interpretation of any of the separate provisions of the act 
it would be proper to resolve such doubts by interpreting them in accordance 
with this controlling purpose. But such reasoning is not permissible in this 
case. The separate provisions are on their face of plain and unmistakable 
import, although they are not within the geneml purpose as thus ascertained. 
For the constitutional provision (Article II, Section 16) that: 

"No bill shall contain more than one subject, which shall be clearly 
expressed in its title," 

is, as has been frequently held, xp.erely directory, so that if in the body of a 



.A.TTOR~""EY ·GEXERAL. 2283 

law appears subject matter that is not expressed in the title thereof, the matter 
is none the less the law on that account. 

The second paragraph of section 2, as I have above quoted it, clearly goes 
beyond the scope of the title and applies to and authorizes the surrender of a 
certificate of registration in any case. It is not limited on its face to the 
surrender of a certificate of registration on the part of the owner of real 
estate which had been theretofore registered in proceedings to sell or to par
tition. 

I find myself unable, therfore, to reach the conclusion that the fact that 
the remaining provisions of the act relate solely to registrations in the 
course of such judicial proceedings is enough upon which to predicate the 
conclusion that the paragraph of section 2 now under consideration is like
wise to be so limited. However, the question is not to be resolved by the con
sideration of section 2 of the amendatory act alone, but as the communica
tion of the recorder suggests the fact that section 4 may be inconsistent with 
certain mandatory sections of the act as first passed must be taken in to con
sideration on the other side. Moreover, whatever inference might arise from 
this fact is strengthened by the fact that the act of 1915 expressly amended 
one of the sections of the land title registrati(}n law, thus tending to exclude 
the inference that any implied repeal or amendent was contemplated. 

I am thus brought to the consideration of sections 8572·26 and 8572·86 
of the General Code, referred to by the recorder. The first of these provides, 
in part, as follows: 

"Sec. 8572-26. The .obtaining of a decree of registration and re
ceiving a certificate of title shall be deemed as an agreement running 
with the land and binding upon the applicant and the successors in 
title that the land shall be and forever remain registered land and 
subject to the provisions of this act (G. C. Sec. 8572-1 to 8572-118) and 
of all acts in amendment thereof * * * ." 

The second of these sections is even more explicit and provides as follows: 

"Sec. 8572·86. !No land once brought under and made subject to 
the provisions of this act (G. C. 8572·1 to 8572-118) shall ever be with 
drawn therefrom." 

The only way in which the second sentence of section 2 of the amendatory 
act can be reconciled with these explicit provisions of the prior law is to read 
Into it a qualificati(}n which is not expressed therein. As before suggested, 
such qualification would make the sentence read something as follows: 

"Any person owning any real estate the title to which is registered, 
in a suit to sell real estate or in a suit to partition real estate, may 
surrender his certificate to the county recorder * * * and there
after said title shall be considered the same as if it had never been 
registered." 

The following considerations would tend to support such an interpre
tation, if admitted at all: 

1. Implied repeals and amendments are not favored, and where It is 
possible to reconcile a later act 'With a fo~er act that has not been expressly 
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repealed such reconciliation is to be preferred to an implied repeal or amend· 
ment. 

2. It must be assumed that the general assembly considered the extent 
of the repeal which it intended to make, in as much as it did make an express 
repeal in section 4 of the act; therefore, whatever repealing or amendatory 
effect the act has it will not reach beyond section 8572-64, which deals with 
registration in proceedings to sell and partition. 

3. All the considerations already discussed in dealing with the question 
from the viewpoint first adQ'Pted come in here and may be considered again in 
connection with the circumstances as now revealed. 

In my opinion none of these considerations is weighty enough to permit 
that qualification to be read into the statute. The legislature was plainly 
trying to change the law in some particulars. In other words, it was making 
a new law and not merely revising or correcting the old law. There is, to 
be sure, a presumption that it did not intend a more radical change in the 
law than the fair import of the new law may require, yet, after all allowances 
are made for the considerations Which have been mentioned, the fact remains 
that the second sentence of section 2 of the act of 1915 is not ambiguous. 

The first and most important rule of statutory interpretation is that where 
a statute is clear on its face the function of judicial interpretation or con
struction, or whatever it may be called, is not even invoked. The court must 
administer the law as it finds it. 

Slingluff et al. v. Weaver, 66 0. S., 621. 
Here we have the statement that: 

"Any person owning real estate, the title of which is registered, may 
surrender his certificate * * * and thereafter said title shall be 
considered the same as if it had never been registered." 

Section 86 of the original act is exactly the opposite. I cannot escape the 
conclusion that it is impossible to reconcile these provisions without doing 
violence to the fair meaning of the one last enacted. 

I must conclude therefore that in spite of the failure of the legislature 
specifically to repeal section 86 of the original act or to amend section 26 
thereof, and in spite of the fact that the legislature did actually amend and 
repeal by expression when it was passing the act of 1915, an implied repeal has 
taken place and section 86 and the first sentence of section 26 of the original 
act are no longer the law. 

· In this connection, ho·wever, let me observe that too much significance 
should £ot be given to the fact that the legislature did expressly repeal section 
8572·64 General Code. This repeal was made because section 8572-64 was being 
expressly amended, and in deference to the requirement of section 26 of Article 
II of the constitution to the effect that whenever a statute is amended the 
original shall be repealed and the amending act shall set forth the whole section 
as amended. In other words, the repealing section of the act of 1915 goes, as it 
were, with section 1 and completes the legislative act started in section 1, viz: 
the express amendment of section 8572-64. It has nothing to do therefore with 
sections 2 and 3 of the act, which relate to matters other than the amendment 
of the section in question. 

The first question, therefore, is answered by saying that the recorder has 
authority to entertain an application for the withdrawal of a title from registra· 
tion, though the title was originally registered otherwise than in a partition 
proceeding or in a proceeding to sell. real estate. 
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The second question as raised by the recorder does not, it seems to me, raise 
. an issue in which the state has an interest within the meaning of the statute 
authorizing the attorney-general to formulate and express an official opinion 
(section 343 General Code). Of course, it has been the policy of this depart
ment to advise as to all matters in which the duties of public officers may be 
involved, because of the desirability of uniform practice to be observed under 
the guidance ·of the bureau of inspection and supervision of public offices. 
The recorder's second question, however, raises an issue exclusively of private 
right. The statute, as I have interpreted it, authorizes a withdrawal of the 
registration, but the effect of such withdrawal on land titles previously reg. 
istered, and more particularly upon decrees of courts ordering registration is 
a matter about which I do not feel authorized to advise. 

The same remark applies to the third question submitted by the recorder. 
It is otherwise with respect to the recorder's fourth question. Having 

regard to the manifest intent and purpose of the second paragraph of section 2 
of the amendatory act, I would be inclined to hold that the phrase "deeds and 
mortgages" as therein used should be broadly interpreted to mean all documents 
requiring record in the office of the county recorder. In fact nothing else could 
result from the mandate of the law that in case of registration "said title shall be 
considered the same as if it had never been registered," for if such is the 
case then the general laws requiring the recordation of instruments like leases, 
etc., would come into play and operate, possibly even without the last sentence 
of section 2. However that may be, I am of the opinion that the effect of a 
withdrawal of registration is to bring into play the general recording acts 
and to make them applicable to all instruments which otherwise would have 
been subject thereto, and which have been filed during the life of the registration. 
Whether or not recordation, when it takes place, shall be, as it were, a nunc pro 
tunc is a question whi'ch is not submited, and which has not been considered. 

In answer to the recorder's fifth question, I am of the opinion that the 
recorder is to decide which documents are necessary to be recorded. The 
language of the second sentence is mandatory upon him. That is to say, the 
law commands him to record the necessary conveyances which are in his 
possession and are a part of the files of his office. Therefore, without any ex
press order from the applicant for withdrawal, and as a result of the application 
itself, it is his duty to select the instruments requiring record and record them. 
I do not believe, however, that he would have the authority to refuse to record 
a particular document because he might not think that its recordation was 
necessary. On the other hand, if the general recording acts do not authorize 
him to record a particular instrument he would, of course, be at liberty to 
refuse to record it. 

In answer to the recorder's sixth question, I beg to advise that the recorder 
is not permitted to charge any fee for cancelling a certificate of registration, 
but, in my opinion, he is entitled to the usual fee for recording the various 
instruments which are required to be recorded by the last sentence of section 2. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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845. 

BOARD OF EDUCATION-WHICH MAINTAINS HIGH SCHOOL CONTRACT 
WITH ANOTHER BOARD FOR SCHOOLING PUPIL8-WHEN NOT COM· 
PELLED TO PAY TUITION OF PUPILS OF DISTRICT. 

A. board of education which maintains no high school, but which has entered 
into an agreement with a board of education in the same or an adjoining town-

. ship which does maintain a high school tor the schooling of the high school 
pupils of the first named board, is not co1npelled to pay the tuition of pupils of 
such school district who live more than tour miles from the school maintained 
by the board and who attend high schools other than the one with which 
the board has the contract, unless the school such pupils attend is a nearer high 
school. 

December 10, 1917. 

HoN. GEORGE C. VoN BESELER, Prosecuting Attorney, Painesville, Ohio. 

DEAR Sm:-Your request for my opinion reads in part: 

"About the most difficult question I have tried to ans·wer is whether 
a board of education of a rural school district, which does not maintain 
a high school >Of its own, must pay the tuition to some other high 
school elected by a student who lives more than four miles from the 
high school with which the board of education has entered into an agree
ment for the schooling of its pupils. 

"The facts in ,the case here further are, that the board of education 
of the village of Willoughby, a first grade high school, charges the board 
of education of the township of Willoughby $47.50 tuition per year, 
while the board of education of the city of Cleveland, to which some 
students are going, charges the board of education of W~lloughby rural 
school district the sum of $180.00. The question· is, can pupils who 
live more than four miles from the high school in the village of 
Willoughby elect to go to the high school in Cleveland and obligate 
the board of education of Willoughby rural school district to pay 
what seems to them an exorbitant tuition. Willoughby rural board 
has a contract ·with Willoughby village board." 

Pertinent to your inquiry are sections 7747, 7748 and 7750 of the General 
Code. 

Section 7747 G. C., as amended in 107 0. L. 625, reads as follows: 

"The tuition of pupils who are eligible for admission to high school 
and who reside in village or rural districts, in which no high school 
is maintained, shall be paid by the board of education of the school 
district in which they have legal school residence, such tuition to 
be computed by the month. An attendance any part of the month 
shall create a liability for the entire month. No more shall be charged 
per capita than the amount ascertained by dividing the total expenses 
of conducting the high school of the district attended, which may 
include charges not exceeding five per cent. per annum and depre
ciation charges not exceeding five per cent. per annum, based upon the 
actual value of all property used in conducting said high school by the 
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average monthly enrollment in the high school of the district. The 
district superintendent shall certify to the county superintendent each 
year the names of all pupils in his supervision district who have com
pleted the elementary school work, and are eligible for admission to 
high school. The county superintendent shall thereupon issue to 
each pupil so certified a certificate of promotion which shall entitle the 
holder to admission to any high school. Such certificates shall be 
furnished by the superintendent of public instruction." 

Section 7748 G. C. reads as follows: 

. "The board of education providing a third grade high school as de
fined by law shall be required to pay the tuition of graduates from such 
school residing in the district at any first grade high school for two years, 
or at a second grade high school for o0ne year. Should pupils residing 
in the district prefer not to attend such third grade high school the 
board of education of such district shall be required to pay the tuition 
of such pupils at any first grade high school for four years, or at any 
second grade high school for three years and a first grade high 
school for one year. Such a board providing a second grade high school 
as defined by law shall pay the tuition of graduates residing in the 
district at any first grade high school for one year: except that a 
board maintaining a second or third grade high school is not required 
to pay such tuition when the maximum levy permitted by law for 
such district has been reached and all the funds so raised are necessary 
for the support of the schools of such district. No board of education 
is required to pay the tuition of any pupil for more than four school 
years; except that it must pay the tuition of all successful applicants, 
who have complied with the further provisions thereof, residing more 
than four miles by the most direct route of public travel, from the 
high school provided by the board, when such applicants attend a 
nearer high school or in lieu of paying such tuition the board of educa
tion maintaining a high school may pay for the transportation of the 
pupils living more than four miles from the said high school, main
tained by the said board of education to said high school. Where more 
than one high school is maintained, by agreement of the board and 
parent or guardian, pupils may attend either and their transportation 
shall be so paid. A pupil living in a village or city district who has 
completed the elementary school course and whose legal residence has 
been transferred to a rural district in this state before he begins or 
completes a high school course, shall be entitled to all the rights and 
privileges of a resident pupil of such district." 

Section 7750 G. C. provides: 

"A board of education not having a high school may enter into 
an agreement with one or more boards of education maintaining such 
school for the schooling of all its high school pupils. When such 
agreement is made the board making it shall be exempt from the 
payment of tuition at other high schools of pupils living within three 
miles of the school designated in the agreement, if the school or schools 
selected by the board are located in the same civil township as that 
of the board making it,· or some adjoining township. In case no such 
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agreement is entered into, the school to be attended can be selected 
by the pupil holding a diploma, if due notice in Writing is given to 
the clerk •of the board of education of the name of the school to be 
attended and the date the attendance is to begin, such notice to be 
filed not less than five days previous to the beginning of attendance." 

Applying the above to your case, we have the following situation: There 
is no high school located in Willoughby rural school district, but the board ot 
education of said rural district has entered into an agreement with the board 
of education of the Willoughby village district, wherein a high school is located, 
for the schooling of all the high school pupils of the Willoughby rural district 
at the Willoughby village high school. Some of the pupils of the Willoughby 
rural district reside more than four miles from the Willoughby village high 
school and the question is, can such pupils elect to attend a high school other 
than the one at Willoughby village, which has been provided by the board, and 
compel the board of education of the Willoughby rural school district to pay 
their tuition? 

A school can be selected by pupil holding a diploma and the board of educa
tion charged with the tuition only in one of two ways: 

First. If no high school is maintained by a board of education and no 
agreement is entered into between such board of education and a board of educa
tion maintaining a high school for the schooling of its high school pupils, then 
a pupil who resides in a district which maintains no such high school and 
which has entered into no such agreement may select a high school and give 
notice in writing to the clerk of the board of education of the name of the 
school so selected and the date the attendance is to begin, and the board of 
education will thereby be bound to pay the tuition of such pupil at such school 
so selected, or, 

second. If a board of education provides a high school and a pupil resides 
more than four miles therefrom by the most direct route (If public travel, and 
such pupil attends a nearer high school, then the board of education must pay 
the tuition of such pupil at such nearer high school. 

But where a board of education which has no high school enters Into an 
agreement with a board of education which maintains a high school for the 
schooling of its high school pupils, then such board of education cannot be 
charged with the tuition of pupils who attend other high schools, because the 
entering into of the contract between the board of education which maintains 
no high school and the board of education which maintains a high school for 
the schooling of the high school pupils of the first named board, is a "providing'' 
of a high school by the board of education as far as the schooling of high 
school pupils is concerned. It is urged, though, on account of the language 
contained in section 7750,-"when such agreement is made the board making 
it shall be exempt from the payment of tuition at other high schools of the 
pupils living within three miles of the school designated in the agreement, 
if the school or schools selected by the board are located in the same civil 
township as that of the board making it, or some adjoining township,"-that 
where pupils live more than three miles the exemption mentioned in the above 
quoted language would not apply. That reasoning, however, does not follow, 
for before tuition of a pupil can be paid by a board of education there must 
be a statute specifically authorizing that same may be paid. It was held in 
Board of Education v. Board of Education, 10 0. D., 459, that: 



ATTORNEY -GENERAL. 2289 

"The constitutional guaranty of 'an efficient system of common 
schools throughout the state' does not impose an obligation upon 
township boards to pay the tuition of a few pupils who elect to enjoy 
the advantages of a high school outside the township of their resi
dence, either in the same or an adjoining county." 

That is, before a board of education can be chargea with the tuition ot 
high school pupils, there must be a specific statute granting the right therefor. 
In other words, tuition is not had as a matter of right, but only as a matter 
of statute. So that, what the provision of section 7750 G. c., in relation 
to the three mile limit, does mean is that where a board of education, which 
has no high school, enters•into an agreement with a board of education which 
maintains a high school for the schooling of the high school pupils, then any 
pupil who lives within three miles of the high school so designated shall not 
attend another high school at the expense of the board, provided, of course, 
that the agreement is entered into 'With a board of education of the same or 
an adjoining civil township. 

In School District v. Harrison Twp., 14 0. D.,_ 62-63, it is held: 

"The clause which gives the pupil the right to select the school of 
his attendance and to charge the tuition upon the township by ·giving 
notice in writing, applies only where no high school is maintained. 
by the township ana where no agreement has been made with the board 
of education in the same or ad-joining township, but does not apply to 
a case of a pupil residling more than three miles from the township high 
school attenuing a nearer high school, for in such case there is no right 
of selection by the pupil." 

This department held in Opinion No. 260, rendered to Hon. Charles H. 
Jones, under date of May 12, 1917, that the high school pupil who resides more 
than four miles from the high school of his district must attend a nearer high 
school before the board of education of the district in which he resides is 
required to pay his tuition, and what applies to the attendance in a district 
where a school is maintained would, as noted above, apply to a district where 
a contract is entered into. If, then, the pupils who live more than four miles 
from the Willoughby high school attend a nearer high school, that is, if the 
Cleveland high school is nearer to their residence, then the Willoughby rural 
district board of education must pay their tuition, but if the Cleveland high 
school is not nearer to the residence of such pupils who live more than four 
miles from their own high school, then the Willoughby rural district board 
of education is not compelled to pay the tuition thereof. 

Sq that, answering your question, I advise you that a board of education 
'Which maintains no high school, but which has entered into an agreement with 
a board of education in the same or an adjoining township, which does maintain 
a high school for the schooling of the high school pupils of the first named 
board, is not compelled to pay the tuition of pupils of such school district who 
live more than four miles from the school maintained by the board, other than 
the one with which the board bas the contract, unless such pupils attend a 
nearer high school. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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!!46. 

APPROVAL-TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE-CITY OF 
FOSTORIA, OHIO. 

CoLUMBUS, OHIO, December, 12, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-IN RE Bonds of the city of Fostoria, Ohio, in the sum 
of $1,300.00, to pay the city's share of the cost and expense of improving 
Union street in said city from Sycamore street to the south rail of 
the main track of the New York, Chicago & St. Louis Ry. Co. 

I have examined the transcript of the proceedings of the council and other 
officers of the city of Fostoria, Ohio, relating to the above bond issue, and 
find said proceedings to be in. accord with the provisions of the General Code 
relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said 
bond issue will, when properly signed and delivered·, constitute valid and bind
ing obligations of said city. 

No bond form was submitted with the transcript and I am therefore writing 
to the authorities of said city asking them to forward to me a copy of bond 
form for my approval. The transcript relating to this bond issue will be retained 
until a copy of such bond form is received. Very truly yours, 

847. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-BONDS-FAIRFIELD COUNTY. 

COLUMBUS, OHIO, December, 12, 1917. 

lndustrial Commissio11 of Ohio, Columbus, Ohio. 
"GENTLE111EN:-IN RE: Bonds of Fairfield county, Ohio, in the 

sum of $38,000.00, in anticipation of assessments apportioned to said 
county for the improvement of Rush creek, petitioned tor by J. E. Purvis 
and others. 

I have carefully examined the transcript of the proceedings relating to 
the above bond issue. These bonds are issued by the board of county com
missioners of Fairfield county, Ohio, in anticipation of the collection of that 
part of the total assessments for the improvement above mentioned, conducted 
by the board of county commissioners of said county and the board of county 
commissioners of Perry county under the provisions of law relating to the 
improvement of joint county ditches. The proceedings relating to this improve
ment have been extensive and somewhat involved, and the examination of the 
transcript has entailed a great deal of work and careful attention on the part 
of this department. 

The only question, however, that has given me any concern with respect 
to the validity of this bond issue is one touching the authority of the boards 
of county commissioners of said counties to entertain the petition tor the 
improvement and conduct the proceedings therefor. As to this the transcript 
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shows that when the petition for the improvement of Rush creek, which is a 
stream of living water, located in both counties, was presented to the board 
of county commissioners of Fairfield county and to the board of county com· 
missioners of Perry county said boards, in joint session, refused to entertain 
the petition on the ground that they had no authority to entertain said petition, 
inasmuch as it calls for the improvement of a living stream of water, which 
they claimed they had no authority to improve under the provisions of sections 
6536 et seq. of the General Code relating to the improvement of joint county 
ditches. Thereupon, Purvis and others, petitioners for said. improvement, 
brought an action in mandamus in the court of appeals of Perry county, Ohio, 
praying for a peremptory writ of mandamus directing said boards of county 
commissioners to entertain said petition and to determine whether or not said 
improvement should be granted. The court sustained the petition of the relators 
and issued a peremptory writ of mandamus to the board of county commis
sioners of Fairfield county and to the board of county commissioners of Perry 
county, directing them to entertain said petition and to determine whether 
said improvement should be granted as prayed for in the petition. It does not 
appear that this case was taken to the supreme court. On the contrary, upon 
receipt of the writ. of mandamus the boards of county commissioners of said 
counties met and considered said petition and, having found the facts alleged in 
said petition with respect to the necessity of said improvement to be true, 
directed the same to proceed; and this and subsequent proceedings of the boards 
of county commissioners of said counties seem to be in all respects regular 
and in conformity to the provisions of the statute relating to illl(llrovements ot 
this kind. 

Inasmuch as the bonds in question are 'issued in anticipation of the collec
tion of assessments, the question naturally arises 'whether or not the judgment 
of the court finding that said boards of county commissioners had authority 
to entertain jurisdiction of the petition for said improvement is conclusive on 
the persons assessed for the cost and expense of the improvement. As there is 
some question with respect to the correctness of the court's decision relative 
to the authority of the said boards of county commissioners to entertain juris· 
diction of the petition for said improvement, the question just. suggested is one 
of some concern. · 

There is very little in the way of authority in this state on this question. 

In the case of State ex rel. v. Mitchell, 31 0. S. 592, it appears that the 
city of Columbus instituted an action in mandamus against Mitchell and others, 
com,missioners for the improvement of north High street in said city under a 
special law applying to said city. The relief prayed for was a writ requiring 
those commissioners to levy an assessment for the cost and expense of said im
provement. By way of defense to the petition the commissioners for said im
provement set up the unconstitutionality of the law authorizing the im
provement. The court held that the law was unconstitutional as a 
special grant of corporate power to the city of Columbus, but further held 
that all persons to be assessed for the cost and expense of the improvement 
participating in said improvement, either in the petition therefor or by taking 
part in the election for the commissioners, were estopped to contest the consti
tutionality of the law. In its decision in this case, however, the court in sus
taining the petition of the relator for a writ of mandamus stated that the 
action of the commissioners in levying the assessment would not conclude the 
lot owners from contesting their liability, and that if there were any who were 
not estopped by their conduct they might make their defense when the assess
ment was sought to be enforced against them. This case was decided in 1877. 
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In the case of City of Columbus v. Saran Schneider et aZ., decided by the 
circuit court of Franldin county in 1895, 14 C. C. R. S., 312, the same being 
a case relating to the same improvement in question in the Mitchell case, 
the court held as follows: 

"Actions brought by the proper parties against a municipality to enjoin 
the collection of a street improvement assessment, where submitted on 
the issues and decided against the plaintiffs by the upholding of the 
assessment, amount to a conclusive adjudication of the validity of the 
assessment, in an action brought by the city against other parties to 
enforce the collection of assessments against other property for said 
improvement." 

This case was affirmed by the supreme court without opinion in 54 0. S. 617. 

In the case of Ashton et al. v. City of Rochester, 133 N. Y., 187, the plaintiffs 
were the owners of property assessed for a local street improvement, and the 
action ·was one in their own behalf and in behalf of all other persons having 
property fronting on the street and assessed for the improvement for the pur· 
pose of obtaining a judgment declaring the assessment null and void. The court 
in its opinion in this case affirming a judgment of the lower court dismissing 
the petition says (p. 192): 

"The record shows that upon the application of certain of the 
property owners on the street other than the plaintiffs, liable to be 
assessed for the improvement, the supreme court at special term 
awarded a mandamus against the executive board, commanding It to 
proceed upon the resolution and to award a contract for the per
formance of the worlc That, acting in obedience to this command, 
the board did award the contract in accordance with the provisions of 
the character prescribing the powers and duties of the board. The de
cision upon the application for the mandamus was a judgment of a 
court of competent jurisdiction. It adjudged that the resolution of 
the common council ·was in full force, notwithstanding the motion 
to reconsider, and that it was the clear legal duty of the executive board 
to proceed and let the contract. This judgment could not thereafter 
be questioned collaterally by any of the parties, nor anyone else who 
was represented in the proceeding. They might attack it directly 
by appeal or motion to set aside, or for a ·rehearing, but so long as 
it remained unreversed and not set aside, it bound everyone who was a 
party, or represented in any subsequent collateral action or proceeding. 
It is quite clear that it bound the property owners who applied for the 
writ, the executive board and the city. The only question is whether 
it bound these plaintiffs who were not parties by name. But the 
judgment of a court of competent jurisdiction will sometimes operate 
as an estoppel and a former adjudication against persons who were 
not named in the proceeding and who were not parties to the record by 
name. It is enough if they were represented in the action ur proceeding 
which resulted in the judgment, or were entitled to be heard. When 
a judgment is rendered against a county, city or town in its corporate 
name, or against a board or officer who represents the municipality, in 
the absence of fraud or collusion, it will bind the citizens and tax· 
payers. This is upon the principle that they are represented in the 
litigation by agencies, authorized to speak for them, and to protect 
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their interests. (Herman on Estoppel, vol. 1, p. 166, Clark v. Wolf, 29 
Iowa, 197; Lyman v. Faris, 53 id. 498; Tredway v. Soux City & P. R. 
Co., 39 id. 663; Freeman on Judgments, Sec. 178; Robbins v. Chicago, 4 
Wall. 657; S. C., 2 Black, 418; Preble v. Supervisors, 8 Biss. 358.)" 

The court in its opinion in this case further says: 

"When a judgment is rendered by a competent court awarding a 
writ of mandamus against a board of supervisors or other body or 
officers having power to audit claims against a county or other munici
pality, commanding them or him to audit a claim or demand against the 
county or municipality, and it is audited in obedience to such com
mand, the validity of the claim cannot be questioned subsequently by 
the tax-payers in any collateral action or proceeding. Their remedy is 
to appeal from the judgment awarding the writ or move for a re
hearing. So also a receiver of a corporation, appointed in an action by 
the people for dissolution, represents the creditors, and a judgment that 
would estop him estops them also. (Herring v. N.Y. L. E. & W. R. R. Co., 
105 N.Y., 340). 

We are not aware of any reason for holding that the plinciple does not 
apply to the plaintiffs in this case. True this is not a general tax but a 
special and local assessment. But it is nevertheless an exercise of the 
taxing power 'and its validity as well as the right of the plaintiffs 
to question or assail it in the courts rests on the same principles as 
are applicable to an assessment or tax for general purposes. If the 
expense of the improvement was to be paid out of the city treasury 
there would then be little doubt that an adjudication upon an applica
tion for a mandamus, involving as this did the validity of the pro
ceedings up to that time, would have bound all the taxpayers. Is the 
rule any different when a small part or even the whole of the expense 
is to be paid by the property owners within a certain district? Is the 
principle changed because the area over which the tax was distributed 
is contracted? The executive board laid the matter on the table and, In 
effect, refused to act, treating the resolution as rescinded by the com
mon council. They were brought into court and the very question in
volved was whether the board had authority to contract for the execu
tion of the work, and the court held, upon full argument and against 
the contention of the board, that they had. The question was whether 
they had power under the proceedings to make a contract and incur an 
expense which was to be paid by the property owners, and it adjudged 
that they had, and that it was their duty to do so. When the ex
ecutive board was before the court on that application they represented 
and spoke, not only for themselves and the city, but also the property 
owners who were to be bound by the contract, and whose property was to 
be assessed for the expenditure which the work embraced in the contract 
involved. When the court directed the board to make the contract the 
effect of its judgment was to direct the imposition of a tax upon 
the plaintiffs' property. On that question the plaintiffs could have 
been heard, and on their application were entitled to a hearing and 
to be made parties to the proceeding and to appeal from the decision. 
This was a right that no court would have denied to them had they 
demanded it." • 

The case last cited is quite persuasive to my mind to the point that the 
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judgment of the court of appeals of Perry county in the mandamus case is 
conclusive on the persons assessed for this improvement with respect to the 
question of the authority of the boards of county commissioners of Fairfield 
and Perry counties to entertain jurisdiction of the proceedings relating to 
the improvement, including the matter of the assessment. When the court 
directed the boards of county commissioners of said counties to entertain jur
isdiction of the petition presented for the improvement, the effect of its judg
ment was to direct the imposition of an assessment upon benefited property in 
case said boards of county commissioners determined in favor of said improve
ment. In this state the action of mandamus is a civil action, having all the 
essential attributes of such action, and I doubt not that the owners of property 
liable to be assessed for this improvement could, on their application, have 
been made parties defendant with a right to be heard upon the question 
whether said peremptory writ or mandamus should issue. 

I am of the opinion, therefore, that the judgment of the c9urts of appeals 
Perry county in the mandamus case against the boards of county commissioners 
of Fairfield and Perry counties is conclusive upon the owners of property 
assessed with respect to the question there adjudicated. 

The bonds in question, though issued in anticipation of the collection of 
assessments on property specially benefited by the improvement, are neverthe
less bonds issued by the county of Fairfield, as such; and the more immediate 
question is perhaps whether the jud~nt of the court of appeals of Perry 
county in the mandamus case is conclusive upon the counties with respect 
to the question involved in that case. If in proceedings of this kind boards ot 
county commissioners could be said to represent the county and the citizens and 
taxpayers thereof, no difficulty would be encountered in holding in this matter 
that said counties of Fairfield and Perry were bound by said adjudication, 
even if our conclusion were otherwise with respect to the owners of property 
specially assessed for the improvement. 

As said by the court in the case ofAshton v. City of Rochester, supra, 

"Wben a judgment is rendered against a county, city or town 
in its corporate name, or against a board or officer who represents 
the municipality, in the absence of fraud or collusion, it will bind the 
the citizens and taxpayers. This is upon the principle that they are 
represented in the litigation by agencies, authorized to speak for them, 
and to protect their interests.'' 

Further on this point the court in the case of Bear v. Commissioners, 
122 N. c., 434, says (p. 436-437): 

"A judgment against a county or its legal representatives, In a 
matter of general interest to all its citizens, is binding upo{l the 
latter, though they are not parties to suit. Every taxpayer is a real 
though not a nominal party to such judgment, and cannot relitigate 
any of the questions which were litigated in the original action against 
the county or its legal representatives, and, if the county board faU, 
to avail itself of legal defences, the people are concluded by the judg
ment. If such failure comes from negligence or corruption, the tax
payer has a remedy on both the criminal and civil dockets of the 
courts, ll.nd, if from. incompetency, the taxpayer's remedy is the ballot 
box. Such judgments must be conclusive unless impeached for fraud or 
mistake. They must be conclusive or not admissible at all. This 
doctrine is supported by able authorities. Freeman on Judgments, 
Section 178; Black on Judgments, Section 583; State v. Rainey, 74 Mo., 
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229; Clark v. Wolf, 29 Iowa, 197; Harmon v. Auditor, 123 Ill., 122; City 
of Cairo v. Campbell, 116 Ill., 305. A judgment against a city, county 
or school district, in matter of general interest, is binding upon all 
its citizens, though not made parties by name. 1 Herman on Res 
Judicata, Section 155, 128; • • • 

In the case of Atlas National Bank v. Columbia Tp., 13 0. Dec., 472, it was 
held that when an act of the general assembly directing township trustees to 
issue bonds to pay for winding and extending a street, has been judically 
declared, in an action by taxpayers in mandamus against the trustees to com
pel the trustees to proceed under the provisions of the act, to confer power 
upon the trustees· to issue the bonds, and the bonds are issued in the manner 
provided by the act and are held by innocent purchasers for value and the 
proceeds spent on the improvement, the trustees are estopped in an action 
against them on the bonds to deny their power to issue them, although the 
bondholders were not directly parties to the suit in which the validity of the 
bonds was established. 

The court in this case, referring to the decision in the mandamus case 
directing township trustees to proceed under the provisions of the act above 
noted, says (p. 486): 

"The decision of the circuit court was not valuable to the taxpayers 
and the trustees unless there was some one who would take the bonds 
which the court said the trustees could legally issue. Those parties 
were not seeking the settlement of a mooted question merely. The 
decision of the court compelled the trustees to issue the bonds and 
sell them to whomsoever would buy. The act of the legislature and 
the decree of the court necessarily contemplated the fact that there 
would be purchasers of the bonds. By the decision the declaration 
came to every one who took the bonds issued by virtue of it that the 
trustees and power to issue them. The only title the trustees had, 
as it now appears, existed by virtue of the decision. They transferred 
all they had no more, no less, to the purchaser. If they had a right 
to sell the bonds, the same decree, which necessarily contemplated a 
purchaser, gave the purchaser the right to take the bonds. If this 
is not so the decree was a vain thing, available to the trustees only for 
the purpose of working a fraud upon the innocent persons who might 
be victimized by it The title which the trustees could convey, the power 
they had to sell, could not it is conceded, be relitigated by them nor 
by any taxpayer in the township. That title necessary passed to 
the purchasers. If they are not strictly parties to the suit, they are 
indirectly so by reason of their relation to their vendors. Justice, good 
faith, the protection of the business community, and the dignity of the 
courts and of judicial decree require that this court hold that the 
bondholders were, at least, privies to that decree, and that the trus
tees are estopped to deny their power to issue the bonds sued upon." 

Some embarrassment in the application to the question at hand of the 
principles noted in the foregoing cases is presented by the consideration that 
in applications for ditch improvements boards of county com;missioners rep
resent the petitioners for the improvement rather than the county in those 
cases where the improvement is of more or less local interest only and the 
cost and expense is assessed wholly against the lands benefited; and it is 
only where the finding is that the improvement is of sufficient importance to the 
public to justify the payment of damages and compensation, in whole or in 
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part out of the county treasury, that the board of county commissioners rep
resents the county and not exclusively the petitioners. 

Board of County Commissioners v. Gates, 83 0. S. 19. 

However, it is likewise true that proceedings with respect to county ditch 
improvements are proceedings in rem, and in the present case when the boards 
of county commissioners of Fairfield and Perry counties, acting under directions 
of a peremptory writ of mandamus issued by the court of appeals of Perry 
county, entertained jurisdiction of the petition for this improvement, I am 
inclined to the view that the status of the proceedings and the relation of the 
said boards of county commissioners thereto 'Yere fixed as to all the world, and 
that for this reason the bonds issued as a part of said proceedings are to be 
deemed valid. 

Moreover, section 5630-1 General Code provides that bonds issued by county 
commissioners in the manner provided by law in anticipation of the collec
tion of special assessments levied against the property abutting upon a pro
posed improvement or to be benefited thereby, shall be fuil, general obligations 
of the county, for the paym.ent of the principal and interest of which when due 
the full faith ,credit and revenues of the county shall be pledged. 

Having arrived at the conclusion that the judgment of the court of appeals 
of Perry county in the mandamus case above noted is conclusive upon the 
owners of property specially assessed for the improvement with respect to the 
question there adjudicated, and having found that the proceedings of the boards 
of county commissioners with respect to this improvement were substantially 
regular, I am of the opinion that under the provisions of section 5630-1 General 
Code these bonds, when properly signed and delivered, 'will constitute valid and 
binding obligations of Fairfield county. Very truly yours. 

848. 

JosEPH McGHEE, 
Attorney-General. 

APPROV:AL-BOND ISSUES-CITY OF FOSTORIA-OHIO. 

COLUMBUS, OHIO, December, 12, 1917. 

Industrial Commission of Ohtio, Columbus, Ohio. 
GENTLEMEN:-IN RE: Bonds of the city of Fostoria, Ohio, in the 

sum of $12,000.00, in anticipation of the collection of special assessments 
for the improvement of Crocker street, in saia city. 

I have examined the transcript of the proceedings of the council and 
other officers of the city of Fostoria, Ohio, relating to the above bond issue, and 
find said proceedings to be in accord with the provisions of the General Code 
relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said 
bond issue will, when properly signed and delivered, constitute valid and binding 
obligations of said city. 

No bond form was submitted with the transcript and I am therefore 
writing to the authorities of said city asking them to forward to me a copy 
of bond form for my approval. The transcript relating to this bond issue 'will be 
retained until a copy of such bond form is received. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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849. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD E\1PROVEMENT-IN 
FRANKLIN, HARRISON, LAKE, LOGAN, SENECA AND WASHINGTON 
COUNTIES. 

COLUMBUS, Omo, December, 12, 1917. 

Hox. CLIXTOX CowEx, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-1 have your communication of December 7, 1917, in which 
you enclose, for my approval, final resolutions on the following improvements: 

Franklin county-Sec. "Qr" Columbus-Sandusky road, I. C. H. 
No. 4. (in duplicate). 

Harrison county-Sec. "P," Dennison-Cadiz road, I. C. H. No. 370. 
Lake county-Sec. "Q," Cleveland-Buffalo road, I. C. H. No. 2. (in 

duplicate). 
Lake county- Sec. "J," Cleveland-Buffalo road, I. C. H. No. 2. (in 

duplicate). 
Logan county~Sec. "F-1," Bellefontaine-Richwood road, I. C. H. 

No. 236. 
Logan county-Sec. "A-1," Bellefontaine-Lima road, I. C. H. No. 130. 
Seneca county-Sec. "Q,'' Upper Sandusky-Bellevue road, I. C. H. 

No. 267. 
Washington county-Sec. "L," Athens-Marietta road, I. C. H. No. 

157 (in duplicate). 

I have carefully examined said final resolutions, find the same correct in 
form and legal and am therefore endorsing my approval thereon, in acordance 
with the provisions of section 1218 G. C. Very truly yours, 

850. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-CONTRACT BETWEEN BOARD OF PUBLIC WORKS AND 
FRANK MUNGER. 

COLUMBUS, OHIO, December, 12, 1917. 

Hox. Jorrx I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR:-1 have your communication of November 23, 1917, enclosing 
a contract, in triplicate, between Frank Munger and your department, for the 
construction of culvert at Holes creek, Montgomery county, Ohio, and you ask 
that I approve this contract. 

I have carefully examined the contract and find the same correct in form 
and legal in every respect. There is attached to the contract a certificate ot 
the auditor of state, to the effect that there is money appropriated which is 
available for said purpose; also a certificate of the Industrial Commission 
reciting that Mr. Munger has complied with the workmen's compensation law. 
Hence I find everything in connection with the contract regular and in con
formity to law and have therefore endorsed my approval thereon. 

I have this day filed the original contract and bond with the auditor of 
state and am herewith returning to you the duplicate copies thereof. 

Very truly yours, JosEPH McGHEE, 
Attorney-General. 
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851. 

SCHOOL SAVINGS BANKS-NOT SUBJECT TO SUPERVISION OF BANK
ING DEPARTMENT-BOND FORM FOR TEACHERS. 

So-called "School Savings Banks" under the act of March 20, 1917, are 11ot sub
ject to the supervisio11 of the banking department. 

The state may be the obligee in the bond provided in said act to be given by 
the person designated to make the collections of deposits 1mder G. C. section 6. 

CoLUMBUS, OHIO, December 12, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of November 5th, the following request for opmwn 
was made of this department by the assistant city solicitor of Cincinnati,. Ohio : 

"I have been requested by the superintendent of the Cincinnati public 
schools for an opinion as to the proper form of bonds for teachers in charge 
of the school savings banks. 

School savings banks have been authorized by the general· assembly 
of Ohio at its last session under sections 7722-1 and 7722-2 of the Gen
eral Code of"Ohio (Laws of Ohio, Vol. 107, pages 597-598). 

Since these school savings banks are not incorporated the question has 
been raised as to the liability under the bond provided for by section 7722-2 
and in whose favor the bond should be executed. 

Now that the state has authorized the organization of such school sav
ings banks I take it that their operation may be subject to the department 
of banks and banking. 

Your opinion on the matters referred to above will be greatly appre
ciated in order that school savings banks organized in this city may be 
conducted in accordance with rulings that are uniform throughout the 
state." 

The statute referred to above authorizing the so-called "School Savings Banks" 
is as follows (107 0. L. 597) : 

"AN ACT 

To provide for a system of school savings banks. 

Be it enacted by the General Assembly of the State of Ohio: 

Sec. 7722-1. 

Section 1. That it shall be lawful for the principal or superintendent of 
any public schools or schools in the state of Ohio, or for any person desig
nated for that purpose by the board of education or other school authority 
under which such school shall be, to collect once a week, or from time to 
time, small amounts of savings from the pupils of said school, the same 
to be deposited by said principal or superintendent or designated person 
on the day of collection in some savings bank, or building and loan asso
ciations, trust company, state or national bank, located in the district and 
having an interest department. These moneys shall be placed to the credit 
of the respective pupils from whom the money shall be collected, or, if 
the amount collected at any one time shall be deemed insufficient for the 



ATTORNEY -GE!\""ERAL. 2299 

opening of individual accounts, in the names of said principal or superin
tendent or designated person, in trust, and to be by him eventually trans
ferred to the credit of the respective pupils to whom the same belongs. In 
the meantime, said principal or superintendent, or designated person shall 
furnish to the bank or institution a list giving the names, signatures, ad
dresses, ages, places of birth, parents' names, and such other data con
cerning the respective pupils as the savings bank or institution may require, 
and it shall be lawful to use the words 'system of school savings banks' 
or 'school savings banks,' 'system of school savings' in circulars, reports and 
other printed or written matter used in connection with the purposes of 
this section. 

Sec. 7722-2. 

Section 2. The board of education shall provide by resolution for the 
giving of bond by the principal or superintendent of any public school or 
schools in the state of Ohio, or any person designated for the purpose of 
making the collections, as provided for in section 1, and also may require 
the depositary to give bond, If a bonding company or other corporate 
surety is offered on said bonds, the premium therefor may be paid by the 
board of education." 

The two questions asked above may be discussed in a more brief and orderly 
manner by reversing the order, as the question last asked concerns the very nature 
of the institution created by the statute, if, indeed, it be entitled to be called one. 
It is rather a means of utilizing some institution already in existence with more 
facility to a class not now understood to be generally availing themselves of its 
benefits. The very first words of the above act are permissive. It is doubtful 
whether any one may be required or compelled by law to do anything whatever 
under this act. The legislature simply contented itself by declaring that a certain 
course shall be lawful. It is extremely doubtful whether any school board could 
be compelled to designate any person to make the collections provided for in the 
act. It is equally doubtful whether, if they did so, they could compel a given person 
to enter upon the performance of the duty, and absolutely certain that nobody 
would be required to deposit any money. In no sense is a bank created, or anything 
in the nature of a bank. The mere permission is extended to use certain words in 
circulars, reports and printed and written matter in connection with the affair. The 
bank that is involved is one already in existence and already under the control of 
some department of the federal or state government. This bank, when selected 
as this depository, acquires no new character and assumes no new duty. It simply 
receives deposits in the manner in which it already is engaged in doing. In other 
words, simply secures some more customers. It is true that the person acting as a 
"go-between" from the depositor to the bank may be required to furnish the bank 
certain information if the bank wants it. This the bank could impose as a condition 
without statutory provision therefor, for, like everybody else, the bank is not re
quired or compelled to do anything whatever in connection with it; could refuse 
or accept these deposits at its pleasure. 

It is perfectly plain, therefore, that this scheme imposes no new duty upon the 
state banking department and only possibly may create a slight amount of addi
tional attention or supervision of the banks, all of which existed independently of 
this proposed institution. The superintendent of banks certainly would not have 
anything to do with it if the deposit were made in a national bank or in a building 
association, and this is sufficient to illustrate and prove that it is not such institution 
as may come under his supervision. 
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The superintendent, principal or person designated, becomes little more than a 
messenger, nothing more in fact, except that he keeps some accounts of the money 
he carries. A similar question was answered to the superintendent of banks by 
this department on April 16, 1917, in Opinion No. 194, in which the same con
clusion was reached with reference to an institution known as "The Young Men's 
Business Club of Springfield, Ohio." This club was a voluntary organization, and 
proceeding under a plan of its own, having the same general characteristics of that 
provided in this statute, but being much more elaborate as to details. 

You are, therefore, advised that the banking department has nothing to do di
rectly with the so-called "School Savings Banks." 

As to the obligee in the bond required, the question seems to be disposed of 
by section 6 of the General Code, w~ich is as follows: 

"A bond payable to the state of Ohio, or other payee as may be directed 
by law, reciting the election or appointment of a person to an office or 
public trust under or in pursuance of the constitution or laws, and condi
tioned for the faithful performance, by such person, of the duties of the 
office or trust, shall be sufficient, notwithstanding any special provision made 
by law for the condition of such bond." 

The position in question is not an office. It may, however, be properly classed 
as a public trust under and in pursuance of a law, that is, the statute above quoted. 
Section 6 uses the word "appointment;" the other statute uses the word "desig
nated." It is not conceived, however, that this could make any material difference, 
and the bond in this case might properly be in accordance with the provisions of 
section 6 General Code. The enactment is that such bond should be sufficient. Of 
course, in drawing such bond it would be good practice to go further than the 
mere requirements of this section and recite the facts and the law under which the 
same is given, thus showing expressly that it is for the benefit of those who are 
or may become depositors. 

852. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

GAME WARDENS-NOT ENTITLED TO FEES-COSTS. 

There is 110 authority for the payment of any fees to deputy game wardens and 
none can be charged or collected. This being the case no fees can be taxed for the 
deputy warden in the costs in any of these cases. 

CoLUMBUS, OHIO, December 12, 1917. 

HoN. A. C. BAXTER, Acting Chief Warden, Bureau of Fish and Game, The Depart
ment of Agriculture, Columbus, Ohio. 

DEAR Srn :-I have your letter of November 14, 1917, as follows: 

"This department is having several inquiries from game wardens in 
regard to section 1394 which was amended at the last session of the legis
lature. 
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Under the former statute this reads 'In addition to the salaries and 
compensation herein provided, each warden shall be entitled to receive the 
same fees as sheriffs are allowed for like services in criminal cases.' 

Under the present section this clause has been entirely dropped and 
the compensation of deputy wardens shall be fixed and paid in the same 
manner as in section 1087 of the General Code. 

Can deputy wardens in addition to their salaries and compensation, col
lect costs in a case? If not, what disposition should be made of the costs?" 

Section 1394 General Code, prior to the enactment in 107 0. L., and as amended 
~n 106 0. L., page 170, read: 

"The board of agriculture may allow the chief warden, each special 
warden and each deputy state warden such compensation as it deems 
proper and his necessary expenses. In addition to the salaries and com
pensation herein provided, each warden shall be entitled to receive the same 
fees as sheriffs are allowed for like services in criminal cases. The salaries 
and expenses of the chief warden and each special warden and the com
pensation allowed each deputy state warden shall be paid by the state upon 
the order of the board." 

In an opinion rendered by former Attorney-General Turner, found in Opinions 
of the Attorney-General for 1915, Vol. 2, p. 1901, I find the following statement: 

"Deputy game wardens are now appointed by the state board of agri
culture under the provisions of section 1391 G. C., as amended in 106 0. L. 
170. They hold their office for the term of two years, are required to give 
bond for the faithful discharge of their duties and are charged generally 
with the enforcement of all laws for the protection, preservation and 
propagation of birds, fish, and game within this state. They are paid such 
compensation as the appointing power may allow and deem proper and in 
addition thereto are entitled to the same fees sheriffs are allowed for like 
services in criminal cases." 

Section 1394 G. C. was amended in 107 0. L., page 467, to read : 

"The compensation of the chief warden, deputy state wardens and spe
cial wardens shall be fixed and paid in the same manner provided for in 
section 1087 of the General Code for the compensation of other agents 
of the secretary of agriculture. They may also be allowed and paid in the 
manner provided in section 1087 all necessary expenses incurred by them 
in the performance of their duties." 

Section 1087 G. C., as amended in the same act, reads in part: 

"The board of agriculture is authorized to elect a secretary with the 
approval of the governor, who shall be known as the secretary of agri
culture. * * * He shall appoint all heads of bureaus, experts, inspec
tors, wardeus, clerks, stenographers and all other assistants and employes 
and shall fix their compensation within the limits prescribed by law. All of 
such appointees shall be entitled to receive from the state their actual and 
necessary expenses incurred while traveling on the business of the de
partment. * * *" 
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It will be seen that the compensation of the deputy game wardens is now fixed 
by the secretary of the board of agriculture. 

In section 1394, as amended, the provision of the section as it formerly stood, 
to the effect that· "in addition to the salaries and compensation herein provided, 
each warden shall be entitled to receive the same fees as sheriffs are allowed for 
like services in criminal cases," does not appear. 

There is, therefore, no longer any authority for the payment of any fees to the 
deputy wardens and none can be charged or collected. This being the case no fees 
can be taxed for the deputy warden in the costs in any of these cases. 

853. 

Very truly yours, 
JosEPH McGHEE, 

A tforney-General. 

CIVIL SERVICE-RESIDENCE IN COUNTY NOT QUALIFICATION FOR 
POSITION IN COUNTY SERVICE-PERSONS MAY NOT BE TRANS
FERRED FROM STATE SERVICE TO COUNTY SERVICE-NOR AP
POINTED TO COUNTY SERVICE FROM STATE ELIGIBLE LIST. 

Residence in a county is ordinarily not a qualification for a position i1~ the 
civil service of such county aside from the elective offices, but in providing eligible 
lists for the service of such county, the state civil service commission has power 
to hold the examinations i11 such county and advertise the same therein. 

The state civil service commissim~ has not power to permit transfers fran~ the 
county service to the state service or from the state service to the county service. 

Neither is it permissible to make appoi11tments to a county positio11 fr01n the 
state eligible list, even though the applicant be a resident of the county in which 
the appointment is to be made. 

CoLUMBUS, OHIO, December 12, 1917. 

Civil Service Con11nission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Under date of October 19, 1917, you submit the following for an 
opinion from this department: 

''Article XV, sec. 10 of the constitution of Ohio provides that: 

'Appointments and promotions in the civil service of the state, the sev
eral counties, and cities, shall be made according to merit and fitness, to be 
ascertained, as far as practicable, by competitive examination.' 

Sec. 486-8 of the civil service law provides in part as follows: 

'The civil service of the state of Ohio and the several counties, cities, 
and school· districts thereof shall be divided into the unclassified service 
and the classified service.' 

'The unclassified service shall comprise the following positions which 
shall not be included in the classified service, and which shall be exempt 
from all examinations required in this act.' 

Thereafter certain specific exemptions from examination are provided 
for the state, the county and the municipal service. 
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Sec. 486-10, in providing for publicity for examinations, says: 

'In case of examinations limited by the commission to a district, county, 
or city, the commission shall provide in its rules for adequate publicity of 
such examinations in the district, county or city, within which competition 
is permitted.' 

Throughout the civil service law we find constantly recurring the phrase, 
'the classified service of the state, counties, cities and city school districts.' 

From this wording of the constitution and law we assume that it was 
the intent of both the framers of the constitution and the legislature to 
clearly differentiate between the civil service of the state, counties, cities 
and city school districts, and that 'the civil service of the counties is to be 
treated as separate and apart from the civil service of the state. 

Sec. 486-13 of the civil service law provides in part as follows: 

'In the event that an eligible list becomes exhausted, through inad
vertence or otherwise, and until a new list can be created, or when no eli
gible list for such position exists, names may be certified from eligible lists 
most appropriate for the group or class in which the position to be filled 
is classified.' 

Your advice and opinion is respectfully requested as follows: 
1. In conducting examinations to create eligible lists for certification 

to positions in the classified service of the various counties, must the com
mission limit competition for positions in any county to legal residents 
thereof? 

2. Within the provisions of Sec. 486-16 of the civil service law, may 
the commission permit transfers from the county service to the state service, 
or vice versa? 

3. In the absence of an eligible list created for certification to a county 
position in the classified service which may be vacant, can the commission 
make certification under the provisions of Sec. 486-13, above quoted, from 
a state list as appropriate, using the names of the three persons standing 
highest on such state list who are residents of such county? 

It frequently happens, especially in the case of clerical positions, that 
the commission has a large number of eligibles who have passed examina
tion for clerical positions in the various state departments and who are res
idents of a county in which a vacancy occurs in a clerical position of the 
same grade as that of the state positions for which the eligible list was 
created." 

In addition to the statements in the above inquiry you have personally, upon 
request, communicated to this department the present situation and practice with 
reference to the matters above referred to, which personal communication is taken 
into consideration along with your written inquiry. 

Nothing will be added here to what is expressed in former opinions upon the 
subject of qualification for office and the power of your commission with reference 
thereto. 

The questions you ask are not definitely and expressly settled in the civil serv
ice law itself, so that some construction thereof is necessary, and the present and 
former opinion and practice of the people of the state in reference to the subject 
of residence in connection with qualification for office may be properly taken into 
account in disposing of the questions presented. 
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Except as to elective offices there is, generally speaking, no requirement that 
deputies and employes in the county offices should be residents of the county, but 
it has been the general, but not the universal, practice that they be so. The great 
mass of county employes are now and have at all times been residents of the county 
in which they are respectively engaged. In occasional instances where special qual
ification is required, or for some other reason, county officers have appointed and 
employed persons residing outside the county to fill various positions. This, how
ever, has been the exception, and a rather rare exception. It is, however, sufficient 
to show that residence in the county has not been regarded by the public as an 
absolute and positive qualification for position in the public employment of the 
county. 

There is no express language in the civil service act requiring a change of 
this general practice either the one way or the other. The great purpose of the 
act is to promote efficiency in the public service by eliminating partisan and per
sonal considerations from the selection of those who are to carry it on. The 
purpose of the act is rather an imposition of an additional system and scheme of 
legislation upon the law and practice already in existence than a radical or essential 
change in that practice itself, so that in reference to the subject of these inquiries 
it is proper to interpret the civil service law and give it operation and effect ac
cordingly, recognizing existing institutions and existing conditions and practices, 
and superadding thereto the restraints, requirements and regulations of the statutes. 

You have quoted in your inquiry the different provisions of these statutes neces
sary to the disposition of the questions you ask, and interpreting those provisions 
of the act in connection with the principles above stated. 

Your first question should be answered as follows: Residence in a county is 
not a necessary qualification for the holding of positions in the public service of 
such county. Section 10 of the law, however, without expressly so enacting, as
sumes power on your part to limit examinations to a county. You are correct in 
your assumption that the act regards the county service as in a sense distinct from 
the state service, or, to speak with more certainty, the act recognizes the existing con
dition that such county service is distinct from the state service. This distinction 
is not intended to be eliminated by dividing the public service into state and mu
nicipal service. The provision merely places county service under the jurisdiction 
of the state commission instead of creating an independent county commission or 
one for each separate political unit. 

Combining the two doctrines above mentioned it is therefore undoubtedly within 
your power to limit the examinations of a county without fixing an absolute quali
fication of residence in the county for the proposed office or position. This you 
may do, and it is not going too far to say that you should do, as already indicated 
by the expression of your own opinion by holding an examination in a county in 
which you are required to furnish an eligible list and by advertising the same in 
that county only but without expressly excluding those who are non-residents of 
the county from taking such examination. There is reason to believe that this 
course would have the oractical effect of preserving the present practice and that 
it would be in conformity with the present public ideas upon the subject. Non
residents of the county should not generally desire to take such examinations or 
attempt to intrude themselves into such positions except in such cases as they 
were desired in such positions in the same manner as they heretofore been. This 
practice would not be outside the limit of the law and would certainly be within 
its spirit and undoubtedly have the effect of conferring all the benefits of the civil 
service law upon the county service without disturbing the existing opinions and 
practice with reference thereto. 
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As to your second question, the answer should be in the negati,·e, for the fol
lowing reason : 

A transfer from the county service to the state service would intrude one into 
the latter service who had not competed with all those entitled to seek the same 
position, but who had only competed against those in the same one of the eighty
eight counties in which he took the examination. 

This would be a direct infraction of the extension of the civil service embodied 
in the provisions of section 10 of the act, that the examination shall be free for 
all, for by this method far the greater number would be excluded. The converse 
of this is not quite so apparent, yet it seems to present a proper case for the appli
cation of the old-fashioned maxim that, Hit is a poor rule that does not work both 
ways;" besides which it would introduce irregular practice and unsatisfactory con
ditions if the county service were partly made up of those who had competed in a 
county examination and partly of those who had done so in a state examination, 
and would therefore afford an opportunity for unfair discrimination or cause 
groundless suspicion of such examinations. 

It is necessary to answer your third question in the same way, ha,·ing found a 
line of cleavage between the state and county service the same should be observed, 
and if one on the state eligible list wishes to enter the service in his own county, 
he should compete in a county examination in order that there may be uniformity 
and equality, and that all may enter the county service upon the same basis of equal 
opportunity. \Vhere there is no county eligible list resort should be had to tem
porary or provisional appointment just as in other cases. 

854. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Ge11eral. 

ROADS Ai\'D HIGHWA YS-L\fPROVEMEI\T UNDER SECTION 6919 G. 
C.-WHAT LA~DS :\fAY BE ASSESSED-STATE AID. 

1. Under the provisions of subdivision 4 of section 6919 G. C. (107 0. L. 99) 
the lands which may be assessed to provide for a. part or all of the cost and 
expense of the improvement are confined to those lying 011 either side of the 
improvement, within oue-half mile, one mile or two miles thereof, and ~cithin lines 
drawn at right auglcs with the termini of the improvement. 

2. There is no provision of law "<t'lzereby the state may furnish a part of the 
cost and expeuse of a11 improz,ement o"l/er which the cou11ty commissioners have 
assumed jurisdiction uuder sectious 6906 et seq. G. C. (107 0. L. 95.) To secure 
aid from the state, relative to the improvemrnt of iutercounty highwa}'S, applica
tion must be made for state aid under secti;ns 1178 et seq. G. C. 

_ CoLt:~IBt:s, Omo, December 12, 1917. 

HoN. Ht:GH F. XECHART, Prosewting Attomey, Caldwell, Ohio. 

DEAR SIR :-I have your communication of November 22, 1917, in which you 
ask me to place a construction upon section 6919 G. C., with a view to answering 
the following questions: 

11-Yol. III-A. G. 
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"May real estate within two miles of the termini of the improYement 
be assessed on the theory that it comes within the provisions of this sec
tion by being within two miles of either side thereof, providing, of course, 
that said real estate is benefited by the improvement? 

May the state join with the county in an improvement of an inter
county highway under the above provision (referring to subdivision 4 of 
seCtion 6919 (G. C.) for two mile assessment plan, or must any portion of 
an improvement made on an intercounty road, as above, be controlled ex
clusively by the county commissioners, and any portion thereof which the 
state may desire to improve in conjunction with a portion of any improve
ment as made above by the county be made separately by the state?" 

Your first question relates to assessing a part of the cost and expense of an 
improvement against the benefited property owners, as set forth in subdivision 4 
of section 6919 G. C. (107 0. L. 99), said subdivision reading as follows: 

"4. All or any part thereof shall be assessed against the real estate 
abutting upon said improvement, or against the real estate situated within 
one-half mile of either side thereof, or against the real estate situated with
in one mile of either side thereof, or against the real estate situated within 
two miles of either side thereof, according to the benefits accruing to such 
real estate and the balance thereof, if any, shall be paid out of the proceeds 
of any levy or levies for road purposes upon the grand duplicate of all 
the taxable property in the county or from any funds in the county 
treasury available therefor." 

The first alternative provision in this subdivision is that all or any part of 
the cost and expense of the improvement shall be assessed against the real estate 
abutting ttpon said improvement. In reference to this provision it could hardly 
be considered that lands abut upon the terminus of an improvement, but under this 
part of the alternative provision only the lands which touch either side of the 
improvement could be assessed. 

The other alternatives are: 

"or against the real estate situated within one-half mile of either side 
thereof, or against the real estate situated within one mile of either side 
thereof, or against the real estate situated within two miles of either 
side thereof." 

I believe this language should be construed in connection with the language 
used in the first alternative, to the effect that it embodies lands lying immediately 
back of the lands abutting on either side of the improvement, to the depth of 
one-half mile, one mile or two miles. 

This construction would also be in harmony with the general understanding 
in reference to the word "distance." \Vhen we speak of any object being a certain 
distance from a line, we mean that distanc~ is to be measured by a line drawn 
perpendicularly to the line in reference to which the object is located. 

The statute reads: 

"the real estate situated within two miles of either side thereof." 
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The sides of course would not include the terminus. Hence th~ lands that 
may be assessed to pay the cost and expense of the improvement would be those 
lands included in a rectangle on either side of the improvement, on which the side 
thereof would form one dimension, and a line two miles, one mile or one-half 
mile, as the case may be, the other dimension. 

Further, this construction seems to be in harmony with the evident intention 
of the legislature. Section 6919, as found in the Cass highway law, provided 
eight methods of taking care of the cost and expense of an improvement, and the 
eighth method more nearly corresponds with the fourth method named in section 
6919 of the White-Mulcahy law, than does any other method contained in said 
Cass highway law. 

The eighth method in the Cass law read as follows: 

"The county commissioners may assess the total cost and expenses of 
the improvement against the owners of real estate located within one mile 
or two miles, as the petitioners may request, from either side or terminus 
of said improvement, according to the benefit resulting to such real estate; 
or they may assess not to exceed one-half of the cost and expenses of 
such improvement upon the owners of real estate situated within one-half 
mile of either side or terminus of said improvement, in proportion to the 
benefits accruing to such real estate as determined by said commissioners, 
while the remainder of the cost and expenses shall be paid out of the pro
ceeds of any levy or levies for road purposes upon the grand duplicate of 
the county." 

The legislature in this subdivision 8 provided that the measurement might be 
"from either side or terminus of said improvement." 

However, when we come to consider the language in subdivision 4 of section 
6919, in the White-Mulcahy law, we find legislature omitted the words "or ter
minus." This would indicate that the legislature did not intend that measurements 
made relative to assessment districts should be made from the terminus of the im
provement, but only from either side thereof. This is in harmony with the holdings 
of our courts in reference to statutes embodying much the· same. language as 
that found in the section upon which you ask me to place a construction. 

In Lear v. Halstead, 41 0. S. 566, the court say, in the first branch of 
the syllabus : 

"Under amended section 8 of the act authorizing county commissioners 
to lay out and establish free turnpike roads (73 Ohio Laws, 98), the 
provision that, 'extra taxes when levied shall be on all real and personal 
property within one mile on each side of said free turnpike road,' does 
not include land within one mile as measured from the end of the road, 
but only as measured from either side of the road and between the 
termini of the same." 

On page 569 in the opinion the court uses the following language : 

"The provision in this section which requires that extra taxes shall 
be levied on real and personal property within one mile on each side of 
the turnpike road, does not, we think, embrace lands within ont: mile as 
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measured from the end of the road, but only as measured from either side 
of the road and between the termini of the same. The lands therefore, 
situated beyond the terminus of the turnpike, and lying outside of the 
line drawn from the terminus at right angles with the last course of the 
road, were not subject to taxation. The legislative intent seems plain. If 
it had been designed to extend the tax limits, so as to include territory 
and personal property beyond the end of the turnpike, the legislature, it is 
presumed, would haYe made it manifest by appropriate language. It did 
not fail to do so in the act commonly known as the two mile road impr~ve
ment law, which provided in amended section 4 (71 Ohio Laws, 94), that 
no lands should be assessed which did not lie within two miles of tfie 
proposed improvement, and that such distance of two miles might 'be com
puted in any direction from either side, end or terminus of said road.'" 

In Kasson v. County Commissioners, 15 C. C. (N. S.) 460, the court in the 
syllabus lays down the following proposition: 

"Under the one mile road assessment act, the taxing district is con
fined to one mile of the improvement within a line drawn at right angles 
with the termini thereof." 

The particular language upon which the court in this case was placing a con
struction was found in section 4670-14 R. S., as follows: 

"That when a majority of the resident owners of any real estate 
lying and being within one mile of any public road, shall present a peti
tion," etc. 

From all the aboYe it 1s my opinion that the conclusion hereinbefore reached 
by me is correct. 

Your second question is as to whether the state highway commiSSIOner could 
join with the county commissioners in an improvement, the cost and expense 
of which is based upon one of the methods found in section 6919 G. C., and more 
particularly the fourth method therein set out. It must be remembered that sections 
6906 et seq. G. C. relate particularly to those improvements over which the county 
commissioners assume jurisdiction. There is no provision whatever made in 
these sections, which permits the state highway commissioner to join in the 
making of the improvement. 

I desire to call your attention to section 1214 G. C. ( 107 0. L. 129). Sections 
1178 to 1231-11 inc. G. C., deal particularly with the improvements over which 
the state highway commissioner exercises jurisdiction. Section 1214, which is 
one of this group of sections, provides as follows: 

"Sec. 1214. * * * Provided, however, that the county commis
sioners by a resolution adopted by unanimous vote may increase the per • 
cent of the cost and expense of the improvement to be specially assessed 
and may order that all or any part of the cpst and expense of the im
provement contributed by the county and the interested township or town
ships be assessed against the property abutting on the improvement; 
and provided further, that the county commissioners by a resolution 
passed by unanimous vote may make the assessment of ten per cent or 
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more, as the case may be, of the cost and expense of improvement 
against the real estate within one-half mile of either side of the improve
ment or against the real estate within one mile of either side of tne 

improvement. * * *" 

So that while the state could not join in an improvement, a part or all of the 
cost and expense of which is to be assessed upon property owners to a distance 
of two miles on either side of the improvement, yet under section 1214, supra, pro
vision could be made whereby the property owners on either side of the improve
ment, to a distance of one mile, might be assessed for all or a part of the cost 
and expense of same, which is to be contributed i}y the county and the interested 
township or townships under the agreement of the county with the state. In order 
to do this, it would be necessary for the county commissioners to make application 
to the state highway department for state aid, t:elative to the construction of 
intercounty highways, provisions for which are made in sections 1178 to 1231-11 
me. G. C. 

Hence answering your second question specifically, there is no prov1s1on of 
law by virtue of which the state could assume a part of the cost and expense of 
an improvement over which the county commissioners are assuming jurisdiction 
under sections 6906 et seq. G. C. However, application for state aid might be 
made to the state highway commissioner under sections 1178 et seq. G. C., under 
the provisions of which sections the state could furnish aid as might be agreed 
upon between the state highway commissioner and the county commissioners. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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855. 

COUNTY SURVEYOR-MAY NOT El\IPLOY LABORERS, TEAMS, ETC., 
WITHOUT AUTHORITY OF COMMISSIONERS-WHEN CERTIFI
CATE OF AUDITOR REQUIRED IN SUCH CASES-WHEN COMMIS
SIONERS ENTER INTO CONTRACT WITHOUT CERTIFICATE OF 
AUDITOR-CONTRACT NOT VALIDATED BY CERTIFICATE ISSUED 
LATER-OBLIGATION NOT BINDING ON COUNTY-NO AUTHOR
ITY TO ISSUE NOTES OF COUNTY TO PAY SAME-LIABILITY OF 
COMMISSIONERS. 

1. Under the provisions of section 7198 G. C. (107 0. L. 115), the county sur
veyor cannot act in reference to the matters therein set out until he is authorized 
so to do by the county commissioners. 

2. If acts are performed under section 7198 G. C. by the county surveyor with
out the authority of the county commissioners, they would be void and the county 
commissioners could not validate the same after they were performed by the county 
surveyor; neither could they pay the obligations arising under said acts. 

3. The pro~>isions of section 5660 G. C. in reference to the certificate of the 
county auditor do not apply to contracts entered into by the cotmty surveyor under 
section 7198 G. C., but they do apply to the county commissioners in ordering the 
payment of claims which arise out of contracts so entered into. 

4. In cases where contracts are entered into by the county commissioners 
contrary to the pro~·isions of section 5660 G. C., the fact that the county auditor 
issues his certificate after the contract is entered into ami: the work thereunder 
performed would not validate the contract. 

5. Coutracts entered into contrary to the provisions of section 5660 G. C. are 
not legal obligations against the county. County commissioners have no authority 
to recognize moral obligations. 

6. The provisions of section 5656 G. C. cannot be resorted to in order to take 
care of claims arising under void contracts, for the reason that the obligations must 
be valid ani binding obligations of the county as set forth in section 5658 G. C. 

7. Neither can the provisions of section 5656 G. C. be resorted to in order to 
replenish some fund which is depleted, but the same are limited to those cases in 
which the county cannot meet obligations when they mature. 

8. The county commissioners would have 110 authority to issue the notes of the 
county in payment of claims arising under contracts entered into by them con
trary to the provisions of section 5660 G. C. 

9. The county commissio11ers are not Personally responsible for the Pa:yme11t 
of claims arising under contracts entered into in violation of thOJ pro·,:isiuns of 
section 5660 G. C. 

CoLt;~IBUS, 0Hro, December 12, 1917. 

HoN. 1IELL G. UNDERWOOD, Prosecuting Attorney, New Lexingto1z, Ohio. 

DEAR SIR :-1 have your communication of October 24, 1917, in which you set 
forth nine separate and distinct questions upon which you desire me to express an 
opmton. Instead of setting forth the communication in full I shall take these 
questions up in the order in which they are given in your communication and 
answer them in the same order. 

Your first question is as follows: 

"Under the provisions of section 7198 G. C., as amended in 107 Ohio 
Laws, can the county surveyor do the acts mentioned therein without first 
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being authorized by the county commissioners to do so, and thereby create 
contractual obligations that bind the county for their payment?" 

On April 19, 1917, I rendered an opinion to the bureau of inspection and 
supervision of public offices, in which I placed a construction upon this said section 
in reference to the same matters about which you inquire. The section which was 
in force at that time read somewhat differently than the section does at present, 
and this will make it necessary for me to note the provisions of the section as it 
stood under the Cass act, and as it stands under the \Vhite-::\Iulcahy act. 

Section 7198 under the Cass act, and upon which I placed a construction in 
said opinion, read as follows: 

"The county highway superigtendent may, with the approval of the 
county commissioners or township trustees, employ such laborers, teams, 
implements and tools, and purchase such material as may be necessary 
in the performance of his duties." 

This section under the act as it now stands is found 111 107 Ohio Laws, 
page 115, and reads as follows: 

"The county surveyor may when authorized by the county commis
sioners employ such laborers and teams, lease such implements and tools 
and purchase such material as may be necessary in the construction, re
construction, itllprovement, maintenance or repair of roads, bridges and 
culverts by force account." 

In placing a construction upon. the section as it formerly read I arrived at 
the following conclusion: 

"Hence, answering your inquiry specifically, it is my op11110n that the 
approval mentioned in section 7198 G. C. precedes the purchase of material 
and the employment of labor by the county highway superintendent." 

The section as it now reads, instead of providing that the county highway 
superintendent may act with the approval of the county commissioners or town
ship trustees, provides that the county surveyor may when authorized by the 
county commissioners act, as provided in said section. 

The word "authorized" is much stronger than the word "approval" when we 
come to consider the proposition as to whether the authority must be given before 
the act is done or whether it may be given after the act is done. Authority 
cannot be given after an act is done. The authority to do an act must be given 
before the act itself is done. Hence, from reason and from the authority of the 
opinion from which I have quoted, it is my opinion that the authority of the 
county commissio~ers must be given to the county surveyor before he acts in the 
matter of employing laborers and teams as set out in section 7198 G. C. 

Your second question reads as follows: 

"In case the county surveyor does the acts mentioned under the pro
visions of the foregoing section, and you should hold that it is necessary 
for the authorization to precede the making of said contracts, can the 
county commissioners validate his acts by their subsequent approval after 
the same are performed?" 
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In the same opm10n above noted, namely, I\ o. 202, rendered April 19, 1917, I 
touched upon this question also. To be sure, it was construed at that time with 
reference to the word "approval" rather than with reference to the word 
"authorized." 

In placing a construction upon said section as it formerly stood, I arrived 
at the following conclusion: 

"I might say in passing that if the county highway superintendent 
employed labor, etc., and purchased material, without the aproval of the 
county commissioners, and the county commissioners afterwards should see 
fit to place their 0. K. upon the acts of the county highway superintend
ent and allow the bills so made by him, the acts of the county highway 
superintendent could be considered as having the approval of the county 
commissioners from the beginning. * * * But the statute contemplates 
in my opinion that the approval should be given before the employment 
of labor and the purchase of material, and the county commissioners 
should not adopt the course of giving their approval and consent after 
the county highway superintendent has acted." 

But as said before, in answer to your first question, the word "authorized" 
is much stronger than the word "approval," when it is considered with a view 
as to when the approval and authority are to be given, that is, whether before 
the act is performed or afterwards. It is possible for one to approve a course 
of conduct, but it is difficult to see how one could authorize a course of conduct 
after it has once been taken. In fact it is my opinion that the same cannot be done. 

Hence answering your second question specifically, it is my opinion that if 
the county surveyor proceeds under section 7198 G. C., without authority from 
the county commissioners, his acts arc void and cannot be validated by the county 
commissioners after they are performed, and therefore the county commissioners 
would have no authority to pay claims arising upon contracts so entered into 
by the county surveyor. 

Your third question reads as follows: 

"Where the provisions of section 7198 G. C. are carried out by the 
county surveyor upon the authorization of the county commissioners, is 
the certificate of the county auditor under section 5660 necessary?" 

This question was also answered in said opinion i'\ o. 202, above noted, and 
as I went into the matter very fully in said opinion, I am going to enclose a 
copy of the same with this opinion. You will note that I arrived at the con
clusion in said opinion that while the county highway superintendent might enter 
into contracts provided for in section 7198 without the certificate of the county 
auditor, yet the county commissioners could not make the order for the payment 
of the bills so made by the county highway superintendent until the county auditor 
had certi"fied that the money is in the treasury to the credit of the proper fund. 
This conclusion would also apply to the section as it now stands. Upon this 
question the following cases throw some light: 

State ex rei. v. Ballot Box Co., 3 C. C. 626. 
State ex rei. v. ::\IcConnell, Auditor, 28 0. S. 589. 

Your fourth question reads as follows: 
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"The former board of commissioners of this county wilfully and 
knowingly ignored the provisions of sections 5660 and 5661 G. C., making 
numerous contracts in violation thereof, especially bridge contracts, know
ing at the time that said contracts were made, that the funds out of 
which they were to be paid were in a depleted condition, and that there 
would not be any money available in said funds out of which to pay said 
contracts, several of those mentioned as being made without the certificate 
of the auditor that there were available funds to pay the same are honest 
obligations, with the exception that the law in this respect was not com
plied with by the commissioners, while others entered into under the same 
condition are of a questionable character, being made for extravagant 
sums far above what the work mentioned in the contract was reasonably 
and actually worth. Can the auditor after the work has been fully per
formed and the bill presented for payment, certify to the same, in case 
money should become available for the payment of the obligations that 
are not questionable, that the money is in the particular fund out of which 
it is to be paid, and thereby enable the present board of commissioners to 
pay the parties who hold honest claims against the county?" 

This question, briefly stated, is as to whether the county auditor could after 
the contract is fully completed-which contract was entered into without com
plying with the provisions of section 5660 G. C.-make his certificate to the effect 
that the money is in the treasury, and by so doing make the contract effective 
as it would have been if the certificate had been made before the contract was 
entered into. In order to answer this question it will be· necessary for us to note 
the language used in section 5660. In so far as it applies to your question, said 
section reads as follows: 

"The commissioners of a county, * ':' '~ shall not enter into any 
contract, agreement or obligation involving the expenditure of money, 
* * * unless the auditor '' * '' first certifies that the money re
quired for the payment of such obligation or appropriation is in the 
treasury to the credit of the fund from which it is to be drawn. '-' * 1

'" 

It will be noted that the provision of this section is that the auditor must first 
certify that the money is in the treasury. Section 5661 G. C. provides that 

"All contracts, agreements or obligations '-' * * entered into 
* ':' * contrary to the provisions of the next preceding section, shall be 
void. * * *'' 

From this section we note that if a contract is entered into contrary to the . 
provisions of section 5660 G. C. it is void. It naturally follows that if the con
tract is void the issuance of the certificate by the county auditor after the .work 
IS done or performed could not make the same valid. 

Hence, answering your fourth question specifically it is my opinion that in a 
case where a contract is entered into by the county commissioners without the 
county auditor first certifying that the money is in the treasury, the county auditor 
could not make the same valid by issuing his certificate after the contract is let and 
the work performed. 

Your fifth question reads as follows: 
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"Are contracts made under the foregoing conditions in wilful viola
tion of the provisions of section 5660, and in view of section 5661, either 
legal or moral obligations of the county? 

"If they are not legal obligations, is there any duty resting on the 
present board of commissioners to settle the same as moral obligations 
of the county?" 

As said in answer to your fourth question, section 5661 G. C. provides that all 
contracts entered into contrary to the provisions of section 5660 G. C. shall be 
void. But in order to understand fully the principles which should be applied to 
this question it might be well for us to note two decisions of our supreme court. 

In State v. Fronizer, 77 0. S. 7, the court found in the syllabus as follows: 

"Section 1277, Revised Statutes, which authorizes a prosecuting attor
ney to bring action to recover back money of the county which has been 
misapplied, or illegally drawn from the county treasury, does not authorize 
the recovery back of money paid on a county commissioners' bridge con
tract fully executed but rendered void by force of section 2834b, because 
of the lack, through inadvertence, of a certificate by the county auditor 
that the money is in the treasury to the credit of the fund, or has been 
levied and is in process of collection, there being no claim of unfairness 
or fraud in the making, or fraud or extortion in the execution of such 
contract for such work, nor any claim of effort to put the contractor in 
statu quo by a return of the bridge or otherwise, the same having been ac
cepted by the board of commissioners and incorporated as part of the 
public highway." 

And in the opinion, on page 16, the court reasons as follows: 

"This court is of opinion that such recovery is not authorized. The 
principle applicable to the situation is the equitable one that where one has 
acquired possession of the property of another through an unauthorized 
and void contract, and has paid for the same, there can be no recovery 
back of the money paid without putting, or showing readiness to put, the 
other party in statu quo, and that rule controls this case unless such 
recovery is plainly authorized by the statute. The rule rests upon that 
principle of common honesty that imposes an obligation to do justice 
upon all persons, natural as well as artificial, and is recognized in many 
cases." 

Let us keep in mind now that this was a case in which the county commis
sioners had entered into a contract without the county auditor first having made 
the certificate provided for in section 5660 G. C. (then section 2834b R. S.), and 
the work had been fully completed and the county had paid the consideration set 
forth in the contract. Under these facts, the court held that the county could not 
recover •he money so paid from the contractor. 

¥/ith this principle in mind let us turn to Buchanan Bridge Co. v. Campbell 
et a!., 60 0. S. 406. The court in the syllabus lays down the following proposi
tion of law: 

"A contract made by county commissioners for the purchase and erec
tion of a bridge in violation or disregard of the statutes on that subject. 
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is void, and no recovery can be had against the county for the value of 
such bridge. Courts will leave the parties to such unlawful transaction 
where they have placed themselves, and will refuse to grant relief to 
either party." 

In the opinion, on page 419, the court lays down .the following proposition: 

"Whatever the rule may be elsewhere, in this state the public policy, as 
indicated by our constitution, statutes and decided cases, is, that to bind 
the state, a county or city for supplies of any kind the purchase must be 
substantially in conformity to the statute on that subject, and that contracts 
made in violation or disregard of such statutes are void, not merely void
able, and that courts will not lend their aid to enforce such a contract 
directly or indirectly, but will leave th!"! parties where they have placed 
themselves. If the contract is executory, no action can be maintained 
to enforce it, and if executed on one side, no recovery can be had against 
the party of the other side." 

And in the opinion, on page 425, the court reasons as follows: 

"The statutes are notice to the world as to the extent of the powers 
of the commissioners, and the bridge company is bound by that notice. 
It knew, and was bound to know, that the commissioners had no power 
to thus enter into a contract, and that a contract thus attempted to be 
entered into would be null and void and would not bind either party. 

It is necessary to so construe the statutes, in order to prevent the 
evils which induced the enactment of them. If such statutes could be 
evaded, there would always be found some public servants who would be 
ready and willing to join in transactions detrimental to the public, but 
favorable to themselves or some favored friend; and if public officers 
should be ever so honest, some persistent agent or salesman would 
impose upon them, and obtain more out of the public treasury than is 
justly due. When the provisions of the statute are followed, and all is 
done openly and publicly, the public interests are best conserved, and 
even then there is often complaint to the effect that some one has been 
favoreo." 

This case embodies the same facts as are embodied in the matters about 
which you write. 

Upon the authority of this case and many others which might be cited to the 
same effect, it is my opinion that there is no legal obligation resting on the present 
board of county commissioners to settle for the work done under contracts entered 
into in violation of section 5660 G. C. 

You further ask, in your fifth question, as to whether there is any duty resting 
on the present board of commissioners to settle the said claims against the 
county, under the theory that they are moral obligations of the county. I will say, 
in answering this question, that while there are certain conditions under which 
the question of moral obligation may be considered, yet those conditions are not 
such as would warrant your county commissioners in paying said claims, on the 
theory that they are moral obligations. 

In order that this principle may be understood, it might be well for us to 
consider the matter briefly. This principle is sometimes applied to legislative 
enactment.- It is well established that the legislature has the power to make 



2316 OPINIONS 

binding and legal an obligation against a municipality or a county, which other
wise could not have been enforced against the municipality or the county. 

In O'Neil, Extrx. v. ?.Iayor et al., 72 X. ]. L. 67, the court say: 

"vVhen under a. contract for compensation entered into with some 
public agency a private party has rendered service or expended money in 
an enterprise which is beneficial to a particular municipality, and for which 
the legislature might in the first instance have made that municipality 
chargeable, it is competent for the legislature to discharge the original 
agency and fix the obligation to pay the compensation on the municipality 
itself." 

In Sinton et al. v. Ashbury, 41 Calif. 525, the court say: 

"The legislature has the constitutional power to direct and control the 
affairs and property of a municipal corporation for municipal purposes, and 

. may for such purposes so control its affairs by appropriate legislation as 
ultimately to compel it out of the funds in its treasury or by taxation to pay 
a demand which in good conscience it ought to pay, though there be no 
legal liability to pay it." 

In Lycoming v. Union, IS Pa. St. 166, the court used the following language 
in the opinion on page 169: 

"That the legislature might have made proviSIOn by the original act 
for the payment of costs by each of the counties interested, will not admit 
of cavil. Ingenuity, the most astute, though sharpened by interest, fails to 
suggest any plausible foundation for such a cavil. vVe are then reduced to 
the simple inquiry whether after the work is done, the services· rendered, 
and the benefit enjoyed, the legislature may provide for its compensation 
and funiish a means for enforcing it." 

The court in this case drew the following conclusion: 

"\.Yhere a moral obligation exists the legislature may give it legal 
effect." 

In New Orleans v. Clark, 95 U. S. 644, the court laid down the following 
proposition : 

"It is competent for the legislature to impose upon a city the payment 
of claims just in themselves, for which an equivalent has been received, but 
which from some irregularity or omission in the proceedings creating 
them cannot be enforced in law." 

For Ohio cases of similar import, see: 

Board of Education v. McLandsborough, 36 0. S. 227. 
Insurance Co. v. Commissioners, 106 Fed. 123. 

From all the above it will be seen that the power to recognize a moral obli
gation is essentially legislative. It might be going too far to say that it cannot 
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be delegated, but I am certain that it has not been delegated to county commis
sioners. Their power to allow claims against the county is limited to legal claims 
(Jones v. Commissioners, 57 0. S. 189). I am aware that there are some lower 
court decisions in this state, declaring that the power to recognize a moral obliga
tion exists in respect of certain agencies such as boards of education. \Vhile 
frankly acknowledging that I doubt the correctness of such holdings, I point out 
that they cannot be applied to county commissioners, in the face of the Jones 
case, supra. 

There is another principle into which the question of a moral consideration 
or obligation enters, viz., that a moral consideration or obligation may sustain a 
promise to do that which without the promise could not be enforced. This prin
ciple is stated in Elliott on Contracts, section 211 : 

"It is well settled that a moral consideration alone is not sufficient to 
give an original cause of action if the obligation on which it is founded 
was never enforceable at law." 

However, it is quite evident that this principle could not be made to apply 
to the question about which you inquire, because in your case there never was a 
legal and valid obligation against the county and hence there is nothing upon 
which a promise of the county commissioners could be based, under the theory 
that there is a moral obligation against the county. 

Your sixth question reads as follows: 

"In case your opinion should be that contracts made in violation of 
section 5660 are moral obligations of the county, can the county com
missioners borrow money under authority of section 5656 et seq. G. C. 
for the purpose of paying the same?" 

This possibly does not require an answer in view of the answers that I have 
given to the former questions, but in passing let me say that section 5656 G. C. 
does not cover transactions such as those mentioned in your communication. Note 
the reading of this section: 

"* * * the commissioners of a county, for the purpose of extend
ing the time of payment of any indebtedness, which from its limits of 
taxation such * * * county is unable to pay at maturity, may borrow 
money or issue the bonds thereof," etc. 

Even though the provisions of section 5656 G. C. could be made to apply to 
obligations as set out in your communication, we would further be compelled to 
consider the provisions of another section, namely, 5658 G. C., which reads in part 
as follows: 

"N'o indebtedness of a * * * county shall be funded, refunded 
or extended unless such indebtedness is first determined to be an existing, 
valid and binding obligation of such * * * county by a formal resolu
tion of the * * * commissioners thereof. * * *" 

As said before, the claims about which you inquire are not valid obligations. 
Hence, the provisions of section 5656 G. C. could not be resorted to in order to 
postpone the time of settling the same. 
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Your seventh question reads as follows: 

"If the county commissioners cannot borrow money under the pro
visions of the section above mentioned to pay said obligations, is there 
any way in which they could legally transfer money from one fund to 
another and thereby create a deficit in the fund from which they make 
the transfer and fund said deficit under the provisions of the aforesaid 
mentioned section 5656 G. C .. , thereby enabling them to pay obligations 
made in violation of section 5660 of the General Code?" 

This question has to do with the transfer of money from one fund to 
another. An answer to this question is really rendered unnecessary by virtue 
of the answers that have been given to your previous questions, but in passing 
let me say that the answer to your sixth question answers this question. 

The provisions of section 5656 G. C. were not intended to make provision 
for a deficit in a certain fund, but were meant simply to take care of those obliga
tions which could not be met at maturity, due to the fact that the county is unable 
to pay the same. 

Your eighth question reads as follows: 

"Where the commissioners have knowingly violated section 5660, in 
the making of contracts, can they bind the county for the same, by giving 
the party who holds the contract the county's note for the payment of 
the amount due under the contract?" 

In view of all that has been said heretofore, this question will require no 
extended discussion. If the contract which is entered into contrary to the pro
visions of section 5660 G. C. is void, as is provided in section 5661 G. C., then 
this contract could not be used as a consideration for the entering into by the 
county commissioners of another contract which would be legal. In other words, 
if there is nothing due the contractors under the first contract, there would be no 
consideration by virtue of which the county commissioners could enter into another 
contract agreeing to pay an obligation some time in the future. 

Your ninth question reads as follows: 

"Can the county commissioners be held personally responsible on 
their official bonds for the payment of bills contracted in violation of the 
plain provisions of the law, when they have knowingly violated the 
statutes regulating the making of said contracts?" 

The principle of law which controls in this case might be stated as follows: 

"Action on the part of an officer in excess of his legal authority will 
not have the necessary effect of imposing upon him a personal liability on 
the contract which he has signed, since those with whom he is dealing 
cannot be deceived by him. For the extent of his authority may be ascer

·tained by an examination of the law." 

This principle is taken from Cyc. and 1s substantiated by the cases cited 
therein as authority. 
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In 1\'"ewman et al. vs. Sylvester, 42 Ind. 106, the court lays down the follow
ing proposition : 

"If the party contracts as a public officer, and in that capacity acts 
honestly, he will not ordinarily be personally liable. If his authority to 
act is defined by public statute, all who contract with him will be presumed 
to know the extent of his authority, and cannot allege their ignorance as 
a ground for charging him with acting in excess of such authority, unless 
he knowingly misled the other party." 

In Sanborn vs. Neal et al., 4 Illinn. 126, the following is laid down as a 
correct principle of law: 

"Where a person contracts for another without authority, or exceeds 
the scope of his authority, he is held personally liable; but when public 
agents in good faith contract with parties having full knowledge of the 
extent of their authority, or who have equal means of knowledge with 
themselves, they do not become individually liable, unless the intent to 
incur a personal responsibility is clearly expressed; although it should be 
found that, through ignorance of the law, they may have exceeded their 
authority." 

In McCurdy v. Rogers, 21 Wis. l9i, we have the following: 

"In the case of a public agent, where his authority, or that of his 
principal, to contract, is derived from a public statute, the party con
tracted with is presumed to know the limitations of such authority; and 
the doctrine that an agent, by contracting for his principal, affirms his 
authority, does not apply." 

In all the above I had in mind your statement to the effect that the board 
of county commissioners wilfully ignored the law in entering into many of the 
contracts; but if they wilfully entered into these contracts undoubtedly those who 
contracted with them entered into the same just as wilfully. 

Hence, in view of all the above, it is my opinion in answer to your ninth 
question that the county commissioners could not be held personally liable for the 
claims arising under contracts entered into contrary to the provisions of section 
5660 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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856. 

LIQUOR LICENSE-IS A PROPERTY RIGHT AND SURVIVES DEATH 
OF HOLDER-AD::O,IIXISTRATOR ST AXDS IN PLACE OF DECEDENT 
IX CASE APPLICANT DIES PEXDIXG PROCEEDINGS FOR RE
NEWAL-RIGHT OF AD::O,fiXISTRATOR TO APPEAL FRO::o-1 FIXDING 
OF BOARD. 

1. A liquor license under the Ohio law is more than a mere personal prh•
i/ege. It is a right in, over and in respect to property and survi·ues the death of the 
holder thereof. 

2. H'here the holder of a liquor license dies, pending proceedi11gs on his appli
cation for re11ewal thereof, his admilzistrator .. proceedi11g properly 1111dcr section 
1261-32G. C., stands in the place of said decedent, representing his estate, and such 
license so represented is entitled to be co11sidered, on an application for renewal 
thereof, the same as if the original applicaut had not died. 

3. Where !. W., a liquor liceusee, dul:y filed an application for re11ewal, and 
died on the last day of the application period, and <.t•here the administrator of .T. 
W. properly qualified uuder section 1261-52 G. C., mzd continued the bushzess of 
the licensee, said administrator, stauding in the place of his decedeut a11d repre
senting his estate, possesses all the rights of the original licensee applicant; ana 
where on the last day of the application period .T. S. files an original application 
for a license, and the board, coming 011 to consider the two applications, granted' 
said original application to .T. S. 01zd rejected the application theretofore filed by 
said J. W., allegizzg as a groztlld thereof that the quota for the wet twit <.t•as filled, 
the administrator of said f. W. is the proper party to prosecute the appeal from 
such order, and said administrator should be accorded the right given under section 
1261-47 G. C. (107 0. L. 25), that no applicant for renewal of said lice1zse sha/'!J 
be refused· a license zmlcss said applicant has not met the qualifications required 
by law. 

CoLL':IfBL"S, OHIO, December 13, 1917. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLE:\fEN :-Under date of November 23, 1917, you ask an opinion upon 
the following state of facts: 

On September 5, 1917, John ·wagner, the holder of a liquor license, properly 
filed application with his local county board for a renewal. On September 15, 
1917, which was the last day of the application period, said John \Yagner died 
and on the same day another party, John Schenz, filed an original application 
for a saloon license. 

One of the members of \Vagner's family qualified as administrator and as 
provided by the license law took over the management of the \Vagner saloon, 
and was in control thereof as such administrator on the date provided for the 
announcement of the names of persons to whom licenses would be granted or 
whose applications for renewals would be granted. 

Upon consideration of the two applications, the local board announced that 
it would grant the application of Schenz for original license, and that it would 
reject the application theretofore filed by \Vagner, now deceased, stating as its 
grounds for such rejection that the quota for that wet unit had been filled. 

The administrator of \Vagner has appealed to the state licensing board, from 
the decision of the local board rejecting the application of his decedent for a re
newal of his said license. You further state that the sole question raised by the 
record is whether or not the right of renewal for saloon license survives the 



ATTORXEY -GE.::-.'ERAL. 2321 

death of the licensee and inures to the benefit of his estate or successors, or 
whether such right of renewal is a personal one granted to the licensee and 
which ceases with his death. 

The question presented is a new one under our license law, and as far as I 
have been able to learn this is the first time the exact matter has been raised. 
Its determination is important for I can well see that property interests might 
be involved, dependent upon the answer to the conclusion arrived at. 

It may be well to consider what a license to traffic in intoxicating liquors is, 
and then more particularly consider what is a license to so traffic under the liquor 
licensing act of this state. A license, generally speaking and probably in its proper 
sense, is a permit to do business that cannot be done without it. 

As defined by our supreme court in State v. Frame, 39 0. S. 399, a license is 
essentially a grant to those to whom it is given or extended. 

Again, the court in State v. Hipp, 38 0. S. 199, defined license as "permission 
granted by some competent authority to do an act which without such permission 
would be illegal." 

Licenses to traffic in intoxicating liquors may be divided into two general 
classes: One where the granting authority is given plenary power and is authorized 
to issue liquor licenses in such number and to such persons as in his discretion 
is determined. The laws pertaining to this kind of liquor license usually provide 
for both petitions on the part of the applicant and remonstrators who desire to 
protest against the granting of such license. The other general class of liquor 
licenses are those where the granting power does not possess the authority to 
grant the licenses at will but where licenses are obtainable by such applicants as 
properly qualify under the law. In this class any person possessing the qualifica- · 
tions prescribed is entitled to the liquor license. 

As I have said, while there are two general classes, still all liquor licenses do 
not fall within one of the two general classes, for there are liquor licenses which 
partake in varying degrees of the character of a license in both of the general 
classes. This is the case of the liquor license under the Ohio law. The consti
tution and the law provides that licenses shall not be granted to a person who is 
not a citizen of the United States or who is not of good moral character. 

The law further provides that no saloon license can be issued to any person 
who has not been a resident of Ohio for more than one year preceding the date 
of his application. Further provision is made by virtue of the constitutional re
quirement that not more than one saloon shall be licensed in any township or 
municipality of less than five hundred population. 

The constitution provides that license to traffic in intoxicating liquors should 
be granted, and then proceeds to inhibit the issuance of licenses to certain persons 
and to limit the number in particular districts. 

So the license granting authority is possessed of some wide discretion in de
termining the proper qualifications of the applicants. Y ct the liquor licensing 
boards have not the plenary power that is given the license issuing authorities 
under some of the liquor laws of other states. 

\Voollen & Thornton on Intoxicating Liquors, section 319, says: 

"A license to sell intoxicating liquor is granted to the recipient of it 
because of his personal fitness to receive it and act thereunder. It is a 
personal trust not transferable, and not, because of its non-transferability, 
an asset of his estate on his decease or assignment in bankruptcy." 

Citing in re Buck's Estate, 185 Pa. St. 57, and other cases. 
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The above quotation found in the text of Woollen & Thornton, supra, ts true 
as a general proposition, but we must look to the specific statutes providing for 
the license systems of the various states, to determine whether it has full applica
tion. It is well settled that in the absence of statute the grant of the license, 
being a personal trust, is not transferable; but some of the states have seen fit 
to specifically provide for the assignment and transfer of liquor licenses. 

A liquor license law is a regulatory law affecting the traffic. Ever since the 
first general statute passed by the British parliament in 1552, being the act of the 
fifth and sixth parliament of Edward VI, Chap. 5, p. 391, Eng. Stat. at Large, 1540 
to 1552, various schemes of regulating this traffic have been prescribed by law by 
the legislative bodies of the different commonwealths. This legislation has been 
upheld as an exercise of the police power of the state, a governmental power under 
which permits are obtained by virtue of the laws enacted thereunder. These per
mits or licenses are not contracts and the licensee does not acquire any con
tractual interest. The license is taken with the tacit condition of the power of the 
sovereign at any time to impose different or additional restrictions. In some juris
dictions it has been held that liquor licenses are not property-at least they are not 
property in any legal constitutional sense. 

If the Ohio law merely provided for the grant of a liquor license and made 
no provision whatsoever for a transfer or assignment of such license, nor any 
provision for survivors in interest of such license, I would have no difficulty in 
determining that it was a right inuring solely to the person to whom the license 
was granted, and that all the privileges pertaining thereto ceased upon the death of 
the holder of such license. However, our legislature has seen fit, as have the legis
latures of some other states, to make provision for the transfer and assignment 
of liquor licenses. 

In considering this que"stion, it will be necessary to refer to the following 
sections of the General Code. 

Section 1261-52 G. C. provides in part: 

"Upon the death of a licensee * * * the interest of the decedent 
shall be disposed of by the administrator * * * under the direction of 
the probate court without delay. The surviving member or partner * * * 
(or if there be no survivors in interest then the relict cf the deceased, 
or if there be no relict then the child or children), paying to the said 
administrator * * * such an amount * * * shall have the right to 
assume the interest of said decedent providing said notice is given of such 
intention to. the probate court within thirty days after the death of the 
decedent. If a license or an interest therein shall pass by descent or other
wise to one who cannot qualify under the law as licensee, or if the sur
vivor or relict or child or children, as the case may be, shall not in the 
time prescribed. elect to assume said decedent's interest in the license, or if 
said survivor or relict or child or children, as the case may be, does not 
comply with the terms fixed by the court, the probate court shall order 
the license as a whole sold, without delay but after proper notice given 
by publication, and shall order the proceeds distributed to the survivors in 
the ownership of the license, if there be such, and the executor or admin
istrator of the decedent, according as their interest may appear, providing, 
however, that the purchaser of the license shall be duly qualified under the 
law, and provided further that the said purchaser shall have filed the appli
cation required by law of an original applicant for a license. 

If all the conditions have been complied with, and if the applicant 
is qualified by law, the county licensing board shall, upon proper certificate 
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from the probate court and without fee, transfer the license to the pur
chaser thereof for the remainder of the license year. The said purchaser 
shall have all the rights and obligations of the original licensee under said 
license. 

Pending the settlement in the probate court, the executor or adminis
trator may continue the business upon notice to the county licensing board 
that such is his intention, but within three days said executor or admin
istrator must file an application in all respects as is required of an original 
applicant, except that no fees shall be required. And if said executor or 
administrator does not possess the qualifications required by law, the pro
bate court may appoint some person who has such qualifications to serve as 
trustee of the license pending said settlement. If there are survivors in 
interest in the license, said survivors shall have the privilege of continuing 
said business until the settlement in the probate court has been effected. 

* * * * * * * 
So far as applicable, and so far as is not inconsistent herewith, the 

laws of Ohio concerning the disposition of the personal estate of a de
ceased person shall be applied." 

Section 1261-35 G. C. (107 0. L. 23), providing where and how applications 
shall be filed and when same shall be considered under the new license year as 
in the amended act provided, reads in part as follows: 

"* * * except that in the case of applications for the intermediary 
license period hereinbefore provided for no application for a saloon license 
filed with the said county board before the first day of September, 1917, 
and after the fifteenth day 'of September, 1917, may be considered by the 
board until after the fourth Monday in November, 1917." 

Section 1261-43 G. C. (107 0. L. 23) reads in part as follows: 

"* * * Where the number of applications is greater than the num
ber of licenses allowed by law, the applicants who were engaged in the 
sale of intoxicating liquors prior to the fourth Monday of May, 1912 
(or their bona fide successors in title), as evidenced by the payment of the 
assessment for the preceding period under section 6071 of the General 
Code shall be preferred, provided they are otherwise qualified by law. 

* * *." 

Section 1261-47 G. C. (107 0. L. 25), provides, among other things, that 
on the expiration of each of said licenses, the said license shall be renewed 
upon the application of the licensee, subject to the same conditions, qualifi
cations and limitations applying to a new applicant for license, and that no appli
cant for a renewal of license shall be refused a license unless the said applican~ 
has not met the qualifications required by law. 

Under section 1261-52, supra, upon the death of the licensee Wagner, his inter
est should be disposed of by the administrator under the direction of the probate 
court, and it is therein provided that decedent's wife, if he has one, and if not, 
then his child or children, is entitled to assume the interest of the decedent in said 
license, paying to the administrator the sum determined and complying with the 
provisions of the statute in reference to qualifications. This section contains an 
inference that the existing license may pass by descent to one who could not 
qualify as a licensee, and makes provision for such a case. Likewise, if there is 
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no election to assume the interest of the decedent in the license, provision is made 
for the sale of the license, the proceeds of such sale to be paid to the administrator 
or "to the survivors in the ownership of the license," according as their interests 
may appear. It will be noted of course that the continual provision is made that 
the person to whom the license finally goes shall possess the qualifications of a 
licensee as p~ovided by the constitution and the law. 

This section in terms makes it the duty of the county licensing board, upon 
certification from the probate court, to transfer such license to the purchaser 
thereof for the remainder of the license year, and grants to the purchaser all the 
rights and obligations of the original licensee under said license. 

As I understand the facts in the present case, the administrator has under 
the law continued the business, having been found to possess the qualifi-:ations 
necessary therefor. But attention is directed to the fact that even if the adminis
trator could not have so qualified, the probate court was authorized to appoint a 
qualified person to serve as trustee of the license, pending settlement in the 
probate court. 

Your attention is further called to the concluding provision of the section 
which makes, so far as applicable and so far as is not inconsistent with the 
section, the laws of Ohio applicable concerning the disposition of the personal 
estate of a deceased person. 

I think it is plain and beyond any possible controversy that at least pending 
the settlement in the probate court and during the existent license year, the admin
istrator held the license with . all the rights and liabilities exactly as the original 
licensee. I take it that it was his duty to conserve the value of this license the 
same as he would the assets of the estate coming into his hands, and that the 
proceeds arising from the sale or transfer of such license would be treated as 
assets of the estate. 

Now, could it be that the legislature, in imposing this specific duty upon the 
administrator, intended that all duties devolving upon the administrator should 
cease by reason of the expiration of the then current license year? If such were 
the intention, would not the law-makers have confined the provisions of section 
1261-52 G. C. to the license year of decedent's death? 

In 14 N. S. Wales Law Rep. 430, in the case of Dunlop v. Uhr, the supreme 
court of N"ew South \Vales was considering the authority of an assignee in bank
ruptcy on the question of renewal of a liquor license. The court held that the 
assignee might carry on the business of such licensee until the expiration of the 
license, but that he could not renew the license. Innes, }., at page 433, as well 
as the concurring justice, Stephen, bases his conclusions upon the express language 
of the licensing act (section 15 of 45 Vic. No. 14), which states: 

"If any licensee shall die or become insolvent before the expiration of 
his license, his executors or administrators or his official assignee, as the 
case may be, may by an agent specially authorized in writing by the licen
sing magistrate, carry on the business of such licensee, until the expiration 
of his license." 

The court further says that in its opinion it required the express authorization 
of the legislature to allow an assignee to sell liquor as the publican could. 

I am of the opinion that in the absence of a limitation to the current license 
year, the authority given by our licensing act to the administrator is a general 
authority, limited only by the provisions of the section and the orders of the 
probate court. 

At the time our state constitution was amended so as to provide for the 
granting of liquor licenses, it was further provided that the granting of saloon 
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licenses should be limited according to population. At that time it was well known 
that in many of the license units a greater number of saloons were doing business 
than such unit would be entitled to under its quota. Then too, recognition was 
given to the fact that many persons were engaged in the traffic of intoxicating 
liquors, a recognized business under the Ohio laws and the liquor taxation system 
then existing, and the legislature, in the enactment of statutes carrying into effect 
the constitutional amendment, sought to giYe a priority of right to license to appli
cants who had been engaged in the sale of intoxicating liquors. 

In section 28 of the act, section 1261-43 G. C., express provision was made 
that when the number of applications is greater than the number of licenses 
allowed by law, those applicants who were engaged in the sale of intoxicating 
liquors prior to the fourth ).fonday of ).fay, 1912, or their bona fide successors in 
title, as evidenced by the payment of the assessment for the preceding period 
under section 6071 G. C., should be preferred, provided they are otherwise qualified 
by law. This probably would have been regarded as an executed law and only 
applicable at the time of the first granting of the licenses under the new licensing 
act but for the fact that the last legislature has seen fit to re-enact it and section 
1261-43 G. C., supra, contains the same language. This section so enacted continues 
the preferential right given to applicants, tracing their title as therein provided. 

I have heretofore stated that authorities have held that a liquor license does 
not constitute property in the constitutional sense. The Ohio courts have not 
decided either that such a license is property or otherwise. 

In Horrigan v. Mendelson, 18 N. P. (N. S.) 596, it was held: 

"A saloon license is not personal property in this state, in the sense 
that it is subject to levy and execution." 

Laeghley, ]., calls attention to the authorities supporting the claim that this 
license is property and also to the adjudications holding the license not to be 
property subject to leYy on execution. ·while the question before the court, and 
which was finally decided, was whether or not a saloon license was personal prop
erty in the sense that it is subject to levy and execution, the reasoning of the 
court, as well as its opinion that such a license was a mere privilege and that a 
holding that the license was property would present many anomalous situations, 
indicates the trend of mind of the court upon what it conceded to be a difficult 
question. 

I would follow the decision that a saloon license is not personal property in 
the sense that it is subject to levy and execution, but with all due respect I am 
constrained to hold that it is more than "a mere privilege." 

In 2 ~. B. X. Rep. 245; 98 Fed. 407, in the case of In re Becker, the 
court says: 

"The statutes of the state permit a license to be transferred, subject 
to the approval of the court of quarter sessions; and I regard it, there
fore, as so far property, 'which, prior to the filing of the petition, a bank
rupt could by any means have transferred,' that the right to sell it (I do 
not say the right to exercise it) will pass to the trustee. X o doubt there 
is a clearly visible distinction between a right to property and a mere 
personal privilege; but I see no abstract reason why some personal 
privileges may not also come to have qualities belonging usually to prop
erty rights alone-such, for example, as capacity to be transferred, and 
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sufficient attractiveness to make other persons willing to pay money for 
the opportunity to acquire them. Where, as in the case of a license to 
sell liquor, these qualities are found to exist in fact, it seems to me the 
privilege has ceased to be a privilege merely, and has become, in some 
sense, and in some degree, property also. It can hardly be sound to hold 
that a bankrupt's creditors may not avail themselves of the fact that 
money can be had for the chance of stepping into the licensee's place, 
but that the bankrupt himself may make the same bargain, and put the 
money safely into his pocket. The license court may or may not accept 
the buyer as the bankrupt's successor. That is the buyer's affair, and is 
not decisive upon the point now being considered. He buys a contin
gency, and buys it with his eyes open; but, in my opinion, the trustee has 
the contingency to sell, and the bankrupt is bound to execute the instru
ment necessary to carry out the sale." 

See also Re Brodbine, 93 Fed. 643. 

And the same conclusion is reached by the circuit court of appeals in Fisher 
v. Cushman, 51 L. R. A. 292, C. C. A. 381, 103 Fed. 860. 

In Deggender, Receiver, v. Seattle Brewing & Malting Co., 83 Pac. 898, the 
Washington supreme court held as shown by the first paragraph of the syllabus, 
which reads as follows: 

"A license to sell intoxicating liquors, which, under· the terms of the 
statute, is transferable, and therefore has a money value, is an asset of the 
estate of the licensee to which a receiver for the benefit of his creditors 
is entitled." 

Mount,. C. ]., uses the following language: 

"Under statutes which do not permit transfers of the license from 
one person to another, and where the right is a personal privilege only, we 
think the rule stated is undoubtedly correct. But where the statute rec
ognizes the right of transfer from one to another, and where the right is 
a valuable right, capable of being surrendered and reduced to money, a 
different rule prevails. In such cases the license or right to do business 
becomes a valuable property right, subject to barter and sale. It is prop
erty with value and quality. The United States courts have held that 
liquor licenses issued under statutes authorizing a transfer are assets of 
an estate, under the bankruptcy act. Fisher v. Cushman, 51 L. R. A. 292, 
43 C. C. A. 381, 103 Fed. 860; Re Becker, 98 Fed. 407; Re Fisher, 98 Fed. 
89; Re Brodbine, 93 Fed. 643; Re Gallagher, 16 Blatchf. 410, Fed. Cas. No. 
5,192. Mr. Black, in discussing these cases and the question involved in 
this action, in this note appended to the case of Fisher v. Cushman, 43 
C. C. A. 392, says: 'If these questions (referring especially to franchises 
to collect tolls and the like) should again arise, it is probable that they 
would be decided in accordance with the rule laid down in regard to liquor 
licenses; the true test being found in the question whether the franchise 
or right is actually transferable, with the consent of the authorities and 
without any practical difficulty, and whether it has a market value and 
can be disposed of by sale.' This, it seems in reason, must be the correct 
rule. If a license to sell liquors is transferable, valuable, and is subject 
to sale, it is certainly not merely a personal privilege, but it has all the 
attributes of property, except tangibility, and must be treated as property." 
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In 19 Viet. Law Rep. 66, the supreme court of Victoria, construing their 
licensing act, which is somewhat similar to ours, where a widow of a licensee 
carried on the business for a time until the administrator was appointed, who 
nominated the widow as his agent to carry on the business and subsequently 
sold the business, making application to the licensing court to transfer the license 
to his transferee under a section empowering the licensing court to transfer licenses 
"to any person of whom the court may approve upon the application of the holder 
of the license and the proposed transferee jointly;" held: That were it not for 
the provision of section 115 of the licensing act, the license would be a personal 
privilege, coming to an end on the death of the licensee. But since said section 
provided that in case of the decease of the licensee before the expiration of his 
license, his administrator by agent might be specially authorized to carry on the 
business, it was apparent that the legislature had made this provision to protect 
the license and that said license is kept in existence as a part of the estate and 
becomes the legal property of the administrator, passing to him, he becoming the 
owner thereof for the benefit of the persons beneficially interested in the estate. 

In In re Peck v. Cargill, 167 N. Y. 391, on an appeal from an order revoking 
and cancelling a liquor tax certificate, O'Brien, ]., in delivering the opinion of the 
court, said : 

"These certificates are recognized by the statute under which they are 
issued as a species of property transferable from one to another. They 
are the evidence of a right or privilege to carry on a certain kind of busi
ness issued by the state to the individual and hence a thing of pecuniary 
value." 

Martin, J., in concurring in this opinion says : 

"While it has been said that a tax certificate possesses some of the 
elements of property and to an extent may be so regarded, still it is at 
most a qualified property subject to all the provisions of the statute, 
and may be cancelled or destroyed in the manner specified." 

That a liquor license can be considered as some species of property appears 
frol11 a statute of the state of Connecticut which has a provision giving the right 
to attach liquor licenses. It provides a way for the attachment and levy of 
execution upon liquor licenses. 

In Quinnipiec Brewing Co. v. Hackbarth, SO At!. Rep. 1023, the supreme court 
of errors of Connecticut was called upon to construe that portion of their liquor 
licensing act which provides that "the license and all right and interest therein" 
may be attached, etc., and that such attached license "should be holden to respond 
to execution in the same manner and for the same length of time as personal 
property attached." The attaching officer took the certificate into his custody. 

The court says at p. 1024: 

"* * * He attached and levied upon something more than a worth
less piece of paper which his hands rested upon. He attached and levied 
upon a 'license'-speaking after the manner of common speech and the 
statutory meaning given to the word-upon the valuable intangible right 
conferred upon the licensee, of which the paper was the recognized 
token and representative. Holding the paper, he held the embodiment 
of the liquor selling franchise-a valuable thing-to respond to a judg
ment * * *" 
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In that case also it appears that the lic.ense was the subject of replevin pro
ceedings. 

I cite this case merely to show that this intangible right or interest in a license 
has been treated in some cases as if it possessed some attributes of property. 

In Bonnie & Co. v. Perry, Trustee, 78 S. \V. 208, the court of appeals of 
Kentucky held : 

"Under Ky. St. 1903, section 4203 et seq., relative to liquor licenses 
which contemplate that a license be given to a definite person to sell at a 
definite place, although section 4198 allows (but does not compel) the 
authorities to renew a license in case of the death or transfer of the busi
ness by the licensee to his personal representative or the purchaser, a 
license is a mere personal privilege and is not transferable, and any 
attempt by an insolvent licensee to transfer his license to a creditor does 
not render the creditor who accepts it liable to pay anything for the license 
to the licensee's trustee in bankruptcy." 

The court in this case held that the Kentucky statute did not compel the 
authorities, although it permitted them to renew the license to the personal rep
resentative, etc., and stated that such a license was-

"an intangible privilege without vendible value or quality. It might be 
abandoned by its owner or be revoked at any time for certain causes by 
the public authority granting it. It is not transferable. The fact that 
the City council and county court are allowed to transfer it without addi
tional charges, upon the application of the owner, does not give him the 
right to transfer it." 

The court further found that as a matter of fact in that case the license 
did not appear to have been really transferred by either the city or county authori
ties. Such transfer had only been effected or attempted to have been done by 
the licensee himself. 

I do not think this Kentucky decision is authority in the instant case. Under our 
statute the license is transferable. Further, the provisions of section 1261-52, 
supra, unlike the Kentucky statutes, appear to make it mandatory upon the county 
licensing board to transfer the license to a purchaser thereof for the remainder 
of the license year upon compliance with all the conditions and a finding that the 
transferee is qualified by law. 

From all the foregoing, I am inclined to the view that the legislature in its 
enactment of the liquor licensing law, particularly section 1261-52 G. C., intended 
to confer more than a mere personal privilege upon the holder of such a license. 
True, it may not be subject to sale or execution, because I can well see that the 
execution officer would not be in a position to transfer the full title to the pur
chaser, but it might be possible for. a diligent creditor to realize upon its value 
by way of some proceeding in aiel of execution. 

Under the facts in the case we are called upon to consider, the administrator 
has followed the express terms of the statute. There, of course, is and could be 
no question but that he held the liquor license for the estate during the period 
of the existing license year. Had he been able to close up that portion of the 
estate prior to the date when announcements would be made by the licensing 
board of those to whom it intended to grant licenses, and a transfer had been 
made of such license to the purchaser thereof, it is mv view that such purchaser 
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would haYe succeeded to all the rights of the original licensee, would haYe been 
the successor in title as contemplated in section 1261-43 (107 0. L. 23), and 
should have been preferred, provided he was otherwise qualified by law. 

I do not belieYe the situation is changed by the fact that the administrator has 
not as yet closed up that portion of the estate in the probate court in the manner 
prescribed by the liquor licensing act. \Vhile of course it must be conceded that a 
renewal license could not have been granted to the deceased, it is my opinion 
that such renewal license could be granted to the administrator who stands, on 
behalf of his decedent's estate, in the place of the decedent, succeeding to all his 
rights as well as his liability. 

Under the authority of section 1261-31 G. C., county liquor licensing boards 
among other things are authorized to renew as provided by law, all licenses to 
traffic in intoxicating liquors in the county wherein the board is situated. 

Under section 1261-43 as amended (107 0. L. 23), where the number of 
applications is greater than the number of licenses allowed by law, the applicants 
who are engaged in the sale of intoxicating liquors prior to the fourth :\Ionday 
of l\fay, 1912 (or their hona fide successors in title), as evidenced by the pay
ment of the assessment for the preceding period under section 6071 G. C., shall 
be preferred, provided they are otherwise qualified by law. 

Section 1261-47 as amended (107 0. L. 25), which re-enacts, with some 
amendments, section 32 of the original license act, expressly authorizes the re
newal of licenses and specifically provides that: 

"* * * no applicant for a renewal of license shall be refused a 
license unless the said applicant has not met the qualifications required 
by law. * * *" 

The word "renew" etymologically contemplates something moce than passivity 
and suffering the estate to continue as it was. The renewel of a note, for in
stance, consists of a distinct contract for the period of time covered by the 
renewal or under the same terms and conditions. The renewal of a policy of 
insurance lik~~:wise constitutes a separate and distinct contract for the period 
covered by the renewal under the same terms and conditions. The renewal of a 
lease is an extending of the term under the same conditions, importing the giving 
of a new lease like the old one, with the same terms, stipulations and covenants. 
A lease might be made for a year, reHewable annually for ten years, at the option 
of the lessee. If the lessee had a right to assign the lease, the right of renewal 
would follow and adhere to the lease. 

The right to renew a liquor license is conferred by the statute. This right 
inures to the applicant by reason of the fact that he is a licensee, and it is my 
view that this right of renewal follows the license, and that the person who at 
the expiration of the annual period holds the license, with it possesses the right 
of renewal. True, throughout the entire license statute runs the provision that 
no one can be a licensee unless he possesses the qualifications required by law. 

In State ex rei. v. Steimer, 151 X. \V. 256, the supreme court of \Visconsin 
was construing certain provisions of their liquor licensing law, which in some 
respects is similar to ours. The first paragraph of the syllabus reads as follows: 

"In St. 1913, Sec. 1565d, forbidding the issuance of retail liquor 
dealers' licenses beyond the proportion of one for every 250 inhabitants, 
except in certain cases, where there was such a license issued and in force 
on or prior to June 30, 1907, the conjunction 'or' is not to be read 'and,' 
but the exceptional applies where a license for the year 1907 had been 
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issued to one who died during the year, and whose business was con
ducted by his administratrix till the end of the year, when it was taken 
over by another, who procured a renewal of the license." 

In this case one, McGarty, held a retail liquor license for the year ending 
June 30, 1907. He died on October 5, 1906, and his widow and administratrix 
conducted, for his ~state, this retail liquor business from the time of his death 
up to and including June 30, 1907. After that time, other persons, to whom 
retail liquor licenses were issued, continued the business as tenants of the premises 
in question, and this continued every year thereafter until . the year 1914, when 
such a license for this place was issued to the respondent Steiner. 

On June 30, 1907, and every year since, the city in which the business was 
conducted, counting the licensed premises in question, had more than one license 
for each two hundred and fifty inhabitants or fraction thereof. 

The circuit court held that the license of Steiner expiring June 30, 1915, was 
valid, and gave judgment accordingly, dismissing the complaint. 

At page 257 the court says: 

"The appellant contends that on the death of McGarty on October 5, 
1906, his license expired, and did not pass to his administratrix or author
ize her to continue the retail sale of liquors to be drunk on the premises, 
consequently there was no license in force for the premises in question on 
June 30, 1907, and that a proper reading of the statute * * * forbade 
the issue of retail liquor licenses beyond the proportion of one for every 
250 inhabitants or fraction thereof, except in certain cases where there was 
such a license issued and in force on and prior to June 30, 1907." 

The supreme court affirmed the judgment of the circuit court and held that 
within the meaning of the statute there was a license in force on or before June 
30, 1907. This case in effect held that since the license of the deceased passed 
to the administratrix and authorized her to continue the business, there was a 
license in force for the year ending June 30, 1907, and that the successive renewals 
protected the license of Steiner, and that his license expiring June 30, 1915, under 
such renewals was valid. 

I am inclined to the view that the right of renewal given by the statute follows 
the license, and that since the legislature has seen fit to make the license a right 
in or to property as hereinbefore set out, there has also been superadded another 
right; that is, upon the filling of the qualifications by the applicant, the further 
right to have a renewal of the license. 

From the facts contained in your communication, I gather that after the death 
of the licensee, Wagner, his administrator· following the law, was authorized to 
and did continue the business of his decedent. If this were so, the county liquor 
licensing board at that time recognized the administrator as standing in the place · 
of the deceased licensee. His complying with the statute in order to continue the 
business, constituted him an applicant, at least under section 1261-32 G. C., which 
provides. that the administrator must file an application in all respects as is re
quired of an original applicant, except that no fees shall be required. If the fore
going be true, then the board has already recognized the standing of the admin
istrator as the successor, of the deceased licensee. 

The admioistrator standing in the place of the deceased licensee and by his 
qualifications being an applicant, even though in a representative capacity holding 
the license of one who was himself or by succession entitled to preference, it is 
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my opinion that said administrator possessed all the rights of the original licensee, 
including the right to renewal, and the county liquor licensing board in question 
was in error in concluding that the right of renewal ceased with the death of tlfe 
licensee. . 

Under the Pennsylvania statute, while the law itself is silent upon the sub
ject, the decided weight of authority, as stated by the court in :\!cOmber's License, 
3 Pa. Dist. Rep. 431, is that: 

"In the event of the death of an applicant for a retail liquor license 
pending the proceedings for the granting of the same, the license· may be 
issued to the successor of or the substitute for the original applicant." 

The above case shows that liquor licenses are granted by the common pleas 
judges and that when it is made to appear to the license court that the applicant 
has died, it merely makes an order directing that the name of the applicant be 
stricken out and that of the new party substituted therefor. Of course, under the 
Pennsylvania law, the court decides upon the qualifications of the persons seek
ing license. 

You are no doubt familiar with the provision of our civil code which per
mits on suggestion that the party has died, the substitution of the name of his 
personal representative in lieu of his own. 

It strikes me that analogous to such provisions, that upon the suggestion of 
the death of the applicant the administrator ought to be permitted to be sub
stituted in the place of the decedent. 

I am fully mindful of the dicta or expressions of our highest courts, both 
state and federal, that the right to engage in the retail traffic of intoxicating 
liquors is not an inherent or inalienable right, but, as found in the text of Woollen 
& Thornton on Intoxicating Liquors, section 323, and also in Sopher v. State, 169 
Ind. 177, these expressions invariably occur in connection with the unregulated 
traffic in such liquors and not as an argument to defeat laws regularly adopted 
for the purpose of licensing and regulating the sale of such liquors. No matter 
what one's individual ideas are upon the ever present liquor question, the matter 
presented to us must be determined solely in view of our constitutional and 
statutory enactments. 

Coming then to answering your specific question, it is my opinion that under 
our liquor licensing law a license is more than a mere personal privilege, and that 
it does not cease with. the death of the holder thereof; that under the facts in 
this case and by virtue of section 1561-52, supra, the administrator representing 
the estate, as the successor in interest of the deceased licensee, succeeds to all 
the rights and privileges of said licensee; that when a licensee dies after having 
made application for a renewal and before such application is finally passed upon, 
the administrator stands in the place of his decedent, and upon complying with all 
provisions of law and being duly qualified therefor, can hold said liquor license; 
that such administrator possesses the same right of renewal that would have be
longed to his decedent had he still lived, and is entitled to like preference under 
the law, and that under the facts of this case, when an application for renewal is 
rejected upon the ground that the quota for the wet unit has been filled, the 
administrator of the decedent licensee is the proper party to prosecute the appeal 
from such order. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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857. 

BRIDGES-HOW SAlliE MAY BE REPAIRED BY COUNTY COM1US
SIONERS-ST ATE OFFICERS-~IA Y E~IPLOY ~lEN, ETC.-IN FUR
THERING COXSTRUCTIO~ OF STATE BUILDIXGS-FORCE AC
COUI\T DEFINED. 

1. The commissioners of a county are not authori:::ed to c"onstruct bridges by 
what is known as force account. However, in the repair of bridges the county com
missioners may thus proceed. 

2. The commissioners are authori:::ed to secure the necessary equipment to ell
able them to repair the bridges of the county; but the word "equipment," as used in 
section 7200 G. C. (107 0. L. 115), is not broad enough to include the item of boots, 
whether the same be the ordinary knee or hip boots. 

3. Under the provisions of the act found in 107 0. L. 453, state officers, boards 
or other authorities may employ men and purchase material in furthering the con
struction, etc., of sta.te buildings and public works, which is in the nature of force 
account. 

4. The term "force account" implies that the department officer or board hav
wrg work to do, instead of entering into a contract for the performance of th~ 
work, assumes a direct oversight of the same, employilzg men with teams, purchas
ing material and payi11g for the same without reference to any contract whatever. 

5. The authority to perform work under what is termed force account would 
not include authority to a department, board or officer to enter into a contra.ct with 
another, giving him as consideration a certain percentage of the entire cost of the 
work. 

COLUMBUS, OHIO, December 13, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

DEAR SIR :-I have your communication of October 26, 1917, in which you ask 
my opinion in reference to five questions. I will consider them in the order in 
which they are set out in said communication. 

Your first question is as follows: 

" ( 1) Are the commissioners of a county legaUy empowered to con~ 
struct bridges, or repair the same, by force account?" 

This question embodies two distinct matters, the one being the construction of 
bridges, and the other the repairing of the same, and I will consider them sepa
rately. 

I will note a number of sections as found in the White-Mulcahy act, in order 
to reach a conclusion as to whether the county commissioners are legally empowered 
to construct bridges by force account. 

Section 6948-1 G. C. (107 0. L. 107) reads as follows: 

"If the county commissioners deem it for the best interest of the public 
they may, in lieu of constructing such improvement by contractor, proceed 
to construct the same by force account." 

The particular part of this section to which our attention must be given is: 
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"may, in lieu of constructing such improvement by contractor, proceed 
to construct the same by force account." 

The main question is as to what the words "such improvement" refer .. To 
answer same we will note the Cass highway act and the manner in which it was 
divided and subdivided. Chapter 6 of said act was headed ''Road construction and 
improvement by county commissioners" and embodied the sections of the General 
Code from 6906 to 6956. From this it is quite evident that the words ''such im
provement," used in section 6948-1 G. C., above quoted, refer to road construction 
provided for in sections 6906 to 6947 inc. G. C. ( 107 0. L. 69). 

In noting sections 6906 and 6907 G. C., in this chapter, we find that the same 
relate to the construction, improvement or repair of any public road, or part thereof. 
The question then arises as to whether the word "public road" would include a 
bridge which is located on the same, for if the words "public road" include bridges, 
then section 6948-1 supra would apply to bridges, and the county commissioners 
might construct the same by force account, if they should deem it for the best 
interest of the public. 

In an opinion rendered by me on September 28, 1917 (No. 668), to Hon. Joseph 
T. l.Iicklethwait, prosecuting attorney, Portsmouth, Ohio, I discussed at consid
erable length the question of the construction and improvement of bridges in gen
eral. In this opinion I proceeded on the theory that the word "road" would not in 
and of itself include the word ''bridge." I am still of the opinion that this conclusion 
is correct. 

Section 1226 G. C. seems to lend considerable force to this view and reads in 
part as follows: 

"The word 'highway' as used in this chapter (G. C. Sees. 1178 to 1231-3), 
includes an existing causeway or bridge, or a new causeway or bridge, or a 
drain or watercourse which forms a part of a road authorized by law. 

* * *" 

It will be noted that in this chapter, which relates tci the powers and duties of 
the state highway department in the matter of road construction, the word ''high
way" is made to include bridges or causeways, but nowhere else in the Cass high
way act, nor in the \Vhite-l.fulcahy act, do we find this provision or anything like it. 
The very fact that this provision is made in the chapter relating to the duties of the 
state highway department and is not made in the chapter in reference to the con
struction and improvement of roads by county commissioners, goes strongly to the 
point that the legislature did not intend that the word "road," as it applies to the 
powers and duties of township trustees and county commissioners, should include 
bridge or bridges. If this be correct, then section 6948-1, hereinbefore quoted, would 
not apply to bridges. 

\Vith this in mind we will turn to the provisions of another section which re
quires construction. Section 7198 G. C. (107 0. L. 115) reads as follows: 

"Sec. 7198. The county surveyor may when authorized by the county 
commissioners employ such laborers and teams, lease such implements and 
tools and purchase such material as may be necessary in the construction, 
reconstruction, improvement, maintenance or repair of roads, bridges and 
culverts by force account." 

This section at first sight would seem to confer the power upon some one, at 
least, to construct bridges and culverts by force account, either upon the county 
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surveyor himself or upon the county commissioners. In exammmg this section 
carefully it will be seen that it is to the effect that the county surveyor may, when 
he is authorized so to do by the county commissioners, employ such laborers and 
teams, etc., "as may be necessary in the construction, reconstruction, improvement, 
maintenance or repair of roads, bridges and culverts by force account." This sec
tion does not confer power upon either the county surveyor or the county com
missioners to do anything by force account. However, it does confer authority 
upon the county surveyor, when authorized by the county commissioners, to employ 
laborers, lease implements and purchase material for the construction, etc., of roads, 
bridges and culverts by force account. T)lis makes it necessary for us to look else
where for the power and authority to construct by force account, and when we do 
this we find no other provision, permitting of the construction by force account, 
than section 6948-1 supra, and this goes no further than to permit the construction 
of roads by force account. 

My views, as hereinbefore set out, are considerably strengthened by the fact 
that the legislature, in enacting the White-Mulcahy law, did not in any respect seek 
to repeal the provisions of section 2352, 2353 and 2354 G. C. 

Sections 2333 to 2361 inc. G. C. relate to the construction of countv buildings 
and bridges. 

Section 2352 G. C. provides : 

';* * * the county commissioners shall give public notice in two of 
the principal papers in the county having the largest circulation therein, 
of the time when and the place where sealed proposals will be received for 
performing the labor and furnishing the materials necessary to the erection 
of such building, bridge or bridge structure. * * *" 

Section 2353 G. C. provides that when the estimated cost of a bridge or bridge 
substructure does not exceed one thousand dollars, then the advertisement, as pro
vided in section 2352 G. C., may be disp~nsed with, but notice of the letting must 
be given for fifteen days by posting on a bulletin board or writing on a blackboard 
in a conspicuous place in the county commissioners' office, showing the nature of 
the letting, etc. 

Section 2354 G. C. provides that if the estimated cost of the bridge or bridge 
substructure does not exceed two hundred dollars, it may be let at private contract 
without publication or notice. 

These three sections include all bridges, irrespective of the cost of constructing 
the same, and these sections are clearly against the idea that the county commis
sioners may proceed by force account to construct bridges, regardless of the cost 
of the same. Hence it is my opinion that there is no authority given in law which 
would warrant the county commissioners in constructing bridges by force account. 

In reference to the other part of question one, that is, whether the county com
missioners might repair bridges by force account, I will call attention to an opinion 
rendered to your bureau by my predecessor, Hon. Edward C. Turner, and found 
in Vol. I, Opinion of the Attorney-General for 1916, p. 882. In this opinion Mr. 
Turner held that under and by virtue of sections 7214 and 7198 G. C., the county 
commissioners might proceed with the maintenance and repair of highways under 
force account, and that they would not be compelled to advertise for bids in the 
purchase of material or the hiring of laborers and teams. Inasmuch as section 
7214 G. C. includes bridges as well as roads, the same principle would apply to 
the repairing of bridges as applies to the repairing of roads, and I am of the opinion 
that l\Ir. Turner's reasoning is correct, and that the county commissioners might 
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repair bridges by what is known as force account. This would apply to all cases 
of repair, regardless of the cost of the same. It must be kept in mind that sec
tions 2352, 2353 and 2354 G. C. relate merely to the construction of bridges. 

Your second question reads as follows: 

"(2) ::-.Iay the commissioners also provide equipment for doing such 
work, and can rubber boots, whether ordinary or hip, be considered as 
equipment to be paid for from the public treasuries of any taxing district?" 

In the same opinion above referred to, :Mr. Turner held that the county com
missioners themselves would have authority, or they could authorize the county 
highway superintendent, now the county surveyor, to purchase or lease the neces
sary machinery, teams, etc., for the repair of the roads of the state. I am of the 
opinion this would apply to the repair of bridges and, therefore, that the county 
commissioners themselves could, under section 7200 G. C., purchase the necessary 
equipment to enable them to repair the bridges which come under their jurisdiction, 
or they could under section 7198, supra, authorize the county surveyor to purchase 
the same. 

Section 7200 G. C. (107 0. L..llS) reads in part as follows: 

"The county commissioners may purchase such machinery, tools or other 
equipment for the construction, improvement, maintenance or repair of the 
highway, bridges and culverts under their jurisdiction as they may deem 
necessary, which shall be paid for out of the road funds of the county. 
* * *" 

You also ask in your second question as to whether this equipment could in
clude rubber boots coming either to the knees or to the hips. In answering this 
question it will be well for us to note the provisions of section 7200 ahove quoted. 
The language therein used is as follows: 

"The county commissioners may purchase such machinery, tools or 
other equipment for the construction, improvement, maintenance or repair 
of the highway, bridges and culverts. * * *" 

The question arises as to whether rubber boots could be brought within the 
term "other equipment." It is my opinion that they cannot be so brought within 
this term. While I will not go into this to any extent for the purposes of this 
opinion, yet the rule is well established in law that where a general term follows 
specific and definite terms, the meaning of the general one must be fixed with a 
view to the meaning of the specific and definite terms. 

In the provision just quoted the specific terms are "machinery" and "tools," 
and the general term which follows these specific ones is "other equipment." Hence, 
in view of the above rule of law, "other equipment" would be held to include only 
those things which would be similar in nature to "machinery" and "tools;" that is, 
such things as wopld be used by a workman in the building of roads, bridges and 
the like, which could hardly be said to include articles of wearing apparel, irrespec
tive of whether they be hip or ordinary boots. Therefore, it is my opinion that 
the county commissioners would have no authority to purchase boots, as suggested, 
and pay for the same from the proper fund of the county. 
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Your third question reads as follows: 

"(3) Are any state departments other than the state highway depart
ment authorized by law to do work by force account?" 

This question is somewhat indefinite, but I will say that there is no other de
partment of the state given the same extensive powers, in the way of doing work 
under force account, as are given to the state highway department. 

In 107 0. L. 453 is an act which radically amends the sections of the General 
Code relating to the construction, alteration and improvement of state buildings and 
public works and tfie installation of equipment therefor. The provisions of this 
act apply to all officers, boards or other authorities of the state upon whom devolve 
the duty of constructing, erecting or altering state buildings and public works and 
the installation of equipment therefor. Hence, this act is broad enough to include 
all state departments, but there is no provision therein made, whereby work may 
be done strictly under force account. However, under sections 2328 and 2329 G. C., 
in said act, the department is authorized to give notice to the contractor to push 
the work along more speedily than he has been doing up to any particular time, 
and if the contractor fails to heed the notice within fifteen days, the department 
may employ upon the work additional force or supply the special materials or such 
part of either as it deems proper. This is in a sense completing the work or 
assisting in the completion of the same by force account. 

Of course it must be remembered that the act above noted relates to those con
tracts which involve an expenditure of more than three thousand dollars, as is set 
out in section 2314 G. C., in said act. So that there is nothing in the act which 
provides for the manner of erecting or cons~ructing buildings or structures, or the 
purchase of material for the same when the cost is less than three thousand dol
lars. Undoubtedly in such cases the board or other authority in charge of said 
matters might do the work under force account, if they felt it to be for the best 
interests of the public, unless it is otherwise provided by law. 

Your fourth question reads as follows: 

" ( 4) Please define the legal meaning of the term 'force account.'" 

There is no definition of the term "force account" set out in the General Code. 
\Vhen we come to examine the dictionaries we also find that there is no definition 
given to this phrase, and the decisions of our courts rarely contain any definition 
or discussion as to this term. So that one has but little precedent or guide in the 
matter of legally defining this term. 

In Hottel v. Poudre, etc., Co., 41 Colo. 370, the court on p. 378, in the opinion, 
used the following language, in referring to said term: 

"It was done under what the parties called force account. That is, 
compensation therefor was not in accordance with the prices specified in 
the contract, but Temple & Company hired men and teams to do the work 
by the day and paid therefor on the basis of time they were employed." 

This possibly gives the correct idea of the term "force account." In doing 
the work under force account, the department having authority to perform the 
work, instead of entering into a contract with some certain party to do said work, 
itself takes charge of the work, employs men with teams, purchases material and 
oversees the men performing the work, and pays for the same on the basis of the 
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length of time they are engaged in said work. It is my opm10n that no contract 
involving the work as a whole enters into the performance of the same under forCI" 
account. 

Your fifth question reads as follows: 

"(5) Is there legal authority for letting a contract on the basis of the 
entire cost thereof plus a certain percentage of such cost as a consider
ation, and if so would such contract legally be termed as a force account?" 

The answer to this question depends altogether upon the wording of the statute 
which relates to improvements or constructions of any kind. There are some sec
tions in the General Code which give such broad authority that the department 
having charge of the matter would have authority to enter into such a contract. 
For example, section 1209 G. C. (107 0. L. 126) provides in part as follows: 

"* * * the state highway commissioner shall have full power and 
authority to enter upon and complete said improvement either by contract, 
force account or in such manner as he may deem for the best interest of 
the public. * * *" 

The latter part of this quoted matter is possibly broad enough to enable the 
state highway commissioner to enter into a contract such as you suggest. What 
you have in mind, as I view it, is this, would the· department, officer or board have 
power to enter into such a contract as you suggest, in those cases in which the 
department, officer or board is given authority to do the work under force account? 
From the definition I have given you of the term force account, it is my opinion 
that the authority given to perform work under force account would not include 
the authority to enter into such a contract as that which you suggest in your fifth 
question. As stated, in answer to your fourth question, the term force account 
does not involve the idea of a contract, but on the other hand the particular work 
is done under the direct supervision and oversight of the uepartment, officer or 
board. This probably covers your fifth question, if I understand what you have 
in mind. 

12-Yol. III-A. G. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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858. 

COLLATERAL INHERITANCE TAX-HOW ASSESSED AND COLLECTED 
IN FOLLOWING CASE-TESTATOR DEVISED HIS FARM TO COL
LATERAL RELATIVE FOR LIFE, DIRECTING HIS EXECUTOR TO 
SELL FAR~I AFTER SAID RELATIVE'S DEATH AND FRmi PRO
CEEDS TO PAY $10,000 TO A FOREIGN EDUCATIONAL INSTITUTION 
AN"D DIVIDE RE1IAINDER SHARE AND SHARE ALIKE "WITH 1\IY 
LAWFUL HEIRS." 

A testator devised his farm to a collateral relative for life directing lzis executor 
to .sell the farm after said relative's death and /roll~ the proceeds to pay $10,{)()()t 
to a foreign educationai institution and divide the remainder share and share alike 
"with my lawful heirs." 

As to the assessment and collection of inheritance taxes on the estates created 
by the above items, HELD: 

1. The value of the life estate should be determined by analogy according to 
the rule prescribed by section 5333 of the General Code. 

2. The interest of the foreign educational institution is to be treated as a spe
cific legacy charged on the remainder. H cnce, it is to be valued as of tlze date of 
the death of the testator at its present worth determined by the expectancy of life 
of the life tenant, unless such present worth' should exceed the value of the. re
mainder after the life estate, determined according to the analogy of section 5333 
G. C., in which event the value of said interest is the value of said remainder. 

If upon interpretation of the will the interests of the "lawful heirs" be regarded 
as vested, they are to be valued at the difference, if any, between the present worth 
of $10,000 and the value of the remainder after the life estate, divided into such parts 
as the number of vested interests dictates; if, however, such interests are contin
gent, then the probate judge before whom the matter is pending should not fix any 
value for them as of the death of tlze testator, but the value of the remainder after 
the life estate is to be used only for the purpose of showing wheth'er or not the 
legacy to the educational i1zstitution is to be valued at the full amount of its present 
worth. In such event the valuation of the interests of said "lawful heirs" should 
be postponed until those ilzterests vest. 

The lien of the state for the tax attaches on account of interests whether vested 
or contingent. The tax on the interest of the college is due at the death of the 
testator and if not paid within one year interest at the ra,fe of eight per cent is 
chargeable thereon; whether or not the taxes on the interests of the "lawful heirs" 
are due at the death of the testator depends ttpon whether or not they are vested; 
if the:y are contingent the tax is not due until the:y ves't. If the taxes are not sooner 
paid the exemtor or administrator with the will a1111e.'red must pay them before 
paying the specific legacy to the college or pa:;,ing any part of the net proceeds to 
the "lawful heirs" out of the funds in his possession re1izaining after the sale of 
the real estate. 

CoLUMBus, Omo, December 13, 1917. 

HoN. LEWIS F. HALE, Prosecuting Attorney, Bellefontaine, Ohio. 

DEAR STR :-Your letter of December 4th received here December 6th. I should 
have been glad to have answered so that you would have had my reply on the 7th, 
but this would of course have been impossible. Some of the questions submitted 
by you have required careful consideration and I hasten to give you my reply at 
the earliest possible moment. 
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In your letter you enclose copy of the will of B. G. and request my opinion upon 
several questions relating to the collateral inheritance taxes due upon legacies 
therein, as follows: 

"1. After finding tax due from the life tenant, there is a remainder, on 
which tax is due. When should tax on remainder be paid and how is it 
to be determined? 

"2. Ten thousand dollars goes to a foreign institution after the death 
of life tenant. When is tax due on this and if due now is penalty attached? 

"3. The remainder of proceeds arising from sale of this farm will go 
to legal heirs all of whom are collateral, and no person can now tell how 
many there will be nor what amounts each will receive. \Vhen is tax due 
on legacies to these legal heirs? Is it a lien on the farm? Will penalty 
attach? 

"4. In case life tenant pays the tax on life estate, and dies within 
next few months, then after paying the ten thousand dollars to the foreign 
institution in place of remainder being $5,000 for legal heirs, it would be 

"$10,000. 
"How shall we arrive at the amount of tax due? How shall we pro

ceed to collect it? From whom and from what fund shall it be paid?" 

These questions all have relation, I take it, to the tenth and eleventh items of 
the will, which are as follows: 

"Item 10. All my real estate conststmg of about 200 acres in survey 
No. 9988 in Richland township, Logan county, Ohio, I give and devise to 
my brother A. F. G. for and during his natural life time, and at his death 
said land shall be sold by my executor in a body or in pieces, at such price 
and on such terms as he may think will be disposing of it to the best ad
vantage; and the proceeds of said sale, after deducting all expenses and 
$1,000 compensation to be paid to my executor in full for all of his claims 
for his services as such executor, and $10,000 to the trustees of Cooper col
lege located at Sterling, Rice county, Kansas, to be made a part of the en
dowment fund of said Cooper college. 

"Item 11. Any residue to be divided with my lawful heirs share and 
share alike." 

The questions themselves are inter-related and it will be more convenient, I 
think, to consider and discuss them as a whole than to take them up one at a time. 

Evidently you have construed these somewhat ambiguous paragraphs as mean
ing that after the death of the brother, who has a life estate in the farm, the real 
estate should be sold and ten thousand dollars of the proceeds paid into the en
dowment fund of Cooper college, and the remainder of said proceeds, less one 
thousand dollars and expenses, be "divided with my lawful heirs share and share 
alike," i. e., among the lawful heirs of the testator, share and share alike. 

I think this interpretation is proper. 
Though the land is to be sold at the expiration of the life estate therein and 

the proceeds divided, generally speaking, between the college and the heirs, the fact 
that it is to be converted into cash does not change the character of the ultimate 
estates which will be treated for the purposes of the inheritance tax law just as if 
they were remainders in specified interests }n the land itself. The general rule is 
stated in Blakemore & Bancroft on Inheritance Taxes as follows: 
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"It is the general rule in this country that the doctrine of equitable 
conversion cannot be invoked to affect the imposition of the inheritance tax 
so * * * an absolute direction to sell real estate will not transform 
it to personal property for the purposes of the tax." 

Citing: 
Connell v. Crosby, 210 Ill. 380; 
McCurdy v. McCurdy, 197 Mass. 248; 
In re Curtis, 142 N. Y. 219; 
In re Dows, 167 N. Y. 227; 
Orr v. Gillman, 183 U. S. 278. 

In other words, the interest of the "lawful heirs" is to be treated, for the 
purpose of the tax, as if it were a remainder in the land, on which, however, the 
executor's compensation, the expenses and the bequest to the college are charged. 

The interest of the college may be described as a legacy payable out of the 
remainder after the life estate and therefore not to take effect in possession and 
enjoyment until that time. Nevertheless, this interest is clearly vested. It depends 
upon no contingency whatsoever, except a contingency that may effect its value. 
An extreme view of the case might be taken which would make the estate con
tingent in that it would never exist if the proceeds of the sale should be less that 
one thousand dollars plus expenses. However, you state that the farm is appraised 
at $21,350.00. The better view seems to me to be that the interest is regarded as 
vested and taxable at the present time. .The problem is, however, as to how to 
arrive at its value. It has been previously held by this department that remainders, 
after taxable life interests, are to be valued according to the analogy of the rule 
suggested by section 5333 of the General Code for the appraisement of taxable 
remainders following exempt life estates. This rule is that "the value of the prior 
estate shall be appraised, * * * and deducted, together with the sum of five 
hundred dollars, from the appraised value of such property." 

In other words, where the estate is vested the rule is not to take the present 
worth of its value computed on the expectancy of life of the taker of the life estate, 
but rather to tax it on its entire value after subtracting that of the life estate. 

Of course, in the case of a long expectancy of life it might well happen that 
the value of the life estate, computed according to the so-called actuaries' com
bined experience tables and five per cent compound interest, would consume by 
far the greater part of the value of the whole and leave the remainder subject to a 
comparatively small tax by virtue of section 5333 of the General Code. 

In the case submitted by you the strict application of the rule of section 5333 
would produce another peculiar result, for if the estate of the college is to be 
treated as vested, in accordance with the suggestion above outlined, and if it will 
at all events be ten thousand dollars; and if in addition the expectancy of life 
of the brother should prove to be large, then the application of the rule of section 
5333 to the case might well result in placing such a value upon the life estate so 
created as to leave a theoretical value for the entire remainder of less than ten 
thousand dollars, in tlie event that the value of the interest of the college be placed 
at ten thousand dollars, that is fixed without any dimunition, there will be nothing 
at all left to represent the interest of the "lawful heirs" whether their estate be 
regarded as vested or contingent. Obviously, therefore, the method above outlined 
should not be applied. 

The only alternative which occurs to me is to apply the rule of section 5333 
to obtain the value of the entire farm as it will be at the death of the brother. This 
would be obtained by subtracting from the appraised value of the farm as now 
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found the value of the life estate, then from the remainder so ascertained I would 
suggest a subtraction, not of the entire sum of ten thousand dollars, but of the 
present worth of that sum payable at the end of the brother's expectancy of life 
computed at five per cent. compound interest. The remainder would represent the 
aggregate value of the estates of the "lawful heirs." This method would give 
effect to the conclusion that the legacy to the college is to be treated as a money 
legacy at a theoretical future date and a charge upon future interests, but the in
terest in which is now vested. 

In the short time during which I have had your question under consideration 
I have found no precedents for a case of exactly this kind. On the wbole, how
ever, I am satisfied that no better method could be devised for the assessment of 
the taxes than that which I have outlined. 

Repeating, that method is as follows: 

From the entire value of the farm as now appraised deduct the appraised value 
of the life estate, which is not in question. The remainder represents the value 
of the entire remainder in the farm. To get the value of the interest of the col
lege, take the present worth of the sum of ten thousand dollars payable at the end 
of the expectancy of life of the taker of the life estate, using five per cent interest. 
If this sum is greater than the entire remainder, then the amount of the entire re
mainder is to be regarded as the value of the interest of the college and the interest 
of the "lawful heirs" is reduced to nothing. If, however, the present worth of 
ten thousand dollars, payable at the end of the expectancy of life of the brother 
is less than the value of the entire remainder as ascertained in accordance with 
the rule analogous to that of section 5333 of the General Code, then the difference 
over and above the sum of five hundred dollars for each taker represents the ag
gregate value of the legacies of the "lawful heirs." 

This leaves but one question in the case so far as computing the tax is con
cerned, and that is the question suggested by your third inquiry. The answer to 
this question depends upon whether or not the estates of the "lawful heirs" are 
vested or contingent. If these remainders are vested as of the death of -the testa
tor, then the five hundred dollars exemption is to be deducted from each vested 
remainder; but if they are contingent then there is no possible way to assess the 
tax as to this portion of the estate until the contingency happens. 

vVhether the interests are vested or contingent depends upon the interpretation 
of the will. If the will be construed as meaning that those who are the lawful 
heirs of the testator, that is, those who sustain that relation to him as of the 
date of his death, are to enjoy the benefits of the division of the residuary estate 
after the death of his brother, so that if they themselves are not then in life, their 
heirs are to receive, per stirpes, then the several estates are vested and can be now 
appraised. If, however, the meaning of the testator was that the residuary estate 
should be divided share and share alike, i. e., per capita among those persons, in 
life at the death of his brother, who then sustained to him (the testator) the relation 
of heirs, it is manifest that the amount which will pass to each will depend upon a 
contingency, viz., the number of such persons who happen to be in being at the 
death of the brother. If such is the interpretation of the will, then it is my opinion, 
following numerous holdings of this department, that the tax upon that part of 
the estate, if any, representing the aggregate interests of the "lawful heirs" cannot 
now be determined and of course is not now payable. 

The tax on the estate to be taken by the college is payable now, however, as 
this estate depends upon no contingency whatsoever; was clue as of the death of 
the testator, and if the period of time referred to in section 5335 has elapsed, in-
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terest at the rate of eight per cent should be charged and collected thereon. The 
statutes authorize no further "penalty" therefor. If, however, the period of one 
year referred to in said section has not elapsed, then under favor of the same sec
tion a discount of one per cent per month may be allowed on the amount of taxes 
payable by the college. 

In my opinion the state has a lien though the amount thereof is undetermined 
and though the tax itself is subject to be defeated, upon the farm, not only for 
the payment of the tax due from the life tenant on account of his interest and 
that due from the college on account of its interest, but also that to become due 
from the "lawful heirs" on their separate interests, even if they are to be regarded 
as contingent. 

As to the collection of the deferred taxes (if the interests of the "lawful heirs" 
be regarded as contingent) the following machinery provided by the statute seems 
to be available : 

"Sec. 5336. An administrator, executor, or trustee, having in charge, 
or trust, property subject to such law, shall deduct the tax therefrom, or 
collect the tax thereon from the legatee or person entitled to the property. 
He shall not deliver any specific legacy or property subject to such tax 
.to any person until he has collected the tax thereon. 

Sec. 5337. \Vhen a legacy sub!ect to such tax is charged upon or 
payable out of real estate, the heir or devisee, before paying it, shall deduct 
the tax therefrom and pay it to the executor, administrator, or trustee, 
and the tax shall remain a charge upon the real estate until it is paid. Pay
ment thereof shall be enforced by the executor, administrator, or trustee, 
in like manner as the payment of the legacy itself could be enforced." 

It would be the duty of the executor, under section 5336, not to pay over to 
the "lawful heirs" their several legacies after the death of the brother until he 
bad collected the tax thereon, and .under section 5337 it would become his duty, in 
paying the legacy payable out of the land to be sold at the death of the brother, to 
deduct the tax therefrom. The amount of the tax as then to be ascertained would 
in my opinion not be foreclosed by the appraisement already had. The probate 
court in the present proceeding should decline to fix a value upon that part of the 
estate. This in my judgment will prevent his present determination from having 
the effect of settling and determining the value of the remainder. There is no 
precedent in Ohio which would justify me in holding positively that there will be 
power to order an additional appraisement upon the complaint of the prosecuting 
attorney or the executor when the time comes to settle the estate. This question 
involves an interpretation of section 5343 of the General Code, which provides for 
an appraisement. \Vhether more than one appraisement can be held under this 
section for one universal estate where different singular successions in the nature 
of the case would have to be appraised at different times is not clear. I do not feel 
like expressing any very positive opinion upon the question, but will suggest that 
it would be advisable for the prosecuting attorney, then in office, to raise the ques
tion, if the executor does not do so, by petition for a supplementary appraisement 
at that time. 

\Vhere the statutes expressly provide for a supplementary appraisement in 
case of postponed interests, it has been held that the value of the interests then 
vesting as of the date on which they actually do vest is the criterion. 

In my opinion the eight per cent interest referred to in section 5335 of the 
General Code is not chargeable in the event that the assessment and collection of 
the tax is necessarily postponed. 
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Answering your questions, then, in the order in which they are submitted, beg 
to state that: 

(I) Your first question is a general question which is not susceptible of 
direct answer. 

(2) The tax is due on the interest of the college at the death of the testat0r. 
The value of this interest is to be appraised at its present worth, unless that present 
worth exceeds the remainder arrived at by deducting from the appraised value of 
the whole estate the value of the life estate plus the present worth of one thousand 
dollars and expenses. X o penalty in the strict sense is chargeable on account of 
delinquencies in the payment of collateral inheritance taxes. If such taxes due 
at the death of the testator are not paid for one year thereafter they will bear 
interest at the rate of eight per cent from and after the expiration of said year. 
If they are paid before the end of such year, a discount of one per cent a month is 
allowable. 

(3) The answer to your third question depends upon whether the will is 
construed as creating in the "lawful heirs" vested or contingent interests, i. e., 
whether the persons who take under the will are now ascertainable so that at the 
death of the brother they, or their representatives claiming through them, will re
ceive the fund. If so, the tax is now due and their interests are subject to val
uation in the manner above described. If not, the tax is not due, the eight per 
cent will not begin to run at the end of one year from and after the death of the 
testator and the whole process of assessment will have to be postponed. In either 
event, howeve.r, in my opinion the lien of the tax attaches to the farm on account 
of these interests, though the amount thereof is undetermined. 

( 4) In the event that the will is interpreted as creating contingent or un
ascertainable interests in the "lawful heirs," i. e., in the event that the identify of 
such "lawful heirs" cannot be ascertained until the death of the brother, then the 
value of their several estates or interests for the purpose of the collateral inher
itance tax cannot be now ascertained but must be postponed until the contingency 
which determines their number and identity has occurred. At the present time, 
then, the probate judge should not assume to fix the value of these interests if he 
regards them as contingent. 

Leaving the question of the power of the probate judge in office at the time 
of the death of the brother to determine the value and complete the assessment 
open, and assuming the collectibility of these taxes upon the hypothesis that the 
interests taxable are contingent, the taxes themselves would have to be paid by 
the executor, or the administrator with the will annexed, as the case might be, from 
the fund produced by the sale of the real estate in accordance with the terms of 
the will before paying any part of said fund to any of the "lawful heirs." 

Very truly yours, 
JOSEPH l\fcGHEE, 

/1 tfonzey-Gcneral. 
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859. 

LEASE-FOR FIVE YEARS MADE TO THE STATE-VALIDITY. 

A lease of lands made to the state of Ohio for a period of five years, rentals 
payable annually, is not a valid al'd binding lease unless the obligatio" 1tPon the 
part of the state to pay rentals is made subject to the general assembly's making 
appropriation every two years to take care of the rentals. 

CoLUMBUS, OHio, December 14 ,191J. 

Board of Agriculture of Ohio, Columbus, Ohio. 

Attention Mr. N. E. Shaw, Secretary. 

GENTLDfEN :-I have your communication of recent date in which you enclose a 
lease, in duplicate, of certain lands located in Pike county, Ohio, to the state, in 
which \Villiam B. Lee and Mary W. Lee are grantors, and you ask my approval 
of the same. 

Generally speaking, I might say that the form of the lease is correct and the 
matters therein contained are fully and legally set out. However, there is one pro
vision of the lease to which I desire to call your attention, viz., that the lease is 
made to cover a period of five years from the date of the same. I will not go into 
the matter fully, but will call your attention to the case of The State v. Medbery 
et al., 7 0. S. 522. The matter before the court in that case involved contracts 
which were to run for a period of five years. The court on p. 540 say: 

"These contracts run for five years. 
when these contracts were made, provided 
priations to meet the gross amount." 

The general assembly existing 
no revenue and made no appro-

That statement applies to the leases presented to me for approval. The court 
on p. 531 used the following language: 

"The question before us is, whether a contract binding the state to pay 
specific sums of money at a future period, without revenue provided or 
appropriations made to meet it, is such a contingent liability as may be en
tered into under this financial system, and the provisions of the constitution 
relating to debts?" 

\Vithout going into the case any further, the court held that the contracts were 
not binding upon the state for the reason that no appropriation had been made to 
meet the gross liability of the state set out in the contracts, and that the contracts 
could not bind the general assemblies which would meet from time to time and 
thus compel them to make appropriations to meet the specific amounts becoming 
due under the contracts from year to year. 

I am not unmindful of the fact that the last general assembly appropriated 
moneys which might be used for this purpose. The specific provision is found in 
section 1423 G. C. (107 0. L. 488) and reads as follows: 

"* * * which (license fees) shall be paid into the state treasury to 
the credit of a fund which is hereby appropriated for the use of the sec
retary in the preservation and protection of birds, game birds, game ani
mals and fish. * * *" 
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This appropriation is made for the preservation and protection of fish, among 
other things. The question is whether these two terms are broad enough to in
clude propagation of fish. Even admitting they are broad enough to include the 
proposition which you have in mind in the leasing of the lands, yet the appropria
tion therein made could not be for a longer period than two years from the taking 
effect of the act of which section 1423 G. C. is a part, for the reason that the 
constitution limits appropriations of any general assembly to a period of two years. 
However, it is my opinion that the words "preservation and protection of * * * 
fish," as used in said section, are not broad enough to include the propagation of 
fish. 

From all the above it is quite evident that the contract of lease which you have 
entered into does not comply with the principles of law set forth in State v. ~Jed
bery, et a!., supra. 

However, I am of the opinion that under later decisions of our supreme court 
the lease submitted, in so far as it is defective, could be cured by the insertion 
of a clause somewhat as follows: 

"It is agreed and understood by and between the parties to this lease 
that the lessee is not bound under and by virtue of the terms of the same, 
relative to the payment of the rentals thereunder, excepting in so far as 
and to the extent that the legislature from time to time shall make specific 
appropriations for the payment of said rentals herein set out." 

If the lessors see fit to permit such a provision to be inserted in the lease, it is 
my opinion the same would conform to the constitution and the decisions of our 
courts. To be sure, I am not at all passing on the question of the two hundred 
and seventy-five dollars which is now due under and by virtue of a verbal lease, 
but simply upon the validity of the written lease which dates from December 1, 1917. 

In passing I might also suggest that the legislature appropriated for fish prop
agation and distribution the sum of twenty-five thousand dollars. While, as said 
before, I do not believe that the matter you have in mind would be along the line 
of propagation and distribution of fish, yet under section 4 of the appropriation act 
(107 0. L. 350). the controlling board might make provision for your taking care 
of the rental under the contract, either for a period of one year, or five years if 
the gross amount is paid in advance, under the following provision : 

"* * * Said board may authorize the expenditure of monies appro
priated in sections 2 and 3 of this act within the purpose for which the 
appropriation is made, whether included in the detailed purposes for which 
such appropriations are distributed by 'items' in said section, or not. 
* * *" 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge~teral. 
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860. 

SUPERVISOR OF PUBLIC PRI~TING-WITHIN" PROVISIONS OF STATE 
PURCHASING AGENT ACT. 

The supervisor of public printing comes <uithin provisions of state purchasing 
agent act (107 0. L. 422). 

CoLUMBUS, OHIO, December 14, 1917. 

HoN. Vv. A. EYLAR, Supervisor of Public Printing, Columbus, Ohio. 

DEAR Sm:-You have submitted to this department the following request for 
opinion: 

"After reading the law creating the purchasing department, 107 0. L. 
422, we are not certain whether the department of public printing comes 
under its provisions or not. 

We would be pleased to have an opinion from your department 
covering this point at your earliest convenience." 

The law creating the state purchasing department IS found in 107 0. L. 422. 
Section 196-4 G. C., being section 4 of the act, provides, in the last sentence 
thereof, as follows : 

"Nor shall this act apply to or affect the educational institutions of 
the state or the commissioners of public printing." 

Unless, therefore, your department can be considered as within the purview 
of the term "commissioners of public printing" such department would be within 
the purview of the state purchasing department. 

The department of public printing specified by you is undoubtedly the depart
ment over which you have control as supervisor of public printing. The com
missioners of public printing are the secretary of state, auditor of state and attor
ney-general. An examination of sections 745 to 787 G. C. inclusive, and sections 
163 to 170 G. C. inclusive, shows that your department is in no sense under the 
jurisdiction of the commissioners of public printing. It is true that in the purchase 
of paper for state uses, under section 163 et seq. you, together with the commission
ers of public printing, ascertain and fix the amount and grade of paper necessary, and 
that under the provisions of section 751 G. C. the supervisor of public printing is re
quired to cause duplicate bills to be made of property purchased and file one with the 
secretary of state for the use of the commissioners of public printing. However, 
there is nothing in the language of the sections of the General Code to which my 
attention has been directed that in any way connects the supervisor of public 
printing with the commissioners of public printing in such manner as to bring your 
department within the exception contained in section 196-4, hereinbefore referred 
to. 

I am therefore of the opinion that your department does come within the law 
creating the state purchasing department. 

Of course, the paper that is furnished by the state to state contractors, who 
hold contracts for state printing, under the provisions of section 755 et seq., does 
not come within the provisions of the state purchasing act for the reason that such 
paper when purchased is delivered to the secretary of state, who in turn, under the 
provisions of section 752, delivers the same to you, to be in turn delivered to the 
various contractors as provided in section 764 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11eral. 
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861. 

DOG LAWS - COXSTITUTIOXALITY- DEPUTY SHERIFF- APPOIXT
l\IEXT-COl\DIISSIONERS l\IUST PROVIDE FUXDS TO PAY SAID 
OFFICER-HUl\IAXE OFFICER-JURISDICTIO:t\. 

1. The provisions of the act of il1arch 27, 1917, requiring the county commis
sioners to pro'l-ide for the appointment of a deputy sheriff to enforce the dog laws 
is a requirement upon the commissioners to provide means for the sheriff to pay, 
for the services of such deputy as may be necessary to enforce the law, and does 
not change the manner of the selection of the deputy sheriffs. 

2. The said act is not unconstitutional. 
3. It i.s mandatory upon the county commissionerS' to provide the funds f()l 

comply u-ith the requirements of the act. 
4. A humane officer emploJed by a society for the prevention of cruelty to 

animals may not as such perform the duties of such depuiJ, the statutes only per
mitting such society to provide the necessary dog pound and dispose of the dogs not 
properly registered. The statute makes 110 change in the, 11zanner of apportioning 
funds of the comzty, but the necessary mone}' for carrying the provisious of the law 
into effect are to be paid out in the sa111e manner as has been heretofore done i11 
like cases. 

CoLUMBUs, OHio, December 15, 1917. 

HoN. PERRY SMITH, Prosewting Attorney, Zanes-uille. Ohio. 

DEAR• SrR :-November 23, 1917, you sent the following communication to this 
department :-

"I would like to have you interpret house bill Xo. 4 t9 amend section 
5652 of the General Code, and especially I would like you to interpret 
section 5652-8 and answer what this means. 

'County commissioners shall provide for the employment of deputy 
sheriffs necessary to enforce the provision of this act.' 

1. Is the law as amended constitutional? 
2. Is it mandatory upon the county commissioners to provide money 

to comply with this amendment? 
3. If there is a society for the prevention of cruelty to children and 

animals organization, etc., can the county commissioners appoint a humane 
officer to perform the duties of dog catcher under this law? 

If there is any money in the treasury how can the county commis
sioners appropriate sufficient money under this section?" 

The statute which is the subject of your inquiry is the act of ::\larch 21, 
1917 (107 0. L. 534), and is an amendment of section 5652 General Code and 
is supplemental thereto, consisting of fifteen sections, followed by amendment 
of a number of other sections upon the subject of animals. 

Section 5652 provides for a registration of dogs and a fee therefor, taking 
the place of the dog tax; and sub-section 1 provides a like registration and fee 
for the owner of a kennel of dogs in addition to the fee upon each individual 
unless the same be confined in the kennel; subsection 3 provides for a certificate 
of registration and a record thereof; section 4 provides for a tag to be worn by 
the dog; section 6 requires each dog to wear a tag and provides for his imo 
pounding, sale or destruction if he does not. Section 7, among other things, enacts 
that in a proceeding therein provided the sheriff of the county shall seize and 
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impound dogs with respect to which the statute is not complied with. Section 8, 
from which you partly quote, after the language quoted by you, requires the com
missioners to 

"provide a suitable place for impounding dogs, and make proper provision 
for feeding and caring for the same, and shall also provide humane 
devices and methods for destroying dogs. Provided, however, that in any 
county in which there is a society for the prevention of cruelty to chil
dren and animals, incorporated and organized as provided by law, and 
having one or more agents appointed in pursuance of law, and main
taining an animal shelter suitable for a dog pound and devices for hu
manely destroying dogs, county commissioners shall not be required to 
furnish a dog pound, but the sheriff shall deliver all dogs seized by him to such 
society for the prevention of cruelty to animals and children at its animal 
shelter, there to be dealt with in accordance to law, and the county com
missioners shall provide for ·the payment of reasonable compensation to 
such society for its services so performed out of the county general fund." 

This seems as far as it is necessary to quote the act in reference to the 
questions asked by you. The beginning of your inquiry is as to the meaning of 
the phrase quoted by you, which is the first part of sub-section 8 of the act. You 
do not state in what respect the meaning appears uncertain to you nor direct 
attention to any particular ambiguity, or difficulty of application of the language. 
The question arising in your mind is probably the meaning of the word "provide," 
and it is sufficient in this connection to say that "provide" does not mean 
"appoint." 

The whole provision with reference to the sheriff and his duties means the 
sheriff himself, and requires him to seize and impound dogs, to give notice and 
to do all acts necessary to effect the purpose of the law. Therefore, the require
ment that the commissioners shall provide him with deputies would necessarily 
mean that they should provide him with the means of employing such additional 
deputies as might be rendered necessary by the provisions of these new duties. 
The sheriff himself selects his deputies. 

Section 2830 provides that he may appoint one or more such deputies, in 
writing, requires the approval of the written appointment by a judge of the court 
of common pleas to be endorsed thereon, and that it should be filed with the 
clerk and entered on the journal of the court. There is nothing to indicate that 
the requirement upon the commissioners to provide deputies necessary to carry out 
the provisions of this act means anything other than deputies in their ordinary 
character that the sheriff has for the performance of his general duties. 

Some question might arise under section 2980-1 as to whether the limitation 
of 30 per cent, etc., of the amount of fees collected by the office would still apply 
or whether the amount rendered necessary by complying with this act would be in 
addition thereto. It will be time enough to meet that question when it is presented, 
and the foregoing seems to be sufficient to answer your inquiry as to the meaning 
of the sentence quoted in the inquiry, at least until some further practical ques
tion as to such meaning presents it. 

In addition to the above you make three other inquiries : 
"1. Is the law as amended constitutional?" 

This department held in opinion No. 612, rendered to the tax commtss!On of 
Ohio, September 14, 1917, that the act is not unconstitutional as being in violation 
of article XII, section 2, being the so-called "uniform rule" provision, and that 
the imposition of this registration fee is rather an exercise of the police power 



ATTOR::-o"'EY -GE~"'ERAL. 2349 

of the state. You do not indicate in what respect you are doubtful of its con
stitutionality and the question is not apparent in any other respect. 

2. The duty imposed by this act upon the county commissioners to provide 
the means to carry it into effect is undoubtedly mandatory. 

3. Under the provisions above quoted with reference to a society for the 
prevention of cruelty to children and animals no power is given to appoint any 
officer of such humane society to carry out the provisions of this act, although 
it is not meant by this that the sheriff could not appoint him a deputy. The 
incorporation of such society is only provided for when the society has a dog 
pound and devices for humanely killing dogs, in which case the sheriff may farm 
out this duty to the society instead of the commissioners' supplying such pound 
and devices. 

You ask a further question as to the meaning of "appropriating money." 
There is nothing in the act indicating that the appropriation is to be made other
wise than in the usual manner. 

Sub-section 10 of the act provides for the collection of costs in prosecutions 
by the county treasurer, and section 12 makes them a part of the general fund. 
Section 13 makes the registration fee a special fee known as the "dog and kennel 
fund;" and section 5653 General Code as amended, and other sections amended in 
the act provide for the payment of claims for stock injures by dogs and authorize 
the county commissioners to appropriate funds to the society for the prevention 
of cruelty to animals, provided that any surplus left after the above purposes are 
accomplished shall be transferred to the county board of education at the direction 
of the county commissioners. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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862. 

PLEA OF GUlL TY-MA Y 1'\0T BE E~TERED ON BEHALF OF ONE 
CHARGED WITH AN OFFENSE, WHO FAILS TO APPEAR ACCORD

. lNG TO THE CONDITIONS OF HIS BO).;D. 

Where one, who is accused of an offense, has give11 bond for his aPPearaHce 
a11d absconds and fails to appear according to the conditions of his bond, no one 
may appear and enter a plea of guilty on his behalf in order to permit the judge, 
by giving him a nomi11al fine, to relieve his surety from the obligation of the bo11d. 

CoLuMBus, 0Hro, December 15, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your request for an opinion from this department, dated No
vember 14, 1917, is as follows: 

"'vVe respectfully request your written opmwn upon the following 
matter. We are referring, you to section 13508 et seq. G. C.: 

0 

QUESTION: 

A recognizance is given for the appearance of the accused in court 
upon a certain day. The accused failed to appear. Is there any authority 
of law which will permit the judge of a police or municipal court to allow 
the bondsmen of the accused or attorney for the accused, or any other 
person other than the accused to come into court, plead guilty and then 
such judge give a nominal fine and cost, thereby doing away with the 
recognizance?" 

The answer to the above question is "NO." 

It is too plain to require any discussion that the course above suggested cannot 
be taken. It would simply be a bald evasion of the law and an unwarranted 
release of the surety on the bond. A defendant in such case by absconding and 
concealing himself may create a strong inference that he is guilty, but in no sense 
can it be construed as a plea of guilty on his part or authority to anyone to 
enter a plea of guilty for him, if, indeed, he could under any circumstances ex
tend such authority or plead guilty otherwise than by doing so personally in open 
court. 

It is enacted in section 13676 General Code that a person indicted for a mis
demeanor may, upon request in writing, subscribed by him, be tried in his absence, 
and that no other person shall be tried unless personally present. This seems to 
leave no question whatever, as it is a perfectly plain enactment forbidding, except 
as therein set out, that any person be tried in his absence. If it be claimed that 
the plea of guilty is not a trial and therefore not within the meaning of this section 
the inherent impossibility of such plea by one who is not there disposes of the 
question. 

In addition to this, the supreme court has decided the exact question. See 
Truman v. Walton, 59 0. S. 517. The decision in this case is that the mayor 
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cannot proceed to trial, convict and sentence. It is equally apparent that he could 
not impose such sentence on a pretended plea of "not guilty" entered by someone 
other than the accused. 

863. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FIXAL RESOLUTIOXS FOR ROAD IMPROVEMENT IN 
SEXECA AXD VAN WERT COUNTIES. 

CoLUMBus, OHIO, December 15, 1917. 

RoN. CLr:-.ToN CowEN, State Highway Commissio11er, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of December 12, 1917, in which 
you enclose for my approval final resolutions on the following improvements: 

Seneca County-Sec. "A-1," Upper Sandusky-Tiffin road, I. C. H. No. 
266, Types "A," "B" and "C." 

Van Wert County-Sec. "C," Van Wert-Ft. Wayne road, T. C. H. 
No. 419. 

I have carefully examined said final resolutions, find the same correct in form 
and legal, and am therefore endorsing my approval thereon, in accordance with 
section 1218 G. C. 

864. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SOCIETY FOR PREVENTION OF CRUELTY TO ANIMALS-MUST HAVE 
APPROVAL OF BOARD OF STATE CHARITIES TO ARTICLES OF 
INCORPORATION-TO BE LEGALLY INCORPORATED-SEE OPIN
ION'S No. 773 AND 865. 

Under the decision of the circuit court of Cu:yahoga county it is necessary 
for a society for the prevention of cruelty to animals in that county to have the 
approval of the board of state charities to its articies of incorporation in orde1 
to be legally authorized as a corporation. 

CoLt:Mnt:s, OHIO, December 15, 1917. 

The Ohio Board of State Charities, Columbus, Ohio. 

GENTLEMEN:-Your communication of September 17, 1917, is as follows: 

"Our attention has been called to The Cleveland Animal Protective 
League, which we have reasons to believe is the successor to The Society 
for the Prevention of Cruelty to Animals, of Cleveland, which was ousted 
by the state of Ohio on relation of Timothy S. Hogan, attorney-general, 
by proceedings in the circuit court of Cuyahoga county, known as K o. 
5197. 
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The Cleveland Animal Protective League was first incorporated on 
June 9, 1917, by filing with the secretary of state a copy of the proceedings 
of the meeting of such league, as provided by section 10068 of the General 
Code. 

On June 29, 1917, an amended statement of purposes for such league 
was filed at the office of the secretary of state. Neither the original 
articles nor the amendments thereto were submitted to thr board of state 
charities as seems to be required by section 1352-2 of the General Code. 

We believe that because of section 10063 and other connected sections 
of the chapter specifically provide that any society or organization incor
porated in the manner set forth !n section 10068 has the right by virtue 
of the laws covering such corporations to receive and care for children. 
We, therefore, call this matter to your attention, and if it is deemed in 
order, we suggest that you take such steps for ouster proceedings as is 
customary in such matters. 

I am attaching hereto copies of records in the office of the secretary of 
state and also of the journal entry in case No. 5197 of the circuit court 
of Cuyahoga county." 

The answer to your inquiry seems of necessity to involve nothing further than 
an examination of the records of the case referred to by you, and of the final 
entry of which you enclose a copy. The petition in that case sought the ouster 
upon the exact ground now made by you-that the proposed articles of incor
poration, or rather the amendment thereto, was not submitted to your department 
and had not the proper certificate from you authorizing the secretary of state to 
record such amendment or issue the certificate therefor. 

The statute in question is now numbered 1352-2, but it is substantially and 
almost verbally the same as former section 1670, which was originally section 35 
of the act of April 20, 1908, 99 0. L. 201, which reads as follows: 

"No association whose objects embrace the care of dependent, neg
lected or delinquent children shall hereafter be incorporated unless the 
proposed articles of incorporation shall first have been submitted to the 
board of state charities, and the secretary of state shall not issue a 
certificate of incorporation unless there shall first be filed in his office the 
certificate of the secretary of the board of state charities that he has 
examined the said articles of incorporation, and, in his judgment, the 
incorporators are reputable and respectable persons, that the proposed 
work is needed and the incorporation of such association is desirable and 
for the public good. Amendments proposed to the articles of incorpora
tion of any such association shall be submitted in like manner to the 
board of state charities, and the secretary of state shall not record such 
amendment or issu~ his certificate therefor unless there shall first be filed 
in his office the certificate of the secretary of the board of state charities 
that he has examined the said amendment, that the association in question 
is, in his judgment, performing in good faith the work undertaken by it, 
and that the said amendment is, in his judgment, a proper one, and for 
the public good." 

No suggestion is made here as to the correct interpretation of this statute •as 
to whether or not it contemplates such society as the one in question, nor is the 
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;oundness of the decision cited questioned. It is enough to say that it is a bind
ing authority in this in-stance, and so, without discussion, you are answered that 
The Cleveland Animal Protective League, by reason of the facts stated by you 
and under the above decision, is not a lawfully organized corporation for the 
objects and purposes for which it purports to be orga~zed. 

In regard to your suggestion as to ouster proceedings, it would seem that 
at present such course is not necessary for the reason that if, as appears to be 
likely, this association is simply engaged in caring for unfortunate animals and 
conducting a home for them, there is no necessity for invoking the power of the 
law against it, as there are ample means whereby this department or the prose
cuting attorney of the county may prevent any unlawful expenditure of public 
money by them or for them. Very truly yours, 

865. 

JosEPH McGHEE, 
Attorney-General. 

SOCIETY FOR PREVENTION OF CRUELTY TO ANIMALS-MUST HAVE 
APPROVAL OF BOARD OF STATE CHARITIES TO ARTICLES OF 
INCORPORATION-TO BE LEGALLY INCORPRATED-SEE OPIN
IONS NOS. 773 AND 864. 

Under the decision of the circuit court of Cuyahoga county it is necessary for 
a society for the prevention of cruelty to animals in that county to have the approval 
of the board of state charities to its articles oi incorporation in order to be legally 
authorized as a corporation. 

COLUMBT:S, OHIO, December 15, 1917. 

RoN. SAMUEL DoERFLER, Prosecuting Attorney, Cleveland, Ohio. 

DEAR SIR:-Your inquiry of September 14, 1917, is as follows: 

"I have your valued communication of September 6, containing your 
opinion concerning the right of the county commissioners to contribute 
funds to The Cleveland Animal Protective League. Since the receipt of 
your opinion, I have been in conference with members of The Cleveland 
Humane Society, and I am told by them that The Cleveland Animal Pro
tective League at the time that it amended its charter did not receive the 
approval of the state board of charities. 

It seems that under section 1352-2 of the General Code, as recently 
amended, that an association whose object may embrace the care of de
pendent, neglected or delinquent children or the placing of such children 
in private homes, must receive the approval of the state board of charities 
before it can receive a charter from the secretary of state. 

I am enclosing a letter from The Cleveland Humane Society, giving 
its views on this question, together with a journal entry in a case decided 
by the circuit court, in a matter that appears to be quite similar. 

It is the contention of The Cleveland Animal Protective League that 
it does not come within the provisions of this statute for the reason that 



2354 OPINIONS 

its function as respects children is only to protect them from cruelty and 
abuse, and not to take care of them or provide homes for them. 

At the time I submitted to you my request for an opinion as to the 
right of The Clevelan@. Animal Protective League to receive a part of the 
sheep fund, I was not aware of this phase of the matter, and consequently 
did not include it in my letter to you. 

Kindly give me the views of your department on this question." 

In the first place attention is called to the former opinion rendered to you on 
November 10, 1917, No. 773, to correct an error not in the conclusion of the 
opinion but as to some of the reasoning leading up to it. 

It is there stated or assumed that it is necessary for this society to file articles 
of incorporation complying with the same statutory requirements as other general 
corporations do in compliance with section 8625. An examination of section 10068 
General Code seems to establish that this is not necessary. That section is as follows: 

"The secretary or clerk of the meeting must make a true record of 
the proceedings thereat, and certify and forward it to the secretary of 
state, who shall record it. This record shall contain the name by which 
such association is to be known, and from and after its filing, the directors 
and associates, and their successors will be invested with the powers, 
privileges, and immunities incident to incorporated companies. A copy of 
such record, duly certified by the secretary of state, shall be taken in all 
courts and places in this state, as evidence that such society is a duly or
ganized and incorporated body." 

This section gives an independent means for the incorporation of these 
societies somewhat different from the general provisions above referred to. 

The question as to the necessity of the approval of the Ohio board of state 
charities seems to be foreclosed by the decision in the case of State ex rei. Hogan, 
Attorney-General, v. The Society for the Prevention of Cruelty to Animals. An 
opinion upon this same subject is this day sent to the board of state charities, 
and in order to avoid repetition a copy thereof is herewith enclosed to you, in 
which it is found that by reason of the binding effect of this decision the corpora
tion is not properly organized and has no right to exercise its franchise. · If, not
withstanding this, it assumes privileges to which it is not entitled, and secures 
or seeks to receive public money, proper measures can be taken either to prevent 
its unlawful acts or to forfeit its alleged franchise. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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866. 

SCHOOL BUILDL\'GS-WHEX BUILDIXG COXDDIXED BY THE DE
PART:\IENT OF IXSPECTIO~, DIVISIOX OF WORKSHOPS, FAC
TORIES AXD PUBLIC BUILDIXGS-DfERGEXCY-HO\V LEVY 
MADE. 

Where two school buildi11gs have been C011dem11ed by the chief deputy, depart
mellt of i11spectio11, division of workshops, factories and public buildings, and the 
board of educatio11 determi11es to build a uew school building instead of the one 
condemned, a11d e11larges the other one, a11d money camwt be raised under sectioas 
7625, 7626, 7627, 7628 and 7629 G. C. because of the limitations of taxatio11, such 
an emergency exists as will permit the levy to be made 1111der section 5649-4 G. C. 

CoLuMnus, 0Hro, December 15, 1917. 

HoN. ::\lrLTON HAINES, Prosecuting Attomey, Marysville, Ohio. 

DEAR SIR:-You request my opinion on the following facts: 

"I enclose you printed circular issued by the board of education of 
Union township, Union county, Ohio, containing copies of letters received 
from Hon. Frank W. Miller, superintendent of public schools, also one 
from Hon. T. P. Kearns, chief deputy, department of inspection of the 
industrial commission of Ohio. Upon receipt of these letters the board 
proceeded to arrange for an election to determine whether an isstle of 
$65,000 worth of bonds should be issued for the purpose of building a 
new school building at Milford Center and enlarging the one located at 
Irwin in said township. 

The bond issue carried and new buildings were built or enlarged. 
\Vhile ~Tilford Center is an incorporated village, the schools of the village 
are under the control of the township board, and because of the great 
amount of indebtedness and the limitations of the tax rate, the school 
board is unable to secure sufficient funds to run their schools and are 
continually in debt, having to borrow money to pay the teaching force 
and their haulers. 

The question I would like for you to answer is as follows: Can 
this election, issuing of bonds be considered as an emergency, as provided 
under an act passed by the state legislature and found on page 527 of 
Vol. 103 0. L. ?" 

In the circular which you enclosed with your letter is copied a letter from 
Hon. T. P. Kearns, chief deputy, department of inspection, division of work
shops, factories and public buildings, industrial commission of Ohio, in which 
letter said inspector ordered the use of said school houses for their intended 
purposes prohibited. You also advised me orally that the board of education then 
ascertained that it was without sufficient funds which were applicable to the pur
pose of repairing or rebuilding such school houses or to construct a new school 
house for the proper accommodation of the schools of the district, and that it was 
not practicable to secure the funds for such purposes under sections 7625, 7626, 
7627, 7628 and 7629 because of the limits of taxation applicable to such school 
district, and that the board did, subject to the provisions of sections 7625, 7626 
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and 7627 submit the question of issuing $65,000 worth of bonds to the electors of 
the district, and that said election carried in favor of the issue of said bonds, and 
your question is, can this state of facts be considered an emergency? 

Section 7630-1 G. C. reads as follows: 

"If a school house is wholly or partly destroyed by fire or other 
casualty, or if the use of any school house, for its intended purpose is 
prohibited by any order of the chief inspector of workshops and fac
tories, and the board of education of the school district is without sufficient 
funds applicable to the purpose, with which to rebuild or repair such 
school house or to construct a new school house for the proper accommo
dation of the sch!?ols of the district, and it is not practicable to secure 
such funds under any of the six preceding sections because of the limits 
of taxation applicable to such school district, such board of education may, 
subject to the provisions of sections seventy-six hundred and twenty-six 
and seventy-six hundred and .twenty-seven, and upon the approval of the 
electors in the manner provided by sections seventy-six hundred and 
twenty-five and seventy-six hundred and twenty-six issue bonds for the 
amount required for such purpose. For the payment of the principal and 
interest on such bonds and on bonds heretofore issued for the purposes 
herein mentioned and to provide a sinking fund for their final redemption 
at maturity, such board of education shall annually levy a tax as provided 
by law." 

Your statement of facts seems to bring your case directly within the terms 
of the above quoted section, that is, you say that the chief de~uty in the depart
ment of inspection, division of workshops, factories and public buildings, pro
hibited by an order the use of the school buildings at ·Milford Center and at 
Irwin, and that the board of education then determined that it was without suffi
cient funds which were applicable to the purpose of re-building or repairing such 
school houses or to construct a new school house which would properly accom
modate the schools of the district, and that on account of the limits of taxation 
it was not practicable to secure sufficient funds under the six sections preceding 
section 7630-1, and that the board called an election as provided by sections 7625, 
7626 and 7627, at which election was submitted to the electors of the district the 
question of issuing $65,000 worth of bonds, which would be the amount required 
for the purpose of repairing, re-building or building a new school house for the 
proper accommodation of the schools of the district. Nothing it seems to me 
could come more squarely within the terms or provisions of said section, and we 
must therefore advise you that tlie same can be considered an emergency. 

It was held in Opinion No. 602, Annual Report of the Attorney-General for 
1913, volume 2, page 1715, that: 

"Where the industrial commission and its deputies in charge of the 
department of workshops, factories and public buildings condemn the use 
of a public school building for school purposes, the order must be com
plied with and an emergency is created. 

if bonds are issued by the board of education, with the approval of a 
majority of the electors at a special election, the tax levies necessary to 
carry these bonds may be made outside of the limitations of the Smith one 
per cent law. Such is the effect of the amendment of section 5649-4 G. C." 



ATTORNEY -GENERAL. 2357 

It was also held in Opinion Xo. 888, Annual Report of the Attorney-General, 
volume I, page 548, under date of April 24, 1914, that: 

"Where the inspector of workshops and factories prohibits the use of 
a school house ·until certain repairs are made, but the board of education 
decides to erect a new school building instead, and the electors vote for a 
$25,000 bond issue for the construction thereof, but cannot levy sufficient 
taxes to pay bonds and maintain school, there would be an emergency 
within the meaning of section 5649-4, General Code, and the necessary 
taxes for the retirement of bonds required for the purpose might be 
levied outside of all limitations of l~w." 

Following the above opinions, then, I advise you that where the chief deputy 
of the department of inspection, division of workshops, factories and pubhr 
buildings, prohibits the use of school houses for their intended purpose, and the 
board of education is without funds to re-build or repair same, or to build a 
new school house for the proper accommodation of the school youth, and that the 
funds for said purposes cannot be raised under the provisions of sections 7625, 
7626, 7627, 7628 and 7629 G. C., because of the limits of taxation applicable to such 
school district, then if under the provisions of secthns 7625, 7626 and 7627 G. C. 
oonds are sold, such an emergency exists as will permit the levy of taxes to pay 
the bonds and the interest thereon outside of any limitations oi the Smith one 
per cent law. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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867. 

PORTABLE STEA.'\i BOILERS-INDUSTRIAL COMMISSION-HAS NO AU
THORITY TO COMPEL INSPECTION WHEN USED IN CONSTRUCTION, 
ETC., OF STREETS-PUBLIC ROADS DEFINED. 

1. Under the provisions of section 1058-7 G. a., the Industrial commission 
has no authority to comrpel the inspection of portable steam boilers used in the 
construction of ana repair to the public streets of a municipality and rail
roads and bridges lying within a municipality. 

2. The words "public roads" as used in said section would include 
public streets lying within a municipality. 

CoLu~mus, OHio, December 15, 1917. 

The Industrial Commission of Ohio, Oolmnbus, Ohio. 

Attention Mr. Robert S. Hayes, Sec'y. 

GENTLEliiEN:-I have your communication of November 27, 1917, which 
reads as follows: 

"The enclosed copy of minutes from the record of the Industrial 
Commission of Ohio is explanatory. 

W;ill you please advise this department whether it has the right by 
general order to insist upon inspection of the portable steam boilers 
referred to, and further to construe the phrase 'public road?'" 

To this communication you attached copy of minutes containing the resolu
tion referred to by you. Your inquiry relates to section 1058(7 G. C., which 
reads as follows: 

"S.ec. 1058-7. All steam, boilers and their appurtenances, except 
boilers of railroad locomotives subject to inspection under federal laws, 
portable boilers ·used in pumping, heating, steaming and drilling, in the 
open field, for water, gas and oil, and portable boilers used for agri
cultural purposes, and in construction of and repairs to public roads, 
railroads and bridges, boilers on automobiles, . boilers of steam fire 
engines brought into the state for temporary use in times of emergency 
for the purpose of checking conflagations, boilers carrying pressure 
of less than fifteen pounds per square inch, which are equipped with 
safety devices approved by the board of boiler rules, and boilers under 
the jurisdiction of the United States, shall be thoroughly inspected, 
internally and externally, and under operating conditions at intervals 
of not more than one year, and shall not be operated at pressures in 
excess of the safe working pressure stated in the certificate of inspection 
hereinafter mentioned. And shall be equipped with such appliances to 
insure safety of operation as shall be prescribed by the board of boiler 
rules." 

In the resolution referred to, your commission has adopted a certain 
general order relative to the inspection of portable steam boilers, which order 
reads as follows: 
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"All portable steam boilers and their appurtenances within the 
limits of municipalities within the State of Ohio, except boilers of 
railroad locomotives subject to inspection under federal laws, boilers 
of automobiles, boilers of steam fire engines brought into the state 
for temporary use in times of emergency for the purpose of checking 
conflagations, boilers carrying pressure of less than fifteen pounds per 
square inch, which are equipped with safety devices approved by the 
Board of Boiler Rules, and boilers under the jurisdiction of the United 
States, shall be thoroughly inspected, internally and externally, and 
under operating conditions at intervals of not more than one year, 
and shall not be operated at pressures in excess of the safe working 
pressures stated in the certificate of inspection issued by the Industrial 
Commission of Ohio; and shall be equipped with such appliances to 
insure safety of operation as have been prescribed by the Board of 
Boiler Rules; all such boilers installed after January 1, 1915, must 
be Ohio Standard." 

We will first note the prOVlSlOns in section 1058·7 G. c. in reference to 
the inspection of steam boilers. They state that all steam boilers shall be 
inspected except: 

1. "Boilers of railroad locomotives subject to inspection under 
federal laws; 

2. Portable boilers used in pumping, heating, steaming, and drill
ing, in the open field, for ·water, gas and oil; 

3. Portable boilers used for agricultural purposes; 
4. And in construction of and repairs to public roads, railroads 

and bridges; 
5. Boilers on automobiles; 
6. Boilers of steam fire engines brought into the state for tempo

rary use; 
7. Boilers carrying pressure of less than fifteen pounds per square 

inch, which are equipped with safety devices; 
8. Boilers under the jurisdiction of the United States." 

We will now note the provisions of the resolution, relative to the inspection 
of boilers. This resolution provides that: 

"All portable steam boilers and their appurtenances within the 
limits of municipalities within the State of Ohio, except * • * 
(here the resolution, in almost the exact language of the statute, ex
cepts boilers enumerated in the statute which are above set out in 
classes 1, 5, 6, 7 and 8, in the analysis of section 1058·7 G. C.), shall 
be thoroughly inspected, internally and externally." 

But the boilers excepted in the statute and enumerated in classes 2, 3 
and 4 in the above analysis of said section, are not excepted in said resolution. 
Classes 2 and 3 enumerated in the statute above analyzed relate to portable 
boilers used in drilling for water, gas and oil, and also for agricultural pur- . 
poses. These seem to be involved in the particular question which you submit 
to me for consideration. Possibly it would not frequently occur that boilers 
would be used for drilling for water, gas and oil in the open field and for 
agricultural purposes, and yet be within a municipality, although this con-
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dition is possible, inasmuch as cultivated land is included within the limits of 
municipalities. 

This leaves for consideration class 4, above enumerated, wherein it is stated 
that portable boilers used in construction of and repairs to public roads, 
railroads and bridges are excepted from inspection, but nothing is stated as 
to the location of the public roads, railroads and bridges, whether in munici
palities or not. 

The resolution of the Industrial Commission provides that all portable steam 
boilers in municipalities must be examined, with certain exceptions, which 
exceptions do not include portable steam boilers used in construction of and 
repairs to public roads, railroads and bridges. In other words, said resolution 
virtually provides for the examination of portable steam boilers used within 
the limits of municipalities in the construction of and repairs to public roads, 
railroads and bridges; while the statute specifically exempts portable boilers 

·used in the construction of and repairs to public roads, railroads and bridges, 
making no distinction whatever as to whether the sam,e are used within or 
without municipalities. 

This raises the question as to whether the orders of the Industrial Com
mission are broader and more inclusive than the statute itself, on which the 
orders must be based. 

Do the streets of a municipality come within the term "public roads''? There 
is nothing in the original act, nor in the act as amended, to indicate what the 
legislature had in mind when using said words. Section 23 of the act (103 0. L. 
652). provides: 

"Whoever being the owner, or operator of any steam boiler, herein 
required, to be inspectea, • • • shall be fined • • • 

Section 23 afterwards become section 1058-28 G. C. 

From this section it is evident that no owner or operator is required to 
have boilers inspected unless the requirement is found in the act itself. 

Section 3 of the act (102 0. L. 494) gives the board of boiler rules, now the 
industrial commission, authority to make rules and regulations relative to 
certain matters connected with its duties, but there is no indication whatever 
that the legislature intended the rules should in any way extend the effect of 
the statute further than the statute itself provides. 

In order to ascertain the meaning of the words "public roads" as used 
in section 1058-7 G. C., we might refer to other acts of the legislature, where
in these words are used, but this is a dangerous course to pursue, in placing 
a construction upon a statute, and would afford but little evidence as to the 
intention of the legislature in the use of said words in the section now under 
consideration. We are therefore driven to assuming they were used in their 
common and accepted meaning, as defined by our standard lexicographers. 

Webster defines "road" as follows: 

"The word is generally applied to highways, and as a generic term 
it includes highway, street and lane." 

Webster defines "street" as follows: 

"A paved way or road; a city road." 
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In the Century Dictionary we find "street" defined as follows: 

"A public way or road, whether paved or unpaved, in a village, 
town or city * * * and having houses or town lots on one or both 
sides." 

The same work defines "road" as follows: 

"A public way for passage or travel." 

Bouvier gives the following definition of "street:" 

"A public thoroughfare or highway in a city or village." 

From all the above it seems clearly evident the word "road" would include 
highways, whether located outside of or within a municipality. There is one 
provision of section 1058·7 G. C. which throws some light upon the question 
and seems to tend in the same direction, as to the meaning of the words 
"public roads". The language in the exception is: 

" • * * and portable boilers used for * * * and in con

struction of and repairs to public roads, railroads and bridges * * 

It could hardly even be claimed that portable steam boilers, used in building 
bridges or railroads, or in repairing the same, must, in order to be excepted 
under the statute, be used on bridges and railroads outside of municipalities 
merely, and not on bridges and railroads inside of municipalities. There is 
nothing whatever in the section to warrant such a conclusion. This being the 
case, we can not consistently hold that the term "public roads" should be 
limited in its meaning to include only roads outside of municipalities, and not 
roads within same. 

Another part of section 1058-7 G. C. which seems to throw a little light upon 
this question is found in this language: 

"except * • * portable boilers used in pumping, heating, steam
ing and drilling, in the open field, for water, gas and oil." 

In this exception the legislature made it clear that in order to be excepted, 
the boiler must be used "in the open field;" that is, outside of and beyond a 
thickly settled community, such as a municipality. However, there is no such 
language found in the exception to which we are directing our attention. 

Another thing to be kept clearly in mind, in placing a construction upon 
this phrase, is that the provisions of section 1058-7 G. C. partake very m,uch 
of a criminal nature. Section 1058-28 G. C., above referred to, provides that 
any owner or operator of a steam boiler required to be inspected, who operates 
the same in violation of the provisions of the act, shall be fined not less than 
twenty dollars nor more than five hundred dollars. 

It is a familiar rule that in placing a construction upon a criminal statute, 
it shall not be made to include anything other than that Which the plain 
language of the act itself includes. 

In view of all the above, it is my op1mon that the term "public roads," 
as found in section 1058-7 G. C., includes the streets of a municipality used by 
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the public, as well as the highways lying outside the limits of the municipality 
and used by the public for travel. Of course if this construction be correct, 
the resolution adopted by the commission is broader than the terms of the 
statute upon which it is based, and hence could not be enforced in reference 
to the particular matter about which you inquire. 

868. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FISH AND GAME CASES- COSTS-COUNTY NOT LIABLE WHEN AFFIDA
VIT NOT APPROVED BY PROSECUTING ATTORNEY OR ATTORNEY 
GENERAL WHERE OFFENSE NOT COMMITTED IN PRESENCE OF 
WARDEN. 

The costs in a {ish ana game case must be paia by the county audito1· when 
certified to him under oath by the justice, if the defendant has been acquit
tea or dischargea from custody, or if he has been convicted or committed in 
default of payment of fines and costs, subject to the following rule: 

But where the offense was not committea in the presence of the game 
warden, the affidavit must have been approved by the prosecuting attorney 
or the attorney-general, otherwise the costs shouza not be paid by the county 
auditor tor the reason that in such cases the game warden is not "a person 
authorizea by law to prosecute the case·• as reterrea to in section 1404 G. 0. 

CoLUJ\lBus, OHIO, December 15, 1917. 

Ho~. ToM A. JEXJUNS, Prosecuting Attorney, Ironton, Ohio. 

DEAR Sm:-I am in receipt of the following communication under date of 
November 27, 1917, from W. H. Crawford, County Auditor of Lawrence County: 

"In the last few months the deputy game warden of our county 
has instituted proceedings against people charged with violating the 
fish and game laws and the defendants have been acquitted or dis
charged because the state could not make a case against them. 

The costs in thestl cases have been certified to us for payment and 
the justices and game warden claim that the auditor must pay these 
costs without waiting to be authorized to do so by the county com
missioners. 

We have referred this matter to the prosecuting attorney f.or advice 
as to our duty in the matter, but he does not wish to take the responsi
bility of directing us in the matter and advised us to write you for 
instruction. He also wished us to write for the reason that it does 
not look right to him for the county to bear the expense of all cases 
which are lost by the state when the fines collected for such offenses 
are sent to the state authorities and not turned into the county." 

Section 1404 of the General Code reads: 

"A person authorized by law to prosecute a case under the pro
visions of this chapter shall not be required to advance or secure 
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costs therein. If the defendant be acquitted or discharged from custody, 
or if he be convicted and committed in default of payment of fine 
and costs, such costs shall be certified under oath by the justice to the 
county auditor who shall correct all errors therein and issue his warrant 
-on the county treasurer payable to the person or persons entitled 
thereto." 

It will be noted that this section provides that When the defendant is 
acquitted or discharged from custody, or when he is convicted and committed 
in default of payment of fines and costs, such costs shall be certified under oath 
by the justice to the county auditor, who shall correct any errc::;; fcund and 
issue his warrant on the county treasurer, payable to the person or persons 
entitled thereto. In these fish and game prosecutions, therefore, a county 
auditor must issue his warrant on the county treasurer covering the 
costs incurred. It is not necessary that any authorization be had by him 
from the county commissioners. It might be well, however, to call your atten
tion to section 1397 of the General Code, which reads: 

"Sheriffs, deputy sheriffs, constables and other police officers shall 
enforce the law·s for the protection, preservation and propagation of 
birds, fish and game and for this purpose they shall have the power 
conferred upon the wardens and receive like fees for similar services. 
Prosecutions by a warden or other police officer for offenses not com
mitted in his presence shall be instituted only upon the approval of 
the prosecuting attorney of the county in which the offense is committed 
or upon the approval of the attorney general." 

In an opinion rendered under date of January 3, 1912, found in Annual 
Report of the Attorney-General for that year, page 1075, former Attorney
General Hogan held as follows: 

"If the approval of the prosecuting attorney or the attorney-general 
is not obtained by a warden or other police officer before instituting 
a suit, when the offense is not committed within his presence, the 
county auditor is in no event compelled to issue warrants on the 
county treasury for costs. 

A blanket authority from the attorney-general or the prosecuting 
attorney is not sufficient." 

In that opinion it was said: 

"You will note that said section 1397 provides in substance that 
prosecutions, by wardens or other police officer, for offenses not com
mitted in his presence, shall be instituted only upon the approval of 
the prosecuting attorney of the county wherein the offense was com
mitted, or upon the approval of the attorney-general. 

Section 1404 provides in substance that any person authorized 
by law to prosecute a case under the provisions of this chapter shall 
not be required to advance or secure costs, and further provides that if 
the defendant be acquitted or discharged then such costs shall be 
certified under oath by the justice to the county auditor. 

I am of the opinion that a warden or other police officer is not 
· authorized by law to prosecute a party for a violation of the fish and 
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game laws not committed in their presence without the approval of 
the prosecuting attorney of the respective county wherein the offense 
is committed, or the attorney general. Therefore it follows that if the 
approval of the prosecuting attorney or the attorney-general is not 
obtained before instituting a suit by a warden or other police officer 
when the offense is not committed in his presence, and the defendant 
is discharged either on motion or upon the merits, then the county 
auditor is not compelled to issue warrants on the county treasury in 
payment of the costs. 

For similar reasons I am of the further opm10n, in answer to 
your second question, that when the approval of the prosecuting at
torney or attorney-general is not obtained in such cases, as provided 
in section 1397 of the General Code, the auditor is not required to 
issue a warrant for said costs as provided in section 1303 of the General 
Code, as above quoted. 

In answer to your third question, it is my opinion that the follow
ing provision 'prosecutions by warden or other police officers for 
offenses not committed in his presence shall be instituted only upon 
the approval of the prosecuting attorney of the county in which the 
offense is committed, or upon the approval of the attorney-general' as 
contained in section 1397, means that in such cases authority must be 
obtained in each individual case, so that either the prosecuting attorney 
of the county wherein the offense is committed, or the attorney-gen
eral may pass upon the sufficiency or insufficiency of the evidence in 
each individual case of violation of the fish and game statutes not com
mitted in the actual presence of a game warden .or other police officer. 
Said section would utterly fail to accomplish this purpose if a blanket 
authority were given indiscriminately to the game warden to prosecute 
all such violations." 

A similar opinion was rendered by Mr. Turner, as found in opinions of 
the Attorney-General for 1916, Vol. 2, page 1601. I would therefore advise 
you that the costs in a fish and game case must be paid by the county auditor 
when certified to him under oath by the justice, if the defendant has been 
acquitted or discharged from custody, or if he has been convicted and com
mitted in default of payment of fines and costs, subject to the following rule. 

But where the offense was not committed in the presence of the 
game warden, the affidavit must have been approved by the prosecuting 
attorney or the attorney-general, otherwise the costs should not be 
paid by the county auditor for the reason that in such cases the game 
warden is not "a person authorized by law to prosecute the case" as 
referred to in section 1404 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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869. 

COLLATERAL INHERITANCE TAX-INTEREST WHEN CHARGEABLE ON 
SAME. 

Testatrix directed her executors to dispose of her entire estate, appraised 
at $30,000, including both real ana personal property, to pay debts ana funeral 
expenses out ot the proceeds, to pay three specific bequests ana to divide the. 
net balance into ten equal shares, giving them three years within which to 
make such disposition with authority to manage the real estate; 

HELD: Under these faG.ts the interests in the ten shares vested as of 
the death of the testatrix ana should be appraised as of that date andl not as 
ot the date on which final distribution is made. Interest at the rate of eight 
per cent per' annum from and after one year after the death of the testatria; 
is chargeable on the inheritance taxes payable under these circumstances. The 
costs of administration might have been estimated for the purpose of settUng 
the tax ana avoiding interest. 

CoLUMBUS, Orno, December 17, 1917. 

HoN E. A. BRowN, Probate Judge, Circleville, Ohio. 

DEAR SIR:-I acknowledge receipt of your letter of December 1st in which 
you submit for my opinion a question relative to the assessment of the collat
eral inheritance tax, upon the following facts: 

"Mrs. S. died testate November 4, 1915 (more than two years ago), 
leaving real and personal property which amounted to the sum of about 
$30,000.00. Under her will the executors were given the period of three 
years within which to dispose of her real property and convert it 
into money, and until it is sold, the executors are authorized to lease 
same and collect the rents. Real estate consisted of two farms of 
about one hundred and sixty and eighty acres, respectively, and small 
tract of land, twelve acres adjoining corporation of Circleville and two 
houses and lots in city. 

After the payment of debts, funeral expenses and costs of adminis
tration, and three bequests of $500.00 each, the net balance under will 
of testatrix was divided into ten shares, which she bequeathed to eight 
brothers and sisters, or their legal representatives, and two friends, 
in ten equal parts. 

The executors have disposed of all the real estate and also the 
personal propertY, except the present year's crops, which will also be 
converted into money by the first of March, 1918. Executors have 
made a partial distribution on the basis of $1,800.00 to each of the 
ten distributees. The balance, coming to these distributees, cannot 
·be ascertained until they have settled their final account, which will 
be about March 1st, 1918. The attorney and I agree that the entire 
estate is subject to tax (none of the legatees or "distributees being 
exempt), after deducting the exemption of $500.00 each. 

General Code, section 5335, provides as follows: 

'If such taxes are not paid within one year after the death of the 
decedent, . interest at the rate of eight per cent shall be thereafter 
charged and collected thereon • • •: 
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The question is, under the foregoing facts, will they be liable for 
the payment of the eight per cent interest on their several distributive 
shares in view of the fact that at the expiration of the year, the 
property had not been converted into money, and the real estate not 
sold, until the present summer, so that the amount could not have 
been ascertained even approximately, until it will have been ascertained 
what the net balance will be in the hands of the executors for 
distribution." 

If the facts as you state them would justify the conclusion which you ex
press to the effect that the value of the ten separate interests could not be 
ascertained until the sale of the real Estate, payment of debts and funeral ex
penses a1.1d costs of adm'inistration and the bequests charged on the farm, I 
would be of the opinion that the eight per cent interest should not be charged, 
but I find myself, with deference, unable to accept the view that this is a case 
where the amount of the tax could not be ascertained until distribution. 

From your statement I take it that the ten bequests were in every sense 
vested as of the death of the testatrix. That being the case they represented 
interests in all the property of the deceased passing at her death. To be sure 
the real estate was to be converted into money and in equity the whole would 
be regarded as personal property. The principle, however, as stated by Blake
more & Bancroft on Inheritance TaxEs is that 

"the doctrine of equitable conversion can not be invoked to affect the 
imposition of the inheritance tax so * * * an absolute direction 
to sell real estate will not transform it to personal property for the 
purposes of the tax." 

Citing: 
Connell v. Crosby, 210 Ill., 380; 
McCurdy v. McCurdy, 197 Mass., 248; 
In re Curtis, 142 N. Y., 219; 
In re Dows, 167 N. Y., 227; 
Orr v. Gillman, 183 U. S., 278. 

Thus, if the real estate had been situated in another state it could not, 
under the above authorities, have been regarded as personal property and 
therefore subject to the Ohio collateral inheritance tax law simply because 
in equity the interest of the beneficiaries would have been treated as personal 
property. Another way of putting the same thing is to say that the testamen
tary disposition of the real estate amounts to a devise of it to the executors 
with power of sale and direction to pay the proceeds to the ultimate beneficiaries. 
The executors take, not in their capacity <lf executors, strictly speaking, but 
in reality as testamentary trustees. But whatever technical view be taken ot 
this question, it is at least clear that by the will beneficial interests in the 
entire estate, both real and personal, were created in the ten legatees as of the 
death of the testatrix. The value of those interests should be appraised then 
as of that date and it is not necessary, nor is it proper to wait until the sale 
is actually made to ascertain what that value is. Thus, if the aggregate value 
<lf the estate be, as you state, thirty thousand dollars, then despite the three 
year period the interest of each of the ten legatees would be one-tenth of the 
sum to be ascertained by deducting from thirty thousand dollars, fifteen 
hundred dollars for the three specific bequests and the amount of the debts, 
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funeral expenses and costs of administration. The income received after the 
death of the testatrix from the management of the farm is not property in
cluded in the appraisment. 

Hopper v. Bradford, 178 Mass., 95; 
In re Vassar, 127 N. Y., 1; 
In re Miller, 5 Pa. Co. Ct., 522. 

If the sale should actually produce either more or less than the amount 
of the appraisement, this fact would be immaterial as it would be con
clusively assumed that the estate had either appreciated or depreciated in 
value after the death of the testatrix so far as the inheritance tax is concerned. 

There is but one reason therefore justifying the postponement of the as
sessment in the case you have mentioned and that is the fact that the debts 
of the decedent, the funeral expenses and the costs of administration are pro
perly to be deducted from the appraised value of the estate. It might be 
argued that so long as an estate remains in process of administration or settle
ment the tax should not be regarded as payable and the eight per cent interest 
should not be charged because the amount of the ta~ cannot be ascertained until 
the amount of the costs has been ascertained and that cannot be done until 
settlement is effected. 

The statute providing for the charging of the eight per cent interest will 
not, however, permit this view. Its language is as follows: 

"Sec. 5331. * * * All administrators, executors and trustees, 
* * * shall be liable for all such taxes, with lawful interest as here
inafter provided, until they have been paid, as hereinafter directed. 
Such taxes shall become due and payable immediately upon the death 
of the decedent * * * 

"Sec. 5335. Taxes imposed by this subdivision of this chapter 
shall be paid into the treasury of the county in which the court having 
jurisdiction of the estate or accounts is situated, by the executors, 
administrators, trustees, or other persons charged with the payment 
thereof. If such taxes are not paid within one year after the death of 
the decedent, interest at the rate of eight per cent shall be thereafter 
charged and collected thereon and if not paid at the expiration of 
eighteen months after such death, the prosecuting attorney of the county 
wherein said taxes remain unpaid, shall institute the necessary pro
ceedings to collect the taxes in the court of common pleas of the 
county, after first being notified in writing by the probate judge of 
the county of the non-payment thereof. The probate judge shall give 
such notice in writing. If the taxes are paid before the expiration 
of one year after the death of the decedent, a discount of one per cent 
per month for each full month that payment has been made prior 
to the expiration of the year, shall be allowed on the amount of such 
taxes." 

Now the legislature must have been deemed to have taken cognizance ot 
the fact that all estates, especially those passing by will, would require some
time for settlement. Nevertheless, no express exception was made in these 
statutes which would have the effect of postponing the due date of the tax 
until settlement could be made. Therefore, I think it is clear that if the delay 
in the settlement of this estate had occurred otherwise than because of the ex-
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press directions of the will we should be driven to the conclusion that despite 
the practical impossibility of settling the tax before the expiration of one 
year the interest would have to be charged. Is the case altered by the fact that 
under the terms of the will the executors had power to manage the estate for 
a period of three years? I think that the answer to this question is in the 
negative for the following reasons: 

(1) In the first place the postponement in the settlement of the estate 
is for the benefit of the legatees. As we· have seen it amounts to a testamen
tary trust. No doubt the testatrix's intention was that the debts and costs ot 
administration would be covered by the profits of the management of the 
estate during the three-year period. 

(2) The practice of estimating expenses of administration, where it is 
necessary to pay the tax at an earlier date in order to avoid the accumulation 
of interest or penalties, has been approved and in my opinion the provisions 
of the Ohio law are broad enough to justify such a practice. (See section 361, 
Blakemore & Bancroft Inheritance Taxes and cases cited; sections 5334 and 
5347 G. C.). 

(3) As has been seen, the postponement of the settlement is for the benefit 
of the legatees and amounts strictly to a testamentary trust. That being the 
case all expenses connected with it, i. e., all those growing out of the post
ponement itself and incidental to it, are not strictly speaking costs of admin
istration at all but rather expenses of the trust. (See Blakemore & Bancroft, 
Sec. 369; State v. Probate Court, 101 Minn. 485; In re Gihon, 169 N. J., 443). 

While it would perhaps be very technical to separate the expenses of ad
ministration in the case at hand, yet the fact that a part of them at any rate 
are voluntarily incurred for the benefit of the ultimate takers tends to destroy 
the supposed injustice of charging eight per cent from and after the expiration 
of a year after the death of the testatrix on the sole ground that the incurring 
of these expenses made it impossible to determine the amount of tax the sooner. 

I answer your question therefore by saying that in my opinion the eight 
per cent interest is chargeable on the several distributive shares of the ten 
legatees, but that the value of such shares should be appraised as of the death 
of the testatrix instead of being determined by the amount in the hands of 
the executors after all had been converted into money. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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870. 

PRIVATE ACADEMY-WHICH HAS ENTERED INTO A CONTRACT WITH 
A BOARD OF EDUCATION FOR HIGH SCHOOL FACILITIES-RIGHTS 
OF RECOVERY FOR TUITION FOR NON-RESIDENT PUPILS. 

Neither a contract entered, into under section 7991 ot the General Code be
tween a boara of eaucation ana the trustees of a private academy nor the mak
ing of a levy tor the support of a private acaaemy by the board of education of 
a school district under sections 7673 and 7674 of the General Code, as amended. 
107 0. L., 548, is effectual to constitute the private school with which such agree
ment or arrangement is made the high school of the district within the pu'l'
view of the section authorizing the recovery of tuition tor the attend.ance of non
resident. pupils. 

Even if this were not so, any right of recovery on account of such tuition 
would. be limited. to the boara of eaucation of the d.istrict making sucn agre!e
ment or arrangement ana would not exist as against the boara of ed.ucation of 
any other aistrict in favor of the management of the academy. 

The rights, if any, of the acaaemy against the board of education making 
the arrangement or agreement referred, to would, not be in the nature of a claim 
for tuition, but woula b~ preaicatea upon the agreement in the one instance and 
t-he making of the tax levy in the other. 

CoLUMBUS, OHIO, December 17, 1917. 

HoN. F. J. BrsHoP, Prosecuting Attorney, Jefferson, Ohio. 

DEAR SIR:-I acknowledge receipt of your letter of recent date enclosing 
letter received by you from Mr. E. W. Hamblin, principal of Grand River insti
tute, which appears to be a private educational institution located at Austin
burg, Ohio. You request my opinion upon the inquiries submitted by Mr. 
Hamblin, which are as follows: 

"Will you kindly secure for me an op1mon from the attorney-gen
eral as to how I may be able to collect Boxwell-Patterson tuition from 
township-s which claim to be unable to pay it because of small tax 
duplicate? Is there not a provision whereby state aid may be invoked 
in such cases so that neither the school will lose the tuition nor the 
parent be obliged to pay it? 

I am referring specifically to the townships of Colebrook and Wind
sor which claim to be unable to pay such tuition." 

So far as the inadequacy of tax levies as a defense to the payment of what 
is designated in the letter as "Boxwell-Patterson tuition" is concerned, I may 
advise that such facts when established do constitute a defense to a claim for 
such tuition under certain circumstances pointed out in section 7748 of the 
General Code as amended 104 0. L., 125. Said section provides that: 

"A board maintaining a second or third grade high school is not re
quired to pay such tuition when the maximum levy permitted by law 
for such district has been reached and all the funds so raised are neces
sary for the support of the schools of such district." 

13-Vol. III-A. G. 
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In other words, if the townships named by Mr. Hamblin are townships 
which maintain second or third grade high schools, then under the circum
stances mentioned they are not required by the earlier provisions of section 
7748 to pay the tuition for the full course (if the school is a third grade high 
school) or for the one year (if the district maintains a second grade high 
school) in order to afford four full years of high school education. If, how
ever, the board maintains no high school at all, then upon compliance with 
the conditions of section 7747 the board of education of the district may be 
charged with the payment of tuition for the full period of four school years 
(section 7748). If the board of education provides a high school by contract 
with another district, entered into under section 7750 of the General Code, 
exemption from the payment of such tuition is thereby obtained as to pupils 
residing within three miles of the school designated in the agreement; but if 
such school, or where a high school is maintained, the school so maintained is 
located more than four miles from the residence of a given pupil, the obliga
tion to pay tuition exists, but only in case the pupil attends a nearer high 
school; and such obligation may be discharged by paying for the transportation 
of such pupil to the high school which is maintained by the board, if such high 
school is maintained. 

These are the general conditions upon which the board of education of one 
district may be liable for the payment of tuition of those who are eligible to 
admission to high school. I am, of course, unable to advise whether Colebrook 
and W,indsor township rural boards of education are actually liable to pay the 
tuition of their eligible pupils at other high schools and as to whether or not 
their alleged inability to pay such tuition on a.ccount of their tax duplicates is 
sufficient to discharge their liability. I point out that if the tuition claimed 
is that payable under the first three sentences of section 7748, such inability 
is sufficient to discharge all obligations which would otherwise exist provided 
the maximum levy permitted by law for the district has been reached; but that 
if tuition is due under section 7747, or otherwise under the provisions of section 
7748, then such inability would not be a defense and the board of education of 
the district would remain liable for the tuition. 

I have, however, not discussed these questions in great detail because I 
am at a loss to understand upon what theory a private institution claims tuition 
from a public school district. 

The "Boxwell-Patterson" law, so-called, has been repealed in so far as the · 
requirement for an examination and the issuance of a certificate to successful 
applicants is concerned. See 104 0. L., 100-125. The whole subject is now 
regulated by section 7747, which was put into its present general form in 1914, 
though it has been since amended. Without quoting that section, suffice it to 
say that there is no provision that a pupil eligible for admission to high school 
may attend a private school and have anything paid to that school under said 
section by way of tuition. The phrase "high school," as used throughout the 
related sections, in my opinion means a public high school conducted by the 
board of education of a school district existing under the laws of the state. 
Grand River institute appears to be "a home school for boys and girls." There 
is nothing on the face of the correspondence to indicate that it is a public high 
school. 

I have made inquiry at the office of the" superintendent of public instruc
tion and find the following to be the interesting history of this "institute:" 
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It was organized as a private institution, but some years ago the board of 
education of the district in which it was located assumed to enter into an agree
ment with the management of the institution for its maintenance as a high 
school, paying a certain sum annually to the management of the school. The 
only authority for such an arrangement existing prior to 1917 was that found 
in section 7991 of the General Code, which formerly provided as follows: 

"The trustees of any school heretofore established under the pro
visions hereof, and inno way connected with any religious or other sect, 
and the board of education of the district in which such school is 
situated, may make contracts whereby such trustees receive into the 
school pupils from such district, who shall receive such instruction as 
is, or may be, provided by law for public schools in this state. In con
sideration of such service by such trustees, such board, under the gen
eral restrictions of the law relating to common schools, in so far as they 
are applicable and not inconsistent herewith, may contribute to the 
maintenance of such school, and pay such part of the costs of the erec
tion of additional buildings, and upon such conditions, not inconsistent 
with the deed, devise or gift under which the school is established, as 
is agreed upon by such board and such trustees." 

This section was amended in 107 0. L., 548, in an immaterial particular. 

It is clear to me that an agreement entered into under the above quoted 
section did not have the effect of constituting the private school the high school 
of the district in the sense contemplated by the tuition law. As to the pupils 
of the district in which the school was located, they of course would be en
titled, after the making o~ such an arrangement, to attend the academy free 
of charge; and the academy would be entitled to the consideration agreed upon 
by the board of education making the arrangement; but this would not be tui
tion in any sense of the word and I am firmly of the opinion that pupils from 
other districts would have no right to charge the boards of education of their 
districts with tuition of any kind for attendance at such a private school. 

In 1917 the legislation of this character was supplemented by the amend
ment of sections 7673 and 7674 of the General Code, which now read as fol· 
lows: 

"Sec. 7673. The school board of any village or rural school district 
or the joint boards of any union of districts for high school purposes, 
in which is located a university, college, or academy organized or 
existing under the laws of this state, as an institution of learning not 
for profit, and under the management of a board of trustees, or the 
board of any district adjoining that in which such institution is located, 
may levy a tax not exceeding two mills annually, upon all taxable 
property within such district for the support of such university, college 
or academy. 

Sec. 7674. In the event such levy is made; all holders of a high 
school diploma obtained from such district high school shall have the 
right to attend such university or college for the period of two years, 
free of tuition, and all holders of a certificate from the eighth grade 
elementary schools of each district in which such tax is levied shall 
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have the right to attend such academy for the period of four years, free 
of tuition." 

Here again we have special prov1s1on for the pupils of a district, the con
sideration for whose free attendance at the academy is the receipt of the pro
ceeds of the levy by the academy, but the institution remains a private one and 
does not become the high school of the district for the purpose of charging 
tuition to pupils of othc;lr districts who happen to attend the school. So that 
even if action has been taken under the act of 1917, which does not appear, 
such action could not be the basis of the recovery of tuition by the academy 
from the boards of education of any other districts than the one in which it 
is situated; nor would the right of the academy against the district in which 
it is situated be for the recovery of tuition as such. 

But even if I am in error in my opinion that the making of an agreement 
under former section 7991, or an arrangement under sections 7673 and 7674 
made since said sections as amended went into effect, would not have the effect 
of making the academy with which the agreement or arrangement was made 
the high school of the district or districts making the arrangement; and even 
if a contrary answer be returned to this question, this would not give the 
academy the right to recover tuition from the boards of education of other 
districts. As the statute quoted and referred to in dealing with the subject of 
tuition show, the attendance of a pupil at high school in a district other than 
that in which he resides may give rise to a right on the part of the board of 
education maintaining or providing the high school to recover tuition from the 
board of education of the district in which the pupil resides; but this right is 
limited to the board of education. So even if the academy be regarded as the 
high school of the district for the purpose of the statutes under discussion, Mr. 
Hamblin, or the institution which he represents, is without any right to recover 
for tuition for pupils of other districts attending the academy; whether the 
board of education of the district or districts making the arrangement with the 
academy are entitled to recover such tuition or not. 

If Mr. Hamblin means by his inquiry to ask how he can recover from the 
districts with which the academy has made an arrangement, I can only say 
that he is in error in supposing. that the academy is entitled to recover anything 
by way of "tuition" from such townships. If the arrangement was under sec· 
tions 7673 and 7674, then the academy was not obliged to admit the pupils of 
the district free of tuition unless the levy had been made; and if they were ad
mitted before the levy was made, any right of recovery for tuition which the 
academy may have exists against the pupils or their parents or guardians and 
not against the district. If the arrangement was made under section 7991, then 
if the boards of education entering into the agreement have not complied with 
their agreement and the academy has done so, the latter· may recover from the 
former as upon a breach of contract; or, waiving the breach, may possibly sue 
for the reasonable value of the service performed, which last might be with 
some appropriateness called tuition. In the vindication of any such rights, how
ever, the academy would be acting in a private capacity and I do not feel called 
upon to advise its officers in the premises. 

I have tried to cover every possible angle which may be involved in Mr. 
Hamblin's brief inquiry, excepting the supposition that an arrangement may 
have been entered into between the academy and the board of education of the 
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district which was wholly unauthorized by law. Of course, if such was the 
case, the results suggested would even more palpably follow. 

I conclude therefore that upon no imaginable hypothesis could Mr. Hamblin, 
or the institution which he represents, have a right to recover anything from 
the boards of education of any districts with which the academy had not en· 
tered into contracts or agreements under the sections noted; and if the districts 
which he names are those with which the academy has valid agreements under 
section 7991, or has entered into arrangements under sections 7673 and 7674 
of the General Code, then the academy may have a private right of recovery 
for breach of contract in the one event, or may be entitled to recover from the 
pupils, their parents or guardians in the other event; but in no case can "tui
tion" as such be recovered from the boards entering into such agreements or 
arrangements by virtue thereof. 

I do not mean to pass upon any of the questions which I have suggested 
respecting the rights of the academy against the district or districts with which 
a lawful agreement has been made under section 7991. As to section 7674, I am 
satisfied th~t no formal contract is contemplated by this and the preceding sec
tion as amended in 1917 and that boards of education are without authority 
to agree to make a levy as provided in section 7673. They may make the levy 
or not as they choose. If they make it their pupils are entitled to attend the 
academy free of tuition. If they do not make it, the officers of the academy are 
not bound to receive the pupils free of tuition. If the levy is made it belongs, 
of course, to the academy, if it has complied with the conditions of the law and 
a plain remedy is available for its collection. If it has not been made and 
pupils from the districts have nevertheless been admitted. on the faith of a 
supposed understanding that it would be made, the academy is the loser because 
its management has assumed the risk of the performance of an official function 
which the officers involved were not obliged by contract or otherwise to perform. 
I have suggested a recovery from the pupil, the parents or guardians, but do not 
mean to pass an opinion upon this point. 

871. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CONJURING-INDUSTRIAL COMMISSION HAS NO AUTHORITY TO PAY 
FOR SUCH SERVICES UNDER SECTION 1465-89 G. C. 

One who claims to have cured. by "conjttring'' not entitled, t'() compensation 
under section 1465-89 General Code. 

CoLullmus, OHIO, December 17, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE~IEX:-Tbrough Mr. Hamm, director of claims, you have submitted the 
following request for my opinion: 



2374 OPINIONS 

"W:e attach hereto copy of a communication addressed to the com
mission by our chief medical examiner. The same is self-explanatory. 

I have been instructed by the commission to request from you an 
opinion as to whether the fee bill covering the services described in 
the communication next attached can legally be paid for by the com
mission from the state insurance fund. The alleged treatment for 
claimant's injury was given by J. C. C., * * *" 

The statement of facts contained in the communication of your chief medical 
examiner (referred to in your request) is as follows: 

"Attached you will find attending physician's report and fee bill 
in the case of G. N., employed by the G. G. Co., and injured on July 26, 
1917. 

The injured is 67 years of age. He was first attended by J. C. C., 
who signs himself as the attending physician on July 29, 1917. He has 
made a diagnosis of bone erysipelas. Treatment-'conjuring, no medi
cine given.' The conjurer further says he was working on a track; in 
taking out track jack it slipped and struck him on the left leg. 

The first notice of injury in this case was received on September 
18th, properly signed by the employer and the claimant. The attending 
physician's report blank was received September 24th. The fee bill also 
was received September 24th. In this fee bill he has charged for con
juring services on July 29th, 'also service about two times per week 
from July 29th. to September 22d, inclusive,' charging a fee of $20.00. 
He reports the claimant ready for work September 24th." 

The "attending physician's report and fee bill," referred to, were not sub
mitted to me; but it is not necessary to consider them. 

It appears from the above statement that we still have with us, in person, 
the conjurer. I had thought they had all vanished with the Indians. 

A conjurer, as defined by Webster, is 

"One who practices magic arts; one who pretends to act by aid of 
supernatural power." 

Among several definitions given by the same authority for the verb "con
jure" the following is selected as most appropriate for the operation referred 
to in your request: 

"To affect or effect by conjuration; to call forth or send away by 
magic arts; to excite, bring about, get or convey as if by magic or by 
aid of supernatural powers." 

It appears from the statement that the work of this particular conjurer 
was very effective; to cure a case of "bone erysipelas" caused by being struck 
on the left leg by a track jack would seem to require expert treatment; and 
when the patient was a man sixty-seven years of age and the cure was effected 
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in less than sixty days, by conjuring, it must be admitted that the services 
were valuable and one would expect a large fee to be charged. However, it 
appears that for this remarkable cure the only remuneration asked is twenty 
dollars, being for "service about two times per week from July 29th to Septem
ber 22, inclusive;" a calculation shows that this is at the rate of $1.25 per visit 
-certainly not an exorbitant charge. Considering the results obtained the 
charge is most reasonable, and the conjurer is entitled to his money. But, un
fortunately for him, there is no way in which your commission can pay him. 

Section 1465-89 G. C. authorizes your board to pay certain amounts for 
"medical, nurse and hospital services;" it allows no payment to be made for 
"conjuring services;" in fact, makes no mention whatever of conjurers. As the 
conjurer in this case does not claim to be a physician, makes no charge for 
"medical services," and disclaims giving any medicine, there is nothing upon 
which to base an allowance to him. 

872. 

Very truly yours, 
JOSEPH MCGHEE, 

Attorney-General. 

MUNICIPAL COURT (ALLIANCE)-JUDGE HAS POWER TO APPOINT BUT 
ONE BAILIFF-DUTIES OF SAID BAILIFF. 

Under the provisions of the act creating a municipal court for the city of 
Alliance (107 0. L. 660-670), the judge of said court has the power and authority 
to appoint but one bailiff, whose duties are those usually performed by the sheriff 
of the court of common pleas and the constable of courts of justices of the peace. 
Any further duties necessary to be performed in said court must be performed 
by deputy bailiffs provided in section 29 of said act. 

CoLu~mus, OHIO, December 17, 1917. 

Hox. MILTON C. MooRE, Judge of the Municipal Court, Alliance, Ohio. 

DEAR Sm:-I have your communication of December 4, 1917, in which you 
call my attention to an act found in 107 0. L. 660-670, which creates a municipal 
court for the city of Alliance. You ask me to place a construction upon sec
tions 29 and 30 of said act, relative to bailiff, especially with a view to deciding 
whether the judge of said court may appoint more than one bailiff. 

The first part of section 29 of said act reads as follows: 

"The bailiff shalf be appointed by the judge of such court and hold 
office during the pleasure of the court, and may be removed at any time 
by the judge of the municipal court. • • *" 

It is evident from this language that the legislature had in mind that the 
judge of the court should appoint but one bailiff; that the term "bailiff" has 
some fixed, definite and specific meaning, and that the person occupying said 
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position has some definite and fixed duties to perform. In so far as this section 
is concerned, there are no duties given to the bailiff to perform, no salary fixed 
and no qualifications for office prescribed. 

However, section 30 of said act reads as follows: 

"One bailiff shall be designated as hereinafter provided for in this 
act. He shall perform for the municipal court, services similar to those 
usually performed by the sheriff for courts of common pleas and by the 
constable of courts of justices of the peace. Such bailiff shall receive 
such compensation not less than six hundred dollars per annum payable 
out of the treasury of the city of Alliance in monthly installments as 
the council may prescribe. Before entering upon his duties, said 
bailiff shall make and file in the office of the clerk of the city of Alliance, 
a bond in the amount of not less than two thousand dollars. The terms 
and sufficiency of said bond shall be subject to the approval of the judge 
of the court. The said bond shall be given for the benefit of the city of 
Alliance and of any person who shall suffer loss by reason of the default 
of any of the conditions of said bond." 

This language might be held to indicate that the legislature intended that 
there should be more than one bailiff, inasmuch as provision is made that "one 
bailiff shall be designated as hereinafter provided for in this act." But inas
much as section 29 prescribes no duties for the bailiff and section 30 does pre
scribe his duties, fix his salary and prescribe his qualifications, I do not think 
this construction can be given to said language. 

In connection with section 30 of said act, it will be well for us to note the 
latter part of section 29, which reads as follows: 

"Every police officer of the city of Alliance shall be ex-officio a 
deputy bailiff of the municipal court and the chief of police shall assign 
one or more such police officers from time to time to perform such 
duties in respect to cases within the jurisdiction within said court as 
may be required of them by said court or the clerk thereof." 

Under this provision deputy bailiffs are provided for, in that every police 
officer of the city of Alliance is ex-officio a deputy bailiff, and these police officers 
are to perform such duties as may be assigned to them as deputy bailiff. 

It is clear that the word "bailiff," appearing in section 30 of the act, has 
no reference to a deputy bailiff, else the title deputy bailiff would have been 
used. Inasmuch as section 29 provides for a bailiff, but assigns him no duties, 
fixes no salary and prescribes no qualifications, and section 30 makes provision 
for a bailiff, assigns his duties, fixes his bond and prescribes his qualifications, 
it is my opinion that the legislature intended there should be but one bailiff 
and that his duties should be such as those set out in section 30, and his salary 
and qualifications be as therein described, and that any other necessary services 
in connection with said court should be performed by the deputy bailiffs, who 
shall perform such duties as may be required of them by the court or by the 
clerk thereof. 

The term "bailiff" has no definite, distinct and specific meaning. A bailiff 
may be merely a court attendant, which is ordinarily the case at the present 
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time. But this term is used in connection with the duties of the sheriff and 
the deputies in his office are frequently denominated deputy bailiffs or bailiffs. 
It is my view that it was this latter meaning the legislature had in mind when 
enacting sections 29 and 30 in the act above referred to. Section 30 clearly in
dicates this. 

There is but one other provision in this act which throws any light upon 
what the legislature had in mind when using the term "bailiff," and it is found 
in section 9, wherein it is provided that when the appraised value of property 
sought to be recovered or sold exceeds one thousand dollars, the case shall be 
certified. to the court of common pleas of Stark county by the municipal court, 
and "the bailiff (of the municipal court) shall turn over the property in his 
possession to the sheriff of Stark county, to be by him held as in like cases 
originating in the court of common pleas." 

It is clear that the duties of the bailiff were to be more than those of a 
mere court attendant. The legislature intended them to be such duties as are 
ordinarily performed by a sheriff. 

Hence answering your question specifically, it is my opinion that the judge 
of the municipal court of Alliance has the power and authority to appoint but 
one bailiff, and that the duties of the bailiff so appointed are those set out 
in section 30 of the act, and his salary and qualifications such as those therein 
specified, and that whatever additional help the court may need will have to 
be furnished by the deputy bailiffs provided in section 29. 

I am aware that these two sections are so drawn that it is difficult to ar
rive at an understanding as to what the legislature had in mind, but it is my 
view that the above is the correct construction to be placed thereon. 

873. 

Very truly yours, 
JosEPH McGHEE, 

.t!ttorney·General. 

CHIEF INSPECTOR OF MINES-NO RIGHT TO FURNISH COPIES OF MAPS 
AND PLANS OF MINES, EXCEPT UPON REQUEST OF OWNER, ETC. 

Under the terms of section 904 General Code, the chief inspector of mines 
has no right to furnish copies or to permit any other person to make copies of 
the maps and plans of mines in his possession, except by requestJ of the owner, 
lessee or agent of the mine to which such maps, plans, records ana papers per
tain. 

CoLullmus, OHIO, December 17, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-Under recent date you asked an opm10n of this department 
as to the interpretation of section 904 of the General Code of Ohio. 
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The question submitted is as to the authority of the chief inspector of mines 
to furnish copies of maps and plans of mines in his possession, or to permit 
persons to make tracing or copies thereof as authorized by said section 904 Gen
eral Code. This section reads as follows: 

"The chief inspector of mines shall have an office at the seat of 
government, in which he shall keep the maps and plans of all mines in 
the state, and all records, correspondence, papers, apparatus, and other 
property belonging to the state, pertaining to his office, in accessible and 
convenient form for reference by persons entitled to examine them, all 
of which he shall deliver to his successor in office. The persons en
titled to examine maps, plans, records and papers of a mine, shall be the 
owner, lessee or agent of such mine; the persons financially interested 
in such mine; the owner or owners of land adjoining such mine; the 
owner, or owners, of land adjacent to such mine; the owner, lessee or 
agent of a mine adjacent to such mine; and the authorized represen
tatives of the employes of such mine. The chief inspector of mines 
shall not permit such maps, plans, records and papers to be removed 
from his office, and shall not furnish copies thereof to any persons, ex
cept by request of the owner, lessee or agent of the mine to which such 
maps, plans, records and papers pertain. Each district inspector shall 
keep his office in such place in his district as is central and convenient." 

Section 935 General Code specified what the maps and plans in question 
are to contain, and section 969 General Code authorizes certain persons therein 
named to make surveys of certain mines. In neither of these sections is there 
any provision for making or securing copies of such maps, plans or surveys 
from the chief inspector of mines, or from or through his office. It is not neces
·sary, therefore, to quote from these sections. 

Section 904 General Code contains a specific provision that the chief in
spector of mines "shall not furnish copies thereof, to any persons, except by re
quest of the owner, lessee or agent of the mine to which such maps, plans, rec
ords and papers pertain." There is a specific prohibition against the furnishing 
of copies of such maps and plans by the chief inspector of mines, and he can 
only furnish copies thereof upon the conditions therein provided, that is, upon 
request of the owner, lessee or agent of the mine. 

In the case now in question it appears that a request was made to permit 
the making of tracings or 'copies of the maps desired. While the statutes do 
not specifically prohibit the right of any one to make tracings or copies of the 
maps, yet to permit the making or tracing of copies of the maps would be doing 
indirectly what the statute says cannot be done directly. It is a well estab
lished principle of law that what is prohibited directly cannot be done indi
rectlY. 

It is my opm10n, therefore, that under the terms of Section 904 General 
Code the chief inspector of mines has no right to furnish copies or to permit 
any other person to make copies of the maps and plans of mines in his posses
sion, except by request of the owner, lessee or agent of the mine to which such 
maps, plans, records and papers pertain. 

Section 11552 of the General Code provides as follows: 
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"Either party, or his attorney, in writing, ·may demand of the ad
verse party an inspection and copy, or permission to take a copy, of a 
book, paper, or document in his possession, or under his control, con
taining evidence relating to the merits of the action or defense, specify
ing the boolr, paper, or document with sufficient particularity to enable 
the other party to distinguish it. If compliance with the demand within 
four days be refused, on motion and notice to the adverse party, the 
court or judge may order the adverse party to give the other, within 
the time specified, an inspection and copy, or permission to take a copy, 
of such book, paper or document. On failure to comply with such 
order, the court may exclude the paper or document if offered in evi
dence, or, if wanted as evidence by the party applying, may direct the 
jury to presume it to be such as such party, by affidavit, alleges it to 
be. This section shall not prevent a party from compelling another to 
produce any book, paper, or document when he is examined as a wit
ness." 

Whether or not the request of the owner of the mine can be enforced 
through the provisions of the above section is not passed upon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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874. 

ASSESSMENTS-FOR MUNICIPAL STREET IMPROVEMENTS-WHEN 
BONDS, ETC., ARE ISSUED IN ANTICIPATION OF COLLECTION
NOT PAID WHEN DUE-INTEREST-PENALTY-HOW COLLECTED
ASSESSMENTS AGAINST DELINQUENT LANDS-PENALTY-INTER
EST-HOW COLLECTED-RIGHT OF COUNTY TREASURER TO AC
CEPT GENERAL TAXES WITHOUT ASSESSMENTS. 

1. When special assessments are made for municipal street improvements, etc., and 
bonds, notes or certificates of indebtedness are issued in anticipation of the collection thereof, 
the several installments of such assessments, if not paid when due, bear interest until the 
payment thereof at the same rate ,Js the bonds, and when such assessments are certified to 
the county auditor for collection by the county treasurer on the tax duplicate, such install
ments, if not paid when due, are subject to a penalty of ten per cent thereof. 

2. The interest and penalty referred to cannot be charged or collected unless the 
installment is not paid when due. 'l'he dote at which any given installment falls due is 
to be fixed by the council in the assessment ordinance. It is competent .for council to fix 
the date of the next ensuing semi-annual collection of taxes as the date when the first in
stallment of the assessment shall be payable; and if the clerk of council has not certified 
the assessment to the county auditor for collection by the county treasurer prior to that date, 
said installment is payable to the city treasurer. If not paid to him, the inst<.~llment bears 
interest at the rete corded by the bonds; but there is no authority to charge a penalty of ten 
per cent until the J.ssessment is certified to the county auditor. If such installment with 
the remainder of the assessment is subsequently certified to the co1~nty auditor before it is 
paid, it reaches that officer in a state of delinquency and it is his duty to ch•Jrge the interest 
and penalty at the same time he places the inst,1llment on the duplicate (provided that 
thirty days intervene between the dote of the publicc lion of the assessment ordinance and 
the lime of certifying it to the county auditor for collection). 

3. Under section 9 of the act of M'lrch 21, 1917 (107 0. L. 735) delinq1wnt assess
ments charged ag.Linst delinquent lands are to be included in the ;Jmount of the delinquent land 
tax certificate. If the penalty hils accrued and been ch.1rged on the delinquent . ssessment, 
such penalty also enters into the amount of the certificate. Interest ('t the rate oj eight per 
cent is chargeable on the entire amount of the certificate, including such delinquent assess
ment and penalty therefor, and takes the piece oj interest at the rate C:Jrried by the bonds 
in ccse the ossessment is one made by a municip,'l corporation and anticipJted by the 
issuance of bonds, notes, etc.; under section 10 of sl!id act, assessments subsequently accru
?:ng a:;<>inst delinquent l.mds and the penalties thereon bear interest from the date of delin
quency ::~t the rate of eight per cent in lieu of interest at the r Jte of five per cent on the prin
cipal sum of the (JSsessme'f!..t. 

4. Land does not become delinquent under s1id a.ct of 1917 for non-payment of 
asses~ments only, but the genercl t:;xes must be unpaid and the land returned as delin
qrumt, as provided by law, before it can be pl.Jced uvon the delinquent list. 

5. 'l'he act of 1917 in no wise changes the law respecting the authority of the county 
treasurer to ·Jccept payment of generol taxes without puyment of assessments charged against 
the land; nor does it affect the necessity on the p:1rt of the owner of the land ch~rged with 
an assessment of enjoining the tre:~surer from collecting such assessment. 

6. If land becomes delinquent, then all duplicate charges against the land in the 
nature of .;ssessments, whether for past years or not, must be included in the delinquent 
land tax certificate. 
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7. Delinquent taxes and assessments ch:rged !!gainst forfeited lands may be col
lected by action under section 2667 et seq. of the Gener.ll Code to foreclose the lien. 

COLL'MBL'S, OHIO, December 17, 1917. 

Bureau of Inspection and Supervi~ion of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! am in receipt of a letter from you with which you enclose cOiu
munications directed to you by the city auditor of Lima and the city solicitor of Steuben
ville, respectively, making certain inquiries respecting the matter of interest and 
penalty on special assessments, and requesting my opinion on certain questions re
specting same. The communication of the city auditor of Lima and the questions 
asked by you thereon are as follows: 

"The city auditor certifies special assesements to the county auditor 
for collection in April and September, each year. 

If the assessing ordinance was not passed by council in time to certify 
the first assessment to the county auditor, in April, so that the county treas
urer could collect in June, it being necessary to hold before certifying until 
September, should interest be added to the first assessment for the period 
elapsing between April and September? 

It is my further understanding that under section 3817 of the General 
Code, if such assessment or any installment thereof is not paid when due, 
it shall bear interest until the payment thereof at the same rate as bonds 
issued in anticipation of the collection thereof, and the county auditor shall 
place upon the tax duplicate the penalty and interest. Please advise. 

Question 1. Can interest in this case be added to the first assessment 
for the period elapsing between April and September? 

Question 2. Can the county auditor place upon the tax duplicate 
penalty and interest? If so, what penalty and what interest?" 

From the form of the auditor's inquiry I assume that the special assessments 
referred to in his letter and in the questions asked by you ate assessments for muni
cipal street and sewer improvements for which bonds or certificates of indebtedness 
have been issued. In this connection section 3892 G. C. provides as follows: 

"When any special assessment is made, has been confirmed by council, 
and bonds, notes or certificates of indebtedness of the corporation are issued 
in anticip$tion of the collection thereof, the clerk of the council, on or be
fore the second Monday in September, each year, shall certify such assess
ment to the county auditor, stating the amounts and the time of payment. 
The county auditor shall place the assessment upon the tax list. in :Jccordance 
therewith and the county treasurer shall collect it in the same manner as other 
taxes are collected, and when collected pay such assessment to the treasurer 
of the corporation, to be by him applied to the payment of such bo;ds, notes 
or certificatea of indebtedness and interest thereon, and for Po other pur
pose. For the purpose of enforcing such collection, the county treasurer 
sht II have the same power and authority as allowed by law for the collection 
of state and county taxes." 

Section 3896 G. C. provides, among other things, that when bonds have been 
issued in anticipation of the collection of assessments, interest on such bonos shall be 
included in the cost of the improvement for which the assessment is made, and 
similar provision is made by section 3817 G. C., which provides further as follows: 
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"* * * 1f such assessment or any installment thereof is not p::Jid 
when due, it. shall bear interest until the payment thereof at the same rate 
as the bonds issued in anticipation of the collection thereof. and the countv 
auditor Rhall annually pbce upon the tax duplicate the pen.alty and intere;t 
as therein provided." 

Under the provisions of this section it is clear that no interest can be charged 
on any assessment or installment certified to the county auditor under section 3892 
G. C. until after such installment becomes due; but that after such time interest is to 
be chaiged thereon at the rate carried by the bonds. 

With refe1ence to the matter of penalty on special assessments, I note that my 
predecessor, Ron. Edward C. Turner, in an opinion addressed to you under date of 
July 21, 1915, held that no penalty can be added or collected for default in the pay
ment of assessments certified under section 3892, but that where bonds, notes or cer
tificates of indebtedness have not been issued in anticipation of the collection of such 
assessments, the municipal officers have the option, in the event such assessments 
are unpaid and delinquent, of collecting the same by suit, together with interest and 
a penalty of five per cent added, as provided in section 3898 G. C., or of certifying the 
same to the county auditor for collection, as taxes under section 39C5, in which event 
the assessment certified becomes subject to a ten per cent penalty to cover interest 
and the cost of collection. 

In the case of State ex rei. v. Sanzenbacher, 13 C. C. (n. s.) 3.56, the circuit court 
of Lucas county, apparently going beyond the conclusion rj3ached by Mr. Turner, held 
that there is no statutory provision for imposing a penalty on unpaid assessments 
against real property for public improvements and that mandamus will lie to compel 
a county treasurer to accept such assessments without the penalty added. 

The opinion by Kinkade, J., ren.ds in full as follows: 

"This is n.n action in mandamus brought in this court to require the 
county treasurer to accept the assessments that are due without collecting 
the penalty on the assessment. There is no occasion to review all the statutes 
that were mentioned by counsel here in argument. We have gone over the 
situation very thoroughly and we are satisfied there is no authority in the 
statutes of Ohio for affixing the fifteen per cent on the assessments the same 
as it is fixed upon taxes. The statute, General Code 2608 (Revised Statutes 
1C53), provides that such penn.lty must be placed upon delinquent taxes; must 
be audited, I should say, on delinquent taxes. \Ve find no statute so di
recting as to assessments, and for that reason we think the placing of it there 
is not warranted, and the relief prayed for here must be g1anted. We po not 
find any authority, I should have said, foi the placing of any pen !ties on 
assessments such as are placed for taxes." 

I find difficulty in bringing myself to the view expressed by either Mr. Turner 
or by the circuit court in the case above cited. Clearly the decision in the case of State 
ex rei. v. Sanzenbacher is stated too broadly if the same had reference to speci!.l assess
ments for municipal street or sewer improvements, for certainly as to some of such 
special assessments, as pointed out by Mr. Turner, a penalty of five per cer.t is im
posed in actions by the municipality to recover such special assessments under section 
3898 Genern.l Code, and n. penalty of ten per cent is imposed where such unpn.id assess
ments are certified to the county auditor by the clerk or other proper officer on order 
of the council under section 3905 G. C. 
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In point of ft.ct an examination of the case of State ex rei. v. Sanzenbacher, supra, 
would show that the 011ly question before the court was as to the right to charge on 
assessments the fifteen per cent penalty provided for in the case of f!elinquent taxes. 
ThP treasurer in that case had charged no other penalty and the question was as to 
whether or not he could refuse to accept payment of the assessments without the pen
alty which he had charged. The actual decision of the court was, of course, correct 
on this question. 

:\Ir. Turner, in the opinion above referred to, held in effect that neither the pen
alty ::wthorized by section 3898 nor that authorized by section 3905, applied to special 
assessments certified to the county auditor under section 38\!2 General Code. 1 t i!:' 
clear that the penalty provided for in section 3898 General Code has no application 
to assessments certified under section 3892, for no power is conferred upon a municipal
ity to b1ing suit to tecover such assessment. I am not persuaded, however, that the 
penalty provided for in section 3905 General Code does not apply to such assessments. 

Said section 39(15 G. C. provides as follows: 

"The counril may order the clerk or other proper officer of the corporation 
to certify any unpaid assessment or tax to the auditor of the county in which 
the corporation is situated, and the amount of such a!:'sessment or tax so 
certified, shall be placed upon the tax-list by the county auditor, and shall, with 
ten per cent penalty to cover interest and cost of coll~ction, be collected with 
and in the same manner as state and county taxes, and credited to the corpora
tion. Such ten per cent penalty shall in no case be added unless at le!tst thirty 
days intervene between the date of the publication of the ordinance making the 
levy and the time of certifying it to the county auditor for collection." 

The provisions of section 3905 G. C., prior to the enactment of the municipal 
code of 1902, and thereaftei until the adoption of the Gener.tl Code of 1 91(', comprised 
section 2295 of the Revised Statutes. Section 3892 General Code was originally en
acted as section 94 of the Municipal Code of 1902, and this section, among other things, 
provided that all assessments provided f01 in the act of which said section 94 is a part 
should be subject to the provisions of section 229.5 R. S. (3905 G. C.), as far as the 
same might be applicable, and th'1t suc.h section should remain infull forc.eand effect. 

The statutes in their present form are, to be sure, far from clear. Section 3905 
was a part of a. scheme of things to which p1esent section 3892 was entirely foreign. 
Moreover, it speaks of the ten per cent penalty as being "to covec interest and cost 
of collec-tion," whereas, as we have seen, interest is specifically provided for by section 
3817 of the General Code. However, section 3817 itself directs that a penalty be 
charged, and :•s there is no authority for charging any penalty other than the ten per 
cent penalty referred to in section 39G5, and as section 3\:!05 was expressly continued 
in force by the provisions of section 94 of the municipal code of 1902, I incline to the 
view that as a general propo~ition the ten per cent penalty provided in section 3!J05, 
together with interest at the rate carried by the bonds, is properly chargeable upon 
due and unpaid installments of assessments certified to the county auditor under sec
tion 3892 of the General Code. 

But while these propositions are generally true, it does not directly follow that 
they furnish answers to your questions. In truth, the facts stated by the city auditor 
are far from complete. The auditor does not show, for example, when the first install
ment of the assessment was due. This, as I have pointed out, is a very !l'aterial con
sideration. If the first installment WL.S not due until the Dcrember or June following 
the certification to the county auditor, then manifestly neither interest nor penalty 
could be charged or collected on account of said first installment. lf, however, council 
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by accident or design made the first installment payable in June, as seems fairly in
feraple from the auditor's letter, then an entirely different question is preser:t~d. As
suming the authority of the council to make the first installment payable before il 
would be possible to certify it to the county auditor for collection, it would follow, of 
course, that so much of said first installment as would remain unpaid .,t date of cer
tification would be certified in a state of delinquency so that the auditor should place 
the interest and penalty on the duplicate along with the original charge. The ulti
mate question, therefore, is as to whether or not council may lawfully provide for the 
collection of an assessment in installments and fix the period of the first payment at a 
date too early for collection through the county tret..surer's office. ThiJ question in
volves a conside1ation of section 3892, already quoted, in connection with sections 
3893 and 3897 of the General Code. 

Section 3893 p10vides as follows: 

"In all other cases, such assessme.nt shall be paid to and collected by 
tho tre9surer of the municipality, and in any event the clerk of the council, 
whe~ the receipt is presented to him by the owner, showing the payment of ;:n 
assessment on his property, shall enter such receipt on ·the margin of the 
record of the assessment." 

Section 3897 provides in part as follows: 

"Special assessments shall be payable by the owners of the property 
assessed personally, by the time stipulated in the ordinance providing there
for, and shall be a lien from the date or the assessment upon the 1espective 
lots or p'l.rcels of land assessed. * * * " 

I am able to apprehend no sufficient reason for holding tkt these sections can not 
be applied to assessments when bonds, notes or certificates of indebtedness have been 
issued in anticipation of the collection thereof, but the date of certification has not 
yet arrived; The phrase "in all other cases" in section 3893 should not in my opinion 
receive such an interpretation as to mean cases other than those in which bonds, notes 
or certificates of indebtedness have been issued in anticipation of assessments; rather 
it means in my opinion cases other than those in which, under the preceding section, 
the unpaid assessments have been certified for co'!.lection to the county a.uditor. An 
assessment is, under section 3897, a lien from the date thereof. It would be most 
unjust to create such a lien and prevent its discharge by the owner of the property 
at any time after it is created. The statutes should not receive such an interpretation 
but in my judgment should be so construed as to permit the payment of the assess
ment at any time after it is levied. This payment is to be made to the treasurer of 
the muncipality under section 3893, and if it is possible for the owner of the property 
to discharge his personal obligation and the lien against his property by paying the 
assessment before certification, I know of no reason why the council may not fix the 
date of the payment of the first installment at such time that collection must take 
place through the office of the treasurer of the municipality. Therefore, without 
the necessity of holding that section 3897 applies to assessments when bonds, notes 
or certificates of indebtedness have been issued, I arrhe at the conclusion that council 
has the power to fix the date for the payment of the first installment of an assessment 
so early as to preclude its collection through the county treasurer's office. In my 
opinion, however, section 3897 is of general application and applies to all Bssessments. 
Like section 3905, previously referred to, this section as section 2285 R. S. was speci
fically retained in full force and effect by section 94 of the Municipal Code aud was a. 
part of the very same context in which present section 3892 first made its appearn.ncc. 
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ln other words, section 38!:12 is not a new and distinct method of collecting assess
ments when bonds, notes or certificates of indebtedness have been issued in anticipation 
thereof, to the exclusion of all other provisions of law; rathei it affords new machinery, 
exclusive when it begins to operate but not before, and to be fitted into the existing 
statutes where it is not inconsistent with them. 

I therefore conclude that it is lawful for a municipal corporation to fix the due 
date of the first installment of an assessment too early for its collection through the 
county treasurer's office; that when the date is so fixed the installment becomes pay
able at the city treasurer's office on that date and if not then paid becomes delinquent. 
True, after the date of delinquency and before certification there is no authority to 
collect any penalty, for under section 3905 and section 3817 as well a penalty is only 
collectible when it is charged on the duplicate. The interest, however, provided by 
section 3817 would be collectible at the city treasurer's office until the certification to 
the county auditor. At certification, however, the installment would be delinquent 
and it would be the duty of the county auditor immediately to charge a ten per cent. 
penalty and interest at the rate catTied by the bonds on the duplicate along with the 
principal sum of the installment then delinquent. 

In passing permit me to remark that the word "therein" as used in section 3817, 
and which as it there appears might support the view that the penalty referred to in 
that section is to be provided for in the assessment ordinance, is evidently a clerical 
etror. In original section 51 of the Municipal Code the phrase was "the penalty and 
interest herein provided for." The mistake took place when the section was amended, 
in 97 0. L., 121. The mistake is, however, in my judgment a palpable one and reading 
the word as "herein" instead of "thetein" makes clearer the correctness of the con
clusions which 1 have reached. 

In your first question you inquire whether intetest can be added for the period 
elapsing between April and September. This question may be answered broadly 
in the negative. Interest can not be added for the period from April to September 
under any circumstances because there is nothing to indicate that the assessment 
would draw interest commencing at any time in April. If, however, the first install
ment was payable in June·at the city tre!lsurer's office and was not then paid, interest 
from the date of payment to September aPd thereafter until paid should be added 
to such installment when it is placed on the duplicate by the county auditor. If, 
however, the installment was not due and unpaid when certified to the county auditor, 
then he would have no authority to add interest to it until it should become due and 
remain unpaid. 

Answering your second question, I beg to advise tha~ the county auditor would 
be without authority to place any penalty on the duplicate unless the instalment 
when certified to him were past due and unpaid. As previously pointed out, if such 
were the case however, he should add a penalty of ten per cent togethet with interest 
at the rate carried by the bonds. 

The letter of the solicitor of Steubenville is quoted by you as follows: 

"I aiD taking the privilege of writing you, asking j.hat you secure for me 
an opinion of the attorney-general upon two questions: First, in this city 
we have done considerable improving in the way of paving, sewering and 
putting down sidewalks; the assessments for the paving of said improvements 
by the property owners are all certified to the county auditor for collection. 
It has been and it is the custom with property owners to pay their regular 
taxes and to permit the assessments to go over, and pay them whenever they 
are ready, the result is that there is always from $25,000.00 to $35,COO.OO of due 
and unpaid assessments which are delinquent. The certificates of indebted-
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ness, or bonds, and interest naturally must be p1id when due, by the city, and 
the result is that the city is losing 5 or 6 per cent interest on the amount of 
their delinquent assessments. 

I have insisted that the county auditor place the penalty and interest 
against these delinquent assessments, which he has refused to do, claiming 
that the law and decisions of the court do not permit him to do this. 

The loss to the city of Steubenville each ye::n in interest charge amounts 
to 31,5CO.OC to ~1,800.00." 

In connection with this letter you submit the following questions: 

"Question 3. In the above case, can the county auditor place the pen
alty and interest against these delinquent assessments, and if so, what in
terest and what penalty? 

Question 4. Under section 10 of the act of March 21, 1917 (107 0. L. 
735), in making up certification of delinquents, may the county auditor place 
the same penalty and interest on the assessments as he does on the unpaid 
general taxes? 

Question 5. In the event that the general taxes are paid, and an 
assessment only is delinquent, does the county auditor under this act make 
certification of the property against which the assessment is delinquent in 
the same manner as he would where both taxes and assessments were delin
quent? 

Question 6. Under the provisions of this law, is it not now incumbent 
upon an individual who wishes to refuse to pay a special assessment, to enjoin 
the treasurer from collecting same? · 

Question 7. In every county of the state of Ohio the tax duplicates 
carry delinquent special assessments of former years. True, some of these 
are involved in injunction proceedings and other litigation concerning their 
payment, but where such assessments of former years are not in litigation, 
will it be the duty of the county auditor to merge them into the certified de
linquencies under this act? 

Question 8. This act does not amend any of the sections in the chapter 
of the General Code regar~ing forfeited lands, although under the operation 
of thi,s act there will be no forfeiture~ to the state in the future. Almost 
every county of the state has forfeited lands on their duplicates in the name of 
the state, which, under the provisions of law, must be advertised for sale 
every two yeal'S, and experience has proven that very few s-ales are made 
from these offerings. This department has been asked how to dispose of the 
forfeitures now on the tax duplicates. It is, undoubtedly, a waste of public 
moneys to pay for the publication of the forfeited lists, and we are of the 
opinion that the best procedure to attempt to clear up these old lists is for 
the county treasurer to proceed under the provisions of section 2667, et 
seq., General Code, and subject them to foreclosure proceedings. Are we 
right in this view?" · 

Your third question is fully answered by the answers which I have given to your 
first and second questions. 

Coming now to your fourth question: I note the following provisions of the act 
referred to by you, being parts of sections 9 and 10 thereof, therein designated as 
sections 5712 and 5713 of the General Code respectively: 
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"Section 5712. Section 9. The county treasurer " * * and the 
county auditor * * * shall * * • make * • " a certificate to 
be known as a delinquent land tax certificate, for each tract of land, * * * 
on which the taxes, assessments and penalty have not been paid, describing 
each tract of land * * * and the amount of taxes, assessments and 
penalty thereon due and unpaid, and stating therein that the same has been 
certified to the auditor of state as delinquent, * * * Interest at the rate 
of eight percent. per annum shall be charged on the duplicate against the 
delinquent lands, * * * certified by the county auditor on such cer
tificate. 

Section 5713. Section 10. The state shall have a first and best lien 
on the premises described in said certification, for the amount of taxes, 
assessments and penalty, together with interest thereon at the rute of eight 
per cent. per annum, from the date of delinquency to the date or (of) re
demption thereof, and the additional charge of twenty-five cents for the 
making of said certification, and sixty cents for advertising. * * *" 

I do not know that I correctly understand your fourth question. If you mean 
to inquire thereby whether, for example, the same penalty of fifteen per cent. charge
able under sections 56i8 and 56i9 of the General Code can now be computed upon 
and added to delinquent assessments by reason of anything found in the above quoted 
sections, or elsewhere in the act referred to, my answer is in the negative. The only 
charges authorized by the act are the charges of eight per cent. interest and certain 
fees. Authority to charge the penalties referred to in the act must be found else
where in the statutes as in the sections cited. Said sections 56i8 and 56i9, which 
I need not quote, authorize the imposition of a penalty of fifteen per cent. upon de
linquent taxes, but not upon delinquent assessments. (State ex rei. v. Sanzenbacher, 
supra.) It is true that section 2 of the act found in 10i 0. L. i35, therein designated 
as section 5i05 of the General Code, provides that 

"Delinquent lands as defined in this act shall mean all lands upon which 
the taxes, assessment~:> and penalties have not been paid for two consecutive 

·semi-annual tax paying periods." 

The exact effect of this section will be considered in answering some of your other 
questions. At the present time, however, it is sufficient to state that while it de
fines "delinquent lands" it does not purport to define "delinquent taxes" and there
fore does not have the effect of making "delinquent assessments" "delinquent taxes" 
either for its own purpose or for the purpose of any other section of the General Code 
and thus amending such other sections by implication. The meaning of the phrase 
"delinquent taxes" is just the same now as it always has been. 

So far as the penalty is concerned, then, I beg to advise that authority elsewhere 
in the General Code than in the act of 191 i must be found for the imposition thereof 
on delinquent assessments. Such authority exists as to assessments which have been 
anticipated by the issuance of bonds, notes or certificates of indebtedness, as I have 
pointed out in dealing with the questions raised by the auditor of Lima. Whether 
or not like authority exists in the case of other assessments is a point not ne<'essary 
to be considered in answering your fourth question. · 

Your question, however, relates also to interest. As pointed out the act of 1917 
authorizes the charging of eight per cent. interest while the sections considered in 
answering the questions of the auditor of Lima authorize and require that due 2nd 
unpaid installments of asscssmcpts which h2ve been ~nticipated by the issuance of 
bonds, notes 01 certificates of indebtedness shall bear interest at the same rate {'arzied 
by the bend~, in addition to the penalty of ten per cent. An inspection of the whole 
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act of 1917 shows that there are some circumstances in which delinquent assessments 
&ore to be treated as a part of the delinquencies for the collection of which its procedure 
is available. The second section of the act has alre'1dy been quoted and the ninth 
:1nd tenth sections, which have also beev quoted, repeat the frequently reiterated 
phrase "taxes, assessments and penalties" which is found in 11lmost every section of 
the act. A complete answer to your present question would require me first to de
termine under what circumsW.nces the delinquency of assessments may be made the 
predi<'ate of the delinquency of the laPds. Inasmuch, however, as this is the iden
tiral question which you next submit, I sh9.ll postpone discussion of it until de2ling 
with that inquiry. lt is at least clen that. when the str.tus of delinquenry has been 
vcquired by the Lnd itself Pnd it has been certified as such under section 9 of the act 
of 1917, section 5712 G. C., the amount of delinquent ts~essments, if any, enters into 
the amount of the delinquen('y of ihe land. Thus the question is raised as to whether 
when the lPnd against which the assessmeut bas been levied has become delinqurnt 
and has been certified as such, the amount on which the eight per cent. interest re
ferted to in section. 5712 and that referred to in section 5713 of the General Code, 
being sections 9 :md 10 o! the act of 1917 resprctivcly, is to be computed is to indude 
the .1.mount of any delinquent assessment that may be charged agG inst the I. nd. 

Of course in the case of a great many assessments an affirmative answer to this 
question would be very easily reached. Asdessments for shte and county road im
provements, for example, are not required by any law other than the trt of 1917 to 
bear interest ofter delinquency; therefore no conflict arises. But in the case of mun
icipal assessments in anticipation of which bonds, notes or certificates of indebted
ness have been issued, we have the distinct requirement of. the statutes considered 
in answering the question of the auditor of Lima to the effect that such assessments 
when delinquent shall bear interest at the rate catried by the bonds, which would 
in every case be less th.J.n eight per cent; while the art of 1917, if inte1preted so as 
to impose the interest of which it speaks upon delinquent assessments as well as upon 
delinquent taxes, would seem to conflict with surh other r~quirement in the instanre 
in whirh it would have operation. 

In reality there are four possible solutions of the question now under considera
tion. They are: 

"(1) That when delinquent assessments form a part of the ·omount 
for which lands are certified as delinquent, or when assessments become 
delinquent against land which has been certified as delinquent, the eight 
per cent interest referred to in sections 9 and 10 cf the act of 1917 respectively 
is chargeable upon the whole amount of the delinquencies to the exclusion 
of any other interest, but not to the exclusion ot any penalties which might 
thereafter accrue. 

(2) When such circumstances exist the eight pe.r cent interest is 
chargeable in lieu of any other interest that delinquent assessments might 
carry and also in lieu of penalties which might otherwise be charged against 
delinquent assessments. 

(3) Under such circumstances the eight per cent interest is ch.J.rge
able on the total amount of.delinquent charges including assessments in 
addition to such penalty and interest as is authorized to be charged under 
other sections. 

(4) The eight per cent provided for in sections 9 and 10 of the act 
of 1917 is not to be computed at all on so much of the delinquency as repre
sents unpaid assessments for which other penalties and interest are pro
vided by law, as municipal assessments which have been anticipated by 
the issuance of bonds, notes or certificates of indebtedness." 
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I must admit that this question, together with some of the others which you ask, 
has greatly puzzled me. So far as the present question is concerned the leading char
acteristics of the act seems to be expressed by the statement that its draftsman has 
taken the word "assessments" and inserted it in each of the sections along with the 
words "taxes and penalties" in utter disregard of the other statutes of the state re
specting the collection of assessments. But much as we may criticise such legisla
tion as this, we must give it a meaning if possible. The difficulty, however, is to 
ascertain what that meaning is as we are without any very definite clues in the act 
itself. 

I think it is possible to eliminate some of the alternative meanings which I have 
suggested. For example, the third of them, which is to the effect that delinquent 
assessments as a part of the total amount of delinquent charges against delinquent 
land would bear both the eight per cent. and the five per cent. interest at the same 
time, may be rejected. While such a solution would not be exactly impossible, yet 
it is very improbable that the legislature intended that two kinds of interest should 
run concurrently against the same charge or that interest at eight per cent should 
be charged upon interest at five per cent for example. I therefore put this inter
pretation out of view. 

Nor on careful consideration do I think that the fourth interpretation can stand. 
At first blush it would seem necessary to avoid conflict between the statute requiring 
interest at the rate carried by the bonds and the statute requiring eight per cent in
terest. As a matter of fact, however, the eight per cent statute provides for a special 
case, that is, interest chargeable when the lands themselves have become delinquent, 
while the other sections considered in answering the questions of the auditor of Lima 
provide for the charging of interest when the assessments are delinquent. As pointed 
out there is a wide distinction between delinquent assessments or taxes and delinquent 
lands. This distinction will be further elaborated upon in this opinion. I think 
therefore that when the lands have become delinquent and assessments have accrued, 
or thereafter accrue, against such l::l.nds, the interest chargeable against such assess
ments as a part of the principal sum of the delinquency is, by virtue of sections 9 and 
10 of the act of 1917, eight per cent. instead of the rate carried by the bonds. 

These eliminations narrow the choice down to the first two of the suggested solu
tions. 

Though the question is not free from doubt as I have hinted, I incline to accept 
the first suggested interpretation. That is, to say, the eight per cent interest is in 
my opinion chargeable upon the whole amount of the delinquencies to the exclusion 
of any other interest such as that provided for by the section of the municipal code 
which has been under consideration; but it is not in lieu of the ten per cent. penalty 
provided for by said statute. There is nothing in the act of 1917 to indicate that 
the eight per cent interest is to be regarded as a substitute for the ten per cent penalty. 
In fact, if it were so regarded then the assessments accruing against land that has 
acquired the status of delinquency and remaining unpaid after their accrual, would 
involve a lighter exaction from the redeeming taxpayer than would have been re
quired if the land had not been delinquent at all. This fact, together with the lack of 
any express provision in the statute, leads me to the conclusion which I have reached. 

Fully answering your fourth question, then, I am of the opinion that in making 
up certification of delinquencies under section 9, the county auditor should charge 
no new or different penalties on account of the delinquent assessments than he is 
authorized to charge by other statutes such as those which have been discussed; and 
in no event may he charge the fifteen per cent pen&lty which applies to general taxes 
which are delinquent. The assessments, as well as the taxes and penalties, however, 
bear interest at the rate of eight per cent on the amount certified and assessments 
accruing subsequently and while the land is in a state of delinquency are, if unpaid 
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when due, to bear interest at the rate of eight per cent. instead of the rate borne by 
the bonds and to have charged against them the ten per cent. penalty hereinbefore 
discussed or any other penalty that may be chargeable against delinquent assess
ments; as such, which said penalty also bears eight per cent. interest; but no penalty 
of fifteen per cent is to be charged. 

Your fifth question presents the most difficult problerr. of all. As I have intimated 
its solution is really involved in your fourth question, but I have purposely eliminated 
any discussion of this point except in connection with the query now under consider
ation. 

In my opinion there is not enough in the way of express provision in the act of 
1917 to enable me to hold that land can acquire the status of delinquency through 
non-payment of assessments only. I answer your question therefore, generally, in 
the negative. 

In arriving at this result I have not been unmindful of the provisions of section 
2 of the la.w of 1917, which has been quoted. For convenience I repeat the quotation 
of that section hCie: 

"Section 2 (Sec. 5705 G. C.) Delinquent lands as defined in this act 
shall mean all lands upon which the taxes, assessments and penalties have not 
been paid for two consecutive semi-annual tax paying periods." 

One of the possible meanings of this section is that land shall become delinquent 
unless the "taxes, assessments and penalties" have been paid; th:>t is. to say, it will 
take the payment of all three kinds of charges in order to keep it from assuming or 
becoming susceptible of assuming the status of delinquency. However, the whole act 
must be fittzd into the statutory scheme for the collection of taxes as it exists in the 
sections which have not been amended or repealed. The act cannot stand alone but 
rests upon a foundation composed of the other sections referred to. This is apparent 
from several of the sections of the act itself. In the first place section 3 sets forth the 
substance of the delinquent tax certificate which is to be published in a newspaper, 
as provided in section 1 of the act. Said notice in part is as follows: 

"The lands, lots and parts of lots returned delinquent by the treasurer of-- --
---- ______ county, with the taxes and perwlties charged thereon a.greeable to 
law, are contained and described in the following list, viz.: * * * " 

Section 5, designated as section 5708, provides as follows: 

"Before advertising such list of delinquent lands and lots, the county 
auditor shall compare it with the duplicate in the office of the county treas
urer, and strike therefrom all lands or town lots upon which the taxes, as~ess
ments and penalty of the preceeding year, with the taxes and assessments of 
the current year, have been paid, and advertise the remainder as provided 
in this cbapter." 

Section 6, designated as section 5709, provides as follows: 

"The county auditor, on or before the day of certification to the auditor 
of state, mentioned in such notice, shall insert, at the foot of the record, on the 
delinquent list, a copy of the notice, and certify on the record immediately fol
lowing such notice, the name of the paper, and the length of time such list 
and notice were published therein." 
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Section 7, designated as section 5710, provides as follows: 

"If a county auditor, by inadvertence or mistake, omits to publish the 
delinquent list of the county, as required by law, he shall charge the lands and 
town lots with the taxes, asscssmePts and penalty, if such taxes, assessments 
and pen2lty with which the lands and town lots thereiv stand charged have 
not been paid before the tenth day of August of the next succeeding year. 
He shdlnlso charge them with the taxes and assessments of the current year, 
and record, certify and publish them as part of the delinquent list." 

Section 23, designated as section 5726, provides as follows: 

"When any tract of land, city or town lot is returned delinquent for non
pcyment of l:lxes or assessments, and placed on the duplicate of the succeed· 
ing year, the owner or person liable t.o pay taxes therefor produces the receipt 
of the treasurer for such taxes and assessments of the preceding yeat, the 
county auditor or treasurer shall not make the deduction from the duplicate, 
of such taxes, assessments, penalty and interest but it shall be chargeable. 
to the treasurer as if sueh receipt had not been produced. The treasurer shall 
receive such receipt in discharge of the tax or assessment for the year it is 
returned delinquent, with the penalty and interest and the auditor of the 
county shall credit. such tre \surer with the amount and shdl forthwith collect 
such taxes." 

With the exception of one perhaps unintentional slip in the form of delinquent 
tvx notices the droftsman of the above section evidently thought th.tt land could be 
"returned deli1:quent for non-payment of taxes cr assessments," as he has expressed 
it in section 23. The whole action of the auditor under the first seven sections of the 
law is predicated upon an actual list of delinquent lands and lots which has been 
returned by the tieasurer. This, moreover, is not altered by the fact that in the first 
line of section 1 the word "the" has been changed to "a" so that instead of reading 
"Each county auditor shall cause the list of lanrlR to he published" it now reads "Each 
county auditor shall cause a list of delinquent lands in his county to be published." 
That no change is effected is apparent when reference is bvd to the frequent mention 
of the list returned by the treasurer. Indeed, section 6 refers expressly to "the delin
quent list." 

Again, the sections quoted show that it was the supposition of the legislature in 
passing this act that when an assessment, as well as a tax, was not paid before the 
twentieth of December following the last delinquency, the assessment of the folkwing 
year is immediately payable. This is true of general taxes by virtue of sections 5678 
and 5679 of the General Code. 

But while these assumptions are made in the statute of 1917, there is not a syl
lable outside of remote inferences to be drawn from section 2 which authorized the re
turn of land as delinquent on account of non-payment of nssessments; and certainly 
nothing which authorizes delinquent assessments to become payable prior to the time 
fixed in the ordinance levying them, as is the case with general taxes. 

The mere fact that the legisL ture enacts one law upon the palpable supposition 
that another law with which it must articulate contains a given provision, is not enough 
to read into that other law a provision which is not there. 

When we turn to the sections of the General Code dealing with the return of de
linquent lands and the charging of delinquent taxes, we find that these apparent sup
positions are both erroneous. The delinquent list is provided for by sections 2601 and 
2608 of the General Code. These sections are as follows: 
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"Section 2601. During the month of August of each year, the auditor 
shall make and record, in a book provided for that purpose, a list of all lands and 
town lots returned by the treasurer delinquent at the preceding settlement, 
describing them as described on the tax duplicate, charging thereon the unpaid 
taxes for the year next pre~eding, together with the penalty thereon, and also 
the taxes of the current year. He shall certify the correctness of such list 
and the date at which it was recorded, and sign it officially." 

"Section 2608. The delinquent list shall not be returned to the office 
of the auditor of state but shall be recorded by the county auditor immedi
ately after his semi-annual settlement with the county treasurer, an abstract of 
which, in such forms as the auditor of state prescribes, shall be sent to his office 
in August, with the settlement sheet of the county treasurer. No taxes returned 
delinquent shall be paid into the state treasury, except by the county treas
urers, and in making out the duplicate of each year, all tracts of land and lots 
returned delinquent or forfeited to the state, shall be again entered on the 
duplicate, and the taxes on such tract or lot, inch:ding the taxes of the current 
year, shall be charged thereon, with fifteen per cent penalty on the amount 
charged on the duplicate of the preceding year." 

These sections must be construed together with sections 5678 and 5679 of the 
General Code. (White v. Woodward, 44 0. S. 347.) Those sections provide as 
follows: 

"Section 5678. If one-half the taxes charged against an entry of real 
estate is not paid on or before the twentieth day of December, in that year, 
or collected by distress or otherwise prior to the February settlement, a 
penalty of fifteen per cent thereon shall be added to such half of said taxes on 
the duplicate. If such taxes and penalty, including the remaining half thereof, 
are not paid on or before the twentieth of June next thereafter, or collected 
by distress or otherwise .prior to the next August settlement, a like penalty 
shall be charged on the last half of such taxes. The total of surh amounts 
shall constitute the delinquent taxes on such real estate to be collected in 
the manner prescribed by law .. 

Section 5679. If the total ~mount of delinquent taxes and penalty as pro
vided in the next preceding section, together with one-half of the taxes charged 
against su.ch real estate for the current year, is not paid on or before the 
twentieth day of December, of the same year, the delinquent taxes and penalty, 
and the whole of the taxes of the current year, shall be due, :md be collected 
by the sale of the real estate, in the manner authorized by law. If the first 
half of the taxes charged upon any real estate is paid on 01 before the twen
tieth day of December, as provided by law, but the rem:¥ning half thereof is 
not paid on or before the twentieth day of June next thereafter, or collected 
by distress or otherwise, prior to the next August settlement, as p10vided 
by law, a like penalty shall be added to such unpaid taxes, and they shall 
be treated as delinquent taxes, and, with the taxes of the current year, col
lected by the sale of such real estate, as aforesaid." 

The joint effect of all four of these sections is limited to taxes. Lands against 
which unpaid assessments alone ate charged may not be included in the list of delin
quent lands, nor is there any auth01;ity for imposing the fifteen per cent penalty. (State 
ex rei., v. Sanzenbacher, supra.) 

In spite, therefore, of the language of section 2 of the Act of 1917, and having 
regard to the provisions of the other sections of that act, I am led to the conclusion 
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that the act of 1917 does not in reality define delinquent lands at all, but that the defi
nition of that term remains the same as it was before the amendments embodied in 
that act. That definition is briefly land which has been returned delinquent by the 
county treasurer and has found a place upon the delinquent land list. 

What then is the meaning of section 2 of the act? Some meaning must be given 
to it and I am not disposed to ignore it entirely. In my opinion the effect of this 
section in addition to the frequent repetition of the phrase "taxes, assessments and 
penalties" and that of "taxes and assessments" as it is found throughout the other 
provisions of the act, is to make the machinery of the act available for the collect.ion 
of unpaid assessments as well as for the collection of unpaid taxes. That is to say, 
while land can a::quire the status of delinquency only through failure to pay the general 
taxes as formerly, yet when once it has acquired that status the amount of the delin
quency will include unpaid assessments as well as unpaid taxes, and the whole machinery 
of the act may be emp)oyed to collect the assessments as well as the taxes. A similar 
provision, for example, is found in sections 2667 et seq., referred to in one of your ques
tions. Heie is a provision for the collection of delinquent charges by the county 
treasurer by action to foreclose the lien. By express provision the action which the 
county treasurer may bring under this section is for the collection of assessments as 
well as taxes. The only difference between section 2667 a)ld the delinquent land act 
of 1917 in this respect is that the treasurer has the option of collecting ass·essments 
along with the general taxes under section 2667, whereas the inclusion of delinquent 
assessments in the amount to be collected under the act of 1917 is automatic. 

In answer to your sixth question I may say that I know of no reason why it is 
any more incumbent upon an individual who wishes to refuse to pay a special assess
ment to enjoin the treasurer from collecting same under the provisions of the act of 
HJ17 than it ever has been in the past. Assuming, but not deciding, that it is lawful 
for the treasurer to accept the general taxes without accepting an assessment charged 
against the same land, in the absence of an injunction against the latter. The law 
in this respect is not in any wise changed by the delinquent land act of 1917, for as I 
have pointed out lands can become delinquent under that act as formerly only through 
nonpayment of taxes and penalties. 

Answering your seventh question I am of the opinion that where assessments 
of former years are unpaid and not in litigation it will be the duty of the county auditor 
to merge them into the certified delinquencies under the act of 1!H 7. This is but an 
application of what I have said in dealing with your fifth question. Though the non
payment of assessments alone does not make lands delinquent, yet if lands are properly 
returned delinquent for nonpayment of taxes and there are charged against such lands 
unpaid assessments, though constituting an accumulation of several years prior to 
the enactment of the a~t of 1917, it will be the duty of the county auditor in making 
up his list under section 9 of the act to include the amount of said unpaid assessments, 
together with all other duplicate charges against the land, in his certification the1eof. 

Your eighth question is answered by provision of section 2670 of the General Code, 
which expressly provides that: 

"When the lands or lots stand charged on the tax duplicate as forfeited 
to the state, it shall not be necessary to make the state a party, but it shall 
be deemed ~ party through and represented by the county treasurer." 

This shows that the ma!!hinery of section 2667 et seq. is available for the rol
lection of taxes and a..'<Bessments due on forfeited lands. This is the only question of 
law involved in your eighth inquiry. I would not express any opinion as to the exped-
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iency of the procedur<' you suggest, although it seems clear to me that the remedy is 
section 2667 et seq. is the best one for the collection of the taxes upon forfeited lands. 
In this connection permit me to point out that by virtue of section 2673 of the General 
Code the action referred to in section 2667 of the General Code may be brought upon 
the direction of the auditor of state, even though the county treasurer refuses or neg
lects to bring it. 

875. 

Very truly yours, 
Jo8EPH McGHEE, 

.1 ttorney-G erzero l. 

SUPERINTEXDENT OF PUBLIC INSTRUCTIOX-XOT AUTHORIZED TO 
FIX STANDARD OF SCHOOL ESTABLISHED BY OHIO UNIVERSITY 
-TEACHERS IN SUCH SCHOOL NOT REQUIRED TO HOLD TEACH
ERS' CERTIFICATES. 

1. The Ohio University is not authorized in law t1• est,1blish J school, although it 
may be designated a high school, and lwve its standard fixed by the superintendent of pub
lic instruction as a high school and receive a certificate from him as to the standard of such 
school. 

2. This school so established by the Ohio Unicersity not being a part of the public 
school system of the state, the teachers therein would not be required to hold teachers' cer
tificates before being qualified to teach. 

CoLUMBt:s, OHIO, December 19, 1917. 

RoN. F. B. PEARSOl", Superintendent of Public Instruction, Columbus, Ohio. 

DEAR S.n:-I have your letter to which you attached communication received 
by you from the Ohio Universit.y. Said communication of the university reads as 
follows: 

"A new secondary school having recently been founded at Ohio Univer
sity, the question arises as to whether it may be classified and chartered by 
your office under the powers conferred by law to examine and classify the high 
schools of the state. To enable you to determine the legal status of this new 
school with a view to your passing upon an application for inspection of it, the 
following facts are set forth: 

The school is known as the John Hancock High School, and it is ~upported 
out of funds appropriated by the state legislature in the name of the Ohio 
University. The principlj) and teachers are appointed by the president of 
the university with the approval of the board of trustees. Students in the 
university who are preparing to teach make use of the classes of this high 
school, under proper regulations, as means of satisfying university require
ments in observation of teaching and practice teaching. The school is open 
to pupils resident outside of the Athens city school district; and for the pres
ent a nominal tuition fee is charged. 

In view of these facts-

1. May the school be chartered by your office as a high school of first 
grade, if it is found on inspection to meet the standards upon which the clas
sification of schools of this grade is determined? 
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2. Will the teachers of this school be required to be holders of teach
ers' high school certificates?" 

In your letter you request that I answer the two questions propounded by the 
university. In passing upon same I will not have in mind the oft debated question 
as to whether or not the Ohio University is one of the educational wards of the state 
and therefore entitled to the financial support of the state. This question does not 
enter into the matter under consideration. So far as this opinion is concerned, it 
may be assumed that the Ohio University is a ward of the state and entitled to finan
cial aid and support from the state. 

What we have to decide is as to whether this university has such characteristics 
as would entitle it tJ establish a high school and then have slid high school brought 
within the provisions of the law relating to high schools, in connection with the matters 
about which inquiry is made. 

In order to reach a correct conclusion we will note the provisions of a number 
of sections of the General Code. We may thus be able to learn the spirit and general 
idea which seems to prevail in the provisions relative to high schools. 

Section 7662 G. C. reads as follows: 

"Section 766'2. Xo school shall be considered a high school that has 
not furnished the information and received a certificate as provided above, 
nor be entitled to the privileges and exceptions provided by law for high 
schools." 

Under this section no school shall be considered a high school unless it furnishes 
certain information and receives a certificate as provided for in the law. 

In order to ascertain whn.t informn.tion is referred to in section 7662 G. C., we will 
turn to section 7660 G. C., which reads as follows: 

"Section 7660. The clerk of the board of education of each district 
in which a high Echool is established and maintained shall furnish to the 
superintendent of public instruction definite and accurate information con
cerning the length of time necessary for the completion of the high school 
curriculum or curriculum8, the courses of instruction offered therein, and 
such other information as the superintendent of public instruction requires 
in relation to the high school work of the district, and in the form and manner 
he prescribes. Such information Ehll.ll be filed when high schools are es
tablished 01 any changes made in curriculums." 

.It will be noted that the des:red information is to be fu:·nished by the clerk of the 
board of education of each district. In order to decide what certifica.te is referred 
to in section 7662 G. C., we will 1efer to section 7661 G. C., which reads in part as 
follows: 

"Section 7661. "Cpon examination of the information thus filed, or 
after personal inspe<:tion of work done if he deems this advisable, or both, the 
superintendent of public instruction shall determine the grade of each such 
high school and, under the seal of his office, certify to the clerk of the board 
of education his finding as to the grade of the high school maintained by such 
board. • * *" 

"Cnder this section the certificate is given by the superintendent of public in
struction to the clerk of the board of education. 



2396 OPUHONS 

We find in section 7663 G. C. the authority given for the establishment of high 
schools, which reads as follows: 

"Section 7663. A board of education may establish one or more high 
schools, whenever it deems the establishment of such school or schools proper 
or necessary for the convenience or progress of the pupils attending them, 
or for the conduct and welfare of the educational interests of the district." 

Under said section the authority to establish high schools is given to the board 
of education. 

All of these sections seem to indicate that the high school for which provision 
is made are a part of the public school system of the state, a··e located in the school 
districts of the state and established by the boards of education thereof. 

The necessary requisites which will entitle a school to be called a high school 
are set forth in section 7752 G. C., which reads as follows: 

"Section 7752. No board of education shall be entitled to collect tu
ition under this chapter unless it is maintaining a regularly organized high 
school with a course of study extending over not less than two years and 
consisting mainly of branches higher than thosl! in which the pupil is exam
ined. The standing or grade of all public high schools in the state shall be 
det3rmined by the superintendent of public instruction and his finding in 
reference thereto shall be final." 

In this section boards of education are mentioned and high schools are designated 
as public high schools-that is, high schools connected with the public school system 
of the state. 

When we turn to the provisions of the statutes relative to the inspection of high 
schools by the superintendent of public instruction, we find this general idea and theory 
running through them, viz,, that the high schools provided fer in the stat).tes r.re 
schools connected with the p,ublic school system. The sections covering inspection 
are sections 7753 to 7754 inc. G. C, 

From all the above it is my opinion that high schools provided for by the laws of 
this state must be connected with the public school system of the state and be man
aged by the boards of education of the public schools, and that thuefore the Ohio 
University would not be authorized in law to establish a high school and have it rec
ognized by the officers of the state as such. 

The communication from the Ohio University states that the school established 
by said university and called the John Hancock [High School is managed entirely 
by the trustees of the university. Then too, this high school is supported out of 
funds appropriated by the legi!;lature of the state for the use and purpose of the Ohio 
University, which is contrary to the general idea under which the public schools of 
the state are maintained, viz., by taxation. 

Again, this school seems to be established and maintained on the principle that 
those attending the schoo} shall pay tuition, whether large or small in amount. This 
is not in harmony with the idea of the public school system of the state. 

There is a provision relative to the Ohio State University which may throw some 
light upon this matter. In section 7950-1 G. C. provision is made that a high school 
may be established on the campus of said university. This section states that the 
Ohio State University and the board of education of the city school district in the city 
of Columbus, Ohio, may by agreement estab.lish such a high school, and that the high 
school established shall be used as an observation and practice school by the college 
of education of the Ohio State University, upon the terms and conditions agreed upon 
by the board of trustees of said universiy and said board of education. This seems 
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to a certain extent at least to indicate that the legislature felt it t<> be necessary to 
grant the power and authority to establish a high school to be used in connection with 
the Ohio State University. The legislature not only gives authority to establish it, but 
outlines the manner in which it may be estab\}shed.and the purposes which it may 
serve. 

Whi\e this is not at all conclusive upon the proposition before us, yet it assists 
us in determining the legislative intent relative to high schools. 

From all the above it is my opinion that the school established by the Ohio Uni
versity, although denominated a high school, would not be su~h a school as could be 
chartered by the superintendent of public instruction as !l. high school of the first grade 
and be certified as such. 

If this cohclusion be correct, we can readily arrive at an answer to the sel'ond 
question submitted, which would be to the effect that the teachers of this school would 
not be required to be holders of teachers' high school certificates. The examinations 
provided for by statute and the certificates granted upon s~id examinations relate to 
to the public school system of the state, and if this high s~hool is not a. .part of saitl 
system, the teachers thereof would not be required to hold high school certificates, 
but would be under the control, management and direction of the trustees of the uni
versity. 

I might call attention to section 7829 G. C., relating to teachers' certificates 
which reads as follows: 

876. 

"Section 7829. Three kinds of teachers' certificates only shall be issued 
by county boards of school examiners, which shall be styled respectively 
'teacher's elementary school certificate,' valid for all branches of study in 
schools below high school rank, 'teacher's high scho~ certificate,' valid for 
all branches o( study in recognized high schools and for superintendents 
and 'teacher's special certificate,' valid in schools of all grades, but only for the 
branch or branches of study named therein." 

Very trll;ly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMMISSIO~ERS-NOT AUTHORIZED TO HIRE SHERIFF'S 
MACHIXE FOR USE OF SHERIFF ON OFFICIAL BUSINESS. 

County commissioners have no outhority to hire the sheriff's machine for the use of 
the sheriff in the performance of his official duties. 

CoLUMB"C"s, Omo, December 19, 1917. 

HoN. CHESTER PEJ'.'l)LETON, Prosecuting Attorney, !i'indlay, Ohio. 

DEAR Sm:-1 am in receipt of your communication of November 16, 1917, wherein 
you request my opinion as follows: 

"Calling your attention to your opinion numbered 631 and dated Sep
tember 19, 1917, to the effect that the co\mty commissioners may enter into 
a contract for the hire of a machine owned by the county surveyor for the 
use of said surveyor and his assistants in the performance of their official 
duties, I wish to ask whether the same reasoning does not apply to the sheriff 
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and whether the county commissioners may not enter into a contract for 
the hire of a machine owned by the sheriff for the use of the sheriff and his 
deputies in the performance of their official duties." 

There is quite a distinction between the case presented by you and the one pre
sented by Harry S. Core, to whom opinion l\o. 631 was rendered, arising from the 
fact that section 7200 G. C. gives the county commissioners authority to hire an auto
mobiJe for the use of the county surveyor, whereas in the case presented by you there 
is no authority given the rounty commissioners under the statutes to hire an automobile 
for the use of the county sheriff and his deputies. In the former case the real question 
to be determined was whether or not the principle of public policy p10hibited the 
commissioners from hiring the s'urveyor's machine for the use ol said surveyor and 
his assistants in the performance of their official duties, whereas in this case it is un
necessary to decide that question, as the commissioners have no authority to hire a 
machine from any one for the use of the sheriff. 

I might· in this connection call your attention to section 2997 of the Genera~ Code, 
which reads in part as follows: 

"In addition to the compensation and salary herein provided, the county 
commissioners shall make allowances quarterly to each sheriff * * * and 
all expenses of maintaining horses and vehicles necessary to the proper ad
ministration of the duties of his office." 

The question of whether or not this section of the General Code would include 
automobile hire was passed upon in the case of State ex rei. Sartain, as sheriff of Frank
lin county, Ohio, v. Sayre, :1s auditor, etc., 12 0. N. P. 61: The syllabus in said case 
reads as follows: 

"It is within the discretion of county commissioners to make an allow
ance to the sheriff for automobile hire, incurred in and necessary to a proper 
administration of the duties of his office in the service of writs and processes 
or in pursuing or transporting persons who are wards of the state or are 
charged with crime." 

This question was passed upon by my predecessor, in an opinion rendered July 
20, 1915, found in the Reports of the Attorney-General for the year 1915, Vol. 2, page 
1276, wherein he held as follows: 

· "While section 2997 contains the word 'maintaining' and does not con
tain the word 'operating,' it would undoubtedly follow that said section 
authorizes the allowance of all expenses incident to tl::e use of the automobile 
in public busiPess, and would include oil and gasoline, as well as necessary 
repairs to tires and parts. 

"The county commissioners may, therefore, mf.ke an allowance to the 
sheriff for the expenses of maintaining and operating his automobile when 
used in the proper administration of the duties of his office. * * * Just 
what proportion of the expenses may be charged against public funds will 
depend upon the facts in each particular case and is more a matter of policy 
than of law." 

l agree with the opinion :Jbove quoted and am of the opinion that section 2997 
authorizes the commissioners to make an allowt..nce to the sheriff of expenses incurred 
by said official for the use of his own machine in the discharge of his official duties. 
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If, however, said ma!:hine is not used exclusively by the sheriff for public business, 
it will be neeeEsary fm the commissioners to make some armngemcnt for the division 
of the expense of maintaining and operating said machinP, but in no case can such 
arrangement include any item of compensation for the usc of said machine. 

Answering your question specifically, therefore, l advise yol• that the reasoning 
used in opinion 631 cannot be extended to apply to any county official except the county 
surveyor, and that the county commissioners have no authority to hire the sheriff's 
machine for the use of the sheriff in the performance of his official business, but that 
the commissioners, under authority 01 section 2997 may make .11Iow: nces to the sheriff 
to reimburse him for the expense of using his own m9chine for public business. 

I might in passing call your attention to section 2412-1 G. C., as amended in 
107 0. L., p. 585, which reads: 

877. 

"Th~t, whenever the county commiSSIOners are of the opinion that it 
is expedient to purcht se one or more automobiles or other vehicles for the 
use of the county commissioners and county sheriff, in order to facilitate 
the tr~nsaction of public county business, they shall adopt 1:. resolution to 
that effect, and shall file an application in the court of common pleas, setting 
forth the necessity for such purchase, together with a statement of the kind 
and number of vehif'les required and the estimated cost of each such vehicle. 
Ten days' notice of the time of hearing such application sh:tll be published in 
a newspapP.r of general circulati.on in the county. If upon such hearing of 
said application the court shall find that it is necessary and P.xpedient to 
purchase one or more of such vehicles, it shall so order, and shall fix the number 
and kind of such vehicles, and the amount to be expended for each." 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera I. 

BOARD OF EDUCATION -BY WHOM SUCCESSOR TO :VIE:VIBER WHOSE 
TERl\I EXPIRES THE DAY PRECEDING THE THIRD SATURDAY 
IN JANUA~Y IS APPOINTED. 

The member of the county board who is elected to succeed the member whose term ex
pires the day preceding the third Saturday in January in each year, must be elected by 
the presidents of the boards of education, which presidents are themselves elected on the 
first Monday in January each year. 

·The appointing power c~nnot forestall the rights and prerogatives of their own suc
cessors by appointing successors to o.ffice expiring after their power to appoint has itself 
exp·ired. 

CoLUMncs, Omo, December l 9, 1917. 

RoN. C. l\1. CALDWELL, Prosecuting Attorney, lV.:werly, Ohio. 

DEAR Sm:-Your request fo1 my opinion reads as follows: 

"Under section 4729 of the General Code, as amended in Vol. 104. 0. L. 
136, should the member of the county hoard of edu<ation whose term begins 
the third Saturday in January, 1918, be elected by the present presidents 
of the rural boards, or should he be elected by the presidents of the board~ 
as they will be constituted after the first Monday in January, 1918? 
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"Was the election of a member of the county board, term to begin in 
January, 1918, at a meeting of the presidents held in August, 1917, upon 
call of the county superintendent, legal? Or, should not the meeting for 
this purpose be called after the first Monday in January, and before the 
third Saturday in January, 1917?" 

Section 4728 G. C. provides that each county school district shall be under the 
supervision and control of a county board of education which is composed of five 
members, each of whom shall be elected by the presidents of the various village and 
rural boards of education in such county school district. 

Section 4728-1 G. C. provides that all school districts other than village and city 
school districts within a civil township shall be jointly entitled to one vote in the elec
tion of members of the county board of education; that is, that the presidents of the 
boards of education of all such districts in a civil township shall meet for the purpose 
of choosing one of their number to cast the vote for members of the county board 
of education and if no such meeting is held wherein the person is chosen to cast ~uch 
vote, then the president of the board having the largest tax v!lluation shall represent 
all such districts of the civil township at the election of the county board member. 

Section 4729 G. C. pwvides that the term of office of the members of the county 
board of education shall begin "on the third Satmday of January" and sball extend 
for a period of five years. Section 4730 G. C. provides that the call of the various 
pre!:iidents of the boards of education for the election of the county board member 
shall be issued by the county superintendent, thst the meeting shall organize by elect
ing a chairman and a clerk, and that the result of the election of such county board 
member shall be certified to the county auditor by the chairman and clerk of the 
meeting. 

Section 4732 G. C. provides that: 

"Each county board of education shall meet * * * on the third 
Saturday of March of each year * * * and shall organize by electing 
one of its members president and another vice-president, both of whom shall 
serve for one year," 

and that the coimty superintendent shall act as secretary of the board. 

Section 4745 G. C. provides: 

"The term of office of rncmbets of each board of education shall begin 
on the first Monday in January after their election and eaeh such officer 
shall hold his office for four years * * * and until his successor is elected 
and qualified." 

The above refers to the members of boards of education of the various school 
districts and does not refer to the members of the county bol!rd of education. 

Section 4747 G. C. provides: 

"The board of education of each city, village or rural school district 
shall organize on the first Monday in Januf!ry <Jjter the election of members of 
such board. One member of the board shall be elected president, one as 
vice-president and a person who may or may not be a member of the board 
shall be elected clerk. The president and vice-president shall serve for a 
term of one year and the clerk for a term not to exceed two years. * * *" 
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This last quoted section provides for the organization of the various boards of 
education of school districts, except the board of education of the county school dis
trict. 

Section 4838 G. C. provides: 

"All elections for members of boards of education shall be held on the 
first Tuesday after the first Monday in November in odd numbered years.'' 

This section refers to members of boards of education of city, village and rural 
school districts, but does not include the members of the county board of education. 

From the above, then, you will note that the term of office of the members of 
the boards of education, except the county board of education, shall begin on the first 
Monday in January after such members have been elected and thl.l.t the election of 
such members is to be in odd numbered years and at the time of the holding of the 
general election, viz., the first Tuesday after the first Monday in November thereof. 
Such boards ot education, except the county board of education, shall meet and or
ganize on the day the terms of the newly elected members begin, that is, the first 
Monday in January every other year. In other words, the organization of the board 
of education occurs every year and a period of one year from and after the first Monday 
of January in each year. As also above noted, the presidents of the boards of edu
cation of the various districts of the county school district, that is, the boards which 
have a vote in the selection of a county board member, shall compose the electing 
body for the selection of the members of the county board. The term of office of 
the county board member shall begin on the third Saturday in January and shall 
extend for a period of five years. So that the end of the term of a member of the 
county board of education would be at tbe end of the day preceding the third Sat
urday in January, five years after the time at which such member began the term, 
and no vacancy would exist and no term would terminate until that date. 

Your question resolves itself, then, into the following: 

Does the election of such new members fall to the president~ who are 
elected on the first Monday in January next preceding such third Saturday 
in January at which the county board members term begins, or can such 
county board members be elected by the presidents of the various boards 
prior to such first Monday in January? 

It is a well established principle of law that: 

"The appointing power cannot forestall the rights and prerogatives 
of their own successors by appointing successors to office expiring after 
their power to appoint has itself expired." 

In opinion No. 495 this department held that a county board of education had 
no authority to elect a county superintendent to succeed one whose term did not begin 
during the term of all the members of the board seeking to so elect such county su
perintendent. In that opinion was cited the case of State v. Sullivan, 81 0. S. 79-92, 
wherein the following language is used: 

"It admittedly is the well established general rule of Jaw th~>.t an officer 
clothed with authority to appoint to a public office, cannot, in the absence 
of express statutory authority, make a valid appointment thereto for a term 
which is not to begin until after the expiration of the term of such appointing 
officer. 

14-Yol. III-A. G. 
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Mechem in his work on Public Offices and Officers, at section 133, cites 
the general rule as follows: 

'The appointing power cannot forestall the rights and prerogatives of 
their own successors by appointing successors to office expiring after their 
power to appoint has itself expired.' The author then quotes with approval 
the language of Buchanan, J., in Ivy v. Lusk, 11 La. An., 486, where he says: 

'That an appointment thus made by anticipation has no other basis 
thf n expediency and convenience, and can only derive its binding force and 
effect from the supposition that there will be no change of person, and con
sequently of will, on the part of the appointing power, between the date of 
the exercise of that power by anticipation, and that of the necessity for the 
exercise of such power by the vacancy of the office.' 

Throop on his treatise on Public Officers, section 92, says: 
'But it has been held that where an office is to be filled by appointment 

by the governor, with the advice and consent of the senate, the governor and 
senate cannot foreshll theii successors, by appointing " person to an office, 
which is then filled by another, whose term will not expire until after the 
expiration of the terms of the governor and senators. And tht.t an out
going board of free-holders of a county.cannot lawfully appoint a person to 
an office which will not become vacant during their official terms.' The 
correctness and soundness of the rule and doctrine as above enumerated, so 
far as investigation has disclosed to us, is not opposed by any of the authorities, 
but is supported by many, among which are State ex rel. Bownes v. Meehan, 
45 N. J. L. 189; The People, ex rel. Sweet, v. Ward, 107 Cal. 236; Ivy v. 
Lusk, 11 La. An., 486." 

ln that case it was urged that the board was a continuing body and that only 
one member was being changed and that therefore the personnel of the board would 
only be changed in part, and for that reason it could not be considered a new board. 
But the court held in State ex rel. Attorney General v. Thompson, 6 0. C. D. 106-
110, that: 

"At the time of the attempted appointment of the defendant by the 
commissioners it was Imown that when the office should become actually 
vacant, the personnel of the board would be changed by the expiration of 
the term of Mr. Cassidy. For that reason, in addition to the others I have 
stated, the board had no power to make his appointment." 

In this case it cannot be determined until after the organization of the various 
boards of the county just how many changes there will be in the electing body, but 
it is only fair to assume that on account of the election of new members to the various 
boards there will be some changes and that the electing body will have a different 
personnel after the first Monday in January than what it has had this time. 

Following the above authorities, then, I must advise you that a member of the 
county board of educLtion who is elected to succed the member whose term expires 
on the day preceding the third Saturday in January, 1918, must be elected by the 
presidents of the various boards of education of the county school districts who are 
elected on the first Monday in January, 1918, or who are serving until their successors 
are duly elected and qualified. That is to say, it will be for the new electing body 
and not the old to select such successor. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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878. 

WITNESS FEES-BEFORE GRAND JURY-LIMITED TO 51.00 PER DAY
REGARDLESS OF THE NUMBER OF CAUSES HE APPEARS IN-UN
LESS OTHERWISE SPECIALLY ORDERED BY THE COURT-RECOV
ERY l\IA Y BE HAD AGAINST WIT!\'ESS FOR EXCESS FEES. 

A witness subpoenaed to appear before a grand jury is limited to the one witness fee of 
$1.00 per day regardless of how many causes he appears in before the grand jury during 
the day, unless the court otherwise directs by special order. 

The court may, by reason of section 3014 G. C., if it sees fit, allow a witness a witness 
fee for his appearance before the grand jury on vny one day, which allowance shall be "made 
by special order, as provided by statute. 

Where a witness has been paid more than one witness fee for appearing on any one 
day, without special order from the court, recovery can be had against the witness receiving 
the excess fees. 

CoLUMBus, Omo, December 19,1917. 

The Bureau of Inspection and S1tpervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-I have your letter of November 12, 1917, as follows: 

"We respectfully request your written opinion upon the following ques
tions: 

(1) May a witness, who has been subpoenaed to appear before a grand 
jury, say at 9 a. m., at 2 p.m. and at 3:30p.m., of the same day, be legally 
paid a witness fee for each appearance, or is he limited under the provisions 
of section 3014 G. C. to only one dollar? 

(2) May a court under the circumstances set forth make a sepcial order 
granting a witness a fee for each appearance before a grand jury? 

(3) If you should hold that witnesses can only be paid one witness 
fee, can findings for recovery be maJ.e against witnesses who have received 
more than one fee for any one day's appearance for attendance before a grand 
jury, or when testifying in more than one c~use?" 

Section 3014 of the General Code reads: 

"Each witness attending under recognizance or subpoena, issued by 
order of·the prosecuting attorney or defendant, before the court of common 
pleas, or grand jmy, or other court of record, in criminal causes, shall be 
allowed the following fee>~: For each day's attendance one dollar, and five 
cents for each mile, the same as in civil causes, to be taxed in only one cause, 
when attending in more causes thaP one on the same days, unless otherwise 
directed by special order of the court. When certified to the county auditor 
by the clerk of the court, fees under this section shall be paid from the county 
treasury." 

It will be noted that this section provides that the witnesses may receive "for 
each day's attendance, $1.00, and five cents for each mile, the same as in civil causes, 
to be taxed as in only one cause when attending in more causes than one on the same 
days, unless otherwise directed by special order of the court." This provision makes 
it clear that the witness is limited to the one witness fee of :n.oo, regardless of how 
many causes he appears in before the grand jury in one day, unless the court otherwise 
directs by special order. This answers your first question. 
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Answering your second question I would advise that the court may, if it sees fit, 
allow a witness a witness fee for each ap·pearance before the grand jury on any day 
since the statute vests that discretion in the court, provided such appearances are on 
separate mL tters. 

Answering your third question, I would advise you that where witnesses have 
been paid more than one witness fee for appearing on any one day, without any special 
order from the aourt, recovery might be made against witnesses receiving the excess 
fees, since the payment of these excess fees to them is payment not warranted by law. 

879. 

Vindicator Printing Company v. State, 68 0. S., 362. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

TRANSPORTATION-OF PERSONS TO HOSPITAL FOR THE INSANE
ALLOWANCE OF SHERIFF FOR SAMR GOVERNED BY SECTION 299'1 
G. C.-SECTION 1982 REPEALED BY IMPLICATION. 

The act of March 22, 1906, found in 98 0. L. 89, section 19 of which contained origin
ally the provisions of section 2997 Genenl Code, repeJled by implicJiion section 1982 G. C., 
in so fJr Js that section related to the method of transportation of persons to the hospital 
for the insJne. 

The allowance to be m.1de the sheriff, therefore, for his expenses incurred in trans
porting and conveying persons to such hospitals is now to be governed entirely by section 
2997 G. C. 

CoLuMBus, Onro, December 20, 1917. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of November 22, 1917, as follows: 

"We respectfully request your written opinion upon the following questions: 
(1) Can a sheriff convey an insane patient to a state hospital in a county 

other than his own county by automobile and he reimbursed for the expense 
of such commitment under the provisions of section 2997 G. C., or does the 
provision of section 1982 G. C. govern as to the method of commitment so far 
as the use and expense of <>. conveyance is aoncerned? 

(2) Should you bold that the conveyance must be by railroad and not 
by automobile, may the examiners of this department make a finding for 
recovery against a sheriff, who has made such commitment in an automobile, 
for the diffe,·ence in cost, the cost by the automobile being three times as 
much as it would have been by rail?" 

Section 1982 G. C. reads: 

"When it appears at the time of aonveying such person to the hospital that 
the condition of the patient so requires, a conveyance may be provided from 
the nearest railroad station, or in counties where st'lte hospitals are located, 
from the county se:.t to the hospital, and the expense thereof and the costs and 
expenses specified in the preceding section shall be paid from the county 
tre:,sury upon the certificate of the probate judge." 
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Section 2997 General Code reads: 

"In addition to the compenastion and salary herein provided, the county 
commissioners shall make allowances quarterly to each sheriff for keeping 
and feeding prisoners, as provided by law, for his actual and necessary ex
penses incurred and expended in pursuing or transporting persons accused 
or convicted of crimes and offenses, in conveying and transferring persons to 
and from any state hosiptal for the insane, the institution for feeble-minded 
youth, Ohio hospital for epileptics, boys' industrial school, girlS' industrial 
home, county homes for the friendless, houses of refuge, children's homes, 
sanitariums, convents, orphan asylums or homes, county infirmaries, and all 
institutions for the ca1e, cure, correction, Ieformation and protection of un
fortunates, and all expenses of maintaining horses and vehicles necessary to 
the proper administration of the duties of his office. The county commissioners 
shall allow the sheriff his actual railroad fare and street car fare expended in 
serving civil processes and subpoenaing witnesses in civil and criminal cases, 
and may :l.llow his necessary livery hire for the proper administration of the 
duties of his office. Each sheriff shall file under oath with the quarterly report 
herein provided a full, accurate and itemized account of all his actual and 
necessary expenses, including railroad fare, street car and livery hire men
tioned in this section before they shall be allowed by the commissioners." 

Section 1959 G. C. reads: 

"When advised that the p:l.tient will be received, the probate judge 
shall forthwith i~sue his warrant to the sheriff, commanding him forthwith 
to take charge of and convey such insane person to the hospital. If the probate 
judge is satisfied, from proof, that an assistant is necessary, he may appoint 
o,ne person as such. If the insane person is a female, he shall appoint a suit
able female assistant to accompany the sheriff and such insane person to 
the hospital." 

Section 1982 G. C. originally appeared in an :.ct passed April 29, 1891, entitled 
"an act to amend sed.ion 719 of the Revised Sta.tutes." Up to the passage of this act 
the sheriff was only entitled to cert.1in mileage for transporting persons to the asy
lum, but no provision was made concmnirtg the hiring of any conveyance. In the act 
above referred to the following provision was read into section 719 R. S.: 

"Provided that in counties containing a city of the first class, second 
grade, when it.shall be made to appear to the probate judge that the condi· 
tion of the patient makes the same necessary, he shall make an order author
izing the sheriff to provide a conveyance for said patient, and the same shall 
be taxed in the bill of costs and paid as other costs in the case." 

In 93 0. L., page 198, section 719 of the Revised Statutes was again amended 
and the provision above referred to was made to read: 

"The costs specified shall be pt id out of the county treasury upon the 
certificate of the probate judge, provided that when it appears necessary to the 
sheriff at the time of conveying said person to the hospit.1l, the condition 
of the patient requires the same, he shall be authorized to provide a conveyance 
for said patient from the next railroad station, except that in counties where 
state hospitals are located the sheriff may provide a conveyance from the 
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county se&.t and the costs of the same shall be taxed in the bill of costs and 
paid as other costs in the case." 

This section was again amended in 95 0. L., 286, but the provision referred to 
remained practically the same and was c:..rried in that form into the Gener~ Code 
as section 1982. 

Section 2997 G. C. was originally section 19 of an act passed March 22, 1906, 
98 0. L., page 89-96, and read substantially as we now find it in the General Code. 

From the above it will be seen that section 2997 of the General Code is a later 
enactment than section 1982 of the General Code. It also appears that section 2997 
G. C., in providing that the county commissioners may allow the sheriff his actual 
and necessary expenses incurred "in conveying and transferring persons to and from 
any state hospital for the insane" covers the same subject matter as section 1982 of 
the General Code. It is evident, too, from a reading of both sections that section 2997 
G. C. is inconsistent with section 1\J82 G. C. in that the expenses of the sheriff in con
veying and transporting persons to the state hospital are to be allowed by the county 
commissioners under section 2997 and under section 1982 G. C., are to be paid from 
the county treasury upon the certificate of the probate judge. 

In Goff eta!. v. Gates, et al., 87 0. S., 142, it was held: 

"An act of the legislature that fails to repeal in terms an existing statute 
on the same subject matter, must be held to repeal the former statute by 
implication if the latter act is in direct conflict with the former, or if the 
subsequent r.ct revises the whole subject-matter of the former act and is 
evidently intended as a substitute for it." 

In view of the above I am of the opinion that the act of March 22, 1906, found 
in 98 0. L., page 89, section 19 of which contained originally the provisions of section 
2997 G. C., repealed by implication section 1982 G. C. in so far as that section related 
to the transportation of insane persons to the state hospital. 

The allowance to be made the sheriff, therefore, for his expenses incurred for 
transporting and com-eving pe1sons to the state hospital is now to be governed entirely 
by section 2997 G. C. There may be m<>ny cases where it might be unwise to attempt 
to transport insane persons by rail and if the sheriff conveys them by automobile and 
the county commissioners are of the opinion that his action, in so doing, is proper, 
I am of the opinion that they may allow him the automobile expense thus incur ed. 
Of course there may be cases when the authority to empower the sheriff to so trans
port persons may be abused, but whether or not such abuse is in evidence in any cer
tain case is 'l. matter for the county commi.ssioners to determine. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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880. 

STATE BOARD OF E:\IBAL:\HXG EXA:\1IXERS-WITH0l;T AUTHORITY 
TO RETC"RX FEES TO APPLICAXT FOR'REGISTRATIOX, EXA:\HXA
TIO~ OR LICEXSE-APPLICA.."\T ~lUST PAY SA:\IE FEE FOR SECOXD 
EXA:\HXATIOX-NO POW'ER TO REFUSE LICENSE BY AFFIDAVIT 
TO QUALIFIED PERSON-AFFIDAVIT IN CRIMIXAL PROSECUTIOX
HOW SA:\1E SIGXED-LIABILITY OF PERSON WHO SIGXS SA:\1E. 

1. The state board of embalming e:r;aminers is without :JUthority to return fees 
which have been properly received for registration, examination, license by affulavit or for 
reciprocal license. 

2. An applicant who fails at an examination and takes a second or re-exami
nation, must pay the same fee as is charged at the first or original examination. 

3. The stJte board of embalming examiners has no power to refuse a license 
by affidavit to a person who qualifies under the provisions of section 1343 G. C. 

4. The secretary-treasurer cannot sign an affidavit in a criminal prosecution 
in an official capacity. The same must be signed by him personally ond in his own primte 
capacity. 

5. The person who signs the affidavit is not liable in damages unless the action 
is brought without probable c1use or unless he acts maliciously. 

CoLUMBUs, Omo, December 20, ·1917. 

The State Board of Embalming Examiners, B. G. JoNEs, Secretary-Treasurer, Colum
bus, Ohio. 

GENTLEMEN:-My opinion is requested upon the following questions: 

"1. I respectfully ask for your opinion as to whether this board has the 
authority to return for any cause fees received for registration, examination, 
licenses by affidavit or reciprocal licenses. 

2. Also if an applicant registers and takes an examination and fails 
to receive the necessary passing grade and applies to the board again for an 
examination, what is the fee that the law requires of him. In other words, does 
this applicant have to again pay the registration and the examination fee 
or will the payment of the examination fee be sufficient? 

3. Has this board the power to refuse a license by affidavit, even if the 
provisions of the General Code have been complied with, if the board has 
knowledge that the applicant is not a proper person to have a license? 

4. Can the secretary-treasurer sign a warrant for the arrest of an offender 
in his officia.l capacity or must he sign it personally? 

5. If he signs it personally, is he (secretary-treasurer) not liable for 
damages providing the case is decided against him?" 

Registration fees for persons who desire to take examinatior:s for a license as em· 
balmer in this state are provided for by section 1342 G. C., whM!h reads as follow3: 

"Every person desiring 4> engage in the practice of embalming or the 
preparation of the dead for burial, cremation or transportation, in the state 
of Ohio, shall make a written application to the state board of embalming ex
aminers for registration, giving such information as the sa.id board may, by 
regulation, require for such registration. Each application must be accom
panied by a fee of one.dollar * * * If the said board shall find the facts s<Jt 
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forth in the application to be true, the said board shall issue to said appli
cant a certificate of registration. * * * 

Examination fees for applicants who desire to become licensed embalmers in the 
state of Ohio are provid(.'d for in section 1342 G. C., as follows: 

" * * * Ml applications for a license to practice embalming and 
the preparation of the dead for burial, cremation or transportation in this 
state, must be made to the state board of embalming examiners in writing 
and contain the name, age, residence and the person or persons with whom 
employed, the name of the school attended, together with a certificate from 
two reputable citizens that the applicant is of legal age and of good moral 
character, also a certificate under oath when required by the said board from 
the president or dean of the embalming school or college he or she has at
tended, that the applicant has complied with the requirements of said school 
or college or a certificate under oath when required by said board, from the 
licensed embalmer under whom he or she has worked as an apprePtice, that 
he or she has complied with the requirements of apprenticeship as set forth 
in this section. Each application must be accompanied by a fee of ten dollars 
and the certificate of registration. * * * " 

License by affidavit fees are provided for in section 13!3 G .. C. as follows: . 
" * * * This section and the two preceding sections shall not apply 

to any person * * * engaged in the practice of embalming or the prep
am.tion of the dead for burial, cremation or transportation prior to January 
1, 1903, provided that he or she has had at least three years practical experience, 
if such person, prior to January 1, 1918, makes application to the state em
balming examiners for a license accompanied by a fee of $25.00, 2nd an affidavit 
certifying that he or she was in such practice before January 1, 1903, and 
thereupon the state board of embalming examiners shall issue a license to such 
applicant. * * * 

Reciprocal license fees are provided for in section 1343-1 G. C. as follows: 

"The state board of embalming examiners may grant without exami
nation an embalmer's license to a duly licensed embalmer of another state, 
who shall have been examined by a regular board of embalming examiners on 
substantially the same subjects and requirements demanded by the board 
of this state, and shall have obtained an average grade of not less than seventy
five per cent in such examination. Such license shall be known as a recip
rocal license. * * * Each applicant for a reciprocal license shall pay 
a license fee of twenty-jive dollars. * * * " 

Section 24 of the General Code reads in part as follows: 

"On or before Monday of each week every state officer, state institu
tion, department, board, commission, * * * shdl pay to the treasurer 
of state all moneys, checks and drafts received for the state, or for the use 
of any such state officer, state institution, department, board, commis
sion, * * * during the preceding week, from taxes, assessments, licenses, 
premiums, fees, penalties, fines, costs, sales, rentals or otherwise, and file 
with the auditor of state a detailed verified statement of such receipts. * *" 
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I know of no provision of law which permits the return of fees which are re~eived 
by the board of embalming examiners and which are paid into the state treasury to 
be returned or refunded and I therefore advise you that your board has no authority 
to return fees received for registration, examination, licenses by affidavit or reciprocal 
licenses. It should be said, however, in relation to the fees for a reciprccal license, 
that while the same is paid for the license, yet I am informed that such fee usually 
aC'companies the application or request for such license. Reciprocal licenses are granted, 
if at all, without an examination being had therefor and only after the boaT(i has de
termined that the applicant is a regularly lic_ensed embalmer of another state and has 
been examined by a reg11lar board of embalming examiners on substantially the same 
subjects and requirements as are demanded by the board of this state and that such 
applicant shall have obtained an average grade of not less than seventy-five per cent 
in such examination. If the fee accompanies such application or request for such re
ciprocal license and is held by the board or an officer thereof while the investigation 
as to the qualifications of such applicant is being made, such fee is so held by the board 
or an officer thereof not in any official way, but simply as agent of the applicant during 
the time of such investigation and subject to be returned to him at his request in case 
he fails to qualify or to be received officially by the board if the applicant's qualifica
tions are found to be proper; and at such time as it is so officially received it should 
then be paid into the state tre;:sury as other fees and cannot then be returned or re
funded. 

Coming now to your second question, you will note again that part of section 
1342, which is first ·above quoted and which provides that before a person may take 
an examination before the board of embalming examiners he must receive a certificate 
of registration, and if the board finds the facts set forth in the application to be true, 
the board shall issue to such applicant a certificate of registration. There is nothing 
in the statute which provides that a new certificate must be issued befme e!tch exami
nation and I can conceive of no good reason why the same should be done. The filing 
of the application for a certificate of registration gives the board an opportunity to 
investigate the applicant and his credentials and the fact that he does not pass the 
examination does not, it seems to me, argue that his qualifications as to moral char
acter, age and general education shall ag!.in be inquired into. In other words, it seems 
to me it would be presumed that there would be no further investigation to be made 
prior to another examination, and I therefore advise you that the examination fee of 
$10.00 is all the fee that is required of an applicant who desires to take a second exam
ination. 

Coming now to your third question. Attention is called again to that part of 
section 1343, above quoted, in which it is provided that section 1343, section 1342 and 
section 1341 of the General Code shall not apply to those persons who were engaged 
in the preparation of the dead for burial, cremation or transportation, prior to Janu
ary 1, 1903, provided that such person has had at least three years practical experience, 
and provided further that such person, prior to January!, 1918, makes an application 
to the state board of embalming examiners for a license and accompanies such appli
cation with a fee of $25.00 and a certificate that he or she was engaged in such prac
tice before January 1, 1903. The statute then provides "and thereupon the state board 
of embalming examiners shall issue a license to such applicant." Moral character, 
age, general education, etc., which are made qualifications in the other sections re
ferred to, do not seem to apply to persons who are able to secure a license by affidavit. 
Such person, however, would be amenable to the provisions of section 1343-2, which 
reads: 

"The state board of embalming examiners may revoke and void a license 
obtained by fraud or misrepresentation, or if the person named therein uses 
intoxicants or drugs to such a degree as to render him unfit to practice embalm-



2410 OPINIONS 

ing, or has been convicted of a felony subsequent to the date of his license, surh 
revocation may be vacated, reversed or set aside for good cause shown at the 
discretion of the board." 

Answering your third question, then, I advise you that the board cannot refuse 
a license to one who applies by affidavit under section 1343 G. C. if all the provisions 
of the General Code have been complied with 

Coming now to your fourth question, I advise you that the person who occupies 
the position of secretary-treasurer of the board cannot sign an affidavit for the arrest 
of an offender in any official capcaity. If he signs and makes oath to an affidavit, he 
must do the same in his own personal capacity. In order to identify him there is noth
ing wrong, except that it is a mere matter of surplusage, to say in the body of the affi
davit that such person is the secretary-treasurer of the state board of embalming ex
aminers, and it adds nothing to the affidavit, and in signing the same it must be signed 
and sworn to personally. 

In your fifth question you ask if such secretary-treasurer signs the affidavit per
sonally whether or not he is liable for damages providing the case is decided against 
him. In answer thereto I advise you that where a person signs an affidavit which is 
regular and proper in form, and which rovers the facts in reference to the complaint, 
and which is filed before a magistrate having jurisdiction of such matter, and the 
proper person is arrested, the person who so signs such affidavit is not liable in damages 
for false imprisonment or malicious prosecution simply because he signs such affidavit, 
even if there is a failure in such prosecution. 

It is held in 19 Cyc., 329, that: 

"The law recognizes no distinct privilege on the part of persons who 
procure the arrest of others; but in the interest of the administration of jus
tice it does not treat the mere giving of information or the executing or filing 
of a complaint concerning an offense justifying arrest or punishable by im
prisonment as causing an unlawful detention so as to impose responsibility 
in false imprisonment." 

In Cooley on Torts, Vol. 1, page 314, the author says: 

"One who merely states the facts to a magistrate and signs and swears 
to a complaint embodying such facts is not liable for false imprisonment." 

But in Truesdall v. Combs, 33 0. S. 186, the court holds: 

"Where a justice of the peace, without authority of law, issues a warrant 
of arrest, both he and the person at whose instance he acts are liable in an 
action for false imprisonment at the suit of the party illegally arrested by 
virtue of such warrant." 

This latter case, however, was disapproved in Robertson v. Parker, 99 Wise., 
659; 67 Am. St. Rep., 889; 75 N. W., 423; wherein the court held that a municipal 
judge was not liable for erroneously assuming to commit one to prison unless he acted 
wilfully, maliciously or corruptly in exercising such jurisdiction. 

It is held in Cooley on Torts, Vol. 1, page 320, that: 

"It is a duty which every m::.n owes to every other not to institute pro
ceedings maliciously which he has no good reason to believe are justified by 
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the facts and law. Therefore an action, as for tort, will lie when there is a 
concurrence of the following circumstances: First, a statute or proceeding 
has been instituted without any probable cause therefor; second, the motive 
in instituting it was malicious; third, the prosecution has terminated in the 
acquittal or discharge of the accused." 

So that if there has been probable cause in instituting the suit or proceeding and 
no malice entered therein, there can be no action for damages even though the pros
ecution terminates in the aequittal or discharge of the accused. 

881. 

Very truly yours, 
JosEPH McGHEE, 

AUorney-General. 

APPROVAL-CONTRACT BETWEEN FRANK TEJAN, OF DAYTON, OHIO, 
AND SUPERINTENDENT OF PUBLIC WORKS. 

CoLUMBus, Omo, December 20, 1917. 

RoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-You have submitted to this department contract entered into by 

you with Frank Tejan, of Dayton, Ohio, on October 9, 1917, for furnishing materials, 
equipment and labot necessary for the enlarging by dredging and cleaning out of the 
Tuscarawas feeder, in Summit county, Ohio, from the bulkhead of feeder; between 
certain stations designated, in the sum of $5,213.16, and have also submitted the 
bond securing the same. 

I have examined the contract and bond and finding the form thereof in com
pliance with law have approved the same. 

The auditor of state having certified that the~ is money available for the pay
ment of the amount called for by said contract, I have this day filed the said con
tract and bond with the auditor of state and am herewith returning to you the du
plicate copies thereof. 

882. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-BONDS-VILLAGE OF SOUTH NEWBURGH. 

CoLUMBUs, OHIO, December 20, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IN RE: Bonds of the vill~e of South Newburgh, Ohio, in the sum 
of $30,000, for the purpose of paying the village's share of the cost and ex
pense of improving certain determined streets in said village. 

I have carefully examined the transcript of the proceedings of the village council 
and other officers of the village of South Newburgh, Cuyahoga county, Ohio, relating 
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t<> the above bond issue, and find said proceedings to be in conformity to the pro
visions of the General Code relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the bond 
form submitted will, when signed by the proper officers and delivered, constitute 
valid and binding obligations of said village. 

883. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

STATE BOARD OF EMBALMING EXAMINERS-HOW VOUCHERS OF 
MEMBERS APPROVED. 

Vouchers of members of the board of state embalming examiners shall be approved 
by the board or by the secretary-trwsurer under authority so to do hJving been granted 
by the board, and sbll be countersigned by the secretary-treasurer of the board. 

CoLUMBus, Omo, December 20, 1917. 

HoN. B. G. JoNEs, Secretary-Treosurer, the State Embalming Board, Columbus, Ohio. 

DEAR Sm:-My opinion is requested by you on the following matter: 

"Who should approve the vouchers of members of this board for traveling 
expenses and per diem. For your informatiou it has been customary for the 
secretary-treasurer to approve them upon receipt of the board members,daily 
report." 

General Code section 1338 G. C., after providing that on the second Tuesday 
of July of each year the state board of embalming examiners shall organize and elect 
from their number a president and a secretary-treasure:, further provides that the 
secretary-treasurer shall serve during the pleasure of the boJ.rd and keep a complete 
record of the transactions of the board, collecting all money and performing any other 
duties required by the board. It is further provided in the same section that the 
board shall from time to time make and adopt rules, regulations and by-laws for its 
government, not inconsistent with the laws of this state and the United States. Two 
members shall constitute a quorum at a meeting of the board. 

General Corle section 1339, as found in 10i 0. L., page 655, reads: 

"Each appointed member of the state board of embalming examiners 
except the secretary-treasurer shall receive ten dollars per day and their 
reasonable and necessary traveling expenses while dis~harging the actual duties 
of their office. The secretary-treasurer shall receive an annual salary which 
shall be fixed by said board, and such necessary expenses as are incurred in 
the performance of his duties as secretary-treasurer. The fees received under 
the provisions of this chapter shall be paid into the state treasury to the credit 
of a special fund. The salaries and expenses incurred by the board and the mem
bers thereof in the discharge of their duties shall be p<Jid by the state auditor on vouch
ers counter-signed by the sec~etary-treasurer, and the state of Ohio shall not 
be liable for same or be at any expense in this connection beyond the amount 
received as fees." 
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Section 242-1, as found in 107 0. L., p. 639, reads in part: 

"* * * Whenever in any statute the word 'voucher 'is used, the same 
shall be held to mean such order and invoice, and the provisions of section 242-1, 
section 242-2 and section 243 of the General Code shall apply thereto. All 
orders and invoices shall be approved by the officer, board, commission or trustee 
of an .institution issuing the same, but such trustees, board or commission 
may by resolution or order filed with the auditor of state designate either a chief 
executive or the secretary or a clerk of such trustees, board or commission 
to approve the same." 

Sertion 243 G. C., as amended in 107 0. L., 640, provides in part: 

"* * * The auditor of state shall examine each invoice presented to him, 
or claim for salary, of an officer or employe of the state * * * and if he 
finds it to be a valid claim against the state and legally due and that there 
is money in the st.l.te treasury duly appropriated to pay it, and that all re
quirements of law have been complied with, he shall issue thereon a warrant 
on the treasury of state for the amount found due and file and preserve the in
voice in his office. * * * " 

So that when a member of the state board of embalming examiners files a claim 
for his per diem and his reasonable and necessary expenses incurred while discharging 
the .1.ctual duties of his office, the first that must be done is that the same must be 
approved, either by the board or by some one duly authorized by the board to ap
prove the same in its place and stead. The board may, under the provision of section 
242-1 G. C., above quoted, designate the secretary of the board to approve such vouchers 
on behalc of the board and if such designation is so made and the approval is so given 
by the secretary-treasurer of the board, that act then in effect is the act of the board 
approving such vouchers. If, however, no rule is made by the board authorizing the 
secretary-treasurer to approve said vouchers for and on behalf of the board, then I 
am of the opinion that such per diem and expense accounts are to be presented to the 
board and should be approved by the board, no less than two of whose members shall 
be present at a meeting at which such approval takes place. But even though the voucher 
ia &.pproved by the board, or if it is approved by the secretary-treasurer, after being 
authorized so to do by the board, the secretary-treasurer must still countersign the 
voucher, as is provided by section 1339 G. C., above quoted. When the same is ap
proved by the board, or is approved by the secretary-treasurer under an authorization 
by the board, the same then goes to the auditor of state, who shall examine the same 
and ascertain if it is a valid claim against the state and if it is legally due and if there 
is money in the state treasury duly appropriated to pay, and if all requirements of law 
have been complied with, and if the auditor of state finds each and all of the above 
requirements complied with, then he shall issue a. warrant on the state treasurer for 
the amount thereof and shall file and preserve the invoice, which in this case is the 
voucher, in his office. 

Answering your question then I advise you that the board shall approve all vouch
ers for per diem and traveling expenses, but under the provisions of section 242-1 G. C. 
the board may authorize the secretary-treasurer to approve same for and on behalf 
of the board, and after the same are approved they shall be countersigned, as is pro
vided by section 1339 G. C., by the secretary-treasurer of the board before they are 
presented to the auditor of state for his examination and warrant. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-G ener Jl. 
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884. 

DISAPPROV AL-BONDS-8TRATTON VILLAGE SCHOOL DISTRICT OF 
JEFFERSON COUNTY. 

CoLUMBUs, Omo, December 20, 1917. 

Industrial Commission of Ohio, Columb·us, Ohio. 

GENTLEMEN:-

RE: Bonds of Stratton village school district of Jefferson county, Ohio, 
in the sum of $25,000.00, to purchase site for and erect a school house in said· 
school district. 

I am herewith returning without approval transcript of the proceedings of the 
board of education and other officers of Stratton village school district relating to the 
above bond issue. An examination of the said transcript discloses the following defects 
relating to said proceedings: 

1. The date of the meetin!l: of the board of education of said school district at 
which the resolution was adopted submitting to the electors of said school district the 
proposition of said bond issue appears only by way of recital in the notice of election, 
which is set out in said transcript, but there is nothing whatever in said transcript to 
indicate the character of said meeting. If it be claimed that said meeting was a regular 
meeting, so much of the minutes in the record of the board of education at some legal 
meeting should be set out as show the adoption by the board of a rule fixing the dates 
for the regular meetings of the board as provided by section 4747 of the General Code. 

If it be claimed that this meeting was a special meeting, then such facts should 
be stated in the transcript as affirmatively show that notice of said meeting was given 
in the manner required by section 4751 General Code. 

The transcript shows that apparently all of the members of the board of education 
were present at this meeting, and this fact probably cures any defect in the legal ch&r
acter of the meeting at which this resolution was adopted, However, a transcript of 
the proceedings of the board of education relating to a bond issue should set out such 
facts as will affirmatively show the character of the meeting at which the board of 
education took action rela_ting to such bond issue. 

2. The transcript contains a certificate signed by the clerk of the board of super
visors of elections of Jefferson county certifying the result of the election on the bond 
issue, and stating that twenty-eight votes were cast in favor of the proposition and eight 
votes were cast against the same. There is nothing, however, in the transcript to show 
that the board of education ever made a canvass of the votes cast at such election in 
the manner required by section 5120 of the General Code. I am inclined to the view 
that the provisions of this section, insofar as it designates the time at which the board 
of education shall make such canvass, are directory rather than mandatory. I am 
equally convinced, however, that under the provisions of said act it is the duty of the 
board of education to make such canvass and enter the result thereof on the records 
of the board, and that the board is not authorized to take any further steps relating 
to said bond issue pursuant to said election until such canvass has been made and the 
result thereof so entered on its records. 

3. I find nothing in the transcript to indicate the date or character of the meeting 
of the board of education at which it adopted the resolution providing for the issue 
of the bonds, and what I have said above with respect to the meeting of the board 
at which it adopted resolutions submitting the proposition of the bond issue to the 
electors of the school district applies as well to the meeting at which the issue of bonds 
was provided for. 
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The transcript likewise reveals that at this meeting all the members of the board 
were present. 

4. The resolution providing for the issue of bonds is fetally defective in this, 
that it does not contain any provision for an annual tax levy on the taxable real and 
personal property in said school district for the purpose of paying interest on said 
bonds and to create a sinking fund for the payment of said bonds at matmity as re
quired by section 11 of article XII of the state constitution. 

5. The resolution providing for the issue of bonds recites that there is 

"no trustee of the sinking funds for the taxing district issuing such bonds." 

but there is nothing in the transcript to indicate whether or not the school district 
now has an outstanding bonded indebtedness which colls for the appointment of a 
board of commissioners of the sinking fund of such school district as required in such 
cases by section 7614 General Code. 

6. In addition to the foregoing the transcript is defective in not making a com
plete statement of the fiscal affairs of said school district, such as would be· indicated 
by a statement of the tax duplicate valuation of taxable real and personal property 
in said school district, the tax rate for school and other purposes and the manner in 
which said rates are affected by the limitations of the Smith one per cent. law, etc. 

Some of the defects above noted may be corrected on further information. How
ever, in my opinion, the second and fourth objections above noted are fatal to the 
validity of this bond issue so far as the present legislation of the board of education 
is concerned, and l-am compelled to advise you not to purchase the same. 

885. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gencr Jl. 

MINOR-UNDER TEN YEARS OF AGE-MAY NOT BE EMPLOYED IN, 
ABOUT OR IN CONNECTION WITH ANY MINE. 

The provisions of sections 912, 944 and 953 G. C. do not permit the employment of 
children under sixteen years of age in, about or in connection with any mine. Such em
ployment is governed by the provisions of section 13002 G. C. 

CoLUMBUs, Omo, December 21, 1917. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GE:r,TLEMEN:-1 have your communication in which you state: 

"Sections 912, 944 and 953 of the General Mining Code of Ohio, in our 
opinion, very much conflict with section 13002 governing the employment 
of minors in and around the mines of this state. 

Owing to these conflicting sections of the General Code many argu
ments and differences of opinion have arisen resulting in much confusion 
at the mines in the past, especially where operators and miners have felt 
inclined to violate the child labor law. 

We have just finished reading proof and have it prepared for the state 
printer to print 5000 copies of the mining laws. 
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In order to prevent past experiences we would be pleased to have you 
advise us in the form of an explanatory note which could be inserted at the 
head of the above named sections so that they may be the more readily un
derstood by the men at the mines." 

The sections, or parts thereof, which must be considered in answering your ques
tion are as follows: 

"Section 912. * * * The district inspector of mines shall examine 
the record kept by the mine foreman, of boys under sixteen years of age em
ployed in each mine, and report to the chief inspector of mines, the number 
of such persons employed in and about each mine, and enforce the provisions 
of this act relative to their employment. 

Section 944. The owner, lessee or agent of a mine shall not employ, 
or permit to work therein, any boy under fourteen years of age; nor employ 
or permit to work therein, any boy under fifteen years of age during a term 
of the public schools, in the district in which he resides. * * * 

Section 953. * * * He shall keep a record of the boys under sixteen 
years of age employed by him, or by any other person, giving the name, age, 
place of birth, name and residence of parents, and character of employment. 
He shall require written evidence from the parent or guardian of each of 
said minors, that the requirements of the school laws have been complied 
with. * * *" 

It will be noted that none of the above provisions permit the employment of 
minors. 

Section 912 G. C. provides that the district inspector of mines shall examine 
the records kept of boys under sixteen years of age. 

Section 953 G. C. makes it the duty of the mine foreman or the assistant mine 
foreman, when acting for the mine foreman, to keep a record of boys under sixteen 
employed by him or by any other person, but neither of the sections expressly author
ize such employment. The question whether or not minors of the age mentioned 
can legally be employed, must be determined from an inspection of other statutes 
on the subject. 

Section 944 supra prohibits the employment of boys under fourteen rtt any time, 
and particularly the employment of boys under fifteen, during a term of the public 
schools in the district in which he resides. Here again is a prohibitive statute, and 
nothing permissive is therein found. In the absence of any other legislation, it might 
well be ;::.rgued that since the prohibition was against boys of a certain age being em
ployed 01 permitted to work, it would be lawful for boys over the prohibitive age to 
be so employed. 

Sect.ions 912, 944 and 953 are part of an act found in 101 0. L. 52, passed April 
5, 1910. 

Section 13002 G. C. provides: 

"No child under the age of sixteen years shall be employed, permitted 
or suffered to work in any capacity * * * (11) nor in, about or in con
nection with any mine, coal breaker, coke oven, or quarry; * * * " 

This section is found in 103 0. L. 864, at p. 909, and was passed on April 28, 1913. 
Inasmuch as the section, a part of which was just quoted, is the last expression 

of the legislature upon the subject of the employment of minors in mines, it is con
twlling. And even if the provisions of sections 912, 944 and 953 G. C. in any manner 
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authori:..ed or made legal the employment of minors, those sections would have to 
give way in favor of the later enactment of the general assembly. 

It is my view, therefore, that in order to prevent the recunence of the past ex
periences of which you speak, it would be well to insert a foot note to each of the var
ious sections inquired about, as follows: 

"Section 13002 G. C. prohibits any child under the age of sixteen years 
f:om being employed, pennitted or suffered to work in any capacity in, about 
or in connection with any mine, coal breaker, coke oven or quarry." 

It is therefore my opinion that the provisions of sections 912, 944 and 953 do not 
pennit the employment of <'hildren under sixteen yet.rs of age in, about or in connec
tion with any mine, but that such employment is governed by the provisions of sec
tion 13002 G. C. 

886. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COSTS-INCURRED IN TRANSPORTING PRISONER FROM ONE CITY 
TO WORKHOUSE IN ANOTHER CITY-HOW PAID. 

There is no mtthority in l.1w for the payment of costs for transportation of prisoners 
from one city to the workhouse oj another city in the same county, where these prisoners 
have been convicted of J violc.tion of an ordinance. If the prisoner so transported has been 
convicted of a violation of a state law and a conviction has been had in a justice of the peace 
court, the county must reimburse the constable for his expense in transporting such pris
oner, by virtue of section 3347 G. C. This reimbursement, however, is to include only the 
expense incurred in the transportation of the prisoner. The constable's personal expense 
must be poid by him out of his mileage. If the conviction w.1s had in the mayor'<~ court 
or police court, there is no authority for the payment of the cost of such transportation. 

CoLUMBUs, Omo, December 24, 1917. 

The Bureau of Insp~ction and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! have your letter of November 10, 1917, as follows: 

"We are referring you to an opinion of Attorney-General Edward C. 
Turner, rendered under date of August 5, 1915, recorded in Annual Reports 
for 1915, VoL 2, page 1404. We beg to advise you that Stark county has a 
county work house situated at Canton, Ohio, and in cases wherein prisoners are 
sent to this work house from Alliance, Ohio, we respectfully request your 
written opinion upon the following questions: 

(1) In cases for violation of statutes, is the cost of transportation to 
be paid by the county? And in cases for violation of ordinances, is the cost 
of transportation to be paid by the city of Alliance? 

(2) :May such transportation, above referred to, include both the cost 
of transportation of the prisoner together with the actual cost of the convey
ing officer?" 
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Section 4132 of the General Code reads: 

"The officer having the execution of the final sentence of a court, magis
trate, or mayor, shall cause the convi~t to be conveyed to the workhouse as soon 
as practicable after the sentence is pronounced, and all officers shall be paid 
the fees therefor allowed by law for similar services in other cases. Such 
fees shall be paid, when the sentence is by the court, from the county treas
ury, and when by the magistrate, from the township treasury." 

In the opinion to which you refer (Opinions for 1915, Vol. 2, page 1404), 
Mr. Turner said: 

"Your question is general, but you mention mayors and marshals in 
stating the same. In order to cover your questiion fully, therefore, it is neces
sary to deal further with one peculiarity of section 4132 which has not thus 
far been mentioned. This section is placed in the Municipal Code and properly 
so because though originally one of the Revised Statutes of general application, 
it has always been found in a group of sections relating to the powers and 
duties of municipal officers. Section 4132 itself begins by referring to 'the 
officer having the execution of the final sentence of a court, magistrate or 
mayor.' There is an evident discrimination here among the court, the magis
trate and the mayor, so that a mayor is, in this connection at least, not re
garded as either a court or a magistrate. Yet when the section comes to provide 
for the payment of the fees, there is provision for the method of payment 
when the sentence is by the court and provision when the sentence is by t!!.e 
magistrate, but if the mayor be, for the purposes of the section, neither a 
'court' nor a 'magistrate' then there is no provision for the payment of fees 
when the sentence is by the mayor. I am informed that the practice has 
been to regard the mayor as a 'court' and in misdemeanor cases, at least, to 
allow fees to be paid out of the county treasury. The above cited case of Ketter 
v. Commissioners, does not afford any assistance in this connection because 
that was a case involving the fees of the sheriff, and evidentl_y the convictions 
had been had in the common pleas court. 

The exact question thus raised is as to the fees ol the marshal and chief 
of police for execution of a sentence of the mayor's court in misdemeanor cases. 
These fees are fixed, if at ;.ll, by section 4387 with respect to the marshal and 
by section 4534 with respect to the chief of police, respectively. Both pro
vide that in the one case the marshal and in the other case the chief of police 
shall receive 'the same fees as sheriff and constables in similar cases.' The fee 
of the sheriff for serving writs is seventy-five cents fof the first name on the 
writ and twenty-five cents for each additional name and in addition thereto 
eight cents per mile going and returning. (Section 2845 G. C.) The fees of the 
constable for similar services are different. (See section 3347 G. C.) There
fore, the sections which attempt to prescribe the fees of the marshal and 
chief of police as the same as those allowed to sheriffs and constables for 
similar services are meaningless. In the case of State ex rei Ribble vs. Klein
hoffer, recently decided by the supreme court, analogous language in 
the statutes relative to the fees of agents of a humane society was held void 
for uncertainty, and in view of this decision I am of the opinion that no fees 
are legally taxable to a chief of police or to a marshal in a misdemeanor case, 
for the services referred to in section 4132 G. C. It seems therefore unnecessary 
to consider the significance of the omission of the word 'mayor' from the 
last clause of the section in the face of its inclusion in the first clause thereof. 
Were it necessary _to do so, however, I would be of the opinion that such 
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omission would make it impossible to pay any fees thereunder out of the 
county or township treasury when the conviction has been had in a mayor's 
court." 

As was said by :\Ir. Turner, the fees to constables for services rendered under 
section 4132 are provided for in section 4337 General Code. That section provides 
in part: 

"For services rendered, duly elected and qualified constables shall be 
entitled to receive the following fees: For service and return of copies, orders 
of arrest, warrant, attachment, garnishee, writ of replevin, or mittimus, 
forty cents each for each person named in the writ; * * * transporting 
and sustaining prisoners, allowance made by the magistrate, ~;.nd paid on 
his certificate; * * * " 

Under this section a constable may charge the fee allowed therein for serving 
a mittimus, vi7., forty cents, since he must have with him the mittimus or certificate 
of commitment to serve the same upon the superintendent of the workhouse. He 
may also receive the mileage provided for in said section. This mileage, however, 
simply covers his own travel and not that of the prisoner. The p10vision of the sec
tion ullowing the constable to be reimbursed for transporting and sustaining the pris
oner in such sum as the magistrate allows, I think, is broad enough to cover this case 
and it is my opinion that the constable may receive reimbursement tor transporting 
and sustaining prisoners conveyed by him from one city to a workhouse in another 
city of the same county, and such sum may be allowed by the magistrate. This sum 
when so allowed must be paid to such constable from the county treasury. 

In the opinion rendered August 5,. 1915, above noted, this department held that 
no fees could be allowed marshals or chiefs of police for services in transporting pris
oners from one city to a workhouse in another city in the same county, neither do I 
know of any provision of hw authorizing the payment cf any transportation of such 
prisoners when conveyed by the marshal or chief of police to such workhouse. 

When prisoners a1e sentenced to the workhouse for the violation of village ordi
nances, they must be conveyed by either the chief of police or marshal, depending 
upon whether or not the conviction h3s been had in the police comt or the m.1yor's 
court. 

In view of the statement a.bove, to the effect that there is no provision of law 
for the payment of any fees to these officers for this service or any provision of law 
covering the payment of hansportation of prisoners to the workhouse by them, I 

. would : dvise you tht.t in cases of violation of ordinances I know of no authority for 
the payment of cost of transportation of prisoners from the city of Alliance to the 
workhouse in Canton, Ohio. If the prisoner had been convicted of a violation of a 
state law and the conviction has been had in the justice of the peace court, the county 
must reimburse the constable for his expense in transporting such prisoner by virtue 
of section 3347, above quoted. If the conviction was had in a mayor's or police court, 
I know of no authority for the payment of any transportation. 

Answering your second question, I beg to advise, as stated above, there is but one 
instance when the transportation of prisoners from Alliance, Ohio, to the Canton 
workhouse may be paid, viz., when conveyed by the constable in state cases. Section 
3347 G. C., upon which this authority is based, provides that the constable may re
ceive for "transporting and sustaining prisoners the allowance made by the magis
trate and paid on his certificate." This, to my mind, includes only the expenses in
curred in the transportation of the prisoner and the constable's expenses must be paid 
by him out of his mileage. Very truly yours, 

JosEPH McGHEE, 
Attorney· General. 
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887. 

OPINIONS 

BOARD OF EDUCATIOK-TERl\I OF PERSONS ELECTED TO FILL VA
CANCIES. 

Under section 4748 G. C., in cases where the board of education elects persons to fill 
vacancies, these persons so elected will hold office for and during the term for which the 
members, in whose places they were appointed, would have held under their election. In 
such cases section 10 G. C. does not apply. 

CoLUMBus, Omo, December 24, 1917. 

HoN. CHARLES G. WmTE, Prosecuting Attoruey, Batavia, Ohio. 

DEAR Sm:-1 have your communications of November 21 and December 3, 1917, 
containing certain facts upon which you ask my opinion as to the law. The facts, 
briefly stated, are as follows: 

"In November, 1915, two men were elected as members of the school 
board at Edenton, Ohio, one of said members elected being Arthur Wolf, 
who at the time of his election was not a resident of said school district, but 
afterwards became a resident by virtue of a transfer of territory from one dis
trict to another. 

At the January meeting of the board, before Mr. Wolf qualified, the board 
of education declared a vacancy because of the fact that Mr. Wolf could not 
have been elected when not a resident of the district. The said board then 
proceeded to elect Mr. Wolf to fill the vacancy. 

The other member elected in 1915 qualified, but later resigned, and one 
by the name of Cramer was appointed to fill the vacancy which occurred more 
than thirty days prior to the election in November, 1917. 

In the fall of 1917 the b9llots called for the election of t.hree members 
of said board of education, but no names were printed on the ballots. There 
was a lively contest in this election and many voters voted for five members 
of the board, three for the long term and two presumably to take the place of 
Messrs. Wolf and Cramer." 

The question arises as to whether the two men elected for the short term, as it 
was called, will be eotitled to qualify on the first Monday in January next, or whether 
these men, viz., said Wolf and Cramer, will continue to be members of the board until 
the first Monday in January, 1920. 

In order to arrive at the correct answer, we will note the provisions of two 
sections of the General Code. 

Section 10 G. C. reads in part as follows: 

"When an elective office becomes vacant, and is filled by appointment, 
such f-ppointee shall hold the office until his successor is elected and qualified. 
Unless otherwise provided by law, such successor shall be elected for the 
unexpired term at the first general election for the office which is vacant 
that occurs more than thirty days after the vacancy shall have occurred. 
* * * " 

Under this section the successors to Wolf and Cramer would be elected at the 
November, 1917, election for terms to expire the day preceding the first Monday in 
January, 1920; that is, the two members who were voted for at the last election for 
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a. short term would be the proper ones to qualify at the meeting of the board in January. 
However, it must be noted that this provision of the section would apply unless 

there is some other provision of law relative thereto. The language "unless otherwise 
provided by law," as found in section 10, makes it very evident that said election 
was intended by the legislature to be general and to apply only in those cases in which 
there is no special provision in reference to the matters therein set out. 

The question then is, is there any other provision of law as to how long appointees 
upon a board of education, to fill vacancies, shall hold their positions, or, in other 
words, when shall their successors be elected? 

Section 4748 G. C. provides as follows: 

"A vacancy in any board of education may be caused by death, non-resi
dence, resignation, removal from office, failure of a person elected or appointed 
to qualify with in ten days a.fter the organization of the board or of his appoint
ment, removal from the district or absence from meetings of the board for 
a period of ninety days, if such absence is caused by reasons declared insuffi
cient by a two-thirds vote of the remaining members of the board, which vote 
must be taken and entered upon the records of the board not less than thirty 
days after such absence. Any such vacancy shall be filled by the board at 
its next regular or special meeting, or as soon thereafter as possible, by 
election for the unexpired term. A majority vote of all the remaining mem
bers of the board may fill any such vacancy." 

In this section we find the provision that: 

"Any such vacancy shall be filled by the board at its next regular or 
or special meeting, or as soon thereafter as possible, by election for the unex
pired term." 

Here we find a provision different from t.hat which is found in section 10 G. C.
a provision which especially applies to members of a board of education. Hence it is 
clearly evident that it must control. The provision in said section 4748 is clear to the 
effect that said Wolf and Cramer, being appointed or elected by the board to fill the 
vacancy caused by the resignation of one member of the board and a vacancy 
declared relative to another member, were appointed or elected by the board of edu
cation to fill out the terms for which the two men were elected in 1915; that is, to the 
first Monday in January, 1920. 

Hence there were no short terms to be filled in November, 1!H7, because the terms 
of Wolf and Cramer had not yet expired and would not expire until the first Monday 
in January, 1920; and the only persons duly elected were the three who received the 
highest number of votes at the election, who with Wolf and Cramer will constitute 
the board on and after the first Monday in January, 1918. 
· The above is clearly the law as applied to the facts in the case before us. 

There are two matters to which I might call attention in passing. One is that the 
question might be raised as to whether a board of education has the authority in law 
to declare a vacancy to exist in the board. The proposition might be advanced that 
if Wolf was not elected as a member of the board of education in November, 1915, 
and therefore did not qualify for said position, under section 4745 G. C. one of the 
members whose term would have expired on the first Monday of January, 1916, would 
hold over, because of the fact that no one had been elected and qualified to take his 
place. Section 4745 G. C. provides that members of the board of education shall begin 
their term on the first :\Ionday in January after their election and shall hold office 
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for four years and until their succes:;~rs are elected and qualified. Therefore if Wolf 
was not elected in 1915 and did not qualify under this section, one of the members 
in office at the time of the election would hold over until some successor was elected 
and qualified. 

However, inasmuch as no member of the old board presumed to hold over and 
as every one acquiesced in the action of the board in declaring a vacancy and in elect
ing Wolf to fill the vacancy, Mr. Wolf is, to say the least, a de facto officer and the 
opinion hereinbefore stated is therefore correct. At any rate, the suggestion I have 
just made, relative to section 4745 G. C., would not in any event inure to the benefit 
of the two men who were voted for at the election in 1917. 

The second matter to which I desire to call attention is that if there were five 
men voted for in November, 1917, without any designation as to whether they were 
voted for to fill a short or long term, the three men receiving the highest number of 
votes would be the newly elected members of the board. But if three men were voted 
for to fill a long term and two men for a short term, the three men voted for to fill the 
long term would be elected, irrespective of whether they received a greater or less 
number of votes than did the two men for the short term. But I gather, from reading 
between the lines of your communications, that the three men who were presumably 
running for the long term received the highest number of votes, and therefore would 
be the newly elected members of the board. 

On September 6, 1917, I rendered an opinion to Hon. Henry W. Cherrington, 
prosecuting attorney, Gallipolis, Ohio. (No. 596), in which I discussed matters some
what similar to the one under consideration, and am therefore endosing a copy thereof 
to you. 

888. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNCIL-MAY COMPEL MUNICIPAL GAS OR ELECTRIC PLANT TO 
FU~NISH GAS OR ELECTRICITY TO MUNICIPALITY FREE OF 
CHARGE. 

It is within the discretion of council of c1 municipality to require a gas or electric 
plant owned and operated by such municipality, to furnish gas or electric current free of 
charge to such municipality for any and oll municipal purposes. 

CoLUMBus, OHIO, December 24, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under recent date you submit the following statement of facts 
and question: 

"Section 3963 General Code plainly provides what water shall be fur
nished by a municipal water works without charge. We are conversant 
with the opinion of the attorney-general which holds that a municipal elec
tric light plant may either furnish current for street lighting purposes without 
charge against the corporation, or if council deems fit, council may appro
priate moneys in payment of same. 

QUESTION: May a municipally owned electric light or gas plant 
furnish current or gas free of charge for any other municipal purposes over 
and above street lighting?" 
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The opinion to which you refer was given to your department by me under date 
of l\larch 20, 1917, and is opinion No. 128. The question therein considered was as 
t~ the right of the board of trustees of public affairs of a village, which owns and op
erates a municipal lighting plant, to furnish current for street lighting without charge. 
It was held that the trust~es had such right. 

The opinion referred to applied only to villages and to the lighting of streets. 
Your present question ~>pplies to all municipal purposes and to cities as well as to 
villages. 

Section 3963 General Code, to which you refer, provides the purposes for which 
water may be furnished without ch9.rge by a waterworks plant owned by a city or 
village, It does not apply to gas or electric pln.nts owned by a municipal corporation. 

The statutes covering the question now asked and authorities were considered 
in the above opinion and need not be quoted or cited herein. The conclusion of that 
opinion is as f:Jllows: 

"The principle seems to be well sustained that a municipality owning 
a water works system may furnish water for municipal purposes free of charge. 

There would not seem to be any reason why the same rule should not apply 
to municipal light plants. 

In view of the foregoing statutory provisions t.nd of the general principles 
of law applicable to the furnishing of free service by a municipal utility to 
the municipality itself, I am of the opinion that the board of trustees of 
public affairs of villages which own and operate municipal lighting plants 
should furnish current for street lighting without charge, if the council of 
said village requires the same to be don!', and th::.t the village council in the 
exercise of its discretion may require all the expenses of the municipal lighting 
plant, both for service furnished the municipality itself and private consum
ers therein, to be paid out of funds received as electric light rentals from private 
consumers.'' 

This conclusion is broad enough to, and does, answer the question now submitted. 
It is therefore within the discretion of council of a municipality to require a gas 

or electric plant owned and operated by such municipality, to furnish gas or electric 
current free of charge to such municipality for any and all municipal purposes. 

Very truly yours, 
JosEPH McGHEE, 

Attcrrney-General. 
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889. 

CHI'LDREN'S HOME-HOW EXPENSE OF ED"CCATION OF INMATES 
THEREOF, WHO ARE NOT RESIDENTS OF SCHOOL Dl'STRICT IN 
WHICH HOME IS LOCATED, IS PAID. 

1. In complying with the provisions of section 7678 G. C. (107 0. L. 61), the audi
tors of the various counties, other than the one of the county in which the children's home 
is loc.oted, will deduct from the amounts to be credited to the various school districts of the 
county any amount that may be due for educating the children in the home who were resi
dents of said district for the six months immediately preceding the semi-annual settle
ments, and then will forthwith draw their warrants, in favor of the auditor of the county 
in which the home is located, for the amounts that may be due said district. 

2. However, if the certified statement is received after the auditor has made his semi
annual distribution to the various school districts, then he will hold said statement until 
the next semi-annual distribution, at which time he will deduct the proper amounts for so 
educating the children in the home, and forthwith draw his warrant in favor of the proper 
auditor for the amount so d11e the district in which the home is located. 

CoLUMBus, 0Hro, December 24, 1917. 

HoN. T. F. HuDSON, Prosecuting Attorney, Springfield, Ohio. 

DEAR Sm:-I have a communication addressed to you by Hon. R. W. McKin
ney, auditor of Clark county, in which he asks for a construction of section 7678 G. C. 
(107 0. L. 61), and especially with reference to the word "forthwith." 

In order to more fully understand section 7678, we will consider the provisions 
of sections 7676 and 7677 G. C., in the same act, and also section 2602 G. C. 

Section 7676 provides in part as follows: 

"The inmates of a county, semi-public or district children's home shall 
have the advantage of the privileges of the public schools. * * * " 

The section then provides that this education must be given them either in 
the home or in the schools of the district in which said home is located. 

Section 7677 reads as follows: 

"On or about the first day of February an·a of August the superintendent 
of the ~hool district in which the inmates of a county, semi-public or dis
trict children's home is located shall' furnish the county auditor a detailed 
report showing the average per capita cost, of conducting a school at such home, 
or the average per capita cost, except for improvement and repairs, of all the 
elementary schools in such district in case such inmates attend s.uch a school, 
for the pre'ceding six months. Such report shall also give the names and 
former residence of all inmates in attendance at school, the duration of at
tendance, and such other information as the county auditor may require 
to carry out the provisions of the next section." 

Section 7678 G. C., also in said act, of which a construction is asked, reads as 
follows: 

"Section 7678. A child who is an inmate of a county, semi-public or 
district children's home and who was previously a resident of the school dis-
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trict in which such home is located shall be entitled to an education at the 
expense of such school district, but any child who was not a resident of such 
school district shall be educated at the expense of the school district of its 
last residence. Any child who was not a resident of the school district within 
which such home is located prior to admission or commitment to such home, 
shall be educated at the expense of the district of its last residence. The county 
auditor upon receipt of the above report from the board of education shall, 
before making a semi-annual distribution of taxes collected, estimate the 
amounts chargeable to the various school districts for tuition of inmates of 
such home, and shall transfer to the proper school funds such amounts. In 
case there are inmates from another county, the county auditor of the county 
in which the home is located shall certify the amount to the auditor of the 
county of such children's residence who shall forthwith issue his warrant on 
treasurer of the same county for such amount, and shall proceed to apportion 
the proper amounts to the various sch~)Ql districts of such county in the man
ner described above." 

It will be seen, from the provisions of the last quoted section, that the cost and 
expense of educating the children of a home must be paid by the district in which the 
children were residents at the time they were committed or admitted to the home. 
The method of doing this is set out in said section 7678, which provides that the county 
auditor, before making a semi-annual distribution of taxes collected, shall estimate 
the amounts chargeable to the various school districts for tuition of inmates of such 
home, and shall transfer such amounts to the proper school funds. This provision 
has reference to the cost of educating the children of the home who are residents of 
the same county in which the home is located. 

It is further provided in said section, in case there are inmates from another county, 
that the auditor of the county in which the home is located shall certify the amount 
to the auditors of the county of such children's residence, and then said auditors shall 
proceed to apportion the proper amounts to the various school districts of their re
spective counties "in the manner described above," that is, in the manner in which the 
auditor of the county in which the horne is located apportions the amounts to the 
various school districts of that county. Provision is also made that the auditors of 
these counties shall forthwith issue their warrants on the treasurers of these counties, 
for whatever amount is due from the counties. 

Section 2602 G. C. reads in part as follows: 

"The auditor shall open an account with each township, city, village, 
and special school district in the county, in which, immediately after his semi
annual settlement with the treasurer in February and August of each year, 
he shall credit each with the net amount so collected for its use. * '" * " 

With these sections in mind, we will now map out the course to be followed rela
tive to paying the cost and expense of the education of children committed or admitted 
to county, semi-public or district children's homes. 

1. On or about the first day of February and August the superintendent of the 
school district in which the home is located must give a detailed report to the county 
auditor in reference to the cost, the number of pupils, their names, their residences, 
and all the information that may be needed to enable the county auditor to compute 
the cost and expense of educating the children in the home. 

2. In so far as the cost and expense of the children who were residents of the 
same county as that in which the children's home is located, at the time they were 
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admitted or committed to the home, is concerned, the county auditor would proceed 
as follows: 

When he gives credit to each of the school districts of the county for the amount 
of money collected for its use, he will deduct from the amount which is due the re
spective districts of the county the amount, if any, which was expended for the edu
cation of the children in the home who were residents of the district at the time they 
were committed or admitted to the home, and the total of these various amounts he 
will place to the credit of the district in which the home is located; that is, he will do 
this every six months. This will balance the accounts of the various school districts 
located in the county. 

3. In taking care of the cost and expense of educating the children of the home 
who were residents of counties other than the one in which the home is located, the 
county auditor will certify to the auditor of each county the amount of money spent 
in the education of the children in the home who were residents of s<tid county at the 
time they were committed or admitted to the home. Then the auditors of these coun
ties will proceed in the same manner and apportion the cost and expense as did the 
auditor of the county.in which the home is located; that is, each county auditor, in 
February and August, in crediting the different school districts of the county with 
the amount of money collected for their use, will deduct from each district the amount, 
if any, expended for the education of the children of said district who are residents 
of the home, and place these amounts to the credit of the district in which the home 
is located. 

4. The auditors of the various counties shall then draw their warrants for such 
amount, on the treasurers of the counties, and forward the same to the proper officer 
of the county in which the home is located. 

Mr. McKinney's questions are: 

"Does the word 'forthwith' mean after the semi-annual settlement 
has been made? I have at hand requisitions from the auditors of Madison 
and Logan counties, made upon us after the last settlement. Shall I issue 
warrants for the same, charging the amounts against the proper school dis
tricts of this county, thus creating over-drafts, or shall I hold these vouchers 
until the time of the next semi-annual apportionment of taxes?" 

The evident intention of the legislature, in enacting the above quoted sections, 
was to the effect that the various auditors of the counties other than the one in which 
the home is located would receive the certified statement from the auditor of the county 
in which the home is located, as to the amount of tuition due from each county, in 
time to enable them to deduct the amounts due from each school district of their coun
ties at each August and February settlement for the tuition expenses of educating 
the children of the various districts for the six months preceding the first of August 
and the first of February. 

rc the certified statement is received in time to enable the auditors so to do, then 
the auditors of the various counties must deduct the proper amounts from the amounts 
to be credited and distributed to the districts of the county, and immediately or forth
with draw their warrants in favor of the auditor sending the certified statement. In 
other words, as soon as the auditors of the different counties have deducted the various 
amounts, for the education of the children of the districts of their counties, prior to 
~king their semi-annual distribution, they must immediately draw their warrants 
for the said amounts in favor of the auditor of the county in which the home is located. 

But suppose the audito;r of the county in which the home is located sends his 
certified statement to some count!y auditor so late that the auditor of the county does 
not get it until after he has distributed the amounts due the various school districts 
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of his county; then what shall he do? Shall he draw his warrant forthwith in favor of 
the auditor sending the statement, or shall he wait until the next semi-annual dis
tribution of funds among the school districts of his county? 

The statutes above quoted are clear to the point that the money necessary to 
take care of the education of the children in the home shall not come from any fund 
of the count'y other than that to which the school districts of the county are entitled 
from taxation each half year. 

Hence it is my view that if the certified statement covering the tuition for an.y 
six months, or such part thereof as represents the school attendance, is not received 
by any auditor in time to enable him to make the proper deductions at any semi
annual distribution for the six months immediately prior to said disttibution, he will 
hold the statement until the next semi-annual distribution, at which time he will make 
the proper deductions, and then immediately or forthwith draw his warrant in favor 
of the proper auditor. 

890. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ANESTHETICS-ONE WHO RECEIVES BOARD, LODGING, ETC., FOR 
ADMINISTERING-IS IT TO BE CONSIDERED PRACTICING MED
DICINE. 

One who receives board, lodging, laundry, instruments, uniforms, and sometimes 
allowances for incidental expenses fnr administering anesthetics is to be considered prac
ticing medicine under General Code section 1286. 

CoLUMBUs, Omo, December 24, 1917. 

RoN. HowELL WRIGHT, Member 25th Senatorial District, Cleveland, Ohio. 

DEAR Sm:-You request my opinion as follows: 

"Ih opinion No. 528 you hE>ld that 'the practice of medicine as defined 
by our laws, applies to any person who uses the words and letters above 
mentioned (Doctor, etc.)· or who administers for a fee or compensation, a 
drug or medicine.', but in opinion No. 377 you held that: 'The receipt of 
board, lodging, laundry, uniforms, insttuments or allowance for incidental 
expenses by holders of intern appointments' cannot 'be considered as a prac
tice of medicine within the meaning of section 1286 General Code.' 

You define a fee or compensation as used in that section to be 'something 
more than merely repaying one for the expense he has been put to in the 
service of another, or given him with a view of saving him from expense while 
in the service of another. A fee or compensation implies a net gain of some
thing of value, money, over and above such expense.' 

I desire to ask your opinion whether a nurse receiving merely board, 
lodging, laundry, instruments, uniforms and sometimes allowance for purely 
incidental expenses, for administering an anesthetic, is practicing medicine 
under General Code section 1286." 
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In your inquiry answered by my opinion No. 377, you ask: 

"Can board and lodging or board and lodging plus any obe of the items 
enumerated in my letter of January 12th, given to an intern in exchange or 
return for his services rendered in a_hospital as such, be properly considered 
a fee or compensation of any kind, direct or indirect?" 

That part of your letter of January 12th, in which you refer to "items enumer
ated," reads as follows: 

"Hospitals have different plans for compensating interns for services ren
dered. Practic:tlly all hospitals give board and lodging and laundry. In addition 
some provide a stipulated number of white uniforms each year. Some make 
cash allowances for incidental expenses, while ce1 tain others give in addition 
to board and lodging em tain instruments such as a stethoscope, hammer, 
scissors, etc." 

In the last above quotation you admit that whatever is received by an intern 
from the hospital is received by way of compensation, when you use the language 
"hospitals have different plans for compensating interns for services rendered," and 
then proceed to enumerate the different articles which a hospital furnishes to such 
interns. Upon consideration, however, of the question as to whether or not such arti
cles would be considered a fee or compensation, I held in said opinion that: 

"Board, lodging, ln.undry, instruments, uniforms and allowance for 
incidental expenses, given to holders of intern appointments, cannot be con
sti ued to be salary under the resolution of the state medical board, or the 
receipt of the above mentioned items cannot be considered as a practice of 
merlicine within the meaning of section 1286 G. C." 

That is to say, in the rendition of said opinion I took into consideration the fact 
that there were many, many duties which would be performed in and about a hospital 
by interns, which, while they would not be considered prescribing, advising and rec
ommending to patients, yet would be administering or dispensing appliances, appli
cations, treatments, etc., but I did not conceive then, neither can I now conceive, 
how those persons who manage and operate a hospital could entrust to unskilled as
sistants, who simply work for board and lodging, the performance of such serious mat
ters as administering anesthetics, performing surgics.l operations or doing those things 
which require special skill and much learning. I am taking it that each particular 
case must be decided upon its own facts; that is to say, if in one hospital the nurses 
and interns are permitted to perform services which require particular skill and learn
ing of that degree necessary to secure a certificate from the state medical board, and 
the only fees or compensation received are allowance for incidental expenses, uni
forms, instruments, laundry, lodging and board, and if the same is being done with 
the apparent purpose of evading the law, then and in that case I would have no hesi
tancy in saying that the articles and incidentals received would be considered a fee 
and compensation for the performance of such services. On the other hand, if in an
other hospital an intern or nurse is permitted to do only those things which require 
only a small amount of schooling and of that degree not necessary to secure a license 
to practice medicine and surgery in the state, and for such services such intern or 
nurse would receive board, lodging, laundry, instruments, uniforms and allowance 
for incidental expenses, then and in that event I would hold the s2.me were not fees 
and compensation as required by section 1286 G. C. 
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In opinion Xo. 528 I held that the giving of the various druge, to produce anes
thesia when surgical operations are being performed. constitute the practice of medi
cine under the provieions of the medical laws of this state and I herein and hereby 
re-aflhm the conclusion reached in said opinion. If when the legislature enacted the 
statutes in relation to the practice of medicine it intended to exempt interns and nurses 
in hospitals who were employed and compensated with only board, lodging, laundry, 
instruments, uniforms and sometimes allowances for incidental expenses, then the 
legislature could have said so when it enacted section 1287, which provides that the 
chapter shall not apply to a commiesioned medical officer of the United Sta.tes army, 
navy or marine hospital service in the discharge of his professional duties, or to a reg
ularly qualified dentist, when engaged exclusively in the practice of dentistry, or 
when administering anesthetics or to a physician or surgeon residing in another state 
or territory who is a legal practitioner of medicine or surgery therein, when in con
sultation with !! regular practitioner of this state, nor shall this chapter apply to a 
physician or surgeon residing on the border of a neighboring state and duly authorized 
under the laws thereof to practice medicine and surgery therein, whose practice ex
tends within the limits of this state; nor as provided by section 1288, that the ch!• pter 
shall not apply to osteopaths. 

Answering your question specifically, then, I advise you that if a nurse receives 
board, lodging, laundry, instruments, uniforms, and sometimes allowances for purely 
incidental expenses for administering anesthetics, it is to be coneidered a practicing 
of medicine under General Code section 1286 G. C. 

891. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gencral. 

COUNCIL-MAY ISSUE NOTES-TO EXTEND TIME OF PAYMENT OF 
OBLIGATION OF MUNICIPALITY-WHEN IT FIRST DETERMINES 
BY RESOLUTION THAT SUCH OBLIGATION IS VALID AND BINDING 
-NOTES PAYABLE FROM SINKING FUND. 

The council of a municipality may borrow money and issue notes of the municipality 
for a pcriod of one year or longcr, undcr authority of section 3916 Gencral Code, to extend 
the time of payment of an obligation of the municipality, when council first detcrmines 
by resolution that such obligation is a valid and binding obligation of the corporation as 
provided in section 3917 General Code. 

Whcrc a municipal corporation has borrowed money and issued notes extending the 
time of payment of on indebter]ness of such corporation 11ndcr authority of section 3916 
General Code, such notes arc payable from the sinking fund of such corporation provided 
for under au_thority of section 4506 Gencral Code. 

CoLUMBUs, Omo, December 24, 1917. 

Bureau of Inspection and Supervision of Public Ojfu:es, Columbus, Ohio. 

GENTLEMEN:-Under recent date yon asked for an opinion upon the following 
questions: 

"1. Can a municipality legally issue notes for a period of one year or 
longer, under authority of section 3916 General Code? 

2. If so, are such notes legally payable by the sinking fund?" 
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Section 3916 General Code to which you refer reads: 

"For the purpose of extending the time of payment of any indebted
ness, which from its limits of taxation the corporation is unable to pay at 
maturity, or when it appears to the council for the best interest of the corpora
tion, the council thereof may issue bonds of the corporation or borrow money 
so as to change but not to increase the indebtedness, in such amounts, for 
such length of time and at such rate of interest as the council deems proper, 
not to exceed six per cent per annum, payable annually or semi-annually." 

This section authorizes council to "issue bonds or borrow money." In the commer
cial world when a private individual borrows money his liability is usually evidenced 
by a note executed by him. 

The above section was under consideration by Ron. U. G. Denman, attmney
general, in an opinion to Ron. Frank A. Baldwin, under date of July 25, 1910, and 
reported in the Annual Report ot the Attorney-General for 191~1911, page 938. After 
quoting from said section 3916, he says: 

"It is not necessary under this section, as is apparent from the express 
tmms the1eof, to issue bonds. Notes may be issued to take up the notes previ
ously issued, and which have become due." 

In an opinion rendered by Ron. Timothy S. Hogan, attorney-general, under date 
of April 5, 1913, to Ron. G. T. Thomas, Vol. II of the Report of the Attorney-General 
for 1913, page 1485, the syllabus reads: 

"Under sections 3916 and 3917 General Code when council has validly 
entered into an agreement of com-promise of a claim against t.he city and 
has issued bonds for the purpose of paying such claim which bonds they are 
unable to pay on account of taxation limitations, they may either issue notes 
or bonds for the purpose of extending the time of payment of such indebted
ness." 

After consideration oi the provisions of sections 3916 and 3917 General Code I 
agree with the above conclusions of my predecessors. 

Section 3916 General Code authorizes council to issue bonds or borrow money 
"for such length of time" as it deems proper. 

. The council of a municipality may borrow money and issue notes of the munici
pality for a period ot one year or longer, under authority of section 3916, General 
Code, to extend the time of payment of an obligation of the municipality, when coun
cil first determines by resolution that such obligation is a valid aad binding obligation 
of the corporation as provided in section 3917 General Code. 

Your second question is as to the authority of the trustees of the sinking fund to 
pay such notes issued under authority of section 3916 General Code. 

Section 4506 General Code provides: 

"Municipal corporations having outstanding bonds or funded debts shall, 
through their councils, and in addition to all other taxes authorized by law, 
levy and collect annually a tax upon all the real and personal property in the 
corporation sufficient to pay the interest and provide a sinking fund for the 
extinguishment of all bonds and funded debts and for the payment of a.ll 
judgments final except in condemnation of property cases, and the taxes so 
raised shall be used for no other purpose whatever." 
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The sinking fund p10vided for herein is "for the extinguishment of all-bonds t.nd 
funded debts." A debt the time of payment of which has been extended by the issuance 
of notes under authority of section 3916, General Code, would be a funded debt of 
the municipality within the terms of section 4506 General Code. 

Section 45(,7 Generel Code provides in part: 

"In each municipality there shall be a board, designated as the trustees 
of the sinking fund, which shall have the management and control of such 
sinking fund. * * * ." 

Section 4517 General Code provides: 

"The trustees of the sinking fund shall have charge of and provide for 
the payment of all bonds issued by the <'Orporation, the interest maturing 
thereon and the payment of all judgments final against the corporation, 
except in condemnation of property cases. They shall receive from the auditor 
of the city or clerk of the village all taxes, assessments and moneys collected 
for such purposes and invest and disburse them in the manner provided by 
l'D.w. For the satisfaction of any obligation under their supervision, the trustees 
of the sinking funrl may Eell or use any of the securities or money in their 
possession." 

This section apparently limits the authority of the Pinking fund trustees to the 
"payment of all bonds issued by the corporation, the interest maturing thereon and 
the payment of all judgments final," except in condemnation cases. 

Under section 4506 General Code, supta, the sinking fund is created, among 
other purposes, for the payment of the "funded debts" of the municipality, and by 
virtue of section 4507 General Code the trustees of the sinking fund "shall have the 
management and control of such siP king fund." It ·is clearly the intent of these sec
tions that funded debts should be paid f10m the sinking fund and that the trustees 
of the sinking fund should have the management and control of such fund. The mere 
failme to insert the wmds "funded debts" in section 4517 General Code will not de
prive the trustees of the sinking fund of authority to pay the funded debts of the mu
nicipality from the sinking fund. 

Where a municipal corporation has borrowed money and issued notes extending 
the time of payment of an indebtedness of such corporation under authority of sec
tion 3916 General Code such notes are payable from the sinking fund of such cmpo
ration provided under authority of section 4506 General Code. 

Very truly yours, 
JOSEPH ~fCGHEE, 

Attorney-General. 
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892. 

TEACHER-WHO HAS TAUGHT IN STATE 35 YEARS AXD IX PUBLIC 
SCHOOLS OF COUNTY 11~ YEARS AXD COXTRIBUTED TO PENSION 
FUND-ENTITLED TO TEACHER'S PENSIOX. 

A teacher who has taught in this state for thirty-five years and in the public .~clwols 
of a county eleven and one-half years and hus contributed to the teachers' pension fund in 
the district where such }und is created for seven years and eight months, is entitled to a 
teacher's pension under section l 8.91 G. C. 

CoLUMBus, Omo, December 24, 1918. 

RoN. PERRY s~nTH, Prosecuting Attorney, Zanesville, Ohio. 

DEAn Sm:-In your letter of recent date you submit for my opinion the following 
statement of facts: 

"Professor W. C. B. has been engaged, continuously, as superintendent 
of the Zanesville schools from January 1, 1910, to August 31, 1917. , 

He was not re-employed by the board of education and during May of 
this year the board of education employed another person to take up the 
duties of said superintendent beginning September 1, 1917. Mr. B. wa.s appli
cant for the re-employment and did not resign and his application wt.s before 
the board at the time they re-employed the other party. 

The city of Zanesville is in Muskingum county, Ohio, and there is a 
school teacher's pension fund in said district created by the resolution of the 
board of education of said district and Mr. B. was 2. contributor to this fund 
continuously from the time it was established. Mr. B. has been teaching school 
in Ohio continuously for 35 years next preceding this date and has taught in 
public schools of Muskingum county, including his services in the city of 
Zanesville eleven and one-half years. 

Mr. B. is claiming the same under General Code 7891 and other sec
tions of the same act. From this statement of facts I would like to have 
your opinion whether Mr. B. is entitled to pension or not." 

Your inquiry involves the determination of the conditions under which a teacher 
may receive pension, if at all, when such teacher fails to be re-employed by a board 
of educatjon. 

Tearhers' pensions are provided for in Chapter IX, Title V, part 2 of the Gen
eral Code. 

Section 7858 thereof provides that when the board of education of a school dis
trict, by resolution, whieh resolution must be adopted by a majority vote of the mem
bers of such board, declares that it is advisable to create a school teachers' pension 
fund for that school district, such pension fund shall then be so created and shall be 
under the management and control of a board to be known as "a board of trustees 
of the srhool teachers' pension fund" for such district. 

Section 7877 G. C. provides that when the board of education of a school district 
has so declared the advisability of creating a school teachers' pension fund, its clerk 
shali notify each teacher in the public schools and high schools, if any, of the school 
district, by notice in writing of the passage of such resolution, and shall require the 
teachers to notify the board in writing within thirty days from the date of such notice 
whether they consent or derline to accept the provisions of law for cre:;1.ting such a 
fund. 
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Section 7880 G. C. provides: 

"Such board of education of such school district, and a union, or other sep
arate board, if any, havi.ng the control and management of the high schools of 
such district, may each by a majority vote of all the members composing the 
board on account of physical or mental disability, retire any teacher under such 
board who has taught for a period aggregating twenty years. One-half of such 
period of service must have been rendered by such beneficiary in the public 
schools or high schools of such school district, or in the public schools 
or high schools of the county in which they are located, and the remaining 
one-half in the public schools of this state or elsewhere." 

Section 7881 G. C. provides: 

"The term 'teacher,' in this chapter, shall include all teachers regularly 
employed by either of such boards in the day schools, including the superin
tendent of schools, all superintendents of instruction, principals, and special 
teachers, but in estimating years of service, only service in public day schools 
or day high schools, supported in whole or in part by public taxation, shall 
be considered." 

Section 7882 G. C. reads: 

"Any teacher may retire and become a beneficiary under this chapter 
who has taught for a period aggregating thirty years. But one-half of such 
term of service must have been rendered in the public schools or in the high 
schools of such school district, or in the public schools or high schools of the 
county in which the district is located, and the remaining one-half in the 
public schools of this state or elsewhere." 

Section 7883 G. C. provides: 

"Each teacher so retired or retiring shall be entitled during the remain· 
der of his or her natural life to receive as pension, annually twelve dollars and 
fifty cents for each year of service as teacher, except that in no event shall the 
pension paid to a teacher exceed four hundred and fifty dollars in any one year. 
Such pensions shall be paid monthly during the school year." 

Section 7884 G. C. provides: 

"No such pension shall be paid until the teacher contributes, or has con
tributed, to such fund a sum equal to twenty dollars a year for each year of 
service rendered as teacher, but which sum shall not exceed six hundred dol
lars. Should any teacher retiring be unable to pay the full amount of this sum 
before receiving a pension, in paying the annual pension to such retiring 
teacher, the board of trustees must withhold on each month's payment twenty 
per cent thereof, until the amount above provided has been thus contributed 
to the fund." 

Section 7891 G. C. provides: 

"A teacher who resigns, upon application within three (3) months after 
such resignation takes effect, shall be entitled to receive one-half of the total 

15-Vol. IU-.A. G. 
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amount paid by such teacher into such fund. If at any time a teacher who is 
willing to continue in the service of the board of education is not re-employed 
or is discharged before his term of service aggregates twenty years, then to such 
teacher shall be paid back at once all the money he or she may have contrib
uted under this law. But if any teacher who has taught for a period aggregating 
twenty yea.1s is not re-employed by the board of education, such failure to 
re-employ shall be deemed his retiring, and such teacher shall be entitled 
to a pension according to the provisions of this act." 

By the above quoted sections three conditions may arise under which teachers 
may receive pensions. If the board of education of the school district which has created 
a pension fund by a majority vote thereof, retires any teacher who has taught for a 
period of twenty years on account of physical or mental disability, then such teacher 
may receive a pension provided for in said chapter, if one-half of said period of twenty 
years' service has been rendered by such teacher in the public schools or high schools 
of such school district, or in the public schools or high .schools of the county in which 
such district is located, and the remaining one-half in the public srhools of this state 
or elsewhere; that is to say, if a teacher is found by a board of education to be disabled, 
either physically or mentally, the board of education may retire such teacher and if 
such teacher has taught for twenty years in the public schools, one-half of which time 
shall have been spent in the public schools of the county in which such distlict is lo
cated and the other half'in the schools of this state or elsewhere, then such teacher 
may receive pension as provided in said chapter. 

In your case no physical or mental disability exists. The teacher was an appli
cant for a re-employment and without any such finding of physical or mental disability 
such teacher failed to be re-employed. Another teacher was employed in his stead 
and it cannot be said that on account of the failure of the board to so re-employ said 
teacher that it therefore follows, as a matter of law, that such teacher is physically or 
mentally disabled. 

It is held in Venable vs. Schaffer, 7 0. C. C., (n. s.) 337, that: 

"All terms should be given a fair interpretation, without favor, and where 
one does not come within the express terms, there is no reason to strain them to 
include such person." 

In your case it would be necessary to strain the facts to bring the teacher within 
the provisions of section 7880, and hence I must conclude that he could not receive 
pensio~ under the provisions of said section. 

Section 7882 G. C. provides that any teacher may retire and become a beneficiary 
under this chapter who has taught for a period aggregatiug thirty years and it is sug
gested that if the teacher in your case does not come wi~hin the provisions of section 
7880, then such teacher might be considered within the terms of section 7882 because 
he has taught in the schools of Ohio continuously for thirty-five years next preceding 
thE' date of your letter. 

Said section 7882 provides that one-half of such term of thirty years' service must 
have been 1endered in the public schools or in the high schools of the school district 
from which such teacher expecte to receive pension, or in the public schools or high 
schools of the county in which such district is located, and the remaining half in the 
public schools in this state or elsewhere • Only seven years and eight months time was 
served by said teacher in the schools of the district and eleven and one-half years in 
the county in which said district is located. Manifestly, then, said teacher cannot 
receive pension under the provisions of said section 7882. 
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So that, I advise you that the teacher not being able to come within the provisions 
of either section 7880 or 7882, is not entitled to a teacher's pension as far as those two 
sections are concerned. 

Section 7891 G. C. provides if at any time a teacher who is willing to continue in 
the service of the board of education is not re-employed or is discharged before his 
term of service aggregates twenty years, then to such teacher shall be paid back at 
once all the money he or she may have contributed under this law, and that if ony 
auch teachffT, who has taught fur o period aggreuating twenty years, is not re-employed by 
the board of education, such failure to re-employ shall be deemed his retiring and such 
teachffT shall be entitled to a pension accurding to the prouisiOTis of this act. Nothing is 
said in said section that the teaching experience necessary to make up the term of 
twenty years shall have been rendered in the district in which the failure to re-employ 
occurred, and from the fact that the amount of service to be rendered in the district 
is mentioned in sections 7880 and 7882 before a teacher is entitled to pension, it is to be 
presumed that it was intentionally omitted from section 7891 G. C. It is entirely within 
the province of the board of education to ascertain the length of time a person has 
taught school prior to the time such person is employed by such board and if a board 
employs a pen:on who has taught a long number of years, and, as in your case, fails 
to re-employ such person, I take it the legislature intended that a failure to re-employ 
shall be deemed to stand in the place of a finding of disability, as provided by section 
7880, and such teacher is then entitled to the provisions of said chapter. In your case 
the teacher has taught more than twenty years and the board did fail to re-employ 
such teacher, but instead of re-employing him said board employed another. Nothing, 
it seems to me, could bring said teacher clearer within the provisions of section 7891. 

I therefore advise you that under the statement of facts in your letter the teacher, 
W. C. B., is entitled to pension as provided by said chapter. 

893. 

Very truly yours, 
JosEPH McGHEE, 

Attcrney-General, 

APPROVAL-BONDS-JEFFERSON TOWNSHIP RURAL SCHOOL DISTRICT. 

CoLUMBUs, OHIO, December 26, 1917. 

Industrial Commission of Ohio, Columbus, Ohio, 

GENTLEMEN:- IN RE: Bonds of Jefferson township rural school 
district, in the sum of $14,000.00, for the purpose of equipping elementary 
grade school buildings in said school district. 

I have carefully examined the transcript of the proceedings of the board of edu· 
cation a.nd other officers of Jefferson township rural school district relating to the above 
bond issue, and find said proceedings to be in accord with every essential requirement 
of the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds will, when signed by 
the proper officers and delivered, constitute valid and subsisting obligations of said 
school district. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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894. 

APPROVAL-sALE OF CANAL LANDS IN DAMASCUS TOWNSIDP, HENRY 
COUNTY, OIDO. 

CoLUMBus, Omo, December 27, 1917. 

HoN. JoHN I. MILLER, Superintendent of Public Works, ColumbWJ, Ohio. 

DEAR Sm:-I have your communication of December 21, 1917, in which you 
enclose, in duplicate, record of proceedings leading up to the sale of a portion of the 
abandoned canal lands, located in Damascus township, Henry county, Ohio, to Charles 
H. Bolley. 

I have carefully examined said proceedings and find them correct in form and 
legal, and I am of the opinion that the sale of said lands would inure to the best inter
ests of the state of Ohio. 

I therefore approve the sale and in testimony thereof am endorsing my approval 
on the resolution incorporated in the proceedings above refeued to, and am forwarding 
the record of proceedings to Ron. James M. Cox, governor, for his cons1ideration. 

895. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN FAY
ETTE, MERCER AND MONROE COUNTIES. 

CoLUMBus, OHIO, December 27, 1917. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of December 20, 1917, enclosing for my 
approval the final resolutions on the following improvements: 

Fayette County-Sec. "d and e," Dayton-Chillicothe road, I. C. H. No. 29. 
Fayette County-Sec. "f, g, h," Dayton-Chillicothe road, I. C. H. No. 29. 
Mercer County-Sec. "C," Celina-Wabash road, I. C. H. No. 264. 
Monroe County-Sec. "F," Barnesville-Woodsfield road, I. C. H. No. 104. 

I have carefully examined said final resolutions, find the same correct in form 
and legal and return them to you with my approval endorsed thereon, in accordance 
with the provisions of section 1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-(}eneral. 
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896. 

APPROVAL-BONDS-SHAKER HEIGHTS VILLAGE SCHOOL DISTRICT. 

CoLUMBus, Omo, December 27, 1917. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IN RE: Bonds of Shaker Heights Village school district, in the sum 
of $250,000.00, for the p1.1rpose of purchasing a t¥te for and erecting and fur
nishing school house thereon and purchasing real estate for playgoulnd for 
children. 

I have carefully examined the corrected transcript of the proceedings of the board 
of education and other officers of Shaker Heights village school district relating to 
the above bond issue, and find said proceedings to be in accord with the essential re
quirements of the General Code of Ohio relative to bond issues of this kind. 

The only irregularity of any kind in the proceedings is that presented by the fact 
that the board of education of this school district canvassed the vote of the electors 
on the proposition of issuing said bonds and entered the result thereof on its records 
at a regular meeting of the board held November 7, 1917, said date being the day after 
the election on said bond issue proposition. Section 5120 General Code provides that 
in school elections the board of education shall canvass the vote of such election on 
the second Monday after the election. I am of the opinion that the provision of the 
section of the General Code just noted, in so far as it prescribes the time when the board 
of education shall canvass such vote, is directory rather than mandatory and that the 
proceedings are not fatally defective, notwithstanding the board may canvass such 
vote at a legal meeting other than one held at the time prescribed in said section. 

Finding said defect in these proceedings not to be fatal to the validity of the bond 
issue, and not finding any either objection of any kind to the proceedings of the board 
of education and other officers of the school district relating to this bond issue, I am 
of the opinion that properly prepared bonds covering said issue will, when the same 
are properly executed and delivered, constitute valid and binding obligations of said 
school district. 

I have not been able to approve in all respects the bond form submitted as a part 
of the transcript $~fl have on my own initiative prepare1l. a borid form covering this 
bond issue which I am mailing to the legal counsel of said school district with instruc
tions to have same printed at once. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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897. 

BOARD OF EDUCATION~MAY PERMIT THE USE OF SCHOOL PROPERTY 
FOR HOLDING GRANGE MEETINGS. 

A board of education has a right upon request and upon the payment of the proper 
ja.nitor fees to permit the use of any school house and the rooms therein and the grounds 
and other property under its control, when not in actual use for school purposes, for the 
me of holding grange meetings. The fact that the grange holds secret sessions will not pre
vent the above general proposition of section 7622-3 from applying. 

CoLUMBUs, Omo, December 27, 1917. 

RoN. MILTON HAINES, Prosecuting Attorney, Marysville, Ohio. 

DEAR Sm:-Your statement of facts upon which you ask my opinion is as follows: 

"On page 607 of the Laws of Ohio, Vol. 107, we find the following law 
passOd by.our last legislature: 

'Section 1. That section 7622-3 of the General Code of Ohio be amended 
to read as follows: 

Sec. 7622-3. The board of education of any school district shall, upon 
request and the payment of the proper janitor fees, subject to such regu
lation as may be adopted by such board, permit the use of any school house 
and rooms therein, and the grounds and other property under its control, when 
not in actual u~e for school puiposes, for a~y of the following purposes: 

1. For giving instructions in any branch of educatiop, lear;t>jrtg o'r the 
arts. 

2. For holding educational, civic, social or recreational meetings and 
entertaipm~nts, and for such other purposes as may make for the welfare of 
the community. Such meetii:igs ah'd ehtertailiments shall be non-exclusive 
and open to the g~eral public. . 

3. For public l.ibracy purposes, as a statio)l for a public library, or as 
reading rooms. 

4. For polling places, for holdihg elections ~n\:i for registration of voters, 
for holJing grange or similar meetings. 

Sec. 2. 'Jihat origin,a) section 7622-3 of the General Code be anti the S,ame 
is ·hereby rep~aled.' · 

In our county tpere is a grange organizfl.ti<in. that claims under the provis
ions of this act the'y are entitled to the right of holding their regular secret 
sessions in the auditorium of the school building. Being much in doubt as 
to whether the clause. 'shall be non-exclusive and open to the general public' 
applies to anti affects such a meeting, I am writing you for an opinion and 
construction of this law.'' 

Inasmuch as you have quoted the entire section in which _the language is found 
upon which you desire a construction placed, it will not be necessary to repeat it in 
its entirety, a,nd I shall refer to on:Iy those parts which need special consideration. 

When section 7622-3 was amended in 107 0. L., 607, there were two changes 
made. First, the word "may" was changed by the amendment to "shall" in the phrase 
"the board of education * * • shall, etc.," and the other phrase is a new one 
which appears in the amended section for the first time and reads: 
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"Upon request and the payment of the proper janitor fees." 

Said section 7622-3 in substance provides that the board of education of any 
school district sh&ll permit the use of any school house and the rooms therein and the 
grounds and other property under its control, for certain purposes outside of school 
work. The section also provides that a request must be made of the board for such 
use and that the proper janitor's fees must be paid, that such use can only take place 
at such time as the same is not actually used for school purposes and that the certain 
uses are restricted to those things set out in said section. 

One of the uses to which said property may be subjected is "for holding grange 
or other similar meetings," and opinion No. 168, rendered by this department to Hon. 
D. M. Cupp, prosecuting attorney of Delaware county, which opinion was rendered, 
April 5, 1917, will be found of assistance in arriving at a conclusion to your question. 

After reviewing the legislation which led up to the enactment of said section, as it 
appeared prior to the last amendment referred to by you, and making it plain that I 
-...;as not passing upon the constitutionality of the law in its entirety, I reached in said 
opinion No. 168 the following conclusion: 

"I can gather but one intention from said language and that is that it was 
the intention of the legislature to permit the board of education of any school 
district, subJect to such l'egulation as might be adopted by the board, to 
permit the use of any school house and rooms therein and the grounds and 
property under its control, when not used for school purposes, to be used for 
holding grange meetings." 

When said opinion was rendered said section 7622-3 read in part: "The board of edu
cation • • * may," but as amended in 107 0. L., 607, as above noted, it now reads 
in part: "The board of education • * • shall." The effect of the change from 
"may" to "shall" is ordinarily to change the statute from being directory to that of 
being mandatory. ' 

Lewis' Sutherland on Statutory Construction, Vol. 2, page 1155, says: 

"The word 'shall' in its ordinary sense is imperative. When the word 
'shall' is used in a statute and a right or benefit to any one depends upon 
giving it an imperative construction, then that word is to be regarded as per
emptory." 

In speaking of the word "shall," the author says: 

"As used in statutes the word is generally mandatory." 

and it would seem to me that where the only change in the statute is the changing of 
directory language to language which is mandatory that the legislature must nee~ 
sarily have meant that the statute should have such mandatory construction. 

Answering your question, then, I tdvise you that following said opinion No. 168, a 
copy of which I am enclosing to you herewith, and from the fact that the language of 
of said section 7622-3 was changed from that which is directory in its nature t~ that 
which is mandatory in its nature, I must advise you that the grange organization of 
your county has a right, under the provisions of said act, to hold their regular sessions 
in the auditorium of the school building and that the clause "shall be non-exclusive 
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and open to the general public" does not so modify or change the effect of said manda
tory language in reference to grange meetings as to prevent the same. AP, stated in 
opinion No. 168, I hereby again advise you that I am not passing upon the constitu· 
tionality of the act in its entirety. 

898. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION-MAY NOT EXTEND A TEACHER'S CONTRACT 
FOR ONE OR MORE YEARS-WHEN BOARD MAY EMPLOY TEACH
ER-"MAJORITY VOTE" DEFINED. 

A board of education of a village school may not extend a teacher's contract one or 
more years, but may enter into a new contract not to exceed three years, by agreement between 
the board of education and the teacher, and the new contract will stand in the place of and 
be a substitute for the old one. 

The present board of education cannot enter into a contract with a teacher, extending 
the present term, because the term must begin within four months after the date of the ap· 
pointment. 

A board of education may employ a teacher only after such teacher has been nomi
nated therefor by the district superintendent of the supervision district in which the school 
for which such teacher is employed is located, except by a majority vote. 

"Majority vote" in this instance means a majority of the full membership of the board. 

CoLUMBus, Omo, December 27, 1917. 

RoN. HARRY S. CoRE, Prosecuting Attorney, Ottawa, Ohio. 

DEAR Sm:-In your letter of November 21, 1917, you request my opinion on the 
following: 

"In the matter of employing teachers for the grades and high school in a 
village school district, may the board of educatoin, with authority under 
the law, extend the contract one or more years by agreement of the board of ed
ucation and the teacher? 

May the present board of education enter into a contract with the teacher, 
extending their present contract one year, making the same binding upon the 
board of education taking office January 1, 1918?" 

General Code section 7705 reads in part: 

"The board of education of each village, * * * school district shall 
employ the teachers of the public schools of the district for a term not longer 
than three school years, to begin within jour months of the date of appointment. 
The local board shall employ no teacher for any school unless such teacher 
is nominated therefor by the district superintendent of the supervision district 
in which such school is located except by a majority vote. In all high schools 
and consolidated schools one of the teachers shall be designated by the board 
as principal and shall be the administrative head of such school." 
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That is, under the above quoted section the board of education of the village school 
district to which you refer has the right to employ the teachers of the public schools of 
such district and "public schools," as therein referred to, would include the grade 
schools and the high schools referred to by you. But, it is provided that the term must 
begin within four months of the day of the appointment and the term shall not extend 
for a period of more than three years. Section 7691 G. C. provides that no person 
shall be appointed as a teacher for a term less than one year except to fill an unexpired 
term and that the term shall begin within four months of the date of the appointment. 
Section 7689 G. C. provides that the school year shall begin on the first day of Sep
tember each year and shall close on the 31st day of August of the succeeding year, 
and I am of the opinion that the one year referred to in section 7691 and the three 
years referred to in section 7705 mean school years instead of calendar years and that 
the term of employment is meant to begin at the beginning of the school year. Mani
festly, then, a teacher whose term would begin on September 1st in any year, to be 
hired within four months of that date would have to be hired after May 1st of the 
calendar year in which the term would begin. 

If, then, a teacher has been hired for a term of three years and is serving the first 
year of his term, I am taking it that you intend to inquire if such teacher could enter 
into a contract within the year, or say after May 1st of the calendar year, for a term 
to begin the first day of the following September and for a term of three years from 
that time. That is, can a new contract be substituted for the old one? It is perfectly 
proper for the parties to a contract to change the terms of such contract as long as 
the change is not in any manner a violation of law. If the board of education and a 
teacher, for instance, desire the term to be three years from the first day of the follow
ing September instead of two years, they have a right to enter into a new contract 
covering the three year period, which new contract would be an abrogation or aban
donment of the old contract and a substituting of the new. It would not be proper to 
change the salary, even during the term, without there be a new consideration. 

It was held in Ward vs. Board of Educat:on, 21 0. C. C., 699, that: 

"Although Revised Statutes section 4017 (General Code 7690) author
izes boards of education to increase the salaries of public school teachers dur
ing the term for which they are appointed, where a teacher has been appointed 
for a definit~ term at a fixed salary, an increase of such salary during such 
.term without a change of duties and with no new contract, will not give such 
teacher a right of ac'tion to recover therefor." · 

That is, it would be necessary to substitute a new contract for the old one in order 
that any change in salary be effected and that simply permitting the term to remain 
the same and endeavoring to increase the salary, without a change in the duties, would 
be such a change as would be ineffective, because there would be no consideration for 
the change. But I do not understand that your question falls in that class. I am tal:ing 
it that you desire first to inquire if a new contract can be entered into which will be a 
substitute for and stand in the place of the old one and which new contract changes 
the term of the old one. In answer thereto I advise you that the same can be done. 

Secondly, I understand that you mean to inquire whether the board of education 
which is now in power can make such new contract or can make such extension of the 
term. This manifestly cannot be done becaus.e the length of time which is required by 
the statute when the term shall begin after the same is entered into is such as will 
prohibit the present board from entering into the new contract which in effect extends 
such period of time. In other words, it will be necessary for the board of education 
which is in power on May 1st of the calendar year in which the term begins to make 
such change, if any change is so made. 
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It must also be remembered that section 7705 G. C. provides "that the local 
board shall employ no teacher for any school unless such teacher is nominated therefor 
by the district superintendent of the supervision district in which such school is located. 
except by a majority vote." That is, before the local board of education and the teacher 
are permitted to enter into a contract of employment, whether it be for an original term 
or it amounts to an extension of an existing term, the district superintendent of the 
supervision district must first nominate such teacher for the position covered by the 
proposed employment contract. If such district superintendent refuses to make such 
nomination, "majority vote" as used in this instance means the majority of the full 
membership of the board of education and not merely the majority of those members 
who happen to be present at the particular meeting at which such agreement is sought 
to be entered into. 

Answering your questions, then, in the order in which you ask them, I advise you 
that a board of education of a village school may not extend teacher's contracts one or 
more years, but may enter into a new contract the term of which shall not exceed three 
years, and this may be done by agreement between the board of education and the 
teacher, and the new contract will stand in the place of and be a substitute for the old 
one. 

The present board of education cannot enter into a contract with a teacher, ex
tending the present term, because the term must begin within four months after the 
date of the appointment. 

899. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CLERK--OF MUNICIPAL COURT OF ZANESVILLE-APPOINTED BY 
JUDGE OF SAID COURT. 

1. The clerk prollided for in the act of the legislature creating a municipal court of 
the city of ZaneslliUe, Ohio, (107 0. L. 722 et seq.) must be appointed by the judge of said 
court. 

2. The mayor of the city of Zanesllille has no authority under the prollisions of 
section 218 of the Zanesllille charter, to appoint the clerk of the municipal court. 

CoLUMBus, OHIO, December 29, 1917. 

RoN. PERR'f SMITH, Prosecuting Attorney, Zanesllille, Ohio. 

DEAR Sm:-I have your communication in which you ask an opinion upon the 
following state of facts: 

"The municipal court of the city of Zanesville goes into effect January 1, 
1918, and there is some doubt as to whether the mayor elect of the city of Zanes
ville or the judge elect of said court has the power of appointing the clerk, 
but the statute (Vol. 107, section 24, page 728), states that the clerk shall 
be chosen without stating who shall appoint, but gives the judge of said court 
the power to fill vacancies therein." 

The act establishing a municipal court for the city of Zanesville, Ohio, and fixing 
the jurisdiction thereof, providing for a judge thereof and other necessary officers. 
and defining their duties, is found in 107 0. L. 722 et seq. 
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Section 1 of the act reads as follows: 

"That there be, and hereby is created a court of record for the city of 
Zanesville, Muskingum county, Ohio, to be styled 'The :l\iunicipal Court 
of the City of Zanesville, Ohio,' with jurisdiction as herein and hereinafter fixed 
and determined." 

Section 2 of said act provides the qualifications, term and salary of the judge. 

The succeeding sections in detail specify the jurisdiction and procedure in such 
court. 

Section 24 provides: 

"A clerk for said municipal court shall be chosen and shall receive such 
compensation payable out of the treasury of the city of Zanesville as the 
city council may prescribe. Deputies to the clerk shall be designated as herein
after provided in this act." 

Section 25 prescribes the powers and duties of the clerk. 
Section 27 provides for a bailiff who "shall be appointed by the judge of such 

court.'' 

Sections 33, 34, and 35 of said act provide: 

"Section 33. Whenever the incumbent of any office created by this act 
shall be temporarily absent or incapacitated from acting, the judge shall 
appoint a substitute who shall have all the qualifications required of the in
cumbent of the office. Such appointee shall serve until the return of the regu
lar incumbent, or until his ip.capacity ceases. In case said judge shall be in
capacitated from sitting in any case, or by reason of absence or inability be una
ble to attend sessions of said court, the mayor of the city may appoint some 
attorney having the qualifications required by this act, to act in his stead 
until said judge is able to resume his said position. 

Section 34. The municipal court shall be the successor of the police 
court of the city of Zanesville, and the courts of any justices of the peace for 
Zanesville, and all proceedings, judgments, executions, dockets, papers, 
moneys, property and persons subject to the jurisdiction of said police court 
of the city of Zanesville and said courts of any justice of the peace for Zanes
ville township on December 31, 1917, shall be turned over to the municipal 
court herein created; and thereafter the cause shall proceed in the municipal 
court as if originally instituted therein, the parties making such amend
ments to their pleadings as required to conform to the rules of said court. 

Section 35. The judge of the municipal court shall be subject to the 
same disabilities and may be removed from office for the same causes as the 
judges of the court of common pleas. The vacancies arising from any cause 
shall be filled as prescribed for the filling of vacancies of police courts." 

Under this act the legislature has seen fit to create "a court of record for the city 
of Zanesville, Muskingum county, Ohio," and styled it "The Municipal Court of 
the City of Zanesville, Ohio," and the provisions of the act are similar in many re
spects to the provisions of like acts creating municipal courts in other municipalities 
of the state, except that no provision is expressly made prescribing how the clerk of 
said court is to be chosen. 
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Some of the legislative acts creating municipal courts expressly provide for the 
election of the clerk, fixing his term, etc., while some few place the appointment of 
the clerk in the hands of the judge or some other appointing power. The legislature 
did enact that a clerk of said court "shall be chosen,". but did not prescribe the manner 
of his choosing. 

In the charter adopted by the city of Zanesville on November 2, 1915, will be 
found certain sections seeking to establish a municipal court. 

Section 212 of the charter reads: 

"There is hereby created and established a municipal court of the city 
of Zanesville, and the offices of the judge and clerk of said court: Said court 
shall be styled the 'Municipal Court' and $all be a court of record." 

Section 213 of said charter prescribes the jurisdiction of the court. 
Section 214 prescribes the qualifications and term of the judge of said court. 
Section 215 fixes his salary and further provides that: 

" * * * All fines prescribed as a penalty for the commissiOn of 
any offense, and all costs assessed, whether in said municipal court or in any 
other court of record to which such offender may be bound and in which he is 
finally tried, shall be paid into the city treasury to the credit of such fund as 
may be directed by the city council." 

Section 216 prescribes how a vacancy in the judgesh~p should be filled. 
Section 217 provides for the duties of the clerk. 
Section 218-reads as follows: 

"The clerk of the municipal court shall be chosen by the mayor, from the 
eligible list of the classified service 'under the civil service provisions of this 
charter." 

Section 225 of said charter, which is the last section of the subdivision entitled 
"Municipal Court," reads as follows: 

"The municipal court shall be established, and the offices of judge and 
clerk thereof shall be created upon the conferring by the general assembly 
of Ohio upon said municiapl court, of all the powers and jurisdiction of justices 
of the peace and the police court of the city of Zanesville, together with all 
rights of appeal aild error from said tribunals." 

U11der the terms of section 225 of said charter, the establishment of the municipal 
court, as well as of the offices of judge and clerk thereof, was to be subject to the con
ferring by the general assembly upon said municipal court of all the powers and ju
risdiction of justices of the peace and the police court of the city of Zanesville, together 
with all rights of appeal and error from said tribunals. 

Now, the municipal act as found in 107 0. L. 722 et seq., did not purport to impose 
any powers or jurisdiction upon a proposed charter municipal court of the city of 
~anesville. The act in question was, as before stated, similar to like enactments cre
ating municipal courts in other municipalities, and no reference is found in the legis
lative act referring in any manner to the proposed municipal court under the charter 
provisions. 
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True, the legislative municipal court is made the successor of the police court of 
the city of Zanesville. Under section 3 of the above act the court is given the same 
jurisdiction in criminal matters and prosecution for misdemeanor or violation of ordi
nances as heretofore had by the police court of Zanesville and any justice of the peace, 
and in addition thereto certain civil jurisdiction. But it appears t<> me that if the 
legislature intended in any way to vivify or give life to said municipal court, under the 
charter, by some sort of enabling act, reference would have been made in the act to 
such charter court. 

I might say in passing that the provisions of section 213 of the charter, giving 
jurisdiction in all criminal cases to the charter court, would be in conflict with the 
holding of Judge Smith of the court of appeals, First district, in a recent case where 
the constitutionality of the Middletown charter municipal court was in question. 

It is my view that the provisions of the charter of the city of Zanesville, regarding 
the municipal court therein provided for, are each and all of no effect, because the 
legislature as yet has not attempted to do the very thing that section 225 of the charter 
makes a prerequisite to the establishment of the municipal court and the offices of 
judge and clerk thereof. 

So it is my holding that section 218 of the charter, prescribing that the clerk of 
the municipal court shall be chosen by the mayor, is no authority to the mayor in the 
present case. 

An examination of the various sections of the legislative act evidences a legislative 
intent of giving certain powers of appointment to the judge of the court established. 
The title of the act is: 

"To establish a municipal court for the city of Zanesville, Muskingum 
county, Ohio, and fix the jurisdiction thereof, provide for a judge thereof 
and other necessary officers, and define their duties, * * * " 

The judge is given the power to appoint the bailiff. He is likewise given the power 
to appoint a substitute for the incumbent of any office created by this act, who is 
temporarily absent or incapacitiated from acting. 

Under the reasoning of our supreme court, in a case involving the right of that 
court to appoint its clerk, it can well be argued that the judge, owing to the powers 
and duties specifically prescribed by the act creating the court, is authorized to appoint 
the clerk, who shall be chosen for such court. In said case, styled State ex rei. v. Graves, 
91 0. S. 23, Shauck, J., speaking of the clerk of that court, says at p. 24: 

"He is vested with no discretion in any respect. He is only an arm of 
the court for issuing its process, entering its judgments and performing like du
ties which the court itself might perform. His services are employed only for 
the more convenient performance of those functions of the court which are cler
ical in their nature. It is only in an arbitrary or secondary sense of the word 
'officer' that it can be applied to him. From the nature of his duties and his 
relation to the court, the power to appoint a clerk when necessary to the 
convenient and efficient exercise of its functions is inherent in the court, as 
are the like powers to punish for contempt, to appoint and remove members 
of the bar and to grant ancillary injunctions in the exercise of its jurisdiction 
in order that the status of a subject in controversy may remain unchanged, 
so that its jurisdiction when exercised will be effective. These powers inhere 
in the court without special grant, either in constitution or statute, because 
they are all implied in every conception of a court when courts are created by 
the constitution." 
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True, the learned judge was speaking of the clerk of that particular court, which 
is the court of last resort in Ohio. Yet the rule is not limited, for Cyc., Vol. II, at p. 723, 
lays down the general proposition that a court, as a court of record, possesses the 
inherent right to provide such attendants and assistants as are a necesssary means of 
conducting its business with reasonable dispatch. 

In State ex rei. v. Graves, supra, at p. 25, will be found the following language, 
referring to the clerk of the supreme court: 

" * * * the duties of the clerk of the court are the duties of the court 
itself and embraced within the grant of judicial power. This is obvious, not only 
from the character of his duties and his relation to the tribunal, but from the 
practice in the federal courts and the courts of the states where the subject 
is not affected by special provisions. * "' "' ." 

Then the court refers to the claim that the constitutional provision found in Art. 
IV, Sec. 16 included the clerk of the court in question. This section reads as follows: 

"There shall be elected in each county, by the electors thereof, one clerk 
of the court of common pleas, who shall hold his office for the term of three 
years, and until his successor shall be elected and qualified. He shall, by virtue 
of his office, be clerk of all other courts of record held therein; but, the general 
assembly may provide, by law, for the election of a clerk, with like term of 
office, for each or any other of the courts of record, and may authorize the judge 
of the probate court to perform the duties of clerk for his court, under such 
regulations as may be directed by law. Clerks of courts shall be removable 
for such cause and in such manner as shall be prescribed by law." 

Concerning this contention, Judge Shauck, at p. 26 of the opinion in State ex rei. 
v. Graves, supra, says: 

"The subject of this provision obviously is courts of the counties. * * * 
The phraseology of the provision is doubtless affected in part by the provisions 
of the constitution of 1802, which made the supreme court a court in every 
county of the state by the express provision that it should in every year hold 
a session in each county of the state." 

The opinion concludes with the observation that the court has ample authority 
without any aid from the legislature, to appoint a clerk "in the absence of valid pro
visions providing for his selection in another mode." 

The direct question whether or not the clerk of the court of common pleas is by 
virtue of his office clerk of a municipal court was raised in the case of O'Malley v. 
De Vald & Dietz Co., 57 W. L. B. 158. In this case it appeared that by legislative act 
a municipal court was provided for Cleveland, the act providing that the clerk of said 
court should be elected. The claim was made that the clerk so elected was not the 
clerk of the court, on the ground that the legislative provision for the election of a 
clerk was in contravention of Art. IV, Sec. 16, supra. The first paragraph of the syl
labus in this case reads: 

"While the municipal court of Cleveland is a court of record, yet Art. IV, 
Sec. 16, of the constitution, which provides that the clerk of the court of com
mon pleas shall hold his office for a term of three years and shall be, by virtue 
of his office, clerk of all other courts of record held in his county, refers only to 
county courts and does not make him the clerk of the municipal court." 
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At p. 159 Beebe, J., says: 

"Manifestly, the first part of Art. IV, Sec. 16, of the constitution, was 
never intended to apply to city or municipal courts. A special grant of author
ity to provide by law for the election of clerks of other courts of record is 
authority to provide for clerks of 'such other courts inferior to the supreme 
court as the general assembly may from time to time establish' under Art. IV, 
Sec. 1, of the constitution, and is part of the same general scheme. 

Nor is there any reason that appeals to us why the clerk of the municipal 
court and the common pleas court should be the same person. If this were so, 
we should be confronted by the freak situation of a clerk of a county court, 
resident perhaps of the village of Bedford, elected by the electors of Bedford 
and other townships, holding the office of clerk of the municipal or city court of 
Cleveland. This surely was not the intent of the framers of the constitution 
and is entirely contrary to the policy of the constitution and laws of Ohio." 

This case seems to have gone no further than the court of trial, which was the 
municipal court of Cleveland, but the reasoning therein found I think is conclusive 
upon the question. 

At p. 161 in the last mentioned citation, the court uses the following language: 

"Given the power to create courts, there is, by necessary implication, 
full authority to provide for such machinery and officers as are necessary to 
carry on the business of such courts, and to enable them to perform the func
tions for which they are created. 

A clerk to issue papers and perform the ministerial acts of a court is as 
necessary to the existence of a court as is the judge. The very nature of claim 
set up in this opinion-that there being no legally elected and acting clerk, 
the court has no jurisdiction to entertain and try this action-shows how vital 
a part of a court the clerk is. The claim reduced down to the fewest words is: 
'No legally elected clerk; no court.' 

Instead of that, the converse of the proposition is true. Authority to 
create a court; authority to provide for a clerk for same." 

I have no hesitancy in concurring with the court in the above case on the propo
sitions therein decided. 

The legislature in the act creating the Zanesville municipal court of course could 
have provided for the election of a clerk of that court and fixed the term of his office. 
It had full authority so to do. But reading the act in question from its four comers, 
an intent appears that the clerk of the municipal court so created shall be chosen by 
some one, instead of being elected, and to my mind there is sufficient in the act, read 
in its entirety, to conclude that the appointing power was the judge of the court so 
created. 

In section 11 of the act (107 0. L. 726) it will be noted that the judge of this m 
nicipal court has conferred upon him: 

" • • • all powers which are now or may hereafter be conferred upon 
the court of common pleas or the judge thereof, • • • or are necessary 
for the exercise of the jurisdiction herein conferred and for the enforcement 
of the judgments and orders of the court." 

The general assembly in other acts creating municipal courts has placed the ap
pointment of the clerk of said court sometimes in the hands of the judge of the court 
and at another time in the hands of some other appointing power. 
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Assuming the right of the legislature to provide for the appointment in the manner 
that it has in some instances done, I do not think that even an entire absence to make 
provision under the act creating the Zanesville court could possibly leave the court 
without a clerk. 

Under the doctrine laid down by our supreme court in State ex rel. v. Graves, 
supra, the court would have an inherent right to appoint its clerk. 

Coming then to your specific question, from all the foregoing it is my opinion that 
the clerk provided for under the act of the legislature creating the municipal court of 
the city of Zanesville (107 0. L. 722 et seq.) must be appointed by the judge elect of 
said court, and that the mayor of the city of Zanesville has no authority to make said 
appointment. 

900. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWNSIDP TRUSTEE-WHEN CANDIDATE FOR SAID OFFICE, WHO 
RECEIVES LARGEST VOTE, DIES ON ELECTION DAY-DUTY OF 
JUSTICE OF THE PEACE TO APPOINT QUALIFIED PERSON. 

1. Where M., who was serving as township trustee and whose term of office would 
have expired on January 1, 1918, was a andidate for re-election at the November, 1917, 
election, but died on the day of the election, having received a sufficient number of votes to 
elect him to the ojfice for which he was a candidate, it was the duty of the justice of the peace 
holding the oldest commission in the tournship to appoint a qualified person to fill out the 
unexpired term. 

2. Such appointee will be the incumbent at the time the new term would have begun 
had M. lived, with a right to remain until his successor is elected and qualified. 

3. Such successor will be elected at the regular election for trustee in November, 1919. 

CoLUMBUs, OHm, December 29, 1917. 

RoN. BENTON G. HAY, Prosecuting Attorney, Wooster, Ohio, 

ion: 
DEAR Sm:-Under recent date you submit the following facts for an official opin-

"M, who was serving as township trustee and whose term of office expired 
January 1, 1918, was a candidate for re-election at the election held November 
6, 1917, but died on the day of election about an hour after the opening of the 
polls. He received the third highest number of votes, receiving more votes 
than G, who was the fourth highest of the candidates, there being three to be 
elected. 

The justice of the peace who held the oldest commission appointed a 
person to fill out the unexpired term of M. Another justice of the peace on 
January 1, 1918, will have the oldest commission. 

Will there be a vacancy in the office of trustee on January 1, 1918, at which 
time the new term of M, had he lived, would begin, or will the appointee for the 
short term hold over until the general election in November, 1919?" 
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Section 3262 G. C. provides as follows: 

"When for any cause a township is without a board of trustees or there 
is a vacancy in such board, the justice of the peace of such township holding 
the oldest commission, or in case the commission of two or more of such justices 
bear even date, the justice oldest in years, shall appoint a suitable person or 
persons, having the qualifications of electors in the township to fill such va
cancy or vacancies for the unexpired term." 

Under the above section, the vacancy occurring by reason of the death of M on 
November 6 was properly filled by the justice of the peace who held the oldest com
mission, and the person so appointed under that section is to fill such vacancy "for 
the unexpired term." 

Since M died on election day and received the third highe&t number of votes and 
would have been elected had he lived, as to the office for which M was voted for, there 
was no election. 

The sole question, as stated by you, is, will there be a vacancy in the office of 
trustee on January 1, 1918, the beginning of the new term, or will the appointee, ap
pointed by reason of the death of M on November 6, 1917, hold over until his successor 
is chosen at the general election in November, 1919? 

I think the case cited by you, of State ex rel. v. Speidel, et al., 62 0. S. 156, is de
cisive of the question. The first paragraph of the syllabus reads: 

"When the candidate for an office for whom a majority or plurality of 
votes was cast at the election, dies on the election day and before the polls 
are closed, the candidate for the same office receiving the next highest number 
of votes is not thereby elected; nor has he thereby acquired any right to be in
ducted into the said office." 

In this case Buvinger was a candidate for re-election to the office of sheriff, and 
died on election day. Walker was appointed for the unexpired term of Buvinger. 
Speidel was appointed by the commissioners on the supposition that there would be 
a vacancy in said office on the first Monday of January. 

The court at p. 160 says: 

"In order that we may not be misunderstood, it may be added that there 
was no vaca,ncy in the office of sheriff of Clermont county on the first Monday 
in January, 1900. The death of Buvinger did not create a vacancy in his 
term which would have begun in January, 1900, assuming that he was duly 
elected, because he did not live to be installed in his second term. State ex rel. 
v. Dahl, et al., 55 Ohio St. 195. Walker was the incumbent at the time when 
that term would have begun had Buvinger lived, with the right to remain 
until his successor was elected and qualified. There could be no vacancy thep, 
unless Walker should die, resign, or be lawfully removed for cause. State 
ex rel. v. Wright, 56 Ohio St., 540. Therefore ,the county commissioners, in 
appointing Speidel, acted altogether without authority; and Speidel can have 
no right to act as sheriff." 

Under the authority of the above case it is my opinion that there will be nova
cancy in the office of trustee on January 1, 1918, and that the appointee now filling 
the remainder of the old term of M will hold the office until the successor is elected 
and qualified at the election to be held in November, 1919. 
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I agree with you that the opinion found in Vol. I of the Opinions of the Attorney
General for 1915, p. 354, seems to be at variance with the ruling of the supreme court 
in State ex rei. v. Speidel, supra. That case seems not to have been considered and 
the opinion is based on the provision of section 2561 G. C., on the theory that it makes 
provision otherwise and so comes within the exception in section 8 G. C. No similar 
provision is found referring to trustees. Section 3265 G. C., providing what shah be 
deemed a declination of the office of trustee, only applies after a person receives notice 
of his election or appointment. 

901. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWNSHIP TRUSTEE-BOND-WHEN THERE IS NO JUSTICE OF THE 
PEACE TO APPROVE SAME-MAY ENTER UPON HIS DUTIES UPON 
FILING SAME WITH TOWNSHIP CLERK. 

1. In case there is no justice of the peace to approve the bond of a township trustee, 
he should enter into a bond with two good and sufficient sureties and file the same with the 
township clerk for record. By so doing said trustee would be authorized to enter upon the 
the duties of his office and no vacancy would be created in said office. 

2. In case there were justices elected at the last election to fill the vacancies in the 
office of justice of the peace, the same principle as set out in branch one hereof would apply. 

CoLUMBus, Omo, December 29, 1917. 

RoN. J. L. HEISE, Prosecuting Attorney, Circleville, Ohio. 

DEAR Sm:-I have your communication of December 8, 1917, which reads in 
part as follows: 

"Section 3269 G. C. provides that the bond of a township tru!ll;ee shall be 
approved by a justice of the peace of the township in which the bond is given. 
One township of this county has no justice of the peace now serving and none 
was elected this fall. What official can approve the bonds of the trustees of 
this township? 

Another township of this county has no justice of the peace serving at the 
present time, but two justices were elected in that township this fall. What 
official can approve the trustees' bonds in this township?" 

Before answering your questions directly, i would like to suggest that there ought 
to be no vacancy in the office of justice of the peace of any township in your county. 

Section 1714 G. C. provides as follows: 

"If a vacancy occurs in the office of justice of the peace by death, removal, 
absence for six months, resignation, refusal to serve, or otherwise, the trustees 
within ten days from receiving notice thereof, by a majority vote, shall ap
point a qualified resident of the township to fill such vacancy, who shall serve 
until the next regular election for justice of the peace, and until his successor 
is elected and qualified. The trustees shall notify the clerk of the courts of such 
vacancy and the date when it occurred." 
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Under this section the trustees of any township of your county, in which there is 
a vacancy in the office of justice of the peace, ought to proceed to fill the same by ap
pointing some qualified resident of the township for said office, and this would be my 
advice. 

Inasmuch as there is a vacancy in the office of justice of the peace in one or more 
of the townships of your county, at this time, and as this state of affairs may continue 
to exist up to the 1st day of January, 1918, I will consider your question upon its merits. 

Your communication really embodies two separate and distinct matters, one in 
which there is a vacancy existing in a certain township of your county, for which office 
no justice of the peace was elected at the last election, and the other in which there is a 
vacancy existing at the present time, but for which vacancy two justices of the peace 
were elected at the last election and will therefore presumably take their office on the 
1st dSy of January, 1918. 

We will first consider the question relative to the township in which there is a 
vacancy and for which no justice of the peace was elected at the last election. 

Section 3269 G. C. reads in pint as follows: 

"Before entering upon the dischru-ge of his duty, each township tJ.llstee 
shall give bond • • • . Such bond shall be approved by a justice of the 
peace of the township in which the bond is given." 

Section 3270 G. C. provides in part as follows: 

" • • • Such original bond or new bond shall be deposited with the 
township clerk and recorded by him." 

Section 3265 G. C. provides as follows: 

"If after receiving notice of his election or appointment, a person elected 
or appointed to a township office fails to take the oath of office and give bond 
within the time required by law, he shall be deemed to have declined to accept, 
and the vacancy shall be filled a.s in other cases." 

The question is as to the course a trustee ought to pursue under the sections above 
quoted, in a case where there is no justice of the peace in a wwnship and therefore no 
one to pass upon the sufficiency of the bond of said trustee. So far a.s I know, there 
is no provision of law which will take care of a situation such as you suggest; that is, 
in the event there is no justice of the peace to pass upon the sufficiency of the bond, 
there seems to be no other officer design,ated who can perform this duty which devolves 
upon a justice of the peace. Neither do I know of any decision of the courts in which 
a question of this kind has been judicially determined. 

However, in State ex rei. Ackerman v. Dahl, 65 Wis. 510, there is a decision which 
to some extent at least would bear upon the matter now under consideration. The 
fourth branch of the syllabus reads: · 

"The wilful and unjust refusal of the officer required to approve the official 
bond of a person elected or appointed to an office, to give it his approval, can not 
deprive such person of his office or create a vacancy therein." 

In the opinion on p. 521, the court reasoned as follows: 

"The person who has been elected or appointed to an office and who does 
all that is required of him by law to enable him to hold the office, can not 
be deprived of such office by any wilful or unjust refusal of the person or 
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officer, who is required to approve his bond, to give it his approval. If such a 
rule is to prevail, then the officer whose approval of an official bond is required 
may in any case by such wilful and unjust refusal create a vacancy in an 
office." 

At the time this decision was rendered there was a prov:sion of law in Wisconsin 
as follows: 

"The neglect or refusal of any officer elected or appointed or reelected 
or reappointed to any office to give or renew his official bond or to deposit 
the same in the manner and within the time prescribed by law" shall create 
a vacancy. 

The court used the following language in reference to this provision: 

"Under this provision, when the officer has done all he can possibly do 
to comply with the law in this respect, it can hardly be said that he has neg
lected or refused to give and deposit his bond when he has been prevented from 
so doing by an unlawful act or wilful refusal on the part of some other officer 
to perform a duty imposed upon him in regard to such official bond." 

It seems to roe the reasoning of the court in this case could be made to apply to 
the facts in the case under consideration. If the township trustees elected to office at 
the la&t election do all in their power to comply with the law, they would be justified in 
entering upon the duties of their office and no vacancy could be said to exist; that is, if 
they give a bond and are not able to have the same approved because there is no justice 
of the peace in the township, they would be warranted in filing the same with the clerk 
of the township, and by so doing there would be no vacancy in the office and they 
would be authorized in law to enter upon the discharge of the duties of their office. 

There is a case reported in 25 0. S. 567, styled Kelly et al. v. State of Ohio, which 
tends in the same direction as the holding in the Wisconsin case. In the second branch 
of the syllabus the court held as follows: 

"The provision of the statute requiring the indorsement of the certificate 
of the prosecuting attorney upon the bond of the treasurer is merely directory, 
and the want of such indorsement does not invalidate the bond." 

On p. 577 in the opinion the court say: 

"The objection that the bond was not accepted and approved is not found
ed in fact. It was oral y accepted by" two of the commissioners, and that in 
our judgment is sufficient. The better practice undoubtedly is to put the 
acceptance in writing, or to enter it on the journal, but we know of no law 
making it indispensable. 

The law requiring the certificate of the prosecuting attorney to be indorsed 
on the bond is merely directory, and the want of such a certificate by no means 
avoids or invalidates the bond." 

From all the above it is my opinion that if the township trustees elected did all 
in their power to comply with the law, namely, entered into a bond with two good 
and sufficient sureties, resident of the township, and file the same with the township 
clerk, they will be authorized to enter upon .the duties of their office and there could 
be no vacancy declared in the same. 
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However, I desire to suggest in passing that in the event there should be a justice 
appointed to fill the vacancy in said township at any time during the terms of office 
for which the township trustees were elected, they should then have said justice ap
prove the bonds in accordance with the provisions of section 3269 G. C., above quoted. 

Answering your second question, namely, what the township trustees elected 
should do in a township in which there is no justice of the peace, but for which office 
two persons were ele~;,~d at the last election, I will advise as follows: 

It is my opinion that the principles above set forth should also control in 
this case; that is, the trustees elected should file their bonds with the clerk in accord
ance with law. Then in the event either of the justices elected should qualify, the 
bonds should be taken to him for approval and then refiled with the clerk of the 
township. 

It might be well, in both of the above cases, for the clerk to note on the bonds 
the reason they are filed without approval, viz., that there is no justice of the peace 
in the township to approve same. 

While the question is not directly connected with the matters about which you 
inquire in your communication, yet it might be asked whether the sureties and the 
principal on a bond not approved by the proper officials would be liable in case of a 
default in the principal; or, in other words, is the approval of the bond such a vital 
part of the same that the persons signing the bond are not liable unless the approval 
of the proper officials is stamped thereon? I will briefly consider this question. 

Throop in his work on Public Officers, Section 183, lays down the following prop
osition: 

"But as respects the sureties' liability, the approval is not deemed in law 
a part of the bond; and, in an action upon the bond, the sureties are not 
entitled to oyer of the approval." 

This proposition laid down by Throop seems to be well substantiated by the 
decisions of the courts. 

In Clark et al. v. State, 7 Black£. (Ind.) 570, the court say: 

"Ill debt on a sheriff's bond, the defendants are not entitled to oyer of the 
approval of the bond by the judges; such approval being no part of the bond." 

In the opinion on p. 571 the court say: 

"The approval by the judges is no part of the bond. That was a collateral 
matter wholly independent of the execution of the bond, and equally acces
sible to the defendants as to the plaintiff." 

In The People v. Edwards, et al., 9 Calif. 286, the court say: 

"The defect in the approval of a sheriff's bond can not be set up as a defense 
in an action on said bond against the sureties. The object of the law in requiring 
the approval is to insure greater security to the public, and it does not lie 
in the obligors to object that their bond was accepted without proper examina
tion into its sufficiency by the officers of the law." 

In Eustis v. Kidder, 26 Me. 97, the court say: 

"The constable does not incur such penalty by serving a writ, if he has 
conformed in all respects to the provisions of Revised Statutes, chapter 104, 
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section 35, relative to giving bond, saving that the approval of the selectmen 
of the town has not been endorsed thereon, that provision being merely 
directory to them." 

On page 100 in the opinion the court say: 

"It is not essential to the validity of the bond that the approval of the 
selectmen should be endorsed upon it. That· provision is direptory to them 
and in,tended to be beneficial to the constable by affording evidence that his 
sureties have been adjudged to be sufficient and also to those :who might 
become interested in the bond, by showing that such adjudication had been 
formal and deliberate. A provision merely directory can not constitute a part 
of the contract, which may be enforced, should the officers required to per
form such duty neglect it." 

In Wester,liaven v. Cline, 5 Ohio Rep. 136, our own supreme court touched upon 
this matter in its opinion, although it did not directly decide it. In the opinion on 
p. 139 the court say: 

902. 

"The law requires that a constable shall give bond with sureties, to be 
approved of by the trustees of the township. This law ought to be complied 
with, but we are not prepared to say that if a bond be deliver.ed to a township 
clerk and by him filed away, that such bond would not be obligatory, without 
proof of its having been approved by the trustees." 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CONTAGION HOSPITAL-RIGHT OF A MUNICIPALITY TO PURCHASE 
LAND AND ERECT BUILDING FOR SUCH PURPOSE-HOW SAME 
SHOULD BE OPERATED-LEGALITY OF RESTRICTION IN DEED. 

1. A municjpll corporation has no authority in law, either express or implied, to 
lease landa upon which to erect a contagion hospital, excepting as set out in the second 
branch of the syllabus. The landa must be secured by purchase. 

2. A ninety-nine year lease, renewable forever, partakes so much of the nature of 
a deed of purchase when considered with a view to the objects and purposes for which the 
landa are leased, as to make the same legal. 

3. A municipality would have no authority to erect a contagion hospital upon land 
secured by it in conformity with the first and second lJranches of the syllabus herein and 
then to contract with a private institution for the operation and manogement of the same. 

4. A condition in the deed of purchase to the effect that the landa so purchased shall 
revert to the grantor when no longer used for the purposes of a contagion hospital would 
be legal. 

CoLUMBUs, Omo, December 31, 1917. 

Bureau of Inspection and Supervision of Public O:ffices, Columbus, Ohio. 

GENTLEMEN:-! have your communication of recent date to which you attach 
a letter received by you from the city solicitor of Lorain, Ohio, in which he asks an 
answer in reference to four queries which he sets forth in his letter. Your communi
cation reads as follows: 
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"We are enclosing herewith communication from the city solicitor of 
Lorain, Ohio, which contains a statement of facts, and a number of ques
tions, as well as a brief of the solicitor's opinion upon such questions. In 
keeping with the same, we respectfully request your written opinion upon 
the questions Nos. 1, 2, 3, and 4, as herein contained." 

The letter from the city solicitor sets out tlie facts fully upon which the questions 
are based, but for die purposes of this opinion the statement of the questions them
selves will be sufficient. They read as follows: 

"1. Has the city of Lorain the right to construct a permanent building 
for a contagio,us hospital on leased land? 

2. Would the term of years of the lease have anything to do with the 
city's right, as above statE¥1, as to whether for one or ninety-nine years? 

3. Has the city the 3Althority to construct such a building either on 
leased land or on real estate purchased by it for such purpose and contract with 
any pri~ate institution for the proper operation thereof? 

4. Has the city the right to purchase a portion of the land in question 
with a condition in the deed that in the event such land is not used as a con
tagious hospital then the same shall revert to the grantors?" 

Before answering your questions specifically it will be well for us to note the 
general propositions which underlie the questions 11ubmitted by you. Section 3646 
General Code contains the general grant of power to municipalities to do the things 
about which the city solicitor inquires in his communication. This section reads as 
follows: 

"To provide for the public health, to secure the inhabitants of. the cor
poration from the evils of contagious, malignant and infectious diseases, 
and to purchase or lease property or buildings for pest houses, a.n,d to erect 
maintain and regulate pest houses, hospitals and infirmaries." 

There is not much in the history of this section which will aid us in arriving at 
the conclusion as to what answer should be given to the queries submitted, yet it might 
be well to note the history of this section briefly. 

In ~6 0. L. 24, the matter which afterwards became the above quoted section 
read as follows: 

"To provide for the public health; to secure the inhabitants of the cor
poration from the evils of contagious, malignant and infectious diseases, and 
to erect, maintain and regulate pesthouses, hospitals, and infirmaries." 

In 97 0. L. 507, this section was made to read the same as it now stands in the 
General Code with the exception that the semi-colon was dropped after the word 
"health," and a comma substituted therefor. It will be noted that the only change 
made in the section was that the following new matter was added: 

"and to purchase or lease property or buildings for a pesthouse." 

In looking over the provisions of this section it is fairly evident that the phrases 
"to provide," "to secure," "to purchase or lease" and "to erect" are phrases which 
are separate and distinct, each one defining a specific grant of power by the legislature 
to the municipality. 



2456 OPINIONS 

Let us first note the language which was later added to the said section as follows: 

"to purchase or lease property or buildings for pest houses." 

It is my opinion that notwithstanding the use of the general word "property'' in 
this phrase it was undoubtedly the intention and understanding of the legislature 
that this was a specific grant of power in addition to those grants already given and 
was merely for the purpose of enabling the municipality either to lease or purchase 
the necessary property {or pesthouses, the property being already in condition for use 
without the necessity of erecting buildings thereon. In other words, the municipality 
is given power to lease or to purchase buildings suitable for pest houses. Hence this 
phrase does not embody the idea of building or construction. 

The next phrase found in said section reads as follows: 

"to erect, maintain and regulate pesthouses, hospitals and infirmaries." 

This is a grant of power, as said above, entirely separate and distinct from the 
grant of power immediately preceding it. This phrase does not say "erect thereon," 
which would evidently have been the language had the legislature meant to give the 
municipality the right to lease land or purchase the same with the intention of erecting 
thereon pesthouses, hospitals and infirmaries. 

While this section mentions hospitals and infirmaries, yet it seems evident that 
the legislature in enacting the latter part of said section had in mind more particularly 
"pest houses." This is important to keep in mind in view of the further discussion 
of this question in which I desire to point out that the legislature seems to have dis
tinguished between pest houses and contagion hospitals. Before leaving the question 
however, of the general powers given to municipalities in the matter of purchasing 
and leasing ground, I desire to call attention to the provisions of section 3615 General 
Code, which provides that each of the municipal corporations may acquire property 
by purchase, gift, devise, appropriation, lease, or lease with the privilege of purchase, 
for any municipal purpose authorized by law; also to section 3631 General Code, 
which provides that a municipal corporation shall have power to acquire by purchase, 
lease, or lease with the privilege of purchase, gift, devise, condemnation or otherwise, 
and to hold real estate or any interest therein, and other property for the use of the 
corporation. 

Of course it is quite evident that under the provisions of these two sectiqps a mu
nicipal corporation would have the power either to purchase or lease land for any 
municipal purpose whatever that might be authorized by law. But it must be kept 
in mind that these are general grants of power and are therefore very broad and in-
clusive. · 

With this in mind let us turn to the provisions of section 4452 General Code, which 
reads as follows: 

"The council of a municipality may purchase land within or without its 
boundaries and erect thereon suitable hospital buildings for the isolation, 
care or treatment of persons suffering from dangerous contagious disease, 
and provide for the maintenance thereof. The plans and specifications for such 
buildings shall be approved by the board of health." 

This section seems to be dealing with the exact question you have in mind, namely 
a contagion hospital, and in this section the legislature in giving power to acquire 
land upon which to erect such a hospital limits the power of a municipality to the 
mere matter of purchase and not of leasing. 
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It is my opinion that the provisions of this section should govern in the matter 
you have in mind rather than the provisions of section 3615 or 3631, which a.s said 
before are general grants of power, and therefore are very broad and inclusive, while 
in these particular sections we have a. specific grant of power for a. particular purpose, 
and the only power that is granted is to purchase real estate. 

While it might be held that under the general grant of power given to municipal 
corporations, and under the grant of power given in section 3646 General Code that 
a municipal corporation would have power to lease lands upon which to erect a pest 
house, yet when it comes to erecting a contagion hospital proper it does not occur 
to me that a municipal corporation ha.s power to do anything other than purchase 
land for said purpose. 

As said before, it seems that the legislature had in mind a distinction between a 
pest house and a contagion hospital. It is true that when we come to examine the 
definitions given by lexicographers of these two terms it is pretty difficult to draw 
a distinction between the two, yet in the common understanding of them there evi
dently is a marked difference. A pest house is used only for the most virulent kinds 
of diseases and when we speak of a pest house we generally think of smallpox; while 
a contagion hospital is used for all persons affiicted with all kinds of contagious and 
infectious diseases. 

That the legislature seemed to have this distinction in mind is clearly evident 
from the provisions of sections 4370 and 4454 of the General Code. Under the provis
ions of section 4370 General Code the director of public safety is given the authority 
to manage, and make all contracts in reference to pest houses; while under the pro
visions of section 4454 the buildings that are erected as contagion hospitals are placed 
under the care and control of the board of health. It provides: 

" * * * The board shall appoint all employes or other persons 
necessary to the use, care and maintenance thereof and regulate the entrance 
of patients thereto and their care and treatment." 

From all the above it is my opinion in reference to the matter which your city 
has in mind, it would be limited to the matter of purchasing real estate and not of 
leasing the same. 

The second question submitted is as follows: 

"Would the term of years of the lease have anything to do with the city's 
right, as above stated, as to whether for one or ninety-nine years?" 

If the principles above enunciated are sound, then it is my opinion that the city 
would have no authority to lease land under which lease the time is definitely fixed 
or is determinable at the option of the lessor. If it were a lease for ninety-nine years, 
renewable forever, the same would partake so much of the nature of an outright pur
chase of land that I would see no principle of law which would interfere with such a 
lease unless the word "purchase" as found in section 4452 would be construed very 
strictly. If this were done it would exclude the idea of a lease, even though it were 
for ninety-nine years and renewable forever. But it is my opinion that a court would 
not place such a strict interpretation upon the word "purchase" a.s that would exclude 
a ninety-nine year lease renewable forever. 

Therefore, it is my opinion that such a lease would be legal under the provisions 
of the said two above quoted sections. 
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The third question submitted is as follows: 

"Has the city the authority to construct such a building either on leased 
land or upon real estate purchased by it for such purpose and contract with 
any private institution for the proper operation thereof?" 

Of course, in view of the principles above stated, the city would have no authority 
to erect a building on leased land and .contract with a private institution for the proper 
operation thereof. 

The question remaining as whether the city could so erect the building upon 
purchased ground and turn the management of the same over to a private institution 
under contract. This matter of managing a contagion hospital is one of the govern
mental functions of the city, and the courts do not look with very much favor upon 
farming out or delegating its governmental functions to private individuals. Of course 
in those matters which are purely done in a proprietary way there is no particular 
objection to such a procedure, but this would not be done by the municipality in its 
proprietary capacity, but rather in its governmental capacity, and therefore upon 
principle I would hold that the management of the institution could not be turned 
over under contract to a private institution. 

Further, section 4454 General Code seems indirectly to be against such a prop
osition b:aause in this section the board of health is given complete authority over a 
building erected for the purpose of a contagion hospital, said board being given au
thority to appoint all employes or other persons necessary to the use, care and main
tenance thereof and regulate the entrance of persons thereto and their care and treat
ment. 

From this the legisla,tUre seems to have iritended that the municipal corporation 
should manage the contagion hospital through the agency of the board of health of 
the municipality. 

Of course I do not desire to be understood as holding that the board of health 
could not appoint from a private institution employes or person,~ necessary to take 
care of the patients who would enter the hospital, but I am of the opinion that the 
city would have no authority to enter into a general contract with a private institu
tion to run the hospital for and on behalf of the ci~y. 

The fourth question submitted reads as follows: 

"Has the city the right to purchase a portion of the land in question 
with a condition in the deed that in the event such land is not used as a con
tagious hospital then the same shall revert to the grantors?" 

I know of no provision of law which would prevent such a condition being placed 
in a deed of purchase. The land is purbhased presumably for a specific and definite 
purpose-namely, to carry out the powers granted under section 3646 General Code, 
and if the time comes when it is no longer necessary to carry out said powers or when 
they can be carried out to better advantage in some other manner, than through build
ings erected ypon the land so purchased, then, in my opinion, no principle of law would 
be violated in making a provision that the land should revert to the grantor after the 
same is no longer needed for the purpose for which it was purchased. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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903. 

BLAKKET CERTIFICATE-NOT IN COMPLIANCE WITH SECTION 3806 
GENERAL CODE. 

A blanket certificate, therejC1fe, without specifying any amount therein, will not be 
in compliance with the provisions of section 3806 General Code. Smh certificate should 
show the amount of money in the treasury which may be subject to the payment of the par
ticular contract. 

CoLuMBUS, OHIO, December31, 1917. 

Bureau of Inspection and Supervision oj- Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of December 5th, 1917, you submit the following 
inquiry: 

STATEMENT OF FACTS. 

"A contract was let in a municipality of the state of Ohio which was worded 
in such manner as to make the cost of the contract when completed so indefi
nite that the amount thereof could not be determined at the time of certifica
tion by the auditor, who made a certification in blanket form without speci
fying any amount. After the work was completed it was found that sufficient 
funds were not on hand to meet the unpaid portion of the contract. 

Question-In the certification required under section 3806 G. C. is a blanket 
certification legal, or is it necessary, in full compliance with said law, that 
the amount of money should be definitely set forth in such certification as 
a maximum?" 

Section 3806 General Code, to which you refer, reads as follows: 

"No contract, agreement or other obligation involving the expenditure 
of money shall be entered into, nor shall any ordinance, resolution or order 
for the expenditure of money, be passed by the council or by any board of 
officer of a municipal corporation, unless the auditor or clerk thereof, first 
certifies to council or to the proper board, as the case may be, that the money 
required for such contract, agreement or other obligation, or to pay such 
appropriation or expenditure, is in the treasury to the credit of the fund from 
which it is to be drawn, and not appropriated for any other purpose, which 
certificate shall be filed and immediately recorded. The sum so certified shall 
not thereafter be considered unappropriated until the corporation is dis
charged from the contract, agreement or obligation, or so long as the ordinance, 
resolution or order is in force." 

It is provided in this section that "the sum so certified shall not thereafter be 
considered unappropriated." Unless there was a specific sum set aside for each par
ticular contract, it would be difficult and practically impossible for the city auditor 
to determine the amount of money which may be unappropriated in any certain fund. 

In the case of Village of Carthage v. Diekmeier, 79 0. S., 323, the first branch of 
the syllabus reads: 

"Where a municipal corporation, by sale of its bonds, creates a fund 
for the improvement of certain streets, and takes the necessary steps to re
ceive and accept bids and to contract separately for the improvement of 
said streets, the following certificate filed by the clerk of corporation at the 
time the bid is accepted and the contract executed, to wit: 'I hereby certify 
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that there is money in the village treasury in the fund from which the above 
fund is proposed to be drawn for the payment of.the village portion of the im
provement and not appropriated for any other purpose sufficient to pay for the 
same. L. Hall, Village Clerk'-is not in compliance with section 2702 (old 
number) Revised Statutes, in that it is not certified that a specific sum of money 
required for the contract to improve the streets 'is in the treasury to the credit 
of the fund from which it is to be drawn, and not appropriated for any other 
purpose.'" 

In this case bonds had been issued and a fund created from which the cost of a. 
number of improvements was to be made. On page 341 of the opinion, Price, J., says: 

"Whatever may be the correct view as to the me:ming of this statute where 
a single contract is let, it seems to be a reasonable construction that there be a 
defipite sum c'ert~.d for-,each contra.O~ where: there are several of the same 
species entered u;,to at the same time .~o be paid from a t.heretofore gioss fund. 
It would seem co~ducive, if not nece¥1\ry to the safety of each contractor, that 
a definite sum be certified, because it is on the performance of that act by 
the village clerk that money to discharge the obligation is set apart and ap
propriated, and which 'shall not thereafter be considered unappropriated, 
etc." 

It does not appear from the question as to whether or not bonds had been issued 
to pay for the particular contract or not. Your question is a general one and will apply 
to all contracts whether paid from a fund created for a single purpose or for a number 
of purposes. 

It is my opinion that section 3806, General Code requires in each instance that a 
specific sum be designated in the certificate of the auditor of a city or the clerk of a. 
village. Where an amount is not specified, it could hardly be said that there has been 
a. sum certified. 

A blanket certificate, therefore, without specifying any amount therein will not 
be in compliance with the provisions of section 3806 General Code. Such certificate 
should show the amount of money in the treasury which may be subject to the pay-
ment of the particular contract. Very truly yours, 

904. 

JosEPH McGHEE, 
Attorney-General. 

ORDINANCE-WHEN REFERENDUM PERIOD BEGINS WHEN SAME HAS 
BEEN PASSED OVER MAYOR'S VETO. 

Under the prollisions of section 4227-2 G. C., (104 0. L. 238), the thirty days refer
endum period for an ordinance or resolution, which has been passed or adopted by the coun
cil of a city and presented to the mayor for his approval or disapproval, and vetoed by him, 
and later reconsidered by said council and passed over the mayor's veto, begins with the 
date the ordinance, or resolution was originally filed with the mayor after its first passage 
or adoption. 

CoLUMBus, OHiO, December 31, 1917 

Bureau of Inspection and Superllision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-We have your recent communication in which you submit for 
my opinion the following matter: 
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"We are referring you to an opinion of the Attorney-General recorded 
in the Annual Reports of 1913, page 345, rendered on section 4227-2 G. C., 
previous to the amendment of said section as recorded in 104 0. L. 238. 

In view of the amended section as it now stands, the council of a munici
pality on November 22, 1915, passed an ordinance fixing the salary of the 
members of council. The ordinance was vetoed by the mayor on December 
2, 1915, and passed over the mayor's veto December 25, 1915. 

Question 1. Does the thirty day I. & R. period begin with the date the 
ordinance was originally filed with the mayor? 

Question 2. If not, when does the I. & R. period begin?" 

Section 4227-2, as amended 104 0. L. 238, provides in part as follows: 

"Any ordinance, or other measure passed by the council of any municipal 
corporation shall be subject to the referendum except as hereinafter provided. 
No ordinance or other measure shall go into effect until thirty days after it shall 
have been filed with the mayor of a city or passed by the council in a village, 
except as hereinafter provided. 

When a petition signed by ten per cent of the electors of any municipal 
corporation shall have been filed with the city auditor or village clerk in such 
municipal corporation, within thirty days after any ordinance, or other measure 
shall have been filed with the mayor, or passed by the council of a village, or
dering that such ordinance or measure be submitted to the electors of such 
municipal corporation for their approval or rejection, such city auditor or vil
lage clerk shall, after ten days, certify the petition to the board of deputy 
supervisors of elections of the county wherein such municipality is situated 
and said board shall cause to be submitted to the electors of such municipal 
corporation for their approval or rejection, such ordinance, or measure at 
the next succeeding regular or general election, in any year, occurring subse
quent to forty days after the filing of such petition. * * * " 

As a general propositivn the foregoing section in the first paragraph provides 
that no ordinance or other measure of a city shall go into effect until thirty days after 
it shall have been filed with the mayor. The purpose of this provision is disclosed by 
an examination of the second paragraph of said section, which requires a submission 
of an ordinance or other measure to the electors of a city for their approval or rejec
tion, when a petition signed by ten per cent of the electors of said city is filed with the 
city auditor within thirty days after said ordinance or other measure has been filed 
with the mayor. The purpose of said provision then is to fix .a certain period of time 
in which an ordinance or other measure shall be inoperative and within which the 
electors may be afforded an opportunity by proper action on their part to have said 
ordinance or other measure submitted to them for their approval or rejection. 

It seems clear that this period of time commences at the time said ordinance is 
filed with the mayor by the city council. 

Section 4234 G. C. reads: 

"Every ordinance or resolution of council shall, before it goes into effect, 
be presented to the mayor for approval. The mayor, if he approves it, shall sign 
and return it forthwith to council. If he does not approve it, he shall within ten 
days after its passage or adoption return it with his objections to council, or 
if council is not in session, to the next regular meeting thereof, which objec
tions council shall cause to be entered upon its journal. The mayor may ap-
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prove or disapprove the whole or any item of an ordinance appropriating 
money. If he does not return such ordinance or resolution within the time 
limited in this section, it shall take effect in the same manner as if he h?-<1 signed 
it, unless council by adjournment prevents its return. When the mayor dis
approves an ordinance or resolution, or any part therof, and returns it to the 
council with his objections, council may, after ten days, reconsider it, and if 
such ordinance, resolution or item, upon such reconsideration is approved 
by the votes of two-thirds of all the members elected to council, it shall then 
take effect as if signed by the mayor. The provisions of this section shall 
apply only in cities." 

This section requires that every resolution or ordinance of council shall, before 
it goes into effect, be presented to the mayor for his approval or disapproval. This 
section also provides that if the mayor disapproves an ordinance or resolution, or any 
part thereof, he shall return it to council with his objections, and council may after 
ten days reconsider it, and if such ordinance, resolution or item, upon such recon
sideration, is approved by the votes of two-thirds of the members elected to council, 
it shall then take effe~t as if signed by the mayor. 

An examination of this section discloses the fact that an ordinance or resolution 
is only presented to the mayor or filed with him on one occasion, and that is after its 
original passage or adoption, and if the mayor vetoes or disapproves the ordinance or 
resolution he shall return it to council, and if said council upon reconsideration approves 
it by the required vote, said piece of legislation takes effect as if signed by the mayor. 

There is no occasion or requirement made for any additional presentation or filing 
with the mayor. · 

It seems clear, then, that the thirty day period in which an ordinance or resolu
tion subject to referendum is inoperative and within which a proper petition may be 
filed for the submission of said ordinance or resolution to the electors of said city, dates 
from the time said ordinance or resolution is originally filed with the mayor of said city 
for his approval or disapproval, and it makes no difference whether said ordinance 
or resolution is vetoed by the mayor and later reconsidered by the city council and 
passed over his veto insofar as said thirty day period is concerned. 

I, therefore, advise you in answer to your first question that the thirty day refer
endum period for an ordinance or resolution which has been passed or adopted by 
the council of a city and presented to the mayor for his approval or disapproval, and 
vetoed by him, and later reconsidered by said council and passed over the mayor's 
veto, begins with the date the ordinance or resolution was originally filed with the 
mayor after its first passage or adoption. 

The answer to your second question is taken care of by my answer to your first 
inquiry. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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