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OPINION NO. 72-105 

Syllabus: 

1. When an accused has waived formal extradition, reimburse­
ment for any expenses that rnay be incurred in effecting his return 
~ust be paid from the county treasury pursuant to either Section 
307.50 or Section 233~.l".l, Revised Code. 

2. r.:'hen a requisition for extradition has been issued by
the governor, all expenses incurred in effecting the return of 
the accused must be reimbursed from the county treasury pursuant 
to either Section 307.50 or Section 2151.45, Revised coae, with 
the exception of fees paid to the officers of the foreign state, 
and any necessary travel expenses up to ten cents a mile, which 
nust be paid out of the state treasury pursuant to Section 2963.22, 
Revised Code. 

To: Harry Friberg, Lucas County Pros. Atty., Toledo, Ohio 

By: William J. Brown, Attorney General, November 9, 1972 


I have before me your request for my opinion, which reads as 

follows, 


"May I have your opinion as to the source 

of funds from which the ~heriff may be rei~bursed 

for his expenses in traveling to another state 

for the purpose of returning for trial an accused 

who is under indictment in the county. '' 


Provisions for reimbursement of expenses incurred in returning 
a fugitive, who left the state while under indictment, are found 
in several Sections of the Revised Code. 

eection 307.50, Revised Code, provides as follows: 

"When any person charged with a felony

has fled to any other state, territory, or 

country, and the governor has issued a requi­

sition for such person or requested the presi­

dent of the United States to issue extradition 

papers, or the prosecuting attorney of any county

in the state seeking the return of a felon has 

received notice of waiver of extradition, the 

board of county conunissioners rnay pay, from the 

county treasury to the agent designated in such 

requisition, request to the president, or order 

by the prosecuting attorney seeking return, all 

necessary expenses of pursuing and returning the 

person so charged, or so rnuch of such expenses 

as seem just." 


Section 2335.10, Revised Code, which is so~ewhat narrower in 

its application, provides as follows: 


"The board of county cor.unissioners may

allow and pay the necessary expenses incurred by 

an officer in the pursuit of a person charged

with a felony, who has signed a formal waiver 
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of interstate extradition or fled the country." 

Section 2963.22, Revised Code, which is yet narrower in its 
application, provides as follows: 

"Fees paid to the officers of the state on whose 
governor the requisition is made under section 2963.21, 
of the Revised. Code, and not exceeding ten cents a 
Mile for all necessary travel in returnin~ such 
prisoner, shall be paid out of the state treasury, on 
the certificate of the qovernor and warrant of the 
auditor of state." · 

~inally, Section 2151.45, Revised Code, which aPplies only 
to extradition proceedings involving an indivi~ual who has been 
accused of violations of the juvenile court law, provides as follows: 

"t·Jhen a person charged 1s.1i th the violation of 

sections 2151. 01 to 2151. 54, inclusb,e, of the 

Revised Code, has fled to another state or territory, 

and the governor has issued a requisition for such 

person, the board of county commissioners shall ~ay 

from the aeneral exryense fund of the countv to the 

agent designated in.snch requisition all necessary 

expenses incurred in pursuing and returning such 

prisoner.:, 


These Sections may seem, at first glance, to create a highly 
complicated, and perhaps contradictory, sche~e. A careful rearling 
of the statutes and the conte:!:t in which they are found, however, 
reveals that they are relatively simole in their terms and wholly 
compatible in their operation. 

To begin with, a distinction should be noted between those 

situations in \·~hich the governor has issued a reguisition for 

extradition and those in which such reauisition was rendered unnec­
essary by waiver of extradition. · 


1. In the latter situation, reimbursement for exnenses 

incurred in returning a felon rnav ~e made pursuant to either 

Section 307.50 or ~ection 2335.10. Peither requires a requi­

sition for extradition by the governor as a condition ~recedent 

to reirnburseMent for exnenses incurrerl. 


Prior to a 1969 amendment, which added the provision concerning 
waiver of extradition, reimbursement could not be made pursuant to 
Section 307.50, unless the governor had first issued a requisition 
for extradition. Consequently, expressions in Opinions issued by 
my predecessors prior to the 1968 statutory a~enament, to the effect 
that a requisition for extradition is, in all cases, necessary for 
payment under Section 307.50, are currently inapplicable. See Opinion 
No. 7308, O~inions of the Attorney General for 1956i Opinion No. 
1477, Opinions of the Attorney General for 1957. 

It should also be noted that the confusion that rniqht be 
expected with two different statutes governing the same-situation, 
proves to be largely illusory. As a practical matter the choice of 
one Section over the other is quite inconsequential, for both provide 
for ~ayY"ent by the board of county commissioners. 

I conclude, therefcre, that if the accused has waivP.a formal 

extradition, rei~.hurseMent for any necessary exnenses incurred in 
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effecting his return are to be oaid froM the countv treasurv nursuant 
to either !':ection 307.50 or Section 2335.1"1. noth- Sections. u·se the 
language, ''rnay" be paid. It is well settled, however, that the word 
"may'' m.eans "must" \·There, as here, a m1tter of puhlic interest is 
involved. The Pennsylvania ~.d. Co. v. Porterfield, 25 Ohio St. 2<'! 
223, 226 (1971); Opinion !-!o. 72-098, Opinions of the Attorney r.eneral 
for 1972. This seems to have been ry predecessors' understanding 
of these two Sections. See, e.g. Opinion no. 3186, Opinions of the 
Attorney r.eneral for 1940, at page 1141. 

2. In the event that the governor is requiren to seek extra­
dition, however, a slicrhtly different method of reir,hursement is 
provided. 

Once a~ain, the general provision for exnenses incurred is found 
in Section 307.50, which authorizes rei~hursenent by the board of 
county commissioners, both when extradition has been waived by the 
accused and when the governor has issued a requisition for extra­
dition. 

Reimbursement could also be Made nusuant to Section 2151.45 
when a violation of the juvenile court law is involved, hut unlike 
Section 307.50, recovery under Section 2151.45 is ~ossible onlv after 
the governor has issued a requisition for extradition. In Oninion 
No. 7308, ~· my predecessor said: 

"t·7hen an individual charged Nith a felony in 
this state or a child charged with juvenile delinauency 
in this state is arrested and detained by the officers 
of another state and such indiviQual or child is returned 
to this state without the issuance of a reauisition by the 
governor, the fees charqed by the officers of such other 
state for such arrest and detention rnav not he oaid under 
the provisions of Sections 2151. 45, ~evised Code.·' 

(Bmphasis added.) 

The difference appears in Flection 2963.22, which authorizes 
payments of certain expenses froM the state treasury, but only when 
the governor has formally requested that a fugitive be extradited 
from another state. Compare Opinion t1o. 2021, Opinions of the Attorney 
General for 1940, with Opinion no. 3186, ~· In its original forr.i, 
as Section 109-24 of the General ·code, the Section containecJ. some 
unfortunately broad language, susceptible of the interpretation that 
all eY.penses in connection with the delivery of a prisoner upon extra­
d!tion rnust be paid from the state treasury. Any possible confusion 
has, however, been clarified by prior Opinions of my preaecessors and 
by the present clear language of Section 2963.22. 

In Opinion No. 1236, Opinions of the Attornev General for 1937, 
MY predecessor explained the scone of section 109-24, ~eneral Code, 
as follows: 

"Section 109-24., supra, as recently enacted, in 
the first sentence nrovides in broad lanquaqe that the 
ex~enses· incurred in extradition cases 'shail be pain 
out of the state treasury.' nut the second sentence 
of this section ~.efines what such exnenses shall inclucJe-­
that is to say, such expenses as are paid directly in 
the first instance froM the state treasurv shall be, 
first, fees naid to officers of the foreiqn state, and 
second, 'not exceedin ten cents a rile for all necessarv 
trave in returning such prisoner. "P-mphasis added.) 
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Because the present Section 2963.22 is so lirriited in its scope, 
it is clear that its provision for nayrent of only specifiea expenses 
from the state treasury is wholly compatible with the provision of 
Section 307.50, authorizing reimbursement for all other expenses 
from the county treasury. lly predecessor deci~ed, and I agree, that 
the two statutes are neither repugnant nor irreconcilable. In 
Syllabus No. 3 of Opinion No. 1236, ~· he held as follows: 

"Section 109-24, General Code [now Section 2963.22, 
Revised Code], authorizing the payment of certain exoenses 
in extradition cases out of the state treasurv in the 
first instance does not repeal by implication-the provisions 
of Section 2491, General Code [now Section 307.50, Revised 
Code] relating to such expenses as rnay be paid out of the 
treasury of a county." 

Although the question has never really arisen, it should be 
further noted that ~ection 2963.22 does not conflict with Section 
2151.45 either. Section 2151.45 stands in precisely the same 
relation to Section 2963.22 as does Section 307.50. ~ection 2963.22, 
by its terms, applies whenever a governor has issued a requisition 
for extradition. Once such requisition is issued, reimhursement for 
the two enumerated expenses will be made from the state treasury, 
irrespective of whether reimbursement for general expenses is made 
from the county treasury pursuant to Section 307.50 or Section 
215:J... 45. 

To summarize, when a requisition for extradition has been issued 
by the governor, all expenses incurred in effecting the return of the 
accused will be rei!"tbursed from the county treasury pursuant to either 
Section 307.50 or Section 2151.45, with the exception of fees paid 
to the officers of the foreign state, and any necessary travel 
expenses up to ten cents a mile, which will be paid out of the state 
treasury pursuant to Section 2963.22. 

In specific answer to your question it is rriy opinion, and you 

are so advised, that: 


1. When an accused has waived formal extradition, reir,~urser,ent 
for any expenses that rriay be incurred. in effecting his return r,ust be 
paid from the county treasury Pursuant to either Section 3n7.50 or 
Section 2335.10, Revised Code. 

2. r·11en a requisition for extrarUtion has been issued hy the 

governor, all ex~enses incurred in effecting the return of the 

accused must he reimbursed from the county treasury pursuant to 

either Rection 307.50 or ~ection 2151.45, ~evised Code, with the 

eY.ception of fees paid to the officers of the foreign state, and any 

necessary travel expenses UJ? to ten cents a rnile, which rriust be paid 

out of the state treasury pursuant to Section 2963.22, Revised Code. 





