Note from the Attorney General’s Office:

1973 Op. Att’y Gen. No. 73-082 was questioned by
1999 Op. Att’y Gen. No. 99-027.
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OPINION NO, 73-082

Syllabus:

Article IV, fezxtion 6 (M), Nhio Crnstitrtion, nrohibits an
assistant countv prosecuting attorney fror also servina as a
part-tire municinal court judae. Cninion 'o. 73-NR1, Mminions
of the Mttornev feneral for 1272, anrroved and followed; Crinion
“'o, 73-0€1, 2ninions of the “ttorney General for 1°7°, rescindecd-
Mninion “o. 71-015, Nninions of the *ttorney General for 1571, Ais-
annrcved.)

To: Joseph R. Grunda, Lorain County Pros. Atty., Elyria, Ohio
By: William J. Brown, Attorney General, August 23, 1973

Y have hefore re your request for my oninion which reads
as follows

This office would like to request an
Oninion as to whether or not the followinc
nositions are considered comnatil>le; “the
office of Mssistant Torain County Prosecu-
tor and acting Judae of “lyria “‘tnicinal
Court®.

"n occasion, Judge I'orn, vho is fnll
tirme Judge of the Elyria “‘uniciral "ocurt
v1ill recuest a local Attorney to renlace
him as Tudge for davs vhere he cannot ‘e
present, such as sick days an® vacation
days. ''e have a merher of our staff who
has heen recuested and is cesirous of act-
ina as the Jufre Adurina such ahsent periods
of Judge 'orn. This office has revieved
nast ‘ttornevy “eneral's 7rinions and can
find no oninion or case in noint. ‘e feel
that as long as the Assistant Countv "ros-
ecutor refrains from handling any cases
vhich would ultiratelv he cornleted hy the
County Prosecutor's Nffice, such as hind-
overs to the fGrand Jury, he would he allowed
to handle routine runicipal risdemeanors.
The “Countv Prosecutor's office in no vav
involves itself with rmisfereanor comnlaints
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or municipal civil matters, only felony
cases which are processed by the lover
Court and hound over to the frand Jury and
ultimatelv comleted ky this office.

R.C. 1971.06 estahlishes the requirerents that a runicinal
court judge must rmeet. This “action reads in rertinent part as
follows-

A nuniciral judge during his. term of
office shall he a cunalifie elector and a
resident of the territory of the court to

which he is electe” or ampointe?, and shall
have heen adritted to the nractice of law
in the state and shall have heen, for a
total of at least six vears rreceding his
arnointrment or cormencewnent of his term,
encaged in the nractice of law in this
state or serve’ as a judge of a court of
record in any jurisdiction in the United
States, or both, * * *,

r.C. 1901.10 is the statutory nrovision for the ammointrent
of a substitute judge in the municinral court vhere there is onlv
one jucdge (as in the nresent case) and he becomes temporarily
absent or incapacitated, This “ection reads in pertinent part
as follows:

"hen a judce of a municirnal ccurt hav-
ing onlv one Juﬁce 15 tewﬂ.;a~1lv a~°ent or

Fﬁfsec" ﬁn 1‘ 1 P6 u* Lhc Reviue Torie _and
If such §udee is unalle Te mate the aunoint-
ment tite chief erccutive shall apooint a
substitute.  Such aprointee shall serve
durinag the ahsence or incapacity of the
incurbent, shall have the jurisdiction anc
noviers conferred unon the judge of the
~nniciral court, and shall bhe styled
“"acting judge.’ e shall sion all
rnrocess and records during the tire
he 1is serving, an® shall perforr all
acts nertaininc to the office, excent
that of removal and aprointmrent of
officers of the court, * * *,

{Fmphasis added.)

It can be said, therefore, that R.C. 1201.1" incormorates
the statutory requirerents of ™.C. 1901.96 with recar® to a
substitute judge, reguiring that a substitute judge also he a
countv resident, elector, and encaged in the practice of law
for at least six years nreceeding his apnointment to this ju-
dicial office. R.C. #705,01 does contain a provision prohihit-
ing judges from engaging in the rractice of law, This %ection
reads, in nart, as follows:

"o judge of any court of record in
this state shall encage in the practice
of law durinag his terr of office, either
Lw appearinc in court, hv acting as


http:ter".).~.i::.;.::i.ly
https://e:1ecutiveshcilraro1.nt

2-311 1973 OPINIONS OAG 73-082

advisory or consulting counsel for
attorneys or others, by accentina emplov-
rent or acting as an attorney, solicitor,
collector, or legal advisor for anv hank,
cornoration, or loan or trust cornany, or
by othervise engaging in the nractice of
law in this state, in or out of the courts,
rrcent as nrovided in “ection 1911,.11 of
the "nviged Code.

Yowever, N.C. 1901.11 makes a srecific exception for all mart-
time runicipal court judges. This R“ection provires:

Judges desicnated as nert-time judges
hy Section 1901,.n8 of the Nevised "Tode shall
receive as comnensation not less than six
thousand dollars rer annur, as the leagisla-
tive authoritv nrescribes, and such julges
shall be disqualified from the nractice
of law only as to ratters nendina or
originatina in the courts in vhich thev
serve during their terms of office.

{Frmhasis added.)
m™herefore, part-tire runiciral court jndaes are not vrohihitec
fror nracticine law in all circumstances.

'owever, my recent decision in Nrinion "o, 7?*-Ng1, Nrinions
of the “ttorney feneral for 1773, comrels me to acdvise that a
part-time municinal court judge ravy not hold another nuhlic of-
fice, including that of assistant countv nrosecuting attorney,
The syllahus of that "rinion states as follows:

The nrohibition expressed in Article
IV, "ection 6 (P) of the nNhio Constitution
relatins to the holding of an office of
rrofit or trust, avnlies to all judges.
(Oninion "o, 69-131, Orinions of the
Mttornev General for 1969, arnroved and
followed,)

Por the nurroses of your inguiry, the office of assistant countv
nrosecutinc attorney rust hbe considered a public office, because
the assistant is authorized to stand in nlace of the nrosecutina
attorney. Oninion "o, 71~037, Nninions of the *ttornev General
for 1971, states that the rules of compatibility resmnecting the
orosecutina attornev have heen held to aonly with eaual force to
assistant nrosecutinc attorneys.’ Furtherrore, I can see no
reason why the holAina of Nninion ‘o, 73-9R1, sunra, rould not
apnly to nart-time runicinal court judces,

Consequentlv, I must reconsider mv original ansver to vour
cuestion, rendered in Aninion 'o. 73-061, "rinions of the "ttorney
feneral for 1973, in which T advised that the tvo offices in
cuestion were commatible. That "rinion did not consicer the
effect of Article TV, Section f (R), M"io “onstitntion, ron-
seauentlv, T must rescind it and advise that the offices in
ffuestion may not he held sirultanecusly by the sare nerson.

This conclusion also reauires a reconsideration of Nnin-
ion ‘'o. 71-AN5, "minions of the “ttorney General for 1°71, in
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which rmy predecessor advised that the offices of judge of a
county court and assistant city solicitor of a municipality
in an adjoinina county are cormatihle. “ince that “minion,
2lso, did not take into account Article IV, “ection ¢ (B), I
rmust Aisapnrove it, as the constitutional nrohibition arnears
to cover the fact situation of that Ominion.

In snecific answer to vour aquestion, it is ry opinion an?®
vou are so advised, that Article 1V, Section 6 (*), Nhio Con-
stitution, nrohibits an assistant county prosecuting attorney
fromn also serving as a part-time municipal court judge.
(Oninion ‘o, 73-081, "irions of the Pttorney General for 1973,
aporoved and followed: Oninion 'o. 73-061, Oninions of the
MAttornev General for 1973, rescinded; "inion Mo. 71-005,
Mminions of the Attornev General for 1°71, Aisannroved.)

2-312



	21482500_1.PDF
	73-082



