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of this section is made the first and best lien upon the premises for it will be ob­
served that out of the proceeds of the sale, the lien for the taxes and assessments 
must first be paid, even before the costs made in the case. 

Very truly yours, 
J. M. SHEETS, 

Attorney General. 

WHETHER MEMBER VILLAGE COUNCIL CAN BE APPOINTED HEALTH 
. OFFICER. 

COLUMBUS, Ol!IO, July 31, 1903. 

D r . 0. 0. P1·obst, Secreta?'Y State Board of Health, Columbus, Ohio. 

DEAR Sm:-Yours of July 30th making inpuiry as to a member of 
a village council may hold the position of health officer, provlded he receive no 
compensation therefor, duly received. 

Assuming that the council has never established a board ot health, and that 
the health officer, referred to in your letter, was appointed by the village 
council, I beg to state that, in my opinion, a member of the council is not eligible 
for such appointment. It matters not for the time being he may not be receiv­
ing compensation, it is against the policy of the law to allow any person to ap­
point himself to office. Not only that, but whether or not the health officer is 
to receive a salary depends upon the will of the council. In th1s Instance then, 
there would be a m.ember of the council who would necessarily be interested 
in seeing that he himself, as health officer, was voted a salary. I do not assume 
to say that in this instance anything iroproped would be done, but as it is the 
policy of the law to remove temptation, it is my opinion that a council of a 
village has no right to appoint one of its own members health officer. 

Very truly yours, 
J. M. SREE'l'S, 

Attorney General. 

WHETHER COUNTY COMMISSIONERS CAN ISSUE BONDS IN ANTICIPA· 
TION OF ASSESSMENT TO BE LEVIED UNDER ACT OF APRIL 15, 1902. 

CoLu.Muus, Omo, July 31, 1903. 

H. M. Haglebarge1·, Esq., P1·osecuting Attorney, Ak1·on, Ohio. 

MY DEAR Sm:-In response to your inquiry of July 30tll as to whether 
where the commissioners authorize the cleaning out of a ditch pursuant to the 
provisions of the act of April 15, 1903, ( 95 0. L., 154), they may isue bonds in 
anticipation of the assessments to be collected upon the lands benefited, I beg 
to state, that in roy opinion, they cannot. Section 3 of the act expressly provides 
that the contractor who has performed the work of cleaning out the ·d.itch "shall 
be paid by a warrant of the county auditor upon the county treasurer, out of the 
assessments made, and paid upon the certificate of the county surveyor, that he 
has performed the contract; but if at the presentation of the certificate all the 
assessments have not been paid, payment shall be made thereon pro rata." 

This provision makes it very clear to me that the person performing the 
labor must wait for their pay until the assessments a re paid in. 
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I beg to state that in the north-western part of the state where there is a 
great deal of ditching done, this method of payment is quite frequent. The 
person who bids, knowing that be will be compelled to walt some time for his. 
pay, makes the bid correspondingly high. 

Very truly yours, 
J. M. SHEETS, 

Attorney GeneraL 

CORRECTING OPINION GIVEN ON JULY 23, 1903. 

CoLUMBus, Ourv, August 3, 1903. 

lion. Lewis 0. Laylin. Secretm·y of State. Ool1anbus, Ohio. 

DEAR SIR:-1 am in receipt of your communication enclosing a letter from 
Squires, Sanders & Dempsey, in which I am requested to re-consider my opinion 
wblcb I rendere-d to you on July 23rd, to the effect that companies which had 
file-.1 articles of incorporation with the Secretary of State, as required by the 
provisions of Section 3238, R. S., but which bad not procurr~d 10 per cent. of 
its capital stock to be subscribed and had not elected officers, was nevertheless 
liable to an annual minimum tax of $10.00 under the provisions of the Willis law. 

With this request I gladly comply. 'l'he Willis law (95 0. L., 124), provides 
that all corporations organized under the laws of the State of Ohio, shall pay 
a ceTtain annual excise tax. The question then arises, when Is a. corporation 
organizedt. 

Before examining the question which you submitted to me, I had been of the 
opinion that the incorporation of a company and the organization of the company 
after being incorporate-.1, were two separate and distinct acts, and had it not 
been for the provision of Section 3239, R. S., I should have .so stated; but it 
seemed to me the provisions of this section breathed life Into a corporation im­
mediately upon the filing of the articles of incorporation and their record in the 
office of the Secretary of State; hence, gave the opinion o( the character above 
slated. However, it seems the Supreme Court has in effect made nugatory the 
provisions of Section 3239, R. S. For in the case of State ex rei. v. Insurance 
Company, 49 0. S., 440, it was held, 

"That the making and filing for the purpose of profit, the articles of 
incorporation in the office of the Secretary of State, do not make an in­
corporated company; such articles are simply authority to do so. No 
company exists within the meaning of the statute, until a requisite stock 
has been subscribed and paid in, and directors chosen. 

Being much pressed for time on the occasion of writing this opinion I over­
looked the decision above referred to, hence make haste to correct the error into 
which I fell. 

In view of the fact that under the provisions of the Willis law a. company 
must be organized before it is called upon to pay t.he annual excise tax required 
by this act, and as a company cannot be organized until 10 per cent. of the capital 
stock is subscribed and officers elected, I beg to state that, in my opinion, until 
such organization takes place a company Is not required to pay the annual tax 
un·der the provisions of the Willis law. 

Very truly yours, 
J. M. SnEETS, 

Attorney General. 
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RIGHT OF DEPUTY INSPECTORS OF WORKSHOPS AND FACTORIES TO 
HAVE POWER TO PROSECUTE FOR VIOLATION OF STATUTE 

GOVERNING EMPLOYMENT OF MINORS. 

CoLUl>IBUS, O:e:ro, August 4, 1903. 

Hon. J. H. 11fo1·gan, Ohiet Inspector ot Workshops and Facto1·ies, Oolttmbu.s, Ohio. 

DEAR Sm:-In answer to the inquiry coming to me from your department 
as to whether .or not a Deputy Inspector of Workshops and Factories would have 
tbe power to prosecute violations of the Jaw governing the employment of minors 
within the State of Ohio, I would say, that while the statute reads that, "it shall 
be the duty of the Inspector of Workshops an d Factories to prosecute all viola· 
tions of this act when the same shall come to his lmowledge before competent 
autbority",it is also within the power of tbe Deputy Inspectors or any private 
citizen to malce an affidavit and file it before a magistrate, and cause the arrest 
of any person who is violating any of the laws governing the employment of 
minors. It may be done by the parents of the minor or by any other person 
taking sufficient interest in it to see that the law is enforced. And while it is 
ma:de the special duty of the Inspector, he is not the sole p·erson who can make 
or cause such prosecutions to be made. 

Very truly yours, 
J. M . SHEETS, 

Attorney General. 

ADMISSION OF OHIO INVESTMENT CO. INTO STATE OF OHIO. 

CoLul>mus, OHIO, August 11, 1903. 

Hon. Lewis o. Laylin, Secretary of State, Oolumbu.s, Ohio. 
DEAR Sm:-I am in receipt of your communication enclosing copy of articles 

of incorporation of the Ohio Investment Company, a forel&'ll corporation, in 
which you request me to examine the purpose clause of this company and give 
you an opinion as to whether such company can be admitted to transact business 
in the State of Ohio. 

The purpose clause of this company reads as follows: 

"The busines or objects of the corporation which it is engaged in carry­
ing on, or which it purposes to engage in or carry on in the State of 
Ohio, is to buy, sell or lease factories, warehouses, dwelling houses or 
other buildings, to buy and sell real estate, to borrow and lend money, to 
buy and sell time and wages, to buy and sell claims, to carry on business 
in any other state or in any other part of the world, to bold meetings to 
transact business, and keep such bool's as may be necessary outside of 
the state of South Dakota, provided, however, that nothing is done incon­
sistent with the laws of South Dakota." 

While the company proposese to engage in the buying and selling of real 
estate, also in borrowing and lending money, and in the purchase and sale of 
claims, yet as an Ohio corporation might be formed to engage in these classes 
of business, I see no reason why this company cannot combine all of them, as 
Section 148d provides, that a foreign corporation may be admittea into the state 
to do business, if its business is of a character that might: be carried on by one 
or more domestic corporations. 
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The power to borrow and lend money and to buy and sell evidences of in· 
debtedness doe not cary with it the power to engage in a b&.nking business. I 
do not presume that the company in question contemplates engaging in a bank­
ing business under its charter. Hence, pass that question. 

It appears that this company proposes to engage in the buying and selling 
of r eal estate. The life of a domestic corporation engaged in that class of 
business be limited to 25 years (R. S'., Section 3235). Hence, it is my opinion that 
the life of this company in Ohio must be limited to 25 years, and its application 
for admission into the State of Ohio. should expressly limit its life in this state 
to that length of time As its application for admission fails to contain this 
limitation, I ''~'ould suggest that it be returned to the company for the insertion 
of such a clause. 

Very truly yours, 
J. M. SHEETS. 

Attorney General. 

AS TO CORONER'S FEES IN CERTAIN CASE. 

COLUMBUS, Omo, August 13, 1903. 

C. 0. Lemert, Esq., Prosec1aing Attorney, Zanesville, Ohio 
DEAR Sm:-'I am in receipt of you Jetter of August 12th in which you inquire 

whether in my opinion the coroner of Muskingum County is entitled to fees 
for viewing the body of a person who had been shot in Morgan County, but who 
after the shooting ha:d been conveyed to the hospital in Musltingum County for 
treatment, and there died? 

Your letter is s ilent as to whether the shooting was self inflicted with 
suicidal intent, acci'dental, from a source unknown or whethe-r it was purposely 
done by another. These are all important facts to be talten into consideration in 
determining the question whether an inquest should be held by the coroner of 
either county. For it is apparent that if the shooting was self inft icted with 
suicidal intent or accidental, and this fact was well known, the coroner of 
neither county would be authorized to hold an inquest. Assuming, however, that 
the shooting in question was perpetrated by a thir d person, I am still of the 
opinion that the coroner of Muskingum County had no authority to hold an in­
quest under the circumstances named. 

Section 1221, R. S., provides: 

"When information is given to any coroner that the body of a person 
whose death is supposed to have been caused by violence, has been found 
,within his county, he shall appear forthwith at the place where such 
body is, shall issue S,!lbpcenas for such witnesses as he deems necessary, 
and a::lminister to them the usual oath, and proceed to inquire how the 
deceased came to his death, if by violence from any other person or 
persons, by whom, whether as principals or accessories before or after 
the fact, together with all the circumstances relating thereto; the tes­
timony of the witnesses shall be reduced to writing, by th.em respectively 
subscribed, except when stenographically reported by the official sten­
ographer of the coroner, and with the finding and 1·ecogntzances herein­
after mentioned, if any, shall be by the coroner returned to the clerk of 
the court of common pleas of the county, and he shall, if he ·;Ieem it 
necessary, cause the witnesses attending as aforesaid, to enter into re· 
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recognizance, in such sum as may be proper, for their appearance at the 
succeeding term of the court of common pleas of the county, to give tes­
timony concerning the matter aforesaid, and he may require any and all 
of said witnesses to give security for their attendance, and if they or any 
of them neglect to comply with the requirements made, he shaH commit 
the person so neglecting to the prison of the county, to remain until 
discharged by due course of law." 

125 

These provisions make it perfectly apparent that the only purpose of an 
inquest is to ascertain the cause of death, whether a crime has been committed, 
and if so who perpetrated it, and to secure and preserve the evidence to the end 
that justice may not be defeated. 

Before a coroner is warranted in holding an inquest, the -conditions of this 
statute must be met, to-wit: "The body of the person whose .death is supposed 
to have been caused by violence", must have been "found withtn the county". 
That means, a dead body must have been found accompanied by such circum­
stances as to indicate that the death of the person was probably caused by 
violence. The remainder of this section points out very clearly the purpose of 
the inquest. This purpose, however, has alr~ady been stated, and need not be 
here repeated. 

Where the facts and circumstances attending the death are well known, 
and there is no reasonabh. exp·ectation that new and important evidence will be 
developed by an inquest,. the law does not warrant one. 

In this case, the person upon whose dead body an inquest was held by the 
coroner, bad been injured by a gun shot wound, taken into lmotber county and 
lingered several days before his death. Full opportunity was thus given to 
ascertain the cause and circumstance of the injury which finally resulted in 
death, and that too, before the death of the person injured. 

What mystery there could be surroun·ding a death under such circumstances 
that required a coroner's inquest to clear up, I cannot comprehend. Again a 
coroner is required to issue his subprenas for witnesses, examine them under oath 
and if necessary compel them to enter into a recognizance for their appearance 
at "the succeeding term of court of common pleas of the county".,This means, of 
course, the court of common pleas of the county over which the coroner has 
jurisdiction. 

Hence, it is only crimes which are supposed to have been committed in his 
county, over which be bas jurisdiction to investigate. The Clime, if committed, 
in this case, was committed in Morgan County and the trial would have to take 
place in that county. (R. S., 7214) The sheriff of Muskingttm county has no 
!l.uthority under the law to make his report to the court of common pleas of 
Morgan CoUI\ tY and recognize the witnesses to appear before that court. 

From these suggestions it follows that if power to hold an inquest at all, 
exists, it lies with the coroner of Morgan County. 

Very truly yours, 
J. M. SHEETS, 

Attorney General. 
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AS TO SECTIONS 3238a AND 3263 R. S. 

CoLmUius, ORro, August 15, 1903. 

Hon. Lewis 0. Laylin, Secretm·y ot State, oozumbus, Ohio. 
DEAB. Sm:-In accordance with your request I have made a further examin· 

ation into the question as to whether a corporatiop. organized under the laws 
of Ohjo is authorized by virtue of the provisions of either Section 3238a or 3263 
R. S., to change a part of its common stock into preferred stoclr and file a cer· 
tificate of such change with the Seci:etary of State. 

Upon such further examination I beg to state that I have no occasion to 
change my opinion as expressed to you in my letter dated January 5, 1903, 
bearing upon the same subject. 

It will hardly be claimed that Section 3263 R. S., authorizes such a change. 
This section provides that, . 

"Upon· the assent in writing of three fourths the number of stock· 
holders in any corporation, representing at least three fourths of its 
capital stock, the corporation may, increase its capital stock, issue and 
disp·ose of preferred stock as is authorized in Section 3235a; and upon 
any such increase of stoclr, a certificate shall be filed with the Secre­
tary of State as provided in the' preceding section." 
It will be observed that this. section does not provide for a change of any of 

the common stock into preferred stock, but for and increase of the capital. stock 
and for malting the increase preferred stock. 

S-ection 3238a, R. S., provides that by a vote of three-fifths of the stock­
holders, the articles of incorporation, of any corporation organized under the 
laws of Ohio may be amended. 

"So as to change its corpo~ate name, or the place wher~ !t is to be lo· 
cated, or where its principal business is to be transacted; or so as to 
modify, enlarge or diminish the objects or purposes for which it is 
formed; or so as to add thereto anything omitte·d from, or which might 
lawfully have been provided for in such articles originally." 
It would hardly seem that in the enactment of this provision the legislature 

contemplated it was authorizing those owning t hree fifths of the stock of a cor· 
poration to change a part of the common stoclr into preferred stock, and that too, 
against the will of the remaining two fifths, especially as that very act might 
materially reduce the value of the remaining common stock and materially in­
crease the liability of the holders of this stock. For by the provisions of Section 
3235a R. S., in case of the insolvency of a company,, the stockholders liability 
must be pursued an·d exhausted against the common stock before action can be 
taken against the preferred stock; and in case of the dissolution of the cor­
poration, the holders of the preferred stock are enti tled to receive out of the 
assets of the company the par value of their stock before the holders of the com­
mon stock are entitled to receive anything. It is hardly necessary to suggest 
that before the change of any part of the common stock into preferred stock, 
all stocl,holders stood on an equal footing, both as to the debts of the company 
and the right to share in its assets. 

Hence, I am of the opinion that the power to amend the articles of incor· 
poration conferred by Section 3238a, R. S., does not include the power to change 
a part of the common stock into preferred stock, and thus change the liability 
of stockholders without their consent. 

I do not wish to be understood, however , as £aying that even by a unanimous 
agreement among the stockholders, the characteristics of preferred stock cannot 
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be given to a part of the common stock, I am quite clearly of the opinion that this 
may be done; also that the courts will respect and enforce such an agreement. 
What I mean to be understood· as saying is, that the amendments contemplated 

· by Section 3238a, R. S., do not include the change of a part of the common stock 
into preferred stock. Hence, this section does not authorize filing the certificate 
-of such change with the secretary of state. 

Very truly, 
J. M. SKEETS, 

Attorney General. 

'COMPENSATION OF COUNTY TREASURER FOR COLLECTING DELIN· 
QUENT PERSONAL TAXES'. 

COLUMBUS, OHIO, August 22, 1903. 

Hon. w. D. Guilbe1·t, Auditor ot State, aozuntbus, Ohio .. 

DEAR Sm:-Yours of recent date at hand and contents noted. 
You inquire whether in my opinion the county treasurer, by virtue of the 

provisions of Section 1117, R. S., (95 0. L., 574), is entitled to receive an ad­
ditional five per cent. over and above the five per cent. provi'Jed for in Section 
2856, R. S., for collecting delinquent personal tax where he sues therefor, as 
authorized by the provisions of Section 2856, R. S. 

In my opinion he is not. Section 2855, R. S., provides that immediately 
after the semi-annual August settlement between the county treasurer and county 
auditor, the county auditor 'shall make out a tax list and a duplicate thereof of 
·all the delinquent personal taxes remaining unpaid in his county, containing the 
name, valuation and amount of personal tax due from each, and shall add ten 
per cent. penalty thereon, and shall deliver the duplicate to the county treas­
-:urer on the 15th day of September, annually. S'ection 2856 provides that, 

"The treasurer shall forthwith proceed to collect the, taxes and pen­
alty on said duplicate by any of the means provided' by law, an·.:I for 
his services he shall be allowed five per centum of the arr1ount collected, 
which shall be allowed to him out of the same on his next semi-annual 
settlement." 
Here then ~s a provision that the treasurer shall receive five per cent. for 

the collection of these taxes, and he is given his choice of any of the means pro­
vided by law for the collection of delinquent taxes. One of the methods provided 
:by Jaw is suit. Section 2859, R. S., provides that, 

"When any personal tax * * * "' * shall stan·d charged against 
any person, and the same shall not be paid within the time prescribed 
by law for the payment of such taxes, the treasurer of such county, in 
addition to any other remedy provided by Jaw for the collection of per­
sonal taxes, is hereby specially authorized and empower~cl to enforce 
the collection by civil action in the name of the treasurer or such county 
against such person for the recovery of such unpaid taxes." 

It will thus be- observed that the t1·easurer need not wait until the semi-an­
nual settlement in August, and until after the delinquent personal duplicate is 
rnade up,before he commences action under the provisions of SectiOn 2859. In­
deed, he may do so immediately after the 20th day of December, when, by reason 
Qf a failure to pay the' first half of the taxes, the whole taxes become due and 
J>ayable. 
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It could hardly be claimed that if the county treasurer commences an action 
to collect delinquent personal taxes before the delinquent personal duplicate 
is ma:de up, that he would be entitled to more than five per cent. for his services 
thus rendered. What reason could there be for giving him an additional five per 
cent. for waiting and not performing his duty until after the dennqueni: personal 
duplicate is made up. In other words, it would seem very much like placing 
a premium upon the treasurer for his own negligence. For should he commence 
promptly after the taxes become delinquent to enforce their payment, he .would be 
entllled to but five per cent. for his services, but should he wa.tt for a period of 
more than nine months after it became his duty to act, and until after the delin­
quent personal duplicate is made up, he should then have not only the five per 
cent. originally provided for his services, but an additional five per cent. for 
proceeding thus tardily to p·er form }}is duties. 

The law presumes that compensation provided for by the legislature is 
·deemed to be fairly commensurate with the duties performed. The duties of the 
county treasurer in sueing for the collection of taxes upon the delinquent per­
sonal duplicate, are no more arduous than suing for the col!ection o! taxes be­
fore that duplicate is made up. 

It seems to me the purpose in amending Section 1117, R. S., was to collect 
as nearly as possible in one section, all the fees due the county treasurer for 
services rendered, and in addition thereto to provide that in defending cases in 
which taxes are finally collected, as well as prosecuting cas~s. he should have 
a compensation of five per cent. This later provision is an additional compen­
sation given to the county treasurer, which be did not have prior to the amend­
ment of this section. 

I am quite clearly of the opinion that it was not the purpose of the legislature 
In amending this section, to provide an extra five per cent. to the treasurer for 
services, when suing for ta:;:es upon the delinquent personal duplicate. 

Very truly, 
J . M. SHEETS. 

Attomey General. 

IN REGARD 'I'O FUNDS BELONGING TO CITY SCHOOL DISTRICTS. 

COLUlllDUS, OaiO, August 27, 1903. 

Hon. W. D. Guilbert, Auditor ot State, Cohtmbu.s, Ohio. 

DEAR Sm: - I have you!" favor of August 24th, transmitting to this Depart­
ment the letter of H. J. Jennings, City Treasurer o! Defiance, Ohio, addressed 
to Mr. E. H. Archer, State Examiner, and in which you request an answer to the 
same for the guidance of the Bureau of Uniform Accounting under your De­
partment 

The question presented is one as to the authority of a city council to pro­
vide for the depositing of funds In the bands of the city treasurer, with some 
depository as provided in Section 135 of the Municipal Code. The question 
presented pertains alone to school funds which are received by the City Treas­
urer, pursuant to the requirements of Section 136 of the act above cited. The 
assumption of such power presupposes the existence or two requirements. 

1. The existence of an express statute authorizing and providing for the 
creation of a depository for school funds. 
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2. That the city treasurer under and by direction of the city council shall 
deposit such funds in similar manner as that provided for funds of the city 
other than the school funds. 

It 1s assumed that Section 136 in ad.dition to Section 135 of the new Munici· 
pal C~deJ confers the power required upon the City T'reasurer. Section 136 
provides as fol~ows: 

"The treasurer shall receive and disburse all funds of the city in· 
eluding the school funds, and such other funds as arise in or belong 
to any department or part of the city government." 
Section 135 provides: 

"Council shall have authority to provide by ordinance for the de· 
posit of all public moneys coming into the hands of the treasurer, 
in such bank or banlcs situated within the city which may offer at 
competitive bidding the highest rate of interest and give good and 
sufficient bond of some approved guaranty company, in a sum at least 
double the amount to be deposited, and to determine in such ordinance 
the method by which such bid shall be received, the authority which 
shall receive them, the time for the contracts for which deposits or 
public moneys may be made, and all details for carrying into effect 
the authority here given. 

"And provided further that as to any deposits made under authority 
of an ordinance of council pursuant hereto, neither the treasurer nor 
his bondsmen, if the treasurer has exercised due care, shall be liable 
for any loss occasioned thereby." 
While Section 136 provid~s that the treasurer shall receive and disburse all 

funds of the city, including the school funds, yet Section 135, which might be 
known as the depository act, cannot be said to include within its terms, the 
school funds received by the city treasureT and held or disbursed by him, as 
required by Section 136, for the following reasons: 

The City Council by the act above cited, has not acquired and does not have 
any authority to provide by ordinance for the deposit of school funds, nor has 
the City Council jurisdiction in any degree, to authorize the expenditure or 
provide fo1· the keeping and custody of the city school funds. That act must 
be construed with reference to the powers still abiding in tile Board of Educa­
tion, and not repealed by the new Municipal Code. While by Section 136 the 
treasurer is to receive and disburse the school funds, that section does no more 
tllan abolish the separate office of treasurer of the school funds in cities, as the 
same existed by virtue of Section 4042, R. S. It does not change the relation 
of the city board of education to such funds, and does not in any way divest them 
of their authority and control over tbe same, and certainly does not confer 
upon the city council, the right to provide by ordinance for the depositing of 
such funds. 

It was not the policy of the municipal code to in any manner divest the 
board of education of their duties with respect to that portion of the public 
moneys as theretofore existed, .as is evidenced by the existing unrepealed 
statutes. 

Section 3958, R. S., requires the levy for school purposes to be made by the 
board of education, and such board is to determine the amount of money neces­
sary ·as a contingent fund for the continuance of the schools after the state 
funds are exhausted, for the purpose of purchasing sites for school houses, to 
erect, purchase, lease, repair and furnish the same and building additions there­
to, and for other school expenses. 

9A. G. 
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By Section 4047,R. S., the treasurer of the school funds is forbidden to 
pay out any school moneys, except on an order signed by the president and 
counter-signea by the clerk of the board of education. 

By Section 4057, the board of education is required to malce a report of its 
finances to the county auditor, annually, on or before the first day of September. 

These and kindred sections might be cited to show that it -is the board of 
education and not the city council which exercises jurisdiction and authority 
over such funds. 

The council does not have the authority even to fix the bond of the city 
treasurer as treasurer of the school funds. It only has the power, pursuant to 
the requirements of Section 117 of the code, to fix the bonds of the officers to be 
elected under the authority of the municipal code. When the ,city treasurer 
gives tbond as treasurer of the school funds, which he is required to do, h e does 
it by virtue of Section 4043, R. S., and the same is to be approved by the board 
of education, and no order of the city council with regard to school funds in the 
hands of the city treasurer, could be made effective, so as to bind the sureties 
upon such bond, for such order would be in excess of the authority conferred 
upon the council. 

I therefore am of the opinion that when Section 135 of the new municipal 
code provides for the deposit of moneys, by a city treasurer under provisions by 
ordinance of a city council, it can only contemplate such funds as come into 
the hands of the treasurer belonging to the municipality, and not to the school 
district. 

I might further evidence the difficulties attendant upon a contrary course 
by pointing out tbe conflict that would arise when the limitsl of the school dis· 
trict exceeded the limits of the municipality, but enough has been said, I think, to 
support th~ conclusion above reached. 

Very truly yours, 
J. M. SHEETS, 

Attorney General. 

WHAT CHARGES ARE REQUIRED TO COMMIT A GIRL TO THE GIRLS' 
INDUSTRIAL HOME. 

CoLm:reus, OHIO, August 28, 1903. 

E. J. Brown, S1tpe1·intentent Girls' Industrial Home, Delaware, Ohio. 

DEAR Sm:-Yours of August 27th at hand and contents noted. You inquire 
whether a girl who is more than sixteen years of age, an·d who has been com· 
mitted to your institution charged with truancy. (and by that I presume yo1J 
mean that she was found guilty of being a juvenile, disorderly person) and who 
has been placed in a home found for her by the trustees, but was returned to the 
board of trustees, because of improper conduct, can now be taken back into the 
institution and kept there until sbe is eighteen years of age. In my opinion she 
cannot. From your letter it appears that she was placed in your institution upon 
the ground of truancy; that is, being a juvenile, disorderly person .Section 4022-8 
R. S., provides a child committed to your institution charged with this offense, 
cannot be retained there longer than until she is sixteen years of age. This girl 
having arrived at that age, she is now entitled to her freedom. 

You further inquire whether a girl may be committed to your institution 
charged with nothing but incorrigibility. It is very clear to my mind that she 
cannot. The law providing for the organization of the Girls' Industrial Home, 
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provides that it shall be a home "for the instruction, employillent and reforma· 
tion of evil disposed, incorrigible and vicious girls." (R. S., Section 765.) A 
girl then to be committed to this home, must be evil disposed, incorrigible and 
vicious. The statute authorizing the commission of girls to the Industrial Home, 
provides that they may be committed there when found guilty of a crime, or 
of being a juvenile, disorderly person, (Section 769) or when charged am:l con­
victed of "leading a vicious or criminal life." Hence the mere charge of in· 
corrigibility forms no ground for receiving a girl into the Industrial Home. 

Very truly, 
J. M. SHEETS, 

A.ttorney General. 

COMMISSIONERS AUTHORIZED TO ORDER NEW ESTIMATE FOR COUNTY 
DITCH WHERE FIRST E~TIMATE MADE WAS '1'00 LOW. 

COLUMBUS, OHIO, September 2, 1903. 

Hon. 0. ]?,. HO?·nbeclv, PTosecuting Attontey, London, Ohio. 

DEAR Sue-Yours of September 1st at band and contents noted. 

You inquire what is the proper course for the commissioners to pursue where 
the estimate of the cost of construction of a county ditch maue by the surveyor 
is too low; i. e., £0 low that all bids for the construction of the w.ork are above 
the estimate. 

The estimate of the cost of construction being too low, it follows as a matter 
of co·urse, nobody will take the contract of constructing the ditch without an in­
crease in the estimated cost. The question then arises whether the commis· 
sioners have jurisdiction to order the engineer to malte a re-estimate of the cost 
of construction. In my opinion the commissioners have. The commissioners 
do not lose jurisdiction over the ditch until the work is contracted for, the entire 
cost is ascertained and is apportioned by them among the lot and land owners 
benefited thereby. (R. S., Sections 4479, 4480 and 4481.) 

The statement of Minshall, J., in Commissioners v. Krauss, 53 0 . S., 632, in 
which he says: 

"With the fixing o~ the time foi· sale of construction of the improve· 
meut and the appointment of an engineer to superintend its construct· 
ion, the connection of the county commissioners with the !mprov:ement 
substantially ends." 

in no manner militates against the views above expressed. Even if this state­
ment did, it is an obite1· (lictum, wholly unneces3ary in the decision of that case. 
It would be absurb indeed, to claim that if the county surveyor made a mistake 
and estimated Lhe cost of construction of the ditch too low, that the commission· 
ers would have no jurisdiction to order a re-estimate of the cost. Indeed, it bas 
been held on a number of occasions, that the commissioners after they have 
ordered the construction of a ditch, may re-examine into the question, may 
vacate their formal order and order the dismissal of the petition, the courts hoU· 
ing that when the commissioners get jurisdiction by the filing oi a petition, their 
jurisdiction continues, and they are authori~ed to make suc11i orders as in their 
opinion are just, until their connection with the ditch ends. 

In the case mentioned by you, I think the proper proceeding for the commis· 
sioners would be, to make a finding on the jou.rnal to the effect that the engineer, 
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having made an estimate too low, be is ordered to re-estimate the cost of con­
struction of the ditch, and make a report to the commissioners within a time 
named. Very truly, 

J. M. SHEETS, 
Attorney General. 

TOWNSHIP CLERKS AUTHORIZED TO ISSUE WARRANTS ON TOWNSHIP 
TREASURY FOR COMPENSATION TO TEACHERS WHERE A TAX HAS 

BEEN LEVIED AND IN PROCESS OF COLLECTION, EVEN THOUGH 
THERE IS NO MONEY IN THE TREASURY TO THE CREDIT OF THAT 
FUND. 

CoLmrnus, OHIO, September 2, 1903. 

Hon. W. D. Guilbert, A.ucUtor of State, Columbus, Ohio. 

DEAR Suc-I am in receipt of your communication, in which you inquire 
whether it is lawful for township clerks to issue warrants on the township 
treasury to teachers for their compensation, when there is at the time no money 
in the treasury applicable lo the payment of such warrants. 

Section 2834b, R. S., provides that: 
"The commissioners of any county, the tntstees of any township 

and the board of education of any school district, * * * * shall 
enter into no contract, agreement, or obligation involving the expendi­
ture of money, nor shall any resolution or order for the appropriation or 
expenditure of money be passed by any board of county commissioners, 
township trustees or board of education, '; * * * * unless the 
au·ditor or clerl{ thereof ::;hall lhst cerLi(y that tl!e uwuey reyulreu for 
the payment of such obligation or appropriation is in the treasury to the 
credit of the fund from which i t is to be drawn, or has been levied and 
placed on the dupl icate, and in process of collection and not appropriated 
for any otber purpose." 
It will thus appear that if the tax bas been levied and placed upon the 

duplicat~>, and in process of collection, and a certificate of that fact is made by 
the clerl~:, then it is proper to issue warrants to teachers for their pay, even 
though the money may not yet be collected and in tbe treasury, provided always, 
however, that it has been levied and in process of collection. 

The effect of the provision above quoted is to authorize the anticipation of a 
levy of taxes, and permit the issuing of warrants on the treasury, payable out 
of the tax thus levied, even though it has not yet been collected. 

Very truly, 
J. M . SJIEE:Ts, 

Attorney General . 

IN REGARD TO STOCK OPTION CONTRACT ISSUED BY THE COLUMBIAN 
NATIONAL LIFE INSURANCE COMPANY. 

COLUMBUS, OHIO, September 5, 1903. 

Hon . .A.. I. Vo1·ys, Supe1·intenaent of Insttrance, Columbus, Ohfo. 

DEAR Sm:-1 have read the correspondence passing between your office and 
the counsel representing The Columbian National Life Insurance Company, rela­
tive to the stocl{ option contract proposed to be issued by that company, and 
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sold to policy holders in the company upon the terms as set forth in such option 
contract. Without going over the criticisms made of the contract by yourself iu 
yours of August 14th, addressed to Mr. Arnold, and without taldng the time to 
further comment upon the propositions therein involved. I would say, my con· 
elusions arrived at relative to the contract may be summarized in the following 
propositions: 

We may conce·de that policy holders in The Columbian National Life Insur­
ance Company, the same as in any other company, may become stocl{bolders in 
such company. The purchase of stock therein is ai!d must be an entirely inde· 
pendent contract, separate and distinct from the policy of insu rance, and the 
ownership of one should not be made the predicate for U1e other. 

The contract for the purchase of stoclr, either in the form or an option to 
purchase, or as a straight·out purchase, cannot change the insurant's relation to 
the company which he sustains by vir tue of his policy, nor can it enlarge or di· 
minish his rights as a policy holder therein. I consider it accurate to say that 
the premium the insured pays to the company, is, or should be, the stipulated 
amount agreed upon between the insured and the insurer as the consideration 
for the contract of insurance. Further, talting into consideration tbe restrictions 
as contained in Section 3631·4, R. S., th.e premium cannot be increased nor dimin­
ished between insurants of the same class and equal expectation of life. Any 
distinction or discrimination in favor of any indivi·jual is absolutely forbidden 
by such section. 

Taking the definition of "premium" as above given in connection with the 
facts in the matter before us, I am informed by you that an increase of ten cents 
per thousand is charged for a stock option contract to a policy holder, and the 
same is added to the premium in the policy, as is made evident, so I am informed, 
by examination of the rate book of such company. This proposition raises 
the very esential question as to whether or not this is not a "·;Hstinction or dis· 
crimination" in favor of some individuals between insurants of the same class 
and equal expectation of life. This would lead us to inquire what IS or should 
be the basis of classification, so as to determine who are "insurants of the same 
cl~s." 

In answering this, I am of the opinion that a company cannot, by maldng 
some policy holders stocl,holders therein, thereby create them a class by them· 
selves, as they propose to do by this stock option contract attached to the policy, 
because classification of insurants must be based upon some fundamental differ· 
ence of the insured, and cannot be by reason of ownership <>f stock any more 
than it could be by ownership of other property. I can conceive of a real and 
substantial classification of insurants, based upon the character or employment 
of business in which they are engaged, or upon physical characteristics, or upon 

• sex, or upon geographical locations in which they may reside, because these are 
fundamental differences, and have been upheld as true bases ror alstinctions or 
discriminations in individuals, and, hence, may be by the company classified by 
themselves, and the persons in such classes thus based upon s uch t::ssential clif· 
ferences, physical or otherwise, would be within contemplation of Section 3631·4, 
R. S., " insurants of the same class." 

If the table of rates shows such class, designated as "Class B," must pay 
an increased premium of ten cents per thousand, the predicate for the increased 
premium, as I nave said, is not found in any ·different character of policy issued 
to them, but the policy is essentially the same, save for the addition of the stocl>: 
option contract. It will not be contended that that changes tho character of the 
insurance. It gives the insured holding such stock option contract, a right to 
purchase in a given period, one share of stock in the company, but it does change 
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the amount of premium or rate charged, as forbidden in Section 3631-4, R. S. 
'To illustrate: Suppose two persons having the same kind of policy in this com· 
pany, the one holding a stock option contract an:d the other not, the first pays 
an additional ten cents per thousand not charged theother. To my mind this 
is positively forbidden by the section last cited, and I view the stoclt option con­
tract as a method of requiring a larger premium for the same class of il,tsurance, 
and a discrimiuation or distinction between persons insured, which distinction is 
crealed in an arbitrary manner, and not based upon some fundamental differ­
ence as hereinbefore mentioned. 

I therefore agree in the conclusions arrived at by you,. that this method of 
selling stock to policy holders, or to those who would by this inducement be­
come policy holders, should not be countenanced and not approved by your de· 
partment. 

Very respectfully 
J. M. SHEE'rs, 

Attorney General. 

CORPORATIONS ORGANIZED UNDER LAWS OF THE STATE OF OHIO MAY 
BE ORGANIZED FOR BUT ONE PURPOSE. 

. COLU.MBUS, OHIO, September 8, 1903. 

Hon. Lewis C. Laylin, Sec·retary of State, Colu-mbus, Ohio. 

DEA.R Sul :- I am in receipt of your communication of this date, in which 
you inquire whether a corporation may be incorporated under the laws of Ohio, 
which embodies the following purposes: 

"A. To act as agent for insurance and indemnity corupanies. 
' ·B. To act as agent in securing an attorney or attorneys-at-law at 

such points or places as will be convenient to holders of policies of 
insurance or con t racts of indemnity placed by it as agent, who will give, 
without cost to said contract holders, advice and legal opinions as to 
the law relative to any cause of action for either personal or property 
damages which may be submitted to said attorney or attorneys-at-law. 

'"C. To act as agent in securing an attorney or attorneys-at-law 
who will, without cost to the policy holder, seek for baggage and per· 
sonal belongings of said contract holders, as may have been lost in 
transportation, and if necessary, who will in the name of said contract 
holder, prosecute an action for the recovery of the value of said prop­
erty when, in the opinion of said attorneys, liability exists therefor. 

"D. To act as agent in securing an attorney or attorneys-at-law who 
will, if such policy holder be ]tilled· or injured by the negligence of a 
third person or corporation, and where the statutory liab11!ty arises, in 
the name of such contract holder or his legal represen tatives, institute 
action for damages if, in the opinion of such attomey o1· attorneys-at­
law there is an enforceable right 'of action in the jurisdiction where the 
accident occurred, and said contract holder and attorneys agree upon 
the terms of said attorney's employment; and in such uasfl, this cor­
poration will agree to advance, as a loan, the· necessary expense in pro· 
curing the testimony required to prosecute such action." 
On another occasion I gave you an opinion to the effect that a foreign cor­

poration embodying the above named p1.1rposes could lawfully be admitted Into 
the State of Ohio-the question Pl'esented being, whether the busines proposed 
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to be engaged in could lawfully be transacted in Ohio by a. foreign corporation. 
Section 148d, R. s., authorizing the admission of foreign corporations into 

the state, provides tbat no foreign corporation shall be admitted to do business 
in Ohio until it receives from the secretary of state a certificate to the effect 
that: 

"It has complied with all the requirements of law to authorize it to 
·ao business in this state, and that the business of the corporation to be 
carried on in this state is such as can be lawfully carried on by a cor­
poration incorporated under the laws of this state for such or s imilar 
business, or if more than one ltind of business, by two or more corpora­
tions so incorporated for such kinds of business inclusively." 
It will there be seen that a foreign corp-oration may be admitted into this 

state to do business, even though it combine several Jdnds of business which 
could not be combined by a domestic corporation. 

A domestic corporation, as is well known, can be organize·J for but one pur· 
pose. Section 3235, R. S., provides that: 

"Corporations may be formed in the manner provided in this chap­
ter for any purpose for which individuals may lawfully associate them· 
selves." 
Commenting upon this provision, Spear, J., speal\ing for tne court in the 

case of State ex rel. v. Taylor, 55 0. S., 67, says : 
"It will be noted that the word is 'purpose,' not 'purposes.' Its use 

implies a limitation. This limitation must have been by design. It is 
a most wise and reasonable one. We cannot assume that the General 
Assembly ·would intentionally clothe corporations with capacity to unite 
all classes of business under one organization, as this would tend strong­
ly to monopoly.'' 
Section 3236, R. S., provides that the articles of incorporation of a company 

must contain "the purpose for which it is formed," not "purposes." Indeed, I 
understand it to have been the uniform policy of th e office of Secretary of State 
to confine all corporations organized under the laws of Ohio to one purpose. 

From these considerations it is quite clear to me that one company cannot 
be organized under the laws of Ohio containing the purposes above quoted. · 

At least three classes of business are included in these purposes : 
"First: To act as agent for insu1·ance and indemnity companies." 
"Second: To act as agent in employing a ttorneys for certain classes of per­

sons needing their services." 
"Third: To lend certain classes of litigants money to be used in procuring 

testimony required to prosecute certain ldnds oE actions.' 
Very .respectfully 

J . M. SIIEETS, 

Attorney General. 

AS TO ALLOWING THE PERSONAL AND LIVING EXPENSES OF COUNTY 
COMMISSIONERS. 

CoLuMBus, Oruo, September 10, 1903. 

Robert Thornpson, Prosecuting Attorney, Carrollton, Ohio. 

MY DEAR Sm:-Yours of September 9th maldng inquiry as to whether under 
the provisions of Section 897-5, Revised Statutes, the county commissioners are 
entitled to be paid out of the county treasury, hotel bills, livet·y hire, horse feed, 
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repairs to vehicles, horse-shoeing, etc., and whether a commissioner may charge 
for the use of his own horse, duly received. 

The language used in Section 897-5, Revised Statutes, authorizing the pay­
ment of expenses to county commissioners out of the county treasury is i'dentical 
in form with that construed by the Supreme Court in the case of Richardson v. 
State, 66 0. S., W8. In that case the court held, as you will observe, that such 
items of expense did not come within the J)rovisions of the statute, and could 
not be leagally paid out of the county treasury. The legislature having used the 
same language in this amendment as in the original enactment, is presumed to 
intend the sa.rne construction should be applied to it. That being the case, the 
items named coul'd not be paid out of the county treasury. 

It would seem from reading the later enactment, that the legislature made 
no change whatever in the law, except to limit the amount of expenses Pt:O­
vided for in the act to two hundred dollars per year for eacn commissioner. 
These "expenses" are defined in the case referred to as being ruoney paid out for 
and on behalf of the county, not for and on behalf of the personal and living 
expenses of the commissioners, or expenses incuned by them \n travel. 

I freely confess that it was probably the purpose of the man who prepared 
the amendment, to provide for the payment of the expenses of county commis­
sioners, but he fell short of his purpose. As well as it was the purpose of Sen­
ator Royer when he had introduced and passed the first Royer Act, to extend the 
jurisdiction of the Supreme Court, yet as the language of the act read, he lo~k 
away almost the whole jurisdiction of the court. We are compelled to construe 
a statute according to its language, not according to what some bungling leg­
islator may have intended. The commissioners are entitled to better pay than 
they receive, but we must construe the law as we find it. 

I beg to state further, however, the Bureau of Uniform Accounting has taken 
this matter up, and has established a rule as to what expenses of the commis­
sioners should be allowe"d and what should not be allowed. These rules will be 
printed and published in a short time. If your commissioners will follow those, 
their bills will pass the scrutiny of this board. 

Very truly, 
J. M. SHEETS, 

.Attorney General. 

AS TO WHETHER EMERGENCY HOSPITAL OF CLEVELAND, OHIO, IS 
CARRYING ON THE BUSINESS OF INSURANCE. 

COLUMBUS, 0 Hl0, September 18, 1903. 

Hon. A. I. Vorys, SU1Jerintendent ot Insu1·ance, Columbus, Ohio. 
DEAR Srn:-I beg to ackooweldge r eceipt of your communication of some 

time ago, seeking an opinion from me respecting the question as to whether the 
Emergency Hospital of Cleveland, Ohio, is transacting the business of insur­
ance. 

The company referred to by you in your inquiry is a corporation organized 
under the Jaws of the State of Ohio. 'l'he purpose, as stated in its articles of in­
corporation, being to "maintain a hospi tal in the city of Cleveland, Ohio, and to 
procure, receive and hold sufficient money and property to build and support 
said hospi tal." 
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In addition, however, to performing the specific functions named in i ts 
charter i t seems that the company is engaged in writing contracts of the fol­
lowing character: 

"TH'E EMERGENCY HOSPITAL COMPANY" 

(Incorporated) . 
HOSPITAL 

No. 772 Willson Avenue, Cleveland, Ohio. 
"In consideration of two dollars, receipt of which is hereby ac-

lmowledged ............. . .. is entitle·d to medical advice and surgical 
treatment at this hospital for one year from date at any hour, day or 
night, every day in the year, including Sundays and holidays. Doors 
never closed: This certificate is not transferable. 

Cleveland, Ohio, .... day of .. . .... . .. , 190 . . 

. . . . . . . . . . . . . . , Secretary. President. . ... 

Hence, if the company is engaged in writing insurance, i t must be by reason 
of the character of this contract. 

By the provisions of this contract the Emergency Hospital Company agrees 
in consideration of the payment of two dollars to furnish the contract holder 
"medical andvice and smgical treatment" for the period of one year at the 
hospital of the company from and after the date of the contract. By entering 
into this contract and the I>ayment of two dollars the contract holder is thus guar­
anteed medical advice and surgical treatment for the period of one year free of 
any a:aditional cost to him. Suppose, after entering into this contract, the com­
pany fails to cary out these provisions, what is the remedy? Why, clearly, an 
action at Jaw to recover from the company whatever reasonable sum may have 
been paid by the contract holder during the year, either for medical advice or 
surgical treatment. 

Hence, it seems to me the effect of this contract is to indemnify the contract 
holder against any necessary expense incurred during the period named, either 
for medical advice or surgical treatment. 

If I am right in this construction of the contract, it follows that the com­
pany is engage,;) in writing insurance. For, suppose the contract were to the 
effect that in consideration of two dollars the company shouYd agree to indem­
nify the contract holder for the period named, against all expense necessarily 
incurred for medical advice or surgical treatment, all would agree that this was 
a contract of insurance. 

Section 289, R. S., provides that, 

"It is unlawful for any company, corporation, or association, 
whether organized in this state or elsewhere, either directly or indi­
rectly, to engage in the business of insurance, or to enter into any con­
tracts substantially amounting to insurance, or in any manner to aid 
therein, in this state, or to engage in the business of gUaranteeing 
against liability, loss or damage, unless the same is expressly author­
ized by the statutes of this state, and such statutes and all laws regu­
lating the same and applicable thereto have been complied with." 

It thus appears that the transaction of any business "substantially amount­
ing to insurance" is looked upon by the Legislature of Ohio as insurance, and 
must be regulated by the insurance laws of the state. 

A.s already suggested, I am constrainea to the belief that this contract, if 
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it does not amount to insurance nuder a _techuical definition of the term, it is at 
least of a character ·•substantially amountiug to insurauce''. 

While it does not come within your province to consider the question as to 
whether the contract which is being written by this company amounts to the 
transaction of professional business, yet I am inclined to the view that this 
contract is inhibited by the provisions of' Section 3235, R. S., which prohibit~ 
any company from carrylug on a professional business. 

In making this statement I am cognizant of the provisions of Section 3235, 
R. S., which permits the formation of hospitals "for tbe purpose of erecting, 
.owning and conducting sanitariums for the receiving of and caring for patients 
and for the medical, surgical and hygienic t reatment of ·diseases of such pa-
tients." 

Very truly yours, 
J. M . SHEETS, 

Attorney General. ' 

BY WHOM EXPENSES SHALL BE BORNE IN CARING FOR A NON-RESI­
DENT TYPHOID FEVER PATIENT. 

CoLUMBUS, OHIO, September 18, 1903. 

Hon. W. D. G1til/)ert, iluclitor of State, Ool1tmbus, Ohio. 

DEaR Srn: - The letter dated September 3, 1903, from T. P. Kellogg, auditor, 
Norwalk, Ohio, and addressed to the department of supervision, has been re­
ferred to this office. 

In this communication, the question is asked whether expenses incurred by 
a local board of health in caring for a non-resi"dent case of typhoid fever is a 
proper charge against the city. Section 2128, R. S., (95 0. L. 428), provides 
that when expenses are incurred by the board of health in providing for per­
sons quarantined, that such .expense shall in the first place be paid by the per­
son or persons quarantined, if able, and if not able, then by the city, village or 
township in wh ich such person or persons a re quarantined, but provided that 
when a person with a contagious disease quarantined in any county is a legal 
resident of some other county, an:a is unable to pay such expenses, they shall 
be paid by the county in which he has a legal residence, if notice and a sworn 
statement of the amount of such expenses are sent to the infirmary directors of 
said county within thirty days after the quarantine in such case is discharged. 

It is probably the law that a board of health may o~ly incur such expense as 
is provl"ded for in the statute. The board of health has to do in so far as dis­
eases are concerned, with those of a con~agious or infectious nature . An ordi­
nary case of sickness is not required to be looked after by the board of health, 
particularly when the siclt person is a non-resident of the county. Such sick 
person, nr i f he be merely indigent and wanting the necessaries of life, must be 
talren care of by the infirm·ary directors of the county in which he is found. 
The sole question presented here is whether typhoid is a contagious or infec­
tious disease within the m~aning of the statute. 

It will be observed that while Section 2125 includes typhoid fever as one 
of the diseases which physicians must report to the heal th officer, yet in Sec­
tions 2126, 2127, 2128 and 2129, \Vhich provide for the q1.1arantine of a house or 
place where such patient is, there is nn reference to typhoid fever. 
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Typhoid {ever not being a contagious disease, and not infectious in the 
ordinary sense of the term, as are the other diseases referred to in the law, I 
am constrained to hold U1at a non-resident required to be tal{en care of while 
suffering from such ·disease, should be in charge of the infirmary directors, and 
not in that of the board of health; and that it is the duty of the infirmary direc­
tors of the county in which such siclt person is found, in order that they may 
reimburse themselves for any expense incurred in taking care of such person, 
to notify the infirmary directors of the· county in which the person is a resident, 
in order that they may recover the expense necessarily incurred in taking care 
of such sick person. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General. 

AS TO SECTION 4404, R. s·., AND SUBDIVISION 1, SECTION 6991. 

COLUMBUS, Oruo, September 28, 1903. 

D1-. H . c. B1·own, Sec1·etary State Boara o{ Dental Examiners, Oolttmbus, Ohio. 

DEAl! Sm:-Your letter of September 19th is at hand, iu which you malte 
several inquiries. I will answer them in tbe order propounden. 

First: Whether an under-graduate who has been examined during the years 
1902 and 1903 and has failed, may be re-examined within twelve months? 

In reply to thiS inqtlrry, I would say that Sub-division 3 of Section 4404, 
R. S., provides for different classes of persons who may upon application be 
examined before your board. This section provides generally at its close that 
said applicant may be re-examined withiri twelve months without any additional 
fee. In as much as this section is intended to allow such under-graduate to 
malte application for examination in the first instance any time during the 
yea1 s 1902 and 1903, I am of the opinion that in case such applicant fails, he 
may be re-examined within twelve months thereafter without any additional 
fee. 

Second: Sub-division 3 of Section 4403, R. S., provides, among other things, 
that "any person or all persons who has or have been the proprietor or propri­
etors of a dental office or a place of performing dental work Jn this state con­
tinuously since January 1, 1893, may be exempted from examination upon appli­
cation and payment of the license fee," and you ask, is there any limitation of 
time when such persons are not eligible to malre application? 

Section 4404, R. S., provides substantialJy that from and after June 1, 1902, 
it shall be unlawful for any person to practice dentistry in this state, unless 
such person shall have first obtained a certificate of qualificat1on issued by the 
state board, as hereinafter provided. The class of persons referred to in this 
inquiry, if they would practice d€ntistry or perform dental ,,·orlt in this state 
after June 1, 1902, would be subject to the penalties provided in Sub-dlvision 3 
of Section 6991, but inasmuch as the law places no other limitation when such 
applicants are not eligible, in my opinion such application may be. made at any 
time; but, as above stated, such person would be liable to the penalties of the 
law for attempting to practice dentistry prior to his application and payment 
of the license fee. 

Third: You asl;: for a construction of the following part of Sub-division 3 
of Section 4404, R. S., to-wit: "Upon an unanimous vote l)f the board said 
board may excuse from examination an applicant holding a license to practice 
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in some state requiring a diploma and examination, upon the payment of the 
examination fee." 

Under this provision i t would not be competent or legal for your board to 
enter into any arrangements or relations with the board of any other state, 
which would result in admitting to practice in this state, under the provisions 
referred to, any person holding a license in the other state, unless such person 
had been examined and r eceived a diploma. In other words, your board has 
not authority to change, modify or render m1gatory any of the provisions of the 
law of your creation. 

Fourth: You inquire, "Are we entitled to any printing from state printers, 
such as stationery and the annual report of the board to be riled with the gov· 
ernor?" 

ln reply to this, I would call your attention to Sub-division 1, of Section 
6991, R. S., which provides for the ·jisbursement of the funds coming into the 
possession of the board under the law, and particularly to this sentence: 

"Said expenses shall be paid from the fees and assessments received 
by the board under the provisions of this act, and no par t of the salary 
o1· other expense ot the board shall ever be paid out of the treas· 
ury." 

In my opinion, from a reading of the law creating and regulating your 
board, it was not intended that any expenses incurred by said board in the dis­
charge of its duties should be paid out of the state treasury, and consequently 
that you are not en titled to printing from the state printers, such as stationery 
and the annual report of the board, provided for in Sub-division 2 of Section 
4404, R. s. 

Very respectfully, 
GEORGE H. J ONES, 

Assistant Attorney General. 

AS TO WHETHER SHERIFF MAY BE AI-SO APPOINTED COURT CON­
STABLE. 

COLUMDUS, 0IITO, October 1, 1903. 

G. Ray Craig, Esq., Prosecuting A.tt01·ney, No1walk, Ohio. 

DEAR Sm:~Your letter of September 28th received. You inquire whether the 
duty imposed on the sheriff by Section 1211, R. S ., as to attending upon the 
common pleas court preclude him from ·drawing compensation under Section 
553 when be is appointed a court constable by the court to wait upon the grand 
jury? 

In reply I would say that Section 553, R. S .. is legislation on the subject 
of apointmeut, duties and compensation of court constables. Such officers may 
be appointed to preserve order and discharge other duties as the court requires, 
and when so directed by the court, shall have the same power to call and im· 
panel juries, which by law the sheriff of the county has, except in capital cases. 

Section 1211, R. S., provi'des among other things, that ·it is the duty of the 
sheriff to attend tlpon the common pleas cour t and the circuit court during their 
sessions, and the probate court when required etc. 

The compensation of the sheriff is fixed by law for the discharge of his gen­
eral duties, inchlding those of attendance on the courts during their sessions. 
The object of appointing court constables is to discharge duties which the 
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sheriff may not be able to attend to on account of the fact that he is required to 
be in constant attendance at cou1·t, either in person or by deputy. 

I am therefore of the opinion that a sheriff may not be ap].)ointed bailiff or 
court constable under Section 553, and that court constables <>r bailiffs are dis­
tinct officers from that of sheriff or deputy sheriff, and owe their creation and 
compensation to Section 553. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General. 

AS TO WHETHER UNCLAIMED MONEYS MAY BE DRAWN OUT OF 
COUNTY TREASURY WITHOUT CERTIFICATE, AND WHO 

TO PAY FOR CERTIFICATE. 

COLUMBUS, Omo, October 3, 1903. 
Hon. D. F. Openl.ancler, Defiance, Ohio. 

DF.AR SJR:- Your letter of Otober 1t is received. You inquire whether un­
claimed moneys that have been paid over to the county trea&urer by virtue of 
Sections 1339 and 1340, R. S., may be drawn out without the certificate of the 
derk, probate judge, or sheriff. 

In reply, I would say that such certificate is require·;:] whenever the money 
has been properly paid over to the treasurer of the county. 

You also inquire, in the case such certificate is necessary, what fees 
may be charged therefor and by whom paid. I am of the opinion that under 
Section 1264, Bates ·Revised Statues, fifth edition, a charge of ten cents may 
be made by the clerk for such certificate, which should be paid for by the person 
applying for the certificate. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General. 

AS TO WHAT EXPENSES TO BE INCLUDED IN COST BILL FOR TAKING 
PRISOl\TER TO ANOTHER COUNTY UNDER SUBPOENA. 

COLUMBUS, OHIO, October 3, 1903. 

Hon. E .. A. Hershey, Warden Ohio Penitentiary, Columbus, OhiO. 

D EAB SIR:-Your letter of inquiry of this date received. 
You inquire, "what expenses, if any, are to be include·;! in the cost bill for 

talting a prisoner in the penitentiary to the county jail of a county, in obedience 
to a subpceua issued by the court of such county"? 

In reply, I would say, as bearing upon this inquiry, that on April 2, 1897, 
in the case of State ex rel, Ricl{ey v. Goffin, 56 0. S., 240, the court held: 

"Guards of the penitentiary while engaged in tal-:int:; a convict be­
fore the court which has issued a subpcena for him and tnere detaining 
him subject to its order, are engaged in the service for which their 
monthly compensation is fixed by statute; and no deduction can be 
made from such compensation because of their absence from the peni­
tentiary while engaged in such service, nor can compensation of the 
guards for such service be taxed as c-osts in the case in which such 
subpcena is issued." 
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Subsequent to such decision and in the year 1898 (see Vol. 93, 0. L., 224), 
the legislature provided as follows: · 

"When such witness is in attendance upon any court, he may be 
placed for safe-keeping In the jail of the county; and the expenses of 
the officer in transporting him to and from the court to which he is sum­
moned, including compensation for such guard or attendant of such 
prisoner, which compensation shall not exceed the per diem salary of 
such guard, for the actual time be is l(ept from the penitentiary, shall 
be allowed by tbe court and taxed and paid as other costs against the 
s tate." 
From the law as now in force it follow~ that the expeni:les to be allowed 

and taxed as costs are the actual expenses of the officer for transporting the 
prisoner to the county and in returning him, and also compensation not exceed­
ing the per diem salary of such guard. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General. 

SECTION 4364-89s, R. S. WHETHER CHIEF EXAMINER SHALL COLLECT 
$2.00 FOR EACH EXAMINATION. 

COLUMBUS, OHIO, October 7, 1903. 

Hon. Wmiam E. Kennedy, Chief Examiner Steam Engineer::, Colun~bus, Ohio. 

DEAR Sm:-Your communication of Oclober 7 is received. You inquire 
whether, under Section 8 of the law regulating stationary engineers, being Sec­
tion 4364-89s, R. S., you should collect a $2.00 fee for every exa.nlnation? 

Section 8 referred to provides that the fee for license and examination shall 
be $2.00, and the fee for renewal of license shall be $1.00. It is undobuted your 
duty to collect $2.00 from each applicant for license and examination, which sum 
should be retained by you whether the applicant successfully passes the examin­
ation or not. There is no provision of Jaw by which this fee may be returned 
to the applicant. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General 

ARTICLES OF INCORPORATION OF FOREST 'CITY RAILWAY COMPANY. 

COLUMBUS, O:aro, October 8. 1903. 

Hon. Lewis C. LayUn, Secretary of State, CoZ1~1nbus, Ohio. 

DEAR Sue-You have submitted to this department the proposed articles of 
incorporation of the Forest City Railway Company, and have, asked the consid­
eration of the "pm·poses" expressed in such proposed article'~· 

After an examination, I am of the opinion that such proposed articles ex· 
press a pmpose for which there is no authorization in the laws of this state to 
any corporation proposing to op-erate or maintain a street railroad. The laws 
of Ohio do not authorize the use of steam as a motiv-e power in the operation of 
street railroads within a municipality. I am of the opinion, however, that if the 
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word "steam" used in the "purpose" in these proposed article::s is omitted there· 
from, that then there is .no legal objection to the acceptance and filing of such 
proposed articles of incorporation. 

Very respectrully, 
GEORGE H. JONES, 

Assistant Attorney General. 

AS TO SECTION 633-11. WHETHER ANY SECTION IN THE REVISED 
STATUTES MAKES IT THE DUTY OF COUNTY COM1\HS­

SIONERS TO INSPECT INFIRMARY. 

COLUMBUS, OHIO, October 12, 1903. 

Hon. Cha1·les F. Howanl, P1·osecuting A.ttoTney, Xenia, Ohio. 

DEAR Srn:-Your letter of October 9th received. You inquire, first, whether 
county infirmaries are includsd under Section 622-11, R. S., and, second, whether 
there is any section in the Revised Statutes malting it the duty of the commis­
sioners to inspect the infirmary? 

Section 633-11, as you are aware, is under Title 5, "Benevolent Institutions." 
This section specifically mentions the institutions which may be inspected by 
the county commissioners, or board of health, and then provides that "any 
institution exercising, or pretendng to exercise a reformatory or correctional 
influence over individuals" :are also open to inspection by the county commis­
sioners. The specific description of institutions and this general clause do not 
include county infirmaries. It will be observed that Sections 633-12 and 633-13 
refer to the same iastitutions as those specifically and generally described in 
St:ction 633-11, so that none of these sections include county infirmaries. 

In answer to your second inquiry, I owuld say there is no specific sec­
tion making it the duty of the county commissioners to inspect the infirmary. 
It is no doubt true that the county commissioners are to be advised of the gen­
eral conditions of the infirmary by reports from the directors, which directors 
are required by Sectio"O. 966, R. S., to inspect the institution, that is, county 
infirmaries, at each monthly meeting, and at such other time as they may deem 
necessary. And Section 967 contemplates that the county commissioners may 
require from the directors such information as they think proper in regard to 
the condition and con·duct of the county infirmary. It might be possibly neces­
sary for the county commissioners, under some conditions, in order to satisfy 
themselves that the information called for is correct, and for their own satisfac­
tion, to visit the county infirmary. But my examination of the statutes fails to 
show any section specifically devolving such duty upon them. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General. 

AS TO PER DIEM CHARGE. 

CoLUMBUS, OHIO, October 13, 1903. 

GENTLElLEN:-Yours of October 2nd, enclosing letter from James C. Wonders, 

BuTeOLU Uniform Accounting anc~ Inspection, Columbus, Ohio. 
stlrveyor of Logan County, is received. 
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You inquire whether, where the Jaw provides for a per diem charge, more 
than one per diem may be charged for one calendar day? 

In reply, I would say that the law does not recognize more than one day in 
any calendar day, and consequently a per diem charge is to be consiedred full 
compensation for a calendar day's work. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General. 

CAN PAROLED INMATE OHIO STATE REFORMATORY, WHOSE STATUS IS 
THAT OF A FEI,ON, CONTRACT MARRIAGE. 

COLUMBUS, OliiO, October 13, 1903. 

lion. J. A.. Leonm·a, Su.perintenclent Ohio State Reformatory, lifans{ield, Ohio. 

DEAR Sm :-Your Jetter of October 12th received. You ruake this inquiry, 
"Can a paroled inmate of the Ohio Stale Reformatory, whose status is that of a 
felon in the custody of said institution, legally contract marriage?" 

In reply, I would say that I know of no reason why such marriage contract 
may not be made and entered into by a paroled Inmate during the period of his 
parole. There is no legal impediment in the status of the inmate. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General. 

WHEN TIME IN CASE OF SENTENCE OF FELONY COMMENCES CAN 
JUDGE LESSEN MINIMUM TERM OF SENTENCE TO 

THE PENITENTIARY. 

COLUMBUS, Onro, October 28, 1903. 

Bon. E. A.. Hershey, Warden Ohio Penitentia1·y, Oolttmbtts, OMo. 

DEAn Sm:-Your letter of October 28th is received. You Inquire at what 
tlm.e a sentence in the case of a felony commences, and whether the judges of 
tho cou rt of common pleas may, in cases of felony, lessen the minimum term of 
the sentence to the penitentiary by a declaration that the sentence shaH be said 
to run !rom the first day of the term, or from any time prior to the delivery of 
the felon to the authorities at the penitentiary? 

In reply, I would say that the statutes of Ohio prescribe In felony cases as 
punishment, "imprisonment in the penitentiary," and consequently the term of 
Imprisonment commences upon the delivery of tho prieoner to the warden or 
other authorized officer of such penitentiary. Section 7330 provides for the de­
livery of the prisoner into the custody of the warden or the pomtentlary within 
thirty days after the sentence. 

The trial court, when a conviction for felony is bad, Is required to sentence 
the accused to at least the minimum term fixed by the statutes, und, as has been 
said, within thirty days, such person so sentenced is to be delivered to the peni­
tentiary, and such court has no authority to commute any portion of such sen­
tence. If it Is admitted that the judge of such court may declare that the sen­
tence Is to be ante-dated, and that the time the accused is in Jail is time spent 
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in the penitentiary of the state, then the ju·dge of the court must possess the 
power of pardon, which bas always been denied bim, and the governor of the 
state is superseded in the performance of duties devolved upo·>ll. him by the stat­
utes of the state. 

Again, if it be admitted that a judge of the court may ante-date the com­
mencement of a term sentence at all, it must necessarily follow that such court 
may antedate it to the commencement of any period of time. So that I am of 
the opinion that wh.en a person is sentenced to impTisonmenl in the penitentiary 
for one year, such term begins upon his actual delivery to the warden at the 
penitentiary and terminates in one year therefrom, unless such person is sooner 
legally discharged. 

Very respectfully, 
GlilORGE H. JONES, 

Assistant Attorney General. 

AS TO COUNTY DEPOSITORY FOR COUNTY MONEYS OF HURON 
COUNTY, OHIO. 

COLUUBUS, 0HTO. October 22, 1903. 

G. Ray Omig, P1·osecuting Attorney, Nonvallc, Ohio. 

DEalt Sm: - Your letter of October 20th received. You submit substantially 
this statement of fact: ·On the twenty-third day of October, 1900, the Norwalk 
Savings Bank Company, of Norwalk, Ohio, became the depository of the county 
moneys of Hu ron County, Ohio; on the twenty-third day of October, 1903, the 
term of three years will have expired, and no successor to saia banlc has been 
selected as a ·depository, and conseqnently no undertaldng ot a successo1· has 
been either tendered or accepted. 

Now, based upon this statement, you make the following inquiries: 
First inquiry: "Will the county treasmer be safe, and will it be lawful if 

he continues to turn over to the Norwalk Savings Bank Company, the present 
depository, the moneys of the county after the twenty-fourth day of October, 
1903, and until the undertaking of a successor of the Norwalk Savings Bank 
Company is accepted by the county commissioners, which cannot ue before No· 
vember 9, 1903 ?'' 

In answer to this, I am of the opinion that it is perfectly lawful to turn 
over to the Norwalk Savings Bank Company the moneys of the county until the 
event transpires provided for in Section 1136-6, R. S., or tmtil the commissioners 
of the county shall determine not to have provided a depository. 

Second inquiry: "Do you think that the thirty days' notice provided for 
in Section 1136·6, R. S., should be served on the Norwalk Savings Bank Com­
pany now, in view of our situation, or on the ninth day of November, 1903?" 

In reply to this, it is very clear to my mind that the provision as to the 
thirty days' notice contemplates that in the event that a new depository is to be 
selected, the notice may be given upon the selection and qualification of the new 
depository, because not until that time would there be any person other than 
the treasurer qualified to receive or hold it. 

If the county commissioners determine no longer to create a depository, 
then notice may be given at any time after the remove! of the moneys maye be 
legally ordered by the board of county commissioners. 

*10 A. G. 
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Third inquiry: "Whether if the Norwall' Savings Bank Company succeeds 
itself as county depository, or it is succeeded by some other bank, all of the 
moneys of the county held by the Norwall( Savings Bank Company should be 
turne·d into the county treasury in cash and counted and then turned over by 
the county treasurer to the new depository?" 

In regard to this inquiry, I would say that while perhaps this deposit may 
be said to pass through the treasm·er to the succeeding depository, Section 1136·6, 
R. S., provides that the moneys, in case of removal, are to be transferred upon 
the written order of the county commissioners and check of the county treas· 
urer. 

It is no doubt the duty of the treasurer to see that such moneys are on hand, 
subject .to his check, at the time of the transfer, and also to see that proper re­
ceipts are taken from the new depository; but I am not of the opinion that, in 
the cases supposed it is necessary to take the money in specie from the old de· 
posit~ry to the county treasury, and from thence in specie to the new depository. 

Very respectfully, 
GEORGE H. JONES, 

Assistant Attorney General. 

CHARACTER OF BUSINESS DONE BY THE U. S. MEDICAL ASSOCIATION 
NOT WITHIN THE PROVISIONS OF THE BOND AND INVESTMENT LAWS. 

CoLUli!BUS, Omo, October 22, 1903. 

Hon. 0 . P. Sperra, Deputy Inspector B1tilding and Loan Associations, Oolun~bus, 0 

DEAR Sm:-Your letter of October 21st together with meiilorandum of incor­
poration of the United States Medical Association Company, certain letters and 
exhibits, have been received. 

You inquire whether the character of the business conducted by such cor· 
poration is such as to bring it within the laws of Ohio regulating bond and in· 
vestment companies, as described in Section 3821r, e t seq., Revised Statutes. 

In reply, I would say that if the United States Medical Association is doing a 
business solely in the manner as indicated by the new circular "Exhibit E", and 
the certificate, "Exhibit H", then in my opinion such company is not doing a 
bond and investment btisiness. 

Upon an examination of the papers you have submitted, however, I am of the 
opinion that such association is· not authorized to ·do the business it is doing as 
indicated by the new circular and such certificate, and that such association 
is violating the provisions of Section 3235, Revised Statutes, inasmuch as they 
are carrying on a professional business; and further that such association is vio­
lating Section 289, Revised Statutes, in this, that they are attempting to do an 
insurance business, and to make and enter into contracts substantially amount­
ing to insurance. 

I return the papers enclosed to us. 
Very respectfully, 

GEORGE H. Jmi'ES, 

Assistant Attorney General. 
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AS TO SECTIONS 1231 R. S., AND 4367 R. S. 

COLUMBUS, 01IIO, October 29, 1903. 

Robert Thompson, Esq., ProseC1£ting Attorney, Can·outon, On1-v. 

DEAR Sm: - I beg to aclmowledge receip t of your communication in wh ich 
you state that information has come to you to the effect that I have held that 
un·.:ler the provisions of Section 1231, R. s., the sheriff of any county is entitled 
to a $300.00 annual allowance by the court of common plea3, .regardless of 
whether he performs any services therein mentioned or not; also requesting that 
I give you an opinion upon the subject. 

I beg to state that no request has ever been made of me for an opinion con­
cerning the sheriff's allowance provided for in the section referred to, hence have 
never given an opinion upon the subject. 

r 
I also beg to state that I am clearly of the opinion that the sheriff is not en-

titled to receive any part of the $300.00 mentioned in this section, except upon the 
performance of services therein mentioned. Tbe common pleas judge being 
familiar with the services rendere,l by the sheriff for which this allowance is 
provided, may, if he sees fit, malte such allowance as he ·deems the sheriff is en­
titled to receive without an itemized statement on the part of the sheriff as to 
what services he has rendered. The judge may, however, if he deems it advis­
able to do so, require an itemized statement from the sheriff of all services ren­
dered and all costs in criminal cases uncollected for which he claims coJnpen­
sation, before he makes. any allowance provided for in Section 1231, R. S. 

You also inquire as to what length of time an election proclamation is re­
quired to be published, and in what papers, in order to comply with the pro­
visions of Section 4367, R. S. 

Having heretofore had occasion to examine into this question (see opinions 
of attorney general 1900, page 172) I will state merely my conclusions therein 
arrived at. 

In view o'f the fact that the statute does not require any particular number 
of weeks publication, it follows that one publication will satisty the law, hence 
one weelt's publication is sufficient. 

Section 4367, R. S., also provides that the publication shall be made in two 
newspapers of opposi te politics publishe·d at the county seat and having a general 
circulation within the county. All these conditions must be met before a paper 
is entitled to receive the proclamation for publication or is entitled to receive 
compensation after publication is made. It must be fi rst, a political newspaper. 
Second, it must be published at the county seat. Third, it must have a general 
circulation throughout the county, and of course this publication must be limited 
to two newspapers as already suggested, unless there be a G~rman paper pub­
lished within the county, which condition, however, I understand does not exist 
in your county. 

Very truly yours, 
J . M . SHEETS, 

Attorney General. 
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'' AS TO. WHETHER TONTINE MERCANTILE COMPANY, PERMITTED TO pO 
. BUSINESS IN STATE OF OHIO UNDER SECTION 3831-r, R. S. ' 

CoLmruus, 9Hto, October 30, 1903 . . 

Hon. 0 . P. Sperra, Supervisor of Boncling Investment 001npanie11, OoZumbns, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of yours of October 30th maldng 
inquiry as to whether the business which the Pr~ferred Tontine Mercantile Com­
pany propo~es to engage in within the state of Ohio comes witnin the provisions 
of. Section 3831r ct seq., of the Revised· Statutes of Ohio, and COiilmonly termed 
the bond and investment statute. 

In my opinion it does. '!'he contracts which this company propose to write 
are to .the effect, that the contract holder, upon paying a specified sum of money 
at the date of the contract and $1.00 per week thereafter, for the length of time 
specified, shall be netitled to receive from the company a diamond of a. certain 
va:lue and description. 

It will readily be seen from this con tract that upon failure to denver tl1e 
diamond, the remedy to the contract holder is one of damages only. Specific 
performance cannot be enforced. Hence, the effEct of this contract may be noth­
ing mote or less than an investment security, and surely it is opon the partial 
payment plan. The contract proposed to be written by this company is essen· 
tially the same as that proposed to be writen by the Diamond Contract Co., and 
the Tontine Surety Co., which was pasl>ed on by the Supreme Court of Ohio in 
the case of State ex rei. v. Diamond Contract Co., 62 0. S., page 428. 

The court there held that, such contracts came within the provisions of the 
act in question. Sfnce that decision was rendered numerous compani!!S of the 
character referred to in yom: l ett er, have undertaken to do business in Ohio, 

. and in every instance they have been compelled to withdraw from the state. In 
some instances they have done so voluntarily and in others they have been pro-
ceeded against in the lower courts. 

The busines of these companies is so clearly fraudulent, in my opinion, that 
I would be glad to see an example made of some of their representatives. 

Very truly yours, 

AS TO SEC'l'ION 2977 R. S. 

J. M. SHEETS, 
Attor~ey General. 

COLUMBUS, OHIO, 1'-<vvember 4, 1903. 

1.1. J_,. B1tsh, Pn;sec-u,ti~tg Attorney, Washington, 0 . H., Ohio. 

DEAR Sm :-I beg to aclmowledge receipt of your inquiry of October 31st 
seeldng an answer to the following questions: 

First. Uucler the provisions of Section 2977, R. S., is one insertion of the 
sheriff's proclamation of a.n election in a newspaper all that i s required; if not, 
how many insertions are required? 

Second. Are the constitutional amendments to be voted on required to be 
included in the sheriff's proclamation; if so, must the text of the amendments 
be included in the proclamation, or is a mere statement of the purport of the 
amendments sufficient'! · 

Third. When a sheriff procures his proclamation of an election to be in· 
serted in a newspaper a greater number of times than is required by law, and 
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also includes matter not required by law, are · the commissioners compelled to 
allow and pay for the extra insertions, and for the unnecessary matter included 
·in the proclamation? 

1. Section 2977, R. S., provides that: 
"The sheriff of each county shall, at least fifteen days before the hold· 

ing of any general election, and at least ten days before the holding of 
any special election, for any office named in the next section, give notice 
by proclamation throughout his county of the time and place of holding 
such election, and the officers at the time to be chosen, one copy of which 
shall be posted up at each of the p laces where elections are appointed 
to be held; and such proclamation shall also be inserted in some news­
paper published in the county, if any is published there'in." 

It is quite clear from reading this section that th·e law will be fully satf;>­
fied by the insertion of the proclamation of the sheriff but once. The statute 
merely requires that the proclamation shall "be inserted in some newspaper pub­
lisl~e<l in the county." Hence, as already suggested, one insertion completely sat· 
isfies the law. Had the legis lature required more than one insertion it woulc:I 
have said so. This construction of the statute is strengthened by the fact that 
where more than one insertion of a notice is require·d to be published in a news­
paper, the statute expresly states the number of insertions that shaH be required. 

2. Section 2977, R. S., above quoted, expressly states what sllall be included 
in the sheriff's proclamation of an election. It does not include. constitutional 
amendments, hence the sheriff is not warranted in incltHiing them in his 
proclamation. 

For six months these proposed constitutional amendments have been pub­
lished in at least two newspapers published in each county of the state announc­
ing to the voters of t11e state ·that these amendments woul<l be voted on at the 
November election for the year 1903. It would seem that this publication was 
enough without the sheriff including them in his proclamation-especially so 
when the law does not authorize ani such action on his part. 

No county official can create an obligation against the county except when 
he follows the plain provisions of the law. Hence, the action of the sheriff in 
inserting his proclamation of the election in the newspapers thr ee times in the 
place of once, and including therein matter not authorized by· law, can in no 
manner create an obligation against the county. It therefore follows that the 
commissioners are not authorizecl to allow and pay any bills for the extra in­
sertions of the sheriff's proclamation or for a matter includett ln the proclama­
tion not authorized by law. 

Very truly yours, 
J. M. S:HEETS, 

Attorney General. 

ARTICLES OF INCORPORATION OF OHIO BOA'!' COMPANY. 

COLUMDUS, 0H!O, November 11, 1903. 

Hon. Lewis C. Laylin, Sec1·eta?y of State, Oolt~?nbt~s. Ohio. 
DE,,n Sm:-The proposed articles·of incorporation of the Ohio Boat Company 

have been refe1:red to this office for consi·deration of the pu1·pose expressed in 
·such proposed articles. 'l'he articles are substantially in compliance with law, 
but they should be corrected in this particular: The follow ing clause: "And also 
t ransporting for hire, by water-craft passenger and freight cars"; is objectionable 
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in its present form because it may be construed as written, as empow~ring such 
Boat Company to transport for hire by pasenger and freight cars. This objection 
is basecl upon the supposition that it may be the purpose of the Boat Company 
to use the canals of the State for transporting pasengers and merchandise by 
the m:e of motive power operated upon the land. If such purpose is intended and 
it is desired that boats used upon the canal m;ty receive and carry thereon pas· 
senger and freight cars, then the clause quoted above should be substantially 
this way: And also transporting for hire passenger ·and freight cai·s by 
water-craft." If it is not the intention of this company to use the canals of the 
state in their business but to operate railroads, then the articles are objectioneble 
in this respect: '.l;'hat a steam railroad an·~l railways operated by other motive 
power are governed by di~tinct statutes of the state of Ohio and are so dissimilar 
in their natme and operation that they may not be authorized in the same articles 
of incorporation. But as above stated, if it is the purpose or this company 
simply to propel water-craft, then by a change in the wording of the purpose as 
indicated above, any objection is removed to the acceptance and filing of these 
proposed articles of incorporation. · 

Very respectfuir.r, 
GEOitGE H. JONES, 

Assistant Attorney General. 

AS TO SUNBURY CO-OPERATIVE CREAMERY CO'S. LIABILITY TO PAY 
TAXES ON CE.RTAIN lVIONEYS DEPOSITED BY IT. 

COLUiiiDUS, Onro, November 12, 1903. 

E . T. 1l1~mes, P1·osecuti'hg Attomey, Delawcwe, Ohio. 

lVIY D EAlt Sm:-ln accordance with your request I beg to state to you my 
op!nion as to whether the Sunbury Co-Operative Creamery Company should pay 
taxes upon the money deposited to its credit in the Farmers Banlt at Sunbury 
the day preceeding the second Monday of April, 1903. 'rhe circumstances of 
this deposit, as I understand them, are as follows: 

The company in question manufacturers the milk of all customers into butter, 
charging therefor the sum of five cents per hundred pomrds of milk so manu· 
factured into butter. 'l'he customer sometimes receives from the company his 
butter when so manufactured, and sometimes he constitutes the company his 
agent to sell tl~~ butter and turn over to him the proceeds. The money deposited 
in the bank, which has been assessed against the company for taxation, was 
money received for butter belonging to customers that was sold by the company, 
but which bas not yet been distributed to the several customers entitled thereto. 
Under these circumstances I am quite clear that the money ill question did not 
belong to the creamery company, but belonged to the customers of the company. 
The company, in £elling this butter, acted merely as an agent of its· customers, 
and it had no right to use this money in its own business. The relation of 
debtor and creditor clicl not exist between the company and its customers, but 
the relation of principal and agent existed. That being the case, the money ·be· 
longed to the customers and not to the company and the company should not be 
charged upon the tax duplicate with the amount. 

Very truly yours, 
J. lVI. SHEETS, 

Attorney General. 
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AS TO EXPENSES OF BOARDS OF COUNTY VISITORS !N ATTENDING 
CONFERENCE OF CHARI'riES AND CORRECTIONS. 

CoLUMnus, Onro, November 13, 1903. 

II on. R. BTinkm·hoff, Me1nbe1· BoanL ot State OhaT·ities, Mans{ielcl, Ohio. 

DEAR Sm:-In accordance with your request the question has been submitted 
to me as to whether members of county boards of visitors are entitled to be paid 
their expenses incuned ;vhile atten·ding the state conference of charities and 
corrections, the object and purpose of attending such conference being to gather 
information in order that they may be better prepare<l to perform the duties en· 
joined upon them by law. In answer thereto, I would say that I am clearly of 

~· the opinion that theY are not. In order to warrant the payment to a public ser· 
vant of compensation or expenses incurred out of the public treasury, two things 
must concur. 

First: The services rendered, for which compensation i.3 aslted, or in the 
performance of which expenses have bee.n incurrecl, must be enjoined upon him 
by Jaw. 

Second: The law must expressly warrant their payment out of the public 
treasury. 

A board of county visitors is appointed for each county of the state, and the 
duties enjoined upon these boards are confined to the county of their appoint· 
ment. Their jurisdiction extends no further. And this duty consists in being 
reqtlirecl to visit charitable and corrective institutions of thei r respective coun· 
ties .supported in wbole or in part from the county or municipal funds, and to 
l<eep themselves fully advised of the condition an<l management of said institu· 
tions. R. S., Sections 633·15 and 633-16. 

Tbe state conference of chari t ies and corrections is a mere voluntary associa· 
tion, unknown to the law; and members of boards of county visitors are neither 
required nor authorized to attend the meetings of this association. No doubt the 
pui·pose of tbe organi.zation was entirely laudable, but as the law does not 
recognize it and malces no provision for the county visitors attending i ts meet­
ings, it follows, as a matter of course, such a duty is not enjoined upon the 
county visitors, hence there is no warrant fo r paying their expenses out of the 
county treasury. 

Very truly yours, 
J. M. SHEETS, 

Attorney General. 




