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OPINION NO. 73-102

Syllabus:

(1) » hoard of tormshin trustees has no authority to
use public funds to support the nroaram of a federally funded
nrivate, nonprofit corvooration vhich nrovices social services
for senior citizens, stvled a "ouncil on Aecinc,

(2) A nuniciral cornoration mayv use nuhlic funds to sunmort
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the nrogran of a federally funde? Council on *aina nrovided such
contribution has suff_..ient restrictions to ensure that the
funds will he used onlv for a nublic runicipal purrose.

{(3) A hoard of county commissioners mav, under R.C.
307.85, use puhlic funds to support the nrogran of a federally
funded Council on Mring, provided such contribution has sufficient
restrictions to ensure that the funds will be user® onlv for
a nublic purrose.

(A) A unit of local governrent may not use ferderal revenue
sharing funds to provide the local share of the fundinc
required for the orooram of a federally funded Touncil on
Aginca, Towever, such funds rmay he used to match state funds,
or to sunmplerent state or local matching funds.

To: Bernard V. Fultz, Meigs County Pros. Atty., Pomeroy, Ohio
By: William J. Brown, Attorney General, October 17, 1973

I have before me vour reauest for ry opinion, the cuestions
in which mav he summarized as follows:

1. '"av anv of the following--
a hoard of township trustees, a municinal
cornoration, or a hoard of county commissioners--
use nublic funds to sumnort the nrogram of the
T'eigs County ~ouncil on “eing, Tne., a nonnrofit
cornoration vhich nrovicfes social services for
senior. citizens?

”. “av a unit of local covernrent use
federal ravenue sharinc funds to nrovide the
locail, share of the fnndina recuire® for the
nprograr of the Meigs County Council on *Moina,
Tne. ! vhich is funded by a arant nrogram from
the “tate of Nhio vwherehv state finds are
used tc match local funds?

A board of township trustees nossesses onlv those povers
and privileces which are delegated to or conferred unon it
bv statute. The “upreme Court of "hio, in “trte. e rel. Schrarmm
v. Mvres, 158 "hio ft. 37 (1952), stated at n. 33 as Tollows:

Tovnshing are creatures of the lavw
and have only such authority as is
conferred on them hv law. Therefore,
the question is not whether townships
are prohibited from exercising such
authority. nMather it is whether town-
shins have such authority conferred on
therm hv law.
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fee also Yopnle v. Rrown Townshin, 13 chio St. 311 (1862):
Atate ex re;. T,ocher v. ' enning, 95 Nhio “t. 97 (1%16).

T have found no statutory rrovision vhich grants to a
hoard of townshin trustees the authority to use puhlic funds
to support the program of a nonprofit corporation which rrovides
services for senior citizens. Therefore I must conclude that a
hoard of township trustees has no such authoritv,

A municiral corroration, like a hoard of townshin trustees,
may not exceed the nowers and authority vested in it bvlaw,
In "lelch v. City of lirma, 89 Ohio “pp. 457, 464 (1950) the
court said:

Tt is the settled law of Nhio that a
municinality has only such nowers as are
conferred hy the Nonstitution, the statutes
of the state, and hy charter adorted¢ nur-
suant to the Constitution and statutes of
the state * % *,

However, under the Ohio Constitution a minicinal corroration
is given a much hroader scove of authority than is a hoard of
township trustees. article "VIII, Sections 2 and 7, Ohio
Constitution, which confer home--rule nower on ~nnicinalities,
nrovide as follovs:

Section 3. T'unicipalities shall have
authoritv to exercise all nowers of local
self-covernment and to adopt and enforce
within their 1limits such local nolice,
sanitary and other similar reonlations,
as are not in conflict with general laws.

caction 7. Any runicipality may
frame and adopt or amend a charter for
its covernrent and rav, subject to the
nrovisions of sections 3 of this
article exercise thereunder all nowers
of local self-covernment,

The Nhio Sunreme Court addressed itself to the noweres of a
charter municinality in Tazell v. Cincinnati, 13 Nhio “t. 24
63 (1768), an) held as follovs:

Py reason of “ectiona 2 and 7 of
rrticle MVIII of the Nhio Constitution, a
charter city has all rovers of local self-
governrent excent to the extent that those
vpowers are taken fror it or liritecd by
other nrovisions of the "~nstitution or
hy statutorv liritations on the nowers of
the ~unicirality hich the Constitvtion
has authorized the “eneral ™aserhly to
irnose.

“oncharter cities ray exercise the same rowvers of local
self-qovernrent as charter cities, so lonag as the erercise of
suvch povers is not inconsistent with the ceneral laws of the
state. T.eavers v. Citv of Canton, 1 Nuiiio ®t, 20 33 (1764).

“ince the action in nuestion Is not at varisnce with any statute,
2 roncharter as well as a charter runicimality couléd undertake
it.
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"ovever, the lecislative authority of a runicirality is
limited in snmenina runicinal funds to nrojects and nronosals
vhich serve a nuhlic municipal nurpose, “ee Tazell v. Cincinnati,
supra: State, ex rel. ''¢"lroy v. Naron, 169 Ahid ~t., 437 (1759);
State, e rel. Teaverton v. Terns, 104 nhio ~t, 550 (1922).
Although such a Timitation has been irnosed upon rmunicinalities,
it is the legislative authority of a municipalitv which usually
makes the deterrination of what constitutes a runicinal purnose.
In State, ex rel. Gordon v, Nhodes, 156 Nhio “t, 81 (1951),
the court held in the syllahus as follows:

The deterrination of vhat constitutes
a public ™unicinal purnose is rrimarily
a function of the lecislative body of the
municinality, subject to review hv the
courts, and such deter—ination hv the
leaislative hodv 1ill not he overruled by
the courts e:cent in instances where that
deterrination is nanifestly arbitrarv or
unreasonable.

Thus a municipal corroration, through its lecislative authority,
rav give financial sunrort to a nroarar for senior citizens
i€ such nrogram serves a nuhlic mmnicipal nurnose,

. further restrictior on the types of nrocrars which a
municipal cornoration may surnort is found in "rticle VIII,
Section 6, Ohio "onstitution, which reacis, in nart, as follows:

fection 6. "o laws shall he nassed
authorizing anv countv, city, town or
tovmship, by vote of its citizens, or
otherwise, to become a stockholder in
any joint stock corrany, cormoration,
or association vhatever: or to raise
ronev for, or to loan its credit to, or
in aid of, anv such cormanv, cornoration,
or association.

This provision is nertinent here hecause the recinient of the
rubhlic funds would be a private, nonprofit cornoration. ov--
ever, this nrovision has heen internrete” so as not to nreclude
the use of nubhlic funds "“w a nrivate organization, hut rather
to nreclude the use of nuhlic funds for a nrivate nurrose.
T"azel)l v. Cincinnati, sunra- “tate ex rel, '¢"lrov v. T,ron,
sunra- “tate ex rel. Cordon v. Thodes, supra. Tt us a runicinal
corporation ray grant ruRlic funds to a nrivate, nonnrofit cor-
roration so long as such funds are used for a ruhlic nornose.

However, there is another criterion necessarv in acffition
to the recuirerent of a valid rublic nurrose to jnstifv the
grant of nublic funds to a nrivate, nonnrofit corrnoration. Tn
Apinion To. 71-NA4, "minions of the "ttornev feneral for 1971,
I Aeterrined that althouch nuhlic funds may be aranted to a
nrivate, nonnrofit association, the grant rust he clearlv for
2 nuklic nurnose, and it must contain restrictions which insure
that the funds will le errended for onlv that nurnose. 7Tn the
svllabus of that Oninion I held as follous:

* runiciralitv ray not rake an
outricht, unrestricted qift of funds
to a noncovernrental organization,
recgardless of vhether or not such
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qrnanization rav e aenerally encaced
in perforrinc a heneficial nublic
nurnose, {Pmrhasis addecd.)

See also "ninion 'o. 72-N23, "ninions of the Mttornev General
for 1972, '

From the information that vou have provided it anpears
that the !"eigs County Council on *aging, Inc., meets the public
purrose reauirerent. 'owever, the information that you have
nrovided is not sufficient to determine whether the other
criterion has been ret. There rnust be some mechanism for moni-
torinag the use of the funds to insure that thev ave being used
only for that public purnose. »s stated in "ninion 'o. 71-042,
supra:

Ahsent such limitation, the recinient
could use the funds in some vav not Adirectlv
connected with the nublic nurnose, e.q., as
a honus to the chief administrative ermlovee,
Puat in other terms, the existence of the
limitation sets a standard. ™he standard
mav then he enforced vy the Aonor hy anpronri-
ate devices, such as renorts, audits, etc.

‘hether a municinal cormoration nav arant nublic funds to a
Council on Aging, therefore, derends unon whether the contri-
hution meets the criteria necessary to make puhlic funds
availahle to a private nonprofit cornoration.

The final unit of local governrment to be considered is a
hoard of county cormigsioners. s with a hoard of tounshio
trustees, the authority of a board of county corrissioners is
limited to that conferred uron the hoard hy statute. “ee
Oninion !‘o, 71-0°2, Opinions of the Mttorney CGeneral for 1971.
Unlike a hoard of township trustees, however, a board of countv
corrigsioners is authorized to give financial assistance to
any federal program, .. 307.85 nrovides as follows:

The board of countv commissioners
of any county mav nmarticipate in, give
financial assistance to, anAd coonerate
vrith other agencies or organizations,
cither nrivate or covernmental, in
estahlishing and omeratina anv federal
nrocrar enacted nrior to or after Anoust
23, 1965 kv the Monqress of the United
"tates, and for such nurnose mav adont
any nrocedures and take anv action not
nrohihited hy the fonstitution of Nhio
nor in conflict with the laws of this
state.

fince a hoard of county cormissioners is limited to giving
financial assistance to sunrort federal proqrams, the orogram
adinistered by the stzte rust e a federal procrar in order to
receive countv assistance. “he state nroaram is administered
by the Nepartment of “‘entzl Tealth and “‘ental Netardation,
nivision of *fninistration on “qging, under the Nlcer “rericans
Act of 1965, 42 11.5,.C., “ection 30Nn]1 et ser., and its anendrents,
~ursuant to ".7., 5119.75.
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The objectives of the “ct are set out in 42 %,7.C. Scction
3001 as follows-

"ha Conrress herehv finds and declares
that, in keenina with the traditional “~erican
concent of the inherent dignity of the iniviAual
in our cderocratic societv, the olfer neonle of
our "ation are entitled to, and it is the joint
and several dutv and responsihility of the covern-
ments of the Nnited "tates and of the seversl
“tates and their rolitical subfivisions to assist
our older neonle to secure eaual onnortunitv to
the full an® free enjovrent of the following
ohjectives:

(1) An adecuate income in retirement in
accordance with the ?marican standard of
living.

(2) The hest possihle nhysical and
mantal health which science can rake
available and without regard to econoric
status,

(3) Suitable housing, independently
selected, desicned and located with
reference to smecial needs and availahle
at costs which older citizens can afford.

{A) Full restorative services for
those who require institutional care.

(5) Onnortunity for employment
with no discririnatorv nersonrel
nractices hecause of age.

() Retirement in health, honor,
dignity~-after years of contribution to
the econonv.

(7) Pursuit of meanincful activity
within the widest rance of civie, cultural,
and recreational onnortunities.

(7) Efficient community services which
provide social assistance in a coordinated
manner and vhich are readily availahle when
needed,

(7)) Imnmediate henefit from nroven
research knowledge which can sustain and
irnrove health and hanniness.

(10) Freecdom, indenendence, and the
free exercise of individual initiative
in rlanning and ranaqgine their own lives.

Under the Nlder "rericans Nct federal funds are allocated to
the state to enable the state to irnplerent rrocra~s vhich
accorplish these ohjectives, subject to the quidelines and
liritations of the Pct. 42 U.n.C. Section 3022,
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The Nlder Mrericans Nct estal*lished the Fecderel *Amini-
stration on Maine, the functions of which inclunfe: to serve
as a clearina house of information related +n the nrohlerms
of the aged, to adninister the federal crants to the states,
and to heln the states to develon nrograms for the aged.
42 U.5.C. Sections 3011 and 3012, The resnonsihilitv of de-
termining the sgrecific content of the nrograr »nc adrinisterina
the proaram las heen left to the individual states.

“ince the Nlder "mericans Act is a fei'eral enactment
designed to provide services and assistance to the aced, the
program administered hy tha =tate is nrimarilv funded with federal
money, and such nrooram rust conforr to the mridelines of the Nléer
Mrericans Nct, T must conclude that the nroarar in cuestion is
a feceral rrogram within the score of ".C, 207,75, "herefore,
since the "eics County "ouncil on “~ina, Tne., “erives frorm,
and is funden throuch, a fereral act, the hoard nf county
cormissioners mav, uncer .M. 317.25, agive financial assistance
to the nrogra~ of such orranization. ’“ovever, restrictions
sirilar to those Aiscussed earlier with respect to m™inicinal
cornorations would alsn “e necessarv here. Tn accordance with
Article VIITI, “ection 6, Nhin Constitution, the cvrant of

public funds to a rrivate organization must have restrictions
sufficient to insure that the funds are vsed onlv for a oublic
purnose,

Your second aquestion involves an evamination of the grant
of the feferal revenune sharing funfs and of the source of the
state matchino funds, T™ederal revenue sharinc funds are
Aistributed under the “tate and lTocal Fiscal ™nsistance *ct of
1272, ™uh, ., ’o. N2-512, 86 ~“tat, 019, IUnits of local covern-
ment are lirited in their use of such funds v “ection 103 of
the *ct, vhich nrovides, in nart, as follows:

(#) Funds receive” hv units of local
aovernrent under this subtitle mav he use?
onlv for mrioritv exrmenditures. TFor purnoses
of this title, the term ‘nriority exrenditures
»eans onlwve-

(1) ordinary and neccessary maintenance and
onerating enenses for--

(A) nuhlic safetv (includine law
enforcerent, fire nrotection, and
“uilding code enforcerent),

(n) enwironmental nrotection

(inclnding sewace ~isrosal, sanitation,
and nollution ahatenent),

(C) nuhlic transmortation (incluling
transit svsters and stroets and roeds),

(") health

(') recreation,

(F) lihraries

(") social services for the poor or ace®, an”
(") ¥inancial administration; an?

(2) ordinary and necessarv carital evrnenditures
authorizead tv law, (Trinhasis afe”,)
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Prom this lanquace it ammears that units of local
cavernment are authorized to use federal revenne sharinag funcs to
nroviie social services for the aged., !orvrever, such authority
is subject to the requirerent of “ection 123 (a)(4), Pub. L.
o, N2-512, vhich rrovides that:

A state government or unit of local
governrient must estahlish * ¥ * that it
vill rrovide for the exnenditure of amounts
received under subtitle ™ enlv in accorfance
with the laws and nrocedures annlicable to
the evrnenditnre of its owm revenues.

In acdition to the recuirerent that the state aovernment
an! units of local covernment rmay use federal revenue sharing
funds onlv for nurnoses for which thev way use their ovn funds,
~ection 174 (a), Puh, ., "o, 02-512, nlaceg a further restriction
on the use of nnch funds., rCection 172 (a3) reads as follows:

n state qovernment or unit of local
~overnment rav use, directly or indirectlv,
any rart of the funds it receives under this
subtitle as a contribution for the rurnose
of ohtainine Macderal funds under any Jlaw
of the Unite” States which reauires such
covernrent to make a contrihution in order
to receive Fereral funds.

. s state? nreviously, the state funds to he matched are
availahle to the "eigs "ounty “ouncil on “cina, Ine., from the
Mvision of “Arinistration on “cine, Tt is mv understanding
that the state funcds availahle to the Council derive fror a
model nroject in a five-county nroara™ which is sumnorted hv
federal funds under the "lder frericans "et., ke federal funds
provided for in the Older Anericans Act are limited to a
maxirur: of 75 nercent of the cost of the state prooram. 42
U.5.C. Section 3022 (c) nrovides as follows

The allotment of any <tate under
subsection (a) of this section for any
fiscal year shall be available for grants
to may nart of the cost of nrojects in
such States described in section 3021 of
this title and annroved hy such “tate
(in accordfance wit™ its State nlan apnroved
under section 3023 of this title) rrior to
the end of such vear or, in the case of
allotments for the fiscal vear ending
June 30, 1966, nrior to July 1, 1967,
To the extent nermitted hv the State's
allotrent under this section such navrents
trith resrect to any nroject shall equal
such rercentace of the cost of any nroject
as the State agency (Cesignated or establishec
rursuant to section 3023(a) (L) of this title)
may nrovide hut not in excess of 75 mer centum
of the cost of such rroject for the first vear
of the duration of such nroject, 60 ner centurm
of such cost for the secon? year of such nroiect,
and 597 per centurm of such cost for the third
vear and any subsecuent year of such project.
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Federal funding for rodel projects is authorized hv 42 U.5.C.
Section 3024 a (a), vhich rrovides, in nart, as follows-

The Sacretary is authorized, unon
such terms as he ray deer anpronriate, to
make grants to or contracts with “tate
agencies estahlished or rfesicnated as
nrovided in section 3023 (a) (1) of this
title to nay not to exceed 75 ner centurm
of the cost of the develorrment and oneration
of statewir'e, recional, metronolitan aren,
county, citv, or other areavide model
nrojects for carrying out the nurnoses of
this suhchanter * * *,

Finallv, 22 1'.8.C, Saction IN?23 (a) (7)) nrovifes as follows:

™e fecyetarv shall annrove a
“tate nlan for purnoses of this sub-
chanter vhich

* % W * * * * * &

(?) »nrovides for such financial
narticipation hv the State or commnunities
with resmect to activities and rrojects
under the nlan as the “ecretary may hy
reqgulation nrescribe in order to assure
continuation of Ffegsirable activities and
nrojects.

fince these nrovisions are closelv relate’, thev -nst he
read in rari rateria. '"hSen so rea”, thev annerr to cictate that,
of the total cost of the state or local rroject, the state or
local unit of governrent must nrovicde at lemst 25 n~rcent of
the cost, with a mavimum nf 75 nercent to core frorm fe“eral funcs.
Thus the restriction on the use of ferferal reverve =harina funds
in Section 1724 (a) of ™ih, .. J'a, €2-512, would clearlv nrohihit
» unit of local aonvernrment fror uvsinco ferleral revenre sherinc
funds to constitute the local share of the funJding reauired for
a nrocrar of a “ouncil on “aina.

The question rerains, however, whether federal revenue
sharing funds mav he used to match state funds when those
funds derive solelv from state sources. Cection 104 (a),
oub, T. Tlo. 92-512, nrohibits onlv the use of federal revenue
sharing funds to match directly or indirectlv other federal
funds vhich require a matchina nortion from the state or
fror a unit of local government. Tt does not nrohihit the
use of federal revenue sharing funds to match state funcs.

If it is Aeterrined that fection 104 (2) has heen violate?,
“ection 104 (h) would require the unit of local governrent to
forfeit the federal revenue sharing funds and renay to the
nited States an amount eaual to the funds misnsed. Iooking
to the legislative history of Puh, L, "o, 92-512, it is noted
in Senate Neport 'o. 92-1050, 72 U.S, Cnde Cona, and Adm,
Mews 3908, that:

The Committee's amendment provides
that States and local governrents are not
to use revenue sharing rayments, either
directly or indirectly, to obtain Federal
matching grant funds. (However, this
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~rovision of the hill is not to »nrevent
the use of revenue sharing funds to
supnlerent other Ferleral grant funds.

For evarnle, if a project costs more
than the amount availahle from non-Federal
funds nlus matched Tederal funds, the
~tate or local covernment could use funds
coning to it under this title to defrav
the excess cost, if the funds under this
title are not being used to natch other
rederal funds,)

Thus I must conclude that a unit of local governrent mav
not use federal revenue sharing funds to nrovide the local share
of the funding renuire® for the rroagram of a ~runcil on “cing
vhan the matching funig of the state are derived from a federal
arant, TI'orever, I wvould suqgest that the federal revenue
sharina funds may “e used to surnlerent the matchinr state
funds, in accordance with Section 193 of Puh. T.. o, 92-512,
or to match state funds. Tence, federal sharina funds mav he
used to rrovide social serwvices for the aged in accordance with
“ection 103 of the “tate and T.ocal Fiscal "ssistance 7.ct as lona
a5 thev are not usec for rmatchina funds in federal nrojects.
Therefore, thase funds mav be used to sumnlerent the ratching
funds, or to aid a semarate and inderendent nroject, because
rnroviding social services for the ace? is one of the purposes
of the Federal "evenue Charing Mct.

Tn srecific ancwer to vour rmuestions, it is my opinion
and vou are so advised, that

(1) A hoard of tovnshir trustees has no authority to use
rublic funds to supnort the nrogram of a federally funded
nrivate, nonprofit cornoration vhich pvov1deb social services
for senior citizens, stvle® a Council on ?cing.

(2) ™ maricirzl cornoration rav use rublic funds to surnort
the nrocram of a federally funded fcuncil on “eing nrovided such
contribution has sufficient restrictions to ensure that the
funds v7ill he used only for a mublic runicipal purnose.

(3) 2 hoard of countv commissioners rav, under R.M7.
Nn7.05, use ruhlic funds to sumnort the nroaram of a federally
funfed Touncil on “aing, provided such contribution has sufficient
restrictions to ensure that the finds will he used only for
a puklic nurrose.

(4) 2 unit of local covernrent may not use ferferal revenue
sharing funds to nrovide the local share of the fundinc required
for the nrogran of a» federallv funded "ouncil on *aing. !ow-
ever, such funds mav he used to ratch state funds, or to
sunplerent state or local ratching funds.
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