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OPINION NO. 73-075

Syllabus:

Under R.C. Chapter 152 and R.C. 3304,16, there is no
statutory provision for a food service operation in the new
state office building, except under license by the Rehabhilita-
tion Services Cormission.

(2) The authority to allocate snace in the new state
office building for food service facilities rests prirarily
with the Legislative 0ffice Ruilding Cormittee.

To: John J. Gilligan, Governor, Columbus, Chio
By: William J. Brown, Attorney General, July 26, 1973
You have requested my opinion with respect to the operation

of food service facilities in the new state office building, now
heing constructed by the Nhio Building Authority under the nro-

visions of R.C. Chanter 152. Your letter reads in part as follows:

As the new state office huilding nears
corpletion, questions of who has authority
to do what with regard to that building
seem to be surfacing.

The Director of the Ohio Ruildina 7u-
thority has recently indicated that his agency
vill soon determine who will operate food ser-
vice concessions in this building. 9hio has
had a long standing tradition of providing space
in public huildings for food service facilities
operated by the blind. This policy provides pro-
ductive jobs for Ohioans whose physical vision
is impaired. I'owever, under the announced plans
of the Ohio Building Authority, the strong pos~
aibility seems to arise that this tradition will
be set aside, as the agencies representing the
blind may not meet the criteria which the Authority
has set for obtaining the food service concession.

I understand those criteria to be that the
food service facilities will be operated hy
the person, firm or aaency that submits the
"best" bid.

I understand that the building was con-
structed by the Ohio Ruilding Authority as
authorized by Ohio Revised Code Chapter 152.
I further understand that the Department of
Public Works is to lease the building from
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i
the Ohio RBuilding Authority for the use of
state agencies. Consequently, I am not sure
which of these two agencies, if either, has
the authority to determine who will operate
and occupy the huilding food service facilities.
I, therefore, respectfully request that the Of-~
fice of the Attornev General provide me with an
opinion on the following question:

1. “hich *gency, Poard, Cormission, Au-
thority or Cormmittee has the vower to enter
into a lease for the occumancy and operation
of food service facilities in office buildings
constructed for the use of state agencies pur-
suant to Revised Code Chapter 1527

Since the policy of determining who will
operate such facilities seems a depzrture from
nhio's nast practices as mentioned ahove, I also
request your opinion on the following matters:

2. !iust leases entered into by this Aoency,
Poard, Cormission, “uthority or Corrittee for
nurposes of food service operations be advertised
for bid and awarded to the "best” Fidder?

3. If you determine such biddin¢ is neces-
sary, is the Rehabilitation fcrvices formission
entitled to any preferential consideration in
Aetermining the "hest" bid?

Under R.C. Chapter 152 the Ohio Building Authority is
responsible for two different types of operation. Originally
created by the General Assembly in 1963, the Authority was er-~
powered to "purchase, construct, reconstruct, eaquin, furnish,
improve, alter, enlarge, maintain, and onmerate huildincs
and facilities for the housing of the aced and the disabled.
R.7. 152.04, and see generally R.C. 152.01 throuch I52.18.

Armong other pvowvers it was given, in R.C. 152.08(A), is the right
to-

(7) Provide for the persons occupying
its buildings, facilities, and other orop-
erties, health clinics, medical services,
food services, and such other services as
such persons cannot provide for themselves;
* * * (Ernhasis added.)

In 1962 the General *ssermbly added several other Rections
to R.C. Chapter 152 which were desicned to crant to the Authority
the right to construct office huildings and relates storage and
parking facilities, for the use of state acencies. “ee cenerally
R.C. 152.19 throuah 152,27, The first nroject assianed to the
Muthority under these new Sections was the construction of a new
state office building to replace the nresent state house annex.
R.C. 152.19. In its implermentation of this nroject the Anthority
vas directed to follow the instructions of the Teriglative Nffice
Puilding Cormittee,; a hinartisan group composed of four rerhers
of the fenate and four merhers of the Youse of Neoresentatives.
R.C. 152.20. The general scope of the Authority's new activities,

and its responsibility to the Legislative Committee with
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reference to the new state office building, appear in P.C.
152.19 and R.C. 152.25. The first of these two "ections
provides in pertinent part:

(A) The oOhio building authority may pur-
chase, construct, reconstxuct, eauin, furnish,
improve, alter, enlarge, maintain, remair an”
operate cffice buildings and related storage
and parkinc facilities for the use of state
acencies on one or rore sites within the state.

{(B) *ith the exception of construction
by the adjutant general which involves federal
funds that otherwise lamse, the first nroject
of the authoritv pursuant to Aivision (A) of
this section shall be the acouisition, nrovi-

sion, or construction of office facilities,
npursuant to the instructions of the legislative

office building committee as provided in section
152.25 of the FRevised Code. After the location
of said facilities has been determined, the
authority may proceed to subsequent projects.
koA, (Emphasis added.)

And R.C. 152.25 provides in pertinent part:

(A) In the exercise of its powers under
divisions (A) and (B) of section 152.19 of the
Revised Code, the Ohio building authorit¥,
pursuant to instructions of the legislative
office building committee, shall nrovide legis-
lative office facilities which may also include
office facilities for some or all officers and
agencies that occupv the state house or the
state house annex, or hoth, and such other state
offices as the authority and the committee
ma—————
determine.

(B) With respect to the project descrihed
in division (A) of this section, the cormittee
shall:

(1) Determine whether a new building com-
natible with the state house can be placed on
the site of the annex;

(2) If not feasihle to use the annex
location or if feasible to use such location
for only mart of the project, determine where
the legislative office facilities and office
facilities for officers occupying the state
house and state house annex shall be located:

(3) In cooperation with the authority,
cause nlans, specifications, detail drawinas,
cost estinmates, and such other documents and
information as are necessarv to ke drawn, and
aprrove the same:
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* % * * % % * ® %

(5} In cooperation with the authority and
the department of public works, cause plans to
he made for the relocation of all offices current-
lv located in the state house and the state house
annex and any other offices or agencies whose work
may be affected by the project if necessary.

x ® * * * % * %k %
("mphasis added,)

The word “"facilities” and the phrase "one or more build-
ings” were used interchangeably in an earlier version of these
two Sections. Apparently for the sake of uniforrity, "facilities”
has been substituted for the more lengthy nhrase in the later
version. Compare 133 Ohio Llaws, 980-981 with 132 ohio laws, 2684,

The Authority's 1968 powers with resmect to the erection of
office buildings are enumerated in R.C. 152,21, the first six
subsections of which suhstantially duplicate the first siv grh-
sections of ».C., 152,08 which enumerate the Authorityv's 1962
nowers over housing for the aged and infirm. But the seventh
subsection of R.C. 152.21 represents a striking departure from
the seventh subsection of R.C. 152.08. There is no mention of
food services in connection with the office building. Instead
of R.C. 152.08(a)(7), supra, which does provide for food ser-
vices in housing ovrojects for the aged and infirm, R.C. 152.21
contains the following subhsection:

{G) !anage and have general custodial
care and suvervision of its buildings and
facilities or enter into contracts with the

devartment of public works for such purposes;
* * %

Uhere the General Assembly omits, in the enactrent of a hill,
language which it obviously considered, it is alrost irnossible
to escape the conclusion that the omission was intentional.
Caldwell v, State, 115 Ohio St. 458, 466-467 (1926). And where
different language is used in a later enactment dealing with the
same subject matter, the presumption is that the intent of the
General Assembly wvas altogether different., Securities Co. V.
Bank, 117 Ohio St. 69, 74-77 (1927).

Furtherrore, where the General 1ssembly has intended that
food services be supnlied at a state building or facility, it has
specifically so nrovided. Thus, universities are given authority
to construct dining facilities. ™.C. 3345.07. The Ohio Fxnosi-
tions Commission is authorized to arant food concessions at the
State Fair and such other fairs and exhibitions as it shall
conduct. R.C. 291.01. ™he Ohio Turnpike Commission rmay enter
into contracts for the operation of restaurants at its turnpike
prrojects., T™.C. 5537.13. DBoards of education may operate lunch-
rooms in the public schools, R.C. 3313.81 and 3313.811; see also
Opinion "o, 71-026, Nninions of the Mttorney General for 1971,
and Oninion o, 70-061, Oninions of the Attorney General for 1970.
There are, of course, food services at state hospitals and state
renal institutions, the inmates of which are wards of the State.
Cf. Opinion Mo. 3700, Npinions of the Attorney feneral for 1754.
And, as has already been mentioned, the Puilding Authority itself
has specific power to provide food services in the operation of its



2-277 1973 OPINIONS OAG 73-075

housing projects for the aged and infirm., 1In the Sections dealing
with the new office huilding, such language is, on the contrary,
conspicuous by its absence.

The onlv statutorv authority for a food service operation in
a state office building, so far as I arm aware, apoears in R.C.
Chapter 3304, which created the Rehabilitation Services Cormission
to provide emplovment opnortunities for the handicanped and disabled.
R.C. 3304.16 provides in nart:

In carrying out the purmoses of sections
3304.11 to 3304.27, inclusive, of the Pevised
Code, the rehabhilitation services commission:

* & X * * & * * &

(E) ay take anv other necessary or ap-
wropriate action for cooperation with public
and nrivate agencies and organizations which
may include:

* * * * k % * % *

(2) Contracts or other arrangements with
nublic or other non-nrofit agencies and orcani-
zations for the * * * operation of vocational
rehabilitation programs and facilities;

* ok X * k * * * %

(X) Mav license blind persons to operate
vending stands under cormmission supervision on
state, county, municipal, or other nrorerty, or
federal property nursuant to the nrovisions of
the "Randoloh-Shennard “ct,” 49 “tat, 1559 (1236),
20 U.8.C. 107, as arrnded. (I'mphasis adced.)

The provisions of that statute grew out of the enactrent,
in 1936, of the Federal "andoloh-Sheppard Act, unfer which
hlind neonle were given the opportunity to operate such stands
in federal buildings and which svecifically provides that in
authorizing the overation of vending stands on anv federal nrop-
erty, oreference is to be given, so far as feasihle, to blind
persons licensed hy a state agency. ™ne of my predecessors, vhen
referring to that Act in Ovinion llo. 2440, Opinions of the Attorney
General for 1938, said that it:

* * * has opened a new gainful occupation
to blind versons who, because of lack of sight,
are limited to a very small sphere of remunera-
tive occupations.

As my predecessor noted in that Opinion, the Ohio Commission
for the Blind promptly took advantage of the Randolph-Sheppard
Act and began to train students at the State School for the Blingd
to fill places in the federal buildings. The General Assembly
shortly thereafter opened state buildinas to the sare proaram. In
1941 it enacted G.C. 1369-1 which provided (119 Ohio Laws, 717-718):

*henever, in the judgment of the head of any
department, board, agency or governing body in
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charge of any state, county or municipal building
or property, it shall be deered desirable and proper
to permit the oneration of a stand as herein-

after described, such department head shall

grant to the NChio corrission for the blind or

any other welfare association for the hlind,

a permit to omerate in such building or on such
pronerty, under its contrel, a stand for the

vending of newsnaners, periodicals, confections,
tobacco products and such other articles as mav

he approved by such department head. In buildinags
vhere a stand now exists the present operator shall not
he removed but if and when such operator ceases to
operate such stand the concession for further ovnera-
tion shall ke granted to the Ohio commission for

the blind or any other welfare association for the
blind.

"o license fee, rental or cther charge shall
be demanded, exacted, reauired or received for the
granting of such permit. (Emphasis added.)

It will be noted@ that the General Assemhly acknowledged the
de facto existence of some concessiens in public huildings which
were not onerated by blind rersons, and it allowed them to remain
in existence, but only until the nresent concessionaire should
cease to ovmerate. In a case in which the state had tried to re-
rnove one of these holdovers, the court, in Nrugan v. %laher, 188
nhio L. Abs. 188, 192 (1956), said:

* * *[the operator]. nlaintiff's right in
the premises does not depend unon a lease, bt
is a statutoryv riaght bestowed uvon her by the
General Assembly of Ohio.

In the absence of a legislative declaration
to the contrarv and in the absence of any con-
stitutional restriction, a right conferred hv
statute is taken away by the repeal of the statute.

* % * * % * * % *®

In other words, the Ceneral Assembly having
conferred on the plaintiff the right to remain
in the premises and to operate her stand, mav,
hy suhsequent legislation, modify or terminate
such right; * * *

* &k & * % % * & %

"he General Asserbly did terminate this riaht of nrivate conces-
sionaires in 1970 by the repeal of .M. 1369-1 (vhich kad hecore
m.r. 51N09.11) and by the sinultaneous enactment of ".C'. 2204.1%,
sunra (133 Ohio laws, 2766-2768, 2772). ™his most recent enact-
ment, T.C. 3404,16, was the subject of an analysis hv the
Legislative fervice “ommission vhich described the new law as
authorizing the "ehabilitation Services Comrission to-

License blind persons to onerate vendina
stands on public or rrivate pronertv (nresentlv,
under Sec. 5109.11, the Plind Commission or anv
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other welfare association for the hlind may e

granted nermission bv nersons in charge of nui-

lic buildings to operate vending stands in these

uildines: the existing section foes not mention

licensing individual persons to operate the stands.)
[8ee N.°.7, 92; passer hv the 108th
neneral \ssemklv.]

™e analvsis of a nroposed enactment by the T.egislative
“ervice Cormmission has heen treated by the courts as a nroner
reference for use in interrreting leqgislation. T'riss v, "orter-
field, 27 Ohio ~t. 24 117, 120 (1971)- TTT Canteen “orn. v,
Porterfield, 30 Ohio #t. 24 155, 152 (1972}, “herefore, it an-
nears that, aside fror termination of the richts of nrior con-
cessionaires, founded on the holdings of the ™rugan case, the net
effect of the 1270 legislation on this narticular noint was to
authorize the newlv created Rehabilitation Services “orrission
to rake arrangements with the proper official for the overation
of vending stands in state buildings and to license individual
hlind nersons to onerate these stands. Tt should also he noted
that the nhrase, “vending stands, is no lonaer lirite” in P.C.
3304.16 to newspaners, cicarettes, candy, rtc., Ac it rras nre
viously in f.n. 1269-1 and ™.C. 5102.11.

I conclude that there is no statutorv nrovisinn for fooA
service facilities in the new state office huildirg, evcent under
license hy the Mehabilitation “ervices Corrission., !mder *.C.
3304.16(F) (2), sunra, the "omnission must enter into a contract
7ith the proper acencv for the oreration of such a nroaram, and
there is no reauirerment that the agency accept the contract if it
finds its terms unsatisfactory. T''nder these circurstances, there
is no room for cornetitive bidding, and vour second and third
cuestions, vhich involve that issue reruire no further ansver. The
auestion reraining to he determined is- «ith which agency, board,
co~rission, anthority or comrittee, should the "ehahilitation fer-
vices Nommission enter into contract negotiations under P.C. 33n4.16,
supra, for the oneration of vending stands in t“e nev huiléding?

The 1968 adAditions to ".C. Chapter 152,, an” the 1969 arend-
rents thereof, nlace responsihility for the new huilding in the
hands of the Legislative "“fice Tuilding Tormittes, the NMio Tuild
ing *vthority, and the Nenartment of Tublic “‘orks. The function of
the Legislative Nommittee is nrimarily devoted tc nlanning -- nlans
for the location of the huilding, plans for ite construction, and
nlans for the transfer of state offices currently sitwvated in
other buildings. R.C. 152.25. Tke function of the Tvilding
Authority is to construct, raintain and omnerate the huilding,

BE.C. 152,19 (A) and R.C. 152.21 (B); +o fiv rentals for its
occunancv hv state agencies and to enter into leases for such
occunancy, R.C. 152,21 {(Z); ané to excrcise aenersl custodial care
an” supervision, or to contract with the Departrent of Fublic
Works for that purnose, R.C. 152.21 (G). The function of Pnblic
works is to lease the building from the Building Authority for

the use of any state agencies. WR.C. 152.24 onrovires-

The denartment of ggh}ic vorks shall lease
anv bulldlng or facilitv accuired or constructed
by the Ohio hulldina authoritv for the use of anv
atate acencies. Am adareenent between the autho-
rity and the department may provide for the trans-
fer of nroperty to the state after bhonds and notes
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issued by the authorityv for the purpose of the
acquisition or construction of such building or
facility have been repaid. A lease hetween the
authority and the department of public works
shall be for a period not exceeding the then
current two-year period for which appropriations
have been nade by the general assembly to the
department of public works and the state agencies
which will occumy the building or facility being
leased. An agreerent between the authority and
the department mav provide for renewal of a lease
at the end of each term for another term, not
exceeding two years. {Emphasis added.)

I find it very difficult to reconcile this rmandate (that the
NDepartment of Public Uorks shall lease the new building) with the
povers agranted to the Ohio Tuilding Authority by Section 152.21 ()
under which the Authority may

Fix, alter, and charge rentals for the use
and occupancy bv state agencies of its buildings
and facilities and enter into leases vith such
agencies;

x & * * & * * k &

On the one hand, the language of N.C, 152,24 indicates
that the General Assembly intended that the Department continue
to exercise, with reference to the new huilding, its specific
authority over the public buildings of the State. See N.C. 123.01,
On the other hand, Section 152.21 (E), and other nassages in the
1968 additions to Chanter 152, seem to indicate that the General
Assembly intended the Authority to have at least the initial
control over the space in the new building.

vhere two sections of a statute appear to he in contradiction,
the entire statute should be examined in search of a construction
vhich will permit all its parts to be read in harmony with the
fundamental purpose of the act. In “umphreys v. "inous 7o., 165
Chio sSt. 45 (1956), the Supreme Court said (at pn. 49, 56-57):

The primary duty of a court in construing
a statute is to give effect to the intention of
the Legislature enacting it. In determining that
intention, a court should consider the language
used¢ and the apmarent purnose to be accormplished,
and then such a construction should be adopted
vhich verrits the statute and its various parts to
he construed as a vhole and gives effect to the
paramount object to be attained. Cochrel, a /'inor
v. Pobinson, 113 rhio <t., 526, 149 V. T,., 871,

* R & * Kk * K *

Judge Nevman, in In re Nesse, 93 0Ghio St.,
230, 234, 112 ¥.E., 511, said:

"It is settled that where there are con-
tradictory provisions in statutes and both are
susceptihle of a reasonahle construction vhich
will not nullify either, it is the duty of the
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court to give such construction, and further, that

where two affirrmative statutes exist one is not to

be construed to repeal the other by implication un-
less they can he reconciled by no mode of internmre-
tation."

x * & * N & LR B

See also “tate, ex rel. Purton v. Smith, 174 Ohio °t. 427, 432
(1963) ; Industrial Comrission v. Filshorst, 117 ~hin St. 337, 342-
344 (1927); State, ex rel. “tokes v. Probate Court, 17 Ohio Apn.

23 247, 257 (1969): Baldine v. .lee, 14 Chio "mp. 24 181, 183-184
(1968) ; State, ex rel. Venn v. Faber, 26 Ohio Ons, 446, 452 (1943),

The fundamental purnose of the 1968 additions to Chanter 152
(A.S.H.B. No. 995, 132 nhio Laws, 2801), and of the 1969 amendments
thereof, was to authorize the construction and oneration of offize
buildings and related storage and rarking facilities for the use of
state agencies. R.C. 152.19 (A). Rs has already been noted, the
Legislative Office nuilding Committee, the Nhio Muilding Puthority;
and the Department of Public 'lorks were directec to cooperate in the
accorplishment of this aim. ™g its first project, the Muthority was
directed to construct office facilities, pursuant to the instructions
of the Legislative Committee. T7.C, 152.19 (B). The duties of the
Legislative Cormmittee in connection with the first project are
Adetailed in P.C. 152,25 which provides in pertinent part:

(A) In the exercise of its rowers under
divisions (A) and (R) of section 152,19 of %he
Revised Tode, the "hio huilding authority, nur-
suant to instructions of the legislative office
building corrittee, shall provice lenaislative
office facilities which may also include office
facilities for some or all officers and agencies
that occupy the state house or the state house
annex, or both, and such other state offices as
the authority and the cormittee determine.

(R) ""ith respect to the project Adescribed
in division (A) of this section, the cormittee
shall:

* k K * Kk * * % *

{5) In cooperation with the authority and
the department of nublic works, cause nlans to
be made for the relocation of all offices currently
located 1in the state house and the state house annex
and anyv other offices or agencies whose work may be
affected hy the project if necessary.

x * % * * %X * * %

In the light of the above, I conclude that the fundamental
internt of the General ™sserbly as to the allocation of space in
the new huilding was to vest prirary responsihility for that
Aecision with its own T.egislative Comrittee after consultation
with the Muilding Avthority and Public "orks. <“ince the statutes
thermselves are unclear as to the proper nartv to neagotiate and
enter a lease with the Pehabilitation “ervices Comnission for
the use of snmace in the building, this cdetermination must be found
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in plans formulated by the legislative 0Of€fice Muilding Committee.
I have not heen able to ascertain what action the Committee has
taken pursuant to this authoritv.

In specific answer to your cuestions it is ry ovinion, and
you are so advised, that:

(1) Under R.C, Chapter 152 and R.C. 3304.16, there is no
statutory provision for food service operation in the new state
office building, except under license by the Rehahilitation
Services Cormission.

(2) The authority to allocate space in the new state office
building for food service facilities rests primarily with the
Legislative Office Building Committee.





