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1159.

MUNICIPAL CORPORATION—NEWSPAPER—PUBLICATION OF ORDI-
NANCES AND RESOLUTIONS—WHEN OFFICER OF MUNICIPALITY
IS INTERESTED IN NEWSPAPER WHICH PUBLISIIES ORDI-
NANCES—DOES NOT DISQUALIFY NEWSPAPER FROM MAKING
SUCH PUBLICATION—OFFICER NOT LIABLE.

When but one newspaper is printed tn'a municipality in which said newspaper,
under the provisions of section 4228, ;. C., as amended 106 O. L., 493, the publica-
tion of ordinances and other matters therein specified is required to be wmade, the
fact that an officer of the municipality is interested in said newspaper does not
disqualify 1t from making said publication wnor does said publication make said
officer liable under sections 3808 and 12912, G. C.

Corumsres, OHio, January 10, 1916.

Bureau of Inspection and Supcrvision of Public Offices, Columbus, Ohio.

GENTLEMEN :—I have recently received several communications from you re-
garding the application of sections 3808 and 12912, G. C., considered in connection
with the provisions of section 4228, et seq., of the General Code, as amended 106
O. L, 493, in the case of an official of a muuicipal corporation being interested
in a newspaper which is required to print the ordinances of said corporation. The
inquiries submitted to me may be stated thus:

1. “Do the provisions of section 4228, G. (., prevail over to the extent
of nullifying the provisions of section 3808 or 12912, G. C.? In the case
of an official of a village who is the owner of stock in a newspaper printed
and of general circulation in the village when such newspaper as the only
partisan paper of the political party to which it belongs is required to
print the ordinances of said village in order to make the same legal under
the requirements of said first named section.

2. “The editor and owner of the only newspaper printed, published
and of general circulation in the village of ——————, Ohio, has been
elected mayor of said village and desires to know whether or not he may
be paid for publishing the ordinances required by law to be published in
his paper. Can the ordinances of said village be legally enacted without
publication in his newspaper:”

Is it is expressly stated in connection with your foregoing inquiries that an
opinion is requested for your future guidance we are, therefore, concerned only
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with the law now in force, which is found in sections 4228, 4229 4232, 4676 and
6255, G. C., as amended 106 O. L., 493, and also section 4233, G. C. Without
attempting to quote these various sections in full it is sufficient to say that they
provide a plan or scheme for the publication of all ordinances, resolutions, state-
ments, orders, proclamations, notices, and reports required by law or ordinance
to be published. The plan provided by said sections requires:

(1) That such publication shall be in two newspapers of opposite politics
published and of general circulation in the municipality.

(2) If two such newspapers are not printed and of general circulation in
said municipality, then said publication may be made in any newspaper printed and
of general circulation in said municipality.

(3) If no newspaper is printed and of gencral circulation in said municipality,
then said publication may be made in any newspaper of general tirculation therein,
or by posting.

It is further provided that newspapers to meet the requirements of being
printed in a municipality shall have at least one side thereof printed in such mu-
nicipality. It is provided also, that if no newspaper possessing the above require-
ments be printed in a municipality, or if the publisher thereof upon tender of the
legal charge for printing, refuses to print said publication, then said publication may
be made in any newspaper of general circulation at such place. If anything further
was necessary to add to the mandatory character 'of the provisions above quoted
it may be found in section 4233, G. C., which provides that it shall be deemed a
sufficient defense to any suit or prosecution ‘under an ordinance, to show that no
such publication or posting as herein required was made. Admittedly, then, the
method of publication provided for as heretofore noted is mandatory and any
publication of any ordinance, resolution, statement, order, proclamation, notice or
report not made in conformity with said requirements is void and the subject matter
of said ordinance, proclamation, resolution, statement, order, notice or report is of
no legal force and effect,

It must also be emphasized in this connection that the foregoing provisions of
the law do not permit of any alternative method of publication except under the
conditions prescribed in the law itself, which conditions are certain, definite and
fixed. That is to say, the publication is required first to be made in two news-
papers of opposite politics. If two ncewspapers of opposite politics are printed
within the municipality in question no other method of publication may be legal.
It is no answer to the requirement of the law in this behalf to say that because
a municipal officer may have a pccuniary interest in one of said newspapers it
follows that such newspaper is disqualified, because the fact remains that a news-
paper of the description named in the law is published in said municipality and
when so published no other method for the publication of ordinances, etc., is legal.
Again, it is provided, as before noted, that if hut one newspaper be published in
said municipality such publication shall he made therein unless the owner thereof
refuses to publish the same, whereupon a tender must be made of the legal charge
for printing such publication before it may be made in any other manner or by
any other means.

Let us assume in the latter case that the owner of said newspaper, being an
officer of the corporation or the mayor, as suggested in your second inquiry, refuses
to publish said notice. Upon that ground then, before publication can be made by
any other method, some duly authorized officer of the corporation must tender to
the owner of said paper the legal charge for printing said publication, and is there-
fore placed in the utterly absurd positian of being compelled by’ law to solicit
another officer 6f the corporation to commit a crime. It would seem that without
further comment it is clear that the legislature intended no such abnormal situation
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as this. However, the provisions of sections 3808 and 12912 are intended to pre-
vent dishonest officials from profiting at the expense of the public. At common
law a public officer was not prohibited from performing a purely ministerial duty
for the reason that he may have some interest therein, but if his official act involved
the exercise of judgment and discretion and he had a personal interest therein
he was prohibited from acting unless the duty imposed upon him was one which
could not be performed hy any other official or in any other manner and the public
good required that said duty be executed. Throop, Public Officers, section 607.

In the cases here presented the consideration to be paid for the publication
required by the statutes under consideration is fixed by statutory law and no
exercise of discretion or judgment is required of any official in determining
what medium shall be selected for the publication of any ordinance because there
is but one medium in each case through and in which said publication may be made.

It follows therefore, that the duty imposed by law upon a municipal officer
to procure a publication in the newspaper named in your first and second inguiry
is purely a ministerial duty because the law itself names such newspaper as the
only medium through which such notices may be given to the public and fixes the
maximum price which may be paid therefor.

In the case of Richardson v. Township Trustees, 6 O. N. P.,, (n. s. 505, the
court in the syllabus states:

“The fact that one of the township trustees is a stockholder and direc- -
tor in a bank situated within the township, which has submitted the highest
bid for the usage of the township funds and to act as depository under
the provisions of section 1513, does not under the provisions of section
6976 -disqualify the bank from so acting.”

The court in passing upon the facts in this case, which 1 think are analogous
to the facts submitted in your inquiries, makes the following ebservation:

“It can readily be seen that the application of the rigid principle urged
by counsel for plaintiff in this case would thwart the very purpose of the
law and work a great detriment to the public concerned. Carried to its
last analysis, it would mean that no one who was in any way interested
in the profits of a hank would be wise in assuming a public trust, such as
a member of a school hoard or a board of township trustees. If they
should assume those positions, and in many cases without pay, it would
simply disqualify the banks in which they were interested from being de-
positories for the funds, and for that reason would make such persons
practically ineligible for such positions, or in any event unwilling to hold
them. Especially so, in view of the fact that the doing of the thing com-
plained of in this case by the township trustee makes him, under the
interpretation placed upon the statute by counsel for plaintiff, guilty of an
offense of which he can be fined in a sum not exceeding one thousand
dollars nor less than fifty dollars, or imprisoned not more than six months
nor less than thirty days, or both, and for forfeiture of his office.

“I cannot persuade myself to helieve that section 6976 was ever intended
for any such purpose. 1 am convinced that the township trustees of
Sycamore township in doing the things complained of in the petition
herein were acting strictly within the law and carrving out the duties
imposed upon them.”

The foregoing observations are in harmony with my conception of the situation
presented by your inquirics. 1 am of the opinion that the interests of the public
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would be far less vitally affected by permitting publications to be made under the
circumstances named, in the newspapers mentioned, than to permit the provisions
of sections 3808 and 12912, supra, to be so construed” as to cover and therefore
prohibit such publication. Indeed, if publication of ordinances may not be made
in the newspapers of the municipalities named, I am wholly unable to conceive
of any legal method whereby said ordinances may be published in said munici-
palities. To make publication in any other manner would be to invite attack upon
every ordinance and notice, and in the case of the issuing of bonds in my judg-
ment would prevent their sale entirely.

In reaching this conclusion I am not overlooking the remarks of the court in
the case of McCormick v. Niles, 81 O. S., 246. This case, however, was deter-
mined upon the theory that a contract was necessary to fix the liability of the
city. I think contracts are necessary in the cases presented here, but that does not
in the least detract from the fact that by law the newspapers named are the only
parties with whom such contracts may be legally made, nor from the further fact
that under no circumstances may the consideration of such contracts be more
than the amount fixed by statutory law. In view of these considerations there is
no opportunity for fraud and no reason for the application of the provisions of
sections 3808 and 12912, supra, whose sole and only purpose, as before observed,
is to prevent dishonest officials from making fraudulent contracts at the expense
of the municipality and for their own profit.

I am of the opinion therefore, under the facts stated in your inquiries, and
these observations must be understood as applying only to the cases presented
here, that publication of ordinances and other notices required by law to be pub-
lished may be made in both newspapers in question without involving the officials
mentioned by reason of the provisions of sections 3808 and 12912, G. C.

Respectfully,
Epwarp C. TURNER,
Attorney-General,

1160.

‘SECRETARY OF STATE—AMENDMENT TO ARTICLES OF INCORPORA-
TION OF THE FARR BRICK COMPANY AUTHORIZED TO BE RE-
CEIVED—LIMITED TO PARTICULAR CASE.

The sccrctary of stafe is aduised to receive and record a certificate amending
the Articles of Incorporation of The Farr Brick Company by changing (with the
unantimous consent of all its stockholders) $1,000,000 of its unissued common stock
to preferred stock. This advice is based upon the particular facts in the case
and not to be taken as a reversal of opinion dated October 1, 1915,

Corvmsus, OHio, January 11, 1916.

Hox. C. Q. HiLbeBrANT, Sceretray of State, Colwinbus, Ohio.

DearR Sir:—I have your letter of January 8, 1916, together with enclosures,
in which you request my opinion as follows:

“We are submitting for vour approval certificate to the Articles of
Incorporation of ‘TITE FARR BRICK COMPANY, together with check
for $5.00, and a ten cent internal revenue stamp.
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“The proposed amendment changes $1,000,000 of their authorized com-
mon capital stock into $1,000,000 preferred stock. As a late opinion ren-
dered by you holds that common stock cannot be changed into preferred
stock by amendment, we refused to file same.

“We would appreciate an early opinion on the question raised as to
whether or not a corporation can by amendment change their authorized
common stock into preferred stock.”

I am in receipt of a letter under the same date from Honorable R. E. West-
fall, attorney for The Farr Brick Company, which I also quote as it contains a
statement of the facts which are of importance in determining how I should advise
you:

“With reference to the amendment of the Articles of Incorporation of
The Farr Brick Company this day referred to you by the secretary of
state, and confirming personal statements herctofore made to you by Mr.
Benjamin A. Gage, of the firm of Gage, Day, Wilkin and Wachner, of
Cleveland, as well as by myself, I beg to say that the Articles of Incor-
poration of the above company providing for a capital stock of $3,000,000,
filed' on or about March 14, 1914, were filed with the secretary of state after
a full discussion with the secretary of state and a consideration of the
opinion of Attorney-General Ellis under date of November 21, 1904.

“In this conference with the secretary of state the purpose of the incor-
porators to organize with a capital stock in the sum of $3,000,000 and Ly a
subsequent amendment convert to preferred stock a substantial part of the
authorized capitalization was fully disclosed to the secretary of state, who,
relying upon the opinion of Attorney-General Ellis, above referred to, sanc-
tioned and approved the Articles of Incorporation as filed and the plan of
subsequently converting a part of the authorized capital stock into pre-
ferred stock.

“Relying upon the sanction and approval of thc secretary of state, as
above indicated, the Articles of Incorporation were filed, the company per-
fected its organization and by amendment to the Articles of Incorporation
submitted to the secretary of state today, and by him referred to you tie
company seeks to carry out and effectuate its original plan and purpose.”

The statements contained in the above letter of Mr. Westfall were also made
to me by Messrs. Benjamin A. Gage and Luther Day, of Cleveland, Ohio, who
are also attorneys for The Farr Brick Company, in several discussions concern
ing the question submitted in your letter. :

From the certificate of amendment presented to you for filing by The Farr
Brick Company and the letter of Mr. Westfall, above quoted, it scems that The
Farr Brick Company was incorporated on March 14, 1914, with a capital stock
of $3,000,000, all of which was common stock. The incorporators of The Farr
Brick Company contemplated the organization of a corporation having both pre-
ferred and common stock, but at the time of filing the Articles of Incorporation
they were undecided as to what portion should be preferred stock and what por-
tion should be common stock. Upon the advice of counsel and at the suggestion
of the secretary of state, and relying upon an opinion of Attorncey-General Ellis
rendered on November 21, 1904, it was decided that the corporation should be
incorporated with a capital stock of $3,000,000 common stock, and that subsequently
the corporation should by amendment change to preferred stock such portion of
common stock as it should thereafter determine.

In this connection I believe that a review of the opinions or rulings of this
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department will be helpful. IFormer Attorney-General Sheets, in the year 1903,
rendered two opinions—one dated January 6, and the other August 15, in both
of which opinions Mr. Sheets held that there was no statutory authority in Ohio
to change common stock to preferred stock by amendment of the Articles of
Incorporation. In both of these opinions, however, the author stated that he had
no doubt that the stockholders of the corporation by unanimous consent might
change the common stock to preferred stock and that the courts would respect and
enforce such an agreement, his conclusion in this latter respect, however, being not
upon authority of any statutory provision, but upon the ground that the rights
of the state not being affected or involved the courts would doubtless enforce
any legitimate or fair contract made among the stockholders themselves.

Under date of November 21, 1904, Attorney-General Ellis, in an opinion to
the then secretary of state, held that a corporation by amendment under section
3238-a, Revised Statutes, (now section 8719 of the General Code) could change
common stock to preferred stock. This opinion was followed by the secretary of
state and certificates of amendment whereby common stock was changed to pre-
ferred stock were accepted and recorded by him until October 1, 1915 under
which date I rendered to you the opinion referred to in vour letter in which |
held that there is no statutory authority in Ohio to change the common stock of
a corporation to preferred stock by an amendment of its Articles of Incorporation.

I am by no means persuaded that the conclusion expressed in my opinion of
October 1, 1915, just referred to, is erroneous, for I am still unable to find any
statutory authority in Ohio to accomplish such change in the character of the
capital ‘stock of a corporation by amendment under section 8719 of the General
Code.

However, in -view of the facts revealed in the letter of Mr. Westfall and the
statements made to me by Messrs. Gage and Day, which were entirely in harmony
with Mr. Westfall's letter, I believe that in the present instance the proposed
amendment should be accepted and recorded. 1 reach this conclusion because
the company and its attorneys at the time of its incorporation had in mind the
issuance of preferred and common stock but acting in harmony with the ruling
of this office and in compliance with the suggestion of the secretary of state
concluded at that time to provide that all of the company’s stock should be com-
mon stock, and that the change should be made at a later date when the plans of
the incorporators had been more maturely considered. It would, therefore, be
manifestly unjust and unfair, in view of the further revealed facts that the pro-
posed change is made with the unanimous consent of all the stockholders, to now
refuse to accept and file the proposed amendment. The rights of the state will in
no wise be affected, and since all the stockholders have agreed, I have no doubt,
as was stated by Mr. Sheets, that the court would respect and carry out the
agreement even though no statutory authority can be found to authorize the same.

Upon the specific facts revealed, I am therefore of the opinion that you should
receive and record the certificate of amendment of The Farr Brick Company re-
ferred to and enclosed in your letter.

I am returning to you herewith the proposed certificate of amendment, the
check for $5.00, letter addressed to you by Mr. Gage and the ten cent revenue
stamp which were enclosed with your letter.

Respectfully,
Epwarp C. TURNER,
Attorney-General.,
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ROADS AND HIGHWAYS—COUNTY HIGHWAY SUPERINTENDENT—
ACTUAL AND NECESSARY EXPENSES INCIDENT TO MAINTE-
NANCE AND OPERATION OF AN AUTOMOBILE USED EXCLUSIVE-
LY BY SUCH SUPERINTENDENT IN HIS OFFICIAL BUSINESS MAY
BE ALLOWED BY COUNTY COMMISSIONERS—DISTINCTION BE-
TWEEN EXPENSES FOR PUBLIC AND PRIVATE PURPOSES—HOW
APPORTIONED. ’

If a county highway superintendent is the owner of an autamobile and uses. the
same exclusively in his work, as such superintendent, the reasonable and necessary
expense of maintaining the sane may be paid to him.[ If the automobile is used
both for public business and for private purposes, a division of the expense of
maintaining the same should be madc" which division may be on a mileage basis,
or an arrangement may be made involving the payment to the superintendent of a
reasonable rate per niile covered by the automobile while used on public business,
which rate must not include any item of compensation for the use of the automobile.

CoLumsus, Orio, January 11, 1916.

Hown. Joun E. Berts, Prosecuting Attorney, Findlay, Ohio.

Dear Sir:—I acknowledge the receipt of your communication of january 7,
1916, in which you call my attention to the provision of section 138 of the Cass
highway law, section 7181, G. C, to the effect that the county highway superin-
tendent and his assistants, when on official business, shall be paid out of the county
treasury their actual necessary traveling expenses, including livery, board and
lodging, and then inquire as to whether the county highway superintendent can
use his own automobile in traveling about the county on official business and charge
therefor upon a mileage or other bhasis.

It should first be observed that upon well established principles of public
policy, a public official charged with the duty of making an expenditure on behalf
of the public may not deal with himself. Any payment made to the county high-
way superintendent on account of the use by him of his own automobile, while
traveling on the official business of the county, would, therefore, have to rest
upon the principle of reimbursement to him for expenses actually incurred and
could not include any item of compensation to him for the use of the automobile.

A question very similar to the one submitted by you was passed upon by me
in opinion No. 618, rendered to The Bureau of Inspection and Supervision of Pub-
lic Offices on July 17, 1915. One of the questions passed upon in that opinion was
as follows:

“A county superintendent of schools owns an automobile which he

- uses almost exclusively in traveling about the county in the performance

of his official duties. Under the terms of section 4744-1, G. C., 104 O.

L., 142, may he include the cost of gasoline, lubricating oil, repairs to

tires and parts of his automobile as traveling expenses, under the pro-
visions of this section?”

The pertinent provision of section 4744-1, G. C. relating to the traveling
expenses of county superintendents of schools, reads as follows:

“The county board may also allow the county superintendent a sum
not to exceed $300.00 per annum for traveling expenses and clerical help,”
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A comparison of the above quoted provision with the provision ol section
7181, G. C,, referred to by you, shows that both county superintendents of schools
and county highway superintendents are entitled to be reimbursed for actual and
necessary traveling expenses incurred while in the performance of their official
duties. There is a limit upon the amount which can be paid to a county superin-
tendent of schools on this account, and no statutory limit as to the amount which
may be so paid to a county highway superintendent; otherwise the provisions are
very similar and the same principles applicable in the case of a county superin-
tendent of schools will govern in the case of a county highway superintendent.

In answering the question relating to the county superintendent of schools, the
following language was used in the opinion referred to above:

“The money thus allowed may undoubtedly be used to pay the ex-
penses incurred by the county superintendent in providing himself with
the necessary means of conveyance for the performance of his duties.
The ownership of the vehicles would not preclude the payment of expenses
necessarily incurred in the operation thereof. Just what expenses or what
proportion of the expenses may be charged against public funds will depend
upon the facts in each particular case. It is really more a matter of policy
than of law. If the automobile were used exclusively in his work as county
superintendent, the reasonable and necessary expense of maintaining the
same might be allowed by the county board (subject, of course, to the
maximum limitation). Where, however, the automobile is not so exclu-
sively used, but is used as well for private purposes, there should be
some definite arrangement entered info between the board and the super-
intendent. I would suggest that this arrangement be made upon a mileage
basis. For instance, if the automobile were run 300 miles in a month, 200
in official business and 100 for private purposes, it would be fair and
equitable for the board of education to allow two-thirds of the expenses of
the upkeep for the month. If such an arrangement be not practical, the
board might agree to allow the superintendent a reasonable rate per mile
covered by the automobile in public business as traveling expenses of the
superintendent. These, however, are mere suggestions.”

Applying the principles set forth in the opinion from which the above is
quoted to the facts of the case presented by you, T advise you that if a county
highway superintendent is the owner of an automobile and uses the same exclu-
sively in his work as highway superintendent, the reasonable and necessary expense
of maintaining the same may, under the provision of section 7181, G. C., referred
to by you, be paid to such county highway superintendent. If the automobile is
not used exclusively for public husiness but is used as well for private purposes,
a division of the expense of maintaining the same should be made, which division
may properly be upon a mileage basis. 1f an arrangement for a division of the
expense of maintaining the automobile is not practicable, an agreement may he
made between the county commissioners and the county highway superintendent
involving the payment to the superintendent of a reasonable rate per mile covered
by the automobile while the same is being used on public business, which rate
must not include any item of compensation for the use of the automobile. In
other words, while the county commissioners or county highway superintendent
may not, under the law, purchase an automobile for the use of the county highway
superintendent, and pay for the same from public funds, and while the county
highway superintendent, being charged with the duty of providing himself with
transportation when engaged on official business, may not deal with himself and
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include in his expense accounts compensation for the use of his own automobile,
vet if the county highway superintendent is the owner of an automobile and uses
the same in traveling about the county on official business, he may include in his
expense accounts and the county commissioners may allow to him the actual and
necessary expenses incident to the maintenance and operation of the automobile
during the time the same is used in the public business of the county.
Respectfully,
Epwarp C. TURNER,
Attorney-General,

1162.

BOARD OF EDUCATION OF A RURAL SCHOOL DISTRICT CAN LEGAL-
LY OWXN REAL ESTATE IN LIMITS OF A VILLAGE SCHOOL DIS-
TRICT LOCATED WITHIN SAID TOWNSHIP.

If the board of cducation of a township rural school district, in consolidating
the schools of such district at two points within the township, finds that the most
convenicnt location for one of the buildings is within the limits of a wvillage school
district located within said township, said board of education may, under authority
of section 4749, G. C., own school property within the limits of said village school
district for the purpose of operating one of its schools under said plan of consoli-
dation,

CoLumsus, OHio, January 11, 1916.

Hon, Frank W. MiLLer, Superintendent of Public Instruction, Columbus, Ohio.

Dear Sir:—In your letter under date of December 21 you request my opinion
as follows:

“Tefferson township rural school district in Madison county, Ohio, is
contemplating the consolidation of its schools at two points. The most
convenient location for one of these schools is in West Jefferson. West
Jefferson is a village school district. Has the board of education of
Jefferson township rural school district the legal right to own the building
and grounds and operate its school within the territory of West Jefferson
village school district?”

Section 4749, G. C., provides that the board of education of each school
district shall, when properly organized, be a body politic and corporate and, as
such, he capable of acquiring, holding. possessing and disposing of real and personal
property, and of taking and holding in trust for the use and benefit of such school
district any grant or devise of land and any donation or bequest of money or
other personal property.

It will be observed that, under provision of said section 4749, G. C., the loca-
tion of real progerty which the board of education of a school district may own
and hold in trust for school purposes is not confined to such district by the
terms of said statute.

While under provision of section 7690, G. C., the authority to manage and
control the public schools in a school district is vested in the board of education
of such district, the provisions of this statute relate to the schools of a district
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established by the board of education thereof for the accommodation of all the
youth of school age of such district, and are not applicable to a school established
by the board of education of a township rural school district within the limits
of a village school district located in such township, for the convenience and
accommodation of a part or all the youth of school age residing in said township
rural school district.

I1, therefore, the board of education of Jefferson township rural school dis-
trict, Madison county, in consolidating the schools of said district at two points
within said township, finds that the most convenient location for one of the
buildings is within the limits of the West Jefferson village school district located
within said township, 1 am of the opinion in answer to your question that said
board of education may, under authority of section 4749, G. C., own school prop-
erty within the limits of said village school district for the purpose of operating
one of its schools under the aforesaid plan of consolidation.

Respectfully,
Epwarp C. TURNER,
Attorney-General.

1163.

" BOARD OF ADMINISTRATION}-ADVERTISEMENT FOR FIVE NEW
COTTAGES AT DIFFERENT INSTITUTIONS MAY BE MADE IN
SAME LEGAL NOTICE—CONTRACT SHOULD BE AWARDED TO
LOWEST BIDDER ON EACH OF SAID BUILDINGS.

CoLumsus, OHIo, January 11, 1916,

Ohio Board of Administration, Columbus, Ohio.
GENTLEMEN :—Under date of December 20, 1915, you submitted to me the fol-
lowing proposition:

“We are enclosing herewith copy of letter received from Richards,
McCarty & Bulford, the architects who have prepared plans for five new
buildings for state institutions. ’

“The plan of advertising these buildings in one advertisement instead
of five seems to us to be all right and good husiness policy, but we
desire to inquire if such procedure is legal in order that delays may be
avoided when letting the contracts.

“These five buildings will cost about $70,000 each, or $350,000 in all;
and the architects feel certain that five per cent. or more can be saved
by this plan, which would mean $1,500 or $2,000 to the state.”

The letter which you enclosed is as follows:
“Columbus, Ohio, December 17, 1915.

“Dr. A. F. Shepherd, Ohio Board of Administration, Columbus, Ohio.

“My Dear Dr. Shepherd:—I am anxious that all the money possible
be saved in the manner of advertising and letting the contracts for the
five buildings for which plans have been completed under design B-2 for
the board of administration. We therefore ask, if you have not already
secured such an opinion, that you secure an opinjon from the attorney-
general on the following point:
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‘Iirst, in advertising the two buildings for Gallipolis, one building
for the Columbus State Hospital, one building for the Custodial Farm, and
one building for the Institution for Feeble-Minded at Columbus, if one
advertisement cannot he made to cover all of these buildings: such adver-
tisement to be inserted in the required number of papers in the state for
general circulation and in the principal paper in the county in which each
of these buildings is to be built: the cost of the advertisement to be pro-
rated between the institutions, that is two-fifths to be paid by the Ohio
Hospital for Epileptics at Gallipolis, two-fifths by the Institution for
IF'eeble-Minded, and one-fifth by the Columbus State Haospital.

“Another object of this advertisement is to enable contractors who
read these advertisements to know that there are five huildings of the same
design, bids on which can be received all at the same time, and state in
the advertisement that bids will be received on each building separately
and that an alternate proposal will be received on each building in case
the contractor is awarded the contract for all five buildings.

“It is my belief that if we can do this there will be a considerable
percentage of the cost of the buildings saved if they can all be let to one
contractor. The question in my mind is whether under the present law
we could do this. Tf we can, it seems to me that it ought to be done.

“Yours respectfully,

“(Signedy  C. E. Richards.”

The sole question raised by your letter is relative to advertising for bids for
the five buildings. The said buildings are to be erected under the building regu-
lations—sections 2314, et seq., of the General Code.

Section 2314, G. C,, provides that before entering into contract “for the erection,
alteration or improvement of a state institution or building or addition thereto,
excepting the penitentiary,” accurate plans and specifications, bills of material and
an accurate estimate of cost shall be made, which, under section 2315, G. C,, shall
receive the approval of the governor, auditor of state and secretary of state, and,
if approved, a copy thereof filed in the office of the auditor of state.

Under section 2316, G. C,, public notice of the time and place where sealed
proposals will be received shall be given, and, under section 2317, the method of
advertising such notice is provided for.

Under section 2318, G. C, it is provided that “on the day named in the
notice, such officer, board or other authority shall open the proposals and award
the contract to the lowest bidder.”

It. will be readily seen, therefore, that in so far as the provisions of law
governing the building regulations are concerned, the legislature had in contem-
plation that each particular improvement is a separate and distinet entity.

1 can seejno legal objection to the procedure that is outlined in the letter of
vour architecz: to advertise all of the buildings contemplated to be built in one
advertisement, dividing the cost thereof hetween the separate appropriations, pro
rata, and in such advertising stating that bids will be received on each building
separately and an alternate proposal will be received on each building in case
the contractor is awarded the contract for all five buildings.

However, it must be borne in mind, as before stated, that each improvement
is a separate and distinct entity, and that the contract on each such improvement
must be let to the lowest bidder. Therefore, in order to let contracts to one con-
tractor for the five buildings in question it would be necessary that he be the
lowest bidder on each of said buildings, unless under section 2319, G. C. the
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written consent of the governor, auditor of state and secretary of state be obtained
to accept on the various items a proposal other than the lowest.

I would also call your attention to the appropriations:

The appropriation to your board for the Ohio Hospital for Epileptics is for
“two cottages to cost complete $140,000”;

The appropriation to your board for the Columbus State Hospital, as amended
by the veto of the governor, is for “one cottage to cost complete $70,000”;

The appropriation to your board for the Institution for Feeble-Minded, Cus-
todial Farm, is for “one cottage Custodial Farm to cost complete $70,000”;

And the other appropriation for such Institution for Feeble-Minded, as
amended by the veto of the governor, is for “one cottage to cost complete $70,000.”

It therefore appears that so far as the legislature is concerned, it has con-
sidered the cottage for the Columbus State Hospital, the cottage for the Custodial
Farm and the cottage for the Institution for Feeble-Minded as separate and dis-
tinct items, but it has considered as one item the two cottages for the Ohio Hos-
pital for Epileptics. -

From the letter of your architect, however, I assume that he has divided the
above item for two cottages into two separate items. That being the case, there-
fore, each particular improvement is to be considered as separate and distinct from
the other, and as to each, as before stated, the contract should be awarded to the
lowest bidder, unless the provisions of section. 2319, ‘G. C., are complied with,

Respectfully,
Epwarp C. TURNER,
Attorney-General.

1164.
APPROVAL OF CERTAIN CANAL LAND LEASES.
Corumsus, Onro, Janunary 11, 1916.
Hon., Frank R. Fauver, Superintendent of Public Works, Columbus, Ohio.
Dear Sir:—I have your communication of January 7, 1916, transmitting to

me for examination the following leases of canal lands:

The Newburgh & South Shore Ry. Co., canal lands at Cleveland,

valuation oo S $6,000.00
John W. McBroom, Logan, Ohio, portion of abandoned Hocking
canal lands north of Logan, valuation.___________.__________ 11,666.66

The Berea Pipe Line Company, St. Marys, lease granting the
right to lay a gas main along the Ohio canal at Cleveland,
valllation oo oo 5,750.00

I find these leases to be in regular form and am, therefore, returning the
same with my approval endorsed upon the triplicate copies thereof.
Respectiully,
Epwarp C, TURNER,
Attorney-General,
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1165.

CIVIL SERVICE—NON-COMPETITIVE OCCUPYING POSITIONS—PROP-
ER CERTIFICATION OF ELIGIBLES FOR POSITIONS WHEN COM-
PETITIVE EXAMINATION HAS BEEN HELD—NON-COMPETITIVE
WITH ELIGIBLE LIST MUST BE CERTIFIED-NO DISCRETION
WITH COMMISSION.

The provisions of section 486-31, G. C. (106 O. L., 418) require the nanmies of
all persons holding positions in the classificd service at the time. suid laze became
effective and who have not passed a regular competitive examination, or been in
the service seven years as therein provided, to be certified, with the names of
those qualifying by competitive examination, for permancut appointumients to fill
said positions.

This certification must be made by the commission not only when an eligible
list exists but when such list must be prepared later by the commission, and the
duty to so certify in both instances is a ministerial duty, mandatory in its character
and regarding which the commission may ecxercise no discretion.

Corumsus, Owio, January 11, 1916,

The State Civil Service Commission of Ohio, Columbus, Ohio.
GeNTLEMEN :—I have your letter of January 5, 1916, as follows:

“Several points have arisen in regard to the certification of eligibles
to positions occupied by non-competitives under the provisions of the new
civil service law, upon which.we do not feel competent to pass judgment.

“Paragraph 2 of sections 486-31 of the new law, provides that:

“‘The name of each officer, employe and subordinate holding a posi-
tion in the classified service of the state, the counties, and city school
districts thereof, at the time this act takes effect, who has not passed a
regular competitive examination, and who has not becn in the service
seven years as herein provided, shall, within ten days after this act be-
comes effective, be reported by the appointing authority to the commission,
and shall he certified to the appointing authority in addition to the threc
candidates for appointment to such position. If any such person is re-
appointed, he shall he deemed to have been appointed under the
provisions of this act, 1f no eligible list exists, such person may
he retained as a provisional employe until such time, consistent
with reasonable diligence, as the commission can prepare eligible lists,
when such position shall be filled as prescribed in this act.

“Is it the intent of this section:

“l. That non-competitives in order to be qualified within the pro-
visions of this act must be appointed after consideration with three names
from an eligible list within the ten days after the taking effect of the law?

“2. If such certification has not been made hecause of the fact that
the State Civil Service Commission had no appropriate list from which
to certify persons eligible, are non-competitives who are retained as pro-
visionals given the same status with regard to the civil service law as
persons provisionally appointed under the provisions of sections 486-14, and
in order to qualify must they compete to secure a position on an eligible
list that will entitle them to be certified back? .

“In other words, is it the intent of this law that non-competitives
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retained provisionally when no eligible list existed, within the ten days
shall he certitied back to their positions as non-competitives along with
three other names from an appropriate list when created?

“This further question has also arisen:

“The law provides that for certain reasons the State Civil Service
Commission may refuse to receive applications from individuals, or refuse
to certify individuals who have, by examination, secured a place on an
eligible list. If it appeared that a non-competitive is not a satisfactory
person by reason of his character or conduct in office, to occupy the posi-
tion which he held under the former law, could the State Civil Service
Commission refuse to certify his name for the same reasons that it has
power to refuse to certify persons from an eligible list created by regular
competitive examination?”

Before considering the provisions of said paragraph two, quoted in your letter,
it is material that we refer to the plan or scheme of the law as it appears from
the provisions of the preceding paragraph of said sections 486-31, as amended
106 O. L., 418. By this latter paragraph it is provided that all officers and em-
ployes holding positions under the civil service law by virtue of having taken a
regular competitive examination as provided by law shall, when the provisions of
the act of which satd section is a part become effective, be deemed appointees
within the provisions of said act. 1t is further provided, however, that no person
holding a position in the classified service by virtue of having taken a non-
competitive examination shall be deemed to have been appointed or to be an
appointee in conformity with the provisions of said act. An exception, however,
is made in the application of said last named provision hy exempting therefrom
all persons who have served continuously and satisfactorily the state or any
political subdivision thereof for not less than seven years next preceding January
1. 1915. Persons who meet these qualifications are deemed appointees within the
provisions of the act. FErom the foregoing provisions it appears that all persons
holding positions by reason of non-competitive examination are not protected in
said positions by the civil service law unless they come within the class last
described.

Referring now to your first inquiry | am of the opinion that the ten days’
limitation specified in said paragraph two, which you quote, refers to and applies only to
the action of the appointing authority in reporting to the Civil Service Commission
all persons who have not passed a regular competitive examination and who have
not been in the service seven years as provided in paragraph one. That is to say,
the clause “within ten days after this act becomes effective” modifies the verb
“shall be reported” and does not qualify the verh “shall be certihed.” This heing
so, then the plain purpose of the law is to require the appointing authority to
report to the commission within ten days the names of all persons who have not
taken a competitive examination and who have not heen in the service seven years
as provided in paragraph one. It does not, however, require the commission to
certify back to the appointing power an eligible list within ten days, or within any
other specified period. All that is required, if an eligible list exists, is that such
certification he made by the commission within a reasonable time and with reason-
able diligence. 1f such eligible list exists, it therefore hecomes the duty of the
commission to certify from it the names of three persons together with the name
of the “non-competitive,” who is reported as holding the position by the appointing
authority, within a reasonable time, when said position may be filled by the appoint-
ment of one of the four persons so certified to said appointing authority.

In answer to your first question, therefore, I am of the opinion that the cer-
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tification required from the commission of the names of three persons from the
eligible list together with the name of the “non-competitive” holding the position
is not required to be made within ten days after the taking effecct of said law,
but that such limitation of ten days applies only to the report to be made by the
appointing authority to the commission of the non-competitives holding positions
in the classified service.

In your second inquiry you desire to know what are the further rights of non-
competitives who are retained as provisionals in the event no eligible list exists
at the time the appointing authority makes the report hereinbefore referred to in
answer to your first inquiry.

The non-competitives who are retained as provisional appointees hold their
positions until an eligible list is prepared, which must be done by the commission
with reasonable diligence. When this list is so prepared the statute provides that
said position shall be filled as prescribed in said act. That is to say, the same
certification shall then be made as in the first instance, which must include the
name of the non-competitive in the list with three other names standing highest
on the list of those who have taken a competitive examination. From this eligible
list of four names the appointing power may then fill the position permanently.

Replying to your third question I must advise that the certification of non-
competitives, as required by the provisions of law hereinbefore considered, is a
mandatory duty imposed upon the commission, purely ministerial in its character
and regarding which the commission may exercise no discretion. If there are
any reasons, such as those noted in your inquiry, which should preveat the appoint-
ment of a non-competitive, they must be considered by the appointing power and
not by the commission unless charges are filed as provided by law for the removal
of said non-competitives from the positions which they hold. If such charges are
not filed then it is the duty of the commission to certify the names of all non-
competitives as hereinbefore noted. ’

Respectfully,
Epwarp C. TURNER,
Attorney-General,

1166.

BOARD OF AGRICULTURE—WITHQUT AUTHORITY TO APPOINT AP-
PRAISERS TO DETERMINE VALUE OF CATTLE WHICH ARE RE-
QUIRED TO BE KILLED UNDER SECTION 1114, G. C.

The board of agriculture is without authority to appoint persons whose duties
shall be to visit various parts of the stale and appraise all such animals as may be
determined by the board, through its sccretary, necessary to destroy under section
1114, G. C., 106 O. L., 150, and to pay to persons so appointed salary or compen-
sation for such services fixed by the board.

CoLumsus, OHio. January 12, 1916

The Board of Agriculture, Columbus, Ohio.

GENTLEMEN :—I am in receipt of a request for an opinion from Hon. R. W.
Dunlap, secretary of the board of agriculture, under date of December 31, 1915,
as follows:
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“Section 1114 of the General Code, provides in part:

“*If, in order to prevent the spread of any dangerously contagious
and infectious disease among the live stock of the state, the board of agri-
culture deems it necessary to destroy animals affected with or which have
heen exposed to dangerously contagious or infectious disease, it shall de-
termine, through its secretary, what animals shall be killed and appraised
or cause them to be appraised by disinterested citizens as provided by law.’

“Acting under this statute and in the face of an emergency, the board
of agriculture on November 4, 1915, appointed a board of appraisers to
determine the value of cattle which had been tested and condemned on
account of being infected with tuberculosis.

“We have no specific appropriation available to pay the salaries and
expenses of these appraisers. The board of agriculture had directed me
to ask vour opinion as to how the salaries and expenses of this board of
appraisers can properly be paid.”

From your inquiry and personal interview it is learned that it was contem-
plated by your board, in the appointment of what is by you termed a board of
appraisers, consisting of four or more members, to have at least two members of
such board of appraisers to visit the various sections of the state and to view
and appraise all animals which the board of agriculture, through its secretary, may
determine it to be necessary to kill in order to prevent the spread of any danger-
ously contagious or infectious disease among the live stock of the state, under the
provision of section 1114, G. C, 106 O. 1., 150. It is proposed by the board of
agriculture to fix the compensation to be received by the said “board of appraisers”
for the services by them rendered, and inquiry is made as to how such compen-
sation may he lawfully paid.

I construe that part of section 1114, G. C., 106 O. L., 150, above quoted, to
mean that when it shall have been determined hy the board of agriculture, through
its secretary, what animals shall be killed, it then becomes the duty of the board,
either to appraise such animals or to cause the same to be appraised, by dis-
interested citizens, as provided by law. Unless it shall be deemed practicable and
expedient to cause such animals to be appraised by disinterested citizens, that duty
would then devolve upon the board of agriculture.

The appraisal of such animals will, in every case, involve the exercise of sound
personal judgment and discretion of a peculiar character upon the part of persons
authorized to make the same. It might be argued with force that the board could
readily select persons with special qualifications and ability in the valuation of such
animals, whose judgment would he more accurate in the opinion of its members
than that of the board itself, yet the legislature has not seen fit to make specific
provision for the appointment of persons so specially qualified for this service.

We are here concerned with the taking of private property for public henefit
and while in the exercise of the police power of the state it was competent for
the legislature to have authorized the destruction of such animals without any
compensation therefor, since the legislature has determined upon the policy of
compensation for animals so destroyed, there is by reason of the statutory dec-
laration thereon, in every owner of such animals, the right to have his compen-
sation for their restriction fixed in strict accordance with the method prescribed
by statute. In other words, the authority conferred upon the board so involves
the exercise of personal judgment and sound discretion and so nearly approaches
a quasi judicial function, that it may not be delegated, notwithstanding the pro-
vision of section 1087, G. C, 106 O. L., 145, that “the board of agriculture shall
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appoint heads of bureaus, experts, clerks, stenographers and other assistants and
employes, and said hoard shall fix their compensation within the limits prescribed
by law.”

A permanent board of appraisers would not be such “disinterested citizens”
as are within the contemplation of the statute. The legislature having chosen to
define specifically those persons in whom authority to appraise cattle so destroyed
shall be vested, ] am inclined to the view that such appraisement may not he
made by persons other than those upon whom such power is conferred.

An examination of house bill No. 701, 106 O. L., 660, discloses, as stated
by you, that there is no appropriation therein available for the payment of the
salary or compensation of appraisers such as arc referred to by you, whether they
be members of a permanent board such as suggested in your communication or
“disinterested citizens.” In the absence of such appropriation, by reason of the
provision of section 22 of article 2 of the Constitution, that “no money shall he
drawn from the treasury except in pursuance of a specific appropriation made by
law,” it follows of necessity that no such compensation or salary is authorized to
be paid. .

I am therefore compelled to advise that the salary or compensation of appraisers
appointed by the board of agriculture to appraise animals which said hoard, through
its secretary, may determine necessary to kill, under the provisions of section 1114,
G. C, supra, cannot lawfully be paid.

Respectiully,
Eowarp C. TURNER,
Attorney-General.

1167.

APPROVAL OF RESOLUTION FOR IMPROVEMENT OF CERTAIN ROAD
IN DEFIANCE COUNTY.

Corvmsus, OHIo, January 13, 1916,

Hon. CrintoN CoweN, State Highway Commissioner, Columbus. Ohio.

Dear Sir:—I have your communication of January 10, 1916, transmitting to
me for examination final resolution relating to the improvement of the Hicksville-
Defiance road, petition No. 574, I. C. H. No. 420, section “C,” in Dehance county.

I find this resolution to be in regular form and am thereforc returning the
same with my approval endorsed thereon.

Respectfully,
Epwarp C. TuUrNER,
Attorney-General.
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1168.

BOND ISSUE OF VILLAGE OF BREWSTER, STARK COUXNTY, OHIO,
APPROVED.

CoLvMseus, OHIio, January 13, 1916.

The Industrial Commission of Ohio, Columbus, Ohio.

GENTLEMEN :—In re. bonds of the village of Brewster, Stark county,
Ohio, in the sum of $10,000.00 being 20 honds at $500.00 each, dated Jan-
uary 1, 1916, payable one each year beginning January 1, 1917, and bearing
interest at 51%%% per annum payable semi-annually.

I have examined the transcript of the proceedings of council and other officers
of the village of Brewster, relative to the issuance of the above described bonds,
also the bond and coupon form and certificates attached to said transcript, and
am of the opinion that said proceedings have been regular and in conformity with
law, and that said bonds, when properly executed and delivered, constitute valid
and binding obligations of said village, and I hereby certify my approval thereof.

Respectfully,
Epwarp C. TURNER,
Attorney-General.

1169.

STEAM BOILERS—BOILERS OF LESS THAN FIFTEEN POUNDS
PRESSURE EXEMPT FROM INSPECTION WHEN EQUIPPED WITH
SAFETY DEVICES—RESOLUTION AUTHORIZING INSPECTION
WHEN BOILERS NOT SO EQUIPPED, UNNECESSARY.

Steam boilers carrying a pressure of less than fifteen (15) pounds are expressly
exempted from inspection by section 1058-7, G. C., as amended 103 O. L., 649,
when equipped with safety devices as provided in boiler rules.

No resolution is necessary to authorize the inspection of boilers not so equipped.

CoruMsrs, OHIo, January 13, 1916.

The Industrial Commission of Ohio, Columbus, Ohio.

GENTLEMEN :—Permit me to reply to your request for an opinion relative to
boiler inspection, which request is as follows:

“J. C. Callery, chief deputy of the boiler department of the Industrial
commission, is having the rules of the hoiler department printed at this
time. He submitted to the Industrial Commission for its approval a reso-
lution, which reads as follows:

RESOLUTION.

RESOLVED, That all boilers in the state of Ohio, carrying pressures
of less than 15 lbs. per square inch, shall be inspected by a duly qualified
inspector. After such inspection shall be made and boiler equipped with
approved safety devices, and approved by the chief deputy inspector, and
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upon the payment of regular inspection fee, including $1.00 for a certificate,
that a certiticate shall be .issued, same to he exhibited under glass at
location of boiler; and this boiler will hereinafter be exempt from further
inspection, as long as it is used in present location and settings.

“The members of the Industrial Commission, upon consideration, con-
cluded that inasmuch as your department might be called upon to prose-
cute violators of this resclution that it would he well to call upon you to
either re-draft this resolution, embodying in it the essentials as contained
in the original, or to approve the original as herein drawn by the boiler
department.

“Our commission is accordingly referring to you this resolution for
such action as may seem to you to be advisable.”

Sections 1058-7, G. C., as amcnded 103 O. L., page 649, is as follows:

“All steam boilers and their appurtenances, except boilers of railroad
locomotives subject to inspection under federal laws, portable boilers used
in pumping, heating, steaming and drilling, in the open field, for water,
gas and oil, and portable boilers used for agricultural purposes, and in
construction of and repairs to public roads, railroads and bridges, boilers
on automobiles, boilers of steam fire engines brought into the state for
temporary use in times of emergency for the purpose of checking con-
flagrations, bhoilers carrying pressure of less than fifteen pounds per
square inch, which are equipped with safety devices approved by the
board of boiler rules, and boilers under the jurisdiction of the United
States, shall be thoroughly inspected, internally and externally, and under
operating conditions at intervals of not more than one year, and shall not
be operated at pressures in excess of the safe working pressure stated in
the certificate of inspection hereinafter mentioned. And shall be equipped
with such appliances to insure safety of operation as shall be prescribed
by the board of boiler rules.”

It will be noted from a reading of the provisions of sections 1058-7, supra
that steam boilers carrying a pressure of less than fifteen pounds per square
inch, which are equipped with safety devices approved by the board of boiler
rules, are expressly exempted from inspection, and the purpose of your letter
would appear to be the extension of the inspection laws to such boilers, under
the gencral powers grauted to the Industrial Commission of Ohio, for the purpose
of securing safety to employes.

In addition to the letter submitted, Mr. Callery, chief deputy of the boiler
department of your commission, has just handed me a copy of section 4, part 1 of
the Doiler rules, which rules, according to his statement, were amended to comply
with amended section 1058-7, supra, section 4 of which rules being as follows:

“THESE RULES AMENDED TO COMPLY WITH AMENDED 103
OHIO LAWS, P. 649. PART 1. SECTION 4.

“BOILERS CARRYING PRESSURES LESS THAN FIFTEEN
POUNDS PER SQUARE INCH are exempt from all other require-
ments, if provided with the following APPROVED SAFETY DEVICES:

“Each boiler must be provided with a SAFETY VALVE of the
spring pop type which cannot be adjusted to a higher pressure than that
specified in section 1058-7 of the law, (page 5, section 2, this book of
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rules) i e. (LESS THAN 15 POUNDS PER SQUARE INCH). Such
valve to be stamped, lettered or tagged showing that it is adjusted to
mect the requirements of the Industrial Commission of Ohio.

“Each hoiler must also be provided with the necessary GAGE COCKS
OR GLASS WATER GAGE for determining the water level in the
boiler; the necessary CHECK and STOP VALVES in feed water pipes
and in pipes returning condensation to the boiler; and the necessary
STEAM GAGE and fusible plug.

“Owners should have the above equipment inspected by a qualified
inspector after installation. If the equipment has been properly in-
stalled, the inspector shall then report to the department that the boiler
is ‘Exempt from further inspection.

“If changes are to be made in the equipment, or it becomes necessary
to increase the steam pressure above fifteen pounds, the department must
be notified by the owner or user before such changes are made.”

The questions raised by Mr. Callery verbally were as to the powers of the
department, through its inspectors, to inspect boilers alleged by the owners to be
equipped with safety devices, which safety devices, however, are not in accord-
ance with section 4 of the rules quoted above.

The purpose of section 1058-7, G. C.., as amended, supra, is to render un-
necessary the inspection of certain classes of boilers therein mentioned, and with
special reference to boilers carrying a pressure of less than fifteen pounds the
requirement for the exemption from inspection is that the rules laid down by
your commission, with reference to safety devices have been complied with; in
other words, that the boilers have been equipped as provided in section 4 of the
hoiler rules, supra. :

It is my opinion, therefore, that there is no authority vested in your depart-
ment to inspect boilers carrying a pressure of less than fifteen pounds, when such
boilers have been equipped with safety devices in accordance with the rules pro-
vided pursuant to section 1058-7, supra, and the general powers of the commission,
with reference to its safety matters, are limited with respect to the boilers
referred to specifically in section 1058-7, G. C,, supra. [ therefore cannot approve
of the resolution as adopted, nor in fact do I see any necessity for the adoption
of any resolution covering the point in question, as your commission has ample
authority under its general provisions to inspect such boilers as are not specifically
exempted by section 1058-7, G. C, as amended, supra.

Respectfully,
Epwarp C. TURNER,
Attorney-General.
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1170.

OFFICES COMPATIBLE—TOWNSHIP CLERK—TOWNSHIP HIGHWAY
SUPERINTENDENT.

The offices of township clerk and toumship highway superintendent are not
incompatible and may be held by one person at the same time unless the volume
of the towmship’s business be such that it is physically itmpossible for one person
to properly discharge the duties of both offices.

Corumsus, OHIO, January 13, 1916.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Under date of December 29, 1915, 1 have a communication from
Mr. Winkeljohn, mayor of St. Henry, Ohio, in which he inquires as to whether
the township trustees may appoint the township clerk as township highway super-
intendent, and I am addressing an opinion to you covering the matter referred to
in Mr. Winkeljohn’s letter.

It should first be observed that there is no statutory provision to the effect
that one person may not hold the offices of township clerk and township highway
superintendent at the same time. It therefore follows that both offices may be held
by one person at the same time unless the offices are incompatible.

In determining whether the offices are incompatible, it becomes important to
consider in the first instance whether one is subordinate to or in any way a check
upon the other. An examination of the statutes relative to the appointment, com-
pensation, expenses, powers and duties of township highway superintendents dis-
closes that township highway superintendents are appointed by the township
trustees, who fix their compensation, and that their compensation and all proper
and necessary expenses, when approved by the township trustees, shall be paid by
the township treasurer upon the warrant of the township clerk. Township high-
way superintendents are not authorized to certify any claims to the township
clerk which the latter may pay without the approval and allowance of the trustees.
In so far as claims for dragging roads are concerned, such claims are to be
reported hy the township highway superintendent to the trustees and these claims
cannot be paid until allowed by the trustees.

The statutes relating especially to the duties of township highway superin-
tendents, in connection with road repair work, do not provide the method of
paying claims for such work, but inasmuch as this work, when performed hy the
township highway superintendent, is to be done under the direction of the
trustees, it is apparent that claims for work or materials in connection with the
repair of township roads are to be allowed by the trustees before payment.

From the above it scems clear that the township clerk is not in any way a
check upon the office of township highway superintendent for the reason that the
township clerk is not authorized to audit or allow any claims presented by the
township highway superintendent, either in favor of himself or in favor of others,
and is not authorized to draw any warrants in favor of the township highway
superintendent or in favor of other persons for the payment of debts incurred
by the township highway superintendent, until the claims covered hy such warrants
have been passed upon and approved by the township trustees,

It remains to consider the question of whether it is physically possible for
one person to discharge the duties of both offices and this question is one that
must be determined in each instance by reference to the volume and importance
of the business of any particular township. It is my opinion, therefore, that the

.
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offices of township clerk and township highway superintendent are not incom-
patible and may be held by one person at the same time unless the volume of
the township’s business be such that it is physically impossible for one person
to properly discharge the duties of both offices.
Respectfully,
Epwarp C. TURNER,
Attorney-General,

1171.

OFFICES COMPATIBLE—TOWNSHIP TRUSTEE—INSPECTOR OF ROAD
IMPROVEMENT WHEN ROAD IS CONSTRUCTED UNDER PROVI-
SION OF SUB-DIVISION 3 OF SECTION 6919, G. C.

A trustee of a township may act as inspector for a county in the construction
nf a road through the township for which such inspector is trustec, where the road
15 constructed under the provisions of subdivision 3 of section 6919, G. C., unless
the volume of the township’s business requiving the attention of the trustee and
the character of the inspector's duties be such that it is physically tmpossible for
one person to properly discharge the duties of both positions.

CoLumpurs, OHIo, January 13, 1916.

llon. OTHo W. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio.

Dear Sik:—I have your communication of December 29, 1915, which reads
as follows:

“l desire your opinion on this question: Can a trustee of a town-
ship act as inspector for the county, in the construction of a road through
the township for which said inspector is trustee, said road improvement
being made under subdivision 3 of section 98, of the Cass road law?

“As T understand it, an inspector would come under the civil service
law and of course would have to take an examination and all of that,
but the question is as to whether or not there is any incompatibility
hetween the positions of inspector and township trustees on a road im-
provement being made under subdivision 3 of section 98, of the Cass
road law.

“The sole question probably would he this: That the township would
be called upon to pay a certain portion of this expense, thereby giving
the township certain rights in respect to the construction of the road. As
for instance, say that the contractor would not construct said road accord-
ing to his contract, possibly the trustees would have a right to raise some
question in respect thereto, and if one of the trustees were an inspector
upon the road, it is very evident that he would not he in a very good
position to make any complaint or raise any objection whatever, as trustee.”

Subdivision 3 of section 98, of the Cass highway law, sectio/n 6919, G. C,,
reads as follows:

“The county commissioners may assess all or such part of the costs
and expenses, as they deem equitable, on the real estate abutting upon
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said improvement, according to the benefits thereto, and the balance thereof,
if any, shall be paid by the county and the township or townships in which
such road may be in whole or in part situated in such proportions as may
be agreed upon between the county commissioners and trustees of such
township or townships.”

Section 98 of the Cass highway law, section 6919, G. C, is a part of the
chapter of that act relating to read construction and improvement by county com-
missioners. The section in question provides that the board of county commis-
sioners shall, at the time a county road improvement is granted, whether upon a
petition or by unanimous vote of the board without a petition, determine by reso-
lution the method of paying the compensation, damages, costs and expenses thereof,
and such compensation, damages, costs and expenses shall be apportioned and paid
in the manner specified in the petition, when the board is acting upon a petition,
which shall be in one of eight methods enumerated in the section. Subdivision
3 of the section referred to by you and quoted above sets forth the third of the
eight enumerated methods. Under subdivision 3 all of the cost of an improvement
may be assessed on the real estate abutting thereon or a part may be assessed
against such real estate and the balance paid by the county and the township or
townships in which the road may be, in whole or in part, situated, in such propor-
tions as may be agreed upon between the county commissioners and township
trustees.

From the argument contained in your communication, I assume that in the
case referred to by you only a part of the cost is to be assessed and that the
balance is to be divided between the county and township according to the terms
of the agreement between the commissioners and trustees. Inasmuch as the com-
missioners must determine the method of payment at the time the improvement
is granted, it is manifest that the agreement hetween the commissioners and trustees
as to the division of expenses must be made prior to the granting of the improve-
ment. When the township trustees have entered into an agreement with the county
commissioners as to the division of that part of the cost and expense of the im-
provement not assessed against the real estate abutting thereon, the township
trustees are functi officio. All subsequent proceedings are to be carried forward
by the county commissioners and the township trustees are thereafter absolutely
without any authority whatever in the premises.

Under section 6911, G. C,, the commissioners are to determine the route and
termini of the road and the kind and extent of the improvement and are vested
with authority to order the county surveyor to make such surveys, plats, profiles,
cross sections, estimates and specifications as may be required for the improvement
and the profile and grade are subject to the approval of the commissioners. All
notices to be given in connection with subsequent proceedings are to be given by
the county commissioners who, under section 6915, G. C., are authorized to allow
compensation for land or property taken and such damages as will in their judg-
ment accrue from the construction of the improvement.

Under sections 6917 and 6918, G. C., the final determination of the question
of whether the improvement is to be constructed, taking into consideration the
questions of public convenience and welfare and cost and expense, rests with the
county commissioners: under section 6922, G. C,, estimated assessments are made
by the county surveyor and are subject to the approval of the county commission-
ers; under section 0927, G. C., the levy made for the purpose of providing a fund
for the payment of that part of the cost to be paid by the township is to be made
by the county commissioners; under section 6945, G. C., the contract for the work
is let by the county commissioners, and other sections of the act provide that



28 . OPINIONS

the work shall be done under the supervision of the county highway superintendent
and all estimates are to be paid to the contractor only when approved-by such
county highway superintendent.

From the above it appears that when, prior to the granting of the improve-
ment, a board of township trustees enters into the agreement contemplated by
subdivision 3 of section 6919, G. C., such board has completely exhausted its
authority in the premises, has no control of the subsequent proceedings and does
not even levy the tax to pay the proportion of the cost and expense which the
hoard has agreed to assume on behalf of the township. Inasmuch as the town-
ship trustees have no official functions to perform after entering into an agree-
ment with the county commissioners, which agreement must precede the granting
of the improvement, I am unable to say that the township trustees have any
check upon any officials who may be concerned in the carrying out of the work
subsequent to the time the agreement is entered into between the trustees and
commissioners.

I therefore conclude that the office of township trustee is not incompatible
with the position of inspector upon road work being carried forward under the
provisions of subdivision 3 of section 6919, G. C., unless it is physically impossible
for one person to discharge the duties of both positions.

I advise vou, therefore, in answer to your specific inquiry, that the trustce of
a township may act as inspector for a county in the construction of a road through
the township, for which such inspector is trustee, where the road is constructed
under the provisions of subdivision 3 of section 6919, G. C., unless the volume of
the towiship’s business requiring the attention of the trustee and the character
of the inspector’s duties be such that it is physically impossible for one person to
propetly discharge the duties of both positions. This latter question is one that
must be determined in each instance by reference to the particular facts of the
case under consideration. Such inspector is an assistant to the county highway
superintendent appointed under authority of section 138 of the Cass highway law,
section 7181, G. C,, but your inquiry does not involve any discussion of the appli-
cation of the civil service law of the state. Respectfully,

Eowarp C. TURNER,
Attorney-General.

1172.
1
STATE HIGHWAY COMMISSIONER—EMPLOYMENT OF AN INVESTI-
GATION OFFICER FOR HIGHWAY DEPARTMENT—NO AUTHORI-
TY TO COMPENSATE SUCH AN EMPLOYE FROM “MAINTENANCE
AND REPAIR” FUND.

The state highway commissioner is without authority to compensate an en-
ploxe from the “maintenance and repair” fund, so-called, and require him to devote
any considerable or substantial part of his time to the investigation of accounts,
pavrolls, bills, quantities of malerials furnished, the financial status of contractors
and similar matters, or to require such employe to devote any substantial or con-
siderable portion of his time to the performance of any duties the compensation
for which is to be properly regarded as a part of the overhead expense of the
state highwoay departinent.

CoLumsus, OHIo, January 13, 1916,

Hox. Crintox CoweN, State Highway Commissioner, Columbus, Ohio.

Dear Sir:—I have your communication of January 10, 1916, which communi-
cation reads as follows:
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“I respectfully direct your attention to the provisions of section 63(%,
General Code, which reads as follows:

“‘The revenues derived by registration fecs provided for in this chap-
ter shall be paid by the secretary of state weekly into the state treasury.
Any surplus of such revenues which may remain after the payment of the
expenses incident to carrying out and cenforcing the provisions of this
chapter shall be used for the repair, maintenance, protection, policing and
patroling of the public rovads and highways of this state, under the direc-
tion, supervision and control of the state highway department.

“I respectfully request an opinion from you as to whether or not this
department may legally employ, under the above mentioned section, a
man to protect, police and patrol the inter-county highways and main
market roads of this state, and include as a substantial portion of his
duties as making for ‘protection’ the following:

“The investigation of accounts, payrolls, bills, quantities of materials
furnished, financial status of countractors,—in short the making of investi-
gations generally into matters wherein the state highway department might
possibly be defrauded or where greater economy could be exercised in its
various operations by its various agents.

“If vou find that this department has such authority, T respectfully
request you to advise me if such an employe should be secured from the
classified lists of the State Civil Service Commission.”

A proper answer to your inquiry involves, in the first instance, a reference
to opinion No. 1149 of this department, rendered to yon on January 5, 1916, 1t
was pointed out in that opinion that from a consideration of the Cass highway
law, in connection with house hill No. 701 (106 O. L., 666), and heing the current
appropriation measure, it was apparent that the item of $750,000.00 carried by
section 2 of said house bill No. 701, for repairing, maintaining, protecting, policing
and patroling public highways, as provided in section 6309 of the General Code,
and- all sections supplementary or amendatory thereof, was available for the
payment of the compensation of employes of your department under certain con-
ditions.

The illustration used in that opinion had reference to the appropriation of
$562,500.00 carried by section 2 of house bill No. 701, for the construction, improve-
ment, maintenance and repair of main market roads, hut the same principle is
applicable to the so-called “maintenance and repair” appropriation.

The conclusion expressed in that opinion was that compensation is payable
from the three items of $1,533,400.00 for inter-county highways, $362.500.00 for
main market roads, and $750,000.00 for repairing, maintaining, protecting, policing
and patroling public highways, carried by section 2 of <aid act, only when such
compensation is a part of the cost of constructing, improving, maintaining, re-
pairing, protecting, policing or patroling some specitic scction of highway or the
highways of some particular county under state control, and that in so far as
employes of your department whose services cannot be regarded as a charge
against any particular county or any particular road improvement are concerned,
vou are limited as to the number, character and compensation of such employes
by the appropriations for your department under the head of “Personal Serviee.”

The same conclusion was expressed in other language by observing that those
salaries which are to he regarded strictly as overhead expense, and which are not
paid out on account of any particular road improvement or on account of the
state’s road activities in any particular county, are provided for under th- head
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of “Personal Service” and the appropriations under that head constitute a limita-
tion which you are not authorized to disregard.

In view of the foregoing I advised you in the opinion above referred to that
there is no appropriation available for the payment of the salary of an employe
of your department whose duties would be to investigate accounts, payrolls, bills,
quantities of materials furnished and the financial status of contractors,—in short,
to make investigations generally into matters wherein the state highway depart-
ment might possibly be defrauded or where greater c¢conomy could be exercised
in its various operations by its various agents. It was intended to base this con-
clusion principally upon the proposition that in order to warrant the employment
by you of any person having certain specific duties, and whose compensation
must be regarded as strictly in the nature of overhead expense, an appropriation
for such employe must be found in the current appropriation measure under the
head of “Personal Service.”

Coming now to consider section 6309, G. C, (104 O. L, 6), which section is
quoted by you in your communication to me, it is provided in this section that
surplus automobile revenues shall be used for the repair, maintenance, protection,
policing and patroling of the public roads and highways of this state.

The appropriation of such surplus automobile revenues carried by section 2
of house bill No. 701, is to repair, maintain, protect, police and patrol public
highways. In other words, the language of section 6309, G. C., is incorporated
in that item of the appropriation bill carrying surplus automobile registration
fees. That no part of the moneys appropriated for the repair, maintenance, pro-
tection, policing and patroling of the public highways may be used to meet the
overhead expenses of the state highway department, and that as to such expenses,
insofar as they consist of the compensation of employes, the appropriations for
“Personal Service” constitute a limitation which may not be exceeded, is further
indicated by the provision of subdivision 1 of section 214, of the Cass highway
law—section 1221, G. C., to the effect that seventy-five per cent. of the state high-
way improvement fund shall be used for the construction, cte., of inter-county
highways and for the maintenance of the state highway department, including the
state’s portion of the salaries of the county highway superintendents.

By the enactment of subdivision 1 of section 1221, G. C,, in its present form
the legislature clearly intended that all of the overhead expense incident to- the
operation of the state highway department should be paid from the three-fourths
part of the state highway improvement fund referred to in that subdivision, and
the terms of the current appropriation measure serve to strengthen and support
this conclusion.

Referring to the terms “repair,” “maintenance,” “protection,” “policing” and
“patroling,” these terms must be given a meaning which will make the section in
which they are found consistent with the general provisions of the Cass highway
law.

I am of the opinion that by the use of the word *“protection” the legislature
intended physical protection, and that the expenditure which may he made from
surplus automobile registration fees on account of protecting the public highways
of the state is an expenditure for such materials and labor as are designed to
protect the surface of a roadway or its embankments from the wear of traffic or
the operation of the elements. 1f the state highway commissioner should have
reason to believe that the statutes of the state framed for the protection of the
state highways and designed to prevent their improper use were being violated as
to a certain specific road or roads, then, under the authority to make expenditures
for policing public highways, he would have a right to employ, if he deemed it
proper, such person or persons as might be necessary to police the highway or
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highways in question and see that the several statutes designed to prevent the
improper use of the highways were observed. Under an appropriation for patrol-
ing the public highways of the state, the state highway commissioner would be
authorized to employ such person or persons as might be necessary to actually
go upon state highways and patrol the same, either for the purpose of preventing
their abuse by the traveling public or for the purpose of detecting slight defects
arising from use and repairing the same or reporting the same for repair.

But any expenditure from the appropriation for repairing, maintaining, pro-
tecting, policing and patroling the public roads and highways of this state, if in
the nature of compensation, must be paid to some person actually engaged in
repairing, maintaining, affording physical protection, policing or patroling a certain
specific road or roads, and no part of this appropriation can be used to pay the
compensation of an cmploye whose time is employed in the supervisory work of
the department and whose compensation must be properly regarded as overhead
expense.

The overhead expense of your department must be met entirely from the
three-fourths part of the state highway improvement fund referred to in the first
paragraph of section 214 of the Cass highway law—section 1221, G. C.. and insofar
as that overhead expense consists of the compensation of assistants and employes,
other than county highway superintendents or engineers appointed under section
7185, G. C., where county highway superintendents are removed from their control
of state work, such compensation must be paid from the appropriation made for
vour department under the head of "Personal Service.”

The compensation of persons actually employed in repairing or maintaining
or in affording physical protection to a state road, or in policing the same for the
purpose of preventing and punishing violations of the laws relating to the use of
such roads. or patroling the same 1n order to detect and repair slight defects, and
whose service would he in the nature of patrol maintenance, may be paid by vou
from the so-called "maintenance and repair” fund.

The compensation of a person to investigate accounts, payrolls, hills, quanti-
tics of materials furnished and the linancial status of contractors, heing in the
nature of overhead expense, may not he paid from the so-called “maintenance and
repair” fund, and, as pointed out in opinion No. 1149 of this department, there is
no appropriation available for vour departinent for the compensation of such an
employe.

Your question therefore resolves itself into the proposition of whether you
may employ a man for one purpose, for which purpose an appropriation is avail-
able for his compensation, and then require him to devote a substantial amount
of his time to the performance of duties incident to another and different position,
for which position no appropriation is available.

I am compelled to answer this inquiry in the negative. and to advise you that
vou have no authority to compensate an employe from the “maintenance and
repair” fund, so-called, and require him to devote any considerable or substantial
part of his time to the investigation of accounts, payrolls, bills, quantities of ma-
terials furnished, the financial status of contractors and similar matters, or in-
deed to require him to devote any substantial or considerable portion of his time
to the performance of any duties the compensation for which is to be properly
regarded as a part of the overhead expense of vour department. To reach any
different conclusion would do violence to the statutes and defeat the manifest inten-
tion of the legislature, which was to require the payment of all the overhead
expenses of yvour department from the three-fourths portion of the state highway
improvement fund referred to infparagraph 1 of section 214 of the Cass highway
law—section 1221, G. C., and to limit the compensation of employes engaged in
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a supervisory capacity, with the exception of county highway superintendents or
engineers appointed under section 7185, G. C., to the appropriations for “Personal
Service” carried hy the current appropriation measure.

The conclusion which I have reached as to the first branch of your inquiry
renders it unnecessary for me to discuss the second branch thereof.

Respectfully,
Epwarp C. TURNER,
Attorney-General.

1173.

INTERPRETATION OF PARRETT-WHITTEMORE LAW PROVIDING
FOR LISTING AND VALUATION OF PROPERTY FOR PURPOSES
OF TAXATIONH4ANNUAL APPRAISEMENT OF REAL ESTATE NOT
REQUIRED UNLESS ORDERED BY TAX COMMISSION—RE-ASSESS-
MEXNT OF REAL PROPERTY ORDERED BY TAX COMMISSION—
AUTHORITY VESTED IN COUNTY AUDITOR TO DETERMINE
WHO SHALL PERFORM SUCH DUTY—COUNTY AUDITOR WITH-
OUT AUTHORITY TO ORIGINATE OR CIHIANGE ANY ASSESSMENT
OF REAL PROPERTY-—ASSESSORS BEGIN APPRAISING REAL
PROPERTY ON SECOND MONDAY IN APRIL—“UNIT OR TENTA-
TIVE” VALUES OF REAL PROPERTY NOT PERMITTED—POWERS
AND DUTIES OF COUNTY BOARDS OF REVISION AT ITS JUNE
AND AUGUST SESSIONS—POWERS CONFERRED UPON COUNTY
AUDITOR BY SECTION 5401, G. C, MAY BE EXERCISED BEFORE
OR AFTER COMPLETION OF TAX LIST.

Under the provisions of the act of the general assembly knowen as the Parrett-
I hittemore law, as found in 106 O. L., 246-272, the appraisement or assessnent of
real property is Hmited to the coutrol of the tax commission of Ohio, the county
ouditor and such officers and boards as are mentioned in section 55 of the act,
section 5548. . C., and an annual appraisement of real estate is not required unless
so ordered by said tax commission. 1f the tax comnission of Ohio orders an as-
scssment of real property, the same should be made in all counties of the state at
the same time, 1. ¢., in the same vear.

The term “‘subdivision” as used in scctions 77, 79 and 80 of the act. scctions
5614, 5624-4 and 5624-5, (. C., refers to the parts of an assessmicnt district n the
case where the county auditor. under authority of section 18 of the act, assigns «
part of said assessiment district to an assistant asscssor for the return of personal
property and the assessuient of such real property us nay be required under scction
55 of the act, and said term a}vplics to the parts of said assessmicat district as sub-
divided. Said term also vefers to the “part” of an asscssment district as mentioned
in the provision of the first part of section 55 of the act.

II"here a re-assessment of real property is ordered by the tax commission of
Ohio, under authority of section 79 of the act. section 5624-4 G. C., the discretion
to determine whether said assessment shall be made by the assessor of the district
in which said property is located or by an assistant asscssor or assistant assessors
appointed by the county auditor, under authority of section 18 of the act, is vested
in said county auditor as the chief supervising assessing officer of said county, and
the said tax conmission may not interfere with the cxcrcise of this discretion.

County auditors are without authority to originate or change any assessient of
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real property, either under any provision of the so-called Parrett-Whittemore low
or under any provision of any other section of the General Code now in force.
Under the provisions of sections 5399, 5400 and 5401, G. C., which apply only to
personal property, a county auditor may exercise such authority under the condi-
tions named and provided in said sections.

The regularly elected and qualified assessors may not begin the work of ap-
praising real property for the year 1916 before the sccond Monday dn April of
said year. ¥

The county auditor is without authority to direct the assessors to fix “unit or
tentative” values of real property, and he may not himself or through his deputies
or assistants fix such values. A

The county board of revision, in the performance of its duties, under section
51 of the act, section 5605, G. C., at its June session in any year, is limited in its
consideration of valuations of real property to the statements and returns of such
year, as placed before it by the county auditor in compliance with said section, and
soid board may not increase or decrease valuations of real estate which has not
been appraised during said year.

The county board of revision may increase or decrease any wvaluations or
correct any asscssment of real property complained of, regardless of whether an
appraisement of all such property has been made for the current year under pro-
vision of section 55 of the act.

The powers of the county board of revision, under provision of section 45 of
the act, section 5598, G. C., may only be exercised by said board in the performance
of its duties under section 44 of the act. In increasing or decreasing the wvaluations
of real property, the county board of revision. in the exercise of the powers con-
ferred upon it by the provisions of section 43 of the act, section 5596, G. C., is
limited to the investigations which it may make under section 51 of the act. Said
powers may be exercised by said board in connection with the discharge of its
duties under that part of section 51 of the act which relates to the examination and
correction of statemients and returns of personal property. Said powers may also
be exercised by said board in the performance of its duties under the provisions
of seclions 44 and 52 of the act, sections 5597 and 5609, G. C.

The only notice of changes in valwation made by said county board of revision,
acting as a board of equalization at its June session, required to be given, is that
provided for in sections 58 and 59 of the act, sections 5606 and 5607, G. C.

Before said county board of revision, in the exercise of the powers conferred
upon it by sections 44 and 52, in connection with the exercise of the powers con-
ferred upon it and the discharge of the duties placed upon it by the provision of
section 44 of the act, can increase any valuation complained of, notice must be
given as required by the provision of section 46 of the act, section 5599, G. C.

The powers of the county board of revision at its August session are confined
to the hearing of complaints only.

The powers conferred upon the county auditor by provision of section 5401,
oG. C., may be exercised before the completion of the tax list, as well as thereafter,
and the only notice required to be given in connection with the exercise of such
powers is that provided for in said section.

Section 70 of the act, section 5623, G. C., makes it the duty of the tax com-
mission of Ohio to decide all questions that may arise with reference to the con-
struction of any slatute affecting the assessment, levy or collection of taxes, in
accordance uxth the advice and opinion of the attorney-general, and such opinion
and the rules, regulations, orders and instructions of the commission prescribed
and issued in conformity therewith shall be binding upon all officers, who shall
observe such rules and regulations and obey such orders and instructions unless

2—Vol, I—A. G,
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and until the same are reversed, annulled or modified by a court of competent
jurisdiction. The tax conumission of Ohio should formally decide the questions
considered in conformity with this opinion of the attorney-general.

CoLuMmers, OHIo, January 14, 1916,

The Tax Commission of Ohio, Columbus, Ohio.

GENTLEMEN :(—]1 beg to acknowledge receipt of your letter requesting my
opinion upon a number of questions involving an interpretation of various pro-
visions of the so-called Parrett-Whittemore law as found in 106 O. L., 246-272,
and entitled “An act to provide for the listing and valuation of property for
purposes of taxation and to repeal certain sections of the General Code, relating
thereto.”

Section 104 of said act provides:

“This act shall take effect and be in force from and after January 1,
1916, except sections 17 to 24, both inclusive, which shall take effect and
be in force from and after the earliest period allowed by law.”

Sections 17 to 24, both inclusive, of the act relate principally to the election
and qualification of assessors, the appointment and qualification of assistant as-
sessors, and to the general powers and duties of such assessors and assistants.
Being excepted from the above provision of section 104 of the act, said sections
became effective August 10, 1915,

Sections 31, 32 and 39 of the act were amended by an act of the general
assembly found in 106 O. L, 433. Reference will hercafter be made to the pro-
visions of said sections as amended.

It should be observed at the outset that, by provision of section 1 of the act,
the offices of district assessors, district boards of assessors and district boards of
complaints, created by the act of the general assembly passed April 18, 1913, 103
O. L, 786, and known as the Warnes law, are abolished and the terms of office
of all persons appointed to said offices shall, upon the taking effect of the so-called
Parrett-Whittemore law, cease and terminate.

-
Said section further provides that:

“District assessors and district boards of assessors shall turn over to
the county auditor of the counties constituting their respective assessment
districts, and district boards of complaints shall turn over to the county
boards of revision, created by this act, of the counties constituting their
respective districts, all the books, papers, files, records and furniture of
their said offices. Any unfinished business of a district assessor or a
board of assessors shall be completed by such county auditor and any
unfinished business of a district board of complaints shall be completed
by such county board of revision.”

Section 2 of the act, being section 5579 of the General Code, provides that
in addition to all other powers and duties vested in or imposed upon it by law,
the tax commission of Ohio shall direct and supervise the assessment for taxation
of all real and personal property in the state, and further provides that:

“County auditors shall, under the direction and supervision of the tax
commission of Ohio, be the chief supervising, assessing officers of their
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respective counties, and, with the logal assessors selected in the manner
provided in this act, shall list and value real and personal property for
taxation, within and for their respective counties, except as may be other-
wise provided by law. There shall also be in each county, a board to hear
complaints and revise assessments of real, and personal property for
taxation, which shall be known as the county hoard of revision.”

Section 24 of the act (Sec. 3354, G. C.) provides that:

“Assessors, within their respective districts, and assistant assessors
within such territory as may be assigned to them respectively, shall, under
the direction of the county auditor, list and value for taxation the property
subject to taxation therein, except as otherwise provided by law, and in
the performance of such duties shall have and perform under his direction
all the powers and duties of the county auditor in respect thereto.”

Said section further provides that:

“Wherever in the General Code, or in this act, the words ‘assessor,
‘district assessor,” ‘township assessor,’ ‘ward assessor,” ‘precinct assessor,
‘assessor of real estate' or ‘assessor of real property, are used, the same
shall be deemed to mean the county auditor or the assessor, as the case
may be. The county auditor or the assessor shall, unless otherwise pro-
vided by law, perform, or cause to be performed, all the duties, exercise
all the powers and be subject to all the liabilities and penalties devolved,
conferred or imposed by law upon such officers.”

It will be observed that, under the above provisions of the statutes, the power
and authority to direct and supervise the assessment for taxation of all real and
perronal property in the state is still vested in the state tax commission, while the
county auditor, generally speaking, takes the place of the district assessor or district
board of assessors, as’ the chief supervising, assessing officer of the county, the
assessors and assistant assessors selected in the manner provided in the act take
the place of the deputy district assessors heretofore appointed under provision of
said Warnes law, and the county board of revision succeeds the district board of
complaints as a board to hear complaints and revise assessments of real and per-
sonal property for taxation. )

Your questions will be considered in the order in which you have submitted
them, the first question being as follows:

“Is an annual appraisement of real property required, or is the same
only to be made when directed by the tax commission, or considered
advisable by the county auditor?” )

I have experienced much difficulty in coming to a satisfactory conclusion as to
the proper answer to this question. Arguments difficult to meet may be advanced
for or against either the annual appraisement or the appraisement only when
ordered by the state tax commission.

The policy of the state in the past, together with the attendant question of
unnecessary expenditure of moncy, as well as what appears to be the general
understanding of those who had to do with the bill, have led me to take the
position that annual appraisement is not required.

The question is a very important one and its determination now different from
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that of a court hereafter might cause serious complications were it not for the
provisions of section 70 of the act (G. C. 5623) to the spirit of which at least I
believe the courts will give due consideration. This section provides:

“The tax commission of Ohio shall decide all questions that may arise
with reference to the construction of any statute affecting the assessment,
levy or collection of taxes, in accordance with the advice and opinion of
the attorney general. Such opinion and the rules, regulations, orders, and
instructions of the commission prescribed and issued in conformity there-
with shall be binding upon all officers, who shall observe such rules and
regulations and obey such orders and instructions unless and until the same
are reversed, annulled or modified by a court of competent jurisdiction.”

A somewhat similar provision to section 70 was upheld by the court in the
case of State v. Halliday, 61 O. S., 352.

In many counties of the state it takes the greater part of a year to make the
real estate appraisement and in the larger counties costs approximately from
$100,000 in Franklin to $300,000 in Cuyahoga county.

Real estate values do not fluctuate rapidly enough to justify such an annual
expenditure and I can see nothing to be gained by it. While the Warnes law
provided for annual appraisement of real estate as a matter of fact it was omitted,
the assessors merely adopting the assessment of the year before.

The argument herein will therefore be directed to support the proposition that
annual appraisement of real property is not required. In connection with this
question, however, I desire to call your attention to what is a very important
matter not raised specifically by your inquiry, That.is, the question as to whether
the tax commission may order an assessment of real estate in one county and not
in another. This, too, is a question not free from doubt. The constitution pro-
vides that all property shall he taxed by a uniform rule according to its true value
in money. If there was an original assessment of real property in one county
one year while in the adjoining county there had been no original assessment for
several years, it might well be argued that the real estate in the two counties was
not being taxed by a uniform rule. The only safe course therefore for the tax
commission to pursue will be to order an assessment of real property in all
counties of the state at the same time, i. e, in the same year. This interpretation,
however, will not prevent reassessments in any one or more districts.

Recurring then to the question as asked: This question involves a consid-
eration of section 55 of the act (section 5548, G. C,, 106 O. L., 260) which provides
in part as follows:

“Each county auditor shall, annually, when so directed by the tax
commission of Ohio, or when in his opinion it is advisable to reassess the
real property, or any class thereof, in any district or part thereof, within
his county, make and deliver to the assessor of such district an abstract
from the books of his office, containing such description of such real
property therein, together with such plat books and such lists of transfers
of title to land made therein during the next preceding year as may be
deemed necessary to enable the assessor to perform the duties imposed
upon him by law in listing and valuing such property for taxation. Such
abstracts, plat books and lists of transfers of title to land shall be in such
form and detail as the tax commission of Ohio may prescribe. The
board of county commissioners of the county, the board of township
trustees of a township, the board of education of a school district, the
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council of a municipal corporation, or twenty-five tax payers, owners of
real property, in a district, may file with the county auditor a petition
asking for a reassessment of the real property or a class thereof, in any
township, school district or municipal corporation or part thereof. * * *”

It will be noted that the first sentence of this section does not specifically
require assessment or reassessment of real property. The force of this provision
is, however, to require the auditor to make and deliver to assessors abstracts,
lists of transfers and plat books necessary to enable the assessor to perform the
duties imposed upon him by law.

Since, however, the abstracts, lists of transfers and plat books referred to
in the section last above quoted are in every case indispensable to an assessment
of real property, it follows of necessity that such assessment of real property can
be said to be required only when it is provided that the abstracts, lists and
books will be delivered to those officers upon whom is imposed the duty of making
such assessments. That is to say, an assessment of real property cannot be said
to be required except at such time as the auditor is required to make and deliver
the abstracts, lists of transfers and plat books necessary therefor.

It will be observed that the phrase “or when in his opinion it is advisable to
reassess the real property or any class thereof, in any district or part thereof,
within his county,” and all that part of section 5548, G. C., supra, following the
first sentence thereof, has reference only to a reassessment of real property and
can be construed to require the delivery of such abstracts, lists, books and maps
only when such reassessment is authorized to be made. In so far then as said
section has application to original assessment, it reads as follows:

“Each county auditor shall, annually, when so directed by the tax
commission of Ohio, * * * make and deliver to the assessor of such
district an abstract from the books of his office, containing such descrip-
tion of such real property therein, together with such plat books, and
such lists of transfers of title to land made therein during the next pre-
ceding year as may be deemed necessary to enable the assessor to perform
the duties imposed upon him by law in listing and valuing such property
for taxation.”

There is little room for doubt that without the term “annually” this provision
would require the auditor to make and deliver plat books, etc.,, only when so
directed by the tax commission or when in his opinion it was advisable to reassess
real property, or when the county commissioners, township trustees, board of
education, council or 25 taxpayers, owners of real property, petitioned for a
reassessment of real property. What then was the effect of the insertion of the
word “annually ?”

If this provision read “each auditor shall, annually, make and deliver to the
assessor,” etc., then no doubt could arise that it was the legislative intent that the
auditor should make and deliver the plat books, etc., to the assessors every year,
and if such had been the legislative intent, no. more apt or concise language
could have been adopted. The failure of the legislature to adopt such plain and
specific language is, to my mind, conclusive that it was not contemplated to
impose the duty upon the auditor every year, and since such plats, lists and
abstracts are in every case indispensable to an assessment or reassessment of real
property, it therefore follows that an annual appraisement of real property was
not contemplated or intended to be required by the enactment of section 5548,
G. C, supra.
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It might be argued with reason that the effect of the insertion of the word
“annually” was to restrict rather than to extend the imposition of the duties of
the auditor as well as the authority of the tax commission to order an assessment
and to thus limit the exercise of that authority to once each year. Although we
give to the term “annually” that construction most favorable to any contention,
that section 5548, G. C., supra, requires an annual appraisement of real property,
we may yet not overlook that provision immediately following this term which, if
given any operative force at all, must attach as a condition precedent to the
statutory mandate that “the auditor shall annually” make, etc. That is to say, no
such construction of the term “annually” may be adopted as to render nugatory
the plain terms of its accompanying provision, “when so directed by the tax com-
mission of Ohio.” As stated above, the maps, abstracts and lists here referred to
heing indispensable to an assessment or reassessment of real property on the
order of the state tax commission, under section 5624-4, G. C,, 106 O. L., 267,
or the determination of the county auditor of the advisability of reassessing
any real property, being a condition precedent to the furnishing of the same and,
therefore, a condition precedent to such assessment or reassessment, it follows
that no authority or requirement of such assessment or reassessment, except the
same be in every case subject to the action of the tax commission or auditor, or
the filing of a petition therefor, can be found in section 5548, G. C, supra. On the
contrary, I am of the opinion that when the tax commission so orders, under
section 5624-4, G. C, 106 O. L., 267, or the auditor deems it advisable, the pro-
visions of this section require that a reassessment of real property be made as well
as when the same is petitioned for and ordered under the succeeding provisions
of the same section. In addition thereto, or, more correctly stating it, precedent
to any such reassessment, there is authorized and required an original assessment
of real property only when the same is so directed by the tax commission of
Ohio, which may not be oftener than once each year.

Section 4 of the act (section 5366-1, G. C, 106 O. L, 247) provides in part as
follows:

“The listing of all property, moneys, credits, investments in bonds,
stocks, joint stock companies, or otherwise, except the stock in trade of
transient persons, shall be made between the second Monday of April
and the first Monday of June, annually. The listing and valuation of all
such property for taxation shall be made as of the day preceding the
second Monday of April, annually, and all personal property, moneys,
credits and investments except as otherwise provided in this act shall
be listed and valued with respect. to the ownership thereof on said date
and in the place where then taxable. Wherever any property is by any
existing provision of law required to be listed or returned for taxation
as of a day other than the day preceding the second Monday of .April,
such provision shall be deemed to mcan the day preceding the second
Monday of April, and whenever the liability of any person or of any
property to taxation is, by any existing provision of law, to be determined
by reference to a day other than the day preceding the second Monday
of April, said liability shall be determined by reference to the day pre-
ceding the second Monday of April. * * *”

The use of the term “all property” in the first sentence of the above section,
if standing alone, would lead us to the conclusion that this section within itself
requires an annual appraisement of every kind, including both real and personal
property. The phrase “such property” in the second sentence, manifestly refers
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to all that property to which the first sentence applies. It then follows that the
scope of the operation of the second sentence is dependent upon the meaning
to be given to the term “all property” in the first sentence, and if the broadest
meaning to which these terms are susceptible is to be adopted without reference
to the further provisions of the act, an annual appraisement might be said to be
required.

We may, however, in determining what meaning should be given to the
phrase “all property” take into consideration, together with the provisions of
the other sections of the act, the purpose of the section under consideration. It
will be noted that the only purpose of this section is to fix a time as of which
and the pcriod within which the liability for taxes attaches and the valuation
thereof is to be made, and it is not Delieved that the legislature here intended
to determine the frequency with which real property should be valued for taxation.

The language of the first sentence of sections 5366-1, G. C., supra, was
manifestly adopted upon consideration of section 2 of article XII of the consti-
tution, which provides in part as follows:

“Laws shall be passed, taxing by a uniform rule, all moneys, credits,
investments in honds, stocks, joint stock companies, or otherwise; and
also all real and personal property according to its true value in money,”
etc.

While thc‘ terms of section 5366-1, G. C, are susceptible of a construction
which would require an annual appraisement of real property, this section must
be read in the light of its manifest purpose and construed together with and held,
subject, in so far as applicable to the assessment of real property, to such limi-
tations thereof as are effected by the provisions of section 5548, G. C., supra.
That is to say, the purpose of sections 5366-1, G. C,, is solely to fix the time as
of which and the period within which all property which is required to be assessed
within each year, shall be valued and it was not the purpose thereby to determine
the frequency with which real property shall be assessed.

I am therefore of opinion that under the Parrett-\Whittemore bill the appraise-
ment or assessment of real property is limited to the control of the state tax com-
mission and the reassessment thereof (o the control of the tax commission, the
county auditor and such officers and boards as are mentioned in section 5548,
G. C,, and that an annual appraisement of real estate is not in any wise required
unless so ordered by the tax commission of Ohio. In conformity with section 70
of the act (G. C. 5623) ahove quoted, the tax commission should decide this
question according to the above opinion of the attorney-general.

Your second and third questions read as follows:
2. “If a reassessment is ordered, can the tax commissioner control
whether or not the reassessment shall be made by the assessor of such
district, or by an assistant appointed by the county auditor?”
3. "What is meant by ‘subdivision’ of an assessmient district, as set
forth in section 79 of said law?”

Inasmuch as I am informed that in your second question you have in mind
a reassessment of real or personal property ordered by your commission, under
authority of section 79 of the act, as distinguished from a “‘reassessment” of
real property directed by the county auditor under authority of section 55 of the
act as above quoted, and under the conditions prescribed in said section, 1 deem
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it advisable, before answering your second question, to determine the proper
meaning to be given to the term “subdivision” as used in said section 79, as well
as in sections 77 and 80 of the act. Your third question will therefore be con-
sidered first.

Section 79 of the act (Sec. 5624-4, G. C.) provides:

“The tax commission of Ohio may order a reassessment of the real
or personal property, or any class of either, in any district or subdivision
thereof, when in its opinion, such property has been unequally or improp-
erly assessed, to the end that all classes of property in such district shall
be assessed in compliance with the law.”

Section 80 of the act (Sec. 5624-5, G. C.) provides:

“When a reassessment is ordered in any district or subdivision thereof,
the assessor of such district, or an assistant assessor to be appointed by
the auditor, shall proceed to make such reassessment in the manner pro-
vided by law for making original assessments. Provided, however, that
if the tax commission of Ohio so orders, the county auditor shall,
in the case of personal property, make such reassessment by revising
and correcting the statements and returns on file in his office without
taking new statements or returns from the persons required by law to
list or return personal property for taxation.”

Upon a careful examination of all the sections of the act under consideration,
I find that the term “subdivision” as used in the above provisions of sections 79
and 80, as well as in the provision of section 77 of the act, is no where defined.
I think, however, that the proper meaning of said term may be determined by
reference to the provision of section 18 that “the county auditor shall assign to
each assistant assessor such portion of the work of the assessor as he thinks
proper” taken in connection with the provision of said section that “an assistant
assessor shall possess all the qualifications of an elected assessor and, after giving
bond and taking an oath of office as prescried by law, shall, in the work assigned
to him, perform all the duties and be subject to all the liabilities and penalties
enjoined upon elected assessors by the provisions of law,” and the provision of
section 55 that “each county auditor shall, annually, when so directed by the tax
commission of Ohio, or when in his opinion it is advisable to reassess the real
property, or any class thereof, in any district or part thereof, within his county,
make and deliver to the assessor of such district an abstract from the books of
his office, ete.”

I am of the opinion therefore, in answer to your third question, that the
term “subdivision,” as above used, refers to the parts of an assessment district
in the case where the county auditor, under authority of section 18 of the act,
assigns a part of said assessment district to an assistant assessor for the return
of personal property and the assessment of such real property as may be required
under section 55 of the act, and said term applies to the parts of said assessment
district as subdivided. Said term also refers to the “part” of an assessment
district as mentioned in the above provision of section 55 of the act.

Coming now to a consideration of your second question it will be observed
that under provision of section 2 of the act, as above set forth, the county auditor
under the direction and supervision of the state tax commission is the chief super-
vising, assessing officer of the county, and with the local assessors selected in the
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manner provided by section 17 of the act, and the assistant assessors appointed
by him under authority of section 18 of the act, is required to list and value
real and personal property for taxation.

Section 17 of the act (Sec. 3349, G. C.) provides:

“At the regular election to be held in November, 1915, and biennially
thereafter, assessors shall be elected in the manner provided by law for
the election of ward, district, city, village and township officers, as follows:
In municipal corporations divided into wards, one assessor shall be elected
in each ward; in villages one assessor shall be elected; in cities not
divided into wards, the board of deputy state supervisors of elections
or the board of deputy state supervisors and inspectors of elections, as
the case may be, shall, acting in conjunction with the county auditor,
within ten days after this act shall become effective, divide such cities or
such part or parts thereof as may be located in their county, into such
number of assessment districts as in the judgment of the county auditor
may be necessary in order to provide for the assessment of all the proptrty
therein; a division so fixed shall remain in effect for a period of four years,
at the expiration of which and quadrennially thereafter a like division
shall be made in the same manner and by the same authority. One
assessor shall, at the time specified in this section, be elected in each assess-
ment district so created; provided, however, that nothing therein shall
be so construed as to require a division of any municipal corporation or
part thereof into assessment districts when, in the judgment of the county
auditor, such division is not necessary, in which event one assessor shall
be elected in the entire municipal corporation or in that part thereof
which may be located in one county as the case may be; in townships not
having a municipal corporation therein, one assessor shall be elected in
such township; in townships composed in part of a municipal corporation,
one assessor shall be elected in the territory outside such municipal cor-
poration. An assessor shall be a citizen possessing the qualifications of
an elector of such ward, district, city, village or township. Such assessor
shall take and hold his office for the term of two years, from and after
the first day of January following his election. Upon the election and
qualification of such assessor, the right of the deputy assessor, theretofore
appointed under any provision of law to exercise any powers or perform
any duties as such deputy assessor shall cease and determine, and he
shall turn over to the person so elected and qualified, all the books, records,
papers and furniture of said office. Such elected assessor shall be the
successor of said appointed officer, with full power to take up, carry on
and complete any and all of the unfinished business thereof, and he
shall perform all the duties, exercise all the powers and be subject to
all the liabilities and penalties devolved, conferred or imposed by law
upon the deputy assessor so appointed.”

Sestion 18 of the act (Sec. 3350, G. C.) provides:

“A county auditor, who deems it necessary to enable an assessor to
complete his work within the time prescribed, may appoint one or more
assistant assessors for such ward, district, city, village or township. The
county auditor shall assign to each assistant assessor such portion of the
work of the assessor as he thinks proper. An assistant assessor shall
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possess all the qualifications of an elected assesssor and, after giving bond
and taking an oath of office as prescribed by law, shall, in the work
assigned to him, perform all the duties and be subject to all the liabilities
and penalties enjoined upon elected assessors by the provisions of law.
Such assistant assessors shall not be subject to the provisions of any civil
service law or regulation.”

Section 71 of the act (Sec. 5624, G. C.) provides:

“The tax commission of Ohio shall, from time to time, prescribe such
general and uniform rules and regulations and issue such orders and
instructions, not inconsistent with any provision of law, as it may deem
necessary, respecting the manner of the exercise of the powers and dis-
charge of the duties of any and all officers, relating to the assessment of
property and the levy and collection of taxes. It shall cause the rules
and regulations prescribed by it to be observed, the orders and instructions
issued by it to be obeyed and the forms prescribed by it to be observed
and used.” ‘

Under the above provisions of the statutes, it is clear that the county auditor,
as the chief assessing officer of his county, can always direct and if necessary
order the reassessment of real property under the conditions prescribed in section
55 of the act, as above quoted, and that the assessor, elected under authority of
section 17, and the assistant assessor appointed by said county auditor under
authority o