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OPINION NO, 73-031

Syllabus:

A hoard of county commissioners mav reneal by resolu-
tion a tax which was enacted pursuant to R.C., 5739,021.
The failure to hold public hearings mrior to the repeal of
the tax does not invalidate that rereal.

To: Robert J. Kosydar, Tax Comm’r., Dept. of Taxation, Columbus, Ohio
By: William J. Brown, Attorney General, April 10, 1973

Your recuest for mv oninion reads as follows:

The NoarAd of Countv Cormissioners of
Yarren County enacted the countv sales tax
in Nctober 1971 and notified this office
hy means of a certified copy of the resolu-
tion. Conllection of the additional one~
half of one nercent tax tecame effective
January 1, 1972. In ''nverbher, the Roard
of Cnuntv Commissioners adonted a resolu-
tion which repealed the county sales tax



OAG 73-031 ATTORNEY GENERAL . 2-118

as of January 1, 1973, and this office was
notified hy a certified copy of the resolu~-
tion. We thereuron advised the vendors of
Varren County to discontinue collection of
the county sales tax effective January 1,
1973.

There is a possibilityv that lecal ac~
tion may be initiated questioning the
legality of the repeal. Tre hasis is, we
are told, that the procedure of newsnaner
nublication and nublic hearings which are
required for enactment of the tax vas not
followed in the repealing action and that
such nrocedure is necessarv. The pertinent
sections of the law, sections 5739.021 and
5739.022 of the Revised Code, do not set
forth a procedure for rereal of the tax.

VYour opinion on whether the tax has heen
properly repealed is respectfully reauested.

Permission for the levy of a "permissive' sales tax has
heen granted to the counties hy the General Assembly under the
following language of R.C. 5739.021:

For the rurnose of providing additional
general revenues for the county and paying
the exnenses of administering such levy, any
county may levy a tax at the rate of one-half
of one ner cent in addition to the tax im-
posed by section 5739,02 of the Revised Code
upon every retail sale, except sales of motor
vehicles, made in the county. The tax shall
he levied pursuant to a resolution of the
county commnissioners and a certified copy
thereof shall be delivered to the tax commis-
sioner either personally or hy certified mail
not later than the sixtieth day prior to the
Aate on which the tax is to become effective,
nrior to the adoption of any such resolution,
the board of county commissioners shall con-
duct two nublic hearings thereon, * * *

A resolution levying a sales tax pur-~
suant to this section shall hecome effective
on the first day of the month following the
exniration of sixtv days from the date of its
adoption, subject, to a referendun as provided
in sections 305.31 to 305.41, inclusive, of
the Reviserl Tode, unless such resolution is
adonted as an emergency measure necessary for
the immediate preservation of the nublic
neace, health, or safety, in which case it
shall go into effect on the first Aay of the
ronth following the expiration of five Aays
from the date of notice hy the hoard of
county commissioners to the tax commissioner
of its adontion.

* k% * &k * * & X

"here such a "niggy-hack" sales tax has been adopnted by
a board of county commissioners as an emergency reasure, thus
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precluding the possibility of the referendum bv the electorate

of the county provided for in the above “ection, R.C. 5739.022
rermits the question of repeal of the tax to he suhmitted to

the voters nursuant to an initiative petition signed by ten

rer cent of the aualified electors. As you point out, aside

from this instance in which the tax has heen adonted as an
emergency measure, the Revised Code nrovides no nrocecdure for

a reveal of the tax. Rut the authority to enact a law neces-
sarily implies the power to amend or repeal it, State, ex rel.
Youngstown v, Jones, 136 Ohio <t. 130, 136 (1939), “tate, ex rel.
Crull v, Tidgenoss, 108 Chio St. 493, 496 (1923), rrovided the
amendment or repeal does not interfere with vested rights or
impair the obligations of existing contracts, State, ex rel.
Youngstown v. Jones, supra. The snecific repealer provision

of R.C. 5739,022 vas inserted by the General Nssembly only to
preserve the initiative and referendum rights of the electorate
when a board of commissioners has adopted a “"pigqgy-back” sales
tax as an emergency measure, and I see nothing to indicate any
intention to denrive the commissioners of their own implied

nower to repeal any legislation they were erpowered to enact.

It should be noted that, under R.C. 5739.021, this tax is entirely
permissive, and that the hoard may adopot it to augment the general
revenues of the county. The only auestion, therefore, is vhether
the same nrocedure is required for the repeal as was reaquired

for the original enactment, i.e., two hearings preceded by

public notice before vote on the measure.

It has heen said that, "To repeal a law requires the same
exercise of power as to enact it; * * # " o, ' g 2, Railroad
Co. v. Commissioners of Clinton County, 1 ohio Ft, 77, 91 (1852).
Put this means that the body which possesses leglslatlve au-
thority cannot delegate that nower to some other bodv. It does
not mean that the manner of the enactment of a repeal must
exactly parallel the manner of the oricinal enactrent. It has
heen held that a city ordinance, adopted pursuant to an initiative
of the voters, can be repealed by later ordinances adonted hy
the city council. State, er rel, Singer v. Cartledge, 129 Ohio
§t, 279, 282-286 (1935}, ‘tate, ex rel, Flinn v. “right,

7 nthio °t. 333, 335-336 (1857}, and “tate v. Tinninger, 46 Ohio
at. 570, 574--575, both hold that a lavy, reguivring a two~-thirds
majorityv for enactment, can he repealed by a simple majority.
See two Oninions of ry nredecessors, cited at page 287 in the
Singer case, supra, Opinion "o. 19, Oninions of the Attorney
General for 1933, and Oninion lo. 593, "minions of the Attorney
General for 1723: cf. also Oninion "o. 5021, Oninions of the
Attorney feneral for 1942, I conclude, therefore, that the nro
cedure for a repeal need not necessarily re the same as that
required for the original enactment.

In view of the purpose of the statutes, and upon exarina-
tion of the alleqged defects of the repeal here, i.e., lack of
notice and hearings, T ar convinced that my conclusion is apnli-
cable in this case. T™he purnose of a public hearing is to pro-
vide an opportunity for interested persons to arpear and express
their views nro and con .egardinag pronosed legislative action.

A legislative body may take testimonv, but, in the absence of
statutory requirerment, it is not ohliged to “o so. Schladheck
v. Vinterfeld, 108 Ohio nop. 299, 306 (155R). Althoudqh there
is no evpress provision authorizinq the countv commissioners to
reneal the resolution enacting the tay, the nermissive nature
of the tax imnlies such authority, ana P,r, 305,35 speaks of a


http:impli.es

OAG 73-031 ATTORNEY GENERAL 2-120

repeal hv the commissioners as wre~emntina a vote on the tax
nursuant to a referendum netition filed under R,C. 305.31 ot seq.
There is, however, no mention at all of the neec for a nukrIic
hearing prior to repealing the resolution.

Furthermore, this was a resolution enacting a tax, and
thereby imposing a burden on the taxpayer. Tecause of this,
laws providing for the levy of a tax must be construed strictly
in favor of the taxmayer and against the taxing authority.

"eigs v, Porterfield, 27 Nhioc St. 2@ 117, 119 (1971); In re
Fstate of Lange, 164 Ohio St. 500 (1956): Mc'lally v. Ivatt, 146
thio <t, 443 51946). The concern of the General fsserblv to
protect the taxpayer against the unwanted and unneeded imposi-
tion of such hurdens is evident in its reauirement in ».C., 5739,021
that public hearings be held, and that notice be given of such
hearings, orior to the enactment of the resolution imposing

‘the tax. Uikewise, the legislature provided in 7?,C, 5739.021,
5739,022, and 305.31 for the right to a referendum or initiative
vote on such resolution, All of these provisions are ohviously
desimied to protect the taxpayer in the spirit of the ahove
cited cases on statutory construction.

llowever, vwhere such a resolution is to he repealed, the
question is not whether a tax hurden is to be imposed, hut
whether it is to be removed, The two situations are clearly
distinguishable, and the protections provided in the enactient
of the resolution do not necessarily annly to its repeal. To
say that the repeal is invalid unless the same procedure is
followed as in the enactment of the tax could result in the
repealing resolution being subject to a referendum vote, since
the procedure for enactment of the tax may include submission of
the resolution to the voters nursuant to R.C. 5739.021 or R.{.
305.31. FPut there is no mrovision for a right to a referendum
on such a resolution. It has been reneatedly held that the
right to a referendum or initiative must he specifically pro-
vided for, and, in the absence of such provision, there is no
right., State, ex rel. Pramblette v. Yordv, 24 Ohio St. 24 147
(1970); nNubyak v. Kovach, 164 Ohio St. 247 (1955); oOpinion Mo.
70-014, Orinions of the Attorney General for 1970. I must con-
clude, therefore, that the procedure adhered to in enacting the
tax under R.C., 5739.021 is not mandatory in repealing that tax.
Failure to hold public hearings prior to the passage of the re-
nealing resolution would not invalidate that resolution or the
rereal of the tax.

It has heen suggested that the case of Reiff v. Citvy Council
of Hamilton, thio, 32 Ohio App. 28 224 (1972), provides a basis
for requiring public hearings prior to the repeal of the reso-~
lution. If so read, the case would appear to be in conflict with
the Supreme Court opinions set out above. I think, however,
that it is distinguishable. The court of appeals, in holdina
that a city ordinance could not be repealed on a motion for re-
consideration, stated that, in the absence of legislative au-
thorization, the procedural requirerents for enactment of an
ordinance must also be followed to repeal the ordinance. The
court's concern was to prevent repeals of ordinances by sirmple
motions for reconsideration. ™o that end it relied on 56 Am.,
Jur. 2d 453, Section 411, as authority for the araurment that
"absent legislation to the contrary, a new ordinance is required
to expressly repeal an existing ordinance.” Here, however, the
county commissioners repealed the resolution enactinag the tax
by another resolution and not by a simple motion or reconsidera-
tion vote. There has been no sugagestion that the resolution was
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not recorded properly, or that other recuirements of R.C. Chapter
305, regarding proceedings of the hoard, were not cornlied with.
It would appear, therefore, that the Rieff case, supra, is not

in noint.

In specific answer to vour auestion it is my oninion, and
vou are so advised, that a hoard of county comrmissioners ray
repeal bv resolution a tax which was enacted nursuant to R.C,
5739.02)1. The failure to hold nuhlic hearings prior to the
repeal of the tax does not invalidate that repeal.





