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"and trust iuncls, whether owned or controlled by private or 

public persons or officers." 

lt is therciore my opinion, 111 specit·ic anS\\·er to your inquiry, that 

the effect of Section 1078-61, General Code, is not to enlarge and broaden 

the investment provisions of the nanking Act ;mel the Building and Loan 

Act, and that trust funds under the jurisdiction and control of a state 

bank, by virtue of being expressly mentioned in said section, may be so 

invested in bonds or othn obligations of a housing authority created under 

the present Ohio law. 

2489. 

J\espectiully, 
lli·:RBI·:J\'1' S. DL'FFY, 

/lttorne:,' Ce11eral. 

OHlO RETAIL SAU~S TAX - I~OOFI\'G CO\'TH.ACTOR -
-WHERE J-lE PUI\CI-IASES U:\TIT OIL 1\UR\'ER FR0:\1 
OHIO 1\'IA:\UFACTUl\ER A~D USES IT I:\T HIS BUSI­
:\TESS, SUCH U0J IT OIL BUR:\TER lS SUBJECT TO OI-l IO 
J\ETAIL SALES TAX-SECTION 5546-2, G. C. 

SVLLABUS: 
Whe11 "D," a11 Ohio roofillg contractor, purchases a unit oil bumcr 

from "M," an Ohio manufacturer, and "D" 1tscs sa·id unit oil burner i11 his 

business of installing and la:,,ing roofs for his customers, the purchase of 
such unit oil burner is subject to the Ohio Neta·il Sales Tax as provided by 

Section 5546-2 of the Ce~reral Code of Ohio, a11d is not e.rempt from such 

tax under the provisions of Section 5546-1 of the Ge11cral Code, or any 
other provisions of the Ohio Netail Sales Tax Act. 

CoLnJBL's, 0Hto, lVIay 19, 1938. 

Hox. HoBERT C. CARPE:\TER, Prosecuting //ttomey, Tiffin, Ohio. 
DEAR S1R: This \\'ill acknowledge receipt of your communication 

of recent elate, which reads as follows: 

"l would request your formal opinion upon the following 

set of facts: 
"D, an Ohio roofing contractor, purchases a unit oil 

burner from lVf, an Ohio manufacturer, said article to be used 
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by D solely and exclusively in his business of installing and 
laying roofs for his customers. 

''Is this transaction subject to the provisions of the re­
tail sales tax, or is it exempt under the provisions of Ohio 
Ceneral Code, Section 5546-1, defining 'sales at retail'?" 

Section 5546-1, Genera I Cock o i Ohio, as amended and effective J anu­
ary 1, 1937, provides in part as follows: 

" * * * 
" ·Sale' and 'selling' include all transactions whereby title 

or possession, or both, of tangible personal property, is or is 
to be transferred, or a license to use or consume tangible per­
sonal property is granted, for a consideration in any manner, 
whether absolutely or conditionally, whether for a price or 
rental, in money or by exchange or barter, and by any means 

whatsoever; * * * 
"'Retail sale' and 'sales at retail' include all sales except­

ing those in which the purpose oi the consumer is (a) to re­
sell the thing transferred in the form in which the same is, 
or is to be, received by him; or (b) to incorporate the thing 
transferred as a material or a part, into tangible personal 
property to be produced for sale by manufacturing, assembling, 
processing or refining, or to use or consume the thing trans­
fen·ed directly in the production of tangible personal property 
for sale by manufacturing, processing, refining, mining, pro­
duction of crude oil and natural gas, farming, horticulture, 
or floriculture, or directly in making retail sales or directTy 
in the rendition of a public utility service; * * *" 

The question to be decided is whether or not the unit oil burner 
purchased by the roofing contractor is used directly in the production 
of tangible personal property for sale, so that it would become exempt 
from the application of the Ohio Retail Sales Tax which is levied under 
the provisions of Section 5546-2 of the General Code of Ohio. In this 
connection it should be noted that Section 5546-2 of the General Code, 
levies an excise tax upon each retail sale made in this state of tangible 
personal property, on and a iter January 1, 1935, with certain excep­
tions and exemptions, as are set iorth under the provisions of Sections 
5546-1, and 5546-2 of the General Code of Ohio. 

The Ohio Retail Sales Tax is levied on a bracket plan, and the 
amount is so well knm1·n to the citizens of this state that I do not deem 
it necessary to repeat the provisions of Section 5546-2 of the General 
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Code, as to what they are. 
the last provision contained 
which provides as follo\\"s: 

1-1 owever, I do want to call attention to 
in Section 5546-2 of the General Code, 

"For the purpose of the proper administration of this 
Act, and to prevent evasion of the tax hereby levied, it shall 
be presumed that all sales made in this state arc subject to 
the tax hereby levied until the contrary is established." 

You state in your communication that the unit oil burner is used 
solely and exclusively by ·· ])" in his business of installing and laying 
roofs for his customers. I do not see \\·here, under this set of circum­
stances, "])" would be entitled to exemption from the application of the 
Ohio Retail Sales Tax. This unit oil burner is only an accessory used 
by "])" in furthering his ability to do a better job in the installing· and 
laying of roofs. The oil burner is not incorporated as a material or 
part in the completed roof, and is not used directly in the production ot 
tangible personal property for sale, because the roof. \\·hen completed, 
becomes a part of the real estate. 

Therefore, it is my opinion that \\·hen "])," an Ohio routing con­
tractor, purchases a unit oil burner from ":\]," an Ohio manufacturer, 
and "])" uses said unit oil bumer in his business oi installing and laying 
roofs for his customers. that the purchase of such unit oil burner is 
subject to the Ohio Retail Sales Tax as provided by Section 5546-2 of 
the General Code of Ohio. and is not exempt from such tax under the pro­
visions of Section 5546-1 of the General Code, or any other provisions 
in the Ohio Retail Sales Tax Art. 

Respectfully, 
HEJWERT S. Du'FY, 

/lttomcy General. 


