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other county in accordance with the provisions of section 24 (G. C. 6563-24)
hereof, or in case said joint board shall fail to agree upon any of said matters
provided in section 24 (G. C. 6563-24), it shall then be the duty of the secre-
tary of said joint board to notify the governor of that fact, and thereupon it
shall be the duty of the governor of the state of Ohio within thirty days to
appoint a board of arbitrators of three reputable and experienced civil engi-
neers, neither of whom shall be a resident of any county interested in the pro-
ceedings had under this act, nor employed at any time upon any public work
done under the direction of the commissioners of any such county.”

Section 6563-30 also provided:

“The compensation of each member of the board of abritrators shall be
ten dollars per day and his necessary expenses. Provided, however, such board
of arbitiators shall not be engaged in any one proceeding more than twenty
days. All other costs, fees and expenses incurred by reason of such arbitra-
tion shall be the same as is provided for similar service in proceedings to estab-
lish county ditches and shall, together with the expenses and fees of such arbi-
tration be paid as hereinafter provided.”

Section 7181, above quoted, specifically provides that when the county surveyor
performs services under the provisions of section 6442 to 6822 inclusive, G. C., he shall
charge and collect the fees theiein provided for, and shall pay all such allowances and
fees into the general fund of his county.

In view of the plain provisions of the statute, the conclusion must be that the
county surveyor in the case you present should account to his county for fees or allow-
ances in connection with services rendered under the provisions of section 6563-27 G. C.

An examination has been made of the opinions to which you refer, and it is be-
lieved that the holding herein is not in conflict with either of said opinions.

’ Respectfully,

Joan G. PricE,
Attorney-General.

1079.

JUVENILE COURT—WHERE MINOR UNDER AGE OF EIGHTEEN COM-
MITS ACT OF DELINQUINCY—MINOR NOT BROUGHT WITHIN
JURISDICTION OF COURT WHILE UNDER EIGHTEEN YEARS OF
AGE—COURT WITHOUT JURISDICTION—MINOR ADJUDGED DE.
LINQUENT WHILE UNDER AGE OF EIGHTEEN YEARS—CONFESSLES
COMMITTING ANOTHER ACT OF DELINQUINCY AFTER EIGHTEEN
YEARS OF AGE—WHEN COURT WITHOUT AUTHORITY IN SUCH
CASE—WHERE AFFIDAVIT FILED AND PROCESS SERVED BUT
CASE CONTINUED UNTIL AFTER MINOR ARRIVES AT AGE OF
EIGHTEEN YEARS—JURISDICTION NOT LOST.

1. Where a minor under the age of 18 years, to wit, of the age of 17 years, commils
an act of delinquincy, but said minor is not, while under 18 years of age, brought within
the juvenile couri’s jurisdiciion by the filing of an affidavit and the service of cilation or
warrant, said courr is thencejorth withoul jurisdiction lo permil the filing of an affidavit
against said minor and odjudge him a juvenile delinquent person.
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2. A minor under the age of 18 years, to wil, of the age of 17 years, commits an act of
delinquincy and-is duly adjudged a juvenile delinquent person and commiited, as a ward
of the court, to an instituiion, While in the instituiion said minor becomes 18 years of age.
He then confesses that he committed another act of delinquiricy while he was still”’ 17 years
of age. Held: That the juvenile court has no autherity to entertain a new affidavit against
said minor and to make a further order as to his custody.

3. A minor of the age of 17 years commits an act of delinguincy and in so doing s
induced and oided by an adult. Affidavits are filed against boih the minor and the adult.
Each is apprehended and brought inlo court, being served with proper process for ihat
purpose. By order of the court said cases are continued for a period of one month. In the
megntime said minor arrives at the age of 18 years. Held: That while this question is

not free frcm doubt, the liberdl construction required by section 1683 G. C. w0 be given the

uvenile ace suggests the destrability of applying the following as the proper administrative
ule, uniil court decision holds contra: That the juventle court does not lose its jurisdiction
ver said minor nor over the adull defendant, but may proceed to hear and determirle said
Cases, even vhough said minor is mot, at the time of said hearing and determination, under
the age of 18 years.

4. A minor is adjudged o juvenile delinqueni perison by the juvenile court and com-
mitted to an institution. While confined therein, said minor arrives ot the age of 18 years.
He then confesses to another act ¢f delinquincy committed before his 18(h birthday, impli-
cating an adult person who induced and aided him to commii the offense. Held: That the
Juvenile court is withouwt jurisdiction lo entertain & new offidavit charging delingquincy
against said minor, now 18 years of age, bul said court has jurisdiction to enlertain xn
'aﬁ‘idam't under section 1654 G. C. against the adul; atder and inducer and try seid adult
defendant thereon.

.,

r
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CorumBus, Onro, March 16, 1920.

Hon. Georce S. Abpams, Judge of Juvenile Court, Cleveland, Ohio.

Dear Sig:—Acknowledgment is made of your letter asking my opinion upon
certain quesiions relative to the jurisdiction of juvenile courts.

(1) Your first question reads as follows:

“A minor under the age of eighteen years, to-wit, of the age of seventeen
years, commits an act of delinquincy. Before the minor is apprehended he
reaches the age of ecighteen years. Can the juvenile court then assume juyis-
diction, permit.the filing of an affidavit against him, hear the case against
said minor and pass judgment on him?”

The following provisions of the juvenile act are pertinent here
Section 1642 G. C.:

“Such courts * * * ghall have jurisdiction over and with respect
to deli~quent, reglected and dependent minors under the age of eighteen
years, not inmaies of a state instituiion, or any institution incorporated
under the laws of the state for the care and correction of delinquent,
naglected and dependent children, and their parents, guardians, or any
person, persons, corporation or agent of a corporation, responsible for, or
guilty of causing, encouraging, aiding, abetting or contributing toward the
delinquency, naglect or dependency of such minor, and such courts shall have
jurisdiction to hear and determine any charge or prosecution sgainst any per-
son, persons, corporations or their agents, for the commission of eny misde-
meanor involving the care, protectlon education or comfort of any such minor
under the age of eighteen ycars.”

Sec. 1643 G. C. (108 O. L. 260):



298 OPINIONS

“When a child under the age of eighteen years comes into the custody
of the court, such child shall continue for all necessaty purposes of discipline
and protection, a ward of the court, until he or she attain the age of twenty-
once yeass. The power of the court over such child shall continue until the
child atteins such age. Pirovided; in case such ehild is committed to the perma-
nent core and gusrdiaiship of the Ohio board of administration, or the board
of state charities, or of an institution or association, ceriified by the board of
state charitics, with permission and power to place such child in & foster home,
with the probability of adoption, such jurisdiction shall cease at the time of
commiiment. * * *7

Section 1644 G. C.:

“DELINQUENT CHILD DEFINED. For the purposes of this chap-
ter, the worda, ‘Delinquens child’ includes any child under eighteen years of age
who violates & la'w of this state. * * %7

Saction 1647 G. C.:

“Any person having knowledge of a minor under the age of cighteen
years who appears to be either a delinquent, neglected or dependent child,
may file with suich juvenile court & complaint, sworn to, which may be upon
information and belief, and for that purpose such complaint shall be sufficiently
definite by using the word delinquent, or dependent, as the facts may be.”

Section 1648 G. C.:

“CITATION, WARRANT, CONTEMPT. Upon filing of the com.
plaint, a citation shall issue, requiring such minor to appear, and the parents
or guardian or other person, if any, having custody or control of the child or
with whom it may be, to appear with the minor &t a time and place to be
stated in the citation; or the judge may in the first instance, issue a warrant
for the arrest of such minor * * *”

Referring to several of the sectfions just cited, this department in Opinion No’
“ 154 addressed to Hon. Charles G. White, Batdvia, Ohio, under date of March 31’
119, said:

“Upon the pagsage of the juvenile act, of which the above quoted sec-
tions are a part, the courts of Ohio were quick to declare that delinquency
as defined in that act was not in the nature of a crime; that the act itself, so
far as the minor child was concerned, was neither a criminal nor penal one,
but reformatory or corrective} and that while the commission of 2 erime may
set the machinery of the juvenile court in motion, the minor proceeded ugainst
is not tried by the court as for erimes, but for incorrigibility.”

In the opinion referred to it was also said that:

“What section 1642 G. C., above quoted, gives the juvenile court juris-
diction over, is not offenses committed by juveniles, but jurisdiction ‘over and
. with respect to delinquent, n:glected and dependent minors.” The order made
by +the juvenile court under section 1652 G. C. is not a finding of guilt, but .
rather a determination of status. That is, the minor chi'd is found to be in a
cestain condition which section 1644 G. C. describes as ‘delinquency,” and
the effect of the court’s order is to make said minor a waed of the court for
all necessary purposes of discipline and protection. Sez section 1613 G. C.”
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In my opinion it would not be possible to answer yow first question affirmatively,
without doing violence to both the letter and spirit ot the juvenile act. Such an
answer could rest upon no other theory than that the juvenile court’s jurisdiction
related to offenses; that whenever it could be shown the minor was under eighteen
years of age at the time the offense was committed, the jurisdiction of the juvenile
court could be asserted over the minor, even though the minor’s age, at the time such
jurisdiction attached, was not under eighteen years. That such a theory is an in-
correct one, has already been asserted by the excerpts from the former opinion above
refered to.

Furthermore, an affirmative answer to your question woid occasion much prae-
tical inconvenience in administering the juvenile act. For instance, how could a person
truthfully swear to the complaint provided for by section 1647 G. C., to the effect
that he had “know'edge of a minor under the age of eighteen years who appears to be
a delinquent,” when the fact was that the affiant knew that such minor at said time
was not under the age of eighteen yea:s, but over that age?

Under one circumstance only, does there appear to be any authority in the ju-
venile court to exercise jurisdiction over a minor who is not under the age of eighteen
years. This circumstance is set forth in section 1643 G. C., above quoted, and relates
to the continuing juristliction of the court. As the section points out, the jurisdiction
originally attaches in respect of a ‘“child under the age of eighteen years” who has
come into the custody of the court under the provisions of the juvenile act. The
power of the court “over such child” then continues until he or she attains the age of
twenty-one years.

In the case with which we are now dealing, it appears that no step has been take
by the juvenile court to exert its jurisdiction over the child until said child is no longer
under the age of eighteen years. It must therfore be concluded that in such case the
Juvenile court is without jurisdiction to entertain an affidavit against the chiid, and
can not adjudicate the question of such child’s delinquency. That is to say, your
first question is answeied in the negative.

(2) Your second question reads thus:

“A minor under the age of eighteen years, to wit, of the age of seventeen
years, commits an act of delinquency. This minor is brought before the
court and is adjudged a delI'nquent, made a ward of the court, and committed
to an institution. While in the institution said minor becomes eithteen years
of age and he then confesses to committing an act of deleinquency made by
him while still seventeen years of age. Can this court entertain a new affidavit
against him and make a further order as to said minor? (Having in mind
section 1643 of the General Code of Ohio.)”

There are severa! things to be considered in respect of this question; first, the
significance of the fact that the minor against whom any new affidavit is filed is, at
the time of such filing, an inmate of an institution. Section 1642 G. C., it will be
noticed, says that the courts therein named shall have jurisdiction—

“over and with respect to * * * minors * * * not inmates of a

state institution, or any institution incorporated under the Jaws of the state for

the cate and correction of delinquent, neglected and dependent children

* * * 1
So that if your query, in using the word “institution,” means an ingtitution of the
kind mentioned by the foregoing provision of section 1642 G. C., your question
would require a negative answer for that reason.

It may be claimed, however, and we suppose this is the real point of the question,
that while as a general rule an affidavit charging delinquency under the juvenile act
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can not-be filed against any but minors under the age of eighteen years, yet the:e is
this exception to the rule: That where such minor has once been declared a delin-
quent and has been placed uner the continuing jurisdiction of the juvenile court,
that jurisdiction is broad enough to allow the court to entertain new affidavits against
the minor at any time prior to the time said minor becomes twenty-one years of age.
That your question is suggested by such a theory appears from your reference to sec-
tion 1643 G. C., which, as we have seen, is the section authorizing the continuing
jurisdiction of the juvenile court.

In my opinion, section 1643 G. C. i§ not open to the construction just suggested.
The purpose of that section was to cause the minor to retam, past the ordinary juve-
nile age, the status which had been theretofore given him’ “for necessary purposes of
discipline and protection.” As said above, the juvenile proceeding is not a criminal
one. There is no intention to punish the minor, but orﬂy to provide “proper guardian-
ship’ for the child. Section 1683 G. C.

Another thing to be considered in respect of this question is the anomaly which
would be occasioned by a proceeding to declare a delinquent, one who already posseskes
that status by an adjudication of the juvenile court.

(3) Your third question is this:

“A minor of the age of seventeen years commits an act of delinquency

and he is ‘induced and aided’ by an adult. Affidavits are filed and the minor

is apprehended and the defendent is arrested. The defendant asks for a con-

tinuance of his case, to which he is entitled, and said case is continued, say,

for one month. In the meantime the minor arrives at the age of eighteen

years. Does the court lose its jurisdiction over the minor and the defendant,

or either of them, or can it proceed to hear the case when the continuance asked

. for expires? ”’

There are really two parts to thls question: (a) As to the jurisdiction of the-
court over the minor; and (b) As to the jurisdiction of the court over the inducer and
aider, who is an adult. It will be found convenient to consider these two situations
separately.

(a) As to the jurisdiction of the court over the minor:

“When a child under the age of eighteen years comes into the custody
of the court,” says section 1643 G. C., “such child shall continue for all neces-
sary purposes of discipline and protection a ward of the court, until he or she
atfain the age of twenty-one years. * * *”

From your statement of facts it would seem that the minor referred to has, while under
the age of eighteen years, come into the custody of the court, for it is stated that while
the minor is yet seventeen years of age an affidavit is filed and said minor apprehended,
that is, brought within the jurisdiction of the court by one of the ways provided by
section 1648 G. C., to-wit, by service of citation or by service of warrant. That juris:
diction acquired while the minor was under the age of eighteen years would, by reason
of the provisions of section 1643 G. C., continue for all necessary purposes of dis-
cipline and protection until said minor attained the age of twenty-one years; unless,
of course, the court did not make any adjudication of delinquency. In the latter case,
the court’s jurisdiction would terminate at the moment the court found that said minor
was not a delinquent .child.

The conclusion is therefore reached that where an affidavit charging delinquency
is filed in juvenile court against a minor, and service of a citation or warrant is duly
had on said minor while he or she is yet under the age of eighteen years, the fact thate
during the period of a continuance ordered by the court, and before the court makes
an adjudication of delinquency, said minor becomes eighteen years of age and past,
does not take away the court’s jurisdiction to proceed against said minor as a juvenile
dehnquent persan. :

Tt is realized that the question just considered is not free from doubt. However
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in the absence of any court decision contra, we feel that the rule just announced i8
a proper administrative rule to be followed, the same being consistent with the liberal
construction which section 1683 G. C. requires to be given the juvenile act. =~

(b) It now remains for us to consider whether, under the facts of your third
questiony the juvenile court loses its jurisdiction over the adult person charged with
inddcing and aiding the delinquency of said minor.

"Section 1654 G. C., upon whose provisions the affidavit against the aider and in-
ducer is based, says: '

Whoever abuses a child or aids, abets, induces, causes, encourages or
contributes toward the dependency, neglect or delinquency, as herein defined,
of a minor under the age of eighfeen years, or acts in a way tending to cause
delinquency in such minor, shall be fined not less than ten dollars, nor more
than one thousand dollars or imprisoned not less than ten days nor more than
one year, or both. Each day of such contiibution to such dependency,
neglect or delinquency, shall be deemed a separate offense. If in his judgment
it is for the best interest of a delinquent minor, under the age of eighteen years,
the judge may impose a fine upon such delinquent not exceeding ten dollars,
and he may order such person to stand committed urntil fine and costs are
paid.”

It will be observed that said section defines a crime, to wit, a misdemeanor. State vs.
Rose, 89 O. S. 383. So that, as regards the aider and inducer, the proceedings of the
juvenile court are not reformatory or coriective, but criminal. State vs. Dunn, 53 Ore.
304. The problem is to be solved, therefore, by reference to the rules of criminal pro-
cedure.

If the defendent were being tried upon an indictment charging rape of a femalo
person under the age of sixteen years, with her consent (Sec. 12414 G. C.), the inquiry
upon the subject of the female person’s age would be, not how old she was at the time
of the trial, but how old she was at the time of the commission of the offense charged.
The state would be required to allege in the indictment and prove at the trial that at
at the time the offense was committed the female person was under the age of sixteen
years. It would be no offense for the defendant to show that at the time of the frial
such female was not under sixteen years of age. In other words, under the law of
crimes, where age is one of the ingredienis of an offense, it is age as of the time when
that offense was committed.

When, therefore, section 1654 G. C. speaks of the 2busing, or of aiding or con-
tributing towaid delinquency of a minor under the age of eighieen years, what is meant
is the minor’s age at the time of the alleged abuse or the contribution towaid delin-
q uency.

In Willison vs. State, 3 O. A. R. 244, decided June 9, 1914, the syllabus says:

‘In a prosecution for contiibuting to the delinquency of a minor, the
affidavit, in order to charge a crime, must allege that the minor is under eighteen
years qf age and is a delinquent within the meaning of the statute, and that
the defendant is guilty of contribu.ing to such delinquency.”

At p. 245 of the opinion the court says:

“Section 1644, General Code, as found in 103 Ohio Laws, at page 869,
defines the words ‘delinquent child’ and specifies the acts that constitute
any minor under the age of eightetn years a delinquent. There are a number of
specifications in this section, which, when applied to such minor, consti-
tute him a delinquent within the meaning of the statute.
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The affidavit, in order to sct out a crime, should not only charge that
the party against whom the affidavit is filed was violating some one of the
criminal sta tutes of the stote in contributing to such delinquency, but it should
charge also that such child was delinquent and specify the patticulars in which
such d:linquency exists.”

In the light of the above quotations, it appears the statement in said syllab.us,
that the miror must be a dalinquent, does not mean the minor must have been ad-
Judged a delinquent by the juvenile court. If that were true, all prosecutions against
p:rsons for contributing to the delinquency of a minor would have to be held in abey-
ance until the juvenile court had, in a separate proceeding, first determined szid minor
to be a delinquent. Such a construction would greatly impair the workability of
the juvenile law and is one which has never been judicially sanctioned, so far as I am
informed.

You are therfore advised that where an affidavit is filed in juvenile court, charg-
ing an adult perscn with inducing and aiding the delinquency of a minor under the age of
eighteen years, contrary to section 1654 G. C., and said minor, before said case is tried
and while the same is pending under an order of continuance granted by the court,
arrives at the age of eighteen years, said court does not, by reason of that fact, lose
its jurisdiclion over the adult defendant

(4) Your fourth question reads thus: .

““A minor having been made a ward of this court, and while confined in

an institution arrives at the age of eighteen years. He then confessgs to

ancther act of delinquency committed before his eighieenth birthday, im-

plicating an adult person who ‘induced and aided’ him to commit the offense.

Can this court enteriain a new affidavit ageinst said ward, now eighteen

years of age, and cause the filing of an affidavit against the adult who aided

and induced’ and try said adult for contributing to said minor’s delinquency?”

Inasmuch as you say that the minor confesses to “another” act of delinquency
it is assumed that in the situation which you have in mind the minor has been ad
judged a dcl’inquent and committed as such. The situation then is, in so far as the
minor is concerned, the same as the situation put by your second question. I sghall
not repeat what was said there, but will simply advise thot under the facts of your
fourth question the juvenile court is without authority to entertain a new affidavit
against said minor, now eighteen years of age.

The other element of your question has to do with an adult person who induces
.and aids a minor to commit an offense; that is, to become a delinquent, d¢ a time when
said minor is under the age of eighteen yea.rs but whose contribution toward such
delinquency is not discovered until said min'or is no longer under eighteen years of age.
This same situation was passed upon in connection with your third question, with
this difference: Under your third qugstion the iact was that the minor was under
the age of eighteen years st the time the affidavit charging contribution to delinquency
was filed against the adult; whereas, we are ndw dealing with a case wherc the minor
is assumed to be over the age of eighteen years &t the time of the filing of the affidavit
against the adult. .

This difference in fact is not material here, however. In prosecutions for con-
tributing to a minor’s delinquency, the important inquiry is not, hcw old was the
minor when the affidavit was filed, but how old was the minor at the time when it
is charged he or she was delinquent.

In other words, it is considered that an answer has already been given herein
(namely in connection with your thivd question) to that part of your fourth question
which deals with the adult “aider and inducer.”
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Specifically answering your fourth question, you are advised that in the case
stated the juvenile court has authority to entertain an affidavit ageinst the adult who
“‘aided and induced” srid minor to become delinquent and may try said adult for
contributing to sald minor’s delinquency.

Respectfully,
Joun G. PricE,
Attorney General.

1080.

APPROVAL, FINAL RESOLUTION FOR ROAD IMPROVEMENT IN CLER-
MONT COUNTY, OHIO.

CorumBus, Onro, Mareh 16, 1920.

Hon. A. R. TaYLoR, State Highway Commisstoner, Columbus, Ohio.

1081.

DISAPPROVAL, REFUNDING BONDS, TRUMBULL COUNTY, OHIO, IN
AMOUNT OF $64,000.

CorumBus, Orio, March 16, 1920.
Industrial Commission of Ohio, Columbus, Ohio.

Re refunding bonds of Trumbull county ,in the amount of $64,000, being 12
bonds of 81500 each and 46 bonds of $1000 each.

GENTLEMEN:—I have examined the t/ranscript of the procedings of the county
commissioners and other officers of Trumbull county relative to the above bond issue
and decline to approve of the validity of said bonds for the following reasons:

House Bill No. 460, passed May 6, 1919, 108 O. L., 380, under duthority of which
the bonds in question afe issued, confers upon county commissioners the authority to
refund bonds heretofore issued by road districts in the following language:

‘“k * * Whenever the same may become necessary the county com-
. missioners may refund such honds in the manner provided by law for refund-
other bonds of the county.”

Sections 5656, 5658 and 5659 G. C. contain the grant of power and prescribe the
necessary proceedings for refunding “other county bonds.” Sections 5656 and 5658
are as follows:

“Sec. 5656. The trustees of a township, the board of education of a
school district and the commissioners of a county, for the purpose of extend-
ing the time of payment of any indebtedness, which from its limits of taxation
such township, district or county is unable to pay at maturity, may borrow
money or issue the bonds thereof, so as to change, but not increase the in-



