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OPINION NO. 73-088

Syliabus:

The furnishing of a reference text on chio school
lav to the citv solicitor‘'s office by the hoard of
education of a citv school district which encornasses
an area greater than the city itself, for use in dealinc
vith lecal questions related to the roard of education,
ig not ‘cormensation’ for nurnoses of N.7T, 3313,35,
ané® is impliedly authorized by that “ection.

To: Joseph T. Ferguson, Auditor of State, Columbus, Ohio
By: Williom J. Brown, Attorney General, August 31, 1973

I have hefore re vour request for my opinion vhich mav
be stated as follows:

Is a city school district hoard of educa-
tion, vhose district encompasses an area areater
than the city itself, authorized to purchasc a
legal reference text for the use of the citv soli-
citor when ealinc with legal questions relates to
the hoard of education?

I wvnderstand that the te:rt in question is one on 2hio school lav,

"nder ™., 3313.35 the city solicitor is desiaqnated the lecal
counsel for citv school districts within the state. That “ection
states in nart that:

* * *Tn city school Aistricts, the city
solicitor shall e the lecgal adviser and at-
torney for the bhoard thereof, and shall rer-
form the sare services for such board as re-
cuired of the nrosecutinc attornev for other
hoards of the county. “uch duties shall de-
volve unon anv official servinc in a capacitv
similar to that of rrosecutina attornev or
city solicitor for the territorv vtherein a
school district is situated recardless of bhis
official Adesicnation. Tn a district which bhe-
cores a city school Aistrict rursuant to sec-
tion 3311.10 of the Revised Mode, the legsl
adviser shall he the solicitor of the laraest
of the murnicinal corrorations all or a nart
of vhich is include® within the school dis-
trict houndaries. ‘o compensation in addition
to such officer's reaqular salarv shall be al-
love¢ for such services.

In Ctminion o, 3644, Sninions of the “ttorney feneral for
1054, ~v predecessor construed 7,C, 3313,235, whick has not heen
arended in any wav vhich would affect his conclusions., ™he syllahus
of that "rinion reads as follows-

1. The provisions of fection 3313.35, Ne-
vised Mocde, requiring the city solicitor of a
citv which is nartlv or vholly within the hound-
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aries of a city school district, to act as lecal
adviser an< attornev for the hoard of education
of such district, is apnlicable to all cities
vhich have not frared or adopted a charter nur-
suant to the nrovisions of Section 7, of “rticle
YWVIII, of the Constitution.

2, In case a city has adornted a charter nur-
suant to Section 7 of “rticle VVIII of the "or-
stitution, which does not either directlv or in-
Airectly irmose on its lecal officer the Antv to
act as the legal adviser an” attornev of the hoard
of education, “ection 3313.35, Tevised "nde, will
not orerate to irrose such duty. Orinion ‘o, 2479,
Oninions of the “ttornev Ceneral for 1034, vace 4°5,
approved and followed,

3, ™ ho»rd of education of a citv school 2is-
trict rayv lawfully ernlov, and pav fror the funds
of the school hoard, legal counsel to assist or
surplerent the services orovided to the school Adis-
trict by the city solicitor. COCninion “o. 1292, "nin-
ions of the Attorney fGeneral for 1933, nage 1257,
anproved and fnlloved.

Relying on the case of "nepner v. French, 125 Ohio St, F1R
(1932), rmy predecessor noted at 141 that a hoar” of efucation,
other than that of a city school district, is anthorized to e~ -
ploy counsel other than the prosecuting attorney, if it so de-
sires. e then annroved the ruling of Aminion *'n. 1392, Mnin-
ions of the Pttornev General for 1933, which extende” the Cunrere
Court's holding to the case of a citv roard of e ucatior and city
solicitor. The reason for this ertension is that ©.7. 3312,35
provides “that the city solicitor should nerforr the same services
for a hoard in a city school district as recuirer of the nrosecutinc
attorney for other bhoards of the county.  Onininn “'o. 3644, sunra,
at 141,

‘W nreriecessor also ruestioned the constitutionalitv of ».r,
3313.3%5, insofar as it reaquires a city solicitor to nrovide lecal
service without cormensation to a city school district, vhose ter
ritorv ray he far laraer than the city itself. ‘e note” at 117 that,
in the case hefore him, 50% of the ronulation and ?0° of the tav
dunlicate of the city school district lay outsicde the bouncaries of
the city vhose solicitor was required by »,r, 32172,35 to nrovide
lecal service. WYe cited the case of "oard of "Ancation v. ~olurbus,
11% Mio St. 295 (1928), which held unconstitutional *.~. 3863, thic-
nroviced that, "°nlo charee shall be rade by a city or village or hv
the waternvorks departrment thereof for supplying tater for * * *the
use of the public school huildings in such city or villace. The
statute vvas held ¢o violate Article !WVIII, “ectinn 4, ~“io "on-
stitution (runicival hore rule nrovision), inter alia., °'v nredecessor
stated at 138 as follows- - T

‘Thile the ahove holdinc micht cast sore

Couhbt on the constitutionality of the statute

here under consideration, it, of course, would

e bevond@ rv nower as an executive officer, to

~ake such a declaration. This could be done onlv

hv the judiciary.
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Yonr emestion presents an issue which the fact situation
of ™minion ~o. 3644, surra, Ai? not: the possibilitv that the
nronosed action nayv e nrohihited by the last sentence of .C.
3313.35, vhich states that, °nlo cornensation in acdition to
such officer's regqgular salarv shall be allowre? for such services.
Thns, if the nronose” action is corrensation’, it cannot he au-
thorized by the statute.

I understan? from your cuestion that ormers™in of the oo"s
will not be transferred to the current citv solicitor, hut :ather
that the books will be nlaced in the office of the city solicitor,
for the use of vhoever occupies that office, in researching the
hoard of education's lecal rrohlems. Therefore, the issue ray he
resolved on the hasis of Oninion ~"o. 1997, “ninions of the Attorney
Gencral for 1933, vhose syllabus acdvises as follors:

1. The cormensation of rerhkers of the
neneral “ssermbly can not lawfullv he chanagec
durinc their term of office.

2. lembers of the General Rssembly may
not lawfullv be grante? alloxances or ner-
cuisites irn addition to their fixed cormens»-
tion.

3. The payment of nersonal ermenses of mer-
bers of the feaneral *gserbly incurre? for hoarq”
or lodging, while attencing the recular or srecial
sessions of that hody rav not lawfully be raicd fror
an aprnronriration ~ade for the nurrose of reetina
the necessarv cost of conductinc the bhusiness of
the two houses of the fGeneral *=serhlv, such as clerk
hire, stationerv, office sumnlies, nrintinc and the
like,

"'v predecessor stated at 1905 as follows

* + *T cannot subscribe to the view that the
rnersonal e:penses of rerbers of the lecislature,
incurre? for boar” and lodging wthile attendino ses-
sions of the leaislature, ray be classed as nroner
exnenses of the General Aeserbly itself, on a naritv
+1ith the furnishing of heat, licht, desks, stationerv
and other conveniences and necessities intende¢ for
the more nrormmt an? efficient Aischarge of its duties.
In v opinion, such expenditures are nurelv nersonal

ynenses of the indivi?ual merbers.

~his lancuage, read in conjunction with the thirAd branch

of the svllabus, reveals a Adistinction between nersonal evnenses
of rublic officers an” evnenses of conducting their official busi-
ness, T~xnendituvres of nuhlic funds for the forrer, stated the 7t-
tornav General at 1904-1°05, would he either additional cormensa-
tion or an allorance or nerruisite , toth of tvhich are nrohibited
hv rticle TI, “cection 31, "hio Constitution. ovever, evrenii-
tures for the nurrose of conducting official business are, hy ir-
nlication, neither.

Tn drawing this distinction, rmv nredecessor was followino a
general rule, which is stated in A3 2+, Jur, 24 o7, onhlic Nfficers
and¢ "mrlovees, Section 377, as folles's
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The courts have made a Fistinction bhetveen
official e:menses and nersonal exrenses and con-
cur that the lerislature has the mower to aopnro-
npriate nutlic funds for the official exmenses of
all denartrents of the state covernment., The con-
flict is on the onesticn whether the legislsture
“as the pover to allo'r personal evmenses where the
constitution contains a nrovision fiving or liriting
the salarv or cormensation of a nuhlic officer.

“here can he little doubt that the furnishinc of a legal ref
erence text is an official exmense rather than a personal exnense
such as roorm and board. ~onsecuently, it is not ' cormensation ,
orohibited by ™., 3313,15,

"ith that point resolved, T can annlv the ruvlinc of ™irion
lo. 3644, gupra, to the instant fact situation. ~hat "minion
ruleé that a boar® of eaducation of a citv school Adistrict ray
lawfully ernloy, and pay from the funds of the school board, leqal
counsel to assist or supnlerent the services provided to the school
district by the city solicitor” (branch 3 of the svllabus). "o
doubt the commensation of such additional counsel could cover the
necessary exrenses of rrovi”ina such lecal services. Therefore,
the hoard vould he authorized to furnish such counsel with the use
of a leaal reference tevt to he used in answerinc leaal cuestions
concerning the hoard, or to include in his cormersation an arount
to cover his e:menses in odtaining the use of such tevt, nrovided that
the tert was necessary for such nurnose.

Can it he, then, that a hoard of ecucation has authority to fur-
nish the use of such a text to the additional counsel, hut not to the
city solicitor, who has the nrimarv futv to nrovide legal services to
the board, and whor the hoar? mav not cormensate for such service?
Such a construction rould he as ahsurd as anv it would be nossitle to
irvose upon a statute, in tems of its nractical consecuences. “uch
a construction should, of course, he avoided. €“ee P,n, 1.4% (E) an?
1.47 ().

Therefore, under the ruling of "minion "o, 3544, supra, I nust
advise that the board of education has authoritv for the nronosed
action. It ray be aramed that the board has no eypress statutory
authority, wnsder the second branch of the svllalvs of “tate, ev rel.
Clarke v. Zook, 103 Jhio St. 465 (1921), which reads as follows:

Poards of education and other similar
governrental bodies are lirited in the ever-
cise of their powers to such as are clearly
and distinctly granted. * * *

"owever, such vowers mav he granted either exvresslv or hv neces-
sary irplication of the evnress novers. “tate, o+ rel, v. Pierce,
96 "hio ~t. 44, 47 (1716). T have concluded that the hoard of
ecducation's exnress authority to rely uron the lecal services of
the city solicitor, together with its authoritv to hire and cormen-
sate additional counsel, imnlies the authority to furnish hir with
whatever raterials he needs to rmerforr such services nromerly and
efficientlv,
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A general rule of statutorv construction states that qrants of
authority to esmend nuhlic funds must be construes strictly, “tate,
ex rel, Pierce, sunra, at 47, Towever, Y a~ constraine” to avo
an evtrerely strict construction in this case hecause of my precde-
cessor's douhts about the constitutionality of ™.n. 3313.35. Min-
ion ‘o, 3644, supra. 'hile he also noted that onlv the judiciary
can declare a statute unconstitutional, it is my richt and duty to
censtrue a statute, vhen oossible, to corply with the constitutions
of the state and the United “tates. ©ee ".C. 1.47 (A), and Oninion
“o. 70-911, "minions of the “ttorney General for 1970. Therefore,
a construction which relieves a municinal treasurv of sore of its
arquablv unconstitutional burden of nroviding free lecal service to
a citv school district hoar® of education should re favored,

In specific answer to your question, it is rv oninion
and you are so advised, that the furnishing of a reference
text on Chio school law to the city solicitor's office hv the
board of education of a citv school district vhich encormasses
an area dareater than the city itself, for use in Fealina with
legal cuestions related to the hoard of education, is not
“cormensation’ for nurvoses of N.C. 3313.35, and is irnliedly
suthorize® hv that “ection,





