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Puwer of County Commissioners to Levy Taxes For School
Purposes.

POWER OF COUNTY COMMISSIONERS TO LEVY
TAXES FOR SCHOOL PURPOSES.

The State of Ohio,
Office of the Attorney General,
Columbus, January 12, 1874.

Hon. F. W. Harvey, Commissioner of Schools:

Sir:—In reply to your verbal inquiry of a few days
since, I have to say:

When, under the -fifty-ninth section of the school act.
of 1873, upon proper complaint, the county commissioners
take the action desired of them, that action 1s in all respects
to be considered and-treated as the action of the school
hoard, and the power of the commissioners absolutely ceases
until a new cause for complaint arises and complaint is
. made. The power of the board of education still remains
as complete over the district as before such action was taken
by the board of commissioners, and is in no case interfered
with, only in the respect in which such action has been liad. -

It results, without a shadow of doubt, that when the
commissioners Have, upon proper evidence, made a levy
for the purpose of bhuilding a schoolhouse in a sub-district,
the board of education of the district in which such sub-
district is, has plenary still to rearrange the sub-districts, and
even destroy any one by incorporating its territory with
others and, in such case, the fund raised by the levy made
by the commissioners is subject absolutely to the order and
control of the board of education of the township in which
the levy was made.

Very respectfully,
F. B. POND,
Attorney General.
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A Claim Cannot Be Paid to @ Widow Unless She is the
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A CLAIM CANNOT BE PAID TO A WIDOW UN-
LESS SHE IS THE LEGAL REPRESENTATIVE
OIF HER DECEASED HUSBAND.

The State of Ohio,
Office of the Attorney General,
Columbus, January 13, 1874.

Hon. James Williaoms, Auditor of State:

Dear Sir:—Yours of the r4th instant, enclosing a let-
ter to you of George W. Gist, Esq. (lierewith returned),
and submitting the inguiry whether vou would be author-
ized to pay the widow of one James Rousch, deceased, the
amount of a “Morgan Raid Claim” of $70, the same hav-
ing been duly allowed and appropriation therefor made
since his deccase, there being no administrator of his estate,
etc., 1s received. )

In answer I have to say, that, in my opinion, you
would not be authorized to pay the claim to such widow. It
does not alter the law of the matter that Rousch died in-
solvent. Payment ¢an only be macle to his legal representa-
tive, and that the widow is not.

In view of the peculiar circumstances of this case it
might be that the General Assembly would, by joint resolu-
tion, authorize payment to be macde her, were the matter
brought to its attention by her friends.

Very respectfully,
JOHN LITTLE,
Attorney General.
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r-';m'ﬁgagc's, Etc., Relating to Ohio Life Ins. Co., of Cleve-
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MORTGAGES, ETC., RELATING TO OHIO LIFE
INS. CO.,, OF CLEVELAND, OHIO—THE KIND
OF A-SEAL THAT SHOULD BE AFFIXED TO
CERTAIN INSTRUMENTS.

The State of Ohic
Office of the Attorney General,
Columbus, January 15, 1874.

Hon. W. F. Church, Superintendent of Insurance:

Dear Sir:—I have examined the abstracts of titles,
mortgages, etc., pertaining to the Ohio Life Insurance Com-
pany, of Cleveland, Ohio, submitted to me by you for in-
spection and examination, and have to say in relation there-
to: _ ) '

That, while some of the abstracts are not as full as might
be and are not therefore, altogether satisfactory, yet taking
into consideration the documents accompanying them, I am
satisfied that the lands mortgaged are “unincumbered”
within the meaning of the law. The mortgages appear to
" have been executed in due form of law with possibly one
exception, comnon to all of them but one, and that relates
ta the sealing thereof by the grantees. .

The locus sigillum (L. S.) printed upon the instrument.
is the only “seal” used. I am not prepared to say that such a
scal would be held insufficient, although our statute would .
scem, by implication. to exclude the idea of its sufficiency.
It provides that where a seal is required to be affixed to an
instrument “and the seal so required is not specific’” (and it
is not in relation to deeds) “a seal either of wax, wafer, or
of ink commonly called a scroll seal, shall be alike valid and
deemed sufficient” (S. & C. 1385). The seal here used
does not fall within the description of any named in the
statute, nor is it a good common law seal. The words of
which the “L.. 8.7 are the initials, mean iiterzﬂly the place
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Official Duty of Prosecuting Attorneys to Prosecute For-
feited Rccognizances.

of the seal. The letters would seem to indicate where the
seal should be placed, rather than to stand for the seal itself.

Under the peculiar wording of the statute of Wisconsin
which validates any “device” used for a seal the “L. S.”
was held to be a sufficient seal.

As before stated, I should not care to say that the device
used would be held bad, still I am not satisfied of its suffici-
ency. The scrolls might yet be affixed by the mortgagors
and the record made to show them. This done, I should re:
.gard them executed in due form.

Very respectfully,
JOHN LITTLE,

Attorney General.

OFFICIAL DUTY OF PROSECUTING ATTORNEYS
TO PROSECUTE FORFEITED RECOGNIZANCES.

The State of Ohio,
"Office of the Attorney General,
Columbus, fanuary 16, 1874.

Stir:—In your letter of January 6, 1874, you state that
vour county commissioners before the commencement of
your term of office. entered an order upon their journal re-
quiring vour predeccss’or, as prosecuting attorney, to pro-
ceed and collect the amount of certain forfeited recogniz-
ances and pay the money into the treasury after deducting
his commissions, etc., that your predecessor not having col-
lected the recognizances during his term, now claims the
right to prosecute the case to final judgment, etc., under the
said order of the commissioners; and ask my opinion of his
right to so prosecute the cases, and retain the commissions
on sums collected. ;

The statute niakes it the duty of the prosecuting attorney
of each county in such cases to prosecute the recognizances
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Power of County Comimissioners in Levving Taxes for
Building Purposes. '

for the recovéry of the penalty thereof. (See Sec. 63,
Criminal Code). An order of the ¢ounty conumissioners to
the same effect imposes no additional obligation, nor does
it confer any rights in that behalf not conferred by law.
Such an order is simply ultra wires and without effect. The
remaining question then is: Does the statute confer such
right upon your predecessor? I think not. To prosecute
cases of this kind is an official duty of the prosecuting attor-
ney, and as to each incumbent of the office, ends with his
term. He cannot be continued beyond his term for the dis-
charge of this, any more than for the discharge of any other
function of the office. I should say, therefore, that it is
vour duty to prosecute the cases to which you allude for the
penalty, and that the commissions on collections will be-
long to the prosecuting attorney in office at the-time such
collections are made.
Very respectfully,
JOHN LITTLE,
Attorney General.

J. W. Albaugh, Esq., Prosecuting Attorney of Tuscara-

was County.

FOWER OF COUNTY COMMISSIONERS IN LEVY-
ING TAXES FOR BUILDING PURPOSES.

The State of Ohio,
Office of the Attorney General,
Columbus, January 16, 1874.

Sir:—By your letter of the 13th instant, you submit
the inquiry whether, under the 1st and 3d sections of the
net of May 1, 1871 (O. L., Vol. 68, p. 116), the county com-
missioners of any county, “wherein the taxable property
does not exceed $15,000,000,” may levy a tax of one and
one-half mills for the purpose of building county buildings
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How Compensation of County Officials for Services Under
the Ditch Law Shall Be Paid.

without first submitting the matter to a vote, etc. [ take
it that vou mean by the clause quoted a county wherein the
duplicate excecds $11,000,000, and does not exceed the sum
you name, and shall frame my answer accordingly.

The third section of the act must be construed or re-
carded as a qualification of the first; and the authority of
the frst to levy a rate that would produce in the aggregate
more than $10,000 for such building purposes, cannot be ex-
ercised until first directed by a vote of the people, except in
the excepted cases provided for in the proviso to section
three. A levy of one and a half mills on the lower sum
would produce a tax of $16,500. Such a levy without a
vote favoring it, is unauthorized ; wnless, the buildings to be
" constructed were commenced, or contracted for according
to law, or the grounds or materials for which were pur-
chased ar acquired in goodl faith, prior to May 1. 1871, and
wark {n'.ru_.‘a.‘{'d('d on such Duildings, with all convenient dis-
patch, during the scason of 1871, In such case the tax
might be levied withont submitting the question, as to the
policy of such buildings, to a vote.

Very respectfully, -
' JOHN LITTLE,
~ Attorney General.
Asa Jenkins, Esq., Auditor of Clinton Co., Ohio.

HOW COMPENSATION. OF COUNTY OFFICIALS
FOR SERVICES UNDER THE DITCH LAW
SHALL BE PAID.

The State of Ohio,
- Office of the Attorney General,
Columbus, January 17, 1874.

Hou. James Williaues, Auwditor of State:
Sir—Yours of the t6th inst., enclosing communica-
tion to you from the auditor of Van Wert County (herewith

-
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returned) and inguiring whether the words “general fund”
as used in the 20th section of the act of April 12, 1871 (Q.
L., Vol. 68, p. 60), relate to the fund raised by taxation as
mentioned in the act of April 6, 1866 (S. & S, p. 371), or
to the “county fund,” is received. :

I have to say in answer: That in my opinion, the
“general fund” named in said Sec. zo refers to and means
the same as the “general fund” alluded to in Sec. 13 of the
.» same act, out of which the “damages” and “compensation”
are required to be paid.

Auditors, with certain other county officers named, are
to be paid for their services under the act, from the county
treasury out of the county fund, the amount so paid to be
assessed upon the lands benefted, etc., as a part of the
“costs and expenses” of construction, etc., and when col-
lected such amounts should be returned to the treasury in
re-imbursement of such county fund.

The law is not very clear upon this-subject, but I think
such a construction will best give effect to both laws—that
of 1866 and 1871. .

Very respectfully; *
JOHN LITTLE,
Attarney General.

OHIO LIFE INSURANCE COMPANY OF CLEVE-
LAND. -

The State of Ohio,
Office of the Attorney General,
Columbus, Januvary 2o, 1874.

Hon. W. F. Church, Superintendent of Insurance:

Sw:—I am in receipt of yours of this date, with ac-
companying papers pertaining to the Ohio Life Insurance
Co., of Cleveland, Ohio. -
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Ohio Life Insurance Company of Cleveland.

You inquire, in substance, whether the papers sub-
mitted (aside from the securities in your possession) are
sufficient to warrant you in furnishing the company with a .
certificate of deposit as contemplated by law prior to their
commencing business.

Sec. 10 of Chapter IT of the act of April 22, 1872 (O.
L., Vol. 69, p. 152) provides: “That whenever the corpora-
tors shall have fully organized such company, and shall
have deposited with the superintendent the requisite amount
of capital; said superintendent shall furnish the company
with a certificate of such deposit,” etc.

The superintendent should know that the corporators
have “fully organized” before issuing his certificate. How
he is to know this the statute does not provide. It perhaps
should be shown by the best evidence—which would be an
autheuticated transcript from the company’s record showing
such organization. There is no evidence among the papers
you submit that the provisions.of Sec. 6 of Chapter 11 have
been complied with, or that directors have been elected, or
that the officers named in Sec. 7 of the certificate of incor-
poration have been chosen. Flow the facts may be in re-
gard to these things you may have satisfactory knowledge.
I only state that proper evidence concerning them is not
among the papers submitted for my examination. Were
evidence filed, or had the superintendent knowledge other-
wise that the company is fully organized, the certificate
could in my opinion be legally issued.

Very respectfully,
' JOHN LITTLE,
Attorney General.



JOHN LITTLE—I1874-1878. ' 201

Case of Anna C. Tilton, Indicted for Murder in First
Degree.

CASE OF ANNA C. TILTON, INDICTED FOR MUR-
DER IN FIRST DEGREE. '

The State of Ohio,
‘Office of the Attorney General,
Columbus, January 24, 1874.

J. L. Jones, Esq., Prosecuting Attorney Jackson County,

Jackson C. H., Ohio:

Dear Sir:—Your letter of the 1oth inst., enclosing
copy of third count of an indictment for murder in the first
_degree against Anna C. Tilton, and asking my opinion as to

its sufficiency, also as to the admissibility of certain testi-
mony detailed, etc., is at hand.

The count, I think, should avér more distinctly an in-
tent to kill. It may be that the concluding averments are-
sufficient to bring it within the case of Loeffner vs. The
State (10 O. S. R.); still I should advise by way of abund-

" ant caution the interpolation after “malice” where it first
occurs, of the words: “and with the intent the said persons

- to her unknown as aforesaid to kill and murder,” and after,
“malice” wherever it afterwards occurs, insert the words:
“and with the intent aforesaid.”

You say that in June, 1871, the defendant published -
a card in your county paper to the effect that she would
shoot any thief, boy or girl, found in her blackberry patch,
and in November, 1873, she shot the deceased, a boy 10
vears old, on her premises on his way from school, and ask
whether the card, etc., would be admissible -evidence. |

- think not. Threats made shortly before the homicide, to
the effect that she intended to shoot any one found passing
over her premises might, I think, be admitted; but not
such as you relate. Neither do I think that evidence that
she had shot at others on her premises would be admissible,

There is a class of crimes where testimony of former

commissions or attempts at commission, may be shown by
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Monroe Bank—No Legal Qbjection to the Gowvernor Exemp-'
lifying the Latw as Set Down by Supreme Court.

way of establishing a scienter—such as counterfeiting, pass-
ing counterfeit money, etc. But murder does not belong
to that class.
Very respectfully,
JOHN LITTLE,
Attorney General.

MONROE BANK.
The State of Ohio,
Office of the Attorney General,
Columbus, January 28, 1874
Hon. A. T. Wikoff, Secretary of State: .

Sir:—I have examined the certificate of the "Monroe
Bank” enclosed in yours of the 26th instant, and finding it
sufficient, ctc., I have made the proper cmlorscnmnt thereon,
and herewith return the same.

Very respectfully,
JOHN LITTLE,
Attorney General.

NO LEGAL OBJECTION TO THE GOVERNOR EX-
EMPLIFYING THE LAW_ AS SET DOWN BY
SUPREME COURT.

The State of Ohio,
Office of the Attorney General,
Columbus, January 29, 1874.

Hon. Williame Allen, Governor :
~ Sir:—T have considered the contents of the commumi-
“cation of D. FI. R. Jobes, [Esq.. to your excellency, under
date of January 26, 1874, handed to e, and have to say
in answer thereto and to your inquiry:
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Suprintendents of Lunatic Asvivms Must Have the Qualifi
: cations of Electors.

That it is unquestionably the law of Ohio, as recognized
by the Supreme Court of the State, in the case of Rice vs.
Lumley (10 O. S., 596) that, “when a man leaves his
home or usual place of residence and goes to parts un-
known. and is not heard of or known to be living for the
period of seven vears, the legal presumption arises that he is
dead.” There is no statute of the State authorizing the gov-
ernor to exemplify anv law of the State, as determined by
the Supreme Court, by a certificate. under his hand and the
great seal of the State; and such certificate would be with-
out legal effect in any proceedings in the courts of Ohio.
Yet I see no legal objection to the governor’s making ex-
cmplification of the law as aforesaid, where the same may
be required by a foreign State in order to secure a citizen of
this State in his property there. )

Very respectfully,
JOHN LITTLE,
Attorney General.

'SUPERINTENDENTS OF LUNATIC ASYLUMS
MUST HAVE THE QUALIFICATIONS OF
ELECTORS.

The State of Ohio,
Office of the Attorney General,
Columbus, _I_anl?ary 30, 1874.
Sir:—7You inquire in yours of the 27th instant: “Is the
superintendent of a lunatic asylum an officer in the sense
that he must have the qualifications of -an elector ?” No one
can be an officer selected or appointed under. this State, in
any other sense. See Const. Art. XV.
The question then is: [s he an officer? Does he hold an
office? Clearly so. His employment embraces all the ele-
ments of an office. His is “a particular duty, charge or
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American [nsurance Company of Cincinnati is Subject to
the General Insurance Law.

trust conferred by public authority and for a public pur-
pose,” “an employment on behalf of the government in a
station or public trust, not mercly transient, occasional or
incidental.”  (See State ex rel Attorney General vs. Ken-
non et al. 7 O. S, 556-7-8). He is appointed for a fixed
term, required to take an “eath of office,” paid out ol the
public treasury a fixed salary, charged with the perform-
ance of definite public functions, and is hy the statute itscli
expressly made and styled “the chiel execcutive officer,” cte.
(S. & C, 84).

I, therefore, have no hesitation in answering vour ques-
tion in the afhrmative.

: Yours, etc.,

JOHN LITTLE,

' Attorney General.
Mr. W. H. Price, Pres. Board Trustees N. O. L. A., Cleve-

land, Ohio.

AMERICAN INSURANCIE COMPANY OF CINCIN-
NATI IS SUBJECT TO THE GENERAL INSUR-
ANCE LAW.

The State of Ohio.
Office of the Attorney General,
Columbus, JTanuary 31, 1874.

Sir:—Yours of the 23d is received. You inclose the
“charter of the Clermont Insurance Company,” now called
under judicial decree, “American Insurance Company. of
- Cincinnati, and ask whether this, and all other insnrance
companies, having special charters, shall he governed™ by
section 14, Chap. 1, of the act of April 27, 1872, as amended
in"18737?

. How this might be with “ail olher insurance companies
having special charters,’
~ provisions of their several charters which are not at hand.

"would probably depend upon- the
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American Insurance Company of Cincinnati is Subject to
the General Insurance Law.

1 shall, therefore, confine my answer to that part of your
inquiry pertaining to this company.

The charter of the company consists of a special act of
the General Assembly of Ohio, entitled, “An act to incor-
porate the Clermont insurance company,” passed March 19,
1850. The corporation created by the act is authorized to
do a general fire irisurance business. The 8th section pro-
vides that “the president and directors shall declare such
dividends of the profits of the business of the company as
shall not impair, nor in any wise lessen the capital stock of
the same.” ; :

The 14th section of the act of 1872, as amended in
1873 (p. 149), provides that “no fire insurance company, or-
ganized under any law of this state, shall make any dividend
except from the surplus profits arising from its business.”
The section goes on to provide how the profits shall be esti-
mated, and in doing so, it may be fairly claimed that ex-
actions and requirements are made not contemplated by the
original charter; that the company could have made divi-
dends under said section 8, which would be prohibited un-
der said section 14. In other words, the latter scetion im-
pairs a right existing to the company under the former.
Had the Legislature a right to ‘do this? If it had not, it is
because of the fact that the company holds every valuable
privilege conferred by the charter of 1850, as by contract
from the State under the doctrine of the celebrated. Dart-
mouth college case. (4 Wheaton, 518). But that doctrine

. has no application in this instance, for the reason that the
State in said charter expressly reserved to itself the right
to alter or rcpeal the act after ten years from the date of
its passage. Section 16 Yeads: “This act shall continue n
force for the space of thirty veats; provided this act may
be repealed, altered or changed after ten years from and
after the passage of this act.” Justice McLean, delivering
opinion of the court in'the case of State Bank of Ohio vs:
‘Knoop (4 Howard U. S. 386) says: “every valuable privil-
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American Insurance Company of Cincinnati is Subject to
the General Insurance Lagw.

ege given by the charter and which conduced to an accept-
ance of it, and an organization under it, is a contract which
cannot be changed by the Legislature, where the power to
do so is not rescroed in e charter.”

The only remaining question then is, whether ‘this
charter as respects its 8th section, has been altered in fact
by the Legislature. And as to this | think there is but
little room to doubt. It is true it has not been directly and
by name altered—the provisions of Sce. 16, Art. L1, of the
constitution have not been literally complicd with.  Yet
thase provisions are directory merely to the General As-
sembly. Repeals by implication are recognized though not
favored. The language of section 14, quoted, is broad and
sweeping, and necessarily embraces the company whose
charter you inclose, organized as it was under a law of this
State, to-wit: the act of March 10, 1850. To the extent,
therefore, that said section 14 changes auy of the pro-
visions of said charter, the latter is altered by virtue of the
reservation in section 6 thercof, and this legislation under
it.

It follows that vour inquiry as to the American Insur-
ance Company of Cincinnati, is answered in the affirmative.

Very respectfully,
JOHN LITTLE,

_ Attorney General.
Hon. Wm. F. Church, Superintendent, Etc., Columbus, O.

L 2
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Pardaning 'uicer of the Gowvernor Extends to All Crimes
wmid O ffenses Except Treason and Cases of Impeach-

mink,

FARDONING POWER OF THE GOVERNOR EX-.
TENDS TO ALL CRIMES AND OFFENSES EX-
CET TREASON AND CASES OF IMPEACH-
MENT. .

. The State of Ohio,
Office of the Attorney General,
Columbus, February 3; 1874.

tan, Wi, Allen, Governor:

Sie:—You submit the inquiry: “Whether the gover-
vor hias the power to pardon a person sentenced to a coun-
fvojail ke oo misdemeanor, for a specified term and there-
slier vl fine and costs he paid, under the laws of Ohio.”

The constitution provides that the governor “shall
have power, after conviction, to grant reprieves, commuta-
tiems el pardons for all crimes and offenses, except trea-
s gnd cases of impeachment, upon such conditions as he
way think proper; subject, however, to such regulations
ux to the mamner of applying for pardons as may be pre-
swrilied by law.”  The question involved in the inquiry is:
Wit is the scope to be given the phrase, “all crimes and
cfTenses 3

The language is similar to that used in the constitu-
tion of the United States, giving the president the pardon-
i power. It is certainly no less comprehensive as re-
npects state offenses than is that as to offenses against the
United - States.  The langsage of that instrument js:
“Ile (the president) shall have power to grant reprieves
midl pardons for offenses against the United ‘States, ex-
copt in cases of impeachment.” Commenting upon the
jeawer of the president under this clause, Judge Story says
(i, subject to the -exception named “the power of par-
desniw pencral and unqualified, reaching from the lowest
tw the highest offenses.” The power of remission of fines
mil forfeitures is included in it. (2 Story on Const. Sec.:
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Pardoning Power of the Gowernor Extends to All Crimes
and QOffenses Except Treason and Cases of lmpeach-
nent. '

1504). In a recent case (4 Wall. 380) the U. S. Supremne
Court alluding to this subject held this language: “The
power thus conferred is wnlimited, with the exception
stated” (cases of impeachment). “It extends to cvery of-
fense known to the law.”

The pardoning power of the !governor as respects
oftenses against the State does not ciffer from that of the
president as respects offenses against the United States,
except that the former cannot exercise such power before
conviction, while the latter may; and except also that the
governor is bound by the regulations prescribed by law
as to the manner of applving for pardons. The conditions
which the constitution of the State authorizes the gover-
nor to impose, are incident to the pardoning power (as
has been frcr[uéntl}r held) and the authority to imposeé
them would exist under the general grant, if not expressly |
given. ;
The law, [ think, may be suceinctly stated thus: Upon
application properly made, after conviction, the power of
the governor to grant reprieves, commutations and par-
dons, extends to all crimes and offenses against the State
from the lowest to the highest; except treason and cases
of impeachment. It follows that your inquiry is answered
in the affirmative. '

Such, in fact,- was the holding of this department, in
an opinion g‘i'vgn to your predecessor upon a similar inquiry,
July 27, 1870, wherein it was held “that a person convicted
in the police court of Cincinnati of a violation of a criminal
law of the State and sentenced to the house of correction
* % s a proper subject for the excrcise of that power (of
pardon) by the governor. if the circumstances in his judg-
ment warrant it.” (Opinions C. p. 513).

Very respectfully,
JOHN LITTLE,
Attorney General.
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County Auditors Not Entitled to “Tax Omussion Fees” on
Taves Paid by Banks That- Failed to Make Retwrns
Within the Time Prescribed by Low.

. COUNTY AUDITORS NOT ENTITLED TO “TAX
OMISSION FEES” ON TAXES PAID BY
BANKS THAT FAILED TO MAKE RETURNS
WITHIN THE TIME PRESCRIBED BY LAW.

The State of Ohio,
Office of the Attorney General,
Columbus, February 4, 1874.

W. A. Owesney, Esq., Proseauhnv Attorney of Jefferson
County:

Dear Sir:—In your letter of January 3oth, you in-
quire in substance whether a county auditor is entitled' to
five per cent. as “tax omission fees,” on taxes paid by
banks which failed to make their returns “ewithin the time
required by law.”

I think not. The law mtends that reward for diligence
in detecting errors and omissions in the returns of assessors,
which result in correction to increase the duplicate. Banks
and certain other companies make their returns directly to-
the auditor and it is his duty to see that they make their
returns as required by law, and in case of their failure to
apply the penalty. As to them he is the assessor. To hold
that he would be entitled to the “omission fee” in case where
they failed .to make the return within the period fixed by
the -statute, and for that. reason, whether such failure be
his or their fault (and, it might be that of either) would
be to offer a reward to him for negligence, instead of for
diligence in duty. Suclr is not, in my opinion, the true
interpretation of the act of May 6, 1869 (O. L. 66, p.
122-3). t :

Very respectfully,
d .JOHN LITTLE,
' Attorney General.
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._S"ckoo! Lands Reverted to the State i Trust Should Be
' Continied on the Duplicate.

SCHOOL LANDS REVERTED TO THE STATE IN
TRUST SHOUILD BE CONTINUED ON THE
DUPLICATLE.

. . The State of Ohio,
. Office of the Attorney General,
Columbus, February 4, 1874.

Siki—In your letter of January 27, vou request miy
opinion upon matters presented in a letter you inclose from
the auditor of Paulding County, returned herewith. The
questions in substance presented amount to these:

I. . Where a county auditor proceeds to sell school
lands, under section 15 of the act of April 16, 1852 (S. &
C., 1342), and fails to receive a bid for the amount at
which they could sell, shall such lands be continued upon
the duplicate aud charged with the taxes each year, not-
withstanding their reversion to the State in trust, etc.?

2. When sold, shall the first money realized be ap-
plied to the payment of “ditch tax” due and ~ other
taxes? -

The former question should, in my opinion, under
Sec. 2 of the act of April 8, 1865 (S. & C., p. 757), be
answered in the affirmative.

As to what disposition should be made of the pro-
‘ceeds of sale, that might depend upen the state of fact ex-
isting at the time of sale. It may be, under certain cir-
cumstances, that to give effect to some of the provisions of
said section 2 would be to disregard the requirement of
of section 1, Art. 6 of the constitution. I would not now
undertake to say—which, of course, could not be done. In
this particular instance, the question is not yet a practical.
one. The sale has not yet been made. I think it, there-
fore, best (with vour permission), to defer consideration of
the second interrogatory until sale is actually made and the
“facts then existing given. "

This course seems cspecially advisable in view of the
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fnet stated in the auditor's letter that legal proceedings are
imminent in that county, in which this question will be
involved, whose result it is not well to anticipate.
Very respectfully,
JOHN LITTLE,
Attorney General.
Flon. James Williams, Auditor of State.

-

TRANSFERS- FROM ONE STATE FUND TO
ANOTHER STATE FUND UNCONSTITUTION-
AL; ALSO AS TO COUNTY FUNDS, ETC.

The State of Ohio,
Office of the Attorney General,
Columbus, February 10, 1874.

Hon. George L. Converse, Speaker of the House of Repre-
scutatives :

Sir:—On the 4th instant, I had the honor to receive
from the House of Representatives, H. R. No. 61, which
reads as follows:

“Whereas, the sinking fund commissioners, in, their last
report, t:xpi‘ess a doubt of the legality of transferring any
portion of the sinking fund to any of the other State funds,
iherefore. : 2

“Resolved, That the attorney general be required to
report to this house his opinion whether money collected by
taxation for the imbursement of any of the State funds, or
i specific purpose, can be constitutionally transferred to
another fund, or used for any other purpose, than that for
which it was collected so long as the purpose or purposes
for which it was collected exist.” '

Having given the resolution: consideration I have to
sny in response thereto: ‘ :
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The. resolution appears to present two cuestions :

1. Can money collected by taxation for the imburse-
ment of a Stafe fund be constitutionally fransferred  to
another fund?

2. Can money collected by taxation for a specific pur-
pose be constitutionally wused for another purpose, while
such specific purpose shall exist?

The former, of course, relates to the transfer of money
from one State fund to another State fund, to be expended
for the purpose of the latter. An opinion from this office
given in 1869, hereinafter alluded to, discusses, and as I
think, answers this inquiry.

The second question -is not restricted to money raised
by taxation for State purposes, but appertains to that raised
for county and municipal as well. It is general in its scope.
and, in the view herein taken of the subject, its answer in-
volves an answer likewise to the first interrogatory; for
money collected to imburse a State fund is money collected
for a specific purpose. The general question will, therefore,
be considered. :

The provision of the constitution bearing directly
upon the inquiry reads thus: “No tax shall be levied except
in pursuance of law; and every law imposing a tax shall
state distinctly the object of the same, to which only it shall
be applied.” (Art. 12, Sec. 3). —

The Tlast clause of this section, upon the true meaning
of which depends the answer to be given to the question
presented, does not seem to have been discussed in the
convention which framed the constitution, nor to have come
under review by the Supreme Court.

Some extrinsic light, however, is shed upon it by the
debates in the convention upon cognate provisions, and by
judicial opinion respecting them.

The provisions of that instrument which treat of spe-
cific funds and the applications to he made thereof, aside
from the section quoted, are these:
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Art. 6. See. 1. "The principal of all funds arising
from the sale, or other disposition of lands or other prop-
erty, granted or entrusted to this State for educational and
religious purposes, shall forceer be preserved inviolate and
undiminished ; and the income arising therefrom, shall be
faithfully applied to the specific objects of the original
grants or appropriations.”

Art. 8, See. 1. "The State may contract debts to sup-
ply casual deficits or failures in revenues, or to meet ex-
penses not otherwisg provided for; but the aggregate
amount of such debts, direct and contingent, whether con-
tracted by virtue of one or more acts of the General As-
sembly, or at different periods of time, shall never exceed
seven hundred and fifty thousand dollars; and the money
arising from the creation of such debts shall be applied to
the purpose for wwlich it was obtained, or to repay the debts
s0 contracted, and to no other purpose whatever.”

Sec. 2. “In addition to the above limited power, the
State may contract debts to repel invasion, suppress insur-
rection, defend the State in war, or to redeem the present
outstanding indebtedness of the State; but the money aris-
ing from the contracting of such debis shall be applied to
the purpose for which it was raised, or to repay such debts,
and to no other purpose whatever: and all debts incurred
to redeem the present outstanding indebtedness of the State
shall be so contracted as to be pavable by the sinking fund
hereinafter provided for, as the same shall accumulate.”

Section ¢, same article, after treating of the duty of
the sinking fund commissioners, adds: “And the General
Assembly shall make all necessary provision for raising and
disbursing said sinking fund in pursuance of the provisions
of this article.”

Sec. 10. "It shall be the duty of said commissioners
faithfully to apply said fund, together with all moneys that
may be, by the General Assembly, appropriated to that ob-
ject, to the pavment of the interest as it becomes due, and
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the redemption of the principal of tks-lpubiic debt of the
State, excepting only the school and trust funds held by the
State.” '

Said last clause of section g, article 12, and the several
clauses italicized of the other sections quoted, though vary-
ing in phrascology, are substantially identical in meaning, as
respects the application of the several funds under consider-
ation. )

Thus the language: “every law imposing a tax shall
state distinctly the object of the same, to which only it
shall be applicd,” means precisely the same as if it wére:
“every law imposing a tax shall state distinctly the object of
the same, and it shall be faithfully applied to the specific
object for which it was raised,” or as if it were: “every
law imposing a tax shall state distinctly the object of the
same, and the monecy arising from such tax shall be applied
to the purpose for which it was obtained and to ro other
purpose whatever™

What the convention mfended by the restrictive phrase
“shall be applied to the purpose for which it was obtained
* % % and to no other purpose whatever” may be gath-
erecl, aside.from the language itself, from the debate when
said article 8 was under consideration. .

Mr, Nash, at that time said: “Under the provision
that the same borrowed shall be applied to the purposes
for which thev were obtained, or to repav the debts so con-
tracted, and to no other purpose whatever; this money may
be obliged to lie unproductive in the treasury for years.
until the time arrives when the sums borrowed shall fall
due, and it will not ben the power of the Legislature either
bv. funding or by the application of it to the payient of
other portions of the debt of the State, as they fall due, to
realize any benefit from its employment.” He proposed an
amendment to obviate the difficulty aud the article was re-
committed. (See Debates, Vol. 2, p. 362). Again (p. 425)
when the article was under consideration, he said that he
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“desived to vote for this bill, but could not vote for. the
aceond and third sections as they stand. The committee

bl made no effort to get the Legislature out of the diffi- .

culty he had pointed out in case they have a surplus on
liand. If it cannot under the circumstances be applied to

the contingency for which it was horrowed, nor to pay the

(deht created by its loan, it must lie unproductive in the
treasury until that debt falls due.”

Mr. Hawkins: “If it cannot be applied to the purpose
for which it was raised, can it not be appropriated to some
ather?? '

Mr. Nash: “No. If the committee had made thé amend-
ment T osuggested it might have been. so. At present the
provision will do no good, but only mischief. The words
arc words of restriction, and will inevitably tie up the money
[rom all uses except those that are indicated.”

Mr. Hawkins said further: “If the words had been
omitted it would have permitted the money to be raised
by the Legislature under pretense of one purpose to be ap-
plicd to another. To remove the objections of the gentle-
man would be to increase other objections tenfold. Money
right be raised to pay a debt and applied to another pur-
pose for one time at least; and if for one time, for another.”

Mr. Stanbery said: “He thought the construction of the
gentleman from Gallia (Mr. Nash) was inevitable.. Sup-
pose the State, to repel a threatened invasion,- borrowed a
willion of dollars, for ten vears. The danger passes away.
‘T'here is a surplus of $goo,000. What is to be done? It can-
not be applied to the payment of the debt, because it
is not due. It cannot be applied to repel an inva-
sion, because the invasion has not come. [t cannot
he applied for any other purpose. What then is the
chjection that this money go into the general fund and
he applied to the sinking fund for the payment of our
other debt. He would at the proper time move an amend-
ment for the purpose.”
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Mr. Hawkins saicd : ““All these things might be avoided
with a little prudence. In the first place, he would not bor-
row the money till the invasion occurred. In the second
place, he would borrow it on such terms that.he might pay
it back if we did not want it.” _

Mr. Larsh said: (p. 426) “He was opposed to the
amendment proposed by the gentleman from Gallia. He
dicl not desire to give the General Assembly the power un-
der the pretence of supplying a deficiency in the revenue, to
borrow money, and apply it to another purpose. He did
not want such a power to reside anywhere. As a member
of the committce he' would say the section exvpressed pre-
ciscly what he wanted it to express.”

My, Swan said: “He conceived the section to express
precisely what it ought to express. * * * He should
oppose the amendment.” ’

Mr. Hitcheock, of Geauga, opposed any modification
of the proposition. “We cannot foresce all the circum-
stances,” he said, “that may occur in the future.” * * *
“He would therefore prefer to have the report remain as
it iS'.'” ° .
The motion to recommit for the purpose of amending
as desired by Mr. Nash was lost, and the restrictive words
were retained by the emphatic vote of 69 to 25.

This discussion and action of the convention occurred
before the 12th article came up for consideration; and we
may well conclude that the clause of the 5th section thereof,
relative to the application of taxes. was acquiesed in with-
out opposition or debate, for the reason that the principle
involved was regarded as alrcady settled and determined
upon by the convention. JIn view of the foregoing facts,
it may be safely said that, in the intendment of its framers,
the words of this clause, in the language of Judge Nash,
are absolutely “words of restriction.”

The purpose of the restrictions in the sections quoted,
seems to be not only to preserve the public faith and pre-
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vent the raising of money “under the pretence of one pur-
pose to be applied to another,” but also, in connection .with
our financial provisions, to secure a direct and inumediate
accountability to the people of the public anthoritics having

power to raise and disburse public money. The theory is:

If public functionaries having such power desire to expend

public funds, they. must distinctly state the purpose, and

tax their constituents for it. If the tax be oppressive or

unwise their constituency knows at once where to fix the

responsibility. Herein is a strong -safeguard against un-

warrantable expenditure. If money could, for all purposes, -
be raised by borrowing, either from a replete public fund, or

from private sources, and the tax payers’ pay-day thus post-

poned, this accountability would be frustrated and this safe-

guard impaired, and thus ore important purpose of the re-

strictions aforesaid would be foiled. Upon this point the

Supreme Court, in the case of the State vs. Medbery et al,,

(7 O. S., 522), commenting upon the financial system of the

constitution, and particularly upon the sections quoted,

Judge Swan, who had been a member of the constitution,

delivering the opinion’ say:

“There is a wholesome, practical wisdom in the two con-
stitutional provisions, which require appropriations for ex-
penditures and the assessment of taxes to meet them, to be
made by the same General Assembly. Each member is thus
compelled, during his official term, to visit upon his constitu-
ents the pecuniary consequences of his sanction of liabilities
to be incurred and of appropriations made, and he places
himself and his consummated acts in direct and immediate
communication with his tax-paying constituents at the right
time, and in a manner which servile partisans may heed,
and corrupt and mercenary leaders understand. Payment
not only goes hand in hand with expenditures, but wasteful
expenditures, instead of being concealed or mitigated by
delay of payment, or thie creation of debts, must be imme-
diately made known to the people, through the demands of
the tax-gatherer for the money. This system is- wholesome
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in its effect upon those who control and can squander the
taxes. They are made sensible, that their delinqiiéncies wiil
be known by being iminediately felt by ‘the constituents. It
is wholesomie in its effects upon the people. Their self-in-
terest is provol-fed to prompt scrutiny into the conduct of
their public agents. Aside from its economical effects, it is
a wise policy. It tends to protect the State from the cor-
ruption which inevitably follows generous expenditures,
an evil much greater than unnecessary and burdensome
taxation.”

But these beneficial results which the court seem to
think inevitably flow from the constitution, could not attend
its execution always if, on account of transfers or other-
wise, taxation is permitted to lay behind expenditures. One
of the distinctive features of the constitution is the complete -
and thoronghly secure manner in which it protects the sev-
eral Tunds created or authorized by it, from misapplication,
and dedicates them to the use intended. The school fund,
the sinking fund, and the several funds raised by taxation
for distinet objects, arc cach and all-alike, guarded as fuily,
as it is the power of language to do, against any applica-
tion or appropriation other than that for which they are
severally designed.

But aside from other kindred provisions of the con-
stitution, the debates of the convention, and the reasoning
of the Supreme Court, it is difficult to conceive how said
section 5 could have been framed better or more forcibly to
express the idea of restricting absolutely the application of
taxes to the purpose for which they were levied. “Every
law imposing a tax shall state distinctly the object of the
same, to which ONLY it shall be applied.”

If a tax were raised for an object and applied even
“temporarily,” to another object, it could not be truthfully
said of it, that it was applied to the former object ondy, if at
all, indeed. If transfer can be made from one fund for the
uses of another, how long can the transfer remain? In what
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amount? How can money expended be re-transferred to the
fund from which it was taken? To repay the depleted fund
from the replenished one would be to perpetrate a sec-
. ond violation of the constitution to cure the first. In short,
the power to transfer from, is the power permanently to di-
_vert a fund. There is no logical intermediate stopping
point. Money raised from the asylum fund to be expended
for the care of the insane and other unfortunates, under a
tax which the people cheerfully paid, might be wholly di-
verted and used to add a fourth story to the state house,
with all the -elaboration and gorgeousness that a Mullet
could devise, while the asylum remained without support;
and the asylum fund might be replenished again by a trans-
fer of the sinking fund, leaving the sinking fund commis-
sioners powerless to execute the constitutional behest “faith-
fully to apply™ the later fund to the payment of the interest
and principal of the public debt. y

From the foregoing considerations I have no question
that the framers of the constitution intended to restrict the
application of taxes absolutely to the purposes for which
they were collected, notwithstanding money may sometimes
lie idle for a time in the treasury in consequence; and that
they succeeded admirably in embodying that intention in
said section g, it is hut just to them to admit.

It follows that, in my opinion, the interrogatories con-
tained in said resolution should e answered in the negative.

In coming to this determination I have not been un-
mundful that the contrary view has, on several occasions; re-
ceived legislative and departmental recognition. This fact,
indeed, is my apology for the length of this communication.

In support, however, of the above conclusion, I respect-
fully direct the attention of the House of Representatives
to an opinion pertaining to the subject by my distinguished
predecessor, Hon. William H. West, given to the auditor of
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state, under date of October 12, 1869, and contained in his
bi-ennial report for the years 1868-g. ‘
Very respectfully,
JOHN LITTLE,
Attorney General.

MUTUAL PROTEQTION ASSOCIATION OF O[—[IO.-

The State of Ohio,-.
Office of the Aftorney General,
Columbus, February 11, 1874,

Hon. A. T. Wikoft, Secretary of State: .
~ Sik:—You inclose in yours of the gth instant, the cer-
tificate of the incorporation of the “Mutual Protection As-
sociation of Ohio,” and ask my opinion whether the asso-
ciation, if organized under the act of April 20, 1872, (O. L.,
Vol. 69, p. 82) can “do a life insurance business,” also
whether the purpose of the organization is properly stated.
An association, organized under said act, cannot in my
opinion “do a life insurance business™ as implied by the or-
dinary use of that phrase. Its operations are confined strict-
ly to the purpose of its organization, namely: “for the pur-
pose of mutual protection and relief of its members and for
the payment of stipulated sums of money te the families or
heirs of the deceased members of such association.” The
certificate should disclose the purpose substantially in these,
the wortls of the statute. This not being done in the paper
submitted the purpose is insufficiently stated.
Very respectfully,
JOHN LITTLE,
Attorney General.
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ELLECTION TO AN OFFICE INVALID WHEN THE
SHERIFF FAILS TO GIVE PROPER NOTICE.

The State of Ohio,
Office of the Attorney General,
Columbus, February rr, 1874.

Hon, William Allen, Gowvernor:

Sir:—You submit the paper of John Clark, an elector
of Columbiana County, asking that a commission be issued
to John Spence as surveyor of said county, it being claimed
that he was elected to the office of Surveyor at the October
clection, 1873. The facts stated are in substance these:

Smith, the surveyor of said county, resigned on the
18th of September, 1873; the County Commissioners did
not accept his resignation till a week before the election;
the sheriff by direction of the commissioners did not give
notice of an election of county surveyvor in his proclamation ;
and about 300 votes were cast for said Spence for said
office—no one else receiving any votes. The inquiry is:
Should 2 commiission issue to said Spence?

I think clearly not. The sheriff did rightly in not giv-
ing notice in his pr(;c]amation of the vacancy; for, under
the holding in the case of The State vs. Linn et al, 12°0. S.,~
614, there wwas no vacancy in the office till the resignation
was accepted. - ) i : '

In Foster vs. Scorff, 15 O.'S.] 532, it was held ‘that,
where the sheriff had failed to give notice in his proclama-
tion of a vacancy in the office of the probate judge ('wh'en'
it was his dutv to have given the notice) and in conseguence
it was not generally known till-3 o’clock in the afterrioon
of election day, that such office was to be filled, and a candi-
date received 913 votes out of 4,339 cast in the county—a
much larger proportion than in this case—the election was
invalid. The holding was upon the ground that such an
clection would operate as a fraud upon the electoral body.

*
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" Note Given to a Mutual Fire Insurance Company is Bind-
ing and the Makers Liable for Assessments Made Previ-
ous to the Issue of a Policy io Them.

It would be none the less a fraud because the sheriff from
whatever motive, failed to perform his duty, and the elec-
tion could be norie the less invalid.
Very réspectfully,.
JOHN LITTLE,
Attorney. General.

NOTE GIVEN TO A MUTUAL FIRE INSURANCE
COMPANY IS BINDING AND THE MAKERS
LIABLE FOR ASSESSMENTS MADE PREVI-
OUS TO THE ISSUE OF A POLICY TO THEM.

The State of Ohio,
Office of the Attorney General,
Columbus, Febrnary 12, 1874.

Sir:—In yours of the Gth vou inclose insurance note of
West & ————— to the Mansfield Mutual [Fire Ins.
Co., for $500, and ask whether it “is binding upon them
to that extent as makes them liable for assessments previous
to issuing to them a policy.”

I think it is binding upon them. The fact that they
deferved making an application  for a policy, and a policy
therefore failed to be issued within thirtv days after the or-
ganization of the company, (as was the case here) will not
relieve the makers from liability.  They could not plead
their own negleet against the right to assess them.  The
note and accompanyving papers are herewith returned.

Very respeetfully,
JOHN LITTLIE,
Attorney General.
Hou. Wm. F. Church, Superintendent [nsurance.
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SECURITIES ON W.HICH INTEREST HAS BEEN
PAID NOT TO BE RESERVED IN ESTIMAT-

ING PROFITS OF INSURANCE COMPANY.

The State of Ohio,
Office of the Attorney General,
Columbus, February 12, 1874.

Hon. W. F. Church, Superintendent Insurance :

Stk :—In answer to yours of the 5th inst., I have to say .
that in my opinion, under the 2d clause of the 14th section
af the insurance act chap. 1, (O. L., Vol. 70, p. 149), the
sceurities mentioned on which the interest has been paid
during the preceding year, are not to be reserved in esti-
imating profits, etc.

Very respectfully,
JOHN LITTLE.
Attorney General.

PROSECUTING ATTORNEYS NOT ALLOWED
FEES ON COSTS COLLECTED FROM THE

STATE.

The State of -Ohio,
Office of the Attorney General,
Columbus, February 21, 1872.

A. B. Putnam, Prosecuting Attorney, Etc., Fremont, Qhio:

Dear Sir:—In answer to yours of the igth inst., I
have to say that prosecuting attorneys are not entitled to a
percentage on costs collected from the State in penitentiary
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cases. They can only be allowed such percentage on costs
collected of defendants. '
Very respectfully,
JOHN LITTILE,
Attorney General.

COSTS FOR APPREHENDING FUGITIVES FROM
JUSTICE PAID ONLY IN CASES OF FELONY
AND AFTER CONVICTION.

_ The State of Ohio,
Office of the Attorney General,
Columbus, February 21, 1874.

S. B. Robinson, lisy., Prosccuting Altoriey, Washington

Co., Martctta, Ohio :

Dear Sik:—The State pays the costs and expenses in-
curred in apprehending fugitives from justice, on requisi-
tion of the governor,.only in cases of felony, and then only
after conviction and sentence to the penitentiary—the same
to be taxed and paid as other costs. (See Sec. 2, Act of 1871,
p- 75)-

Very respectfully,
JOHN LITTLE,

Attorney General.
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I'ROSECUTING ATTORNEY SHOULD PROSECUTE
A DEFAULTING COUNTY TREASURER’S
BOND. :

The State of Ohio,
Office of the Attorney General,
Columbus, February 21, 1874.

Sik:—Yours of the zoth inst. received. You ask if it is
vour duty to bring suit upon the bond of vour defaulting
connly treasurer, efc,

When a suit is directed as provided in 25th section of -
treasurer’s act, (S. & C. 1587), the State being a party, it
is the duty of the prosecuting attornev to prosecute the ‘ac-
tim on the State's behalf. So, of course, it is his duty to in-
stitute suit when directed: by the court, as provided in the
Jth section of the act February 8, 1847 (S. & C. 1593).

It is not his duty though it may be his right as a citizen
under the 66th section of the code, to prosecute a suit on his
aen qnotion on such bond.

Very respectfully,
JOHN LITTLE,
Attorney General.
R. 3. McCrory, Esq., Pros. Atty., Mansfield, Ohio.
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“PURPOSE” FOR WHICH FOREIGN INSURANCE
COMPANIES ARE TO COMPUTE CAPITAL
STOCK, ETC,

The State of Ohio,
Office of the Attorney General,
" Columbus, February 26, 1874.

Hon. W. F. Church, Superintendent of Insurance.

Str:—In answer to yours of 24th inst., I have to say
that in my opinion the “purpose” for which foreign insur-
ance companies are to compute their capital at the aggregate
of their deposits, etc., mentioned in section 21 of the act of
April 27, 1872, as amended April 24, 1873 (Laws p. 152),
is to enable the insurance commissioner to determine as to
the “solvency and ability of any such company to meet all
its engaygements al n'a;:i-n-r."tj.r,” with a view of issuing a re-
newal certificate, or not, as the case may demand, as pro-
vided in Sec. 22.

" In determining this matter the commissioner should
exercise of course a sound discretion. I discover no fixed
rule in the act for his guide. :

Very respectfully,
JOHN LITTLE,
Attorney General,
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1R EHGN INSURANCE COMPANIES MUST HAVE _
THIEIR CAPITAL STOCK PAID UP BEFORE
DOING BUSINESS IN OHIO.

The State of Ohio,
Office of the Attorney General,
Columbus, February 28, 1874.

oo ME 7 Chaerch, Superintendent [nsurance :

Sici—VYou asle my opinion whether a life insurance
veanphiny of another state is required to have its entire capi-
il ntoek  paid np before licensed to do business in this
Sl aneder See, 8, Chap. 2. of the insurance act.

My attention was directed to this matter yesterday by
Mi Geas W, Kretzinger, of Chicago, and I then on a glance
nt ot statute was inclined to the view that the capital
sl b paid up only as required by the State in which
ancle company iy organized, and so stated to him. But upon .
w e careful examination of the law I am disposed to
i opinion that [ was mistaken, and that the capital of such
vy should be fully paid up, ete.

Very respectfully,
JOHN LITTLE,
Attorney General.



298 OPINIONS OF THE ATTORNEY GENERAL

Springfield Publishing Company and Gurard Rolling Mills,

SPRINGEFIELD PUBLISHING COMPANY ANB~GIT

RARD ROLLING MILLS. /

The State of Ohio,
Office of the Attorney General,
Columbus, February 28, 1874.

Hon. A. T. Wikoff, Secrctary of State:

Sir:—In answer to yours of the 26th inclosing certifi-
cate of increase of Springfield Publishing Company, I have
to say: ; i
1. This not being a manufacturing company, it is not
entitled to the benefits of the act of April 4, 1861.

2. While it would be altogether the better practice to
incorporate in the certificate lile the one inclosed a state-
ment showing that the increase had been apportioned pro
rata among the stockholders, T think a certificate would he
.good without such statement, if it contained the particular
matter specifically required by the act of April 12, 1865 (S
& S, 237).

3. You also inclose certificate of Girard Rolling Mills,
to extend its business, and ask whether the manufacture of
“general hardware’ would be in the same line of business,
with the manufacture of “pig and other kinds of iron.”” In
the one, iron is manufactured; in the other articles made of.
iron, etc., are manufactured, I should say they would be
two independent and distinct branches of business, and not
in the “same” line. :

. Very respectfully,
"JOHN LITTLE.
Attorney General.
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A PERSON CAN HOLD THE OFFICE OF JUSTICE
OF THE PEACE, COUNTY COMMISSIONER
AND NOTARY PUBLIC AT THE SAME TIME.

The State of Ohio,
Office of the Attorney General,
Columbus, March 5, 1874.

W. A. Owesney, Esq., Pros. Atty., Stenbenwille, Ohio
Dear Stk :—I know nothing in the law to prevent one
from holding the office of justice of the peace, county com-
missioner and notary public at the same time. In the ab-
sence of a statutory prohibition there is no legal objection
to one’s doing so.
Very respectfully,
JOHN LITTLE,
Attorney General.

TAXATION OF SAVINGS SOCIETIES ORGANIZED
UNDER THE ACT OF 186;.

The State of Ohio,
Office of the Attorney General.
’ Columbus, March 3. 1874.
Hon. Jaues Williams, Auditor of State :

Dear Sir:—You submit papers pertaining to the
Miami vallev, and the Cincinnati savings societics, together
with your letter to the auditor of Hamilton County, written
Jammary 1, 1874. respecting their taxation and ask my
opinions of the matters, embraced, and particularly of the
correctness of .the view taken in vour letter, etc. It seems
that these companies’ were organized under the act of April
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-Ta.l-‘ﬂ-h'()ﬂ of Savings Societies Organized Under the Act of
1867.

16, 1867 (S. & S., 181). This act was repealed by the act
of February 26, 1873 (O. L., Vol. 70, p. 40) ; but the rights
of companies organized under the former act were preserved
intact, and they are permitted to continue as though no re-
peal had been made.

These companies not having re-organized under the
act of 1873, are governed by that of 1867, by virtue of a
saving clause in the former. The whole question presented
is: In whose name are the deposits and property of the
companies taxable? '

Undoubtedly vou are correct in saying that “such cor-
porations are to return for taxation their taxable assets the
same as any individual person.” That is only saving what
the constitution (Art. 13, Sec. 4) says in other words, name-
Ly : “The property of corporations, now existing or hereafter
created, shall forever he subject to taxation, the same as
the property ol mdividuals.” .

But the question remains in these cases: what consti--
tute the “taxable assets™ or their “property 27

1. Whatever is reserved under “reasonable expenses”
by virtue of Sec. 16 of the act 1867, and is on hand on the day
preceding the second Monday of April, and whatever prop-
erty ‘of every description is then on hand having been pur-
chased and charged to “expenses” are taxable assets and
must be returned for taxation by the companies.

2. Whatever is “accumulated” and invested as.a “sur-
plus fund” under section 2o, and on hand on second Mon-
day is asscts, cte,, and shonld be returned for taxation by
the companies.

3. Money deposited and subject in fact to be with-
drawn-on demand should he returned for taxation i)'y the
depositors as moneys: other depasits should be returned by
depositors for taxation as credifs,

Very respectfully,
JOHN LITTLE,
Attorney General.
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Bonte Cordage Co.; Associations to Manufacture

Cordage Qutside of the State Cannot be Incorporated.

SAVING SOCIETIES ORGANIZED UNDER THE
ACT OF 1873 SHOULD BE TREATED AS
“BANKING ASSOCIATIONS” AS TO TAXA-

* TION. :

The State of Ohio,
Office of the Attornev General,
Columbus, March 12, 1874.

Hon. James Williams, Auditor of State:

Dear Sir:—In my opinion corporations created under
the provisions of the act “to incorporate savings and loan
associations,” passed February 26, 1873, should be treated
as to taxation, as “banking associations” under the act of
April 16, 1867, (S. & S., 763).

Very respectfully,
JOHN LITTLE,
Attornev General.

BONTE CORDAGE CO.—ASSOCIATIONS TO MAN-
UFACTURE CORDAGE OUTSIDE OF THE
STATE CANNOT BE INCORPORATED.

The State of Ohio,
- Office of the Attorney General,
Columbus, March 24, 1874.

Hon. A. F. Wikoff, Secretary of State:

Sir:—You inclose, in yours of vesterday, the certifi-
cate of incorporation of the “Bonte Cordage Company” as-
sociated “for the ‘purpose of engaging in and carrying on
general business. in the manufacture of cordage,” the
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Bonte Cordage Co—Associations to Manufacture Cordage
OQutside of the State Cannot Be Incorporated.

“manufacturing establishment’” to be in Dayton, Campbell
County, Kentucky, and ask my opinion whether such a
company can be incorporated under our laws for thus manu-
facturing such product outside the state. :

This certificate is framed and sought to be filed under
Sec. 8o of the general corporation act which section pro-
vides that “a copy of such certificate duly authenticated by
the secretary of state shall be forwarded by him to the re-
corder of every county in which such wmanufacturing estab-
lishment, or any branch thereof, having a place of doing
business, may be situate; and every such certificate shall
be recorded by the recorder of deeds, in a book to be pro-
vided for that purpose, in every county in which such manu-
facturing company, or branch thereof, may be located.” As
the Legislature, of course, would not undertake to impose
any duty upon recorders of deeds (or others) of another -
state, it must be that the requirement to designate in the cer-
tificate, “the name of the place where said manufacturing
establishment, or any branch thercof # = * shall be
located,” is not complied with unless such “place” be within
this State. In other words, place as here used, means a
place within the State of Ohio.

It cannot be supposed that the law would, for illustra-

tion, require the secretary of state to forward a copy of this
certificate to the recorder of deeds of Campbell County,
Ky., (if there be such officer there), for record ; much less,
that it would uncertake to impose upon such recorder the
duty to record the same, and that too “in a book to be pro-
wvided for that purpose.”

There are other considerations bearing upon  this ques-
tion that are of sufficient weight to require a negative '
answer to it; but the one state—the implication of the
statute itself—is sufficient.  I'n my opinion, therefore, com-
panies for the manufacture of cordage outside of Ohio
cannot be incorporated under our Luws. It makes no sort

b
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Dayton Inswrance Company—Insurance Companies Organ-
ized Under Special Charters are Amenable to Any Pro-
vision of General Law, Obedience to Which Would
Not Impair Their Special Privileges.

of difference that those executing the certificate, as in this
case, have secured a record to be made thereof in the county
outside the State where it is proposed to establish the
manufactory. '
Very respectfully,
o JOHN LITTLE,
e 2 Attorney General.

DAYTON INSURANCE COMPANY—INSURANCE
COMPANIES ORGANIZED UNDER SPECIAL
"CHARTERS ARE AMENABLE TO ANY K PRO-
VISION OF GENERAL LAW, OBEDIENCE TO
WHICH WQULD NOT IMPAIR THEIR SPECIAL
PRIVILEGES. ) '
The State of Ohio,
Office of the Attorney General,
Columbus, March 27, 1874.

Hon. W. F. Church, Superintendent Insurance :

Sir:—You, in yours of the z4th inst., inquire whether
the Dayton Insurance Company, organized under and by
the special act passed February 8, 1851 (O. L., Vol. 49,
191), is in any respect amenable to the general laws regulat-
ing insurance companies, and if so, what course to pursue,
in view of its refusal to report, etc.

This company being organized by special charter un-
der the old constitution has rights which cannot be dis-
turbed by the Legislature. In fact, “every valuable privil-
ege given by its charter and ‘which conduced to an accept-
ance of it, and an organization under it, is a contract which
cannot be changed by the Legislature,” is the language of
Judge MclLean in ﬁ,tl1 Howard. This appears to be the settled
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Taxes Can Be Levied for Benefit of Agricultural Societies.

law, Dut any requirement of the general law which does
not impair any such privilege, should, I am inclined to think,
be complied with by the company. The holdings have not
gone to the extent of placing such corporations as this out-
side the pale of legislation.

The company, therefore, in my opinion,-is subject to
any and all requnivements of the general law, obedience to
which would not impair such privilege.

But as the question involved is an unsettled one in this
State at least, I should think it tln;lql,\.':i“s'szlc for the commis-
sioner to take any steps to enforce obedience by the com-
pany to any provision, prior to a judicial determination of
the question, except such, of course, as may_ be necessary
to bring the matter before the courts,

Very respectiully, .
JOHN LITTLE, _
Attorney General.

TAXES CAN BE LEVIED FOR BENEFIT OTF AGRI-
"CULTURAL SOCIETIES.

The State of Ohio.
Office of the Attorney General,
Columbus, April 3, 1874.

Hon. George L. Converse. Speaker of the House of Repre-
sentabives:

Sk —On the 26th ultime, 1 had the honor to receive
from the House of Representatives, . R. No. gr, adopted
on the 23d ultimo, which reads as follows: |

“Whereas many members of the House of Representa-
tives have doubts as to the legality of enactments authoriz-
ing commissioners of counties in this State, to levy taxes
upon the taxable property of their respective counties to be
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used in paying the debts and improving the grounds of agri-
cultural societies, therefore,

“Resolved, = That the attorney general be required to re-
port to this house at an early day his opinion whether such
societies come under the restrictions of section (6) Article
(8) of the constitution, or not.”

In response I have to say:

The section of the constitution referred to prohibits the
General Assembly from authorizing any county, town, or
township to raise money for. or in aid of, or to loan its
credit to any joint stock company, corporation or association
whatever.

The question presented then, is whether “agricultural
societies” are joint stock companies, corporations or asso-
ciations within the meaning of that section.

Under our laws agricultural societies may be organized |
and become bodies corporate, for private as well as public
purposes. (See S. & S, pp. 5and 166, and S. & C., pp. 61-7.)
As to those organized for private ends, for the benefit of the
corporators or stockholders, and which are not amenable to
the provisions of the “Act for the encouragement of agri-
culture,” and acts amendatory thereof, I think they clearly
fall within the class of societies mentioned in said Sec. 6,
and cannot, therefore, receive aid ffom county treasurers.
But as to those organized for public purposes alone under
the provisions of the act named, I am disposed to the opinion
that they do not fall within that class.

They are corporations it is true, made so by the
statute, but that fact is not determinative of the question
under consideration. The sub-divisions of the State named
in that section and boards of education. all exercise cor-
porate powers and most of them are by express provision of
law made bodies corporate; yet no one would contend that
public aid and credit are inhibited to them on that account.

“Agricultural societies so organized are formed, not for
the special benefit of those organizing them, or with view to
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eain, but for the general improvement and material welfare
of their respective counties or districts.

They are a means which the State uses in and through
the connty sub-divisions “for the improvement of soils, tili-
age, crops, manures, implements, stock, articles of domestic
industry and such other articles, productions and improve-
ments" as the public has an interest in; just as boards of
education are a means which it uses to promote general
education. fvery citizen may have @ voice in their manage-
ment and conduct, as he mav have in the management and
conduct of his town, township or county affairs.  They are
required to publish accounts of their doings. receipts, cte.,
and annually through the state board of agrieniture to re-
port to the General Assembly.

[n conjunction with that board they perform a distinct
part in the economy of the State government—how neces-
sary or desirable that part is, it s not macerial here to in-
quire. The law authorizing their existence is the expres-
sion in part of the public power of the State which has been
said to embrace “all those general laws of internal regulation
which are necessary to secure the peace, good order, heaith,
comfort and welfare of society.” This act was in existence,
as were the societies organized under it, vears before the
adoption of the present constitution. Public money had
been expended for their use. Had it been the intention of
the framers of that instrument, to discontinue such aid, or
rather to do away with the agency of such societies in the
carrving out of the internal policy of the State, the conven-
tion would certainly have said so in vnmistakable terms.
The debates disclose no intimation that such a thing was
contemplated or even thought of. '

The doings or misdoings of agricultutal socicties were
not among the mischiefs songht to L cured by the scetion.

“The mischiefs which this section interdicts,” savs the
Supreme Court, m Walker vs. Cincinnati, 2z, “is a busi-

“ness partnership between a municipality, or sub-division of
the State and individuals or private corporitions or associa-
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tions.” DBut there is no partnership here. “There is but one
party and that is the State (or its sub-divisions). The so-
cieties are its simple agencies without private interest for
the carrying out of its purposes.

I am, therefore, of the opinion, as before intimated,
that agricultural societies formed under the act for the en-
couragement of agrieulture, and not for private gain or in-
dividual benefit, are not included among those enumerated
in said section 6, article 8, of the constitution.

Such, however, as are organized and are carried on in
whole, or in part, for private gain, do come within the in-
hibition of the section.

Very respectfully,
JOHN LITTLE,
Attorney General.

DIRECTIONS TO RESTRAIN CONI'II‘RACTA

The State of Ohio,
Office of the Attorney General,
Columbus, April 8, 1874.

Charles E. Brownson, Esq., Prosecuting Attorney Defiance,
Ohio :
) Dear Sir:—In my opinion, uncer the circumstances
detailed in your letter of March 28, it is your duty to pro-
ceed, under the act of February 2o, 1873, to restrain the
complehon or execution of the contract named.
Very respectfully,
JOHN LITTLE,
Attorney General.
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Election of Justice of the Pecace in Case of Tie to Be De-
cided By Lot. ,

ELECTION O JUSTICE OIF THE PEACE IN CASE
O TIE TO B DECIDED BY LOT.

The State of Ohio,
Office of the Attorney General,
Columbus, April 14; 1874.

D. B. Torpy, Esq., Clerk Common Pleas, Marietta, Ohto:

- Dear Swe—In your lcetter of the 7th insfant, which 1
find on my table on returning from a short.absence, vou
inquire how to determine the election of a justice of the
peace_‘where there is a tie vote. You say you have such
a case with returns unopened. ’

The 14th Sec. of the act relating to the election of
justices of the peace (S. & C. 765) provides that elections
under it shall be “conducted in the same manner as is re-
quired in the election of members of the General Assembly,”
and the 32d section of the act relating to the election of
state and county officers, as amended March 6, 1873 (Laws,
p- 52) provides that in case there shall be no choice of mem-
bers of the General Assembly, ett., the clerk, auditor and
two justices shall determine by lot, on the 8th day after the
election, at 10 A. M., “who shall be elected.”

I am disposed to the opinion that the election of a
justice, under the circumstances named, should therefore,
be determined in the way thus provided in respect to mem-
bers of the General Assembly, etc.

Of course when this reaches vou the 8th day will have
passed. 1 should nevértheless proceed under the statute
at the earliest day practicable and decide the election by lot,
giving each candidate notice of the day and an opportunity
to be present. . '

The day named in the law would probably be held to
be directory merely.

Very respectfully,
JOHN LITTLE.
Attorney General.
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Fee of Sheriffs f(;r Serving Writs of Venire Facias in
Capital Cases.

FEE OF SHERIFFS FOR SERVING WRITS OF VE-
NIRE FACIAS IN CAPITAL CASES.

The State of Ohie.
Office of the Attorney General,
Columbus, April 14, 1874.

Mr, Henry S. Babbitt, Chicf Clevk, Auditor of State’s .

Office :

Dear Sir:—I have given consideration to the matters
contained in vours of the 6th instant, and have to say re-
specting the same: '

I have carefully examined the “three views” presented .
and find myself unable to concur in any of them. The Leg-
islature has (probably Dby oversight) failed to make pro-
vision for the extraordinary services required of sheriffs in
serving writs of wenire facias in capital cases; and having
done so, sheriffs, in, my opinion, are limited to the fee al-
lowed by law for serving and returning a wemsre for a petit
or special jury, to-wit : $5.00.

. What was not clearly in legislative contemplation when
the sheriff fee bill was enacted, cannot be supplied by “con-
struction.” ) :
' Very respectfully,

JOHN LITTLE,
. Attorney General.
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Election Tickets or Ballots—The Law Concernin u.

ELECTION TICKETS OR BALLOTS—THI LAW
CONCERNING.

The State of Ohio,
Office of the Attorney General,
Columbus April 14, 1874

W. W. Tonzille, Lisy., Pros. Atty., Wauscon, Ohio:

Dear Ste:—Iu yours of the zth instant, you say that,
at the recent clection in Wauscon, a ticket was voted headed
“Democratic Ticket,” which was written upon ruled writing
paper, with the names of candidates less than a hfth of an
inch apart, and ask my opinion as to whether such ballots
should be counted.

The act of March 21, 1874, embraces these require-
ments as to baflots

1. MAriten ballots must be on plain white paper.

2. Printed ballots must be printed (1) with black ink,
(2) with o ospeace ol nop less thane one-Gftheof an inehy be-
tween (below) cach name, and (3) on plain white news
printing paper.

3. On privicd ballots with a certain designated head-
ing no printed name must appear not found i the regular
Dallot with such heading.

4. AN tckets (written, or printed, or both) must be
without any device or mark to distinguish one from another,
except the wards as the head of the ticket, (and except also,
of course, the names on the ticket).

It is made unlaw ful for any one to print for distribution
at the polls, distribute to an clector, or knowingly vote any
ballot not printed or written in conformity fo the act and
any person so offending i lable to o fine of ifty dollars and
ten davs imprisoiment. Bt the law does not aathorize
the rejectiont of the ballot by the judges of clection an ac-
count of a disregurd of any of these requiraments, except
the third as I have numbered them, to-wit: when a ballot
with a certain designated heading shall contain thereon in
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?’;r;o—ﬂ._(‘;f_ﬂf’;t!_d_ H’s’th Selling Iﬂtaxicatag_.[,_t’q;o;-(-:;
not be Tried Before Jistice of Peace; Law of 1864.

the place of another a name not found on the regular ticket
with- such heading, such name shall be rejected and not
counted.

In no other case can they reject or refuse to count a
billot, or any name thereon, under this law for any violation
of it. If its provisions are disregarded in other respects
the remedy is to prosecute the offenders—not to reject their
viotes, . )

It follows, of course, that the ticket of which you write
mnust be counted. :

Very respectfully,
' JOHN LITTLE,
Attorney General.

PERSON CHARGED WITH SELLING INTOXICAT-
ING LIQUORS CANNOT BE TRIED BEFORE
JUSTICE OF PEACE. LAW OF 1864.

The State of Ohio,
Office of the Attorney General,
Columbus, April 16, 1874.

Jot L. Jones, Esq., Prosecuting Attorney, Jackson C. H.,
Qhio : .
Diar Sir:—In answer to your inquiries of the 14th

ingt., 1 have to say:

1. Upon a plea of not guilty a justice of the peace has
not authority to try and punish offenders under the act of
March 10, 1864, to suppress the sale of spirituous liquors
within the State upon days of election- - (S. &.S. 344). -

The statute, as it has stood since the adoption of the
vgiminal code, makes no provision. for a trial by jury be-
fiyre o justice of the peace in such cases, and a defendant

alinrged with a criminal offense cannot be denied his cousti-

Vol 11 0. A, G.
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Coal Companies Can Increase Capital Stock, But Can Do
so only by Complyimg With Each Regquirement of the
Law.

tutional right of a trial by an impartial jury. The most the
magistrate can do in the case, under that plea, is to recog-
nize or commit-in default of bail. '

2. It matters not, under that act, whether the accused
be the keeper of a saleon, or engaged in the traffic of
liquors, or not.

3. Several may be joined in an indictment under the
act, where they all participated in its violation.

Yours, etc.,,
JOHN LITTLE,
Attorney General.

"COAL COMPANIES CANI INCREASE CAPITAL
STOCK, BUT CAN DO SO ONLY BY COMPLY-
ING WITH EACH REQUIREMENT OF THE
LAW,

The State of Ohio,
Attorney General’s Office,
Columbus, April 17, 1874.

Hon. A. T. Wikoff, Secretary of State:

Sir:—First—A company incorporated under the laws
of this State for the purpose of mining coal may increase
its capital stock under the act of April 20, 186g. (Laws,
p. 71.) s
" Second—Such company can increase its capital stock
only in the mode prescribed by law. The stockholders can
waive no requirement of the law with respect to notice or
otherwise. .

Very respectfully,
JOHN LITTLE,
Attorney General.
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}Imm.‘opa-thr'c Hospita_; C?r?i‘pany of Cleveland—Juries in
Continued Capital Cases Should Be Selected Under
Amended Section of 1874.

HOMEOPATHIC HOSPITAL COMPANY OF CLEVE-
LAND. :

The State of Ohio,
Attorney General’s Office,
Columbus, April 17, 1874.

lan. 4. T. Wikoff, Secretary of State:

Sir:—Yours of today inclosing the certificate of the
I tameopathic Hospital Company of Cleveland, together with
the accompanying letter of Mr. Saunders, is received.

By his letter it appears that a material alteration was
made in the certificate by the consent and wish of the cor-
porators after acknowledgment.

This circumstance renders the certificate of such doubt-
ful validity, that I think you should not file it, especially
since it will be an easy matter to prepare and have duly exe-
cuted a proper certificate. '

Very respectfully,
JOHN LITTLE,
Attorney General.

JURIES IN CONTINUED CAPITAL CASES SHOULD
PE SELECTED UNDER AMENDED SECTION
OF 1874.
The State of Ohio,
Attorney. General's Office.
Columbus, April 22, 1874.

Joln L. Porter, Esq.; Prosecuting Attorney, Marysville,
(Ohio:

Dear Sik:—Yours of the 2r1st inst. received. You state

that John Reed was indicted at the October term, 1873, of
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Juries in Continued C apital Cases Should Be Selected Un-
der Amended Section of 1874.

the Union Common Pleas Court, for murder in the first de-
“gree; that the case was continued till the February term,
1874, jurors having been duly summoned each term, and that
the case was again continued to the May term, 1874; and
in view of the amendment of the twenty-fifth section of the
Crinunal Code, by the act of March 30, 1874 (Vol. 71, p. 59),
chariging the mode of selecting jurors in capital cases, you
ask under which section, the original or amended one, you
shall proceed to obtain a jury.

The question 1s one of difhculty and doubt, but upon
careful consideration, I am disposed to the opinion that you
should proceed under the amended section. It will hardly be
that the act of March' 30 would operate to “affect pending
prosecutions” within the meaning of the act of February 19,
1866 (S. & S. p. 1).

I't seems to me that the utmost that could be claimed for

" the former act is that it might affect the tribunal before
which the prosecution is to be had, and not the prosecution
itself. A different holding would involve consequences cer-
tainly not contemplated by the legislature.
* Very respectfully,
JOHN LITTLE,
Attorney General.
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Nub-Contractors or Matevial Men Cannot Obtain a Lien
Against the Agricultural and Mechanical College Biuld-
tegs; How to Proceed Against the Contractor.

SULB-CONTRACTORS OR MATERIAL MEN CAN-
NOT OBTAIN A LIEN AGAINST THE AGRI-
CULTURAL AND MECHANICAL COLLEGE
BUILDINGS; HOW TO PROCEED AGAINST
ITHE CONTRACTOR.

The State of Ohio,
Attorney General’s Office,
Columbus, April 23, 1874.

Henry §. Babbitt, Esq., Treaswrer O. A. and M. College,

Columbns, Ohio:

Sik :—In your letter of today you inquire whether it be
“practicable for a sub-contractor or party furnishing mate-
rials or labor, to file a lien as against the contractor for the
erection of the college edifice, or other structure upon the
college farm that shall have binding effect in law upon the
trustees of the college.”

When a sub-contractor or material man performs labor,
v furnishes material for the building of any structure on the
college premises, under the contractor, and such contractor
fnils Lo pay him therefor, and such sub-contractor or material
nn files an attested account of such labor or material un-
paidl for, with the Board of Trustees or the secretary, clerk,
o agent thereof, it is the duty of the board to notify the
contractor of such fact, and to retain the amount due for the
Inhiew or material out of any payments due or to become due
the contractor at the time or after the filing of such attested

neconnt, for the use of the laborer or material man.
[lut in no event can the person furnishing labor or ma-
ferinl as aforesaid obtain a lien upon such structures, be-

@iz they are “public property.”
Very respectfully,
JOHN LITTLE,
_ Attorney General.
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How Recognizances in Common Pleas Courts Should be
Taken.

HOW RECOGNIZANCES IN COMMON PLEAS
COURTS SHOULD BE TAKEN.

The State of Ohio
Attorney General’s Office,
Columbus, May 6, 1874.

J. M. Dumentl, Esq., Prosceuting Attorney, Hillsboro, Olio:

Dear SirR:—In vours of the 26th wltimo you inquire
whether a recognizance taken in term time of the Common
Pleas should “be in writing, signed and sealed by the parties
and attested by the clerk, and filed with the papers in the
case.” .

The forty-seventh section of the Criminal Code as
amended, 1872, provides that “when any court having cog-
nizance of a criime, shall take a recognizance, it shall be a
sufficient record thereof on the journal of such court, to en-
ter upon the journal the title of the cause, the crime charged,
the name of the party and his sureties thereto, the amount
of such recognizance, and the time therein required for the
appearance of the accused, and the same shall be considered
as of record in such court.” DBut it provides for the record-
ing in full of such recognizances in the final record where
the prosecuting attorney or the accused require it.

When the recognizance is set out in full in the journal
of the court (the section does not prohibit that), I think it
need not be signed and sealed by the cognizor and his sure-
ties. (See State vs. West et al., 30 O. S. 509; see also as
bearing on the subject 14 St., 140 and 21st, 635.)

But where this is not done and only the memo. desig-
nated by the statute entered upon the journal, 1 think, out
of abundant caution, in view of the doctrine in the State vs.
Crippen et al. 1st, 309, and the provision as to the final
record, there should be a recognizance taken and filed as you
indicate in your inquiry. In snch case the clerk should cer-



" JOHN LITTLE—I1874-1878. 2417
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tify under the seal of the court that the recognizance was
taken and approved by the court.
Yours,
JOHN LITTLE,
Attorney General.

VALUE OF RAILROAD BRIDGES SHOULD BE DIS-
TRIBUTED FOR TAXATION.

The State of Ohio,
Attorney General’s Office,
Columbus, May 8, 1874.

Hon. James Williams, Auditor of State:

Sir:—You request’an answer from this department as
fo the question contained in the letter from the auditor of
lLucas County of the 3oth ult., referred to you for reply.

The inquiry is “whether bridges (of railroad companies)
shall be taxed where located or distributed over the entire
line of road in the State.”

In my opinion their value should be “distributed,” as
that of other “property” of railroad companies is required
to be apportioned by section 5 of the act of May 1, 1862 (S.
& S., 767). ’ :
Very respectfully,

JOHN LITTLE,
Attorney General.
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INDICTMENTS FOR SELLING LIQUOR TO A
'MINOR.

The State of Ohio,
Attorney General's Office,
Columbus, May 8, 1874.

R. Daugherty, Prosecuting Attorney, Waverly, Ohio:

Dear Sik:—In my opinion there is some doubt as to
the sufficiency of the form of indictment for selling intoxi-
cating liquors to a minor found in Warren’s Crim. Law, p
649. There should be inserted after “was” and before “ ”
at the end, the words “then and there”; or if “to be” 'were
inserted for “was” it would certainly be good. Still I strong-
ly question whether it would he held bad as it is. It is not
advisable, however, to risk it.

Very respectfully,
JOHN LITTLE,
Attorney General.

APPROPRIATION FOR GEOLOGICAL REPORTS
CONSTITUTIONAL.,

The State of Ohio,
Attorney General's Office,
Columbus, May 11, 1874.

Hons. L. L. Rice, Supervisor of Public Printing, and A. T.

Wikoff, Sccretary of State:

Sirs:—In yours of the gth inst., just received, you in-
quire whether the act of April 20, 1874 (General Appropria-
“tion Bill), insofar as it provides “for. preparing for publica-
tion, engraving, printing, binding and publishing parts one
and two of the second volume of the report of the Geolog-
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ical survey of the State, to be expended under the direction
and supervision of the supervisor of printing and secretary
ol state,” and appropriating $60,000 for the purpose, be con-
stitutional, said act not having been passed by a vote of two-
thirds of the members elected to each branch of the General
“Assembly, and the “act providing for a geological survey of .
Ohio,” passed April 3, 1869, having expired by limitation.
You-inclose a copy of Senate Joint Resolution, adopted April
18, 1874, “providing for the printing and distribution” of the
volume on account of which provision was made in the act
aloresaid.

I have given consideration to your inquiry, and say, in
answer thereto, that in my opinion the act referred to, as to
said provision and appropriation, is not unconstitutional.

The appropriation is not for the payment of any “clam™
within the meaning of that term, as used in section 29, ar-
ticle 2, of the constitution, and did not require a two-thirds
vote of each house to render it valid.

Very respectfully,
JOHN LITTLE,
Attorney General.
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Indigent Blind; Construction of the Term; Not Necessary
to Advertise for Bids for furnishing Fuwrniture for New
Blind Asyhem Building.

INDIGENT BLIND; CONSTRUCTION OF THE
TERM; NOT NECESSARY TO ADVERTISE
FOR BIDS FOR FURNISHING FURNITURE
FOR NEW BLIND ASYLUM BUILDING.

The State of Ohio,
Attorney General’s Office,
Columbus, May 15, 1874.

Henry C. Noble and Thomas Bergin, E.s'qs e Tmstees Blind

Asylum, Columbus, Ohio:

GENTLEMEN :(—Yours of the 11th instant is before me,
in which you inquire:

First—"“What is the 111terpretat10n of ‘the indigent blind
in the State,” in the act of February 19. 1874, page 10,
O; L.?’

Second-—Does the phirase “any one article,” etc., as used
in section ¢ of the act of April 20, 1874 (O. L., p. g0), in-
clude furniture for the new asylum building ?

As to the former, in my opinion the phrase quoted re-
fers to the blind citizens of the State, who would be unable
tc purchase the books, etc., the distribution of which is pro-
vided for in the act, without impairing their means of com-
fortable subsistence. You are correct, in my judgment, in
your view that the act should he liberally construed in favor
of those intended to be benefited by it.

I have more difficulty with the second inquiry. But
upon a careful consideration of the language used, with the
context, I am disposed to the opinion that the answer to the
question should be in the negative. The language is:
“Whenever in the opinion of the Board of Trustees more
than five hundred dollars’ worth of any one article will be
needed for the use of the institution during any one year,
then it shall be the duty of said board to advertise for sealed
bids to furnish at the institution such articles at such times
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Indigent Blind; Construction of the Term; Not Necessary
to Advertise for Bids for Furnishing Furniture for New
Blind Asylum Building. :

and in such quantities as the steward may from time to time
direct,” etc. : .

Furniture generally for the new building could hardly
be designated “any one article.” If its purchase is embraced
at all in the language, it must be as to particular articles of
furniture, as tables, chairs, bureaus, etc. But my belief is
that the law was not intended to cover, such purchase. In
the first place furniture is not intendec for the use of the
institution “during any one year.” It is for permanent use
during an indefinite numbeér of vears. Then it is not some-
thing to be purchased and supplied piecemeal, “as the stew-
ard may from time to time direct,” but at once and at the
beginning of the occupancy of the building.

In my judgment the advertisment is required only in
the cases of the purchase of fuel, flour, meat, coffee and such
like articles of current use used yearly in large quantities,
and the delivery of which is ouly desirable when and as
needed. The fact that it is made the duty of the steward,
whose special charge it is to look after such supplies, to di-
rect the times and amounts of deliveries, ete., supports the
view here taken.

While, therefore, it is my opinion that the trustees are
not required to advertise, under this section, for bids for
such furniture, of course they would have the right inde-
pendently of it, to do so.

' Very respectfully,
JOHN LITTLE,
Attorney General.
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Perjury Cannot be Predicated Upon an Affidavii Taken by
a U. S. Officer in Secret Service—How Suits Are to be
Brought Against County Othcials for Unlawfully Draze-
g Money From Treasury. -

PERJURY CANNOT BE PREDICATED UPON AN
AFFIDAVIT TAKEN BY A U. S. OFFICER IN
SECRET SERVICE.

The State of Ohio,
Attorney General’s Office.
Columbus, May 16, 1874.

J. A. Justice, Esq., Prosecuting Attorney, Youngstoion,

Ohio: :

Dear Sik:—Yours of the 6th came duly to hand, but
opportunity to answer soonér has not been afforded.

You inguire in substance whether perjury can be pred-
icated upon an affidavit taken by a U. S. officer in the secret
service, relating to pensions, under the laws of this State.

L think not. The case does not, in my judgment, come
within any of the descriptions of perjury as defined by our
" statute. Yours, etc.,

JOHN LITTLE,

Attorney General.

HOW SUITS ARE TO BE BROUGHT AGAINST
COUNTY OFFICIALS FOR UNLAWFULLY
DRAWING MONEY FROM TREASURY.

The State of Ohio. -
Attorney General's Office,
Columbus, May 16, 1874.

Dawvid Mukison, Jr., Prosecuting Attorney, Henry County,
Ohio: '
Dear Sir:—In answer to vours of the 8th instant, T
have to say that where the county auditor or ceunty com-
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nussioners have unlawfully drawn or obtained moneys from
the county treasury, a suit may be commenced against him,
or them, in the name of the State of Ohio for the use of the
county, in any court haﬁng jurisdiction of the matter,
Yours, etc., '
JOHN LITTLE,
Attorney General.

PEDDLERS' LICENSES.

The State of Ohio,
¥ Attorney General’s Office,
¥ ; Columbus, May 21, 1874.

Hon. Tames Williams, -Auditor of State:

Sir:—The inquiries of the auditor of Wood County, to
which you request an opinioun, are:

First—Are persons selling goods by traveling in wag-
ons, peddlers under the meaning of chapter 68, 5. & S.?

Second—And does it make any difference so far as ob-
taining license from a county auditor is concerned whether the
goods belong to a merchant or company residing in and
carrying on business of merchant or manufacturer in the
State of Ohio? . .

Third—TIs a license issued by authority of said act suf-
ficient for an incorporated wvillage within the State?

My answer to the first and last questions is in the af-
firmative, and to the second in the negative.
Very respectfully, .

JOHN LITTLE,
Attorney General.
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PUBLISHING THE NEW CONSTITUTION.

The State of Ohio,
Attorney General’s Office, .
Columbus, -May 22, 1874.

Hon. A. T. Wikoff, Secretary of State:

Dear Sir:—In yours of yesterday you state that the
Constitutional Convention made it the duty of the secre-
tary of state, on or before the first day of July next, to
cause the proposed Constitution “to be printed in one Eng-
lish and one German weekly newspaper of each political
party printed in each county, if such paper be printed there-
in at a cost for each paper of not more than fifty dollars;”
and you ask my opinion as to the duty of the secretaty
“where there are two or more papers of the same political
party in one county™ which apply for the printing—whether
he should invite competition.

The convention named fifty dollars as the maximum
sum to be paid any paper for the printing designated, evi-
dently contemplating that in some counties at least it might
be done for less. Where the secretary by inviting competi-
tion can secure the publication intended, by July 1, for less
than fifty dollars in any instance, it, in my judgment, becomes
his duty so to do. Moreover in case of the application of
two or more papers of the same party from any county, I -
sec no other fair and practicable mode of determining which
should be awarded the work. Of course, it would be out of
the question for the secretary to undertake, in the limited
period named, to determine the relative circulation of such -
competing papers and to award the printing on that basis.

Very respectfully, _ ’
JOHN LITTLE,
Attorney General.
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I'UBLIC LANDS; LOCATION OF UNDER ACT OF
: 1872.

The State of Ohio,
Attorney General’s Office,
Columbus, May 28, 1874.

A. B. Newbury, Esq., Secretary Board of Public Works:
Stz :—In answer to your verbal inquiries 1 have to say:
First—The members of the Board of Public Works are

not éntitled to compensation in addition to their salaries,

for services in ascertaining and locating: public lands, under
the act of April 29, 1872. An allowance to them, as per diem,
could not be included in “expenses” under the act, for which

appropriation was made in the act of April 2o, 1874 (p. 152).
Second—Said act of April 29 authorizes the board to -

cmploy surveyors to ascertain said lands, etc. I see no legal

objection to the employment of the resident engineers of the
public works for that service, if such employment will not
interfere with their duties as such engineers.

Third—The appropriation for “expenses” incurred, will
he drawn by the board in the same manner as other appro-
priations are drawn by it.

Very respectfully,
JOHN LITTLE,
Attorney General.
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CANCELLATION OF CONTRACTS FOR CENTRAL
LUNATIC ASYLUM; HERSHISER_, ADAMS &
CO’S CONTRACT.

The State of Ohio,
Attorney General's Office,
Columbus, May 29, 1874.

T. R. Tinsley, Esq., Architect, Etc.:

Sir:—In yours of the 22d instant vou inclose copies of
contract of Hershiser, Adams & Co., for the doing of the
carpenter and joiner and of the pldstering aad stucco work,
to the extension wings of the Central Asvlum, together with
the letter of Hershiser, Adams & Co., asking that their con-
tract for the carpenter and joiner work be canceled for rea-
sons stated. Trom these it appears that the contract for
the carpenter and joiner work was entered into November 3,
1870, under the act of April 3, 1868, the work to be com-
pleted by January 1, 1873, that owing to the fact that the
other work was not done by that date, it was impossible for
H., A. & Co., to do theirs, and on this ground they ask the
cancellation of their said contract. It also appears that since
January 1, 1873, a small portion of said carpenter work has
been done.

You say it is a fact that, had the other work been suffi-
ciently advanced, they “could have proceeded with and per-
haps prosecuted their contract” within the time named.

In behalf of the Board of Commissioners you ask my
opinion as to the duty of the board in the premises, “also
as to the process of cancellation and reletting said contract,”
and upon what basis a settlement shall be made with H., A.
& .Co. for work done and material furnished by them to
date,

The authority to cancel contracts of this nature is given
to the board by the act of March 31, 1874, creating it, and
is contained in these words: “And the board shall have
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punwver, under the advice of the Governor, in case of failure
ol any contractor to perform his contract, to cancel the same
aned 1o make new contracts for the .work and material, or
@ither of them, as required by said contracts so ‘canceled,
not cxceeding the price fived by the contract canceled.”

| suppose the power to cancel a contract, thus con-
fereed, is limited to cases where the other party assents there-
t. wr has abandoned and refused to perform the same,
which amounts to assent; because the question whether a
comtractor has failed, in any instance, “to perform his con-
et is a judicial one, to determine which this board has no.
snthority. ' :

This is certainly the case, at any rate, as' to contracts
vntered into before the passage of said act of March 31. But
no question of this kind arises in this instance, as the con-
tractor asks for the cancellation of the contract.

As to the mode of cancellation—this may be done by a
resalution to that effect made and entered upon the minutes
ol the board, the written advice and consent of the Gover-
nor and Attorney General thereto, being first had (Laws,
(%74, D 155). : '

[ case of cancellation, the same works cannot be let at
 greater price than that named in the canceled contract
flus “the arrearages thereon™ (I. C.); and the cost of such
work, being more than three thousand dollars, in my opin-
i, the board would be subject to the provisions of the act
ol April 3, 1873, as to advertising and contracting for the
winie, as well as to the restrictions aforesaid as to price. And
tlw: board in such case would be warranted in settling with
1., A, & Co. at the contract price for the work done less
firrearages.

fut if the contract be not canceled, and the contrac-
lows should decline to do the work, the board may proceed
in relation thereto, under the twelfth -section of the act of
April 3, 1873 (Laws, p.-106), for “all the rights and powers
in the construction and control of said asylwn not incon-
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sistent with this act (March 31, 1874,) as have heretofore
been conferred by law upon the trustees thereof,” are con-
ferred upon the board.

Considering the fact that it is perhaps doubtful whether
the board could obtain in the event of canceling the contract,
and of the consequent delay in prosecuting the work of the
building, I would suggest that it would be the better plan
not to cancel it, but to proceed in the event of failure in its
performance, and said section 12; especially, since the duty
is imposed upon the board of prosecuting the work on the
building with reasonable dispatch “so as to bring the entire
building as well as suitable parrq of it into use and occupancy
at the earliest possible day.”

While the board, proceeding under this section, would
not be required to invite competition for the work, it would
in my judgment be proper and advisable to do so. It may Le
worth while to add, that H., A. & Co., not having accepted
the provisions 6f the act of 1873, their contract having been
previously made, would not necessarily be bound by the rule
of damages therein contemplated for a breach of the con-
tract on thelr part.

Very respectfully,
: JOHN LITTLE,
Attorncy General.
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KAILROAD COMPANIES CAN APPEAL FROM
COUNTY BOARD OF APPRAISERS TO THE
AUDITOR OF STATE.

Xenia, Ohio, June g9, 1874.

Hon. James Williams, Auditor of State:

Sik:—Yours of yesterday, inquiring whether the sixth
section of the act of May 1, 1862 (S. & S., 767), is not “vir-
tuadly repealed™ by section 3 thereof as amended April 14,
1863 (S. & S., 768), and the act of May 16, 1867 (I. C.), is
received.

I think not. By comparing the amended section 3 with
I original, it will be seen that the changes made consist in
hixig the time of meeting of the Board of Appraisers, where
notice is not given, ete., in May instead of June, and in re-
(iring reports to be made to the auditor of State and to the
ticneral Assembly. . These changes do not conflict with or
supersede section 6.

As to the act of May 16, 1867. This provides for a dif-
furent service altogether. The board constituted by it are re-
nmired to equalize valuations, not to make them.

The auditor of state under the appeal authorized by the
act of 1862 is empowered to appraise and assess the value
uf the railroad, etc., of the appellant, to increase or diminish
the value placed thereon by the Board of County Auditors.
T'he valuation which he fixes, stands precisely as that of the
oard of County -Auditors, had there been no appeal, and has
no other effect. ' '

To hold that section 6 is repealed, would be to leave
companies without remedy for excessive valuations, or at any
rile, without other remedy than the poor one of having their -
imjust burdens shared by others perhaps already sufficient-
Iv hurdened, TFor the Board of Equalization under the act
0l 1867 cannot reduce the aggregate of valuations. It would
lw to take away a remedy for a wrong which this section
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furnishes. This should not be done unless the statute clearly
requires such a construction. Repeals by implication are not
favored. '

In my opinion, therefore, the acts of 1863 and 1867 are
not only not in conflict with said section 6, but are in entire
harmouny with it, and effect should be given to all.

Very respectfully,
JOHN LITTLE,
Attorney General.

PAPERS IN DUE FORM.

The State of Ohio, _
Attorney General's Office,
Columbus, June 4, 1874.

Hon. W, F. Church, Superintendent, Etc.;

SirR:—I have examined the papers handed me today
with yours of this date, and have to say in answer to your
inquiry, that in my opinion, such papers are in form and
execulion sufficient and satisfactory, and that the commis-
siorer would be warranted in making the transfer of bonds
(to the proper extent), authorized by the paper marked “M”
among the exhibits.

Very respectfully,
JOHN LITTLE,
Attorney General,
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FERSONS OBTAINING MONEY ON INSURANCE
FOLICIES ON COMPANIES NOT IN EXIST-
IEINCE CAN BE PROSECUTED ,FOR OBTAIN-
ING MONEY UNDER FALSE PRETENSES.

The State of Ohio,
Attorney General’s Office,
Columbus, June 12, 1874.

ol McCrury, Esq., Prosecuting Attorney, Ashland, Ohio:

Sik:—Yours of the &8th instant is received, and in an-
swer I have to say: )

Iirst—I am informed_at the secretary of state’s office
izt there is no record there of the incorporation of the “Can-
ton Lightning Rod Co.”

Second—If persons are assuming to act for a corpora-
liun not in existence, and issuing policies of insurance, and
receiving money thereon, under the pretense that they are
nuthorized to do so, when tHey are not, they are amenable to
ihe law for obtaining money under false pretenses. (See
l.aws, 1873, p. 39.)

Very respectfully,
JOHN LITTLE,
Attorney General.
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COST OF PUBLISHING THE GEOLOGICAL_RE- ___
~ PORTS NOT TO EXCEED THE APPROPRIA-
TION.
The State of Ohio,
Attorney General’s Office,
Columbus, June 17, 1874.

L. L. Rice and A. T. Wikoff, Esq.. Supervisor of Printing
and Secretary of State: '
Sirs:—VYours of this date received. In answer I have

to say: That in my opinion the appropriation of $60,000
for preparing “for publication, engraving, printing, binding
and publishing parts one and two of the second volume of
the report of the geological survey of the State” is intended
to cover the entire expense of said volumes,

You should curtail the matter presented, according to
the best judgment and light you may be able to command,
to such limit as that the volumes may be completed for the
sum named.

: Yours, etc.,
JOHN LITTLE,
Attorney General.
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Association of Ohio.” : '

COMPANIES ORGANIZED UNDER THE ACT OF
APRIL 20, 1872, CANNOT DO A LIFE INSUR-
ANCE BUSINESS —“MUTUAL PROTECTION
ASSOCIATION OF OHIO.”

The State of Ohio,
Attorney General’s Office,
Columbus, June 26, 1874.

Hon W. F. Church, Superintendent of Insurance:

Sir:—In answer to yours of the 24th instant, I have
tey say: '

First—Companies organized under the act of April 20,
1872 (Laws, 1872), are not authorized to do a life insurance
lusiness, and such companies are not required to “comply
with the laws regulating insurance.” '

Second—“The Mutual Protection Association of Ohio,”
organized under said act, judging from its advertisement and
“rules and regulations” which you enclose, is exceeding the
limits of its authority, in that it is attempting to carry on the
business of general life insurance.

Very respectfully,
JOHN LITTLE,

Attorney General.
P. S.—I return your enclosures herewith.
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DR. WM. TREAVITT'S CASE.

The State of Ohio,
Attorney General’s Office,
Columbus, June 26, 1874.

Hon. James Williams, Auditor of State:

Sir:—I have examined with care the affidavit of Dr.
Wm. Treavitt and accompanying papers contained in yours
of June 1, and am disposed to concur in the view that the
case presented is not one calling for the interposition of the
auditor of state, if in fact he has any authority in the prem-
ises. )

If there be errors of the kind claimed upon the dupli-
cate of Franklin County, and the auditor thereof declines to
make correction, uncler the dct of January 16, 1873 (L., p.
10), the remedy is by injunction (S. & C,, p. 1151). Were
it clear that an error exists to the prejudice of Dr. Treavitt,
and also clear that the auditor of state had authority to cor-
rect it, of course, the doctor should not be subjected to the
expense and trouble of a suit to obtain redress. But neither
of these things is clear. In fact there is great doubt as to
both, and in such a case, in my judgment, parties should be
left to their remedies in the courts.

I return the papers inclosed in your letter herewith.

Very truly, etc.,
JOHN LITTLE,
Attorney General.
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APPROPRIATION FOR OHIO RIVER IMPROVE-
MENT COMMISSION.

The State of Ohio,
Attorney General’s Office,
Columbus, June 27, 1874:
. Hon. Isaac Welsh, Treasurer of State:

SIR :—In answer to yours of this date I have to say that
in my opinion the appropriation of $2,000 “for the payment
of printing, stationery and necessary expenses incurred by
the commissioners appointed by the governor to look after
the improvement of the Ohio River,” cannot constitutionally
be paid out of the “asylum fund.” This fund was raised by
taxation for a wholly different purpose and cannot, therefore,
be applied to this. Neither in my opinion can this appropria-
tion be paid out of the general revenue fund, the Icg:slaturc
not having directed that to be done.

Very respectfully,
' JOHN LITTLE,
Attorney General.

RECOGNIZANCES IN COMMON PLEAS.

The State of Ohio,
Attorney General’s Office,
Columbus, July 13, 1874.

Martin L. Sawyer, Prosecuting Attorney, Wooster, Ohio:
Sir :—In answer to vours of the 2g9th ult,, I have to say
that where a prisoner is duly recognized at one term of
court to appear at the next, and at the same term at which
recognizance is entered into, a motion is made by his coun-
sel to have the amount of the bond reduced and the same is
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overruled, such action of the court will not vitiate the bond—
not even if the court names the amount to be inserted in the
recognizance a second time,
Very respectfully,
" JOHN LITTLE,
Attorney General.

VILLAGES CAN PROCEED TO ELECT OFFICERS
WHERE THEY HAVE FAILED TO DO SO FOR
A NUMBER OF YEARS.

The State of Ohio,
Attorney General's Office,
Columbus, July 13, 1874.

Hon. A. T. Wikoff, Secrctary of State:

Sir :—Where a village has failed to elect its officers for
a number of years, as is stated to be the case at Norwich,
Muskingum County, it may, notwithstanding, proceed to
elect ; but such-election can only be held upon the first Mon-
day of April. _ '

It would be advisable in such case to give public notice
of the intended election, so that all the electors of the village
may be fully apprised of it.

Very respectfully,
JOHN LITTLE,
Attorney General.
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SCHOOLS NOT CONDUCTED WITH A VIEW TO
PROFIT ARE EXEMPT FROM TAXATION.

Tl-ie State of Ohio, -
Attorney General's Office,
Columbus, July 14, 1874.

Houn. James Williams, Auditor of State:

Sir :—Under the third section of the tax law as amended
March 21, 1864 (S. & S., 761), “all public colleges, public
academies, all buildings connected with the same * * *
not used with a view to profit” are exempt from taxation.

If the “school,” of which mention is made in the letter
of the Wayne County auditor to you under date of July o,
be conducted “not with a view to profit,” by those owning,
or having control of the buildings, etc., it comes within the
exemption and should not be taxed.

The charging of tuition would not determine its liabil-
ity to taxation.

Yours, etc.,
JOHN LITTLE,
Attorney General.

NEVINS & MYERS’ BILL FOR PRINTING FOR CON-
STITUTIONAL CONVENTION.,

The State of Ohio,
Attorney General's Office,
Columbus, July 14, 1874.

To the Commissioner of Printing:
Sir:—In answer to yours of this date I have to say,
that in my opinion the bill of Messrs. Nevins & Myers for
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urer—County Tptasurer Must Keep the City Funds in
the County J/’éésu-ry.

printing fop/the Constitutional Convention, which has been
allowed nd which you say falls within their contract with
the Sgite in thal behalf, should be paid—there being an ap-

prgpriation for that purpose unexpended.
/M ; Very respectfully,
JOHN LITTLE,

Attorney General.

COMPENSATION OF COUNTY TREASURER ACT-
ING AS CITY TREASURER—COUNTY TREAS-
URER MUST KEEP THE CITY FUNDS IN THL
COUNTY TREASURY. '

The State of Ohio,
Attorney General's Office,
Columbus, July 14, 1874.

J. L. Vallandighamn, Esq., Prosceuting Attorney, Butler

County:

Sir:—In vours of the 1ith inst. you inquire: Iirst,
what I understand to be the “legal compensation” of the
county treasurer of Butler County on account of his service
as city treasurer of the city of Hamilton—the county treas-
urer being ex-officio city treasurer, and second, whether he
has the right to deposit the city funds elsewhere than in the
county treasury.

First—The treasurer’s compensation is to be fixed by the
city council, but cannot cxcecd fivc hundred dollars per an-
ram.  See sixty-first section of Municipal Code, as amended
in 1872 (Laws, p. 64-5).

Second—The city funds are "'public money,” “and the
public money paid into the county treasury, whether it be-
longs to the county, State or other party. shall be kept by the
county treasurer in the treasury of the county.” Again, each

L 1
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Companies Orgamzed Under the Act of April 2o, 1872, Can-
not do a Life Insurance Business—"Mutual Protection
Association of Ohio.” :

county treasurer shall be required to keep safely in his treas-
~ury without loaning, using or depositing wm banks or else-
where all the public money of whatsoever character paid into
such treasury. (S. & C., 1606.)

[ think there is no room for mistaking the meaning of
this langnage. Very evidently the legislature intended by it
to include all public money then or thereafter coming- into
the treasurer’s hands.

Your treasurer, therefore, is not only not warranted in
depositing the city funds elsewhere than in the county treas-
ury; but is prohibited under heavy penalties from so doing.
"(See section 15 of the act of April 12, 1858 (S. & C,, p.
1610).

The recent act of March 17, 1873 (Laws, p. 66), cou-
templates that city funds shall be kept in county treasury, in
that it provides for their examination at the same time the
examinations by commissioners and by order of probate court
are had, etc. Very respectfully, '

JOHN LITTLE,
Attorney General.

COMPANIES ORGANIZED UNDER THE ACT OF
APRIL 20, 1872, CANNOT DO A LIFE INSUR-
ANCE BUSINESS —“MUTUAL PROTECTION
ASSOCIATION OF OHIO.”

The State of Ohio,
Attorney General’s Office,
Columbus, July 14, 1874.

Hon. W. F. Church, Swperintendent of Insurance:
Sir:—Yours of July 3, inclosing a copy of the consti-
tution and by-laws of the “Mutual Protection Association of
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Companies Organized Under the Act of April 2o, 1872, Can-
not do a Life Insurance Business—"Mutual Protection
Association of Ohto.”

Ohio,” and inquiring whether said association can do the
business contemplated thereby without complying with the
msurance laws of the State, was duly received.

I have given the matters submitted careful considera-
tion and have the following to say in reference thereto:

Said association, it appears, was incorporated [February
27, 1874, under the act of April 20, 1872 (Laws, p. 82),
which provides: “That any number of persons not less than
five may associate themselves together as provided in the
first section of the act entitled ‘an act to provide for the
creation and regulation of incorperated companies in the
State of Ohio, passed May 1, 1852, for the purpose of nutual
protection and relief of its members and for the payment of
stipulated sims of money to the familics or heirs of the de-
‘ceased wmembers of such association.””

The act provides for the incorporation of the trustees
of such association, and defines their powers as follows

In the name of such association, they “shall have power to

receive money cither by yoluntary donation or contribution
or to collect the same I)jég-seﬁsmcnt on its members ; and to
distribute, invest and appropriate the same in such manner
as such association shall deem proper, with power to sue
and be sued, plead and be impleaded, defend and be de-
fended, contract and be contracted with, acquire andl convey
at pleasure all such real and personal estate as may be nec-
essary and convenient to carry into effect the objects of the
association; to make and use a common seal and the same
to alter at pleasure; and do all needful acts to carry into ef-
fect the objects for which 1t was created in such manner and
for such purpose as may be prescribed by the rules and
regulations of the association, not inconsistent with the laws
of this State, and the purposc of the assoctation as above ex-
pressed.” (Sec.3.) .
: The purpose of this organization is set forth in articie
“two of its constitution to-wit: “The object of this associa-
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tion shall be to furnish by purely mutual aid, insurance upon
life at the lowest possible cost.” All necessary provisions
are made to carry out this object. The election of officers—
president, vice president, secretary, treasurer, medical board
and attorney—with duties similar to the duties of such of-
ficers in other insurance companies ; the appointment of gen-
eral and special agents to solicit persons to take policies, or
become “members,” etc., the issuing of policies to the insured
on payment of policy fee, namely, of $7.00 on a $2,000 pol-
icy and $10.00 on a $5,000 policy, with the requirement that
cach policy holder shall pay an amount due of $2.00 or $5.00,
accordingly as he holds a $2,000 or $5,000 policy; the as-
sessments upon each policy holder of a certain sum, varying
with the age of the assured, upon the death of a member,
the payment by the company of the amount stipulated in the
policy to his heirs or personal representatives upon the death
of the policy holder; in short, all matters necessary to be
done by the company, its officers and insured, in an ordinary
life insurance company operating on the mutual plan, are, in
all substantial particulars, well provided for.

The plan is similar to that of the “Protection Life Insur-
ance Company of Chicago,” and the policy issued is almost
identical with that company’s as will be seen by the copy
herewith inclosed.

The constitution and by-laws contain the very matters
required to be set forth in the “charter” of a life insurance
company organized under chapter two of the act of April
27, 1872. See section 4, p. 151) ; and a company organized
on the mutual plan under that chapter, and-doing its business
in the precise mode contemplated by this constitution and
these by-laws, would certainly be acting within the limits of
its authority.

[ can come to no other COI‘ICIIIS]OI‘I then, that the “Mu-
tual Protection Association of Ohio” is engaged in a life in-
surance business and is a de facto life insurance company
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. Companies Organised Under-the Act of April 20, 1872, Can-
not do a Life Insurance Business—"“Mutual Protection
Assoctation of Ohio.”

The question then is, Does the law authorize such a com-
pany to be created and to carry on business under said act ot
April 20, 18727

It will be observed that, under it, associations may or-
ganize for three purposes, namely: First, for mutual pro-
tection of its members ; second, for mutual relief of its mem-
bers, and third, for the payment of stipulated sums of money
to the families or heirs of dececased members. Authority is
not given to organize for any one of these purposes, but for
all together. In the “charter” of this company there is no
provision whatever for either the protection or relief of any
member under any circumstances. And I am not sure that,
‘within the meaning of the act, there is provision made "“for
the payment of stipulated sums of money to the families or
heirs of the deceased members”—the question being whether
the sum to he paid when its amount is dependent upon con-
tingencies existing at the time of decease, can be said to be
“stipulated.” But admitting that provision is made. for the
purpose, the organization still fails to fulfill the purposes of
the law in'the other respects.

Again it is authorized to do certain specific things
named, and in addition “all needful acts to carry into effect
the objects for which it was created,” in such manner as
may be prescribed in its rules and regulations “not incon-
sistent with the laws of this State.” _

It has provided for the appointment of general and
special agents to solicit insurance. While these may be
“needful” to conduct the business of life insurance, it seems
to me they are not necessary to carry out the purposes con-
templated by the act of April 20; and if not, their appoint
ment for such purpose is without warrant of law. But the
greatest difficulty in the way of this company’s doing a life
insurance business is to be found in the insurance act of April
27, 1872—passed seven days after the one under which this
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vennpany was incorporated, and which, therefore, must pre-
vail if there be any conflict in the provisions of the two.

Section 3 of chapter 2 (Laws, 1872, p. 150) provides:
"No insurance company organized under the laws of this
Sete shall undertake any business or, risk, except as herein
frrowided.” Tt is not and: cannot be claimed that this com-
pany is doing or proposing to do business “as herein pro-
vided.”  The legislature has thought it proper to provide,
sl has provided, certain safeguards for the public as against
jmissible irresponsible life insurance companies.

Life insurance companies are required to have a certain
snount of capital (not less than $100,000), so invested and
accured as to be available to meet the demands of their poli-
civs; and their business is to be conducted under the eye of
the insurance commissioner, the State’s agent, and so con-
ncted as to make the policy holder reasonably secure. And
i cannot be, that the General Assembly after providing such
sufeguards in the matter of life insurance whether upon the
mutual or stock plan contemplated that they could be
evaded as this company would be enabled to evade them, were
it to continue under its present constitution and by-laws. It:
hins no capital. If funds of policy holders accumulate in its
linds, there is no provision of law as to their investment—
ull vests with the honesty and integrity of its officers, which
may be security enough in this particular case; but if this
cormpany may thus go on, so may any other organization in
like manner, and the result would be that the insured would:
have no other security for the safety of their accumulatéd
finds or of the final payment of their policies, than such
us may he derived from the integrity and responsibility of the
company’s officials. Tt is clear to my mind that the law does
woi contemplate such a state of affairs. .

Such a construction must therefore be given to the for-
iner act as will exclude .the idea of its conferring a power
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Sheriffs Must ssue Proclamnations of the Election at W hich
the Proposed Constitution Will Be Submatled.

to0 do a general life insurance business upon the mutual plan,
with the appliances incident to such general business.

I think it should be confined in its application to persons
who woluntarily associate themselves together for the pur-
poses—all the purposes—named, and without the interven-
tion of agencics and other like instrimentalities, common to
general insurance companies, siich agencies, etc., as before
stated, being in-my opinion, unauthorized by the act. And
without these there is little danger of a company organized
under it trenching upon the domain of general insurance.

I must therefore answer your inquiry, as well as the .
question above stated, in the negative.

As it is said large interests are involved in the decision
of this matter, it might be well to suggest to the company
the amicable submission of the questions involved, in proper
- form to a proper judicial tribunal.

Very respectfully,
JOHN LITTLE,
Attorney General.

SHERIFFS MUST ISSUE PROCLAMATIONS OF
THE ELECTION AT WHICH THE PROPOSED
CONSTITUTION WILL BE SUBMITTED.

The State of Ohio,
Attorney General’s Office,
¥ Columbus, July 17, 1874.

Hon. A. T. Wikoff, Secretary of State:

Sir:—In answer to yours of this date I have to say:
The act providing for the election of members to, and the as-
sembling of the constitutional convention, provides that “the
election at which said submission shall be made shall be held
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andd conducted at the places, and by the officers, and in the
minner provided by law for the election of members of the
IHouse of Representatives as far as practicable.” Also, that
“ull the provisions of laws of the State relative to elections
shall apply to said election as far as applicable.” (O. L.,
Vol. 70, p. 7.)

The fourth section of “the act to regulate the elections
ol state and county officers” (S. & C., p. 532) makes it the
dnty of every sheriff fifteen days before every general elec-
tion, and ten days before any special election “to give pub-
liz notice by probation throughout his county of the time of
holding such elections and the number of officers at that time
ta be chosen, one copy of which shall be posted up at each
ol the places where the elections are appointed to be holden,
and inserted in some newspaper published in the county.”

Sheriffs should therefore, in my judgment, issue their
proclamations of the election, August 18, at which the
proposed constitution is to be submitted.

This is to be a “special” election, and ten days” notice
thereof would probably fulfill the requirements of the law;
lut as it is to be “held and conducted in the manner” pro-
vided by law for the election of members of the House of
Representatives whereof fifteen days’ notice must be given,
it is advisable, out of abundant caution, that the proclama-
tions issue fifteen days at least before the election.

There being no ofhicers to choose at said election, that
portion of the law requiring the proclamation to state “the
mnber of officers at that time to be chosen” is, of course,
not applicable. In lieu of such requirement it would be
proper and advisable to issue in the proclamation all of sec-
tion 11 of the schedule of the constitution.

Very respectfully,
- JOHN-LITTLE,
Attorney General.



276 " OPINIONS OF THE ATTORNEY GENERAL

Belmont d:r-unt}' Cost B-iﬁl——Met-?opatimn Plate Glass In-
surance Company of New York.

BELMONT COUNTY COST BILL.

The State of Ohio,
Attorney General’s Office,
Columbus, July 17, 1874.

Hon. James Williams, Auditor State:

Sir:—Yours of recent date, inclosing communication of
prosecuting attorney of Belmont County relative to certain
items in cost bill, is received. :

You were right in not paying the items “in lump.” The
item of $27, for deposition being now itemized, should be
paid. “The item of $40, being $20 each paid to two witnesses
to secure their attencdance from West Virginia, over the
river, should not be paid, as it is unauthorized by law.

' Very respectfully,
JOHN LITTLE,
Attorney General.
P, S.—I herewith return inclosures.

., METROPOLITAN PLATE GLASS INSURANCE
COMPANY OF NEW YORK.

The State of Ohio,
Attorney General’s Office,
Columbus, July 17, 1874.

Hon. W. F. Church, Superintendent of Insurance:

) Sir:—TIn answer to yours of recent date, I have to say,
- with some doubt, that in my judgment, the “Metropolitan

Plate Glass Insurance Company of New York” whose char-

ter you inclose, is not requiréed, in order to do business within

this State. “to comply with the laws of this State relative to

insurance” in all respects.
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M Ct?’;f)o{i:fﬂ-}-i Plate Glass Insurance Company of New York.

It appears from the first section of its charter that it is
only authorized to make “insurance upon plate glass against
damage or liability arising from any unknown or contingent
cvent whatever whicli may be the subject of legal insurance
creept the perils and risks included within the department of
fire, marine and legal insurance.” That is, as I understand
the charter, the company i limited to the insurance of plate
vlass and to such risks on this, as fire and marine com-
panies are not authorized to take.

Companies organized under chapter 1, section & of the
act of April 27, 1872, as to insurance on property, are con-
fined to insurance “against loss or damage by fire and light-
ning,” except that “all kinds of insurance” may be made on
“merchandise and other property in the course of transpora-
tion.” (Laws, 1874, p. 65.)

I'he organization of fire insurance companies for any
other purpose than mentioned in said section 8 as aforesaid,
is not authorized by the laws of this State. No comnpany,
therefore, can be organized under our laws to do, or carry
on a business like that of this New York company, its busi-
ness not falling within the purposes named in said section.

It is provided in section 20 of the general insurance act,
as amended April 24, 1873 (Laws, p. 151), as follows:

“It shall not be lawful for any insurance company * *
incorporated, orgamzed or associated under the laws of any

" other'state  * % % . for quy of the purposes mentioned in

this.chapter * # to transact any business of insurance in
this State without,” etc.; “nor shall it be lawful for any per-
son ¥ ¥ to act as agents in this State for any sueh
company ¥ ¥ without,” etc., “nor shall it be lawful for
any insurance company * * * organized under the laws of
any other state * * t{o take risks or transact business of in=
surance in this State, unless possessed of the amount of actual
capital required of sunilay companies formied under the prove-
sions of this chapter’’ But this company is not organized
“for any of the purposes mentioned in this (said first) chap-
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Metropolitan Plate Glass Insurance Company of New York
—ZElection of Sheriff in Ashtabula County.

ter,” as has been seen; nor, in my opinion, can a company
he organized under said chapter “similar” to this one..

The foregoing provisions therefore do not apply to the
Metropolitan Plate Glass Insurance Company of New York.

But there follow provisions in said section 20, which
seem general in their application to companies of other
states, and which, therefore, apply to this company, namely :
“Nor shall it be lawful for dny insurance company, associa-
tion or partnership, organized under the laws of any other
state * * to take risks or transact business of insurance
in this state ¥ * * unless the entire capital stock of said
company be {ully paid up and invested as required by the
laws of the state where organized;” and the further provi-
sion inmnediately following, requiring “any company,” etc.,
to file with the superintendent a written instrument duly
signed and sealed, authorizing agents to acknowledge ser-
vice of process, etc., and waiving all claim and right to re-
move causes to U. 5. courts, etc. _

This company should therefore, in my judgment, be re-
quired to comply with these last above named provisions of
the statute before engaging in business in this State, but
not with any other.  Very respectfully,

JOHN LITTLE,
Attorney General.
P. S—1I return papers herewith.

ELECTION OF SHERIFF IN ASHTABULA
COUNTY. '

The State of Ohio,
Attorney General’s Office,
Columbus, August 3, 1874.

Hon. A. T. Wikoff, Secretary of State:
Dear Str:—In answer to yours of August r. inclosing
letter from clerk of Ashtabula County, and asking my opin-
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Information Should Conclude With the Words “A gainst the
Peace,” Etc.

.

ion as to matters therein contained, I have to say, that un-
iler the circumstances detailed, there should be an election for

T aherilf of said county at the October election of which due no-

tice should be given. The person then elected will be elected
lor full term. Until the election and qualification of such sher-
- iff, the present coroner can continue to discharge the duties '
of sheriff. Neither the appointment authorized by the act
of February 17, 1831 (S. & C., 1402), nor the appointment
of a4 day for the holding of an election, etc., provided for in
section 35 of the act of May 3, 1852 (5. & C., 539), is man-
datory; 1t 1s permissible only. .
Yours, etc.,
JOHN LITTLE,
Attorney General.

INFORMATION SHOULD CONCLUDE WITH THE
WORDS “AGAINST THE PEACE,” ETC.

The State of Ohio,
Attorney General’s Office, *
Columbus, August 7, 1874.

Jasher Pillars, Prosecuting Attorney, Bowling Green, Ohio:

Dear Sik :—General Pond has sent me for answer your
letter to him dated July 5, in which you inquire whether it
lxe necessary to conclude an #nformation in the Probate Court
with the words: “against the peace and dignity of the State
of Ohio.”

I don’t know that the question has been passed upon by
our Supreme Court.  An information has been approved bv
i, however, concluding in that way—Miller & Gilman vs.
The State. 3 O. S, 477. It seems to be the doctrine of the
clementary writers that informations should, as to the body
of the complaint, contain all that is required in an indict-
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County Treasurers and Sherifi's Not Eligible to Ef_ecfion for
the -Third Successive Term if the New Constitution
Should Be Adopted.

ment “omitting nothing which the indictment should contain,
cven to the conclusion.”” Lord Hale said: “Every offense
against a statute should be laid contra pacem:,;” and this at a
time when prosecutions for misdemeanors by information
were common. :

Without, therefore, undertaking to predict what the Su--
preme Court might hold upoun the subject, I should advise
against the omission of those concluding words in an in-
formation. Very respectfully,

JOHN LITTLE,
Attorney General.

COUNTY TREASURERS AND SHERIFFS NOT
ELIGIBILE TO ELECTION FOR THE THIRD
SUCCESSIVE TERM IF THE NEW CONSTITU-
TION SHOQULD BE ADOPTED.

The State of Ohio,
Attorney General’s Office,
Columbus, August 14, 1874.

Robert N. Sprv, Prosecuting Attornev, Portsmouth, Ohio:

DeEar Sir:—The inquiry, submitted in yours of the
-12th inst., namely: Whether county treasurers and ,sl_leriﬂis,
whose second terms expire January, 1875, will be eligible,
under the new -constitution (if adopted) to an election to the
same offices at the ensuing October election, is fraught with |
difficulty.

The provision of the present constitution restricting
them to two terms in succession 1s continued in the new
one, : .

Now, whether the doctrine that where a statute is
amended in some particulars and re-enacted in others—the
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“ylil being repelled by the new act—the re-enacted portion
“will he regarded as in continuwous operation, is applicable ima
“pfige like this, and whether the word “laws” as used in the
~firae section of the schedule of the new constitution, which
© pantinues in force “all laws,” ‘etc., is to be restricted in its
ipplication to statutory law, or given a broader meaning, I
will not now undertake to discuss or give an opinion as to.
"I'he question you present is far reaching and should be
armsidered with the utmost care and deliberation ; and as you
prresent it not as a practical, but rather as a speculative one,
I will content myself hy saying it would, in my judgment
e a hazardous experiment to elect a county treasurer or
shertlf for the third successive time at the October election
ensuing. Yours truly, ) -
JOHN LITTLE,
Attorney General.

HARTFORD STEAM BOILER COMPANY OF HART-
FORD, CONNECTICUT.

The State of Ohio,
Attorney General’s Office,
Columbus, August 20, 1874.

\

tHon. W. F. Church, Superintendent of Insurance:

Sir:—In answer to yours of the 14th inst., I have to
say that, in my judgment, “the Hartford Steam Boiler
Company of Hartford, Conn.,” is to be classed in the same
citegory, as to complying with the provisions of Ohio insur-
ance laws, as the Metropolitan Plate Glass Insurance Com-
pany of New York, concerninng which I have hitherto advised
yOouL : Very respectfully,

JOHN LITTLE,
Attorney General.
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Hiberwia Insurance Company of Cleveland; Reduction of
Capital Stock of—Ohio Soldiers' & Sailors’ Orphans’
Home; Trustees May Employ Suitable Person to Prose-
cite Charges Against the Superintendent of.

HIBERNIA INSURANCE COMPANY OF CLEVE-
LAND-—-REDUCTION OF CAPITAL STOCK
. OF.
The State of Ohio,
Attorney General's Office,
Columbus, September 10, 1874.

Hon. W. F. Church, Superintendent of Inswrance:

Sik-—In answer to yours of the 8th instant, I have to

_say, that, in my opinion, the “Hibernia Insurance Company
of Cleveland,” under the circumstances cetailed, may com-
ply with the substantial requirements of the law in the prem-
ices, by a reduction of its capital stock (not below $100,000)
if with such reduction it is enabled to make a satisfactory
exhibit of its affairs. '

As to the mode of reducing the capital stock, your at-
tention is directed to section 74 (91) of the act of May 1,
1852. (S. & C, p. 309.)

Very respectfully,
JOHN LITTLE,
Attorney General.

OHIO SOLDIERS' & SAILORS’ ORPHANS' HOME —
TRUSTEES MAY EMPLOY SUITABLE PERSON
TO PROSECUTE CHARGES AGAINST THE SU-
PERINTENDENT OF.

Xenia, Ohio, September 19, 1874.

General J. Warren Keifer, Springfield; Ohio:

DeaAr Sir:-—Yours of the 16th inst. awaited my return
from Columbus last night.

You submit these inquiries relative to the Board of
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hm Soldiers” & Sau'tr-: Orphans’ Home—Trustees May
Aimploy Sustable Persqu to Prosecute Charges Against

C the Superintendent of. \

Fristees of the Ohio Soldiers’ and 'S Ql:'j Orphans’ Home,

i’;%“‘_u_l.t}. lo-wit : )
4 Iirst—"“Has the board power to emplts.and pay a rea-

- sanahle compensation to a competent person td*eonduct an
|!|\'L..hh;_‘at:on against the superintendent of the ha?ﬁ?:‘wafter
farmal charges are prepared and filed against him, which
involve his qualification and fitness to hold his position ?”’

Second—"If your answer to the above question is in
the negative, is there any officer known to the law whose
duty will require him to attend to s1.1ch an investigation be-
fore the board ?” :

Iirst—The statute invests the board with power to re-
move any officer or employe of the home “at pleasure,” ex-
cept the superintendent, whom thev can remove only for
certain specified causes. When charges are duly made
against him involving any of these causes, it unquestionably
liccomes the duty of the board to investigate them; and the
authority to use the means reasonably within reach necessary
to such investigation may be exercised. If, in the judgment
of the board, it be necessary to the investigation, and the
charges be of such a nature as to warrant it, they may, in my
opinion, employ and reasonably compensate a suitable per-
son for the purpose indicated. But I may be permitted to
add, that such investigations should, in my judgment, be
conducted by the board and without such employment, when
it is at all feasible for them to do so.

Second—Your second interrogatory is ans“ered in the
negative.

The Attorney General is by law made the legal adviser
of your board, but his duty would not require his attendance
at and prosecution of such an investigation.

Very respectfully,
JOHN LITTLE,
Attorney General.
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Central Lunatic Asylum for Brick; Percentage to Be Re-
tained—County Commissioners May Use Reasonable
Means to Prevent the Escape of Prisoners Working
Out Fines. '

CENTRAL LUNATIC ASYLUM FOR BRICK—PER-

CENTAGE TO BE RETAINED.

The State of Ohio,
Attorney General's Office,
Columbus, October 1, 1874.

T. R. Tinsley, Esq., Architects, Etc., Columbus, Ohio:
Deagr Sir:—In answer te the inquiry submitted in yours
of this date, I have to say: :
In the matter of retaining percentage upon contract for
brick, etc., the Board of Commissioners should do preciscly
as they would have done had Jones & Sons themselves, in
fact, furnished the brick. In other words Jones & Sons
should be regarded as furnishing the brick and'the money
paid therefor should be charged to their account under the
building contract, and the percentage retained as though Lip-
pett were uinknown in the transaction.
Very respectiully,
JOHN LITTLE,
Attorney General.

COUNTY COMMISSIONERS MAY USE REASON-
ABLE MEANS TO PREVENT THE ESCAPE OF
PRISONERS WORKING OUT FINES.

The State of Ohio,
Attorney General’s Office,
Columbus, October 1, 1874.

J. A. Justice, Esq., Proseciting Attorney, Mahoning County:
.Stk :—In-answer to your inquiry of the 21st ult. I have
to say:
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Recognizances in Common Pleas Courts.

The labor contemplated by the act of March 21, 1874
(-, p. 33), must be done “under the direction and super-
viston” of county commissioners. And their authority to use
iy reasonable means to prevent the escape of prisoners
while at such labor, though not expressly conferred, is, in
my opinion, implied. What the means shall be they must
judge. If in their judgment a ball and chain be necessary
lc prevent escape, I see no legal objection to their use.

Very respectfully,
JOHN LITTLE,
Attorney General.

RECOGNIZANCES IN COMMON PLEAS COURTS.

The State of Ohio,
Attorney General’s Office,
Columbus, October 1, 1874.

Martin L. Suyder, Esq., Prosecuting Attorney, Wooster,

Ohio: = - '

Sir:—My letter of July 13, though general in character,
was intended to cover the case and answer the inguiry re-
stated, in yours of yesterday. But to be more explicit, the -
Bechtel bond is not, in my opinion, impaired by reason of
the court overruling a motion to reduce the amount thereof,
or because the court named $1,500 the amount of the old
bond to be given; nor is the surety discharged by reason of
such action of the court. :

Very respectfully,
JOHN LITTLE.
Attornev General.
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Sandusky City Lodge, No. I;S;Specrh! Elections fo-a,: Mem-
bers of Congress; Designation of Time for Holding.

SANDUSKY CITY LODGE, NO. 1358.

The State of Ohio,
Attorney General’s Office,
Columbus, October 1, 1874.

Hon. A. T. Wikoff, Secretary of State:

Sir :—The certificate of the “Sandusky City Lodge, No.
158" is herewith returned, with the information that an as-
sociation cannot, in my opinion, become incorporated under
the act of April 20, 1872 (Laws, p. 82), and the act of
April 2o, 1874 (Laws, p. 110). The certificate should be
drawn under the one or the other, and the purpose stated in
the langnage of the statute, and twithout addition.

' Very respectfully,
JOHN LITTLE,
Attorney General.

SPECIAL ELECTIONS FOR MEMBERS OF CON-
GRESS—DESIGNATION OF TIME FOR HOLD-
ING.

The State of Ohio,
Attorney General’s Office,
Columbus, October 2, 1874.

Hon. Whilliam. Allen, Governor: .

Sir:—In answer to vour inquiry of this date verbally
made through your secretary, as -to whether sufficent time
intervenes between this date and the day of the geﬁer'al elec-
tion, October 13, to-warrant you in ordering a special elec-
tion, to be held on that day, to fill the vacancy occasioned .
by the resignation of the Hon. Hugh ]. Jewett, Member of
Congress from the Twelft District, 1 have to say:

That the law leaves the designation of the time of hold-
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ing such special elections to the.discretion of the governor
subject only to the provision that ten days’ notice thereof shall
be given by proclamations of the several sheriffs within the
district. The mweans of communication are so complete with-
in said district that such notice may yet be given before the
day designated; and considering the saving of expense that
would be made by holding the election at that time and the
fact that the people may be fully notified of the pendency of
such election, I think you would be warranted in designat-
ing that day for the filling of such vacancy.
: Very respectfully,
JOHN LITTLE,
Attorney General.

ARCHITECTS OF ANY “IMPROVEMENT MUST
BE PAID FROM THE APPROPRIATION
THEREFOR. '

The State of Ohio,
Attorney General’s Office,
Columbus, October 9, 1874.

Homn. James Williams, Auditor of State:

Sir —The expenses of an architect are to be regarded
as forming a part of the “aggregate cost” of any “improve-
ment” required to be made in accordance with the provisions
of the act of April 3, 1873 (Laws, p. 102) ; and general ap-
propriations for any such improvement cover such expenses.
In the absence of specific provisions to the contrary, archi-
tects can be paid out of no other appropriation. The inquiry
contained in yours of the 7th inst. is, therefore, answered in
the negative.

Very respectfully,
JOHN LITTLE,
Attorney General.
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ject to Exclusive Legislation of Congress.

RAILROAD BONDS NOT MONEY. WITHIN. THE
MEANING OF THE TAX LAW.

" The State of Ohio,
Attorney General’s Office,
Columbus, October 9, 1874.

Hon. James Williamns, Auditor of State:

Stk :—Northern Pacific Railroad bonds, not bemg in
my opinion as comprehended in the definition of money as
given in section 2, of the act of April 5, 1859 (S. & C,,
1439), are included in that of “credits” as therein set forth
from whose value pona fide debts may be deducted, etc.

Very respectfully,
' JOHN LITTLE,
Attorney General.

FUGITIVES FROM JUSTICE—THE RENDITION OF
SUBJECT TO EXCLUSIVE LEGISLATION OF
CONGRESS.

The State of Ohio,
Attorney General’s Office,
Columbus, October g, 1874.

Hon. J. C. Putnam, Private Sécretary of the Governor:

Sir :—Your communication of August 12th would have
received earlier attention but for your verbal statement that
an immediate answer was not sought.

You direct my attention to an opinion reported in the
Cincinnati Gazette, August 7, of Judge Blair of the Supreme
Court of Indiana, rendered in a habeas corpus proceeding
instituted by one Holman at Indianapolis about that date.

\
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Fugitives From Jiestice—The Rendition of Subject to Ex-
clusive Legtslation of Congress. ?

You express the belief that the doctrin?ﬁﬁﬁﬁl‘igﬁed-ﬁ-n-m&tm
case, if good law, will materially affect the Executive De-
partment of this State, and request my opinion in regard to
the matter.

It seems that the Governor of Indiana had issued a war-
rant for said Holman upon a requisition of the Governor of
this State founded upon an alleged forgery commmitted in
Flamilton County, Ohio. Upon that warrant Holman had
been arrested. The writ of habeas corpus was directed to the
officer having him in custody under the warrant; and the
principal question was as to the legality of the warrant—
whether it was properly issued in accordance with the laws
of that State. There is a statute of Indiana, passed March g,
1867 (3 State, 271), which among other things enjoins cer-
tain duties upon the Governor with respect to the rendition
of fugitives from justice, etc. It is sufficient to say that
Judge Blair held that the provisions of that statute, in the
matter of issning the warrant, had not been complied with.

We have no such statute in this State. The opinion, so
far as I am informed, has always obtained in Ohio (and it
seems to me properly) that Congress has exclusive legisla-
tive jurisdiction over the subject of the Tendition of fugi-
tives from justice in one state upon the demand of the exec-
utive authority of-another; it having, as early as February
12, 1793, legislated in respect thereto. The cpinion of Judge
[3lair, therefore, has, at most, only a local application. And
however sound his conclusions, they do not affect the Execu-
tive Department of this State in its action with respect to
the subject. ‘

Very respectfully,
JOHN LITTLE.
Attorney General.
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Mutual Relicf Association of Urbana—Union Life Insurance
Company's Bualding.

mUTUAL RELIEF ASSOCIATION OF URBANA.

The State of Ohio,
Attorney General’s Office,
Columbus, October 24, 1874.

Hon. Wm. F. Church, Superintendent of Insurance:

Sir:—It would seem from the papers you inclose in
vours of the 1gth inst., that the Mutual Relief Association of
Urbana should be classed with the Mutual Protection As-
sociation of Norwalk. The papers are herewith returned.

' Very respectfully,
JOHN LITTLE,
Attorney General.

UNION LIFE INSURANCE COMPANY’S BUILDING.

The State of Ohio,
Attornev General’s Office,
Columbus, October 29, (874.

Hon. W. F. Church, Superintendent of-Insurance:

Sir:—You inclose a cut and description of the Union
J.ife Insurance Company building. taken from the Cincinnati
(Gazette of October s5th, together with the letter of the presi-
dent of the company explanatory of its purposes, etc., and in-
quire “whether such a purchase of real estate * * * s
admissible”—the company having purchased the building
for the transaction of its business. '

Such a company may purchase and hold such real es-
tate as shall be requisite for its immediate accommodation in
the transaction of its business (Laws, 1872, p. 153). In
determining what is “requisite” for such purpose, the law
would not restrict a company with nice exactitude to just the
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(uantity necessary ; but would be reasonably liberal in fixing
the limits beyond which ownership could not extend.
1t would seem from the president’s letter inclosed that
this building is necessary for the convenient transaction of
the company’s business ; and 1 see no reason, therefore, why
the purchase is not admissible.
Very respectfully, ‘
JOHN LITTLE,
< . Attorney General.

RESTORATION OF UNITED STATES PRISONERS
TO CITIZENSHIP—PARDONING POWER OF
THE GOVERNOR.

The State of Ohio,
Attorney General's Office,
Columbus, October 29, 1874.

Hon. William Allen, Governor:

Str—The questions submitted by you today, arising
out of application of William Gorman for pardon in order
tc his restoration to the rights of citizenship, he having been
sentenced to the penitentiary of this State by the authority
of the United States for the “crime of desertion,” and hav-
ing served his term therein, have been tonsidered; and in
answer thereto [ have to say:

First—The pardoning power of the Governor is hmlte(l
to the cases of persons convicted of violations of the laws of
this State.

Second—A citizen of Ohio, who has been sentenced to
imprisonment in the penitentiary of the State by the author-
ity and for a violation of the laws of the United States,
does not thereby forfeit his civil rights and privileges as
such citizen. ~
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Bank Stock Not Fully Paid Up Subject to Tavation—Re-
funding of Taxes Paid By Isabella Orange.

Only those convicted of some crime other than man-
slaughter and dueling, specified in the crimes act of March
7. 1835 (S. & C,, 401), and sentenced to imprisonment in
the penitentiary - forfeit those rights; and to them the Gov-
ernor may restore such rights by a general pardon (1. C., p.
417, Sec. 4).

It follows that, in my opinion, the Governor has no
power to pardon the person named, and, if the power ex-
isted, that a pardon would be unnecessary for the purpose
indicated—Gorman not having lost the rights of citizenship.

Very respectfully,
JOHN LITTLE,"
Attorney General. -

BANK STOCK NOT FULLY PAID UP SUBJECT TO
TAXATION—REFUNDING OF TAXES PAID BY
ISABELLA ORANGE. '

The State of Ohio,
Attorney General's Office,
Columbus, November 20, 1874.

Hon. James Williams, Auditor of State:

Sir:—The following in answer to yours of the 14th

instant : :
First—In my opinion shares in a stock banking com-
pany are not exempt from taxation, because not fully paid
up. 1t makes no difference that certificates of stock are not
issued prior to full payment.

Second—While it is true that the equitable title may
subsist in a patentee of lands and taxes thereon be properly
levied prior to the issuing of a patent by the government of
the United States; still in the case put by the auditor of
Monroe County, I am disposed to the opinion that the taxes
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paid by Isabella Orange were improperly levied and should
be refunded. It seems from his letter that the lands on
which she paid taxes -prior to the patent had neither been
located nor entered. How those lands ever got upon the
duplicate at all, does not appear; it may have been by mis-
take. s
Very respectfully,
JOHN LITILE.
Attorney General.

HOW APPLICATIONS FOR PARDON MAY BE
MADE.

The State of Ohio,
Attorney General s Office,
Columbus, November 20, 1874.

G. 8. Innis, Esq., Warden:

Sir :—In vours of this date vou inquire as to the power
of the Governor to pardon convicts upon the application of
the warden and directors of the penitentiary; whether in
such case it be necessary “that the convict be sick and in
immediate danger of death to make such application valid.”

Applications for pardon may be made in three ways:

First—By notice to the prosecuting attorney of the
proper county and publication as provided in section 218 of
the Criminal Code. .

Second-——By or upon the certificate of the physician of
the penitentiary to the effect that there is imminent danger
of the death of the convict imprisoned therein whose pardon
is sought, which certificate must be addressed to the gover-
nor, and may, or may not, be accompanied by the recom-
mendation of the witness; and

Third—By or upon the joint recommendation of the
warden and directors, stating specifically tiie considerations
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United State Prisoners Entitled to the Same Cred;-f;‘.
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and reasons why such application is made. These consid-
erations, etc., may, but are not required to be, that the con-
vict whose pardon is asked, is “sick and in immediate dan-
ger of death.” The application would be equally valid and
give the governor jurisdiction to act were any other consid-
crations assigned.
Very respectfully,
JOHN LITTLE,
Attorney General.

UNITED STATES PRISONERS ENTITLED TO THE
SAME CREDIT FOR GOOD BEHAVIOR AS
STATE PRISONERS. ) '

The State of Ohio,
Attorney General's Office,
Columbus, November 20, 1874.

G. S. Inws, Esq., Warden: -

DeAr Sir:—In answer to a verbal inquiry of Mr. Mec-
- Coy, deputy warden, some weeks since, I stated that crim-
inals sentenced to the penitentiary by the authority of the
- United States, were entitled to a diminution of’ the period
of their sentence as a reward for good behavior, the same
as convicts sentenced under state authority.

This view was predicated upon the clause of our stat-
ute which provides that such (U, S.) prisoners “shall” be
subject in all respects to the same disciplice and treatment
as though committed under the laws of this state. Upon
closer examination of the subject, however, I am satisfied T
was mistaken in the view then expressed. I find that Con-
‘gress has made provision, by the act -approved March 2,
1867, for a reduction of the terms of such prisoners as a
reward for good conduct, and of course its legislation is
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controlling. That act provides: “That all prisoners who
have been or shall hereafter be convicted of any offense
against the laws of the United States, and confined in any
state prison or penitentiary in execution of the judgment or
sentence upon such conviction, who so conduct themselves
that no charge for misconduct shall be sustained against
them shall have a deduction of one month in each year made
from the term of their sentences, and shall be entitled to
-their discharge so much the sooner upon the certificate of the:
warden or keeper of such prisen or penitentiary, with the
approval of the secretary of the interior.”

In the discharge of United States prisoners, therefore,
it is your duty to act in accordance with the provisions of
this act. .
Very respectfully,

. JOHN:- LITTLE,
Attorney General.

December 16, 1874.

P. S.—Since writing the above my attention has been
directed to the act of Congress approved January 14, 1870,
which extends to U. S. prisoners the same system of credits
as pertains to other prisoners in the penitentiary. Of course,
the latter act prevails and the verbal opinion first given to
Mr. McCoy is correct. You will act accordingly. J. L.
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PARTIAL PAYMENT OF TAXES MAY BE RE-
CEIVED WHEN THE SUBJECT OF LITIGA-
TION. L '

The State of Ohio,
Attorney General’s Office,
Columbus, November 27, 1874.

Hon. James Williams, Auditor:
 Sir:—In answer to yours of the 23d inclosing a letter
from the auditor of Guernsey County, 1 have to say:
‘Ordinarily there would be no warrant for a county
treasurer -accepting partial payment on taxes due; but when
“the amount actually due is in controversy and a suit pending
to-determine it, I see no objection, pending the litigation, to
the tax-debtor paying and the treasurer receiving the amount
admitted by the former to be due, upon the agreement that
such pavment shall in no wise affect the suit.
Very respectfully,
JOHN LITTLE,

Attorney General.
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R —

STATE LANDS NOT BE ASSESSED AS ABUTTING
PROPERTY FOR STREET IMPROVEMENTS.
CLAIMS AGAINST THE LATE CONSTITU-
TIONAL CONVENTION.,

The State of Ohio,
Attorney General's Office,
Columbus, December 14, 1874.

Hon. James Newman, Chairinan Scnate Finance Comaniltee:

DEAR Sik:—In answer to vours of the rith instant, I
have to say : ' . E

First—The claim of P. W. FHuntington for $331, on ac-
count of work on Broad street, Columbus, has no founda-
tion in law as against the State. It is not contemplated by
~the 486th section of the Municipal Code that the lands of
the State should be assessed as abutting property for the im-
provement of streets.

Second—Where the late Constitutional Convention act-
ing within the scope of its authority contracted and allowed
hills which remain unpaid, 1 think the General Assembly
should provide for their payment, although. in the opnion
of the legislature, they be excessive. The creditors of the
convention would, perhaps. be without remedy were payment
refused. | Still the convention acted as the agent of the State.
Its contracts, therefore, made within the scope of its powers,
are the State’s contracts, and they cannot be violated or dis-
regarded without a breach of the public faith. But where
articles have been furnished and the price therefor not
agreed upon (if such cases exist), the legislature may very
properly refuse to pay anything in excess of their value at
the date of furnishing the same. T return your letter, as it
contains the Hamilton account.

’ Very respectfully,
JOHN LITTLE,

Attorney General,
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—Rights of Riparian Proprietors Along the Congress
Lake Feeder.

COUNTY COMMISSIONERS NOT ENTITLED TO
TRAVELING EXPENSES.

The State of Ohio,
Attorney General’s Office,
Columbus, December 16, 1874.
H. H. Williams, Prosecuting Attorney: ‘
Dear Sir:—1 know of no authority of law for the allow-
ance to county comumissioners in addition to their per diem,
of such claims as those named in your letter of the gth
instant, to-wit: Two dollars and a half per day for their
own horse and buggy (each one), also their toll and horse
feed, dinners, ctc., as they dine over different portions of the
country in the discharge of their official duties. '
Very respectfully,
JOHN LITTLE,
Attorney General.

RIGHTS OF RIPARIAN PROPRIETORS ALONG
THE CONGRESS LAKE FEEDER.

The State of Ohio,
Attorney General’s Office,
Columbus, December 17, 1874. -

A. B. Newburgh, Esq., Secretary, Etc., Colwmbus, Ohio:
Sir:—On consideration of the matters verbally sub-
mitted to me by you relative to the rights of riparian propri-
etors along the feeder from Congress Lake in Portage Coun-
"ty to the O. & P. Canal, [ have come to these conclusions :
First—The rights of such proprietors are the same as
they would have been had said feeder been a natural instead
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of an artificial channel, the water flowing therein immemori-
ally. That is to say, such proprietors have a property in the
water fowing in the feeder of which they cannot be deprived
without compensation, etc.

Second—In order to the condemnation of such prop-
erty by the Board of Public Works, like proceedings must be
had as to such proprietors, in all respects, as are required
in the condemnation of other property by the board.

Tu case it be necessary to resort to legal process for con-
demnation I think that may be done in the Portage Probate
Court. But before such proceedings are commenced money
should be deposited with the Treasurer of State by the
lessees of the public works wherewith to pay the judgments
rendered. .
Very respectiully,

JOHN LITTLE.
Attorney General.

THE EXECUTIVE CANNOT PROPERLY REFUSE
A WARRANT FOR A FUGITIVE FROM JUSTICE
UPON A PROPERLY MADE REQUISITION.
ASHCROFT—GEORGE O. & MARIA—REQUISI-
TION FOR. - '

The State of Ohio,
Attorney General’s Office,
Columbus, Ohio, December 23, 1874.

Hon. William Allen, Governor:

Stk :—I have examined the requisition of the Governor
of Wisconsin for the rendition of George O. Ashcroft and
Maria Ashcroft, charged with the “crime. of conspiring to
entice a young female from her parents’ home for the pur-
pose of prostitution,” together with the accompanying pa-
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pers. I have also read the affidavits submitted by the Ash-
crofts, through their attorney, Mr. DeWolf, and considered
the question whether they can be looked into at all for the
purpeses of determining the action of your excellency in the
matter of this application. '

The requisition is regular in form, and in all respects
in accordance with the act of Congress in that behalf of
February 12, 1793.

- The offense charged, though unknown to the laws of
Ohio, is nevertheless a crime indictable at common law, and
cognizable by the laws of Wisconsin. It therefore comes
within the category of “other crimes” as that phrase of sec-
tion 2, article 4, of the U. S, Constitution has been inter-
preted by the Supreme Court of the United States on sev-
eral occasions. (See Commonwealth of Ky. vs. Dennison,
Governor, etc., 24 Howard, 66.)

These things being true, upon the authority of the case
cited, as well as upon that of Robinson vs. Flanders. 29th
Ind.. 10, Clark’s case. gth Wendell, 212; and Greenough’s
case, 31st Vermont, 279, I am well satisfied that the execu-
tive would not be warranted in going outside of the requisi-
tion and accompanying. papers, and examining into amatters
touching the question of the guilt or innocence of the per-
sons charged.

Without quoting at length from the opinion of Chief
Justice Tanney, in the case first named, it is sufficient to say,
that the doctrine is there clearly stated that the duty of the
executive of a state in matters like this is purely a ininis-
terial one—in no respect judicial : that said executive has no
discretion to refuse a warrant upon a requisition properly
made in due form of law.

1 think, therefore, vou cannot look into the affidavits of
the Ashcrofts with a view of predicating any final action in
the premises upon them. I see no impropriety in the Gov-
_ erpor, in an extreme case, where it is clearly shown-by af-
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lulavits or otherwise, that the executive of the demanding
" state has been imposed upon, withholding his warrant untii
such executive be apprised of the proofs of such imposition
with a view to a withdrawal of the requisition. For such a
purpose, to examine into the bona fides of the proceeding
extrinsic dffidavits may, in my opinion, be properly consid-

ered.
Very respectfully,
JOHN LITTLE,
Attorney General.
— :

SENTENCE OF WILLIAM R. JAMES FROM WASH-
INGTON COUNTY.

The State of Ohio,
Attorney General’s Offic
Columbus, January

Colonel G. S. Inuis, Warden, Etc.:

Sir:—I have examined the certificates of sentence of
Williami R. James, made October 30, 1869, where it appears
that said James was on that day sentenced to imprisomment
in the penitentiary from Washington County, in two cases—
in one for two, and in the other for six years—it not being
stated in either sentence that the term of imprisonment should
begin on the expiration of that named in the other; also my
predecessor’s opinion of the date of January 30, 1871, re-
ferred with the certificates with respect thereto, that his time
would expire with the longer term. Although not clear that
my predecessor is correct in his conclusion, my conviction is
not so strong to the contrary to warrant me in advising yvou
differently.

Very respectfully,
JOHN LITTLE,
Attorney General.
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CONDEE\"INATIONS FOR THE PUBLIC WORKS.

The State of Ohio,
Attorney General’s Office,
Columbus, January g, 187s.

A. B. Newbury, Esq., Secretary of Board of Public Works,
Coiumbus, Ohio: '
Sir:—In reply to the queries propounded by Thomas

" F. Wildes in his communication of the 4th instant, Drane

says: .

First—The lessees should deposit before, or during pro-

- ceedings, money enough to meet the damages assessed. Ii

1t should fall short they would only have to make up the

dehciency before occupying the land.

Second—-very one who will be injuriouly deprived of
any water should be notified, etc. Even those along the
waterway from the proposed channel to the Cuyahoga River
should, out of abundant caution, be notified.” To such as

_clearly are not damaged in any appreciable amount merely

nominal damages should be tendered.

Third—No other issue, I think, can be made in such pro-
ceedings except as to damages. The proceeding is a statu-
tory one. Nothing can be done in it except the statute au-
thorizes the same. _

~ Fourth—I regard the action of the board as conclusive
on the question of the necessitv of the appropriation pro-

_ posed, and 1io question as to that can be made. .

‘Very respectfully,

JOHN LITTLE,
Attorney General.



