Note from the Attorney General’s Office:

1973 Op. Att’y Gen. No. 73-064 was questioned by
1988 Op. Att’y Gen. No. 88-033.
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OPINION MO. 73-064

Syllabus:

The positions of merher of the board of countv
cormissioners and member of the board of cormissioners

for a park district covering the entire countv ave
compatible.

To: Jo_seph Loha, Jefferson County Pros. Atty., Steubenville, Ohio
By: William J. Brown, Attorney General, June 27, 1973

Your request for ry opinion reads in part as follovs:

The Roard of Countv Commissioners of
Jefferson County, Ol:io are about to create
a county-wide Park District in our countv
under Chapter 1545 of the Pevised Code of
Ohio and more particularly as permitted by
the newly amendfed Code Section o. 1545.02,

I vas requestec to inquire of your
office for an onirion as to the compatibilitv
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of the appointrment of a holder of the elected
nosition of county commissioner to that of
the three memher panel of the Roard of “ommis-
sioners of the Park District consisting of a
ccunty~wide area?

mdex Section 1545 the "robate Judge,
after the Park District is created, has the
authority to appoint the members of the
Eoard of Commissioners of the Park District.

I find no constitutional or statutory provision to
prevent one individual from serving simultaneously on a hoard
of county commissioners and on the board of comrissioners of
a park district covering the same county. Resort must be had,
therefore, to the common law test of inco patibility. Sfee
Opinion “Mo. 73-024, Opinions of the Attorney General for 1973,
and Coinion Mo. 73~016, COninicns of thz Attorney General for
1973,

The test amplied in determining incompatibilitv is set
forth in State ex rel., Mttorney General v. Gebert, 12 Ohio
C.C.R. (n.,s.)y 274, 275, as follows:

Offices are considered incormpatihle
vhen one is subordinate to or in anv way
a check upon the other; or when it is
rhysically impossikle for one person to
Adischarge the dutias of hoth.

I am assuring there is no vhysical imnossihility in your
situation, If that is so, then some authorities suggest that
one test of incomnatibility ig vhether the incumbent of one office
has the nower of appointment to the other office, or the power to
remove its incurbent. See rhlinger v. Clark, 117 Tex. 537 51928),
Attorney General, ex rel,, Moreland v. Detroit Cormon Council,
112 'ich. 145 (1897). Fut a poard of county commissioners has
no authority to appoint park commissioners for R.C., 1545.75
provides:

Unon the creation of a park district,
the probate judage shall apnoint three
cormmissioners * ¥ *,

And removal of the park commigsioner is governed Ly R.C. 1545.06
which provides:

Any park cormissioner may he reroved
at the discretion of the probate judge,
either upon complaint filed with such judge
or upon his own motion.

Since the probate judge has the power to appoint and to
remove, the two offices in question are not incomnmatible
by this test.

Another way of determining whether one office is subordinate
is whether reports from one must be submitted to the other for
some kind of approval. There is nothing in the statutory pro-
visions governing the park district that requires submission of

any report to the board of county commissioners. R.C. 1545.08
does provide:

The board of park commissioners shall
compile and publish reports and information
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relating to the nark district and to the
proceedings and function of the board. The
board shall keep an accurate and permanent
public record of all its nroceedings.

Although this section reauires reports of the park cormmission
to be published, there is nothing to indicate that the board of
county corrmissioners is to be a recipient of such report or is
to take anv action upon them,

A third method of determining compatibility is to determine
whether the duties or powers of one office conflict in any manner
with those of the other. The oowers of the board of park com-
missioners appear in N.C. 1545,07 which provides:

The cormissioners appointed in
accordance with section 1545.05 of the
Revised Code shall constitute the board
of park commissioners of the vark district.
Such board shall be a bodv politic and
cornorate and may sue and be sued as
provided in sections 1545.01 to 1545.28,
inclusive, of the Revised Code. Such
board mav emplov a secretary and such
other ernlovees as are necessary in the
performance of the powers conferred in such
sections, For the purnoses of acouiring,
rlanning, develoning, protecting, maintaininga,
or improving lands and facilities thereon
under section 1545.11 of the Revised rode,
and for other tynes of assistance which it
finds necessary in carrying out its duties
under Chapnter 1545. of the Revised Code,
the board may hire and contract for nro-
fessional, technical; consulting and other
snecial services, and rav nurchase conds,
In procuring any gcods the nar? sha’l
contract as a contracting authcrity unier
sections 307,86 to 207.91, inclusive, of
the Revised Code, to the sane eutent and

with the same limitations as a hoard of
county cormissioners. In procuring services,
the hoard shall contract in the manner and
under procedures established by the hvlaws
of the board as reaquired in section 1545.09
of the Revised Code.

{Tirphasis added,)

Under R.C. 1545.09 the hoard of nark comrissioners must adopt
bylaws, rules, and regulations as it deers advisahle. Te park
commissioners have the power to acquire and to disnmose of land,
R.C. 1545,11-1545,12, and thev mav exercise nnlice nowers within,
and adjacent to, the lands under their jurisdiction. R.C., 1545.13.
Finally, they have the power to make assessments, to lovy taxes,
and to issue bonds. .C. 1545,18-1545,25,

The powers of the hoard of county coruissioners are found
generally in R.C. Chapters 307, 301 and 305. 1In recard to the
board's relation to the parks commission, R.C. 201.26 provides:

The board of county commissioners of
any county may acquire, construct, irprove,
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maintain, onerate, and protect parks, park-
ways, and forests, and orovide an agency

for their administration. For such purncses
the hoard may acquire real estate in fee or

a lesser interest, and may receive and execute
the terms of gifts and beguests of money,
lands, or other properties. In addition to
other powers the hoard of county commissioners
has the same mowers with respect to county
parks, narkways, and forests as the hoarc of
commissioners of a park district, established
nnder section 1545.01 of the Fovised Code,
would have as to the park district unfer its

jurisdiction.

This section Aces not annlv to any
portion of a county included within a park
district established under sections 1545.01
to 1545,.28, inclusive, of the Revised Code.

Tmphasis added,)

It is clear from an exarmination of these Sections of the
Nevised Code that the General Assembly intended that the powers
of the bhoard of nmark cormmissioners e exercised in complete
independence of the bhoard of county cormmissioners. The county
commissioners originally have nower over all nark land in the
county. Put once a park cistrict 1s created, the authority
of the county comrissioners over the nar): lands within that
district passes to the board of nark commissioners and, under
the last sentence of P.C., 301.26, the avthority of the county
commissioners is specifically revoked. The situation here is
distinguishable from that in Nvinion o, 73~032, Oninions of
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the Pttorney General for 1972, in which I held that one individual

could not be emploved at the same time by both a recional
rlanning cormission and a parks commission because of the
interlocking statutorv duties of those two bodies.

In snecific answer to vour ouestion it is mv opinion,
and vou are so advised, that the positions of remher of
the hoard of county cormissioners and member of the hoard of
commissioners for a vark district covering the entire county
are cornatibhle.
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