
       

 

 

 

 

   

 
 
 
 

Note from the Attorney General’s Office: 

1975 Op. Att’y Gen. No. 75-062 was overruled in part by 
1997 Op. Att’y Gen. No. 97-010. 
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OPINION NO. 75-062 

SyllClbus: 
1. 'l'he materials which comprise a workmen; s compensntion 

claim file and' any othe:i:· file pertaining thereto fall within 
the exception to the definition of a "public record'· founrl in 
R.C. 149.43 because R.C. 4123.88 specifically prohibits the 
examination or release of any claim file without the express 
prior authorization of the claimant, employer, a memhe~ of 
the Industrial Commission, or the Administrator of the Bureau 
of Wor:r,:men Is Compensation. ' 

2. The Industrial Commission is r.equ1red pursuant to R.C. 
4121. lO__ J:-3 keep records showing i tR proceedings, findings, awards, 
and each mc"lmber' s vote as cast in all claims for compensation 
presented for,.. :I.ts cor,si<'l.er~tion. Such records together with 
the tran.script· at it;:; hE:;arlngs, if any, are a "pvbl.ic recor,:'I" 

}iS defim-~1'!., :Cn.R.C. 149.43 and shall be avaHulH~ to the public 
·at all ._:r;eaifonable times for inspection. Such records, trru1scripts, 
and evidcnr.:.-a, if any, aru public even if they "are filed within 
the claim tiles. 

3. Any information contained in a workmen's compensation 
claim file which wcs gained through commµnication or observation 
by a physician from a claimant who has contacted him for. treat­
ment or for diagnosi::; looking toward treatment would genm:ally 
be subject to the patient-physician privilege under. R.C. 2317.02(A) 
a.nd may not be; r~leased. except upon the aut})ori zation of the patient­
clcdmant. However, the privilege attached to such :tnformation is 
waived if Emch information w.:,.s obtained and placed in the claim 
file pursuant to a. written medical waiver voluntarily rJignod b)' 
the claimant or i~ the clairna.nt voluntarily t0stif:tes or intro-
duces otherwise privileged information at a public hearing. W'nere 
the claimant has waived the patient-phys5.cian privilege, then pur­
suant to P..C. 4123. 88 a member of the Industrial Comrnisdon, the 
employer or the li.dministrator of the Bltreau of Wc;rkmen' s Compen·· 
sation may authorize an~•one· to examine such medical records which 
may be contained in the claim file. 

To: GregDry J. Stebbfns, Chalnnan. The Industrial Commission of Ohio, 
Colll'nbul, Ohio 

By: Wflllam J. Brown, A ttorney General, September 15, 1975 
I have before me your request for my opinion which reads 

as follows: · 

"The Industrial Commission hereby formally 
requests an opinion from your office concerning 
what part of a Workmen's Compel1.sation cla.im file, 
if any, can be said to constitute a public record. 
Can a part of the claim file, which relates 
personally to the injured party, such as medical 
records, medical reports, x-ray reports, etc., be 
released without the express authorization of 
the individual injured claimant?" 

I will consider initially the first of your questions: What 
part of a worJr..men' s compensation claim file is a public record .. 
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R.C. 149.43, which was enacted in 1.963, de.fines a "public record" 
and creates a public ri~ht to inspect such records, in the following 
terms: 

"As used in this section, 'publ~c record' 
means any record rcguired to be ~ept by any 
governmental unit, including, but not limited 
to, state, cour,ty, city, village, township, and 
school district units, except records pertaining 
to physical or psychiatric examinations, adoption, 
probation, and parole proceedings, and records the 
release of which is prohibited by state or federa' 
law. 

"All public records shall be open at all 
reasonable times for inspection. Upon request, 
a person responsible for public records shall 
make copies available at cost, within a reason­
able period of time." 

Two years later, the General Assembly provided a further 
definition of "public records" by enacting R,C. 149.40 which 
provides in pertinent part as follows: 

"Any document, device, or item, regardless of 
physical form or characteristic, created or re­
ceived by or coming under the jurisdiction of any 
public office of the state or its political sub­
divisions which serves to document the organization, 
functions, policies, decisions, procedures, opera­
tions, or other activities of the office, is a 
record within the meaning of seciions 149.31 to 
149.44, inclusive, of the Revised Code," 

I believe it is clear that a claim file "serves to document 
the .•• decisions, procedures, operations and other activities" 
of· the Commission. 

n.c. 121.21, which requires the preservaticn of certain records, 
provides as follows: 

"The head of each department, office, 
institution, board, commission, or other state 
agency shall cause to be made and preserved only 
such records as are necessary for the adequate 
and proper documentation of the organization, 
functions, policies, decisions, procedures, and 
essential transactions of the agency and for the 
protection of the legal and financial rights 
of the state and persons directly affected by 
the agency's activities." 

It appears that R.C. J.:?.l.21 :i:-equires the Commission to maintain 
cl[;.im files. 

:rt would therefore seem, upon initial examination, that the 
aontents of a claim file, with the exception of physical and 
psychiatric reports which are specifically excluded by R.C. 149.43, 
are public records and would be oi)en to inspect.ion by the public. 
The issue it; not, however, so easily resolved, 

R.C. 149.43 also specifically excludes from the definition of 
"public records" those records the release of which is prohibited by 
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state or federal law. R.C. 4123.88 was amended in 1951 to require 
confidentiality of certain materials relating to claim files in the 
possession of the IndustriaJ. commission. This statute provides 
as follows: 

"No person shall orally or in writing, 
directly or indirectly, or through any agent or 
other person fraudulently hold hi111self out or 
represent himself or his partners or associates 
as authorized by a claimant or employer to take 
charge of, or represent such claimant or employer 
in respect of, any claim or matter in connection 
therewith before the industrial commission, or in 
or before the department of indt:strial relations, 
or any representative thereof. No person shall 
directly or indirectly aolicit authority, or pay 
or give anything of value to another person to 
solicit authority, or accept or receive pay or 
anything of value from another person for solici­
ting authority, fr:om a claimant or employer to 
tak~ charge of, or represent such claimant or 
employer in respect of, any claim which· is or may 
be fi'led with the commission. No 15erson shall, 
without prior authority from a mem er of• the com­
mission, the claimant, or the employer, exami:r..e 
or directly or indirectJ..y cause or employ another 
person to examine any claim file or any other file 
pertaining !hereto. No person shall forge an author­
ization for the purpose of e7 mining or cause another 
person to examine any such file. No employee of the 
commission, notwithstanding the provisions of section, 
4123.27 of the Revised code, shall divulge any infor­
mation in respect of any claim which is or may be 
filed with the.commission to any person other than 
members of the commission or to the superior of such 
employee except upon authorization of a membe,~ of 
the commission or upon authorization of the.claimant 
o:r. employer. No person shall solicit or obta,in any 
such information from any such employee without first 
having optained an authorization therefor as provided 
in this section." (Emphasis added.) 

I realize that the courts of this state, as well as this office 
in rendering opinions· in the past, have broadly cbnsttued· the 
statutes relating to public records in order to facilitate the 
public's access to a great variety of government _r,,.:cords and documentE 
E.g., State ex rel. White v. City of Cleveland, 34 Ohio St. 2d 37 
Tl973); J.974 Op; Att'y Gen. No. 74-097; _1973 Op. Att'y Gen. No. 73-034 
1967 Op. Att'y Gen, No. 67-018. It is, however, clear that because 
the General Assembly has required the prior approval of certain 
persons to examine claim files, it did not consider clAim ~iles 
and the information contained therein t6 be "pu~lic records." 
See 1939 Op. Att'y Gen. No. 1971 p. 1531, R-C•· 4123.88 places
workmen's compensation claim files within the 1 specific exception 
from the definition of a "public record" set forth in R,C. 149.43 
pe:i;-taining to records the release of which is prohibited by state 
or federal law. 

However, R.C. 4123.88 aiso provides that a member of the 
commission, the employer, or the claimant may authorize e:camination 
of a claim file. In addition to the foregoing individuals, the 
Administrator of the Bureau of Workmen's Compensation may also 
authorize the relea~e of these files. This conclusion is based 
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upon the fact that in 1955 the General Assembly created the Bureau 
of Workmen's Compensation and def:i.ned the powers and duties of 
the Administrator in R.C. 4121.'121, which provides in part: 

"The administrator of the bureau of workmen's 
compensation shall be respo'nsibJ.e for the discharge 
of all administrative duties imposed upon the in­
dustrial commission in Chapter 4123, of the Revised 
Code, and in the discharge thereof: 

"(A) The administrator shall do all acts and 
exercise all authorities and ~owers, discretionary 
and otherwise, which are required of or vested in 
the·i.ndustrial commission or in any of its employees 
or subordinates in Chapter 4123, of the Revised Code, 
except such acts and such exercise of authority and 
power as' is· required of and vested in the commission 
in section 4121. J.3 of the Revised Code. • •• " 
\Emphasis added.) 

It is cl.ear that the foregoing grant of authority emp.:>wers the 
Administra.tor under R.C. 4123.88 to release a claim file, 

The Commission and the Admin:i.$trator in their jointly promulgated 
Rules Governing Claims Procedures Before the Bureau of Workmen's 
Compensat.i.on - All Beards Of Review - _'l'he Industn.al Conum.ssion Of 
Ohlo ha,,e recognized that the Administrator has the authority to 
reJ.Gase claim files under _R.C. 4123, 88. Rule IC/wC-ii-22 (D) of 
thf,!se rule13 prov.i.de_s as follows: 

"(D) The inspection •of claim files shall be limited to: 
(1) the parties; 
(2) person authorized, in writing, by either 

the emr,loyee or the employer; 
(3) member,:of the General Assembly when in 

the course of their duties as such; 
(4) duly authorized employees of 1overnmental 

agencies whose official duties require the 
information contained in the claim.files; 

(5) such other persons ·as are specifically 
authorized by a member of the Commi~sion or 
the Administrator pursuant to the provisions 
of Section 4123.88, Revised Code." 
· (Emphasis added.) 

There are other provisions governing the operations of the 
'Industrial Commission which indicate that notwithstanding R.C. 4123._. 8?, 
some items which may b~ contained in a claim file are public records. 
R.C. 4121.10, _which requires that all sessio1;1s of the Industrial 
Coimnission be open to the public, provides as follows: 

"The industrial commission shall be in continuous 
session and open for·the transaction of business 
during all business hours of every day excepting 
Sundays and le·gal holidays. The sessions of the 
commission shall be open to the public and.shall 
stand and be adjourned ,-,ithout further notice thereof 
on its record. All of the proceedings of the commis­
sion shall be shown on its record, which shall be a 
~lie record, and all voting shall be had by calling 
the name of each member of tlieTndustrial commission 
by the secretary, and each member's vote shall be 
recorded on the record of proceedings as.cast. The 
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com,,ussJ.on 011~111 J,eep_ "'--~c,p;;:i~,,t": _rl'~~ord 01-_,:u:s pro-· 
ceedir,9s relm:,iv0 to c.l.a:i.rns cnm1no nefore .1 t for 
compensaITon__ for 1!1)1-lrGd and_ thr~ dcJJ1,~ncknt,; of:...,.la_ll0d 
~?l<Jy_ees, wl;j~J-i reconl shall-~1 tain _it ~; ___f in~.ngs 
and 1:he uwai:n _1.1,. ench_ such__ c li.':.un .. fo:.: coml.:'c'nsnt1on 
considered by it, and in i,11 such c.:ln:LJ.-,s the reasons 
for the ailri\-1i'rnce or ro:jcct:i.011 thereof shall be 
stated :i.n said recurd," (Emphasin added.) 

'I'hus, pursuant to R.C. 4123.10, the Industrial Cummission 
is requireJ to kc]eiJ, r.11d any member of the public is permittc,d 
to insp2ct, records of itE: proceedin<JS relative to claims for crn, 1 

pensation present0d for th8 Con~iHsion'c consjtleration. Accordingly, 
the Commission's find.i.ngs, aw,n:ds ,md c:ach m!~mbt'r 's vote as cast i.n 
all such claims are public records. Moreover, because all procceJings 
of the Commission are opc;n to the public, transcripts ,md evidence 
introduced, if any, at such public hearings arG nlso puhlic records. 

R.C. 4123.10 also requirc~s the~ Commissior, to state in its 
pubJjc record the reasons for the allowance o:r rejection in ~11 
::mch cl,:irns for compensd_tion. However, the interpretat:J.on of 
this portion of tlrn st=1tut:e is presently being litigutec1 in 
several court. actions. Because it is the policy of this office not 
to render opinions on issues pending in court, this opinion will 
not d.i.scuss whether the connission statements of its reasons for 
allowv.nce or. rejection of c·lai111s are a public record. 

The second question presented by your rcque~t reads as follows: 

"Can a part of the claim file, which relates 
personally to the injured party, such as medical 
records, medic~l reports, x-ray reports, etc., be 
released without the express authorization of the 
individual injurua claimant?" 

Cleur]y all reports which relate to a claimant, such as medical 
records and reports, may be released if tho claimant p,,r suant to 
R.C. 4121.88 personally author:izes exa.rninatior1 of tht" entire claiD 
file or specifi0d medical r.e~ords contained in the file. 

However, in order to determine if such medical records may be 
released when somecme other than the claimant pnrsu~nt to H.C. 4123.88, 
authorizes inspection of the file, it is necess~ry to examine the 
law relating to privileged communications and the waivEff thereof:. 
Since your question relates to the confidentiality of mcdicul records 
and reports, only the physician-patient privilege will be discussed. 
Only where the physician-patient privile9e exists doc,s the question 
arise of under which cortditions someone other than the cla~n~nt­
patient may authorize release of privileged medical records. 

R.C. 2317.D2(A) provides in part as follows: 

"The follow:Lng persons shall not testify in 
certain respects: 

" (A) [A) physician, concerning a comr,11.mi·· 
cation made to him by his patient in that relation, 
or his advice to his patient, but the • 1~1ysician 
may testify lly Gxpres"; con~e;~t of the ..• patient, 
or :Lf the • . . patient b(:, dece.ascd, by tbe express 
consent of the suxviving spous0 n~ U~ executor or 
administi:a·l:or of tbs esi:.2,1..e o:f: such clec8asc-!c1 ••• 
patient; and if tl;c- ••• p.o.t.icni: volunt,u:il~-' tr,sti-
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fies, the . phys:i d.~•n ro=iy be comp!"] J.ed t.n tP.stify 
on the same subject; ••. " 

The provisions of this statute are clear that a physician shall 
not testify concerning a communication made to him by a person 
in the status of a patient, except by express consen~ of the patient. 

Thei;-e is no common-J.nw rule of physician-patient privilege 
in Ohio. Mar•ner v; Grea~ Lakes Dredge & Dock Co., 20 Ohio Ops. 
2d 341 (1962) Since R.c. 2317. 02 (A) is in derogation of the corrm10n­
law and as such must be slrictly construecl., it has·been interpreted 
to afford protection only to those relationships specifically named 
in the statute. Weis v. Weis, 147 Ohio St, 416 (1947). 

As a general rule, the physician-patient relationship exists 
when treatment is rendered or an examination or dia.gnosis looking 
toward treatment has been made. It has been held 1:hat it is not 
requisite, in order to create the relationship, thet the physician 
should actually treat the patient. If he makes an examination, 
with the patient I s Jmowledge and consent, the patient believing 
that it· is being made fm: the purpose of treating him, the relation­
ship is created by implication. Russel v. Penn Mutual Life Ins. Co. 
70 Ohio App, 113, 24 Ohio Ops. 440 (1941) 

However, unless treatment or advice is rendered or the patient 
believes it is to be rendered, a privileged relationship will not be 
crea~ed. For example, an examination by a physician of a client at 
the instance of attorneys for the purpose of ascertaining conditions 
determinative of facts solelv for a lawsuit does not creBte a privi­
leged relationship. McMill<~n v. Industrial Comm. 34 Ohio T,aw l\bs. 
435 (1941). Similarly, the re1at1onsh:tp or·physician and pad.ent 
js not created by an examination of an employee by physicians engaged 
!1>ythe employer where such examination does not include .treatment 
or advice and clearly is 'not for the purpose of alleviating the e111-
ployec Is pain or curing his malady. Suetta v. Carnegie-Illinois 
Steel Corp, 75 Ohio Law Abs. '187 (1955). A medical examination for 
the purpose of determining the eligibility of applicants for admis­
sion to an institution for the blind maintained by the state not for 
the purpose of treatment but wholly for the purpose of edt1.cation 
does not establish a privileged relationship. Bowers v, Industrial 
Comm. 30 Ohio Law Abs. 353 (1939). 

The physician-patient privilege has also been held not to extend 
to hospital records. Perry v. Industrial ('.)mrn., 160 Ohio St. 520 
(1954). However, this is subject to the limitation that where hospital 
records include communications between the patient and his physician, 
such portions of the records are, in the absence of waiver of the 
privilege, inadmissible in evidence. Weis, supra; Mari1for, supra. 

A communication between the patient and his physician includr:,s 
both words and exhibition of the body or any part the:i:eof to the 
physician for his opinion, examination or diagnosis to determine 
the character of his disease; and this type of communicatio11 is 
clearly within the statute., Baker v. Industrial Comm. 135 Ohio St. 
01 (lS'J~); Ir. :re nobc~rto, 106 Ohio 1,pp. 303 (lSJS). 

Thus, any information-contained in a workrnen'n compensation 
claim file gained through communication or observati011 by a pbysic.iu.n 
from his patient who contacted him for treatment or for diagD.osis 
looking toward treatment would generally be p:dvilP.ged :information 
and absent a waiver only the patient-claimant could authorize 
the release of such informat:i.on. 

http:common-J.nw
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A patient may, of course, voluntarily waive his privilege.
R.C. 2317.02 provides that the physician may testify by express 
consent of the patient or· if the patient voluntarily testifies, 
the physician·may be compelled to testify_on the same subject. 

Under the first exception in R,C. 2317. 02 {A), express consent 
of the patient may be given by a waiver in writing and may be 
given in advance of the time for testimony. New York Life Ins. Co, 
v. Sn_Y.der, 116 Ohio St, 693 (1927) •. Although s•1ch written waJ.vers 
most coiiunonly appear in insurance policies, they appear, in one 
form or another, in all applications·· for workmen's compensation as 
well. For example, both the C-1 and C-57 applications for compen­
sation contain the following waiver: 

"By signing this application I expressly waive, 
on behalf of myself and of any person who shall have 
any interest in this claim, all provisions of law 
forbidding any physician or other person who has . 
her·ctofore attended or examined me, or ..who may here­
·after attend or examine me, from disclosing any 
knowledqe or information which they thereby acquired." 

With respect to the foregoing waiver, it has been held that an 
employee who, following an alleged industrial inj u:t-y and treatment 
therefore, voluntarily signs as part of an application for adjust­
ment of cJ.aim a waiver·of physician-pr.tient privilege is chargeable 
with knowledge of the contents thereof. Therefore, pursuant to the pro­
visions of R.C. 2317,02, the physician who treated such employee­
claimant may testify about relevant matters which came to his knowledge 
by reason of such treatment. Ronald v. Young,Admr. Bureau of 
Workmen's CompensatiiSn, 117 Ohio App. 362 (1963). 

Under a second exception in R.C. 2317. 02 {A), when the patient 
voluntarily testifies, the physician may be required to testify on 
the same subject. In R0 Roberto, supr~; Bowers v. Industrial Comm,, 
supra. A patient who voluntarily testifies, in effect, gives an 
express waiver as to that physician. Ausd0nmoore v. Holzback, 89 
Ohio St. 381 (1914). The privilege is the privilege of the patient 
and not of the physician. Therefore, the purpose of tlie privilege 
fails w!-len the patient makes his physical condition an issue ancl 
voluntarily t0stifies concerning his physician-patient relationship. 
In Re Lowenthal's Petition, 101 Ohio App. 355 (1956). 

Thus, if a claimant vol"untarily submits medical records or 
reports containing privileged information during a hearing open 
to the public, then any privilege which may have existed has been 
waived. 

In specific answer to your question, it is my o~inion and you 
are so advised that: 

1) The materials which comprise a workmen's compensation 
claim file and any other file pertaining thereto fall 
within the exception to,the definition of a "public 
record" found in R.C. 149.43 because R,Cw 4123.88 
specifically prdh1bits· the examination or release of 
any claim file without the express prior authorization 
of the.claimant, employer, a member of the Industriai 
Commission, or the Administrator of the Bureau of 
Workmen's Compensativn, 

2) The Industrial Commission is required pursuant to R.C. 
4121. 10 to keep -+ecords showing its proceedings, findings, 
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awards, and each member's vote as cast in all claims for 
compensation p:r.-esented for it~ consideration. Such records 
together with the tr,mscript, at its hearings, if any, 
are a "public record" as defined in R.C. 149.43 and shall 
be available to the public at all reasonable times for 
inspection. Such records, transcripts, and evidence, 
if ~my, are public even if they are filed within the claim 
files. 

3) Any information contained in a workmen's compensation claim 
file which was gained through communication or observat-ion 
by a physician from a claimant who has contacted him for 
·treatment or for diagnosis looking toward tr.eatment 
would generally be subject to the patient-physician privilege 
under R,C. 231'7,02(A) and may not be released except upon 
the authorization of the patient-claimant. However, the 
privilege attached to such information is waived if such 
information was obtained and placed in th~ claim file 
pursuant to a written medical waiver voluntarily signed 
by the claimant or if the claimant voluntarily testifies 
or introduces otherwise privileged information at·a public 
hearing. Where the claimant has waived the patient­
physician ~rivilege, then pursuant to R.C,_ 4123,88 a 
member of the' It~dustrial Commission, the employer or the 
Administrator of the Bureau of Workmen's Compensation may 
authorize anyone to examine such medical records which may 
be contained in the claim file. 
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