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256. 

APPH.OVAL, BOXDS OF BHACEVILLE TO"\VX~HIP Rl"RAL 'SCHOOL DIFi­
TRICT, TRC:\IBCLL COl!XTY, OHIO-SiiO,OOO.OO. 

Corx~mt:s, 0Hro, :\larch 29. Hl'?i. 

Retirement Bomd, State Teachers' Retirement System, Columbus, Ohio. 

257. 

VILLAGE CO"C"XCIL-1J:'ITAUTHORIZED TO E~ACT ORDINAXCE, Dl"RlNG 
CURRENT YEAR, PROVIDING FOR ADDITIO:'ITAL 'lAX LEVY FOR 
CURRE:'ITT EXPEKSES-COUNTY AUDITOR WITHOUT ArTHORITY 
TO PLACE SAME UPON VILLAGE TAX DUPLICATE. 

SYLLABUS: 
A village council is unanthorized to enact an ordinance, during the current year, 

lemjing an additional tax for current expenses and the county auditor is tcithoul cmthor­
ity to place wch additionalle1•y upon the tax duplicate of said rillage for collection. 

CoLUMBus, Omo, March 30, 1927. 

HoN. LISLE M. WEAVER, Prosecuting Attorney, Bryan, Ohio. 
DEAR SIR:-This will acknowledge receipt of your recent communication which 

reads as follows: 

"The \•illage of Bryan being short of funds with which to operate the 
police department and the fire department of the village, has passed an ordi­
nance under authority of Section 4227-3 G. C. declaring it an emergency act, 
and has certified this ordinance to the county auditor, authorizing him to 
levy a tax upon the village for the current year 1927 payable in the June 
installment of taxes. 

The auditor has received certification of the ordinance, a copy of which 
is enclosed herewith, and the question is: Has the auditor authority under this 
<ection to levy this tax and has the village authority under that eection to pass 
such an ordinance lev):ing such a tax and so certifying it?" 

The ordinance submitted is entitled 

"An ordinance levying a tax upon the real and personal property listed 
upon the yearly tax duplicate of the village of Bryan, for the year one thousand 
nine hundred and twenty-six, for fixing the rate of mch tax and for provid­
ing for its collection through the office of the ·county trea.<urer of \Villiams 
county, Ohio." 

The ordinance reads in part as follows: 

"Whereas, the village of Bn·an received no moneys from general taxa-
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tion by levy for its current operating expenses for the year 1927, as its pro­
portion of the revenues derived from taxation of real and personal property 
listed upon the yearly tax duplicate of the property of the village of Bryan, 
and that other incomes of the ;,aid village are not adequate to provide for 
fire and police protection and that such fire and police protection is neces­
sary for the immediate preservation of the public peace, property, health 
and safety in said village, and that the village is prohibited by law from bor­
rowing money with which to provide for the same." 
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And also, that there exists an emergency imperatively demanding and requiring 
that said ordinance should take effect and be in force immediately. 

The ordinance then provides for a levy upon all of the taxable property, both real 
and personal, of the village of Bryan as listed for the year 1926 for said purposes, at 
the rate of eight-tenths of one mill on the dollar. 

It is then provided that the tax so levied shall be collected in the June install­
ment of taxes and distributed in the same manner as any other general property tax 
as provided by law. 

The auditor of Williams county, Ohio, is to be mailed a certified copy of the 
ordinance, and the same shall be his authority for spreading the said tax upon the tax 
duplicate of said village and providing for its collection as any other general property 
tax. 

It is then provided that this ordinance shall hecome null and void at twelve 
o'clock midnight December 31, 1927, and that it shall take cffeet and be in force from 
and after its passage, which was the seventh day of March, 1927. 

Said ordinance was then certified to the county auditor, and you now inquire as 
to the authority of council to pass said ordinance and the authority of the county 
auditor to place said levy upon the tax duplicate. 

It is noted in your communication that said emergency ordinance was passed 
under authority of Section 4227-3, General Code. 

Section 4227-3, General Code, provides in part as follows: 

"* * * emergency ordinances or measures necessary for the imme­
diate preservation of the public peace, health or safety in such municipal cor­
poration, shall go into immediate effect. Such emergency ordinances or 
measures must, upon a yea and nay vote, receive the vote of two-thirds of all 
the members elected to the council or other body corr(l.Sponding to the council 
of such municipal corporation, and the reasons for such necessity shall be set 
forth in one section of the ordinance or other measure. * * *" 

It is noted that the section is supplemental to Section 4227, General Code, which 
provides for the authentication and recording of ordinances and when said ordinances 
shall take effect. 

Section 4227-1 provides that ordinances and measures may be proposed by ini­
tiative petition, and the pcrccntum required. 

Section 4227-2 provides what ordinances arc subject to a referendum and the 
percentum rertuired on the petitions for referendum. 

And Section 4227-3 follows, defining what ordinances are not subject to the ref­
erendum and providing for the passage of emergency ordinances. 

But it will be noted that in none of the~e sections is there authority given for 
levying a tax. 

Your communication does not state under what oections of the General Code 
authority is claimed for the euacting of this legislation and certifying the same to the 
county auditor to be placed upon the tax duplicate. The ordinance states that said 
dllagc received no moneys from general taxation by levy for its current operating 
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expenses for the year 1927. It is therefore presumed that the combined mali."Imum 
rate in said village was levied. 

Section 5649-iie (f), General Code, entitled "Tax levy for general purposes; lim­
itations, Rec. 6,'' provides as follows: 

"The taxing authorities of any municipality may by resolution adopted 
by a two-thirds voh~, levy annually for the general purposes of the muniri­
pality in addition to the levy for eurrent expenses within the ten mill lim­
itation prescribed by the General Code on the tax rate, a tax not exceeding 
three and a half mills upon each dollar of the taxable property of such munic­
ipality. Such levy shall be subjeet only to the limitations imposed by the 
combined maximum tax rate for all taxes by Section 5649-iib, and shall in­
clude any levies heretofore authorized by vote of the electors of the munic­
ipality under Sections .')649-.'), .5649-iia and 5649-5b, and a sufficient levy 
under and within the provisions of Section ;gos of the General Code, to pro­
duce the amount requested from the budget commission for any municipal 
university. * * * The additional levy authorized a~ hereinbefore set 
forth shall be certified to the btHI!!:et commission prior to the first ::\Ionday 
in August." 

This section provides for an additional tax levy by a municipality h~· resolution 
adopted by a two-thirds vote; hut it also provides t.hat said levy shall he within the 
limitations prescribed therein and that said additional levy so authorized shall he 
certified to the budget commission prior to the first Monday in August. 

It is evident that under the provisions of this section said levy authori:>:ed by a 
two-thirds vote of the taxing authorities in a municipality must come within the limi­
tations prescribed in said section, and that it also must be acted upon by the budget 
commission prior to the first ::\Ionday in August, and therefore confers no authority 
upon a village council to enact legislation for an. additi'onal tax levy and have the same 
certified to the county auditor and placed upon the tax duplicate for collection. 

I find no other section or sections of the General Code that would authorize the 
village council to take the action purported by said ordinance. 

It is therefore my opinion that the council of the village of Bryan was unauthorized 
to enact and pass the ordinance passed by it March 7, 1927, purporting to levy an addi­
tional tax of eight-tenths of a mill upon all of the real and personal property in said 
village. 

There was therefore no authority for certifying this ordinance to the county 
auditor, and said county auditor would he unauthorized to place said leYy upon the 
tax duplicate for collection. 

258. 

Respeetfully, 
Enw ARD C. TuRXER, 

Attorney General. 

COl\I~IERCIAL CAR-DEFIXITIOX OF-APPLICATIOK TO SPECIFIC 
CASE. 

SYLLABUS: 
1. The phrase ''commercial car" as used in Section 7249-1, Geneml Code, is defined 

in Section 6290, General Code, and is any motor vehicle having motor pm.cer designed and 
used for carrying merchandise or freight, or for carrying more than set•en ]Jerson.~, o1· 1tsed 
as a comme1ciol tractor. 


