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OPINION NO, 73-051

Syllabus:

Emnloyees of Ohio Inns working in several State
Park lodge and cabin facilities are not considered
public employvees of the Nepartment of :Tatural “esources
for purposes of the MNational Tabor Relations 2ct,
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To: Wiiiiam B. Nye, Director of Dept. of Natural Resources, Columbus, Ohio
By: William J. Brown, Attorney General, May 25, 1973

I have your request for my opinion vhich reads as follows:

For purnoses of the Mational Labor
Relations Act are emnloyees who are currently
working in several “tate Park Todge and Cabin
facilities pursuant to contractual agreements
between Ohio Inns, Inc., and the Department
of Matural Resources considered State employees?

I have attached to this Oninion Request a
copy of the contract between the Nepartment of
Natural "“esources and Ohio Inns, Inc., which
sets forth the contractual agreement in force
at the Burr Naks State Park facility. ™his
contract is identical to, with minor erceptions,
contracts between the Department and nhio Inns,
Inc., on other “tate Park Lodge and "abin facili-
ties.

For purnoses of the Mational T.abor Felations Act the
term, ‘employee” is so defined as to include any emplovee,
and shall not be limited to the emnloyees of a particular
employer, unless this subchapter explicitly states otherwise,
and shall include any individual whose work has ceased as a
consequence of, or in connection with, any current labor disnute
* * * hyut shall not include any individual emnloyed as an agri-
cultural laborer * * *, or by any other person who is not
an employer as herein defined." 29 U.S.C.A. 152 (1°70).

The term "employer", is Aefined so as to specifically exciude
any state or political subdivision thereof. The sole issue
to be resolved is, therefore, whether the reople working in the
State Park lodge and cabin facilities, pursuant to contractual
agreements, are state employees, and thus evempt from the juris-
diction of the National Labor Pelations Roard, or vhether they
are employees of an independent contractor.

The term, “public emplovee,” does not have a single legislative
definition for all sections of the Revised Code. For purnoses
of the public employees retirement system, the term, ‘public
employee”, is defined in R.C. 145.N1 in pertinent part as follows:

(A)t** * * N * * ®

* * * “Public erployee’' means also
any person vho performs or has performed
services under the direction of an ermnloyer,
as defined in division (D) of this section,
notwithstanding his commensation for such
services has been or is naid by one other
than such erployer. * * *

* * *x * & & * * &

{D) 'Employer” means the state or
any county, municinal corporation, park
d*strlct, conservancy district, sanitary
district, health district, townshin,
metropolitan housing authority, state
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retirement board, ohio historical society,
public library, county law lihrary, union
cemetery, joint hospital, institutional
commissary, state medical college, state
university local rotary fund or board,
bureau, commission, council, cormittee,
authority, or administrative hody as the
same are, or have been, created by action
of the general assembly or by the legis-
lative authority of any of the units of
local government named in this Aivision
not covered by section 3307.01 or 3309.01
of the Revised Code. In addition,
"employer'” means the emplover of emplovees
described in division (A) of this section.

2-194

The TFerguson Act [R.C. Chapter 4117] emnloys a similar definition

of public employee. R.C. 4117.01 (B) provides as follows:

(B) "Public employee” means any nerson
holding a position by apnointment or employment
in the governrment of this state, or any munici-
nal corporation, county, township, or other
nolitical subdivision of this state, or in the
rublic school service, or any public or special
district, or in the service of any authority,
commission, or hoard, or in any other hranch
of the puhlic service.

These statutory definitions of a “public employee" adopt the
common law distinction between an employee and an independent con-
tractor. If the governmental unit can “direct® the individual's
actions, the verson is a public employee. BRut, if the covernmental
unit can not “"direct®" the emplovee, then he is the employee of an

independent contractor.

2 similar distinction between an employee and an independent
contractor appears in the Mational Lahor Relations Act. Justice

Brennan, writing for the Supreme Court in Allied Chemical &

Alkali Vorkers of America v. Pittsburg Plate Glass Co., 404 U.S,

157, 167-168 (1971), explained what the term, 'emplovee",
means for the purnoses of the Act:

"*# & * The term 'emplovee’ must be under-
stood with reference to the purpose of the
Act and the facts involved in the economic
relationship." 322 US, at 129, 88 L Ed at
1184. Congress reacted by specifically excluding
from the definition of "employee” "any individual
having the status of an indenendent contractor.’
The Fouse, which proposed the amendment, exnlained:

"An 'emplovee', according to all standard
dictionaries, according to the law as the courts
have stated it, and according to the understand-
ing of almost everyone, . . . means someone vho

works for another for hire. Tut in the case of
Mational Tabor ™elations Poard v. earst Publi-
cations, Inc. * * * ¢the Toard * * * held inde~
rendent merchants who bought newspapers from

the publisher and hired neople to sell them to be
'‘emnloyees.' The neonle the merchants hired to
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sell the papers were 'emnloyees' of the merchants,
hut holding the merchants to be ‘emplovees' of

the publisher of the paners wvas most far reachinc.
It must he nresumed that when Congress passed the
Labor Act, it intended words it used to have the
meanings that they had when Congress nassed the act,
not new rmeanings that, 9 years later, the Yabor
Poard might think up. In the law, there alwavs

has bheen a difference, and a hig difference, hetween
'employees' and 'independent contractors,'
'‘ICmployees' work for waqes or salaries under direct
supervision.® * * It is inconceivable that

Congress, when it passed the act, authorized the
Roard to give to every word in the act whatever
meaning it wished. On the contrary, Congress
intended then, and it intends now, that the toard
give to words not far-fetched meaninas but ordirary
meanings. 'R Rep Wo. 245, 80th Cong, lst Ffess, 18
(1947) (emrhasis added). See also 93 Cong Pec 6441~
6442: ER Conf nep MMo. 510, 80th Cong, lst Sess,
32-33 (1947).

See also MLRB v. United Insurance Co., 390 1,5, 254 (19AR).

To determine the relationshin hetween workers hired hy oOhio
Inns, Inc., and the ftate of OChio, it is essential that we
understand the contractual arrangement between the parties.

The Department of Ilatural Resources is authorized to enter
into such contract pursuant to ".C, 1501.09. R.C. 1501.10 stipu-~
lates certain provisions that nust be in the contract. It
nrovides in pertinent part, as follows:

(A) The lessee shall bhe responsible

for keeping such facilities in good con-

dition and revair, reasonable wear and

tear and damages caused by casualty or

acts beyond the control of lessee,

excepted;

(B) That the lessee shall operate
the facilities for such reriods during
the year as the director of natural
resources deemns necessary to satisfy the
needs of the neople of the state; provided
that such periods of reauired operation
must he set forth in the notice for the
acceptance of bhids:

{(C) The lessee, unon the execution
of the lease, shall furnish a bond to the
state in an amount as prescribed by the
director, conditioned that the lessee
shall fully perform all terms of the lease.

The director may lease anv nublic
service facilities in state parks to the
rerson, firm, partnership, association, or
corporation who subnits the highest and
hest bid under the terms set forth in this
section and in accordance with the rul:s
and requlations of the director, taking
into account the financial responsibility
and the ability of the lessee to onerate
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such facilities. Pids shall bhe sealed and
opened at a date and time certain, published
in advance.

T™e particular contracts hetween Nhio Inns, Inc., and
the Departrment of “atural Tesources nrovide that nNhio Inns
must satisfy the above mentioned conditions.

The contracts also rrovide that high ouality food service
is of the essence of the agreement and that the dininag facilities
under the contract are to he resnected as "good eatino nlaces.”

Clauses 14 and 16 of the contract provide as follows:

(14) CONCRSSIOMAIRRE'C AUTHORITY: The
Concessionaire shall, suhject to the apnroval
of the nirector and all of the terrs and pro-
visions hereof, and except as herein otherwise
provided, have control and discretion in the
operation of the pronerties, including use of
the premises for all customary purnoses, the
charges to be made for and the terms of
admittance to the cabins and quest rooms, for
commercial space, for privileges of enter-
tainment and amusement, for food and beverages,
except as herein otherwise limited, and the
labor policies (including wage rates) and the
hiring and discharae of employees and all phases
of promotion and nublicity, all except as other-
wise herein expressly limited or rrovided. The
Department agrees that Concessionaire, making
the payments snecified herein and performing
and ohserving the agremements and conditions herein
on its nart to be performed and observed, may
occupy the properties durina the term hereof
without further demands or hindrance by the
Department or anyone claiming under it.

It is further understood and agreed by and
between the parties that nothing herein contained
shall constitute or be construed to he a co~
nartnership or joint venture between the Nepart-
rent, its successors or assigns, on the one nart,
and the 7oncessionaire, its successors or assigns,
on the other nart.

(16) COIICESSIOMAIRE'S EMPLOYEES: Concessionaire
will emnloy only comnetent and orderly emplovees vho
will keep theriselves neat ané clean and accord
courteous and competent treatrment and service to all
gquests and natrons. 'henever the Departrent notifies
Concessionaire or its manager of the
properties that anv employee is deemed
by it to be incomnetent, disorderly, or
unsatisfactory, Concessionaire will dis-
charge such person within twenty-four
hours unless such person be in a managerial
or sunervisorv position and nrovided, how-
ever, that such discharge is not in violation
with any outstanding union contracts or other
Ohio or Federal employment regulations, in
vhich event such discharge shall take nlace
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and be effective within one week of the date

of such notification. In the case of employ-
ment of suparvisory nersonnel or manager,

hoth will he subject to apnroval by the

Director; however, Concessionaire will have

thirty (36) days to replace sunervisory personnel
and sixty (60) days to replace the manager.  Any
rerson so discharged will n>: he raemployed

except with the written consent of the Nirector.
In the event the Nepartment specifies uniforms

to be worn by wersons working on the oroperties,
Concessionaire will furnish the necessary uniforms
or require the employees to furnish same and will
reouire their use in accordance with the require-
ments of the Department. *ny uniforms so require?
shall be of such tyve as are ordinarily worn by
employees doing like work in similar places of
business. Emphasis added.)

Thus, although the State coes exercise some control over
the employees of Ohio Inns, it does not exercise direct daily
sunervision over them.

In "LPB v. "orrard Johnson Co., 317 .28 1 (1963), cert.
denied 375 U.S. 920 (1763), the question hefore the court was
whether the Foward Johnson T0. in operating a restaurant on the
l'lew Jersey “urnpike, acts in the capacity of a state or a rolitical
subdivision thereof, and is therefore not an errloyer for nurnoses
of the "ational Laror Pelations Pct. The court, in holdinag that
the “oward Johnson Co. was an emnloyer for purposes of the act
and not merely an agent for the state, stated that control of the
employment relationshin is of pararount significance. The “ourt
then proceeded to applv the facts to see if the state did indeed
control the employees, stazing as follows:

t'e think an application of these
princinles to the facts of this case
comnels the conclusion that respondent
operates its restaurant as an independent
contractor of the RAuthority, and has re-
talned such control over the elements of
the erployment relationship that it is an
“employer" within the meaning of the Act.

To support its position respondent
cites, arong others, the following nro-
visions of the agreement:

(1) Respondent must operate on a
24 hour basis unless the ruthority approves
a more lirited operation.

(2) Respondent rust make arnle pro-
vision for speedy and convenient handling
of patronage Auring all hours.

(3) The Authority may take charge and
operate the restaurant if resmnondent is
unable to do so hecause of a2 “strike or
other labor Aifficulties.”

{4) The range of prices for food,
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beverages, merchandise and services shall
be comparable to the prices charged in the
general vicinity of the turnnike.

(5) The agreement defines what
constitutes gross sales.

{6) The buildings and substantially
all of th:2 equipment are owned by the Authority.

(7) The Authority may terminate the
agrecaent upoh the failure of respondent

to _remedy any unsatisfactory condition,
including aquality of service, efficiency,

cleanliness, safety, and sanitation.,

(8) The Authority has the right to
inspect and audit respondent's records.

"e think that these provisions,
wvhether viewed individually or in their
totality, do not impair the Foard's finding
that respondent is an independent contractor
and not an agent of the Muthority. 'one of
them manifest an attemnt bv the Authority
either to control the relationship between
respondent and the restaurant workers or to
impose terms and conditions of emplovment.
On the contrary, the clause providing for
the operation of the restaurant by the
Authority in the event of a "strike or
other labor difficulties" constitutes a
recognition that the workers are employees
of respondent and not state employees. If
the parties considered them to be state
enployees, the clause wduld be meaningless
in its context, for under Mev Jersey law
such employees do not possess the right to
strike. TPonevero v. Jersey Citv Incinerator
Authority, 75 N.J. “uper. 217, 182 2,2d 596
(1962). (Emphasis added.)

The rationale of this case is supported by the Supreme
Court decision in Aralgamated Asso. of Street, F.R, & M.C.E.
v. Migssouri, 374 U.S. 74 (1963). In that case the court rejected
"igsouri's contention that seizure of a public utility by the
stateexcluded the emplovees from the coverage of the IMational
Labor Relations Act. Justice Stewart rejected the idea that
this was a strike against the state in the following passacge:

The employees of the company did
not hecome emplovees of issouri.
"lissouri did not pay their wages, and
did not direct or supervise their
duties. !o property of the company
was actually conveyed, transferred or
otherwise turned over to the State.
"issouri diA not participate in any way
in the actual management of the company,
and there was no change of any kind in
the conduct of the company's business,

In llerbert l'arvey Inc. v. MLRB, 424 7, 24 770 (1969), the
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court again upheld the right of the Toard to aggsert jurisdiction over
the "arvey corporation which was a joint employer.wigh the "lorld Bank,
an exempt corporation. Tn this case the issue was whe;her, in
this alliance of exempt and nonexermpt employers, !'arvey is vested
with enough autonomy over the emnloyment arrangements and working
conditions to enable it to bargain efficaciously with the Union.’

In deciding that "arvey had enough autonomy so as to he
able to negotiate, the roard looked at both the conttact'and the
actual practice of the narties. The World Fank had exercised
controls similar to those granted the State here, and the Court
said:

The Poard recognized that the Rank
has to some extent participated in the
hiring and firing of employees., 7Tt
acknowledged that the Pank approves
nromotions and vear-end wage increases
hut saw from the evidence that the
Pank routinely agrees to them. Put
despite so much of an interlinking re-
lationship hetween the Pank and Harvey
over the employees, the Foard found
that primary control of the employees
was vested by the contract in Harvey
and was actuallv exercised by Farvey.

The Court continued:

In 'ILR® v, I.C. Adkins & Company,
(331 U.°. 398 (1947)}, the “unreme Court
hcld that guards at a plant nroducing
military materials were *dkins' "employees”
although thev were reaquired to be civilian
auxiliaries to the Army's military nolice,
and althouah the Army had power to veto
the hiring or firing of any guard and to
take corrective action throuch ranagement
to safecuard the caliber of plant protection.
The Court sustained the Toard's deterrination
that Mdkins had “a sufficient residual measure
of contrel over the terms and conditions of
employment of the guards” to permit their
treatment as employees; "it ratters not,”
said the Court, ‘that (Adkins] was deprived
of some of the usual powers of an emnloyer,
such as the absolute power to hire and fire
the guards and the absolute power to control
their physical activities in the perform-
ance of their service. Those are relevant
hut not exclusive indicia of employer-
erployee relationship under (the Act).’

In this case the Nepartment of Matural "esources has exercised
only peripheral control over "hio Inns' employees, similar to that
exercised hy the "orld Rank over Yarvey's emnlovees. ™he Departrent
of "atural Resources has never interfered in the wage aqreements
hetrreen Nhio Tnns and its employees. Tt has primarily concerned it
self with the sunervisory personnel of nhio Inns. In one instance,
it Adid ask for the reroval of a lodge manager. The State exercises
no vower of initiative in the hiring of employees. The Department
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routinely interviews management personnel but does not interview
other emplovees. Complaints about discourteous employees are
sent.to management who then take the proper disciplinary action.

Thus Ohio Inns has sufficient residual control to
bargain with employees, for the Court's remarks in Tarvey
are equally applicable here. 1In terbert arvey Inc. v. NLRB,
supra, the Court stated:

In the "oard's judgment, "[c]lo far
as the record reveals, the extent
of [Harvey's] acquiesence in the *lorld Rank's
rarticipation in the hiring, discharge, and
assignment of employees was no more than that
vhich anv service company would nermit in
order to please 1ts clients, and the Yorlad
Pank's participation in promotions and the
setting of wage scales was no more than an
exercise of its right to police the costs
being incurred under the contract."

* % & * * ® k % ®»

[3] The evidence sustains the Roard’'s
finding that l'arvey is able to hargain
effectively in the areas of prospective
negotiation-~-hiring, f£iring, hromotions,
vaces, henefits and other conditions of
employment, True it is that arvey,
like many--perhaps most--other employers,
may face practical limitations in some
of thace areas bgt, as the e¢vidence denotes
and the Board Zound, not in sufficlent
degzee to Fruscravce bargeining aftorts,

The wroucess of coliecuive Larca.ning, we

are instructed, may appropriately he

invoked although the employer is subject to
rather subgtantial handicaps. (Emphasis added.)

In making the conclusion that Ohio Inns has sufficient
residual control to effectively bargain I have relied on many of
the variables used by the court in II.L.R.B. v. A.S8, Abell Co.,

327 r.2d 1 (1964), to distinouish independent contractors from
emplovees, for the existence of these variables indicates that

Nhio Inns is indenendent of the Ttate and thus capahle of bargaining.
Some of these variables are: (1) the formal hasis of the relation-
ship between the State and Ohio Tnns; (2) the essential business
decisions concerning the operation of the facilities are largely
within the discretion of nhio Inns, and like most independent
husinesses, it may either reap the profits or bear the logses which
are the consequences of its judgment: (3) the State regards the
employees as independent contractors and does not pay them or make
deductions from their pay; (4) the State is concerned only with the
accomplishment of ultimate results (good eating and vacation areas
with courteous employees) rather than with the details of the
operation.

In specific answer to your question it is my opinion, and
you are so advised, that employees of Nhio Tnns working in several
State Park lodge and cabin facilities are not considered public
employees of the Department of 'atural Resources for ourposes of
the Mational Labor Relations Act.





