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OPINION NO. 73-044

Syllabus:

R.C. 5313.06 does not nrovide for an automatic forfeiture
of a vendee's interest in a land installment contract where
the vendee has neither made payments under the contract for
five years, nor paid a sum equal to twenty percent of the nur-
chase price. Such forfeiture can only be accomplished pur-

suant to a judgment in a forfeiture action under R.C. 1923.01
to 1923.14,

To: Bernard V. Fultz, Meigs County Pros. Atty., Pomeroy, Ohio
By: Williom J. Brown, Attorney General, May 7, 1973

I have before me your request for my opinion, the questions

of which may be stated as follows:

1. Does R.C. 5313.06 provide for an
absolute forfeiture of a vendee's interest
in a land installment contract, if the
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vendee has not made payments in accordance
with the contract for at least five vears,
or has not paid at least twenty percent
of the purchase price?

2. If so, what procedure should the
county recorder follow to cancel the in-
stallment contract of record when the
vendor has complied with R,C. 5313,067?

I cannot agree that the rights of a vendee under a land
installment contract can be cancelled, for defaults in payment,
without a court nroceeding resulting in a judgment against the
vendee. R,.C. 5313.05 and 5313.06 toasther nrovide the initial
steps to be taken by the vendor. Put the vendor's next steps
are determined agenerally by the amount of the vendee's equitv.
If the vendee has made payments under the contract for at least
five yvears, or if he has naid at least twenty percent of the
ovrice called for hy the contract, R.C. 5313.07 reguires the
vendor to hring a foreclosure action under R.C. 2323.07. Put
if the contract has neen in effect less than five vears, R.C.
5313.08 permits the vendor to bring an action for forfeiture
under R.C., 1923.01 to 1923.14.

R.C. 5313.06, which provides for the initiation of the
forfeiture of the interest of a vendee in default under a land
installment contract, reads as follows:

Following expiration of the meriod of
time provided in section 5313.05 of the
Revised Code, forfeiture of the interest of
a vendee in default under a land installment
contract shall be initiated by the vendor
or by his successor in interest, by serving
or causing to be served on the vendee or his
successor in interest, if known to the vendor
or his successor in interest, a written
notice which:

(A) Teasonahlv identifies the contract
and describes the propertv covered hy it;

(R) Specifies the terms and conditions
of the contract which have not been corplied
with;

(C)} Motifies the wvendee that the con-
tract will stand forfeited unless the vendee
performs the terms and conditions of the con-
tract within ten davs of the comnleted serv-
ice of notice and notifies the vendee to leave
the nremises.

fuch notice shall be served by the vendor
or his successor in interest by handina a
written cony of the notice to the vendee or his
successor in interest in rerson, or by leavinag
it at his usual place of abode or at the nror-
ertv vhich is the subject of the contract or
hy registered or certified mail by mailing to
the last known address of the vendee or his
successoxr in interest. ("rphasis added.)
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A thirty-day grace period hetween the vendee's default and
the initiation of forfeiture is nrovided by R.C. 5313.95, which

reads as follows:

"hen the vendee of a land installrent con-
tract defaults in vayment, forfeiture of the
interest of the vendee under the contract ra
he enforced onlv after the expiration of thirtvy
days from the date of the default. A vendee
in default may, prior to the evpiration of the
thirty-day period, avoid the forfeiture of his
interest under the contract by making all nay-
ments currently due under the contract and by
paying any fees or charges for which he is
liable under the contract. If such vayments are
made within the thirtv-day neriod, forfeiture
of the interest of the vendee shall not he en-
forced, (Fmphasis added.)

If the vendee has complied with the terms of the contract
for at least five years, or if he has naid at least twenty ner-
cent of the nurchase price, R.C. 5313.07 recuires the vendor to
nroceed by foreclosure. In nertinent vart, the Section nrovides:

If the vendee of a land installment con-
tract has paid in accordance with the terms
of the contract for a reriod of five vears or
more from the date of the first payment or
has naid toward the nurchas: nrice a total
sum equal to or in excess of twenty ner cent
thereof, the vendor mav recover nossession of
his propertv onlv by use of a proceedinc for
foreclosure and judicial sale of the foreclosed
property as provided in section 2323.07 of the
Revised Code. Such action mav be commenced
after expiration of the neriod of time nrescribed
hy sections 5313.05 and 5313.06 of the Revised
Code. In such an action, as betveen the vendor
and vendee, the vendor shall be entitled to nro-
ceeds of the sale un +to and including the unraid
balance due on the lan? installment contract.

(Erphasis added.)

Rut if the contract has been in effect for less than five

vears, the vendor may institute an action for forfeiture.
5313.08 provides:

If the contract has been in effect for less
than five years, in addition to anv other rem-
edies provided by law and after the expiration
of the periods prescribed by sections 5313.05
and 5313.06 of the nNevised Code, if the vendee
is still in default of any payment the vendor
may bring an action for forfeiture of the vendee's
rights in the land installment contract and for
restitution of his property under sections
1923.01 to 1923.14, inclusive, of the Revised
flode. The court mav also grant any other claim
arising out of the contract.

PO,
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You ask whether R.C. 5313.06 nrovides for an absolute for-
feiture in certain cases. T am satisfied that the languace of
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R.C. 5313.06 provides only for the initiation of forfeiture and
for proper notice, and that it nowhere specifies that a for-
feiture shall become avtomatic under that Section. Instead, it
is clear from the provisions of R.C. 5313.08 that the vendor may
effect a forfeiture of the vendee's rights only by an action for
forfeiture in accordance with the nrovisions of ™.C. 123,01 to
1923.14. This is the view adopted in an analysis of the land
installment contract statutes in the chio State Dar Association
Servic$ Letter for NDecember 1969, in which the author stated (at
page 4):

A ten-days notice requirement, after the
30~days grace meriod, is reaquired prior to en-
forcement which may now he by an action for
forfeiture of the Vendee's interest nnjer the
Forcible Tntry Law, or by Foreclosure and Judi-
cial sale laws. (Emphasis added.)

This nassage clearly means that mere corpliance by the vencor
with R.C. 5313.06 does not result in an automatic forfeiture of the
vendee's rights, but that an action must be brought, either under
R.C. 5313.07 for foreclosure and judicial sale, or under R.C.
5313.08 for forfeiture and restitution. In the situation that you
pose, in which the vendee has neither paid for five vears, nor naid
a sum ecqual to twentv percent of the purchase price, the vendor
may proceed either by forfeiture or hy foreclosure. If the vendee
has made pavrents for five vears or has paid twenty percent, the
vendor must proceed bv foreclosure.

Once the vendor has obtained a judgment, the land install-
ment contract is cancelled, and the countv recorder nust record
the judgrent as an instrument of cancellation. R.C. 5313.09.
Since it anpears that a forfeiture can only be enforced in the
instant case by an action uncder 2.0, 5313.08, I rust concluce
that R.M, 5313.06 does not rrovide for an automatic forfeiture
of a vendee's interest in a land installment contract. Since
the answer to vour first question is in the necative, it is not
necessary to answer the second auestion.

Irn specific answer to your cuestion it is mv onrninion, and
you are so advised, that R.C. 5313.06 does not rrovide for an
automatic forfeiture of a vendee's interest in a land install-
ment contract where the vendee has neither made ravrents under
the contract for five yvears, nor paid a sum equal to twenty ner-
cent of the purchase price. Such forfeiture can only he ac-
complished nursuant to a judgrent in a forfeiture action under
R.C. 1923.01 to 1923.14.





