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to this issue was approved by this office in an opinion rendered to your 
board under date of May 2, 1934, being- Opinion No. 2609. 

Tt is accordingly my opinion that these bonds constitute valid and 
legal obligations of said city. 

Respectiully, 
l IEIWERT S. IJL"FFY, 

A ttomcy G encral. 

2683. 

l~?vLPLO Y E-l'O Ll C E DEl' ARTJVI E :\'T-F'll\ E DEl' r\ RT.l\'1 EN'f 
1\IUNICTI'ALIT\·-::;TAT"l.'S AS TO :ME!Vll:\ERSHTI' TX 
PUBLIC El\U'LOYES' RETI REME:\'T SYSTEM-FIRE­
MEN'S l~DElVfXITY l<T:\D--AI'l'LlCt\TIO:\ OF' SECTTO:\ 
486-33c, G. C. 

SYLLABUS: 

1. It is eomptt!sor)' for an emplo)'C of a police department or a fire 
department of a municipality that has not established under pro­
visions of law, a police relief fund or a firemen's pension fund, to be­
come a. member of the Public Employes' Retirement System, unless such 
poliuman or fireman becomes exempted from. membership by filing writ­
ten application for such exemption ·with the Retirement Board within 
three months after the Act goes into e.ffcct, or such policeman or fireman 
is a new member over the age of fift)' years and becomes exempted b)' 
filing written application for exemption with the Nctirement Board with­
in three months after being regularly appointed a policeman or fireman. 
or snch policeman or fireman comes within that class or group of em­
ployes that the board has authority to exempt from comp·1dsory member­
ship, as provided in Section 486-33, General Code, or such policeman or 
fireman comes within the provisions of any other retirement system estab­
lished under laws of this State. 

2. The e.rccption contained in Section 486-33c, General Code, docs 
not exclude from membership ·in the Publ-ic Employes' Retirement S)IS­
Ielll, fircl/lcn in a m.unicipality that has established a Firemen's Indem­
nity Fund under provisions of law. 

Cou;wJL;s, 01110, July 11, 1938. 

llox. H_ALL'H ]. BARTLE1'T, Prosccnting Allorney, Columbus, Ohio. 
DEAl{ SIR: This will acknowledge receipt of your recent commtmica­

tion, which reads as iollows: 
"V/c ha,·c been requested by the Chairman of the County 

and City Empluycs' Retirement Committee to ask you for 
an Opinion upon the following question: 
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In Section 3 of Amended House Bill No. 776, known as 
I 'ublic Employes' Retirement System, a statement of those 
exempted reads as follows: 

'But said term shall nut include those persons who come 
within the provisions of any other retirement system estab­
lished under the prm·isiuns of the laws of this state or any 
charter nor shall the prUI·isiuns oi this act in any manner 
apply to a police relief fund or a liremen's pension fund estab­
lished under the provisions of law.' 

Do the employes oi the pulicc and J-ire departments of a city· 
nut ha\·ing- a police relief iund or a liremcn's pension fund established 
under the la\Y, come within the prunswns of said Amended House 
!~ill Xu. 776?" 

The sections uf the l'ublic Employes' Retirement System i\ct 
(Sections 4l)6-32 tu 486-75, General Code, inclusiYc) pertinent lo the 
answer of your inquiry, arc as iolluws: 

"Sec. 48CJ-33a. The state employe's retirement system 
created by Section 486-33, General Code, shall hereafter be 
kno\Yll as the public employes' retirement system, and the 
stale employes' retirement board shall hereafter be known 
as the public employes' retirement board. ]'roYided, howe,·er, 
that all legal, Yalid and authorized contracts and agreements 
entered into by the state empioycs' retirement board shall be 
binding un the public employes' retirement board. Beginning 
July 1, 1938, in addition to the present membership of said 
retirement system, there shall be included therein all county, 
municipal, park district, conservancy, health and public 
library employes as defined herein, and such county, muni­
cipal, park district, conscn·ancy, health and public library 
employes, except as otherwise pnJ\·idcd herein, shall haYe all 
the rights and pri,·ilegcs and be charged with all the duties 
and liabilities provided fur in the Iav\·s relating to said retire­
ment systeni as are applicable to state employes. l'ruYided, 
howe\·er, that any original member may be exempted from 
membership by filing written application for such exemption 
·with the retirement board within three months after this act 
goes into effect; and any new member ~Yer the age of fifty 
years may be exempted from membership by filing written 
application for exemption with the retirement board within three 
months after being regularly appointed as a county, municipal, 
park district, conservancy, health or public library employe." 
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Section 4l::\6-33c, General Code, which reads 111 part, as iollows: 

''Fur the purposes ui this act, 'county ur municipal 
e1nployes' shall mean any person holding- a county or muni­
cipal office, not elective, in the State of Ohio, and/or paid in 
full or in part by any county or municipality in any capacity 
1rhatsoever. * ':'' Hut said term shall not include those persons 
7.l'lto COllie a•ithin the provisions of all)' other retirement system 
established under the provisions of the laws of this state or of 
any charter, nor shall the provisions of this act i11 any manner 
apply to a police relief fnnd or a jirCIIICII's pension fnnd estab­
lished under provisions of law. * ':' *" (I t<tlics the ll"riter's.) 

.In an opinion ;\o. 2411, rendered by· me (Jl1 May 7, 193~, it was 
held: 

"It is cumpulsury iur an employe uf a charter city that 
has not established a retirement system for its employes to 
become a member of the Public Employes Retirement 
System, unless such empluye becomes exempted from mem­
bership, by f·iling written application ior such exemption 
11·ith the Retirement Huard within three months after the 
. \ct goes into effect, ur, such employe is a new member m·er 
the age of fifty years, and becomes exempted by filing 
ll"ritten application iur exemptiun within three months after 
being regularly appointed an employe, ur, such employe 
comes within that clas,; ur group that the board has author­
ity tu exempt irum n•mpulsor_v membership, as proYided 
in Section 48(1-33, General Code, ci1·, such employe comes 
within the pro1·isions (If any other retirement system estab­
li,;hed under the laws uf this state, or, such employe comes 
11·it:hin the pro1·isiuns uf a police relief fund or a firemen's 
pension fund established under pn>1·isions uf law." 

It can be said from the clear and express language contained in 
Sections 4l::\6-33a and 4S0-33c, supra, and the holding in Opinion Xu. 
2-J.ll, that it is mandatory for policemen and firemen, being munici­
pal employes, to become members of the Public :Employes' Retire­
ment System, unless they exempt themselves or come within the excep­
tion contained in Section 486-33c, that is, they arc policc111en or firclll~'/1. 

in a mnnicipalit_v that has established a police relief fund or a firc111cn's 
pension fund under provisions of law. 

Section 4600, General Code, proYiding fur the creation of a fire­
men's pension fund, reads in part, as follows: 
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"ln any municipal corporation ha,·ing a fire department 
supported in whole or in part at public expense, the council 
by ordinance may declare the necessity ior the establish­
ment and maintenance oi a firemen's pension fund. There­
upon, a board of trustees, who shall be known as 'trustees of 
the firemen's pension fund' shall be created, which shall con­
sist of six members who shall he chosen in the following 
n1anner: ':' *" 

To the same effect IS Section 4616, General Code, which pro­
,·ides for the creation oi a I 'olice Relief Fund. This section reads in 
part, as iollows: 

"Jn any municipal corporation ha,·ing a police depart­
ment supported in ~whole ur in part at public expense, the 
council by ordinance n1ay declare the necessity iur the 
establishment and maintenance of a police relief fund. There­
upon a board of trustees who shall he known as 'trustees of 
the police relief iund' shall be created, which shall consist 
of six members, who shall be chosen in the follovving· 
111anner: ':' ':'" 

Section 4()05, General Code, prm·ides for the council oi a muni­
cipality a,·ailing itself of the pnlYisions of Section 4600 supra, to 
len· a tax of not to exceed three-tenths of a mill on each dollar 
upon all the real and personal property for the payment o( all 
pensions granted to firemen under existing lav\'S. 

Section 4621, General Code, makes the same provision for the 
leYying of a tax in order to maintain the police relief fund. 

Section 4Ci12, General Code, authorizes the trustees to make all 
rules and regulations ior distribution oi a firemen's pension iund, 
including the qualifications oi those to whom any portion of it shall 
lJe paid. To the same effect are the pruYisions of Section 4628, General 
Code, in the case of a police relief fund. 

The provisions of Section 4612-1, General Code, relate to a fire­
men's pension iund, and prm·ide as foilows: 

''The granting of a pension to any person hereafter 
pursuant to the rules adoptecl by the trustees shall operate 
t~ vest a right in such person, so long as he shall remain the 
beneficiary of such pe11sion fund, to rccei,·e such pension at 
the rate so fixed at the time of granting pension." 

Section 4028-1, General Code, relates to a police relief fund and 
the language contained in such section is identical with that appear­
lllg m Section 4612-l, supra. 
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It is to be observed from the hereinabove quoted sections relat­
ing to a firemen's pension fund and a police relief fund :--that, it is 
entirely within the discretion of the council uf a municipality to de­
termine whether or not to establish and maintain a f-iremen's pension 
fund or a police relief fund; and that, if either or both of such funds 
;tre established, the granting of a pension to a person operates to 
1·est a right in such person to recei1·e the same. 

It must be assumed :-that, the legislature recognized that only 
l1y the necessary action on the part of council "may" a f·it·emen's 
pension fund or a police relief fund be established; that, such action 
being discretionary, some municipalities may ha1·e established either 
a 1"1remen's pension fund or a police relief fund, or both, and that, 
nther municipalities may not ha1·e taken the necessary action for the 
establishment of either or both funds; that, in a municipality where 
a fit·emen's pension iund had been established, the firemen wet·e 
entitled, and had a 1·ested right to share in the firemen's pension 
fund, in accordance with certain adopted rules and regulations; 
that, the same would be true in case of policemen in a municipality 
that had established a police relief iund; but that, in the case of a 
municipality that had not established a ftremen's pension iuncl the 
firemen would be deprived of the right to share in any pension fund, 
and the same would he true in the case of policemen of a municipal­
ity that had failed to establish a police relief fund. 

'rhe language in the exception contained in Section 486-33c, 
supra, expressly refers "to a police relief fund or a firemen's pension 
fund established under the prm·isions of law." Therefore, no meaning 
or construction can be gained from this language except that it 
rciers to policemen and firemen in a municipality that has established 
a police relief fund or a firemen's pension fund. lt is clear irnm the 
language therein that it was the intention of the legislature in the 
enactment of this exception to presen·e the firemen's and policemen's 
relief funds and the pensionable status of beneficiaries of such funds, 
existing under the provisions of law prior to the enactment of 
Section 48G-33c; and that, there is not anything in the language used 
in the exception which can be interpreted or construed as referring 
to policemen and firemen in a municipality that has 11ot established a 
police relief fund or a firemen's pension funcl under pr01·isions of law. 

1'he rule relating to statutory exceptions to the operation of laws 
is II'CII stated in 370 . .J ur., pag;e 7R3, as follows: 

"The general rule is that an exception in a statute 
amounts to an affirmation of the application of its pr01·isions 
tu all other cases not exc"epted, and excludes all other ex­
ceptions. ':' ,;,, 
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It 1s clear that the legislature intended by the hnguag·e con­
tained in the exception, to except from the prm·isions of Section 
4~(J-33a, supra, only firemen ur policemen in a municipality that had 
established a police relief fund or a firemen's pension fund. Thereiore, 
the general mandatory provisions in Section 486-33a, supra, making 
it compulsory for all municipal employes to become members of the 
I 'ublic Employes Retirement System are applicable to llremen and 
policemen in a municipality that has not established a police relief 
lund or a firemen's pension iund the same as the prm·isions are 
applicable to any other municipal employe. prm·ided, hcl\\'e\·er, that 
exemption irom membership has not been filed. 

This is a case oi the applicability of the \\·ell recognized rule 
oi law that appears in the second branch of the syllalnts oi the ctsc 
of Slin,r;lu.ff vs. /Vcavcr, 66 0. S., 621: 

"But the intent oi the law-makers 1s to he sought first 
oi all in the language emplc!yed, ancl ii the \\'ords he iree 
irom ambiguity ancl doubt, and express plainly, clearly and 
distinctly, the sense of the law-tnaking body, there is no 
occasion to resort to other means of interpretation. The 
question is not what did the general assembly intend to 
enact, but what is the meaning of that \\'hich it did enact. 
'J'hat body should be held to mean what it has plainly ex­
pressed, and hence no room is left for construction." 

In arri\·ing at the ahm·e conclusion, 1 am not unmincliul oi 
the iact that Section 4(i47-1, General Code, imposes a mand;tlory 
duty upon a municipality for the cre;ttion oi a firemen's indemnit\· 
fund if such municipality has not cslahli!'hccl a fit·emen's pensinn 
iund. This section reads as' follow!': 

"That in a11 municipalities having no firemen's penstnn 
iund created under the prm·isions of chapter J, Title 12. 
DiYision h of the General Code oi Ohio, and ha\·ing and 
maintaining therein a fire department suported in whole or 
in part at public expense, a llremen's indemnity iund shall 
he created and disbursed as herein prm·ided.'' 

Jt must he ohsen·ed that the exception in Sedion 4Kh-33c, supra, 
is limited "to a police relief fund or a firemen's pension iund." ] t 
must be assumed that the legislature knew of the statutory authority 
ior the establishment of a firemen's indemnity iund, and there­
iore, if it so desired, could ha\·e included a firemen's indemnity fund 
within the exception. ]t is a \\·e11 recognized principle of statuton· 
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c .. nstructiun that the mention or inclusion of persons of une class or 
.. j sc,·eral classes. implies the exclusion uf all persons in other 
classes. The well recognized principle of "expressio unius est exclusio 
;dterius" has direct application here. This rule ui Ia\\' is well ex­
pressed in the iollowing case, Steubenville vs. Heiner, 7 Ohio Law 
.\bstract, page 342, as fulluws: 

".Mention in statute, oi une class ur se\·eral classes ui 
person, implies exclusion ui all uthers." 

EljUally applicable is the rule of law so m.:ll expressed in the 
rase of Ohio Sm;inys and Trust Co111pan_v vs. Schneider, cf a!., 25 Ohiu 
.\ppellate, 259, in the iollu\\'ing language: 

"Courts cannot read into a statute that which dues nut 
appear therein, it being presumed that Ia wmakers placed in 
the statute all that was intended." 

I deem it ach·isable to make sume comment on the iact that 
111 the case ui a firemen's pension iund the \\·ord pension is used; that 
111 the police reliei iuncl the word relief is employed. 

Section 4-1-0S, General Code, provides ior levying a lax to provide 
funds fur the payment of all po1sions granted to firemen and likewise, 
Section 4621. General Code, provides fur levying a tax to provide funds 
ior the payment of all pensions granted to policcll/en. Therefore, it 
must be said that no importance can be attached to the word 
"pension" used in rcierring to a firemen's pension fund, and the 
\\·ord "relic[" in rcierring to a pulice relief fund. The \\·ord pension 
is consistently used instead uf relief, throughout all the sections 
relating to the police relief fund . .I lo\\'e\·er, in the case uf a firemen's 
indemnity iund, the situati.on is different. Section 4(>47-8, General 
Code, reads as follows: 

"'fhe beneficiaries of any such firemen's indemnity fund 
shall be members of the f·ire department or their dependents 
\\'hu shall be entitled to be paid the amuun ts iollowing: 

Fur the tutal disability uf a fireman, sustained while in 
the discharge ui his duties as fireman, the sum uf h\·o-thirds 
of his salary or ;t,·erage earnings, which shall in no case ex­
ceed eighteen dollars ($18.00) per week, and which shall be 
fixed and determinell by the said board of f·iremen's indem­
nity fund. For partial disability such an amount per week 
as shall be fixed by the buard uf firemen's indemnity fund 
which in no case shall exceed ten dollars ($10.00) per week. 
Provided. ho\\'CYer, that nu such pension shall be paid to a 
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fireman under full salary during the time of any such dis­
ability. 

Tn case of a Yulunteer f·ireman the 'ayerage earnings' a:-; 
used in this section shall be computed on the earnings of 
such f·ireman as his regular employment together with his 
compensation as such Yolunteer fireman. 

To the widow of any fireman killed while in the dis­
charge of his duties as iireman, or \\·ho dies from exposure 
or injury recei\·ed while in the discharge of such duty, a 
sum nut to exteed twenty-l-ire dollars ($25.000) per nwnth, 
so long as she remains his \\·idow, and the iurther sum ui not 
to exceell ten dollars ($10.00) per month ior each dependent 
child under sixteen years of age." 

lt is to be obserYed that the proYisiuns of Section 4047-~. supra, 
provide for payment of "amounts" in case uf total disability, or 
partial disability, or, to a '"widow of any f·ireman killed while in the 
discharge of his duties as fireman, or who dies from exposure or 
injury receiYed while in the discharge of such duty." There is not 
anything in the statute that can be construed as making the pay­
ment of the amounts specified in Section 4(!47-8, supra, as being pay-­
ment of pensions. 

The word ''indemnity" is defined in \Vebster's T,,·cntieth Cen­
tury Dictionary, as follows: 

"2. Indemnification; compensation ior loss, damage ur 
injury sustained; reimbursement." 

The language employed in Section --1Cl47-t-l, supra, is consistent 
\rith the ·word "indemnity" in that it pt'o,·ides for payment of com­
pensation for loss or injury sustained by reason of total or parttal 
liability or death while in the discharge of duty. Tt therefore cannot 
be said that the exception contained in Se~tion 486-33c, supra, excludes 
from membership in the Public Employes l\etirement System, 
fi"remen in a municipality that has established a firemen's indemnity 
fund. Therefore, in specif-Ic answer to your question it is my opinion 
that, the employes of the police and fire departments of a munici­
pality that has not a police relief fund or a firemen's pension iund 
established under the provisions of Ia w, come within the ))l"OVISIOns 
of the Public Employes' Retirement System Act Section 486-32 to 
486-75, of the General Code, inclusiYe. 

Respectfully, 
HERBERT S. DuFFY, 

Attomey General. 


