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Director oi the Department oi l'ublic \Vorks, certain premises iur 
the use oi the Ohio Unemployment Compensation Commission. 

1\ y this lease, \\' hich is ior the term uf two years and se,·en teen 
days, cummencing un the 15th day of December, 1938, and ending un 
the 31st day of December, 1940, and which proYides ior an annual 
rental ui $3,900.00, payable in quat·tcrly installments uf $975.00 each, 
there is leased and demised t(' the State fur the use of the Ohio L'n
em ploy men t Com pensati( 111 Cum mission, a remodelled, t \\·u-stury 
lntilding located at: 237-23:::\ Boardman Street in Youngstmn1, Ohio, 
n•ntaining approximately a total oi :::\000 square feet of fluor spact:. 

'fhis lease has been properly executed by the .Massachusetts 
:\lutual Life :Insurance Company, the lessor, by the hand of its \'ic~ 
I 'resident, duly• authorized in the premises. I likewise fmd that this 
lease and tht: prU\·isiuns thereof are in proper furm. 

The lease is aecumpanied by contract encumbrance record ,\u. 
7-~, which has been executed in proper form and which shows that 
thcrt: arc unt:ncumbered balances in the rotary appropriation account 
sniiicient in amount tu pay the rt:ntal under this lease from Decem
her 1 S, 193:::\, to December 31, 193R This is a sufficient compliance 
\\'ith tht: prm·isions of Section 228:::\-2, General Code. This lease is 
accordingly approved by me and the same is herewith returned to you. 

3171. 

Respectfully, 
HERBt·:wr S. ])L·FFY 

Attorney Ge11cral. 

UNEMPLOYMENT RELIEF STUDY COMMISSlO:-\-lVIEJVI
BERSl~ITP AN OFFICE-PURVIE\1\f, CONSTTTUTION, 
ARTICLE IV, SECTION 14-MAY NOT BE HELD BY 
JUDGE, COMMO:-\ PLEAS COUl\.T~SEE AMENDED 
SENATE BTLL 47K 

.')'YLLAJJUS: 
Membership on the Unemployment Relief Study Commission created 

by Amended Senate Bill 478 of the 92Hd General Assembly in special 
session is an office within the meaning of the term as used in Article IV, 
Sect-ion 14 of the Constitution, and ma'}' not be held by a judge of the 
common pleas court. 

CoLUl\lBUS, Orno, November 1, 1938 . 

./-ION. vVILLIAM TvL BoYD, Chairman, Unemployment l?clicf Stndy Com
mission, 14907 Sylvia Avenue, Cleveland, Ohio. 
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DEAH SIR: Your letter of recent date is as follows: 

"Judge \V. J. Junes of lVlu\rthur, Ohio, hao; been ap
pointed by the Go\'ernor to sen·e un the Cnemployment Re
lief Study Commission, the purpose of \\·hich is to study and 
ill\·estigate the problem of relief and rep<Jrt h;tck its recom
mendations to the 9:)rd General .\sscmbly. 

The question has been raised as to \\'hether or not a 
judge of the common pleas bench can sen·e on any such 
cummtsswn. As you undoubtedly know, there is no com
pensation connected with this appointment except reimburse
ment for tra\·eling and other expenses incurred in connection 
with the duties of this commtsswn. ' 

The members of the commission ,,.,1uld like lo ha,·e 
your opinion on this matter." 

.\mended Senate !\ill :\o. 47K, passed July 1. 193K, appro\·ed 
July 11 and filed in the (Jfiice of the Secretary of Stale July 11, 193K, 
creates your commission and pru\·ides its ]J<J\\·ers and authority 111 

t l1e iollU\Ying language: 

"SECTTO:\' 1. That an unemployment relief study 
commission he, and is herel1y created. consisting· oi nine 
members. as follo\\'s: Three members of the Senate ap
pointed by the presiding· ofiicer thereof; three members of 
the House of l{epresentati,·es appointed by the Spe;tker; and 
three citizens oi Ohio \\·ho are public officials uf local go\·
crnment to he appointed by the gm·ernor. The members 
oi the commission shall sen·e without pay. but shall he n.:
imbursed for their actual tr;JYeling and other expenses in
curred in connection with the duties of the commission. 

SECTJO:\ 2. That within ten days aiter the date of 
adjournment or rece:-;s of the present ~cssion, the go,·crnor 
shall call a meeting oi the members •1f the commission, and 
at sitch meeting the commis:-;iun sktll org-anize, select ;1 
chairman, ;t ,·ice-chairman, employ ;1 secretary, and adopt 
rules of procedure. ThP. commission shall proceed with all 
dispatch in the study of all laws and acts concerning un
employment relief, poor relief, work relief, statutory relief, 
relation of public assistance and unemployment, cooperation 
bet\\·een local subdi\·isions, the state and iecleral agencies, 
and all factors concerning· ;tnd affecting the social problem 
ui unemployment relici. 
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SECTIO:\ 3. Said commission is herebv gn·en full 
power and authority to. summon and examine witnesses, 
compel the production of records, books, documents, files 
and data of all public and private agencies and organizations; 
all of ·which powers and iunctions and duties to he effedi,·e 
at any and all hearings, which the commission is hereby 
authorized to crmduct at any place or places in the state of 
Ohio as in its discretion it may deem necessary, and to do 
all things necessary and reasonable ior the purpose of this 
Act. 

The commission may, if it deems it ath·isable, ,·isit such 
other states as are known ttJ ha,·e perfected the financing 
and the administration of relief, for the purpose of securing. 
additional data. 

SECTIO\" 4. 1\.ecugnizing the permanent character of 
unemployment and the need of a permanent division ·within 
the department uf welfare, the commission shall make a 
study ui and recommend legislation ftlr re,·enue purposes 
based on taxation according to the ability to pay and make 
a study uf and recommend such reYision of law.s and/or new 
legislation for reorganization oi the department nf welfare 
as may be most beneficial and proper fur the purposes set 
iorth herein. 

SECTIO~ 5. The commissiun shall recognize that the 
weliare of the people of Ohio is a first consideratiun nf gm·
crnment, and that the j)euple of Ohio must ha,·c the uppor
tunity to liYe as a free and happy people with adequate food, 
clothing, shelter, personal, and i:tmily necessities so as tu 
prescn·e the health of its people, their homes and family life 
;tnd to uphuld the sacred institutions (lf this generation. 

SECTlO:\ G. The commission herein c1-eated shall 
make a iull report uf its findings and recommendations tu 
the go,·ernur on or before December 31, 1938. 

SECTJO;'\ 7. There is hereby appropriated uut of any 
moneys in the state treasury tu the credit uf the general 
re\"enue fund and not otherwise appropriated the sum uf 
ten thousand dollars fur the purpose of paying the expense 
of this commission." 

Article IV, Section 14 of the Constitution proYides, among other 
things, that judges of the common pleas courts shall nut "hold any 
other office of proiit or trust, under authority of this state, or the 
United States." Yuur inquiry accurdingly resoh·es itself into a 
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determination of whether or not membership on your commission 
constitutes an office of trust within the meaning oi the term as used in 
this constitutional limitation. lt is clear!~· not an ofiice of prof1t in 
,·iew of the fact that it carries no compensation other than expenses. 

There is no hard, iast rule by which it may be determined whether 
or not a giyen public employment may he a public office. The me~111ing 
oi the term "office" as used in the Constitution has been considered 
by the Supreme Court on numerous occasions. One oi the dearest 
statements of what constitutes a puiJlic ofiice is contained in the 
opinion of such court in the case of Stale, c.r rei. vs. Commissioners, 
95 0. S. 157, wherein the court said at pages 159 and 1 ()0: 

"The usual criteria in determining whether a position 1s 
a public office are durability of tenure, oath, bond, emolu
ments, the independency of the functions exercised by the 
appointee, and the character of the duties imposed upon him. 
Hut it has been held by this court that while an oath, bond 
and compensation are usually elements in determining 
whether a position is a public office they are not always 
necessary. * * * The chief and nwst-clecisi,·e characteristic 
of a public office is determined by the quality oi the duties 
with which the appointee is inyested, and by the iact that 
such duties are conferred upon the appointee by law. ] f 
official duties are prescribed by statute, and their pcriorm
ance im·oh·es the exercise of continuing·, independent, poli
tical or goyernmental functions, then the position is a public 
office and not an employment. * * * It is no longer :tn open 
question in this state that to constitute a public office, ':' * ':' 
it is essential that certain independent public duties, a part 
of the sovereignty of the state, should he appointed to it by 
lavv." 

:\similar test ior determining what constitutes a public office 
1s set forth in 4ri C. J. 929, as follows: 

''An important characteristic which ordinarily dis
tinguishes an office from an employment or contract lies in 
the fact that the creation oi an office inYoh·es a delegation to 
the person filling the office oi some part of the soyereign 
power or function oi g(Aernment to be exercised by him for 
the benefit of the puhlic. llut a public oFficer is none the less 
a public o1licer because his authority is conf·ined to narrow 
limits since it is the duty, and the nature of that duty, which 
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makes him a public officer, ;tnd not the extent oi his ;1utlwr
itv." 

'fhe most recent authority in Ohio upon the question here under 
consideration is the case of State, c:r rei. vs. (;cssncr, 129 0. S. 290, the 
second branch of the syllabus 1·eading as follo\\"s: 

''A judge of the Court of Common Pleas is precluded 
from becoming a member of a county charter commission 
hy Section 14, Article IV of the Constitution of Ohio, pro
,·iding· that no such judge shall hold any other office oi 
prof·it or trust under the authority oi the state of Ohio or 
the United States." 

Tn the opinion of the court at pages 293 and 294. the following 
is said upon this subject: 

"Def-initions of public office, and as to who are public 
officers, as enunciated by the courts and text-writers, are 
numerous, 23 American and :English Encyclopaedia of La\\" 
(2cl Eel.), 322, giYes the following definitions: 'In th..:: most 
general and cumprehensi,·e sense, a public office is an agency 
of the state, and a person whose duty it is to perform this 
agency is a public officer. Stated more definitely, a public office 
is a "charge or trust conferred by public authority for a public 
purpose, the duties of which involve in their performance the 
exercise of some portion of the sovereign po,,·er, whether great 
or small. A public olhcer is an indiYidual who has been 
appointed or elected in the manner prescribed by law, who 
has a designation or title gi,·en to him by law, and who exer
cises the functions concerning the public assigned to him -by 
law:' 

Similarly, Mechem on Public Offices and Officers, Sec
t ion 1, page 1, has this to say: 'A public office is the right, 
authority and duty, created and conferred by law, by which 
ior a gi,·en period, either fixed by law or enduring at the 
pleasure of the creating power, an individual is invested with 
some portion of the sovereign functions of the government, 
tn be exercised bv him ior the benefit of the public. The 
individual so invested is a public officer.'" 

vVhile in the instant case, unlike the member of a county 
charter commission considered in the Gessner case, supra, the mem-
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bers of your commission are appointed rather than elected, it is 
nevertheless observed that the 1i1embers of ;·our commission exercise 
entirely independent functions and prerugati\'es and in the formula
tion of their report and recommendations oi appropriate legislation, 
members of your commission are not amenable to superior authority. 
Their tenure is reasonably definite in that their duties must he 
accomplished "on or before December 31, 1938." The nature of their 
work is clearly legislatiYe, and in the public sen·ice. ln my judgment, 
the work of your commission unquestionably constitutes the per
formance of soYereign functions. The language of the court in the 
Gessner case, supra, at page 295, is thereiore particularly pertinent: 

"He exercises independent prerogati,·es and is not amen
able to superior authority. His tenure is reasonably definite in 
that his duties must be fully accomplished within ten months 
after election. His participation in iraming or amending a 
charter is in the performance oi soyereign powers. The nature 
of his work possesses legislati,·e qualities. His acts are in 
the public sen·ice. vVhile he is not required to take an oath 
of office, gi,·es no bond, and recei,·es no compensation, these 
are lesser indicia of public office and lose significance when 
compared with the other more important criteria which ha,·e 
been noted." 

.In view of the foregoing, I am constrained to the view and it is 
accordingly my opinion that membership on the lJnemployment 
Relief Study Commission created by Amended Senate Bill 478 of the 
92nd General Assembly in special session is an office within the 
meaning of the term as used in Article lV, Section 14 of the Con
stitution, and mav not he held by a judge of the common pleas 
court: 

Respectfully, 
HERBERT s. DL"Fl'Y 

Attorne)' General. 


