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OPINION NO. 72-071 

Syllabus: 

Any construction of Section 2151.354, Revised Code, 
that would allow commitment of an 'unruly"_child·to the legal 
custody of th

1. 

e Ohio Youth Commission would be a violation of 
due process of law, and therefore an improper construction. 

2. Both the existing Juvenile Code and the Juvenile Rules 
require a hearing before a temporary commitment to the Ohio 
Youth Commision can be made permanent, which hearing requires 
the presence of the youth involved. 

To: William J, Ensign, Director, Ohio Youth Commission, Columbus, Ohio 
By: William J. Brown, Attorney General, August 22, 1972 

I am in receipt of your request for my opinion, which states 
the following questions: 

''Can those courts in Ohio, authorized to 
dispose of Juvenile cases commit an ·'UNRULY' 
child to the Ohio Youth Commission permanently 
under the current provisions of the Ohio Re­
vised Code, without first declaring the child 
to be 'DELINQUENT'? 

·•can those Courts in Ohio authorized to 
dispose of Juvenile cases, change a commit­
ment from 'temporary• to 'permanent' without 
the hearing specified in Ohio Revised Code 
2151.28 (F)? If not, how should the Ohio 
Youth Commission respond to such commitment 
changes made without a hearing?'' 

Your first question involves a consideration of Section 
2151.354, Revised Code, which concerns the disposition of an un­
ruly child, and which reads as follows: 

"If the child is adjudged unruly the court 
may: 

"(A) Make any of the dispositions au­
thorized under section 2151.353 of the Revised 
Code; 

"(B) Place the child on probation under such 
conditions as the court prescribes; 

''(C) Suspend or revoke the operator's or 
chauffeur's license issued to such child sus­
pend or revoke the registration of all motor 
vehicles registered in the name of such child. 

"If after making such disposition the court 
finds, upon further hearing, that the child is 
not amenable to treatment or rehabilitation under 
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such disposition, the court may make a disposi­
tion otherwise authorized under section 2151.355 
of the Revised Code." 

The question you have presented involves an interpretation of the 
last paragraph of Section 2151.354. Its language allows, for an 
"unruly child, a disposition authorized under Section 2151.355, 
Revised Code, which includes, among others, a permanent commitment 
to the legal custody of the Ohio Youth Commission. 'Treatment or 
rehabilitation under such disposition'' refers to those disposi­
tions mentioned in Divisions (A), (B) and (C) of Section 2151.354. 

Division (A) allows any disposition authorized for neglected 
·or dependent children under Section 2151.353, Revised Code. It 
allows home placement with court directed supervision; the trans­
fer of temporary custody to the Department of Public Welfare, a 
county department of welfare that administers child.welfare, a 
county children services board, any other certified organization, 
a parent or relative. a probation officer for foster home placement, 
and any institution or agency in this State .or another authorized 
and qualified to provide the care, treatment, or placement that the 
child requires. 

The above dispositions are the ones designed for treatment 
or rehabilitation and applicable to ''unruly·! children under Sec­
tion 2151.353, although the Section also contains another au­
thorization concerning permanent custody which is by its nature 
only applicable to neglect or dependency cases, and an authoriza­
tion to commit to the temporary custody of the Ohio Youth Commis­
sion for diagnosis, '.'as provided by division (B) of Section 
5139.05 of the Revised Code." 

It is important, at this Juncture, to notice that the com­
mitment to the temporary custody of the Ohio Youth Commission is 
not for treatment or rehabilitation, but for "the sole purpose of 
obtaining*** a diagnosis." Section 5139.05 (B), Revised Code. 
The Youth Commission is authorized to do no more than examine, 
diagnose and submit a report of its findings to the committing 
court. Therefore, a commitment to the temporary custody of the 
Youth Commission for diagnosis is not such a disposition as is 
contemplated by the last paragraph of Section 2151.354, which 
refers only to those dispositions which include the potential of 
treatment or rehabilitation. 

Division (B) of Section 2151.354 authorizes usual probation­
ary placement· and Division (C) allows the court to suspend or 
revoke either the driver's license or the re~istration of any 
motor vehicle registered in the name of such child. 

These are the dispositions contained in Section 2151.354 for 
the "unruly"child. But this Section continues, and authorizes 
the court to use those dispositions available for 'delinquent" 
children, as found in Section 2151.355, when it is possible for 
the court to ·'find, upon further hearing, that the child is not 
amenable to treatm.ent or rehabilitation under such disposition." 

From this language it seems essential that, as a first step, 
the court would be required to make a prior disposition involving 
treatment or rehabilitation. It seems clear that, as a second 
step, after making such a disposition, the court must have the 
required '·further hearing·'; and, as a third step, at such hearing, 
the court must find that the child is not amenable to the "treat­
ment or rehabilitation under such disposition" as was previously 
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made. If the court has not tried any of the authorized treatment 
or rehabilitation dispositions, it woulrl be unable to find either 
that a disposition was made, or that the child is not amenable to 
treatment or rehabilitation under a particular disposition. 

After these three steps have been completed, Section 2151.354 
provides for dispositions authorized for delinquent children under 
Section 2151.355, which includes committing the child to the legal 
custody or the Ohio Youth Commission. 

It would seem, however, that the above statutory interpretation 
would not be consistent with those principle of due process of law, 
which are contained in Kent v. United States, 383 U.S. 541 (1966); 
In re Gault, 387 U.S. l"'"TI967); In re Winshi), 397 U.S. 358 (1970);
McKeiver v. Pennsylvania, 403 U.S. 328 (1971 ; In re Whittington, 
391 U.S. 341 (1967); and Gesicki v. Oswald, 336 F. Sup~. 365, 336 
F. Supp. 371 (1971), aff'd mem., 32 L. Ed. 2d 113 (May 15, 1972). 

Specifically, if an interpretation of the Juvenile Code 
allowing commitment of "unruly" children to the Ohio Youth Commis­
sion is accepted, we would be treating "unruly'' children as if 
they were !!delinquent" children. The language of Kent v. United 
States, supra, at 556, would seem applicable: ~~ 

"There is evidence • * ·:! that there may 

be grounds for concern that the child re­

ceives the worst of both worlds: that he gets 

neither the protections accorded to adults, nor 

the solicitous care and regenerative treatment 

postulated for children.·; 


The analogy to Gault is also obvious. Prior to Gault, the 
courts did not exten~ process criminal procedural rights to 
the juvenile court because they labeled the juvenile court a "civil" 
court rather than a ''criminal.; one. The Supreme Court in Gault 
repudiated distinctions 9ased on the civil label-of-convenience. 
They noted that in many states there is no assurance delinquents 
will be kept separated from adult criminals, and that juveniles 
may be placed in or transferred to adult penal institutions after 
having been found delinquent by a juvenile court. This is still 
true in Ohio, for if we allow commitment of "unruly'; children to 
the Ohio Youth Commission, such children will be mingled with 
delinquents, and may be transferred to an institution that houses 
adult criminals. Section 5139.24, Revised Code. See State v. 
Fisher, 17 Ohio App. 2d 183 (1969), and In re Tsesmelles, 24 Ohio 
App. 2d 153 (1970). 

Since Gault, the court in 1-linship has held the "beyond a 

reasonable aouot" standard the juvenile court as 

far as delinquency proceedings are concerned. Since the standard 

or proof used in "unruly child"

applicable.in 

 cases, is ;,clear and convincing 

evidence" under both the Juvenile Code, Section 2151.35, Revised 

Code, and Juvenile Rules, Juv. R. 29 (E) , comm! tment of "unruly·' 

children via our proceedings based on "clear and convincing'' 

evidence would appear to be violation of Gault and Winship, 

and therefore a denial of due process of law. 


Also, prior to Gault, juvenile law authorities argued that 

;;delinquency" was not"erime", and a finding of delinquency did 

not involve the stigma of a conviction for crime. While this 

distinction 1s· logically proper, it was found to be factually 

incorrect and unacceptable by the Gault court. 
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The Gault court, ~upra, at 22 n. 30, noted that "fact a..nd 
pretens ton" may not coincide. They said, speal~in": of the delinauent, 
"(i]t is disconcerting, however, that this term has come to in­
volve only slightly less stigma than the term ;'criminal'' applied 
to adults.31~ In footnote 31, the court said "(t]he word 'delin­
quent' has today developed such invidious connotations t~at the 
terminology is in the process of being altered; the new descriptive 
phrase is •·persons in need of supervision * * *;·; or, as used in 
the Ohio Revised Code, "unruly;; child. It would be "pretension'' to 
argue that we can protect the ·'unruly" child from the stigma of 
delinquency when we use the most severe disposition for him that is 
allowable for a "delinquent'' child. It is just as difficult today, 
to distinguish between an "unruly" child and a "delinquent" 
Gault court found it to distinr;uish between a "delinouent" and a 
11criminal." This is especially true in Ohio where the Ohio Youth 
Commission has statutory authority to transfer any child in its 
legal custody to a state reformatory. 

The most recent case to receive the attention of the Suryreme 
Court of the United ~tates •.1as Gesicki v. Os~·,ald, supra. It lends 
muco sup:9ort to the above arn:ur.ients, thouri;!1 it concerned the '.Jew 
York "Wayward runor" Statute, Uew York Code of Criminal ~rocedure, 
Sections 913-a throu~h 913-dd, a statute applicable to those between 
sixteen and twenty-one. The definition of "wayward minor", Section 
913-a, is similar to our definition of "unruly" child, It 1'.lrovided 
for treatment, not punishment, thou~h it conte~plated commitnent 
to adult penal institutions. A three-judf".e Federal Court acknm·1l­
edged, at 366 F. Supp. 377, that Section 913-dd provided, "that 
an adjudication under §913-a may not disnualify the minor from pub­
lic employment or deprive hin or her of any right or privile:-;e. llor 
is a wayward minor 'denominated a criminal •. , nor shall such de­
termination be deemed a conviction.'" 

A similar distinction is currently beinp: advanced to distinr:uish 
between the "unruly" child and the "delinquent" in Ohio, thour!;h it 
is used to support the ariY,Ument that we need not extend the Gault ­
''linship due process rir;hts to the unruly child proceedinr:s since we 
do not visit upon the unruly child the stir,;ma of delinquency, 

Judge Kaufman, speakin~ about this nomenclature nroblel'I for 
the Gesicki court, at 377, continued as follows: 

"Of the two points, the second is at the 

same time the least tenable and the ~ost 

pernicious, because it sug~ests that constitu­

tional protections can be circumvented by 'soft' 

language, Professor Lon Fuller has aptly 

captured in a sentence the potential for erod­

ing due process guarantees 1,ere labels un­

questionably accepted as describin~ realty: 

'Uhen an attempt is made to hide the harsh 

realities of criminal justice behind euphemistic 

descriptions, a corruptin."; irony may be intro­

duced into ordinary speech that is fully as 

frie;hteninr- as Orwell's "Newspeak"'·" 


The District Court, as did the Supreme Court of the United 
States in \Ur.ship, distin~ished the \·Jayward ;1inor Statute from 
the Juvenile Code. They did note, as a point of distinction, that 
the Juvenile Code could be distin~uished because juveniles in Nev! 
York may not be incarcerated in adult prisons, This distinction 
is not available in Ohio, 
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Both Q!!:!.ll and ~'i'inship involved cases where the alleP.;ed mis­
conduct of the juvenile was an act which would constitute a cril'le 
if committed by an adult. 3oth also involved a possible lon~ term 
confinement. It is arguable that due process ri~hts can be 
restricted to those cases where "a determination is nade as to 
whether a juvenile is a 'delinauent' as a result of alle~ed mis­
conduct on his part, with the consequences that he May be COl':'.Mitted 
to a state institution", In re Gault, supra, at 13, with the enphasis 
on "delinquent." But• the argument seemseven stron.,.er that due 
process ~arantees should protect a child who has not com"litted 
a delinquent act but who is subject to the consequence that he 
r:iay be committed to a State institution, Nith the e?nnhasis on 
"committed to a state institution." C-esicki sur;r:ests that the 
present Supreme Court a~rees with this ar~ument. See also 
Argersinp;er v. Hamlin, 40 U .s .L. :,reel: 4679 (United States Suprel'le 
Court, June 12, 1972), citing In re Gault, suora, at 4681, It seeMs 
doubtful that children could be col'lr.litted t~institution which 
houses delinquents as a result of a juvenile court hearin~ which uses 
the clear and convincin~ evidence standard which is soecified in 
Ohio for those cases involvin~ "un:::-uly" children Hithout violatinr; 
Winship, Considering that the children in our cases can be trans­
ferred to an adult reformatory, the arr;ument beco~es even stron~er 
that due process ~uarantees ap~ly, Also, if we inter~ret the 
statute so broadly as to all0t·1 commitMent to institutions designed 
for delinouents, it is auite nrobable that Section 2151,354, Re­
vised Code, would be declared uncons1tut1onal usin~ the Gesickj 
rationale. 

Thus, I would conclude that co!!D"litment of an unruly child 
to the legal custody of the Ohio Vout'1 Co~ission •·:ould violate 
the principles of due orocess of law established in ~ent, rault, 
'.Vinship and Gesicki. Conseauently, 0ection 2151,354 shOuld~ 
be so construed, because a construction which renders a statute un­
constitutional should be avoided, See 10 O. Jur. 2d 242, Consti­
tutional Law, Section 162, and cases cited therein. 

Your second c,uestion concerns chan'.·in~ a temrorarv comMit­
ment to the Ohio Youth Commission to a nermanent conMitnent Nith­
out a hearine as specified bv the Ohio nevised Code. 

As you have stated in your reauest, the juvenile courts can 
commit a child to the ter.ir,orarv custody of the Ohio Vout~ Co:.1­
mission for the nurpose of dia~nostic study and report as provided 
in Section 5139,05 (~). Revised Code. ~ection 2151,353. Revised 
Code, allows such a commitment, and fections 2151,354 (A) and 
2151,355 (A), Revised Code, specificallv allow the juvenile court 
to make dispositions in accordance ~ith the afore~entioned Sec­
tion 2151.353, It r.iust be emphasized a"'ain, however, that Section 
5139,05 (B) specificallv li~its this tem~orary co~mit~ent to one 
for diagnostic study and report only, 

Section 2151,35, nevised Code, provides for both the adjudi­
catory hearin~ and the dispositional hearin~. It orovldes that 
after the child is found to be "unruly", "the court shall ;1roceed 
immediately or at a postponed hearin~, to hear the evidence as to 
the proper disposition to be made ;; * !t." It is clear that .... cct:!.on 
2151,35 requires a hearin·•, and that it contains onlv one exclu­
sion, as follows: "the court may excuse the attendance of the 
child at the hearinc in cases involvin~ ne~lected or dependent 
children." Section 2151,28 (F), Revised Code, also very clearly 
provides for notice and hearin~. 

It is also clear that due orocess renuires that any proner 
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hearin~, which is ~oing to have such serious conse~uences for the 
child, demands the attendance of the child. Certainlv, t!"lis is 
a "critically ir.iportant" action .• a3 i"lnortant as the one in ~· 
See also ,,remna v. '1hav, 389 U.~. 128 0967), Since Cault tllere 
is little"orno doubt that Kent is of constitttior.:il cli':'!en5ion. 
In re Gault, supra, at 12. ~~ 

Our ne1·1 Ohio Rules of Juvenile Procedure are consistent •·;j_t'1 
the existinr,; Juvenlile Code, ,Tuvenile ~ule 27 allo·.rs tlle nonattend­
ance of the child only in ne~lect or de..,endencv caces. Pule 29, 
concernin~ adjucicatory hearinrs, tal~s of infornin- the ~arties 
of the substance of the connlaint, and i:ould de~and the Presence 
of the child. Rule 34, concerninr disoositional hearin-s, ~rovides 
that "any 9arty may offer evidence", an~ re~uires, at the con­
clusion of the hearin~, that "t~e co~rt s!"lall advise the child 
of his right to record ex~unr-:eP1ent and i: ·:, ·:i advise the rarties 
o.f their ri";ht to apneal." · 11 tl'Jout anv doubt, the ·1resence of 
the child is reauired. Pule 13 does all~·, concernin~ te~Porarv 
dispositions, ex parte proceedinrs; tut s,ecifies that, 

"ft* D where the court has "roceeded ~ithout 

notice under subdivision (D), it shall ~ive 

notice of the action it has taken to the nartles 

and any other affected nerson and '1rovide the•1 

an opportunity for hearin"' concerninr- the con­

tinuinr; effect of such action." 


Even Rule 7, concernin~ detention, nrovides for a hearinr-, and 
specifies that notice Shall be "'iVen the c1.11ld l'l.nd a •,uardicn if 
one can be found; and furt!1er nrovides that if the ~uo.rdian does 
not receive notice, that the court should rehear the ·.,atter "'l'o-i:-itly, 

I must necessarily conclude, therefore, that under both our 
present Juvenile ::ode and Rules, a .Juvenile court cannot chan'l'.e a 
temporary commitment to the Ohio Vouth Com.TT!ission for diaro;nosis 
to a permanent commit!Tlent: to the ler;al custodv of the 0:110 Vout,·1 
Commission without a proper hearin~. 

If temporary commi tn.ents are chanr:ed to pernanent co!'lni tr,ents 
without a hearing, in spite of the soecific rer.uirenents of Sections 
2151,35 and 2151,28 (F), there is one nossible course of action 
which the Ohio Youth Commission could ryursue. It concerns the ~an­
ner in which the Ohio Youth Coruriission rePorts its findinr:s to the 
cornmiting court follo'.·ring a temnorary C01'1Mit,,,.ent for dia1nosis. 
Section 5139,05 (B), Revised Code, provides, in part, as follows: 

"Hhen the commission has completed its 

examination or diagnosis of a child committed 

temporarily to its custody it shall subMit a 

report of its findings and recommendations to 

the committing court. ***Pending the court's 

disposition of the natter, the cornmission may 

retain physical custody of the child unless the 

court otherwise directs." 


While this Section provides that the Cornmission shall submit 
a report to the committing court, it does not specify the manner in 
which such a report must be made. Therefore, an alternative in 
cases of temporary commitments would be for a representative of the 
Ohio Youth Commission to deliver both the report and the child to 
the committine court in person. 
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In specific answer to your questions it is my opinion, and 
you are so advised, that: 

l. Any construction of Set tion 2151. 354, Revised Code, that 
would allow commitment of an "unruly" child to the lereal custody 
of the Ohio Youth Cor:ll'!liss1on would be a violation of due process 
of law, and therefore an improper construction. 

2. Both the existingJuvenile Code and the Juvenile Rules 
reQuire a hearing before a temporary cor.imitment t? the Ohio 
Youth Commission can be made permanent, which hearing requires 
the presence of the youth involved. 




